-Advocpte Court 

SHrwi^ar, 


THE CIVIL COURT MANUAL 

(IMPERIAL ACTS) 



THE 

CIVIL COURT MANUAL 

(IMPERIAL ACTS) 

[BROUGHT VP TO EHD OF OCTOBER, 1942] 


SEVENTH EDITION 

[REVISED and ENLARGED] 


VOLUME III 

N—Z 


MADRAS 

THE MADRAS LAW JOURNAL OFFICE 

MYLAPORE 

1943 


H 


First Edition, 1927 
Second Edition, 1929 
Third Edition, 1931 — 32 
Fourth, Edition, 1934 
Fifth Edition, 1936 - 
Sixth Edition,’ 1937— 38 


I 

5 : 






PRINTED AT 

THF. MADRAS I-AW JOURNAL PRESS, 
MYLAPORE, MADRAS. 

1943 - - - 

K UN'IVEP "TY ! '8- 


K. .Dl,VjS!,9N 


.^CC O .-••••/•• •JB? ••• f ' • * 

3 .. 




ACTS 


Advocate High Court 
^ Jsmmu & Kashmir 

SrInagsM-. 


ALPHABETICAL LIST 


OF 

INCORPORATED IN THIS VOLUME 


of 1942) 


Native Coinage Act (IX of 1876) 

Native Converts' Marriage Dissolution Act (XXI of 1866) 
Naturalization Act (VII of 1926) 

Negotiable Instruments Act (XXVI of 1881) 

Negotiable Instruments (Interest) Act (XXX of 1926) 

Oaths Act (X of 1873) 

Obscene Publications Act (VIII of 1925) 

Obstructions in Pairways Act (XVI of 1881) 

Official Gazettes Act (XXXI of 1863) 

Official Secrets Act (XIX of 1923) 

Official Trustees Act (II of 1913) 

Parai Marriage and Divorce Act (III of 1936) 

Partition Act (IV of 1893) ~ 

Partnership Act (IX of 1932) 

Patents and Designs Act (II of 1911) 

Patents and Designs (Kxtension of Time) Act (X 
Payment of Wages Act (IV of 1936) 

Pensions Act (XXIII of 1871) 

Pledging of Children's Labour Act (II of 1933) 

Ports Act (XV of 1908) 

Post Office Act (VI of 1898) 

Post Office Cash Certificates Act (XVlIl of 1917 ) 
Powers-of-Attorney Act (VII of 1882) 

Presidency Small Cause Courts Act (XV of 1882) 

Presidency Towns Insolvency Act (111 of 1909) 

Press and Registration of Hooks Aet (XXV of 1867) 
Professions Tax Limitation Act (XX of 1941) 

Promissory Notes (Stamp) Act (XI of 1926) 

Property in Land Act (IV of 1837) 

Protective Duties Continuation Act (VIII of 1941) 

^ » ,, (XI of 1942) 

Provident Funds Act (XIX «f 1925) 

Provident Insurance Societies Act (V of 1912) 

Provincial Insolvency Act (V of 1920) 

Provincial Small Cause Courts Aet (IX of 1887) 

Provisional Collection of Taxes Act (XVI of 1931) 

Public Servants (Inquiries) Act (XXXVII of 1850) 

Public Suits Validation 'Act (XI of 1932) 

In^au Raiway Hoard Act (IV of 1905) i . 

Railway Companies Act (X of 1895) 

Railways Act (IX of 1890) 

Railway (Local Authorities Taxation) Act (XXV of 1941 ^ 
wd-Cross Society Act (XV of 1920) ^ 

Red-Cross Society (Allocation of Piropcrty) Act (XVIII of 1936% 
Re^stration Act (XVI of 1908) 

Religious iEndowmonts Act (XX of 1863) 

Religious Societies Act (I of 1880) 

Reserve Hank of India Act (II of 1934 ) 

^venue Recoveify Act (I of 1890) 

Rnles and Regulations Continuance Act (XXIV of 
Sale of Goods Act (III of 1930) ^ 

Balt Duties Act (X of 1908) 


Page 

3711 

3713 

3720 

3727 

3780 

3780 

3788 

3788 

3791 

3791 

3799 

3808 

3821 

3831 

3881 

3917 

3918 
3927 
3936 
3936 
3968 

3992 

3993 
3996 
4022 
4094 

4105 

4106 

4107 

4108 
4108 
4108 
4118 
4118 
4219 

4249 

4250 

4255 

4256 

4257 

4258 

4330 

4331 

4334 

4335 
4405 
4419 
4422 
4447 
4451 
4451 
4487 


VI 


Sclieduled I>istricts Act (XIV of 1874) 

Sea Customs Act (VIII of 1878) 

Secretaries to Governm«nt Act, 1834 ■ 

Securities Act (X of 1920) 

Sheriffs' Fees Act (VIII of 1852) 

Slavery Act (V of 1843) 

Societies Registration Act (XXI of I860) 

Soldiers (Litigation) Act (IV of 1925) 

Special Marriage Act (HI of 1872) 

Specific Relief Act (I of 1877) 

Specified Instruments Stamp Act (XIII of 1924) 

Steel Industry (Protection) Acts (XII of 1930 and II of 1931) 
Stamp Act (II of 1899) 

Succession Act (XXXIX of 1935) 

Suits Valuation, Act (VII of 1887) 

Supreme Courts Officers’ Trading Act (XV of 1848 
Tariff Act (XXXII of 1934) 

Tolls Act (VIII of 1851) 

(XV of 1864) 

(VIII of 1888) 

Trade Disputes Act (VII of 1929) 

Trade Marks Act (V of 1940) 

Trade Unions Act (XVI of 192G) • 

Trans-fer of Property (Validating) Act (XXVI of 1917) 
Transfer of Property Act (IV of 1882) .. 

Transfer of Property Amendment Act (XX of 1929) 

Treasure Trove Act (VI of 1878) 

Trustees Act (XXVII of 1866) _ - 

Trustees' and Mortgagees’ Powers Act (XXVIII of 186b) 

Trusts Act (II of 1882) 

Unclauned Deposits Act (XXV of 1866) 

» (V of 1870) 

Usurious Loans Act (X of 1918) 

Usury Laws Repeal Act (XXVIII of 18oo) /xxXVIIof 19 
War Donations and Investments (Companies) Act (XXXMI of 19 

Waste Lands Claims Act (XXIII of 1863) 

Weekly Holidays Act (XVlIl of 194^ /xvvi of 1871^ 

Weights and Measures of Capacity Act (XXXI ot 18/1) 

Workmen’s Compensation Act (\ 111 ot 

Workmen’s Coinpensutiou (Amendment) Act (XII of 1939) 




40) 


APPENDIX A. 


Appellate Jurisdiction Act, 1929 


APPENDIX B. 


Aizriculturnl Produce (Grading and Marking) Act (I of 1937) 

Cantonments Act (H o^ of 19421 

and Amending Act (XXV ol 194^) . . 

wfan Companies (Amendment) Act (XVII of 1942) 

Indian comi (Second Amendment) Act (XXI of 1942) 

/.V f’ivil Procedure (Amendment) Act (XXIII of 1942) 

CoJe ol Civil I'rocca Aniindmvnt) Act (XXIV of 1942) 


APPENDIX C. 

Bengal Stamp (Amendment) Act (III of 1922) . . 

(XXX of 1935) . • 

Bihar Stamp (Amendment) Act (Bihar Act VI of 1937) 
Jiomhiiy Finjince Act (II of 1932) 

Madras Stamp (Amendment) Act (VI of 1922) 

Punjab Stamp (Amendment) Act (VIII of 1922) 


Paob 

4487 

4488 

4551 

4552 

4561 

4562 

4563 
4568 
4572 
4578 

4638 

4639 
4639 
4711 
4865 
4873 
4875 
4956 

4958 

4959 
4959 
4970 
5023 

5033 

5034 
5237 
5237 
5241 
5257 
5270 

5311 

5312 
3313 

5319 

5320 
6321 
5327 
5329 
5333 
5366 


5367 


5368 

5368 

5368 

5368 

5368 

5368 

5369 


6370 

5372 

6372 

5375 

6377 

5378 

5407 


INIIRX 



CHRONOLOGICAL LIST 

OF 

ACTS INCORPORATKD IN THIS VOLUME 


1834 

IV of 1837 

V of 1843 
XV of 1848 
XXXVII of 1850 
VIII of 1851 

VIII of 1852 
XXVIIT of 1855 
XXI of 1860 

XX of 1863 
XXIir of 1863 
XXXI of 1863 
XV of 1864 

XXI of 1866 
XXV of 1866 
XXVII of 1866 
XXVIII of 1866 

XXV of 1867 

V of 1870 
XXTII of 1871 
XXXI of 1871 

III of 1872 
X of 1873 

XIV of 1874 

IX of 1876 
I of 1877 
■VT of 1878 
VIIT of 1878 
I of 1880 
XVr of 1881 

XXVI of 1881 
of 1882 

IV of 1882 
”^1 of 1882 

XV of 1882 
of 1887 

TX of 1887 
"VITI of 1888 
I of 1890 

IX of 1890 
rv of 1893 

X of 1895 
^ of 1898 
IT of 1899 
TV of 1005 
X of 1908 
XV of 1908 
Xyi of 1908 
Til of 1909 
IT of 1911 

V of 1912 
IT of 1913 

XVIU of 1P17 


Secretaries to Government Act 
Piroperty in Land Act 
Slav-ery Act 

Supreme Courts Officers* Trading Act 

Public Servants (Inquiries) Act 

Tolls Act 

Sheriffs* Pees Act 

Usury Lawsr Repeal Act 

Societies R<?gistration Act 

Religious Endowments Act 

Waste Lands Claims Act 

Official Gazettes Act 

Tolls Act 

Native Converts* Marriage Dissolution Act 
Unclaimed Deposits Act 
Trustees Act 

TT»7stees* aiul Mortgagees’ Powers Act 
Press and Registration of Hooks Act 
Unclaimed Deposits Act 
Pensions Act 

Weights and Measures of Ciipacity Act 
Special Marriage Act 
Oaths Act 

Schodiiled Districts Act 
Native Coinage Act 
Specific Relief Act 
Treasure Trove Act 
Sea Customs Act 
Religious Societies Act 
Obstructions in Fairways Act 
Negotiable Instruments Act 
Trusts Act 

Transfer of Property Act 
Powers of Attorney Act 
Presidency Small Cause Courts Act 
Suits Valuation Act 
Provincial Small Cause Courts Act 
Tolls Act 

Revenue Recovery Act 
Railways Act 
Partition Act 
Railway Companies Act 
Post Office Act 
Stamp Act 
Railway Board Act 
Salt Duties Act 
Ports Act 
Regis4.ration Act 

Presidency Towns Insolvency Act 
Patents and Designs Act 
Provident Insurance Societies Act 
Official Trustees Act 
Post Office Cash Certificates Act 


Page 

4551 

4107 

4562 
4873 
4250 
4956 
4561 
5319 

4563 
4405 
5321 
3791 
4958 
3713 

5311 
5241 
5257 
4094 

5312 
3927 
5329 
4572 
3780 

4487 
3711 
4578 
5237 

4488 
4419 
3788 
3727 
5270. 
5034 
3993 
3036 
4865 
4219 
4959 
4447 
4258 
3821 
4257 
3968 
4639 
4255 
4487 
3936 
4335 
4022 
3881 
4118 
3799 
3992 


vin 


XXVX of 1917 
X of 1918 

V of 1920 
X of 1920 
XV of 1920 
TTT of 1922 
VI of 1922 
VTTI of 1922 
VTTI of 1923 
XTX of 1923 
IT of 1924 
XIII of 1924 
IV of 1925 
VTTI of 1925 

XIX of 1925 
XXXIX of 1925 
VIT of 1926 

XT of 1926 
XVr of 1926 
XXX of 1926 
1929 

VJI of 1929 

XX of 1929 
TIT of 1930 
XT! of 1930. 

TT of 1931 
XVT of 1931 
TT of 1932 
TX of 1932 
XT of 1932 
TI of 1933 
TT of 1934 
XXXIT of 1934 
XT! of 1935 
TTT of 1936 

IV of 1936 
X\-nT of 1936 
T of 1937 

VT of 19:*.7 rTTiloovT 
XXTV of 1937 
XIT of 1939 

V of 19-in 
XXX^n^T of 1940 
VTTI of 1941 
DCX of 1941 
XXV of 1941 

X of 1942 
XT of 1942 
XVTT oS 1942 
XVIIT of 1942 
>rXT of 1942 
XXTTT of 1942 
XXTV of 1942 
XXV of 1942 


Paok 


Transfer of Propertj (Validating) Act . . 5033 

Usurious Loans Act — . . 5313 

Provincial Insolvency Act . . 4118 

Securities Act , , 4552 

Rod-Cross Society Act . . 4331 

Bengal Stamp (Amendment) Act , . 5370 

Madras Stamp (Amendment) Act , . 5377 

Punjab Stamp (Amendment) Act . . 5378 

Workmen's Compensation Act .. 5332 

Official Sec.retfl Act , , 3791 

Cantonments Act . . 5368 

Specified Instrum-ents Stamp Act . . 4638 

Soldiers (Litigation) Act . . 4568 

Obscene Publications* Act . . 3788 

Provident Funds Act . . 4108 

Succession Act . . 4711 

Xatumlization Act . . 3720 

Promissory Notes (Stamp) Act . . 4106 

Trade Unions Act . . 5023 

Negotixible Instruments (Interest) Act . . 3780 

Appellate Jurisdiction Act . • 5367 

Trade Disputes Act . . 4959 

Transfer of Property Amendment Act . . 5237 

•Sale of Goods Act • . 4451 

Steel Industry Protection Act . . 4639 

Steel Industry (Protection) Act .. 4639 

Provisional Collection of Taxes Act . . 4249 

Bombay Finance Act . . 5375 

Partnership Act . . 3831 

Public Suits Validation Act . . 4255 

Pledging of Children’s Labour Act . 3936 

Reserve Bank of India Act . . 4422 

Tariff Act . . 4875 

Bengal Stamp (Aiuendmout) Act , . 5372 

Parsi Marriage and Divorce Act . . . 3808 

Paym-ont of Wages Act . . 3918 

Red-Cross Society (Allocation of Property) Act . , 4334 

Agricultural Produce (Grading and ^larking) Act . . 5368 

Bihar Stamp (Amendment) Act .. 5372 

Rules and Regulations Continuance Act . . 4451 

Workmen’s Compensation (Amendment) Act .. 5366 

Trade Mxirks Act . . 4970 

War Dxmations and Investments* (Companies) Act -• 5320 

Protective Duties Continuation Act . . 4108 

Professions Tax T.iimitation Act . . 4105 

Railway (Local Atithorities Taxation) Act • • 4330 

Patents and Designs (Extension of Tima) Act - . 3917 

Protective Duties Continuation Act • • 4108 

Indian Companies (Amendment) Act 5368 

Weekly Holidays Act • • 5327 

Indian Companies (Second Amendment) Act . . 6308 

Code of Civil Procedure (Amendment) Act .. 6308 

Code of Civil Procedtirc (Second Amendment) Act . - 5369 

Repealing and Amending Act • • 5368 



THE 

CIVIL COURT MANUAL 

(IMPERIAL ACTS) 

[^/01a0^AE: III] 


THE NATIVE COINAGE ACT (IX OF 1876 ).^ 


Year, 

• 

No. ^ 

Short title. 

i 

Amendment. 

1876 

IX 

Native Coinage Act. 

1 1 

Repealed in part. Act X of 1914. 


[JV F — Throughout this Act for ‘ Native State ’ and ‘ Native States ’ the 

menl^of substituted by the Govern- 

ment ol India (Adaptation of Indian Laws) Order, 1937. 

. I28//1 March^ 1876. 

An Act to enable the Government of India to declare certain coins of {Indian 5/(7/t jl to be a 
legal tender in British India. 

Whereas it is expedient to enable the Governor-General in Council to de- 
Preamble. dare that a tender of payment of money, if made in 

, „ , , , certain coins made for or issued by flndian States! 

shall be a legal tender in British India ; It is hereby enacted as follows : 

Short title. I his Act may be called The Native Coinage 

Act, 1876. 

T I ^ ’ 

oca extent extends to the wliole of Britisli Inda • 

[****] 

2. {Interpretation elaise]. Rep. by A.O., 1937. 

' 3. Subject to the provisions of section 4, the Central Government may from 

Power to declare that the Official Gazette, 

corns ofan Indian State shall declare that a tender of payment of money, if made 

be legal tender. m the coins, or the coins of any specified metal made 

legal tender in British India''r3 [Indian State], shall’ be a 


LEG, REF. 

* For the Statement of Objects and Reasons, 
we GateUe of India, 1876, Pt. V, p. 36 ; for 
proceedings in Council, see ibid, (Supplement), 

• The words “ and it shall come into force 

” were repealed, by Act X of i9i4,Sch. II. 
. For notificadons issued under this section 
\\l respect of certain coins of — 


Pt.^V oy-w/a, 1877, 

Pr^V ' see Gazette of India, 1 O 93 . 

p 187^*^ * ibid., 1894, Pt. I, 

^^(3) the Dhar Slate, see Ga.^ttr of India, 1888, 
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and the provisions of the Indian Coinage Act, 1870,^ shall apply to the 
coins to which such notification refers, so far as such provisions are applicable 
thereto, and save as expressly provided by such notification. 

4. The power conferred by the first clause of section 3 shall be exercisable 

only when the coins referred to in such notification 

When such power may be comply with the following conditions (that is to 
exercised. ® 

say) — 

in the case of coins of gold, silver or bronze, 

(а) their fineness is identical with that for the time being prescribed by 
law for coins of the Central Government of the same metal ; 

in the case of coins whether of gold, silver, bronze or copper, 

(б) they are identical in weight with some coins of the Central Govern- 
ment of the same metal, tvhich may for the time being be legally coined at any 
Mint of the Central Government, or bear such relation thereto as is approved by 
tlie Central Government; 

(c) the devices upon their obverse atid reverse difTcr from the devices on 
coins now made or issued by any such [Indian State], and have been approved 
by the Central Government ; 

(f/) upon each of such coins its value in money of the Central Government 
is inscribed in the English language ; 

(c) the [Indian State] for which they arc coined has undertaken to ab^ain 
during a term of not less than thirty years from the date of the notification, frem 
coining in its own Mint gold, silver, bronze, or copper, as the case may be, 
has also undertaken that no coins resembling coins for the time being a legal tendci 
in British India, shall, after the expiration of the said term, be struck under its 
authority or with its permission at any place within or without its jurisdiction ; 

(f) such State has formerly declared that a tender of payment of money, if 
made in coins of the Central Government of the same metal, shall, in the ten itones 
subject to such State, be a legal tender in the cases in which payment made in 
such coins would, under the law for the time being in force, be a legal tender m 

British India ; , , ^ t • ^ • 

(ff) such Stale has also agreed that the law and rules for the time being 

in force respreung the cutting and hrcaki.tg of co.n ol the Central Government 

reduced in weight by reasonable wearing or othcnyise, or counteifcit, oi called 

in by proclamation, shall apply to the coins made lor such State undei this Act, 
and that it will defray the cost of cutting and breaking them ; and 

r/d such State has also agreed not to issue the same coins below their nominal 
and not to allow any discount or other advantage to any person in order to 

them into circulation. 

It shall be lawful for any such State to send to any Mint in British India 

metal to be made into coin under this Act ; and, 
[Indian] States authoiizod subject lo the Mint Rules for the time being in force, 
to send metal to British India to llic provisions Hereinafter contained, the Mint- 

Mint for coinage. master shall receive such metal and convert it into 

coin, provided that it be fit for coinage. . c* * 

*^Nothing herein contained shall be deemed to entide any such 
coins made under this Act at any Mint of the Central Government of any metal 

which is not for the time being legally coined at sue • 

C. The Ce.um. Oove.nme„m3 impo.^ 

Powf, 10 i,„po-.r a charge tin* same mcia! under the Indian Coinage Act, 1870 > 


value 

bring 


5 


for coinage*. 


and'airo a charge sufficient to defray the expenses of 


LEG. REF. ^ 

* Sff now the Indian Coinage An (TII of 1906). 
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coinage over and above the expenses of assay and refining ; and the Mint-master 
shall com such metal at the charge so imposed. 


7 . The Central Government may, from time to time, with reference to the 

Power to limit number of of any 

coins to be made under this [Indian State], fix the maximum number of any 

Act for any Indian State. coins ol any particular metal that shall be coined under 

this Act. 


THE NATIVE CONVERTS’ MARRIAGE DISSOLUTION 

ACT (XXI OF 1866). 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons annexed 
to the Bill : — 

“ The object of this Act was to legalize under certain circumstances the re-marriage of native 
converts to Christianity whose wives or husbands have deserted or repudiated them exclusively on 
religious grounds. ^ 

The present Act was passed to solve the difficulty by an interposition of the secular power 
leaving missionaries of religion to act on their own views of duty in re-marrying their converts. * 

The persons entitled to relief under the Act are defined as * Native husbands * and ‘ Native 
wives.* The expression ‘Native husbands * is defined to mean a married man domiciled in British 
India, who shall have completed the age of sixteen years, and shall not be a Christian, a Mahomedan 
nor a Jew. ‘ Native wife ’ is defined to mean a married woman domiciled in British India who shall 
have completed the age of thirteen years, and shall not be a Christian, a Mahomedan nor a Jewess. 

^ The mode of relief is by suit for conjugal society. In the course of the suit, many separate 

interrogatories are to be addressed to the Native wife by the Judge for the purpose of conclusively 
ascertaining her refusal to join her husband and the grounds therefor, and various private interx'iews 
are provided as means of conciliation. It is only after all these efforts to overcome the wife’s distaste 
have failed, that the Judge may make a decree permitting the husband to rc-marry. 

The desertion or repudiation must have continued for six months before the commencement 
of the suit.** 


CONTENTS. 
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THE NATIVE CONVERTS’ MARRIAGE DISSOLUTION 

ACT (XXI OF 1866). 


Year. 

No. 

Short title. 

Amendments, 

1866 

XXT 

1 

The Native Converts’ Marriage 
Dissolution Act. 

Repealed 
of 1874 

in Part, VII of 1807 ; XVI 
; XII of X891 ; X of 1914. 


\p.nd Aprils i866. 

An Act to legalize, under certain circumstances, the dissolution of marriages of Native 
Converts to Christianity. 

Whereas it is expedient to legalize, under certain circumstances, the dis- 
solution of marriages of Native Converts to Christianity 
Preamble. deserted or repudiated on religious grounds by their 

wives or husbands ; It is enacted as follows : — 


Short title. 


I. This Act may be cited as The Native Con- 
verts’ Marriage Dissolution Act, i866. 


2. {Commencement of Act.^ Repealed by the Repealing Act {XVI of 1874). 

Interpretation clause- 3. In this Act — 

“ Native husband ” shall mean a married man domiciled in British India, 

who shall have completed the age of sixteen years, and 
“ Native husband.” shall not be a Christian, a Muhammadan nor a Jew ; 

“Native wife” shall mean a married woman domiciled in British India, 

who shall have completed the age of thirteen years, 
” Native wife.” shall not be a Christian, a Muhammadan nor a 


Jewess : 

“ Native law ” shall mean any law, or custom having the force of law, of 

any persons domiciled in British India other than 
Native law.” Christians, Muhammadans and Jews : 


“ Month ” and ” year.” 

2r* * 


W'hen convert deserted by 
his wife may sue for conjugal 
society. 


“ month ” and “ year ” shall respectively mean 
month and year according to the British calendar ; 

* - * !*« Slcj 

4, If a Native husband change his religion for 
Christianity, and if in consequence of such change his 
Native wife for the space of six continuous months, desert 
or repudiate him, he may sue her for conjugal society. 


r. If a Native wife change her religion for Christianity, and if in consequence 

of such change her Native husband for the space of six 
When convert deserted by continuous months, desert or repudiate her, she may 
her husband may sue. him for conjugal society. 


LEG. REF. 

1 For Statement of Objects and Reasons to 
the Hill which was passed into law as Act XXI of 
186G, see Gazette of Imiia, 1H65, p. 59 ; for the 
Report of the Select Committee, sec ibid., 1866, 
p 1C3, and for discussions on the Bill, sec ibid.., 
1 8G5, Supplement, p. 5 and i8G6, Supplement, 

Tins Act has been de( hired to be in force in the 
whole ot British India except as regards the 
Scheduled District-s, by the Laws I.ocal Extent, 

becn^declar?d in force in Hie Sonthal 
Parganas by the Sondial Parganas Settlement 


Regulation (III of 1872), Ben. Code, Vol. I, 
and in the Arakan Hill District except so much 
as relates to a stamp, by the Arakan Hill District 
Laws Regulation {IX of 1874), Bur. Code. 

* I'lic paragraph relating to number was re- 
pealed by Act X of 1914 and the definition of 
High Court by A.O., 1937 - 

NOTES. 

Sec. 1. — i'rr iSC. 252; 2oi.C. 557; 9N.L. R 
102. 

Sec. 3. — See 44 P.R. 1871. 

Sec. 4 . — See 46 M. 839 = 45 M.L.J. 208, 


S. 13] The Nat^ Converts' Marri. Dissol. Act (XXI of 1866). 3715. 

6 . If the respondent, at the time of commencement of such suit, reside within 

Court in which suit .hall be of^nv'^of civil jurisdiction 

brought, 9^ High Courts of Judicature the suit shall 

be commenced in such Court ; otherwise it shall be 
commenced in the principal Civil Court of original jurisdiction of the district in 
which the defendant shall reside at the commencement of the suit. 

e , L j L 7* The suit shall be commenced bv a oetition in 

Smt to be commenced by ^ i- in 

verified petition. ^ r. ^ schedule to this Act, or as near 

thereto as the circumstances of the case will allow 
The statements made in the petition shall be verified by the petitioner in 

themannerrequiredbylawfor the verification of plaints ; and the petition if* * ♦I 

may be amended by permission of the Court. 

^ copy of the petition shall be served unon the 
tion to T^ndint ’ respondent, and the Court shall thereupon issue a citation 

under the seal of the Court and signed by the Judge. 

9 . In ordinary cases the citations shall be in the form in the second schedule 

Form of citation. thereto as the circumstances of 

the case will allow. 

But where the respondent is exempt by law from personal appearance in 

Court, or where the Judge shall so direct, the citation shall be in the form in the 

tmrd schedule to this Act, or as near thereto as the circumstances of the case will 
allow. 

10. A copy of the citation sealed with the seal of the Court shall be served 

Service of citation. respondent ; and the provisions of the Code of 

Civil Procedure, as to the service and endorsement of 
summonses shall apply, mutatis mutandis^ to citations under this Act. 

11. If the respondent shall not obey such citation and comply with every 

•p I- j other requirement made upon her or him under thf^ 

obrying^itatW ^ provisions of this Act, she or he shall be liable to punish- 

ment under section 174 of the Indian Penal Code. 


Points to hm proved 
appearance of petitioner. 


on 


12 . On the day fixed in the citation the petitioner 
shall appear in Court, and the following points shall 
be proved — 

(1) the identity of the parties : 

( 2 ) the marriage between the petitioner and the respondent : 

(3) that the male party to the suit has completed the age of sixteen years 

and that the female party to the suit has completed the age of thirteen years : ’ 

( 4 ) the desertion or repudiation of the petitionei^ by the respondent : 

(5) that such desertion or repudiation was in consequence of the petitioner’s 
Change of religion : 

( 6 ) and that such desertion or repudiation had continued for the six months 
immediately before the commencement of the suit. 

13 . The respondent, if such points be proved to the satisfaction of the Judge 

Fir.t mterrogation of res- ^^all thereupon be asked whether she or he refuses to 
pondent. ® cohabit with the petitioner, and, if so, what is the 

ground of such refusal. 

j ordinary cases such interrogation and every other interrogation ores 
cnbed by this Act shall be made by the Judge, but when the respondent is Gxemut 

appearance in Court, or when the Judge shall in his discretion 
excuse the respondent from such appearance, the interrogation shall be made 
oy commissioners acting under such commission as hereinafter mentioned. 


, LEG. REF. 

The Words ** shall bear a stamp of two 
™pees, and,*’ were repealed by the Court-Fees 


Act (VII of 1O70), Sch. Ill 

N’OTFS 

Sec. G.See 44 P.R. 187;. 
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14. Evex'y interrogation mentioned in this Act and 
Inte^ogations by Judge may made by the Judge may, at the discretion of the Judge, 
be public or pnva c. take place in open Court or in his private room. 

If any such inteiTOgation take place in open Court, the Judge may, so long 
as it shall continue, exclude from the Court all such persons as he shall think fit 
to exclude. 

15. If the respondent be a female and in answer to the interrogatories of the 

Judge or commissioners, as case may be, shall 
Procedure when female r«- refuse to cohabit with the petitioner, the Judge, if upon 
portent refuses to co a 1 consideration of the respondent*s answers and of the 
wi pc loner. facts which may have been proved by the petitioner 

he shall be of opinion that the ground for such refusal is the petitioner’s change 
of religion, shall make an. order adjourning the case for a year, and directing that, 

in the interim the parties shall, at such place and time 
Adjomriment or a year. shall deem Convenient, have an interview of such 

length as the Judge shall direct, and in the presence of such person or persons 

(who may be a female or females) as the Judge shall 
Interview. select with the view of ascertaining whether or not the 

respondent freely and voluntarily persists in such refusal. 

16. At the expiration of such adjournment the petitioner shall again appear 

in Court and shall prove that the said desertion or 
Procedure on expiration of repudiation had continued up to the time last herein- 
adjournment. before referred to, and if the points mentioned in 

section 12 and this section of this Act shall be proved to the satisfaction of the 

Judge, and if the respondent on being interrogated by 
Interrogation of respondent, the Judge or commissioners, as the case may be, again 

refuse to cohabit with the petitioner, the respondent shall be taken to have finally 
deserted or repudiated the petitioner ; 

and the Judge shall, by a decree under his hand and sealed with the seal 

of his Court, declare that the marriage between the 
Decree. parties is dissolved. 

If the respondent be a male and in answer to the interrogatories of the 

Judge or commissioners, as the case may be, shall 
refuse to cohabit with the petitioner the Judge, if upon 
consideration of the respondent’s answers and of the 
facts which may have been proved by the petitioner 
he shall be of opinion that the ground for such refusal 

the petitioner’s change of religion, shall adjourn the case for a year. 

At the expiration of such adiournment, the petitioner shall again appear 
in Court • and if the respondent on being interrogated by the Judge or commissioners 
as the case may be, again refuse to cohabit with the petitioner, the Judge shall 
thereupon pass such a decree as last aforesaid ; 

Provided that if the petitioner shall so desire (but not otherwise), the pro- 
ceedings in the suit shall, mutatis mutandis^ be the same 
Proviso. ^5 in the case of a female respondent. 

18. Notwithstanding anything hereinbefore contained, it it shall appear at 

any stage of the suit that both or either of the parties 
had riot attained puberty at the date of their marriage, 
and that such marriage has not been consummated, 
and if, in answer to the interrogatories made pursuant 
to section 13 of this Act, the respondent shall refuse 
to cohabit with the petitioner, and allege, as the ground 


17 


Decree in case of male res- 
pondent refusing to cohabit 
on grounds of petitioner’s 
change of religion. 


IS 


Decree if respondents so 
refuse in case of unconsum- 
mated marriage, cither party 
being impuhts at time of 
marriage. 


NOTES. 

Sec 16 - Except as provided by this Act no 

Civil Court in British India has any matrimonial 
jurisdiction over Hindus and a decree for dis- 


solution of marriage between a Hindu husband 
and wife passed by any such Court is ultra vires 
and a mere nullity, ao I.C. 55=9 N.L.R. 102. 



Proof of marriage and deser- 
tion or repudiation of peti- 
tioner in consequence of con- 
version. 
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for such refusal, that the petitioner has changed his or her religion, the Tudge shall 
thereupon pass such a decree as last aforesaid. o » e 

19. When any decree dissolving a marriage shall have been passed under 

Liberty to parties to marry provisions of this Act, it shall be as lawful for the 

agSi. ^ respective parties thereto to marry again as if the prior 

. maiTiage had been dissolved by death, and the issue 

legitimate, any Native law to the contrary not- 

Provided always that no minister of religion shall be compelled to solemnize 
the marriage of any person whose former marriage may have been dissolved under 
this Act, or shall be liable to any suit or penalty for refuing to solemnize the mar- 
riage or any such person. 

20. In suits instituted under this Act, the Judge shall order a commission 

Judge ,0 order commission whether iriales or females, or 

to issue for examination o both, as he shall think fit, for the examination on 
exempted persons. interrogatories or otherwise of any persons so exempt 

as aforesaid. ^ 

The provisions of the Code of Civil Procedure shall, so far as practicable 
apply to commissions issued under this section. * 

21. At any stage of a suit instituted under this Act, cohabitation as man and 

wife shall be sufficient presumptive evidence of the 
marriage of the parties, and proof of the respondent’s 
refusal or voluntary neglect to cohabit with the petitioner 
after his or her change of religion and after knowledge 
thereof by the respondent, shall be sufficient evidence 

of the respondent’s desertion or repudiation of the petitioner, and shall also be 
sufficient evidence that such desertion or repudiation was in consequence of the 
petitioner’s change of religion, unless some other sufficient cause for such desertion 
or repudiation be proved by the respondent. 

^ ^ 22. The provisions of the Code of Civil Procedure 

pUed ® as to the summoning and examination of witnesses 

shall apply in suits instituted under this Act. 

23. If at any stage of the suit it be proved that the male party to the suit 

is or was at the institution thereof under the age of 
sixteen years, or that the female party to the suit is or 
was at the same time under the age of thirteen years, 
or that the petitioner and the respondent are cohabiting 
as man and wife, or the Court is satisfied by the evidence 

... ... . . adduced that the respondent is ready and willing so to 

cohabit With the petitioner, the Court shall pass a decree dismissing the suit and 
stating the ground of such dismissal. 

24. If, at any time within twelve months after a decree dismissing the suit 

Revival of suit afttr such "P?" grounds mentioried in the last preceding 

dismissal. section, the respondent again desert or repudiate the 

. . petitioner upon the ground of his or her change of 

of revived by summoning the respondent ; and, upon proof 

01 tne former decree and of such renewed repudiation or desertion, the suit shall 
*‘®*^^^*^ence at the stage at which it had arrived immediately before the passing 
decree ; and after the proofs, interrogations, interview and adjournment 
wmeh may then be requisite under the provisions hereinbefore contained, the 
judge shall pass a decree of the nature mentioned in section i6 of this Act. 

25- If at any stage of the suit it be proved that the respondent has deserted 

Petitioner's cruelty or adul- repudiated the petitioner solely or partly in conse- 

tery to bar suit. quence of the petitioner’s cruelty or adultery, the 

tb_ _ j r. , , . Court shall pass a decree dismissing the suit and stating 

tne ground of such dismissal. ^ 


Dismissal of suit if cither 
party under age required by 
Act, or if parties cohabiting, 
or, respondent willing to co- 
habit. 
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A suit dismissed under this section shall not be revived. 

26 . If the petitioner, being a male, has at the time of the institution of the 

, - , , , , . suit two or more wives, he shall make them all respon- 

tion wlth’^one TIclerll' wiv« any stage of tile suit it be proved that 

to bar suit. he is cohabiting with one of such wives as man and 

wife, or that any one of such wives is ready and willing 
so to cohabit with him, the Court shall pass a decree dismissing the suit and stating 
the ground of such dismissal. 

The provisions as to revival contained in section 24. of this Act shall apply, 
niu/a^/s mutandis, to a suit dismissed under this section. 

27. A dissolution of marriage under the provisions of this Act shall not operate 

. . to deprive the respondent’s children (if any) by the 

trt petitioner of their statu.s as legitimate children or of 

children. I'tght or interest whicli they would have had, 

according to the Native law applicable to them, by 
way of maintenance, inht-‘ritancc or otherwise, in case the marriage had not been 
so dissolved as aforesaid. 

28. If a suit be commenced under the provisions of this Act, and it appear 

to the Court that the wife has not sufficient separate 
Power to Court to award nioperty lo enable her to maintain herself suitably to 

her station in life and to jirosecutc or delend the suit, 
the Court may, pending the suit, order the husband to furnish the wife with sufficient 
funds to enable her to prosecute or defend the suit and also for her maintenance 
pending the suit. 

If the suit he brought by a husband against a wife, the Court may by the 
decree order tlic hii.sl^and to make such allowance to his wife for her maintenance 
during the remainder of her life ns the Court shall think just, and having regard to 
the condition and station in life of the parties. 

Any allowance so ordered sliall cease from the time of any subsequent marriage 
of tlie wife. 

29. No appc.al shall lie against any order or decree made or passed by any 

Court in any suit instituted under this Act ; but if. 
No appeal under .\ct, but at any stage of the suit, the respondent shall allege by 
Judge may state case raising wav of defence that the marriage between the parties 

SardroU^i' marriage"'’''''"'’" been dissolved by the conversion of the petidoner, 

and tliat consequently the petitioner is not a Native 
husband or a Native wife (as the case may be) within the meaning of this Act, the 
Judge, if he shall entertain any doubt as to the validity of such defence, shall either 
of his own motion or on the a]^jiHcation of tlie respondent, state the case and submit 
it with his own ojjinion thereon for the dv*cislon of the High Court. 

30. Every such case shall concis' ly set forth such facts and documents as may 

be lu c'-ssary to cnabh* the High Court to decide the 
Cjiso to .state nccc.ssr-.ry fads n^iostions raised thereby, and the suit shall be stayed 

"" jiKl,?m<-nt of such Court shall have been 

received as h^'rcinaftcr provided. 

31. Every such case sliall be decided by at h'asl ilircc Judges of the High 

Gourl, if such Court be the High Court at any of the 
Ca^e to be dcciclrd by thr^e pi<*si<lency-towns ; and the petitioner and respondent 

niav a!>ncar and be heard in the High Court in person 

or by advocate or \’akil. 

32. If tin* High Court sh.dl not be satisfied that the statements contained 

in th<' rase arc suflirient to enable it to aetermine the 
Hish Court in;iy refer ca^c stions raised ihercbv, the High Court may refer 

to Jud£;c for addnioiis or Judge by whom it was stated, to 

alterations. make sucli additions thereto or alterations therein as 

the High Court may d rect in that behalf. 
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33 ' 1 ^ shall be lawful for the High Court, upon 

High Court may decide the hearing of any such case, to decide the questions 

3 ,““* dUpo^ of cSr aiold! raised thereby, and to deliver its judgment thereon 
ingly. containing the grounds on which such decision is 

founded ; 

and it shall send to the Judge by whom the case was stated a copy of such 
judgment under the seal of the Court and the signature of the Registrar, and the 
Judge shall, on receiving the same, dispose of the case conformably to such judgment. 

34. Nothing contained in this Act shall be 

. taken to render invalid any marriage of a Native 

mSag« Ronian Catholic convert to Roman Catholicism if celebrated in accord- 

ance with the rules, rites, ceremonies and customs of 
the Roman Catholic Church 

35. This Act shall extend to all the territories that are or shall become vested 

A t Her Majesty or Her Successors by the ^Statute 21 

and 22 Viet., cap. 106, entitled 
better Government of India,” * * 

THE FIRST SCHEDULE. 

\^See section 7.] 

Form of Petition. 


“ An Act for the 
*]. 


Stamp. 


18 


day of 


18 

in the year 


18 


years or thereabouts. 


To the Judge of the Civil Court of 

The day of 

The petition of A. B. of 
Shewetb 

1. That your petitioner was born on or about the 

2. That your petitioner was on the day of 

lawfully married to C. D. at 

3. That the said C. Z). is now of the age of 

4. That after his said marriage, your petitioner lived and cohabited with his said wife at 

aforesaid until the day of i8 

^ ^ 5. That previous to the day of i8 your 

petitioner changed his religion for Christianity, and that on such day he was baptised and became a 
member of the Curch of 

, That on the day of i8 [at least six months prior 

fo tM date of the petition'll the said C. D. deserted your petitioner, and has not since resumed cohabi- 
tation with him. 

?• That such desertion was in consequence of your petitioner’s said change of religion. 

8. That there is no collusion nor connivance between your petitioner and the said C. D. 

. Your petitioner therefore prays that Your Honour will order the said C. t>. to live and coi 
With your petitioner, or declare that your petitioner’s marriage is dissolved. 

A. B. 

Form of verification. 

I, Ay B.y the petitioner named in the above petition, do declare tliat what is stated therein is 
hve to the best of my information and belief. 

THE SECOND SCHEDULE. 

[Sec section 9.] 

Form or Citation in Ordinary Cases. 

To C. D.y of 

. Whereas A. B. of , claiming to have been lawfully married to you, the 

said C. Z>., has filed his [or her] petition against you in the Civil Court of , alleging 


cohabit 


or in Acts Nos. 
” and the words 


_ LEG. REF. 

.^..^The words and figures, ‘ 
of 1864 and V of 1865 
r Clergyman of such Church shall be 

any suit or penalty under the provisions 
® *^***cr of the two Acts last hereinbefore mention- 
*u> for solemnizing any such marriage,” were 
by the Repealing Act (XVI of 1O74). 

. The Government of India Act, 1858 
\ai and 22 Vic., c. 106), is now repealed 


except s. 4. see Coll. Stats. Ind., Vol. II. Sec 
now the/CJovernment of India Act, 1935. 

® The remainder of this section, dealing with 
the power of the Governor-General in Council 
to extend the Act, etc., was repealed by'*' the 
Repealing Act (XVT of 1874) and Act XII of 
1891. 

* I'hc words Rs. two ” printed below the 
word “stamp” were repealed by'^thc Amending 
Act (XII of 1891). 
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^at you, the said C. D. , have deserted him [or her] for six months in consequence of his Tor her] having 
Ranged his [or her] religion for Christianity and praying that, unless you consent to live and'^cohabit 

** declared that his [or her] marriage is dissolved : Now this is to command 

you that, at the expiration of days [at least one /nonth'} from the date of the service of 

this on you, you do appear m the said Court then and there to make answer to the said petition, 
a copy whereof, sealed with the seal of the said Court, is herewith served upon you. 

in default of your so appearing, you will be liable to punishment under 
section i 74 of the Indian Penal Code. 

Dated the day of i8 

(Sd.) B. F., 
Judge of the Civil Court of 

{^IndoTStrrunt to be made after service.') 

This citation was duly served by G. H. on the within-named C. D. of at 

on the day of i8 

(Sd.) G, H. 

THE THIRD SCHEDULE. 

[See section 9.] 

Form of Citation in Case of Respondent exempt prom Appearance in Court. 

To C. Z>., of 

Whereas A , B.y of , claiming to have been lawfully married to you, the said 

C. D. has filed his [or her] petition against you in the Civil Court of 



is to command y'ou that, at the expiration of days [at least one month'\ from the 

service of this on you, you do hold yourself in readiness to answer and do answer such interroga- 
tories as may be put to you by commissioners duly authorised in that behalf under a commission 
issued by this Court in reference to the said petition, a copy whereof, sealed with the seal of the 
said Court, is herewith scr\'cd upon you. 

And take notice that, in default of your so holding yourself in readiness and answering such 
interrogatories, you will be liable to punishment under section 174 of the Indian Penal Code. 

Dated the day of 18 , 

(Sd.) E. F., 

Judge of the Civil Court of 
{Indorsement to be made after service.) 

This citation was duly sei-ved by G. H. on the within-named C. D. of at 

on the day of 18 . 

(Sd.) G. H. 


THE NATURALIZATION ACT (VII OF 1926). 

N. B. — Throuf^hout this Act, save as otherwise provided, for “ a Local 
Government”, or ” t)ie Local Government, ” or ” such Local Government ” the 
words “ the (jcntral Government ” have been substituted by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 


Year. 

No. 

Short title. 

Amendments. 

1926 1 

1 

VII 1 

The Indian Naturalization Act, 
192G. 

Repealed in part, XII of 1927. 
Amended, I of 1935. 


PREFATORY NOTE. — The following is the Statement of Objects and Reasons annexed 
to the Dill d’tiTl St. George Gazette, Part III. dated 22nd September, 1925, p. 307). 

“ A certificate of naturalization issued under the British Nationality and Status of Aliens 
Acts, 1914, entitles the holder to the privileges of a British subject throughout the British Empire. 
A certificate of naturalization under the Naturalization Act, 1852, entitles the holder to sirnilar privilege 
in British India only. The necessity of continuing the issue of local naturalization certificates under 
the hitler Act has for .some time been under the consideration of the Government of India. The 
objrciion to ih< ir discrmiimiancc is that the British Act provides as one of the conditions precedent 
to the grant of a certificate of naturalization the possession of an adequate knowledge of English or, 
al icrnativ'ely, of any language which is recognised as on an equality with the English language. There 
is no .single v'crnacular in India which can, for the purpose of British Act, be regarded as on an 
equality with English. This constitutes a strong argument for the retention of the Indian Act, so as 
to provide for the requirements of persons resident in India, who do not possess tlie language quaii- 
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fication prescribed by the British Act, but who possess an adequate knowledge of the principal ver- 
nacular of a province. The Indian Naturalization Act, 1852, has, however, become obsolete in view 
of the recent developments in the law of naturalization, and the Government of India decided, after 
consulting Local Governments, that it should be repealed and replaced by a new and consolidated 
enactment on the general lines of the British Nationality and Status of Aliens Act, 1914, but em« 
bodying certain specific provisions to suit the special conditions existing in India. An Indian 
Naturalization Bill was introduced in the Legislative Assembly on 2nd July« 19^3 ^nd was reported 
on by a Select Committee in the same month. No further progress was made with that Bill. The 
present Bill reproduces the Bill as amended by the Select Committee with the exception that clause 
(*) (**) been omitted.’* 


[26/A February^ 1926. 

An Act to consolidate and amend the law relating to the naturalization in British India of 

aliens resident therein. 

Whereas it is expedient to consolidate and amend the law relating to the 
naturalization in British India of aliens resident therein ; It is hereby enacted as 
follows : — 

Short title, extent and com- I. (i) This Act may be called The Indian 

mcncement. Naturalization Act, 1926. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

^ . 2. In this Act, unless there is anything repugnant 

Defiiunons. subject or context. s H t, 

(a) “British subject** means a British subject as defined in section 27 of 
the British Nationality and Status of Aliens Act, 1914 ; 


NOTE . 

Sec. 1 .— It cannot be held that the Naturali- 
zation Act of 1870 applies to the Punjab, and 
even if it does, the Maharaja of Faridkot cannot 
by any stretch of language be said to be an alien. 
10 L. 447=1929 L. I. 

Sec. 2 (a). — The expressions “British subject ” 
and ** natural-bom British subject ” are defined 
in Ss. 27 and 1 , respectively, of the British 
Nationality and Status of Aliens Act, 1914 (4 

5» Ch. 17), as follows: 

27. ♦ ♦ ♦ The expression * British sub- 

ject * means a person who is a natural-born British 
subject or a person to whom a certificate of 
naturalization has been granted or a person who 
has become a subject of His Majesty by reason of 
an^ annexation of territory.” 

‘ J. (i) The following persons shall be deem- 
ed to be natural-bom British subjects, namely : — 

(c) any person born within His Majesty’s 
dominions and allegiance ; and 

(6) any person bom out of His Majesty’s 
dominions whose father was, at the time of that 
person’s birth, a British subject, and who fulfills 
any of the following conditions, that is to say, if 
either — 

(i) his father was born within His Majesty’s 
allegiance ; or 

(ii) his father was a person to whom a certi- 
“<^ate of naturalization had been granted ; or 

(iii) his father had become a British subject 
by reason of any annexation of territory ; or 

, . his father was at the time of that person’s 

birth in the service of the Crown ; or 

Cv) his birth was registered at a British con- 

C.C.M .— 465 


sulate within one year or in special circumstances, 
vrith the consent of the Secretary of State, two 
years after its occurrence, or in the case of a 
person born on or after the first day of January, 
nineteen hundred and fifteen, who would have 
been a British subject if born before that date, 
vrithin twelve months after the first day of August, 
nineteen hundred and twenty-two ; and 

(c) any person born on board a British ship 
whether in foreign territorial waters or not : 

Provided that the child of a British subject, 
whether that child was born before or after the 
passing of this Act, shall be deemed to have been 
bom within His Majesty’s allegiance if born in 
a place where by treaty, capitulation, grant, 
usage, sufferance, or other lawful means. His 
Majesty exercises jurisdiction over British subjects; 

Provided also that any person whose British 
nationality is conditional upon registration at a 
British consulate shall cease to be a British subject, 
unless vrithin one year after he attains the age of 
twenty-one, or within such extended period as 
may be authorised in special cases by regulations 
made under this Act — 

(1) he asserts his British nationality by a 
declaration of retention of British nationality, 
registered in such manner as may be prescribed 
by regulations made under this Act ; and 

(ii) if he is a subject or citizen of a foreign 
country under the law of which he can, at the 
time of asserting his British nationality, dives 
himself of the nationality of that foreign country 
by making a declaration of alienage or otherwise 
he divests himself of such nationality accordingly. 

(2) A person born on board a foreign ^ip 
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(i) “ certificate of naturalization ” means a certificate of naturalization 
granted under this Act ; and 

(r) “ minor ’* means any person subject to the Indian Majority Act, 1875, 
who has not attained his majority within the meaning of that Act, or any other 
person who has not attained the age of eighteen years. 


Grant of certificate of natu- 
ralization. 


3. (i) The Central Government may grant a certi- 

ficate of naturalization to any person who makes an 
application in this behalf and satisfies the Central 
Government — 


(a) that he is not a minor ; 

(b) that he is neither a British subject nor a subject of any state in Europe 
or America or of any state of which an Indian British subject is prevented by or 
under any law from becoming a subject by naturalization ; 

(c) that he has, during a period of not less than five years immediately 
preceding the date of the application, either resided in British India or been in 
the service of the Crown ^[in India] ; 

(c/) that he is of good character ; 

(e) that he has an adequate knowledge of a language which has been declared 
by the Central Government, by notification in the Official Gazette, to be ®[one of 
the principal vernaculars of British India] ; and 

(J") that he intends, if the application is granted, to reside in British India 
or to enter or continue in the sei'vice of the Crown ^[In India] ; 

Provided that nothing in clause (c) or clause (/) shall apply in the case of a 
woman who was a British subject previously to her marriage to a person not a 
British subject and whose husband has died or whose marriage has been dissolved. 

(2) Notliing in this section shall be deemed to prevent the grant of a certi- 
ficate of naturalization to any person to whom a certificate of naturalization has 
been issued under the Indian Naturalization Act, 1852. 

4. ( I ) Every application for a certificate of natura- 

Contents and form of appli- Hzation shall be in writing and shall state, to the best 

of the knowledge and belief of the applicant, — 


(a) his age ; 

(b) his place of birth ; 

(c) his place of residence ; 

(r/) his profession, trade or oerupation ; 

(e) full particulars regarding his qualifications in respect of the matters 
referred to in clauses (<?) to (/) of sub-section (i) of section 3 ; 

r/j whcilK-r he has at any time previously applied for the grant of a certi- 
ficate rif naturalize ion under the British Nationaht^y and Status of Aliens Act, 
1914, or the Indian Naturalization Act, 1852, ot this Act , 

(?) whether any such application has been rejected ; 

(/i) whether any such certificate has been granted to him ; and 
(0 whether any such certificate granted to him has been revoked. 


LEG. RlvF. 

• SubsitUiicd by A.O., 1937. for under the 

Govrrnm<*nt.* . , , 

« Subsiituti d for ‘ a principal vernacular of the 

province * by A.O-, 1937- 

Norns. 

shall not be dermed to be a British snbirct by 
reason only that the ship was in British territorial 


waters at the time of birth. 

(3) Nothing in this section shall, except as 
othei-wisc expressly provided, afTect the status of 
any person born before the commencement of 

this Act. ^ e- 

(4) The certificate of a Secretary of State 

that a person A-as at any date in the service of the 
Crown, shall for the purposes of this section, be 
conclusive,” 
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(a) Every such application shall be signed by the applicant and shall be 
accompanied by an affidavit sworn by him verifying that the statements contained 
therein are true to the best of his knowledge and belief. 

(3) The Central Government shall satisfy itself as to the truth of the state- 
ments contained in the application, and for this purpose may cause to be made 
such further inquiry, if any, and may require such further evidence, if any, either 
by affidavit or otherwise, as it thinks necessary. 

5. (i) If the Central Government is satisfied that the applicant is qualified 

. under section 3 for the grant of a certificate of natura- 

Grant of certiacate. lizatioii and is otherwise a fit person for the grant of 

such certificate, it may gi'ant a certificate reciting the qualifications of the appli- 
cant for such grant and conferring upon him all the rights, privileges and capacities 
of naturalization under this Act, except such rights, privileges, or capacities, if 
any, as may specifically be withheld by the certificate. 

(2) Any such certificate may, if the applicant so requests, include the name 
of any minor child of the applicant, not being by birUi a British subject, who was 
born before the date of the certificate and is for the time being resident in British 
India and under the control of the applicant ; and shall grant to any child so 
included all the rights, privileges and capacities of naturalization under this Act, 
except such rights, privileges or capacities, if any, as may specifically be withheld 
by the certificate. 

(3) The grant of a certificate of naturalization shall be in the absolute 
discretion of the Central Government, and no appeal shall lie from any refusal 
to grant any such certificate or to include in any such grant any particular right, 
privilege or capacity. 

6. Every person to whom a certificate of naturalization has been granted 

shall, within thirty days from the date of the grant 

th of allegiance. thereof, lake and subscribe tlic following oath, namely: — 

“ I, A. B., of . 

do hereby swear (or affirm) that I will he faithful and bear true allegiance to His 
Majesty the King, Emperor of India, His heirs and Successors : 

Provided that the Central Government may extend the time allowed under 
this section in any case in which it is satisfied iliat failure to take and subscribe the 
oath within that time \vas due to sufficient cavise. 

7. (i) No certificate of naturalization shall have cfficct until the person to 

whom it is granted has lal.cn and subscribed the oath 
Effect of grant of certificate nrcscribcd by section C, In-t upon tlie taking and subs- 
and taking of oath. cfibitis of such oath such persou, t[* * * ], and 

^■ny child of any such person ns’Iio has lu'cn included in the certificate under sub- 
section (i2) of section 5, sliall, when in British India, be deemed to be British 
subjects and be entitled to all the rights, privileges and capacities of a British 
subject born within British India, except such rights, privileges or capacities, if 
any, as may have been withheld from them respectively by the certificate, and 
shall within British India be subject to all the oliligalions, duties and liabilities 
of a British subject ; the ^vifc of any such person to w hom a certificate of 

naturalization is granted after the commencement of the Indian Naturalization 
(Amendment) Act 1935, shall, if not already a British subject, in like manner be 
so deemed and be so inititicd and so sulvjcct, if within one >car, or such longer 
period as tlic Central Government may in special circumstances, allow from the 
date of the taking and snbscril^ing of such oath by her husb*and, she makes to the 
Central Government a declaration that she desires to be deemed to be a British 

subject ] . 


Oath 
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(2) When the person to whom a certificate of naturalization has been granted 
has taken and subscribed the oath prescribed by section 6, any wife thereafter 
married by, and any child thereafter born to, such person shall, if she or he is not a 
British subject and if such person aforesaid at the date of the marriage or birth, 
as the case may be, retains any rights, privileges or capacities of a British subject 
under this Act, be entitled to the same rights, privileges and capacities, and be 
subject to the same obligations, duties and liabilities, to which such person aforesaid 
was at that date entitled and subject. 


8. ( I ) Where the Central Government is satisfied that a certificate of natura- 

lization granted under this Act, or the Indian Naturali- 
Revocation of certificate. zation Act, 1852], was obtained by false representation 

or fraud or by concealment of material circumstances, or that the person to whom 
the certificate has been granted has shown himself by act or speech to be disaffected 
or disloyal to His Majesty, the Central Government shall, by order in writing, 
revoke the certificate. 


(2) Without prejudice to the foregoing provisions, the Central Government 
shall, by order in writing, revoke such a certificate of naturalization as aforesaid 
in any case in which it is satisfied that the person to whom the certificate was 
granted — 

(a) has, during any war in which His Majesty is engaged unlawfully traded 
or communicated with the enemy or with a subject of an enemy state, or been 
engaged in, or associated with, any business which is to his knowledge carried on 
in such a manner as to assist the enemy in such war ; or 

{b) has, within five years of the date of the grant of tlie certificate, been 
sentenced by any Court in His Majesty's dominions to transportation or to penal 
servitude, or to imprisonment for a term of not less than twelve months, or to pay 
a fine of not less than one thousand rupees ; or 


(r) was not of good character at the date of the grant of the certificate ; or 

(f/) has since the date of the grant of the certificate been, for a period of 
not less than seven years, ordinarily resident out of His Majesty’s dominions otherw'jse 
than as a rcj>rcsentativc of a British subject, firm or company carrying on business, 
or of an institution established, in His Majesty’s dominions, or^ in the ^rvice of 
the Grown, and has not maintained substantial connection with His Majesty s 
dominions ; or 


(i”) remains, according to the law of a state at war with His Majesty, a subject 

of that state ; , . 1 1 i- j 

and that the continuance of the certificate is not conducive to the public good. 

(4) I'he Central Government may, if it thinks fit, before making ari order 
under this section, refer the case for such inquiry as is hereinafter specified, and, 
in any case to which sub-section (i) or clause (a), clause (r) or clause (<r) of sub- 
section (2) applies, the Central Government shall, by notice given to, or sent 
by post to the last known address of, the holder of the certificate, give him an 
opportunity of claiming that the case be referred for such inquiry, and, if the 
holder so claims in accordance with the notice, the Central Government shall 

reder the case for inquiry accordingly. 

fr'i An inauiry under this section shall be held by such person or persons 
a.Kl i„ such manner as the Central Government may direct m each case. 

Where a certificate is revoked under this section, the revocation shall 
have caJet from such date as may be directed by the Central Government, and 
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thereupon the certificate shall be given up and cancelled ; and any person who, 
without reasonable cause the burden of proving which shall lie upon him, fails 
to give up his certificate within one month from the aforesaid date, shall be punish- 
able with fine, which may extend to one thousand rupees. 

(7) For the purposes of this section, any person who has acquired any of 
the rights, privileges or capacities of naturalization under sub-section (2) of section 5 
or sub-section (2) of section 7 by reason of the grant to his parent of a certificate 
of naturalization, may, after he has attained majority, be deemed to be a person 
to whom a certificate of naturalization has been granted. 

9, (i) Where a certificate is revoked under sec- 

tion 8, the former holder thereof shall cease to be deemed 
to be a British subject. 

(2) On such revocation, the Central Government may, by order in writing, 
direct that the wife and minor children (or any of them) of the person whose 
certificate is revoked shall cease to be deemed to be British subjects ; but where 
no such direction is made, the status of the wife and minor children of the person 
whose certificate is revoked shall not be affected by the revocation : 

^[Provided that no such order shall be made in the case of a wife unless 
by reason of the acquisition by her husband of a new nationality she has also acquired 
that nationality] : 

Provided ^[further] that, in the case of a wife who was at birth a British 
subject, no such order as aforesaid shall be made, unless the Central Government 
is satisfied that, if she had held a certificate of naturalization in her own right, 
the certificate could properly have been revoked under section 8, and the provisions 
of that section as to referring cases for inquiry shall apply to the making of any such 
order as they apply to the revocation of a certificate. 

10. (i) A declaration of alienage in such manner 

Declaration of alienage. as may be prescribed by rules made under this Act may 

be made, — 

(а) within one year of his attaining majority, by any child who has acquired 
any of the rights, privileges or capacities of naturalization under sub-section (2) 
of section 5, or sub-section (2) of section 7 ; or 

(б) within six months from the date of the revocation of a certificate under 
section 8, or of the death of, or of the dissolution of her marriage with, the holder 
of any such certificate as is therein referred to, by the wife of the person whose 
certificate has been revoked, or who has died, or whose marriage to her has been 
dissolved, as the case may be. 

(2) Where a declaration of alienage has been made in the manner afore- 
said, the person making the same, and the wife of any such person, and any children 
of any such person who are minors and are not by birth British subjects, shall 
cease to be deemed to be British subjects; 

^[Provided that the wife of any such person shall not cease to be deemed 
to be a British Subject under this sub-section, unless by reason of the acquisition 
by her husband of a new nationality she has also acquired that nationality.] 

II. Every person making an inquiry under the orders of the Central Govern- 
Inquiries ment under sub-section (3) of section 4, and every 

person appointed to hold an inquiry under sub-section 
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(5) of section 8 , shall be deemed to be a public servant within the meaning of the 
Indian Penal Code, and shall for the purposes of such inquiry have the same powers 
as are vested in a Court under the Code of Civil Procedure, 1908, ^vhen trying a 
suit, in respect of the following matters : — 

(i) enforcing the attendance of any person and examining him on oath ; 

(h) compelling the production of documents and material objects ; and 

(Hi) issuing commissions for the examination of witnesses ; 
and every such inquiry shall be deemed to be a judicial proceeding within the 
meaning of sections 193 and 228 of the Indian Penal Code. 


Oaths and affidavits. 


12. (i) All oaths and affidavits for the purposes of this Act shall be sworn 

before a Magistrate or such other person as may be 
appointed in this belialf by the Central Government. 

(2) The Magistrate or other person by whom an oath of alleigance is 
administered under section 6 shall grant to the person making the same a certi- 
ficate in writing of his having taken and subscribed such oath and of the date of 
his taking and subscribing the same, and shall forward to the Cential Government 
the oath so taken and subscribed, together with a copy of such certificate. 


* 3 - (O The Central Government may *[* ♦ notification 

Power to make rules. Official Gazette, make rules to give effect to the 

provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
powers, such rules may provide for all or any of the following matters, namely : — 

(a) the form or forms in wliich certificates of naturalization shall be granted, 
and the manner in which they shall be recorded ; 

(i) the manner in which declarations of alienage shall be made and recorded ; 

(r) the recording of oaths of allegiance ; and 

(d) the fees which may be imposed for the issue of any certificate, whether 
of naturalization or otherwise, granted under this Act. 


14. Nothing contained in this Act shall be deemed to entitle to any of the 

rights, privileges or capacities of a British subject the 
Limitation to the grant of child of any person who is himself so entitled by reason 
naturalization under this .Act. only of the inclusion of his name in a certificate of 

naturalization under sub-section (2) of section 5 or of the grant of a ccitificate 
of naturalization to his parent. 


2[i 4-A. The provisions of this Act .shall, after the separation® of Burma and 

Aden from India, continue to apply, as respects British 
Application to certificates India, to certificates granted under this Act, or the 
granted before separation of Naturalization Act, 1852, before the said 

Burma and Aden. separation by the Tocal Governments of Burma and 

Aden and any such certificates may alter the said separation be revoked as respects 

British India accordingly.] 

* 5 - [Repeais. — Repealing Act (A// of 1927), S. 2 and Sch.'] 

THE SCHEDULE. 

[Enactments Repealed.] 

Repealed by the Repealing Act (XII of 1927), S. 2 and Sch. 
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THE NEGOTIABLE INSTRUMENTS ACT (XXVI OF 1881).i 

[9//! December, 1881. 

An Act to define and amend the lazo relating to Promissory Notes, 

Bills of Exchange and Cheques. 

Wherkas it is expedient to define and amend the law relating to promis- 

T>rr.a«,Ki^ bills of exchange and cheques; It is here- 

t'reanibie. enacted as follows 


CHAPTER I. 

pRKT.I I NARY. 


Short title . 


1. This Act may be called Teie Negotiable 
T NSTRU .MENTS Act, 1881- 


LEG. REF. 

* For summary procedure on negotiable 
instruments, see the Code of Civil Procedure, 
1908 (Act V of 1908), Sch. I, Order XXXVII. 

% 

NOTES. 

Secs. 1 and 2 : Scope of the Act. — 49 I. 
C. 388=21 Bom.L.R. i. See also 18 C.W.N. 
494=22 I.C. 500; 58 I.C. 313. The Contract 
Art is a general statute dealing with contracts. 
The Negotiable Instruments Act is a statute 
dealing with a particular form of contract, and 
the law laid down for special cases must 
always overrule the provisions of a general 
character. 1 933 R. 1 3 1 = 1 44 I.C. 866. Act is 
based on the principles of English Law, and 
Courts can construe conformably to the provi- 
sions of the English Law, 52 I.C. 370= 10 L. 

39 - There must be no reasonable possi- 
bility of ambiguity in the construction of a 
negotiable security which is meant to pass from 
hand to hand; its meaning should be instantly 
recognisable and not after an elaborate analy- 
sis. 193G N. 252. The Act does not apply 
to hundis. 1932 L. 582=13 L. 800. Hundi 
drawn payable to bearer on demand is illegal, 
even though drawn in an oriental language. 
58 I.C. 508=12 L.W. 12. Mercantile usage, 
however extensive, should not be recognized if 

G.C.M .— 467 


provisions of statute. 4.0 I G 
3l^ = Qi Bom.L.R. i. See also 15 W.R. 501; 23* 
I.C. 29; 144 I.C 914=* *933 N. 389; 16 Bom. 
L.R 434; 12 LW. 12. Where any local usage 
IS relied on, it should be alleged and establishlld 
by the party who relics on it. 26 M. 526=12 

(F.B.). Where a purchaser of 
a hundi by payment of cash fails to discharge 
his obhptions under the contract representid 
by the hundi and loses his right to enforce the 
hundi he cannot fall back upon his original 
consideration. 1936 N. 260. If a buyer of 
goods gives a cheque for the price to the seller 
who endorses It for value to a third party the 
original debt cannot be said to be still outstand- 
ing and unpaid while the cheque is oustand- 
ing in the hands of that third party There 
fore, an action for the prize by the seller, or 
if he has since been adjudicated insolvent bv 
the transferee of his assets from the Official 
Assignee, will not lie even after dishonour 
of the cheque, if at the date of the com- 
mencement of the action the chcoue is still 
outstanding in the hands of the third 
party. I. L.R. C194O 2 Cal. 103. In a 

suit on a negotiable instrument, it is open to 
the plaintiff to frame his case in an alternative 
ana to sue both on the instrument and alter- 
natively on the consideration. 46 C. 663 = 36 



3730 


The Civil Court Manual (Imperial Acts). 




It extends to the whole of British India; but nothing herein contained 
T * c • r affects the Indian Paper Currency Act, 1871, section 

usages relating to^hunditf affects any local usage relating to any instru- 

etc, ment in an Oriental language: Provided that such 

. . usages may be excluded by any words in the body of 

the instrument which indicate an intention that the legal relations of the parties 

Commencement. thereto shall be governed by this Act; and it shall 

come into force on the first day of March, 1882. 

2. [Repeal of enactments.] Repealed by the Amending Act 1891 (XII 
of 1891). 


NOTES. 

M.L.J. 429 (P.C.). See also 51 I.C. 945 = 29 C • 
L.J. 508; 1936 Pesh. 143. But where the suit is 
based wholly on a coniracl consisting of an in- 
admissible promissory note or hundi, it must fail 
because the note cannot be produced and the 
claim cannot be proved aliunde. 1936 Pesh. 143. 
If a person frames his suit alternatively on the 
promissory note executed by a Hindu father or 
on the consideration which passed, he can 
obtain a decree against the father and sons, but 
not if the suit is only on the promissory note. 
In the latter case, he can only obtain a per- 
sonal decree against the father and a decree 
against the sons to the extent of their interest 
in the joint family properties. 138 I.C. 168 = 
15 N.L.J. 5. A contract of simple money debt 
is not required by law to be in writing. It 
may offer belter evidence, but it is not neces- 
sary for the validity of the contract. It is on 
this principle that, when the promissory notes 
or other negotiable instruments arc found un- 
enforceable ibr defective stamp and other rea- 
sons, the creditor is permitted to fall back on 
his contract of loan, and oral evidence is ad- 
mitted to prove the contract independently of 
the promissory notes. 26 N.L.R. 320=* 1930 N. 
298. .A suit on the original consideration after 
the dismsssal of the suit on the note on account 
of material alteration is maintainable. lO 
C.W.N. 617 = 41 I. A. 142 (P.C.). Decree on 
original consideration was given in 29C.L.J. 
508; 4 L. 198; Go I.C. 107. In cases of nego- 
tiable instruments all equities which have to be 
pleaded should generally arise out of the very 
transaction itself and must not arise ovit of the 
transactions which arc either collateral or inde- 
pendent in character. 1938 Mad. 897. _ A prin- 
cipal can sue on a pro-note executed in favour 
of his agent without obtaining an assignment 
from him. 21 L.W. 696 = 90 I.C. 1047. A 
common manager of the estate of a deceased 
person appointed under S. 301 of Succession Act 
represents the estate for all intents and purpose.s, 
and he is entitled to file a suit on a 
note on behalf of the estate. ^ 

1011 Pat. 403. See also 1941 Nag. -07, 7 Cut. 

tru^stee insisting that the 

beneficiary should be pretludcd from proving 
h?t he is only a trustee. It is one thing to 
the promisor cannot, in a suit on a 


that 


rromissorv note, plead that somebody other 
dian the payee is the person 

nor plead dischat,.c by payment to the alleged 


real owner, and a wholly different thing to 
say that, as between the payee named in the 
instrument and persons other than the pro- 
misor there is any rule which precludes the 
admissibility of evidence to show that the 
payee was only a benamidar for another. 1935 
M. 181=58 M. 693 = 68 M.L.J. 81 (F.B.).See 
also 1939 Pat. 347; 1940 Pat. 377=19 Pat. 
404; 1936 Pesh. 143; 4t C.W.N. 1283; 44 A. 
290; 123 I.C. 395; 27 N.L.R. 327. It is not 
correct to say that no person who is not named 
in the note can ever sue. There is no reason 
why the real owner should not be entitled to 
sue provided he is in a position to obtain a 
good discharge for the defendant. The Court must 
of course always be careful to see tliat the position 
of the defendant is fully safeguarded, but if that 
is done there is no reason for any further diffi- 
culty if the ‘holder’ and the real owner are 
agreed between themselves. A person not a 
holder cannot of course claim the privileges of 
a ‘holder’ but that docs not disentitle him from 
suing. 1941 N.L.J. 263=1941 Nag. 207. 
Where in a suit on a pro-note, the note is not 
admissible in evidence, the plaintiff may prove 
his case by other evidence. 60 I.C. 652 = 2 P. 
L.T. 184. See also g R. 56=134 I.C. 737 = 
1931 R 139; 27 N.L.R. 56; 29N.L.IL 131; 9 
Mys.L.J. 476:9 Mys.L.J. 438; 134 ^54 = 

1031 A.L.J. 522; 9 O.W.N. 585; 9 O.W.N. 
96151933 A. 280=144 I.C. 150. But see 34 
Bom.L.R. 643=1932 B. 394: *933 R- »6i; 

1933* N- 57 (2) = 29 N. L- R- * 3 '. 
Where the debt and the execution of the pro- 
missory note, arc contemporaneous, the debt 
can be proved only by the note and where it 
is sufficiently stamped, the plaintiff cannot apply 
by amendment to convert the suit into one on 
the original consideration. 139 I.C. 361=36 
L.W. 432= 1932 M. 687. See also 40 C.W.N. 696; 
40 C.W.N. 473; 41 C.W.N. 537. In a suit on a 
promissory note the defendant admitted execu- 
tion in his written statement and pleaded dis- 
charge but raised the objection that the note 
was inadmissible in evidence. Held, that having 
regard to S. 58 of the Evidence Act the plain- 
tilT was entitled to maintain the suit, field, 
J’urthtr, that having regard to S. 36 of the Stamp 
.Act, the admissibility of the document could 
not be reopened on account of the document 
not having been dvily stamped. *932 M* 693 
= 63 M.L.J. 303. See also 64 M.L.J. 70=1933 
M. I 1 7. There is no bar under any law pre- 
venting the Court from using a promissory 
note which is stamped with an one anna stamp 
instead of two annas stamp as a piece of evi- 
dence supporting the plaintiff’s case as to loan. 


3731 


S. 4] The Negotiable Instruments Act (XXVI of 1881). 


Interpretation clause. 
“Banker.” 

“notary public” 
“Notary public.” 


3. In this Act — 

banker includes also persons or a corporation 
or company acting as bankers ; and 

includes also any person appointed by the ^ Central Gov- 
ernment] to perform the functions of a notary public 
under this Act. 


CHAPTER II. 

Of Notes, Bills and Cheques. 

4. A “promissory note” is an instrument in writing (not being a bank- 

“Promissory note ” currency-note) containing an unconditional 

undertaking, signed by the maker, to pay a certain 
sum of money only to, or to the order of, a certain person, or to the bearer of 
the instrument. 



LEG. REF. 

^Substituted by A.O.. 1937. for ‘‘Local Gov- 
ernment** which had been substituted for 
“Governor-General in Council” by Act IV of 
S. 2 and Sch., Pt. I. 

NOTES. 

Where such a document has been received in 
evidence in the trial Court without objection 
on the part of the defendant, the appellate 
Court will not interfere. 134 I.C. 575 = 53 G. 

253=1931 C. 480. A promissory note 
stamped with quarter anna postage stamps is 
* bearing stamps of improper des- 

cription and can be validated by the Collector 
under R. lO of the Government of India 
Stamp Rules. 5s M. 627=1932 M. 390=62 
53 ^ (F.B.). Himdi substituted for 

hundi on unstamped paper — I. lability under 
former not pul an end to, 1923 L. 396. Once 
the execution cf a bond was admitted, the 
onus of proving total <jr partial failure ofeon- 
ridcration lies on the dcfczidant. 4 L.L.J. 199. 
The words ^payable on demand' have a legal 
meaning and sense which convey that the 
amount is payable on the date of execution 
and no demand is necessary prior to suit. If, 
however, the words were *‘affer demand" then a 
demand is necessary before a suit is instituted. 

2 P.L.J. 451=40 I.C. 350. See also 1931 A.L.J. 
230=1931 A. 302. Where a hundi is silent as 
to interest but there is a custom allowing in- 
terest if the hundi is not met within a certain 
time, the drawer is liable to pay interest. 62 I. 
C. 315. If in a suit based on a hundi, the 
defendant admits its execution, the burden of 
proof that it was got without consideration 
heavily lies on him. 187 I.C. 225. No doubt 
when a suit is based wholly on a contract 
consisting of an inadmissible promissory note 
or Hundi, it must fail bccausi* the note can- 
not be produced and tlie claim cannot be pro- 
ved aliunde. But where it is possible to find 
for a creditor a cause of action apart from the 
inadmissible security, it would be contrary to 
the elementary principles of Justice to deprive 
the creditor of his money. 1936 Pesh 143. 

A hundi is a Bill of Exchange drawn by one 
person who is called a drawer, on another per- 
son who is called a drawee, who is ordered to 
pay the amount thereof to a third person 
vvho is the holder. Thus three persons are 
parties to it and due to this very nature it 


IS negotiable. A document which is only 
bilateral cannot be called a hundi. If, there- 
fore, a hundi is drawn by a person on his 
own firm ordering the amount thereof to be 
paid to a creditor after certain days, the 
transaction virtually is that one person bor- 
rows money and passes a hundi drawn on 
himself as security for the debt to the creditor. 
It is thus a clear case of an execution of a 
promissory note pure and simple. 187 I C 
225. Where a purchaser of a hundi by payl 
ment of cash fails to discharge his obligations 
under the contract represented by the hundi 
and loses his right to enforce the hundi, he 
cannot ^11 back upon his original consideration. 
167 I.C. 907 = 9 R.N. 230=1936 Nag. 260. 
A document recited that the executant had a 
certain sum of money belonging to another 
and the former agreed to pay interest at a 
certain rate, held^ it was not a promis.sory 
note, though there is an acknowledgment of 
a oebt, 1924 L. 684. A promissory note 
given for reducing a liability only operates as 
a conditional discharge for the liability. (^x 
M.L.J. 432; 26 M. 526, Ref. to.) 1930 M. 
674-759 M.L.J. 513. The drawee of a Shahjog 
himdi who pays the amount to a Shah is not 
absolved from liability to the owner, if the 
Shah has no title to the hundi (/.tf.), when the 
endorsement is forged. 36 Bom.L.R. 030= 

L 36 Bom. 

^ o' — *934 402=59 B. 252. 

Sec. 3 . — For case-law, see 29 A. 7'7o* to 
B. 3085 31 C. 519; 18 M. 390. 3 

Sec. 4 — One of the most essential charac- 

teristics of a promissory note is certainty 

certainty both as regards the person by whom 
and to whom payment is to be made Anv 
uncertainty in such matters would tend^ to 
^strict credit and to hamper commerce. 35 C. 

53 ’ 1*8 I.C. 673=1020 N iz’yA 
must be no reasonable possibility of ambiguity 

whVK • of a negotiable security 

which is meant to pass from hand to hand^ 

Its meaning should be instantly recognisable 

CV.fl elaborate analysis in three 

Courts. 1936 Nag. 252. Where a document 
merely acknowledges that certain items of 
money mentioned therein have been borrowed 
and that the executant has to repay them on 
demand, it is not a promissory note because 
It does nm contain an unconditional undertaking 
to pay. There is no promise to pay but only an 
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admission of liability to pay, and, hence it is 
only an acknowledgment. 1938 A.L.J. 907 = 
1938 A. 619. A document which acknowled- 
ges the receipt of a certain amount by cheque 
and contains a promise to pay that amount 
with interest at a certain rate after a certain 
specified time, is not a promissory note, as it 
is clearly not intended to be a negotiable in- 
strument. 40 Bom.I-..R 1053 = 42 C.W.N. 989 
= 1938 P-C- 121 (P.C.) See also I.LR. (1939) 
Kar. 632=1939 Sind 281. There is an essen- 
tial antithesis between the legal position of a 
surety and that of the executant of a promis- 
sory note and so a person who executes a 
promissory note cannot be held in law to have 
the position of a surety. 27 A.L.J. 1*37 = 
1929 A. 664. One C paid money to A whom 
B wished to be accommodated. A passed pro- 
missory note to B who endorsed it to C. Heldy 
that B W21S in the position of surety and the 
endorsement was for consideration as A waus 
accommodated. 191 I. C. 56=1940 Sind 146, 
Where there is no mention in document of 
tine person to whom the money is payable on 
demand, it is not a negotiable instrument. 
ti6 I.C. Ill (i)=i929 S. 164 (t); 177 I.G. 

889=1938 Nag. 464; 1941 Nag. 1 = 

192 I.G. 513. An instrument which 
contains the words ‘T am liable to pay” witli- 
out any undertaking to pay is not a promis.sor>' 
note. 1934 M. 220 = 66 M-L.J. 315. A docu- 
ment alleged to be a promissory note contained 
the following terms. This (one) receipt is 
hereby executed by H and A, residents of Iloti, 
for Rs. 43 j 900, half of which amount comes to 
Rs. 21,950, received from the firm of L, for 
and on behalf of of Hoti. This amount to 
be payable after two years. Interest at the 
rate of Rs. 5-4-0 per cent, per year to be 
charged. Dated :st April 1917. Stamp lias 
been duly affixed. 

(.Sd.) H. 

(Sd.) A. 


1 he d<*cuinciil was not drawn on a paper 
with an impressed stamp, aitd a stamp which 
was sufficient, if the document was a receipt, 
was affixed. field, that the document was not a 
promissory note but was merely a receipt con- 
taining the terms on wliich the amount was to 
be refunded. Being primarily a receipt, even 
if coupled w'ith the promise to pay, it was not 
a promissory note. As the document did not 
record or purport to record all the terms of the 
contract between the parties and as there was 
nothing in the document explaining how the 
money came to be received, tl)c parties 
not prevented from showing that it was paid by 


an 


d the description of 


by Its contents, --- . 

given in the plaint cannot change Us charactci 
or l.gal clfect. A person wrote to another 
that he would be liable lor payment of prin- 
cipal amount with iiUercst due on promissory 
nites executed by Ins brother to the latter that 
he would pay the whole aiiiouiil on demand 
after certain period and that his brother shou d 
not be asked for the amount. Held, that the 


letter was only a proposal and not a promissory 
note. 148 I.G. 964=1934 L. 93. The mere 
fact that a pro-note is addressed to a person 
of a particular place docs not show that it is 
implied that payment is to be made at the 
place. I.L.R. (1940) i Gal. 323 = 44 C.W.N. 
609=1940 Cal. 443. Where an instrument 
clearly indicates the promisor and the promisee, 
and contains a definite promise to pay, it 
amounts to a promissory note. There 
is no rule laying down in which part of 
the document the payee is to be named or by 
what kind of language. A signed letter which 
is in the following terms, namely, “30th, 
Panguni Siddhatri-Kallal A. T. N. A. T. credit, 
the same place R. M. M. R. M. debt for two 
hundis taken by me and sent for Penang Firm 
on the 13th idem of Rs. 9,500 at Rs. 55 (ex- 
change rate) 3 months Thavanai 1 1 annas 
interest, rings 10,000, for these 10,000 rings 
adding from Thavanai, Thavanai interest and 
principal will be paid and this letter taken 
back by mp** is a promissory note. *935 M. 
23 = 67 M.L.J. 595. Attestation by witnesses 
docs not make a pronotc a bond. 14 Luck. 
438=1939 O.W.N. 168=1939 Oudh 107. 
l/ncondilional undertaking or unconditional personal 
liability means that the liability mentioned in 
the note should not be made contingent on some 
event. But a pro-note is not the less uncondi- 
tional, simplv because when the matter goes to 
a Court of law and the defendant raises some 
defence, the plaintiff has got to establish 
certain facts, and in the case of a note by a 
guardian, the transaction is for the benefit of 
of the minor, before he can succeed against the 
minor. T'hat fact docs not make the liability a 
conditional liability. 41 L.W. 514 = 68 ^l.L.J. 
5,p> (F.B.). Under S. 4, a promissory note pay- 
able to the manager of a Bank is payable to 
a ‘‘certain person.” 5 Pat.L.J. I.C' 

2G3. Promissory note payable through another 
is good. 54 I.C. 976=148 .* 9 * 9 - Whether 

a promis.sory note or negotiable instrument can 
be executed in the name of a community, see 
4.4 M.L.J. 240= 1923 434 - Pro note execu- 

ted prior to *9*4 payable in the alternative to 
one of several payees is not a promissory note 

within S. 4. 59 I.G. 943 = 39 M.L.J. 273. A 
suit is maintainable on a promissory note by 
a real promisee, even though a wrong name is 
mentioned on the note, if he i,s able to 
show that the wrong name was entered by 
mistake. 13 I-C. 95 = 22 M.L.J. 121. A man 
may sign a promissory nAtc by getting some 
one to write his name for him. 9 R. 92=132 
I.C. 7 t^ 7 =* 93 * 1 ^- * 3 *- A promissory note 

executed by a person under the authority of 
marksman is valid, even though the marksman 
lias not affixed his mark lliercto. 44 I.C. 813 = 
40 M. 1171. Distinction between promissory 
note and bill of exchange — Hmidi. 58 I.C. 313, 
Sheihjog hundi is not a bill of e.xchange, nor a 
promissory note. 22 C.L.J. 239 = 23 I.G. 250. 
.SV^ also 59 B. 91=36 Bom.L.R. 929= *934 B. 
400 (F. 13 .); 36 Bom.L.R. 94 * = *934 B- 402 = 
59 B. 252. Promissory note — Request to pay — ■ 
Effect of. 1924 P. 96 = 4 Pat.L.T. 577. An 
indoi see of a promissory note for collection must 
be held to be an agent for collecting the 
money due on the note. He is not authorised 


S. 4] 


3733 


The Negotiable Instruments Act (XXVT of 1881). 

Illtistrations. 

A si^s instruments in the following terms : 

(а) “I promise to pay B or order Rs. 500.” 

(б) “I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on demand, for 
value received. 

(c) “Mr. S, I O U Rs. 1,000.” 

P*'o»"jse to pay B Rs. 500 and all other sums which shall be due to him.” 

(^) I promise to pay B Rs* 500, first deducting thereout any money which he may 
owe me, 

(/) “I promise to pay B Rs. 500 seven days after my marriage with C/" 

( 5 ^) I promise to pay B Rs. 500 on D*s death, provided D leaves* me enough to pay 
that sum*** 

(A) I promise to pay B Rs. 500 and to deliver to him my black horse on 1st January 

next. 

The instruments respectively marked (o) and (i) are promissory notes. The instru- 
ments respectively marked (c), (d), (e), (/), (^) and (A) are not promissory notes. 


NOTES. 

to negotiate the note to any other person. Any 
indorsement and negotiation by him would be 
beyond his power and would confer no right on 
the indorsee to maintain a suit on the instru- 
ment, 1939 M.W.N. 1017=50 L.W. 606=1940 
Mad. 27. Where a promissory note 

executed by the manager of a joint Hindu 
family is endorsed over by the pa> ce, 

stating inter aliai ** I have assigned this 
promissory note in your favour,” the endorse- 
ment is no more than an endorsement of the 
note. There is no assignment of the debt in 
such a case to the endorsee. In a suit by the 
endorsee on the note, he is entitled to succeed 
only against the executant of the note and not 
against the other members of the same family 
of which the executant is the manager. 189 
I-G- 775 = 50 L.W. 797=1939 M.W.N. 1243 = 
1940 Mad. 174. Promissory note purporting 
to be executed jointly by two persons A and B 
— Execution only by one {A alone) — Suit on— 
Liability of person actually executing — Test — 
Burden of proof. Held, (i) that as there was 
no execution by D or by a person authori.sed 
to execute on his behalf, B was not liable on 
the ins'rument; (2) that in the absence of 
evidence one ^vay or the other as to whether or 
not A executed only on the faith that B would 
also execute. A was liable on the instrument; 
(3) that the question whether the instrument 
was signed by A on the faith that B would 
also sign is a question of fact, which must be 
proved not by the plaintiff who sought to 
impose liability upon the actual executant, but 
by the executant who has signed the instrument, 
who has the burden on him to establish it as a 
ground of defence. 52 L.W. 360=1940 Mad. 
874= (1940) 2 M.L.J. 384. 

Sec. 4 , III. (b). — A pro-note payable to a 
particular person, not containing words prohi- 
biting transfer, is an instrument payable to 
order. 27 N.L.R. 327. 

Promissory note. — Assionment of. — Although 
the proper mode of assignment is by endorse- 
ment only, yet in Punjab there can be an 
oral assignment of promissory note. (1932 Lnh. 
30 and 29 P.R. 1919, Rel. on.) 1936 LTah. 547. 
An assignment of a promissory note is possible 
without an endorsement of transfer on the note. 
A written assignment of a promissory note is 
valid and under the general law, such assign- 
ment gives to the assignee the right of suit upon 
the note. 13 Luck. 373 = *937 O.W.N. 820 = 


*937 Oudh 405. 

Condition for Pro-note. — A promissory note 
having been given, consideration is to be pre- 
sumed. The question then is not, whether the 
plaintiff has formally and sufficiently proved 
that there was a stipulation for a fresh advance, 
but whether it is sufficiently shown by the other 
side that there was no consideration for the 
promissory note. I.L.R. (1938) Mad. 646 = 42 
C.W.N. 565=1938 P.G. i23=(i938) i M.L.J. 
597 (P-C.). It cannot be said that the consi- 
deration for a promissory note is always the 
amount stated to be payable in the note. 189 
I.G. 384=1940 Rang. 152. Where it is proved 
that the executant of promissory note did not 
receive any consideration for it, the instrument 
does not create any obligation between the 
holder and the executant. 167 I.C. 301 = 
*938 Cal, 315. Where in a suit on a promis- 
sory note it appears that the note was executed 
for the amount of rent due by the defendant to 
the plaintiff, there is good consideration for the 
transaction and the suit should be decreed. 
The mere circumstance that in the body of the 
promissory note it was stated that the amount 
was advanced in cash is sufficient to justify a 
di.smissal of the suit. 41 P.L.R. 49. 

Promissory note — Stamp Act. — A document 
which contains a promise to pay on a con- 
tingency will not be treated as a promissory note 
for the purposes of the Negotiable Instruments 
Act, but it may be regarded as such for the 
purposes of the Stamp Act. To determine 
whether a document is a promissory note or not 
the main question to be considered is not 
whether the instrument is negotiable or not 
though ordinarily negotiability of an instrument 
is a good test for that purpose, but to consider 
whether in substance and in primary intention 
of the parties the document was or was not a 
promissory note and whether it was intended to 
record a different kind of transaction altogether. 

A reference in the promissory note to a pre • 
existing account between the parties, made 
with a view to state the consideration for the note, 
does neither make the liability under the note 
a contingent one, nor the instrument any the less 
a promissory note. I.L.R. (1941) All. 264 = 
* 94 * A.L.J. 36= 1941 All. 158. Promissory note 

Executed abroad — Suit in British India — 
Need .for affixing and cancellation of stamp. 

See (1941) 2 M.L.J. 301. 

Promissory note insufficiently or improper- 
ly STAMPED. — Though a promissory note is not 
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sii^cicntly stamped and hence inadmissible in 
evidence, a suit could be instituted on the 
original loan, which is always the cause of 
action, the promissory note being at the best 
evidence of the loan. A suit or the note can 
be amended into one on the debt and relief be 
granted. ig-^c) A.M.L.J, 123. See 43 I,.W. 
48 ; 1936 Nag. 225 ; 1936 Cal. 170 = 40 C.W.N. 
473 > 1936 Nag. 225. If a promissory note is 
not admissible in evidence on account of its 
being insufficiently stamped, the plaintiff is 
entitled to sue on a cause of action which is 
independent of promissory note. It is not neces- 
sary that there should be an independent express 
contract prior to the execution of such a pro- 
missory note. The fact that the money has 
been lent implies a promise to repay it, and the 
plaintiff in such a case has a cause of action on 
the implied promise, which is indopendent of 
the promissory note. (39 C.W.N. 1235, Foil.) 
40 C.W.N. 696=1936 Cal. 127. In a suit on 
a promissory note, if the note is found to be 
insufficiently stamped and so inadmissible in 
evidence, he is entitled to a decree if he has a 
cause of action independent of the promissory 
note. As soon as the plaintiff in such a case 
proves that he paid to the defendant a sum of 
money by way of a loan, he is entitled to get a 
decree for the money lent and it is not necessary 
that he should prove an independent express 
contract by the defendant to repay prior to the 
execution of the note. 62 C.L.J. 289 = 40 C.W. 
N. 473“ 1936 Cal. 170. Although a promissory 
note is inadmissible in evidence being insuffi- 
ciently stamped, the creditor is entitled to sue 
on the basis of a separate contemporaneous 
agreement to pay. 1940 N.I..J. 658=1940 

Nag. 215. See also tg40 N.L. J. 601 = 1941 Nag. 
1. A promissory' note which is insufficiently 
stamped cannot be used as an acknowledgment 
or for any other purpose. 1940 N.L J. 658 = 
1940 Nag. 215. A decree cannot be passed on 
the basis of a pronotc which is inadmissible in 
evidence for want of cancellation of the stamps 
even if the defendant admitted liability on it. 

P.L.R. 356 = 1939 Lah. 31. A promissory 
note executed on 28th March, <934, was affixed 
with revenue stamps, the use of winch was made 
compulsory by the Government only from tst 
April, 1934. //<*/</, that these stamps must have 

been available before ist April, 1934, and that a 
suit on the promissory note should not be dis- 
missed merely on this ground especially when the 
defendant had admitted his liability. >937 
P.W.N. 6G3 1937 Pat. 5G0. 

Original gai/sk AtrnoN -Hanu note not 
DULY STAMi'iiD. — Where in a suit on a hand note, 
the hand note is founti t<» be inadmissible in 
evidence as not being duly stamped, j 

evidence can be given of the original loan and 
the suit can he converted into a suit on the origi- 
nal loan. 172 I.C. 744= >037 

1938 A.L. J. 773 - >038 AM. 504 ; *938 Mad. 

M.L.J. 2 G 7 (F R) ; *939 *-ah. 3 *- 

Where the loan is independent of the hand note 
and the taking of the loan is completed before 
the execution of the hand note, a suit cjin he 
on the original coiividcration when the hand 
note which evidences the loan is found to be 
inadmissible by reason of certain provisions of 


the statute. 41 C.W.N. 537=65 C.L.J. 151 = 
>937 C.aI. Q41. See also 1940 Lah. 329. It is 
open to a creditor, in spite of the fact that the 
promissory note is not admissible in evidence, to 
recover his money by proving orally the advance 
of that loan. It would not, however, be open 
to him having regard to S. gi of the Evidence 
.Act to prove the terms or the rate of interest 
entered in the promissory note. 1940 O.W.N. 
581 = 1940 Oudh 308. Where a promissory note 
is taken in the name of a benamidar, a suit by 
the true owner based, not on the note but on 
the original consideration namely, the loan, is 
not maintainable, inasmuch as the liability of the 
maker under the note to the holder thereof is 
kept in fact. I.L.R. (1938) i Cal. 450 = 41 C. 
W.N. 1283=1937 Gal. 753, 

Place op payment — Presumption — Pronote 
NOT SPECIFYING ANY pLACE. — If a pronote does 
not specify any place where payment is to be 
made, the presumption is that payment should 
be made at the place of residence or business 
of the creditor. 181 I.C. 396 = 40 P.L.R. 975 = 
1939 Lah. 18. See also 44 C.W.N. 609. 

Right to sue — One of several promisees — • 
Ip can sue alone. — One of several promisees 
under a promissory note is not entitled to sue 
alone without joining the other promisees, either 
as plainiifis or defendants. 103B O.W.N. 148 = 
1938 Oudh 61. See also 1936 Pat. 274. Where 
in the case of a jointly executed promissory 
note one of the cxcculants makes certain pay- 
ment and the promisee agrees to discharge him 
from his liability only reserving his right to sue 
the co-executant for the balance, the co- 
executant is liable for the balance subject of 
course to his right to sue his other co-executant 
for contribution. 171 I.C. 622 = 1937 Rang. 
137. In case wlicrc ihc plaintiff sues the legal 
representative of a dcceasi'i person upon a pro- 
missory note and there is no proof of any 
independent acknowledgment by the deceased 
of the existence of the debt, the Court should 
scrutinize the claim with the greatest care. In 
particular, where the plainlifl is not called 
the Court has to depend on other evidence the 
onus of proof on the plaintiff is not lightly dis- 
charged, and the validity and due execution of 
the promissory note must he proved with 
strictness. 193G Rang. 399. 

Sees. 4 and 5 . — .As to distinction between 
promissory note and bill of exch.ange or hundi, 
see 1936 N- 260. .A document containing a pro- 
mise to pay a certain sum of money to a certain 
person after a certain date w.as executed on a 
paper on which was engraved the form of a 
stamp. The upper part of the .stamp bore the 
word “hundi’'. The cxc'utant \vrotc the word 
“accepted” across the document over his sig- 
nature. Held, that the document was a pro- 
missory nole and not a bill of exchange, and 
that the wor.Hs “hundi” and “accepted” in the 
document did not determine its cliaracter, 
wliich must be determined hy lof>king to the 
provisions of the document itself. I.L.R. (* 94 *) 

2 Cal. 107 = 45 C.W.N. 609=194* Cal. 498 
(F.B.). A pro-note promising to pay on demand 
a certain sum with interest at to per cent, per 
annum with quarterly rests is for a *'sutn certain 
and is therefore a negotiable instrument. 7 P. 
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5. A of exchange” is an instrument in writing containing an uncon- 

“Bill of exchange.” ditional order, signed by the maker, directing a cer- 

tain person to pay a certain sum of money only to, or 
to the order of, a certain person or to the bearer of the instrument." 

A promise or order to pay is not “conditional,” within the meaning of 
this section and section 4, by reason of the time for payment of the amount or 
any instalment thereof being expressed to be on the lapse of a certain period 
after the occurrence of a specified event which, according to the ordinary ex- 
pectation of mankind, is certain to happen, although the time of its happening 
may be uncertain. 


NOTES. 

41. Promissoi*y note expressing promise to pay 
on demand a certain sum with interest with 
quarterly rests — Whether negotiable instrument. 
1929 P. 136=7 P. 41. A promissory note exe- 
cuted in favour of the ** Mohathameem 
Sahib Garu of Gadwal Samasthanam’* is one 
in favour of a ‘‘certain person” within the 
meaning of S. 4, read with the last part ofS. 5 
of the Negotiable Instruments Act. 53 M, 968 
= 59 M.L.J. 548. The mere fact that a person 
chooses to give a certain title to a document by 
no means makes it that document. Where 
document described as promissory note does not 
amount to it. 1931 A.L.J. 230=1931 A. 302. 
Where a document sets out the fact of the 
amount of debt being owing from the father of 
the executant and then states that the amount 
will be paid in four instalments on dates Bxed 
in four years with interest at a certain rate, it 
amounts to an unconditional promise to pay 
and therefore the document is a promissory note 
within the meaning of S. 4 of the Act. 1935 
A.L.J. 6 ' 5 I = 1935 A. 410. 

Secs. 4 , 9 and 13 . — Certain debentures of 
the City of Bombay Improvement Trust, be- 
longing to the appellants were entrusted by them 
to one F for collection of interest thereon. By 
means of forged endorsement in his own favour, 
F pledged the debentures with the Alliance 
Bank, endorsing them over to that Bank as 
security for debts owing by him to the Bank, 
subsequently, the Alliance Bank surrendered the 
debentures to the Improvement Trustees, who 
issued in lieu thereof fresh debentures in the 
name of the Alliance Bank, the transaction 
being described in the present proceedings as a 
‘renewal’ of the old debentures. Thereafter, 
the Alliance Bank, acting on F's instructions, 
endorsed over the new debentures In favour of 
the present respondents, the Mercantile Bank, 
to whom F has transferred his Loan Account. 
In a suit by the appellants, claiming as owners 
of these new debentures, delivery and transfer 
to them qf these instruments by the respondents, 
the Mercantile Bank debentures were held to be 
promissory notes as defined in S. 4 and so 
negotiable instruments under S. 13 of the 
Negotiable Instruments Act ; it was also lield the 
new debentures issued by the Trustees in ex- 
change for the old ones though called ” rene- 
wals,” were in form and substance new and 
independent obligations and constituted in effect 
new contracts ; that the respondents, the Mer- 
cantile Bank, having no reason to believe that 
there was any defect in the title of the trans- 
ferors, the Alliance Bank, were holders in due 


course against whom the appellants had no right 
of action. (24 B. 65, Overr.) 58 I.A. 54=s=Bi6 
B. 1=54 C.L.J. 419=61 M.L.J. 837 (P.C.). 

Secs. 4 , 20 and 78 . — There is no force in the 
contention that S. 20 does not authorise the per- 
son to whom a stamped and signed paper is 
delivered to insert in it as payee the name of 
any one but himself. There is nothing in S. 4 
of the Act which in any way curtails the 
general authority conferred by S. 20 on the 
person to whom a stamped and signed paper is 
delivered to convert it into a negotiable instru- 
ment payable to any specified person ; where 
the promissory note contains a promise to pay 
unconditionally the sum mentioned to a certain 
person signing a bill or a hand note in blank 
withoxit the name of the payee is an authority 
to a bona fide holder to insert a name, the name 
of a third person and it is not open to the exe- 
cutant (defendant) in a suit on it by the payee 
to plead that the person to whom he handed it 
describing it as a hand note had no authority to 
insert the name of the payee mentioned in it. 
The instrument being a negotiable instrument, 
the defendant cannot be heard to say that the 
holder, the payee, is not the person entitled to 
recover on it. Nor can he plead that payments 
have been m2de to some one else, i.e., the 
person to whom he handed the signed paper in 
view of S. 78 of the Act. 19 Pat. 404 = 21 
Pat. L.T. 845. See also 1931 Pat. 504. 

Sec. 5 . — An instrument is not taken out of 
the definition of a bill of exchange simply for 
the reason that the drawer and the drawee are 
the same persons. 9 P. 717=127 I.C. 575 = 
1930 P. 239. Although under S. 5, where the 
drawer and the drawee are the same person, 
that person is not entitled to treat the instru- 
ment as a bill of exchange, still the holder of 
the bill may treat it as a bill of exchange. 9 
P. 7 * 7 = >930 P. 239. Where a. document 
written on hundi paper was treated by the 
parties as hundi but it contained no promise to 
pay to the order of any person or to bearer, and 
the drawer and the drawee were the same per- 
son, held, that the document was a bond and 
fell within the purview of S. 2 (5) {b) of the 
Stamp Act. 32 P.L.R. 753=1932 L. 22. A 
hundi payable to bearer but not on demand 
does not contravene the provisions of 
S. 25 of the Paper Currency Act. loi I. 
•G. 641 = 1927 A. 463 = 49 A. 457. Hundi in- 
sufficienllv stamped is not admi.ssible in evidence* 
457 ? 4 ^ C,\V.N* 696. A hundi may be 
written in more papers than one ; but the 
aggregate value of the stamp papers used should 
represent the correct value of the stamp to 
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The sum payable may be “certain** within the meaning of this section and 
section 4, although it includes future interest or is payable at an indicated rate 
of exchange, or is according to the course of exchange, and although the instru- 
ment provides that, on default of payment of an instalment, the balance unpaid 
shall become due. 


The person to whom it is clear that the direction is given or that payment 
is to be made may be a “certain person**, within the meaning of this section and 
section 4 , although he is misnamed or designated by description only. 


“Cheque . ” 


6. A “cheque** is a bill of exchange drawn on a 
specified banker and not expressed to be payable 
otherwise than on demand. 


“Drawer,** 


“Drawee . 


Pt 


7 . The maker of a bill of exchange or cheque is 
called the “drawer ;** the person thereby directed to 
pay is called the “dawee.* 


When in the bill or in any indorsement thereon the name of any person is 

.4T-» .. r j .. given in addition to the drawee to be resorted to in 

‘ Drawee in case of need . ^ r j t. • ^ 

case of need, such person is called a drawee in 

case of need.** 


After the drawee of a bill has signed his assent upon the bill, or, if there 
“A.cccntor ” more parts thereof than one, upon one of such 

parts, and delivered the same, or given notice of such 
signing to the holder or to some person on his behalf, he is called the “acceptor..** 


NOTES. 

which such hundi is liable. 23 C.W.N. 534 = 51 
5 58 I.C. 313. A bill of exchange may 
include a hundi, but it does not follow that 
hundi includes a bill of exchange. 23 C.W.N, 
534 * 0I50 57 C. 695=1930 C. 697. 

Wiiethkr foelowinc are Bills op Ex- 
change. — Shohjog Hundi — -Nature of. See 33 I. 
C. 247=22 C.L.J. 22 ; 19 C.W.N. 1326=33 I. 

U. 250 ; 28 Bom.L.R, 897=1926 B. 471 ; 1932 

L. 312. It is not a bill of exchange. 1936 A. 
L.J. 246=1936 A. 396. But it is a negotiable 
instrument independently of the provisions of 
Act. {Ibid.) Alate's receipt, sec 41 C. 670 
Bank deposit receipt, 38 B. 618 ; Rail- 
way receipt, 38 H. 669 ; Delivery^ order, 38 O. 127 ; 
40 I.C. 86. Although there is no provision in 
the Negotiable Instruments Act specifically 
allowing post-dated cheques, there is nothing for- 
bidding them, and the second paragrapli of 
5 contemplates (as indeed it must) the mak- 
ing of a bill of exchange payable at a future 
date. A post-dated cheque is therefore a cheque 
in proper form and therefore a bill of exchange 
within the meaning of the Act on the day on 
which it is drawn. It becomes on the date it 
hears a bill of exchange payable on demand and 
so a cheque. 46 C.W.N. 645. A Shah Jog 
hundi is not a bi II of exchange as defined in 
the Negotiable Instruments Act. 58 All. 858 
1936 A.L. J. 246= 1936 All. 396. 

Secs. 5 and 17 . — An instrument, called a 
“hundi” but in the form of a promissory note, 
becomes a bill of exchange, on the acceptance 
of a third party, though the bill is not address- 
ed to him and he is not named as drawee, 
provided his acceptance is not inconsistent 
with the address. No party can be made liable 
as acceptor of a bill addressed to another but 
where no party is named in the address, the 


acceptor may be deemed, by his endorsement 
of acceptance, to have admitted himself to be 
the party addressed. 57 C. 695=19300. 697. 

Sec. 6 : Post-d.vted cheques arc cheques 
and after the due dates may be sued upon as 
cheques. 52 C. 677 = 90 I.C. 59. A cheque is 
a bill of exchange and as such it is negotiable. 
The mere fact that ihc date of payment of a 
cheque is postponed to a future date does not 
make the cheque payable “otherwise than on 
demand.” It is payable on demand after the 
due date. Therefore, a person who is holder in 
due coux-sc of a cheque without notice of any 
defect, is entitled to payment from the drawer. 
1934 A.L.J. 892= 1034 A. 605 fO- „ 

Sec. 7 - — Tlic dcriniiion of “drawer” in S. 7 is 
not exhaustive and the maker of a promissory 
note can also be called a drawer. 152 I.C. 1006 
= 36 Cr.L.J. 217=1935 L. 153. The makers 
of a promissory note cannot raise the plea that 
no consideration passed for the transfer of the 
note to a third parly. Where the transferee 
sues on the note, he is entitled to recover what 
is payable to the original promisee. 138 I.C. 
876= 1932 A. 648. Oral acceptance of hundi is 
not sufficient. 192.4 A. 129. See also 51 I.C. 
250 = 29 I’.R. 1919. It does not make the so- 
called acceptor liable to the liolder of* the bill. 
1930 L. 471 - More writing of figures on the 
hundi cannot amount to the signing of assent 
by the drawee unless it can be proved that it 
amounted to acceptance according to the mer- 
cantile usage of the locality. 193 ® 47 '* 

Although in the normal course a cheque is not 
accepted by the drawee banker, there Js nothing 
in the law that f«>rbids him to accept it in which 
case he becomes liable to a holder in due course 
in the same way as any other acceptor. The 
certification of a cheque by the drawee bank is 
acceptance of the cheque within the meaning of 


S. 8] 


The Negotiable Instruments Act (XXVI of 1881 ). 
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*[When a bill of exchange has been noted or protested for non-accep- 
tance or for better security,] and any person accepts 
it supra protest for honour of the drawer or of any 
one of the indorsers, such person is called an ^‘acceptor for honour.** 


“Acceptor for honour. 


The person 
“Payee.” 


named in the instrument, to whom or to whose order the 
money is by the instrument directed to be paid, is 
called the ''payee**. 


8. The "holder 
, “Holder.” 

due thereon from the 


’’ of a promissory note, bill of exchange or cheque means 
any person entitled in his own name to the posses- 
sion thereof and to receive or recover the amount 
parties thereto. 


Where the note, bill or cheque is lost or destroyed, its holder is the person 
so entitled at the time of such loss or destruction. 


LEG. REF. 

^ Substituted for ‘^When acceptance is re- 
fused and the bill is protested for non-accep- 
tance,” by Act II of 1885, S. 2. 

NOTES. 

the Act. The signature of a certifying banker 
is an acceptance. *941 Cal. 372. The certifi- 
cation or making of a cheque as “good” by the 
drawee bank is equivalent to acceptance and 
the bank will be liable to the holder of the 
cheque accordingly, pro\'ided the nature of the 
making or certifying and the accompanying 
circumstances warrant it. 46 C.W.N. 645. As 
to what constitutes acceptance of hundi, see 13 
L. 31= 1932 L. 274. 

Sec. 8 : Scope and Effect of Section.— 
This section prevents a person suing on a nego- 
tiable instrument, who is not named as a payee 
nor entitled as endorsee or assignee. 56 I.G. 
259= 19 I.C. 88. 

Illustrative Gases. — An alleged beneficial 
owner of a promissory note, whose name does not 
appear on the face of the instrument cannot sue 
on it. 29 I.C. 988*13 A.L.J. 695 ; nor in a 
suit on the note payment to beneficial owner a 
good defence. 49 A. 4'>7 = 25 A.L.J. 402*1927 
A. 962; 44 A. 290*20 A.L.J. 126=1922 A. 
70. See also 153 I.C. 944=1935 M. 181 -=68 M. 
L.J. 81 (F.B.) ; 27 N.L.R. 327 ; 12 L.W. 532 ; 
123 I.C. 395. As to principal suing on pronote 
in favour of agent, see 21 L.W. 696 = 90 I.C. 
1047. It is not open to the defendant to plead 
that the payee is only a benamidar and there- 
fore is not entitled to recover the amount due 
under it. 28 I.C. 501 = 1915 M.W.N. 227. A 
suit on a negotiable instrument by one of the 
heirs of the promisee alone is not maintainable. 
12 L.W. 532. See also 44 A. 290=1922 A. 70 ; 
*930 R. 243. No one can maintain a suit on a 
promissory note except the holder thereof. The 
fact that the lioldcr has been made a party 
and has admitted that he is only the plaintiff’s 
benamidar makes no difL-rencc. 1939 Pat. 347; 
*939 S. 144 ; 12 L.W. 532. See also 123 I.C. 

395 - It may be that the suit can be proceeded 
With, if it had been based on tlie consideration 
and not on the note. 35 C.W.N. 53. Benami- 
dar is a holder within the meaning of S. 8 
and is entitled to sue on promissory note. 193 ^ 
R. 243. In India benami transactions are 
recognised. The real owner can institute a suit 
on a promissory note executed in tJie name of 

C C.M .— 468 


his benamidar, if the benamidar, admits that he 
is the benamidar for the real owner. 123 I.C. 
395. On a pro-note executed in the name of 
one of the partners, a suit can be maintained by 
the partnership itself. 105 I.G. 549 = 55 C. 551 
= 1928 G. 148. An insolvent can sue on a pro- 
note in his favour, if the Official Assignee 
does not interfere and object. 19 I.C. 88. A 
receiver appointed in a partition suit is enti- 
tled, when permitted by the Court, to maintain 
a suit on a promissory note which forms part 
of the assets of the joint family. The receiver 
can be said to be the holder of tlie promissory 
note under S. 8. 41 C.W.N. 697. 

Joint Hindu Family. — A member of a Hindu 
family, to whose share, on a partition in the 
family, a debt evidenced by a promissory note 
is allotted is entitled to sue to recover the 
amount due under the promissory note without 
either an endorsement of the note or an assign- 
ment under S. 130 of the T. P. Act. A suit by 
that member must be regarded as a suit on 
the origial debt irrespective of the promissory 
note- 1937 M.W.N. 134. Where a promissory 
note executed in favour of a Hindu jciint family 
firm, is allotted at a subsequent partition 
among the members constituting that firm to 
some of them, the latter to whose share the 
instrument is allo^ieJ are eitit'ed to britij a 
suit on the note against the executant implead- 
ing the other members of the family also as 
plaintiffs. The plaintiffs who constituted the 
firm are competent to sue on the note as 
holders of the instrument. It is open to all the 
partncr.s constituting the firm to bring a suit on 
a promissory note passed to that firm. The 
fact that there is no endorsement of the note in 
favour of the plaintiffs does not make the suit 
incompetent. 41 Bom.L.R. 219-= 1939 Bom. 
147. In the case of a promissory note executed 
in the name of the manager of a Hindu joint 
family, the other coparceners are not “holders” 
of the instrument as defined by S. 8 of the 
Act, and they cannot therefore sue on the note 
qua coparceners. Although ihe debt may be 
coparcenary prop.^rty, the promissory note is 
not such and does not devolve by' survivorship 
but by' succession. The right of the holder to 
sue on the note i.s personal to hitn, and no other 
person can be said to have an interest in it 
merely by birth or by being a member of the 
coparcenary' though the coparceners might sue 
to recover the debt apart from the promissory 
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9. Holder in due course^' means an 3 '^ person who for consideration 

“Holder in due course *’ became the possessor of a promissory note, bill of 

exchange or cheque if payable to bearer, 

or the pa^'ee or indorsee thereof, if ^[paj^able to order,] before the 

amount mentioned in it became payable, and without having sufficient cause to 

believe that an\' defect existed in the title of the person from whom he derived 
hts title. 


LEG. REF. 

* Subsiitutcd for “payable lo or, to the order 
of a payee" bv Act VIII of 1919. 

NOTES. 

note. If the holder dies, a succession certificate 
may be granted to liis lieirs. and they may 
then recover upon the promissory note as his 
legal representatives. 40 Bom.L.R. 964=1938 
Bom. 451. Hindu coparceners governed by the 
Mitakshara law, carrying on a joint family 
business, can institute in their individual names 
a suit to recover a debt on a promissory note 
obtained in the name of the family firm. The 
coparcenary can be described as the holder of 
a promissory note made in its collective name 
or business name, and such an instrument is 
made in its own name within the meaning of 
S. 8. A suit on the note brought by all the 
adult coparceners who are capable in law of 
giving a satisfactoo’ discharge, to recover the 
debt on the promissory note executed in their 
trade name is maintainable. I.L.R. (1940) 
Bom. 153=42 Bom. T..R. 248— 1940 Bom. 164. 

Secs. 8 and 78 : Promissory note — .\ssicn- 
MFNi — .Xssionfe’s Ki<;nr 10 sue in his own 
NAME, wiiiiouT ENnoRSEMENT. — .\ oroiiiissory 
note is a written acknowledgment of debt with 
a promise to repay. It is also a memorandum 
of contract and evidence rjf a chose in action. 
Thus, it may be transferred by assignment and 
ihe assignee tIuTeby will get such title as the 
assignor had in the note and in addition, the 
right to have the endorsement of the assignor, 
and this includes the right to sue on the assign- 
ment in his own name and recover the amount 
due und<T the noie tr(»in the parlies liable. A 
promissory note Is also a n<‘goiiable instrument 
and under the N<-gf)iial>le Instruments Act. it 
is transferable merely by endorsern<'nt and deli- 
very. .\s sue h. it is clothed with certain incidents 
inlended to fae ilifatr the business of merchants. 
'I'he Xegejtiable I nstrurnen I s Acl has not afTecied 
the transferability of a picinissory note bv as- 
signment as a chose in action, apart froni 
eildorseiiienl. Gl C: -1^25 = 38 C.W.N. 483“ 
1934 C-. 349. Se<' also I935 0 .^V.N. 295=1933 

0. 264. A payee named in a promissory note is 

iIk* only person who can institute a suit upon 
it. arul it is n«il ojjeii to a deicndaiit in lh.at 
suit to ple.'id that tli<‘ payee is a mere benaini- 
dar. 1939 P.\V..N. 178 '939 347 - 

al^o 19 J’at. 404 ic)40 Pal. 377 - A person 

wbo is not tin- holder 01 endorsee of a promis- 
sory lune but who only claims to be the sur- 
viving coparcener of the holder of the note is 

not entitled to sue on it. It would, however, 
be dilfercnt if the suit is based on the debt itself. 

1. L.R. (1939) 403^ '939 Sind 1.44. 

Sec. 9 . — Whether a promissory note payable 
on demand does not become payable until a 


demand is actually made. 1923 L. 631. See 
also 47 G. 8G1. But j'ctf 2 P.L.J. 451=40 I.G, 
350. When a negotiable instrument of any 
sort is handed over by a debtor to his creditor 
in discharge of a pre-existing debt the creditor 
becomes a holder in due course. 19 I.G. 786 = 
I 5 Bom.L.R. 353. 

“Holder in due course.'* — Where in 
a partition a promissory note is simply 
allotted to a person, but which note never 
comes into his possession, and the note is pay- 
able to a third person and not to bearer, the 
former person cannot be a holder in due course; 
that being so, he cannot make his assignees by 
a release deed holders in due course. 22 I.C. 
345=1930 M. 197. The right of the real 
owner is not affected by the Act, if his name 
be disclosed to the maker of the instrument and 
if the maker docs not make any payment to the 
holder and get a discharge* from him. 1930 
S. 4. No one can sue on a negotiable instru- 
ment as holder, unless he is named therein as 
the payee, or unless he becomes entitled to it 
as endorsee or bearer. 122 I.C. 345=1930 
197. Unless a person proves that he Is a holder 
in due course within the meaning of S. 9,^ he 
cannot have any higher or superior rights against 
the drawer than the intermediate holders them- 
selves would have, and the fact that the person 
knows of the defect of title of the intermediate 
holders is enough to disentitle that person to the 
benefits of a holder in due course. 123 I.C. 596 
= 1930 M. 141. See also 1938 Mad. 599 “ 
(1938) I M.L..I. 757 - Where the defendant m 
a suit on a promissory' note admits that some- 
thing is still due on ll»c pronote the plaintiff 
is entitled to recover the same whether he sues as 
“holder in due course" or on the footing that he 
is a holder. 1940 Rang. 170. Holder In due course 

Indorsee from payee of pro-note prohibited 

from collecting by Court’s order, effect of. 46 
415 = 44 M.L.J. 206. As to who is holder 
in due course, see also 14 I.C. 813; 1923 L. 638. 
A promissory note payable on demand cannot 
be regarded as hav’ing matured on the date on 
which it comes into existence. The date of 
maturity would depend on llie circumstances of 
each case. The test is to ascertain if a demand 
has been made and refused. 48 L.W. 480= 1938 
M. 9 ii=(1938) 2 M.L.J. 523. See also 1940 
Rang. 1 70. If the payee of a promissory note 
executed by two persons agrees to hold one of 
them alone liable and relinquishes his claim as 
against the other executant, and assigns the 
natc to another who takes the assignment with 
knowledge of this arrangement, the assignee has 
no better title than his assignor and he can 
therefore enforce the instrument only against 
one of the executants and not against both. 
The assignee is not a holder in due course. 47 
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10. “Payment in due course’* means payment in accordance with the appa- 

“Payment in due course,” instrument in good faith and with- 

out negligfence to any person in possession thereof 
under circumstances which do not afford a reasonable ground for believing that 
he is not entitled to receive payment of the amount therein mentioned. 

11. A promissory note, bill of exchange or cheque drawn or made in 

British India, and made payable in, or drawn upon any 
Inland instrument. person resident in, British India, shall be deemed to be 


an inland instrument. 


12. Any such instrument not so drawn, made or 
Foreign instrument. made payable shall be deemed to be a foreign instru- 

ment. 

13. ^I(l) A ^negotiable instrument’ means a promissory note, bill of ex- 

Negotiable Instrument change or cheque payable either to order or to 

bearer. 


, ^ ^ . LEG. REF. 

Substituted by Act VIII of 19x9, S. 3 
for original sub-section. 

^ NOTES. 

LW. 663=1938 M. 599 =(i 938 ) > M.L.J. 757. 
Holder of a stale cheque, whether holder in due 
course.^ See 1*5 A.L.J. 1091. Where no con- 
sideration exists either for the pro-note or for 
the transfer, the endorsee is not a holder in due 
course. 9 I.C. 79^8 M.L.T. 463; 1940 Rang. 

* 7 °* A person cannot sue upon a promissory 
which has not been endorsed to him. 32 
I.C. 821=3 L.W. 171. A person holding a bill 
^®8®5^tion with a lien on the bill is a holder 
w the bill for consideration. 49 B. 273 = 87 I. 
C. 982. Cheque — Indorsee — Suit by — Presump- 
ti^ of consideration — Holder in due course. 80 
I.C. 572=1924 P. 521. See also 1940 Rang. 170. 
Fromissoiy note — Minor payee — Endorsement 
gusrdian not purporting to be by guardian 
on minor’s behalf — Right of endorsee to sue. 
*9 580 = 80 I.C. 567. Payments entered 

o^ckof pre-note, effect of. 4 L.W. 34=35 
591. As to the effect of forged endorsements, 
30 Bom.L.R. 1210=1928 B. 407; 30 Bom. 
^ o* 3 ® Bom.I^.R. 1225. 

9 and 13 . — Improvement Trust — 
^^entures as negotiable instruments — Forged 
endorsement- — Effect — Subsequent endorsee ob- 
taining substituted debentures — Holder in due 
course — Owner’s suit to recover .substituted 
debentures — Maintainability. See 52 B. 792 = 
ti4 I.C. 389. On appeal, see also 61 M.L.J. 
857 (P.C.); 52 B. 810= 1 12 I.C. 824; 52 B. 807 
— 114 I.C. 389. Where it is not shown that 
payment was ever applied for, a promissory note 
•s not to be treated as overdue merely because 
xt IS payable on demand and bears date some 
time back. If a negotiable instrument remains 
current, even though it has been paid, there 
IS nothing to prevent a person to whom it has 
been indorsed for value, without knowledge that 
It has^ been paid, from suing. In the case of a 
promissory note which is payable on demand it 
does not become payable until demand is 
made. ^Vhere the maker of a promissory note 
payable on demand pays the amount of the note 
lo the payee before the latter makes any demand, 
Jind leaves the instrument in the liands of the 
payee without insisting on its return or without 


obtaining from the payee a guarantee he acts at 
his own risk. If the payee subsequently indorses 
the instrument over to a third person who pays 
value and has no knowledge of the payment 
by the maker, the indorsee, as a holder in due 
course, is entitled to a decree for the amount 
in a suit against ihe maker. T.L.R. (1940) 
Mad. 382 = 51 L.W. 69=1940 Mad. 631. 

Secs. 9 , so and 59 . — Scope — Promissory note 
payable on demand — Date of maturity — Test to 
decide — Notice of demand by holder giving time 
for payment— Transfer to another before expiry 
of time — Transferee is holder in due course. 
48 L.W. 480= 1938 M. 9ii=(ig30) q M.L.J. 
523. The endorsee of an overdue bill or pro- 
missoi^ note does not take it subject to claims 
arising out of collateral matters such as a set-off, 
and the endorsement of an overdue bill in order 
to defeat a prospective claim on a set-off would 
not amount to a fraud. The only circumstance 
in which the transferee of an overdue bill would 
be fixed with liability to allow a set-off in res- 
pect of a claim due from the transferor is the 
circumstance which would justify an inference 
of an agreement to set off by both parties of 
which the transferee has notice. 54 L.W. 716 = 
1941 M.W.N. 775. See also 1942 M. 302. 

Secs. 9 and 118 (g). — \V'h>'re an endorsee 
of a promissory note payable on demand is 
not aware that the note has been discharged or 
that any demand was made for payment of the 
debt due thereunder, he must be deemed to be 
a “holder in due coui'se”, even if, as a matter of 
fact, the end:>rsement in his favour was made 
after such discharge or demand. He must be 
presumed to have had no knowledsre of the 
discharge or demand, where there is no evidence 
as to his having had such knowledge. 44 L.W. 
458 1938 M- 879—71 M.L.J. 473. See also 

ig}.o Rang. 170. 

Secs.^ 11 and 13 — .\ bill drawn upon a 
residentin British India is an inland bill as 
defined in S. 13 of the .Act, wherever it may 
have been drawn, in or out of British India. 57 
C. 730=1930 G. 692. 

Sec. 13 . — The Act does not purport to deal 

th all kinds of negotiable instruments. 
V henev’er a question arises as to whether or not 
a document in an oriental language is a negoti- 
able instrument, the point will have to be 
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Explanation (i). — A promissory note, bill of exchange or cheque is pay- 
able to order which is expressed to be so payable or which is expressed to be 
payable to a particular person, and does not contain words prohibiting transfer 
or indicating an intention that it shall not be transferable. 

Explanation (n), — A promissory note, bill of exchange or cheque is pay- 
able to bearer which is expressed to be so payable or on which the only or last 
indorsement is an indorsement in blank. 

Explanation (in '). — Where a promissory note, bill of exchange or cheque, 
either originally or by indorsement, is expressed to be payable to the order of a 
specified person, and not to him or his order, it is nevertheless payable to him 
or his order at his option.] 

’[(2) A negotiable instrument may be made payable to two or more 
payees jointly, or it may be made payable in the alternative to one of two, or 
one or some of several payees.]* 


LEG. REF. 

2 Inserted by Act V of 1914. S. 2. 

NOTES. 

decided, not by looking to its deRnition in the 
Act, but independently of its provisions. The 
Courts will find out how such an instrument 
has been treated in the past, and if it appears 
that, according to usage or custom, such instru- 
ments have been treated as negotiable instru- 
ments. then they will be treated as such. 1936 
A.W.R. 369=1936 A.L.J. 346=1936 A. 396. 
The amendment of the Negotiable Instruments 
Act contained in Expl. (i) to S, 13 (ilofthc 
Act c.annot be read into the <!efinliion of the 
bf)nd as contained in S. 2 ^5) (b). Stamp .Xct, 
so as to make an instrument, which on the face 
ofir is not payable to order, one payable to 
order by virtue of tiic said explanation and thus 
to take it out of the said definition. 168 I.C. 

1937 N. 61 . 

N1-.0011AIU E I NSTRirMivNT. — Negotiable instru- 
ment — Test of — Tr.'insferablc bv d<*ll\ery — Right 
of holder to sue pT>i-temf)nre . 46 O. 

C. <136 ; 19^3 L. 38B. 

Government Promissoy Notes. — W nether 
riegoti.ablc instrurneitt. ■S’cc 8 I.O. 796=12 O. 
L. J. 470. //fffi'ii — Incidents of. 5 ” 1 - 

C. 982 I L. 42f). St'e nho 43 M.r....T- 4 ®®* 

Wha t are NEfioriAUi v. iNsraoMF-NTS. — -An 
insirunirnt. in order to be negotiable must ful- 
fil the following ronditions: — (i) it rnust be in 
a form < apaplc ol l^eing sued on by the holder 
th<T<-f>f firo-iemUitre in his r>wn name; (2) 1 

must bv tin- custom of trade be ^ transferable 
like cash bv delivery. A ‘pahunch is a wn ing 


ccrlaiu 


merely chronicling the fact tb.at a 
amount is received bv tin. person signing t 
from another person. It is an <,rdmary receipt 
N. iiln r expressly nor impliedly docs it create 

m<.n;io;^d VheU;;: 

I ill of* Exchange as defined by ibe Negotiable 
Instruments Act. nor a hundi, nor any such 
document entitling or purporting to entitle any 
i.erson to payment by any other person of any 

J.ated sum of money and is consequently not 
negotiable. 3 '^ S.L.R. 6.10 193Q Smd 24. 

A oromissory note payable to a specified person 
nr order is a negoliable instrument and the 
transfer must be by an endorsement and 


deliver^'. A verbal assignment of such a note 
is not recognized by law. 55 I.C. 718= 10 

L. B.R. 96. But in Punjab, where the T. P. 
Act is not in force, an oral assignment of the 
note is valid. 134 I.C. 121 (L.). Shah jfog 
HuiiJis are negotiable instruments payable 
alternatively to one of several payees. 43 

M. L. 1.480=16 L.W. 608. See also 58 I.C. 

982 = I I.. 429. A cheque from which the 
word ‘bearer’ is struck out without substitu- 
tion of the word 'order’ is not negotiable. 49 
I.C. 388 = 21 Bom.L.R. I. Share certificate 
blank transfer deeds enclosed arc not negotia- 
ble instrument. 46 C. 33 * “ 4 ® 1 -G. 9^6. 

Where a hundi drawn in favour of payee or 
bearer is endorsed by the payee to a named 
person, it ceases to be a bearer hundi and it 
can be paid only to the endorsee named. 27 
Bom.L.R. 34 = 80 I.C. iiO. 

Dkanijooe l-IuNOiES payable to bearer are 
negotiable instruments. 1928 A. 549 - T, Y 
come under S. 13 — Holder, therefore, is entitled 

to benefit of S. 22. 9 P. 7 t 7~*27 I-C. 575 

1930 P. 239. , , 

Endorsement. — .A promissory note payable 
to a particular person, is. in the absence of 
words prohibiting transfer or indicating an 
intention that it shall not be ti.insfcrablc, a 
negotiable instrument. Where such an instru- 
ment is not signed on the back cither by the 
maker or by the holder, there is no endorse- 
ment. 76 I.C. 282 ”I 9^5 9 * the 

effect of forged endorsement, fee 30 Bom.L.R. 1210 
= 1928 B. 407; 30 Bom.L.R. 1222; 30 Bom.L. 
R. 1225; 36 Bom.L.R. 929=1934 B. 440. See 

also 1925 B. 173. . 

Sec. 13 ( 1 ). — A bill payable to a particular 
person and not to bearer or order is nonethe- 
less a negoliable instrument by virtue of Expl. 

I to S. 13. 9 P. 7 i 7 -“» 93 « F- 239- 

Secs. 13 ( 1 ). Expl. and 43 : Promi-ssory 
— Rioiir of suit on — Ali.otmf.nt of note 
IN RAKiinoN — R ight of Ai i-orrEE to sue on.— 
The payee of a promissory note is the only 
person who can sue on it; a person claiming 
lo be owner thereof cannot sue on i^t m inc 
absence of an indorsement in his favour by 

ihc holder. A person to whose 
inissory note in another’s name is allotted on 
a partition cannot sue on it m the absence o 
an endorsement in his favour by the person m 
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14. When a promissory note, bill of exchange or cheque is transferred to 

Negotiation, person, so as to constitute that person the holder 

thereof, the instrument is said to be negotiated. 

15. When the maker or holder of a negotiable instrument signs the same. 

Indorsement. Otherwise than as such maker, for the purpose of 

negotiation, on the back or face thereof or on a slip 
of paper annexed thereto, or so signs for the same purpose a stamped paper 
intended to be completed as a negotiable instrument, he is said to indorse the 
same, and is called the “indorser.^* 

16. ^[(1)] If the indorsor signs his name only, the indorsement is said to be 

*‘in blank”, and if he adds a direction to pay the 
blank” amount mentioned in the instrument to, or to the 
“Indorsee.” order of, a specified person, the indorsement is said to 

be ”in full”, and the person so specified is called the 
“indorsee” of the instrument. 

*[(2) The provisions of this Act relating to a payee shall apply with the 
necessary modifications to an indorsee.] 


LEG. REF. 

* Inserted by Act V of 1914, S. 3. 

NOTES. 

whose name it is executed. The partition 
does not operate as an assignment by operation 
oflaw. 36 Bom.L.R. 807=1934 B. 356. 

Sec. 14 . — A document is negotiable, if, by 
the custom of the money market, it is trans- 
ferable like cash and the bona Jidti transferee 
obtains a good title although his transferor 
might have stolen it. A delivery order may or 
may not be negotiable: the que.stion depends 
upon the conditions attached to it and the 
usage of trade under whicli it issued. 40 I.C. 
86. See also 38 C. 127, 

Sec. 15 . — For an exception to S. 15 in the 
case of Government securities, see the Indian 
Securities Act, 1886 (XIII of 1886), S. 6. 
Where an endorser gets aiiothcr person to 
write his name for him, it is validly ‘signed’ 
within the meaning of this section. iGi I.C. 
528= 1936 R. 27 (40 M. 1171, Rel. on.) A 
negotiable instrument may be transferred other- 
wise than by endorsement alone. It may be other- 
wise assigned, and the assignee may sue in his 
own name, the only difference being that the 
^signee will have only the right. title and 
interest of the assignor while the indorsee will 
have all the rights of a holder in due course. 
5 t I.C. 250. A promi.ssory note can be trans- 
ferred like any other chose in action. It can 
be effected by a deed without endorsement. 
*38 I.C. 262 = 35 I...W. 755. A mere written 

acknowledgment of the receipt of money due 
under a pronote signed by the payee, dors not 
by itself amount to an indorsement with.in S. 

Nor does it amount to a transfer of an 
actionable claim under S. 130 of the X. P. 
Act in the absence of words of transfer. 59 
I.C. 943 — 39 M.L.J. 273. WItether a suit can 
be filed on an endorsement made by a stran- 
ger on the back of a note, who dt^cs not 
satisfy the definition of an indor-ser, sec 43 I.C. 

186. 

Promissory note in i-a\'our or person as 
aoent — Enoorsement hy princip.m.. — W'here 
upon a true construction of a promissory note 
itscll, it is plain that the payee’s name is 


mentioned therein as a payee in his capacity 
as agent of his firm and not in his personal 
capacity, the proprietor of that firm is really 
the true payee and can therefore endorse the 
promissory note under the provisions of S. 15 
of the Act. 1934 R. 289. See also 68 C.L.J. 
405=1939 Cal. 256 (pronote in favour of 
managing agents of a bank). 

Sec. 16 , — If an endorsement contains a direc- 
tion to pay, though it may not contain actual 
words of direction, it contains a direction to 
pay within the meaning of the section. 19 I.C. 
410 = 24 M.L.J. 296. The words on the 
back of a promissory note which were relied 
on as an indorsement were “Received the 
amount from T. K. A. (Sd.) K.A., Proprietor. 
A.N. Brothers”. Held, that these words did 
not constitute an indorsement within the mean- 
ing of S. t6 of the Negotiable Instruments Act 
as there was no direction to pay the amount 
of the note to a specified person and as the 
alleged indorsement did not consist only of the 
signature of the indorsee’s name. Nor did the 
words constitute an assignment, because there 
were no words of assignment nor did they 
convey an expression of intention to transfer 
43 L.W. 371 - 1936 M. 417 = 70 M.L.J. 467. As 
to endorsement, before pronotc becomes due 
33 M. 34-3 I-C. 428= 19 M.L.J. 509. An 
endorsement while it transfers the property in 
the note to the endorsee as the new holder 
docs not operate as an assignment to the endor- 
see ot the debt due by the maker to the origi- 
nal payee. 1934 M. 350 = 67 M.L.J. 393. 
Where a person in whose favour a promissoAr 

note IS executed makes an endorsement to the 

effect that he has sold the promissory note for 
a certain amount to the person named bv 
him and that he has no further interest 
left in It, the endorsement is a perfectly 
good one, although it does not bear the words 
that the person named will be entitled to 

1*^^ Vy bringing a suit against 

the maker S. 16 of the Act docs not lay down 
any specific Ibrm or words whicfi are neces- 
sary for an endorsement. 1935 O \V' N 

1935 o. 264 . ' ' 

0^7^^’ ( 2 ). — 50 B. ir8 .1926 B. 262 = 

28 Bom.L.R. 226 -02 — 
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17. Where an instrument may be construed either as a promissory note or 

Anibigruous instruments. exchange the holder may at his election treat 

It as either, and the instrument shall be thencefor- 
ward treated accordingly. 


Where amount is stated 
differently in figures and 
words . 


18. If the amount undertaken or ordered to be 
paid is stated differently in figures and in words, the 
amount stated in words shall be the amount under- 
taken or ordered to be paid. 


Instruments pav'ahlc on 
demand . 


19. A promissory note or bill of exchange, in 
which no time for payment is specified, and a cheque, 
are payable on demand. 


20. Where one person signs and delivers to another a paper stamped in 

accordance with the law relating to negotiable instru- 
stamped mstru- i^ents then in force in British India, and either wholly 

blank or having written thereon an incomplete nego- 
tiable instrument, he thereby gives prima facie authority to the holder thereof 
to make or complete, as the case may be, upon it a negotiable instrument, for 
any amount specified therein and not exceeding the amount covered b 3 '^ the 
stamp. The person so signing shall be liable upon such instrument, in the 
capacity in which he signed the same, to any holder in due course for such 
amount : provided that no person other than a holder in due course shall recover 
from the person delivering the instrument an^'thing in excess of the amount 
intended by him to be paid thereunder. 


NOTES. 

Sec. 17 . — A hundi is sometimes a pronote 
and sometimes a bill of excliangc. 58 I.C. 513. 
The right of election given by S. 1 7 of the 
Negotiable Instruments Act to the holder of 
an instrument to treat it as a promissory note 
or as a bill of exchange is a privilege which 
he must ha\e the lull advantage of and that 
benefit should not be taken away by anything 
contained in the Stamp Act. S. 17 should in 
effect be read as a proviso to S. 0 of the 
Stamp Act. 193a M. 763- ^3 M.L.J. 54 ^- 
Transferor pronotc for eollcc lion — Burden of 
proof. .Sec 39 L.W. 486*® 1934 M. ^92. 

Sec. 19 . — A bill of exchange is payable 
on demand though ih<- demand cannot be 
made on the day when the bill is drawn. 45 
I.C. 22=8 L.W. 501. A note wJiich does not 
fix any dale for payment is payable on demand. 


{/Oif/.} 

Sec- 20.— S* 20 gives general authority to a 
person to whom a stamped and signed paper 
is delivered to convert it into a negotiable in- 
strument payable to any specified person; it is 
oiicn to a person who receives a blank in- 
choai. iiistiunienl to complete it m favour ol 
any person besides himself. A hand note «s a 
negotiable insirumcnl, but '.f**^** l«tJ‘id ^ 

fact that it was never 

alter the position. i 941 1 -N. 5G3 — 1 94 > P- 

r.o4 193G Nag. 260. S. 20 docs not 

apSly to cheques as a cheque docs not require 
an? stamp. Where therefore a blank cheque 
drawn by person is dishonoured by the Bank, 
the “iK.lder in due course” of such cheque can- 
not hold the tlrawer thereof liable for the 
amount stated therein on the dishonour of such 


a cheque, inasmuch as the cheque is not an in* 
choate stamped instrument. 40 P.L.R. 77 = 
1937 Lah. 816. The document, whose stamp 
has not been crossed by the signature, might 
still come under S. 20 if the stamp had been 
cancelled in accordance with S. 12 of the Stamp 
Act. 34 I.C. 315=38 A. 430. The delivery 
of a hundi paper signed, but left blank, cannot 
be taken to give prima facie authority to make 
thereon a negotiable instrument outside the 
maximum value covered by the stamp by attach- 
ing thereto other stamps. 54 I.C. 3. So long 
as the amount of a pronotc can be found out 
' from the instrument itself \viihout extraneous 
aid, the omission to state it in the body of the 
pronote docs not vitiate its character as such. 
*923 R- 97 * Though a payee can fill in a 
blank in an inchoate instrument and sue on 
it himself or endorse it to some one else, no 
decree can be passed on such a blank instru- 
ment if it docs not contain the name of the 
payee. Such an instrument is not negotiable. 
17 I.C. 915. See also 13 Pat. L.T. 506= 1932 P. 
324; 19 Pat. 404=21 P. L.T. 845= 1940 Pat. 377 
cited under Sec. .j. supra. 

Sees. 20 and 118 . — If the plaintiff sues on 
a promissory note, and the defendant admits, 
<ir lias had proved against him conclusively his 
signature and/or his thumb impression on the 
promissory note, but the defendant asserts that 
he did not sign the promissory note in the con- 
dition in which it is filed, the burden of proof 
lies on the defendant to show that the pro- 
missory note was not in its existing form at the 
time that he executed it. 1939 Rang.L.R. 397 
= 1939 Rang. 334 (F.B.). 
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21. In a promissory note or bill of exchange the expressions “at sight” 

“At sight.” “On present- The expres- 

ment,” “After sight.” after sight means, in a promissory note, after 

presentment for sight, and, in a bill of exchange, after 
acceptance, or noting for non-acceptance or protest for non-acceptance. 

“Maturity “ maturity of a promissory note or bill of 

exchange is the date at which it falls due. 

Every promissory note or bill of exchange which is not expressed to be 

sight or on presentment is at 
maturity on the third day after the day on which it is 


Days of grace. 

expressed to be payable. 

23. In calculating the date at which a promissory note or bill of exchange, 

Calculating maturity of number of months after date 

bill or note payable so many after Sight, or after a certain event, is at maturity, 

months after date or sight. period stated shall be held to terminate on the day 

, . , month which corresponds with the day on 

which the instrument is dated, or presented for acceptance or sight, or noted 
tor non-acceptance, or protested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange made payable a stated number of 
months after sight and has been accepted for honour, with the day on which it 
was so accepted. If the month in which the period would terminate has no 

corresponding day, the period shall be held to terminate on the last day of such 
month. 

Illusirations. 

C. A negotiable instrument, dated 29 th January, 1878 , is made payable at one month 

atter date. the instrument is at maturity on the third day after the 28 th February, 1878 . 

r* A negotiable instrument, dated 30 th August. 1878 , is made payable three months 

alter date. The instrument is at maturity on the 3 rd December, 1878 . 

(c) A promissory note or bill of exchange, dated 31 st August, 1878 , is made payable 
three months after date. The instrument is at maturity on the 3 rd December 1878 . 

24. In calculating the date at which a promissory note or bill of exchange 

^ ,, made payable a certain number of days after date or 

bin ornote"|aySMe“^o maSy or after a certain event is at maturity, the 

days after date or sight. Clay ot the date, or of presentment for acceptance or 

sight, or of protest for non-acceptance, or on which 
the event happens, shall be excluded. 

25. \Vhen the day on which a promissory note 
When day of maturity is bill of exchange is at maturity is a public holiday 

a holiday. ' the instrument shall be deemed to be due on the next 

preceding business day. 

— The expression “public holiday” includes Sundavs KTew 
Year s Day, Christmas Day: if either of such days falls on a Sunday, the next 


LEG. REF. 

^^The poweni of a Local Government under 
this explanation have been delegated to the 
Commissioner in Sind by the Government of 
Bombay under S* 25 of Act V' of i 860 , 
Bombay Gazette ^ 1903 > Pt- I, P- 449 - 


see 


„ NOTES, 

Sec. 22 . — The term ‘^maturity” used in this 
section can have no application to a promis- 
sory note payable on demand. 1930 M.W.N. 
*232. Time of presenting hundi for payment. 
39 A. 86-^37 I,G. 656. Hundi — Contract dis* 
pensing with days of grace — Whether perrnissi- 
ble. 23 I.C. 437=26 M.L.J. 494- The provision 
in S. 22 giving three days of grace affects only 


instruments whi^ are not written in an orien- 
tal language. The instruments written in 
oriental languages will be governed by any 

Wlfilf be proved in the case 
Where It is admitted m the plaint that the 

hund. in question fell due on a certain datl 
in accordance with the local usage or custom 
the operation of S. aa is excluded, and there- 
three days of grace which are allowed 
in the case of instruments not expressed in an 
oriental language cannot be added in such 
case for computing limitation for a suit on that 
"^Kotiable instrument. i86 I.C. 693^19^0 

Sec. 23 .~~Se€ 49 I.C. 191. 



The Civil Court Manual (Imperial Acts). [S. 26 

following Monday: Good Friday; and any other day declared by the ^[Central 
Government] by notification in the Official Gazette, to be a public holiday. 

CHAPTER III. 

Parties to Notes, Bills and Cheques. 

26. Every person capable of contracting, according to the law to which he 

is subject, may bind himself and be bound by the 
Capacity lo make, etc., making, drawing, acceptance, indorsement, delivery 
I)romissory notes, etc. and negotiation of a promissory note, bill of exchange 

or cheque. 

A minor may draw, indorse, deliver and nego- 
Minor. tiate such instrument so as to bind all parties except 

himself. 

Nothing herein contained shall be deemed to empower a corporation to 
make, indorse or accept such instruments except in cases in which, under the 
law for the time being in force, they are so empowered. 

27. Every person capable of binding himself or of being bound, as men- 

^ tioned in section 26, may so bind himself or be bound 

^ ’ by a duly authorized agent acting in his name. 

A general authority to transact business and to receive and discharge 
debts does not confer upon an agent the power of accepting or indorsing bills 
of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import an 
authoritv" lo indorse. 


LEG. REF. 

3 Substituted by A.O., 1937, for “Local 

Government”. 

^ NOTES. 

• Secs. 26 and 27 . — Hundi signed by manag- 
ing proprietor of firm —Personal liability. See 
30 lioin.I^.R. 1300. Protioic executed by two 
out of three partners — Executants merely sign- 
ing their name': — Liability of the firm other- 
wise disclosc-d in the note — Partners not joining 
in the <:x<-rution arc also liable. >928 M. 

* 57.^, A negotiable instrurncrit 

drawn by a manager of a Hindu joint family is 
binding on other members provided it was made 
for family purposes. 4.1. A. :i93=* A. 

Promissory note executed by karta of a 
liindu family and signed by him alone — Liability 
of other taniily member s on the note and on the 
^iriginal debt. 00 I.C. 1025 = 4* 535 * 

^V■hen the matiager of a joint Hindu family 
incurs n debt and gives a promissory 
tbcrclor, the tredilor may sue him uprm the 
iif)te arul imikc him persotially liable, but he 
tanriot tnrik«- the other members of the lamny 
liable by suing on the note. 32 Bom.L.K. 
1037 i<i30 B. 424. See also 115 I.C. 400. A 

miW can draw a bill or issue a cheque on 
«h. banker. .A fm»or is not incompetent to be 
a payee. 40 M. 300^31 575. (L.B.), 

41 M. 015-35 M.L.J. 90. A person is not pre- 
. hided under .S. 120 of the .Act Irom denying 

tli< validiiy ol the. note on the ground that he 
was a minor on the date of the note, as the 
si>e« iiic provision in S. 120 is subject to the 

ticiic'ial rule cnsi<’K'ci in J>. ^ 33 * 

Secs. 26 , 27 and 28 : Aciion on promis- 
sory NO J O — Liadh.itv op undisclosed princi- 


pals. — In an action on a promissoi'y note 
against a person whose name properly appears 
as party to the instrument, it is not open 
either by way of claim or defence to show 
that the signatory was in reality acting for an 
undisclosed principal. The sections of the 
Contract Act relating to the liability of an 
undisclosed principal do not ov'crride Ss. 26 
to 2O of the Negotiable Instruments Act. 32 
L.VV. 551=66 M.L.J. 671.. An objection by an 
endorser of a negotiable in.strument that the 
signature of the endorser does not appear on 
face of the negotiable instrument, as it is 
signed by liis agent without any mention 
being made that he is acting on behalf of 
his principal, cannot be upheld, when on a 
fair interpretation of the document, the 
name of the person liable is disclosed 
and the evidence shows that the agent signed' 
the negotiable instrument under the implied 
directions and with the explicit knowledge of 
his principal. It is only when there is some 
doubt regarding the identity of the drawer 
that the matter can be agitated before the 
Courts. 187 I.C. 650=1939 Lah. 225 - Pro- 
missory note by guardian ol' minor — Note not 
disclosing borrowing on behalf of minor — 
Debt incurred for purposes binding on minor 
— Liability of latter’s estate. See 50 L.W. 374 - 
Sec. 27 . — ^Vherc a partner of a_ firni ex- 
ecutes a promissory note in bis individual 
capacity and not on behalf of the firm, the 
executant alone is liable under the note. 142 
I.C. 837 = 35 Bom. L.R. 68=19338.101. The 
name of a person or firm to be charged upon 
a negotiable instrument must be clearly 
staled on the face or the back of the instru- 
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NOTES. 

ment, so that the responsibility is made plain 
and can be instantly recognised. The mere fact 
that the name is disclosed in *‘some way” is 
not sufficient. Consequently, the mere fact that 
a person executes a promissory note describing 
himself as the proprietor of a firm or writes on 
a newspaper with the name and description of 
a firm printed on it, cannot be held to be suffi- 
cient to hold the firm liable on the promissory 
note. 35 .P*L.R. 590= 1934 I- 8 * 5 - Where the 
intention is to make a firm liable it is not neces- 
sary that the name of the firm should be written 
immediately above the signature of the person 
signing instrument, A hundi purported to come 
from a firm ; on the instrument were words 
purporting to show the drawer as the firm. 
After giving compliments of the firm it proceeded 
“further we have drawn on you one receipt 
for Rs. 1,000.” The signature of the partner of 
the firm who signed the hundi was preceded by 
llie word “dustkhat”. Held, that the prefixing 
of “dustkhat” to the signature denoted that the 
person incurred no personal liability on the 
instrument. It was the firm which was to be 
liable on the instrument and not the partner. 
*930.8.4. The effect of S. 27 is that the 
principal can only be made liable through his 
agent on a negotiable instrument, when the 
agent acts in his principal’s name, that is, when 
he signs as agent and that an undisclosed prin- 
cipal cannot be sued on a negotiable instru- 
ment. 118 I.G. 673=1929 N. 274. See also 144 
I.C. 866=1933 * 3 *- Promissory note signed 

by rnanaging agent of company — Articles of 
Association not permitting agent to sign — 
Company whether liable. See 1930 A.L.J. 
*052. See also 171 I.C. 412=1938 Lah. 41 
(general authority to transact business of a firm 
does not include power to execute promissory note 
on behalf of firm). Suit based on a promissory 
note executed by manager of joint JEdindu family, 
if maintainable against other members of the 
joint family. See 144 I.C. 41 1 =22 N.I-.R. 312 = 
*933 N. i6o; 1933 Lah. 494. See also 1925 
G. 1153 = 41 C.L.J. 535 ; 1928 Lah. 722 ; 46 

G. 663 = 36 M.L.J. 429 (P.C.) ; 45 A. 534. An 
indorsee oi a promissory note executed by 
the^ managing member of a Hindu joint family 
IS limited to his remedy on the note, unless the 
indorsement is so worded as to transfer the debt 
as Well and the stamp law is complied with, 
and, therefore, in the case of an ordinary in- 
dorsement the indorsee cannot sue the non- 
«ecutant coparceners on the ground of their 
liability xmder the Hindu Law. It is a funda- 
jncntal principle of the law relating to negotiable 
instruments that no one whose name does not 
appear on the instrument can be held liable 
thereon. I.L.R. (1938) Mad. 568 = 47 L.W. 

Mad. 377= (1938) i M.L.J. 378 
See also 20 Pat.L.T. 321 = 1939 P.W.N. 
305=1939 Pat. 490. Where the original debt 
'vas borrowed by the defendant for tlie benefit 
?*.thc family and a pronote executed for it and 
^ is renewed by the execution of a fresh pronote 
by the elder brother of the defendant and a 
suit is brought on it against the defendant after 
we death of the executant, S. 27 of the 
Act can have no application and the defendant 
Would be liable on the new pronotc. 194* 

C, C. M.— 469 


O.W.N. 11122=1941 O.A. 827. 

Secs. 27 and 28: Application op. S. 28 

applies both to instruments in English as well 
as in vernacular. 14 M.L.T. 502 = 21 I.C. 650. 
The principle of S. 28 applies also to the case 
of a payee. 40 I.C. 347=5 L- W. 721. S. 28 
docs not apply where the suit is brought not 
on the pronote but on the consideration In 
such a case the suit can be maintained against 
principal as well. 27 N.L.R. 224. • iqq 6 
^W.N 1008=165 I.C. 578 (2)=i937 O. 65 
(Case of execution by servant). When deciding 
whether the maker of a promissory note has 
executed it as the agent or the representative 
of another, the Court cannot look into the 
surrounding circumstances. It cannot look 
beyond what is stated in the instrument. In 
India, where a person executing an instrument 
in an Indian language, after giving his own 
description, adds that he is the agent of another 
It means that he is acting as the other’s agent in 
the matter of the execution of the document, 
and It IS sufficient to exclude his persona 
responsibility. I.L.R. (1941) Mad. 5 * 3 = *941 
Mad. 4 * 7 =(i 940 * M.L.J. 441 (F.D.). 

Illustrative Cases.— “Agent” in Ss. 27 
and 28 means the agent of a person capable of 
contracting within the meaning of S 26- and 
where the agent is not liable the principal is 
fl ®‘5 = 35 M.L.J. 90; 40 M. 1171. 

Liability of partners executing promissory note 
as principals. See 4 R. 55,. I,, a promissory 

"tf* A® name of a person or firm to be charged 
should be clearly stated so that the responsibilitv 
is made plain and the name can be instantly 
recognised. [46 C. 663 (P.C.), Rel. on.] 138 
I.C. 168—15 M.L.J. 5 ; 1933 R. 131, promis- 
sory note ran as follows: “On demand I the 
undersigned promise to pay B or order the sum 

of Rupees. with inicrcst.” The note was 

Signed by the executant and thereafter he was 

attorney of another. 
Held, that the executant was personally liable 
and the words as agent and attorney were 
merely descriptive. 37 C.W.N. 296. So also 
in the case of common mana^jer*' under the 
Bengal Tenancy Act, 40 C.\V,N\ 92==* 164. I C 
72O. Hundi signed by the managing proprietor of 
firm Pers^al liability. See 30 bom.L.R. 1300 
a/jo 70 C.L.J. 307=1940 Gal. 177 fcxccuti 
ant signing himself as director of comoai^l. 

43 G.Vy.N. 399 (undisclosed principal — Su^t 
on original consideration). In order to make a 
person liable as principal on a hundi executed 
by his agent, it is not sufficient that the name^s 
disclosed ill such a way that on any fair inter- 
pretation of the instrument his name is the 
name of the person really liable. 460.662 = 

3 ^ J- 429 (P.G.). See also 92 I C o^ = 

1926 O. 248. In an action on a bill of exchS^ge 
or promissoiT note against a person whofe 
name properly appears aj party to the instiu! 
ment. It IS not open by way of claim or defence 
to show that the signatory wa, in reality actffig 
lor an undisclosed principal. 46 Cal 66-f 
Agent of Natukottai Chetly — Signature vvi?h 
v.lasam of pr.nc.pal-Liability ofalant exHude^ 

1 386 — 8 L. \V. 622; 43 O.W.N 2QQ 
Undisclosed principal). aho 1923 A. 4^^ 

Where the body of a promissory note executed 
by a trustee of a temple binds the executant and 
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28. An agent who signs his name to a promissory note, bill of exchange or 

Liability of agent signing. cheque without indicating thereon that he signs as 

agent, or that he does not intend thereby to incur 
personal responsibility, is liable personally on the instrument, except to those 
who induced him to sign upon the belief that the principal only would be held 
liable. 


NOTES. 

not the temple, the I'acr that the ex-'ct'ant 

is described at the bcgiiminpc ol' the note ar.d 
after the signaturt? as “adaltii<*<lar*' or trii>f»-e, 
would not be a sufheient ground for excluding 
the liability of the maker on the note. It is 
clearly iiiipos.siblc to go outside the note to fiiid 
out vviirthfT the rnakc*! intcnde<l to p!*-dgc his 
creflit or int^^nded to find the temple. L.W. 

238 = <I942> I ^kI.L..T. 53S. Temple manager — 
Prontissory note by — Suit on — Liability of 
temple. Sre (tp.p) 2 M.Tv.J. Where a 

promissory note is exccvjtcd by the mahant of' 
a Vlath, describing himself as mahant but not 
as a shebait or any kind of agent of the deity of 
the Math, and there is nothing oii the face of 
the riOtc to suggest that he is contradicting in 
such a way as to bind the deity, the deity cannot 
be made liable in a suit on the promissory note 
only the executant can he hehl liable. 8 Cut.I..X. 
10. llundi — LfFcct of signing as murt'm. See 75 
I.C. 609. In a suit on promissory note executed 
by a trustee of an cxccutr)r, who <loes not how- 
ever sign as trustee or executor, tlierc can only 
be a personal decree against the executant, or. 
if the executant is dead, against his or her legal 
heirs and there cannot be a decree against the 
trust estate or the testator’s heirs. 33 M.I..J, 631 
=s43 I.Ch 760. See also 41 Mad. 815--35 M.L.J. 

Pron^issory note — executed and signed by 
the guardian — Money spent for purposes bind- 
ing on minor — Minor’s estate, if liable. 39 Mad. 
913 -30 I.C. 574 ; tO'-ib Mad. 390 = 92 I.C. 805 
= 30 .\I.L..I . 12 j. See also r>.| I.Ch Where 

th>' maker of a note describes lumseK as agent 
in the body of the proiiolc, but his promise 
to pay as well as his signature were unquali- 
fied by any reference to his alleged principal 
he could not evade his personal liability. 38 
Mad. 482«2-, M.L.J. 425 : 28 I.C. 93 ; 2 L.W. 
188; 39 .Mad. 913 -30 I.C. 57 >- Pronolc by 
manager Hindu joint family —Suit against other 
members — Maintainability. *933 ■ 1 - 04 ? '933 

P. 2O3; 1933 N. ibo; 1930 P«*- 49 ”; (' 93 ^ 1 ) ' 
M.L.J. 378 ^ *938 Mad. 377 tP l' ); '937 Mad. 
437 (Karnavan of .Vlalaiiar 'larwad); (' 9 . 37 ) * 
M.I^.J. 224. Pronote — Ucsciiption in the body 
and signature of executant as chairinan^ of Co- 


operative 


.Socii'ty — No exclusion ol persona 

Pronotc by 


liability. 34 liom.L.K. 1327. I'ronoic uy 
guaidima de A/c/ci— lest to hn<l whether the 

same was executed in his If 7 

only as guardian- 1927 M.L.J. 

814^ 192b M 390 = 3 ” M-.I'-J ' 23. 

by member ol Joint ''‘7 ,?* 

i\r,n. See 10 R. 237 - '39 480=1932 K- 


IS 


an 


28 - Scoi>K or. — This section 
dec. ^ Cloniract Act as 

regJrds'Vhe liability of agent. 18 Pat.I,.T. 337 — 
P W N. 34 V. Where a person executing 
a-^^Jomissory nVu- alleges that he executed it 
on behalf of a hrtn ol which he is a partner, 


unless the re.sponsibiIiiy of the firm is made 
plain and can instantly be recognised as the 
instrument passes from hand to hand, ordinarily 
the person siyn'ng alone will be liable. '936 N. 
252. Where a promissory note is executed by 
a servant for a loan advanced to his master, 
and the name of the ma.ster docs not appear as 
a party on tlie face of the promissory note, the 
master cannot be held liable under the instru- 
ment. '936 O.W.N. 1008=1937 O. 65. The 
essence of a tripartite arrangement between a 
third person, promisor not an agent of the third 
person and promisee, was to conceal third per- 
son’s in Jcbtcdnc.ss from the promisee and to 
make him believe that the promisor was the 
debtor. TJie promisor lent himself to the 
scheme fully understanding that its object was 
the deception of the promisee. Held, that the 
promisor was not induced by the promisee to 
believe that he would not be held liable upon 
his promissory notes within the meaning of 

S. 28. 34 C.W.N. 145= *929 P C- 297- 

Hindu Minors — Pronote bv mother as 

CUARDtAN No DESCRIPTION AS GUARDIAN IN 

siGNATiJRE. — Plaintiff instituted a suit on a pro* 
missory note executed to him by the mother 
and guardian of two Hindu minors. The note 
which was in renetval of a prior note by her 
(which itself was in renewal of an earlier one 
executed by the father of the minors) described 
the minors in the body of the note ‘‘as repre- 
sented by their mother and guardian , but^hc 
signed the note without any such description 
attached to her name. H-ld, that the intention 
of tlic maker, which could be inferred from the 
surrounding circumstances, the debt being one 
incuiTcd by the father originally, was to exclude 
her own personal liability and to make the 
wards (rninor.s) liable; that the liability of the 
minors under the Hindu Law vvas not affected 
by the mere fact that the promis.sory note evi- 
dencing the debt was by a guardian; and 
consequently the plaintiff was entitled to a 
decree against the minors. 155 I.C. 581=68 

M.L.J. 54 ” (P- 15 -)- 

Promi b >RV note — Executant signing his 

OW.N NA.MF. AND ALSO SIGNING AS GUARDIAN 

Personat- LfAniLiTY. — Tlic material part of the 
promissory note was as follows: “The balance 
is Rs. four hundred. This sum of rupees four 
hundred we have agreed to pay you and so we 
owe you. On demand vve promise to pay you or 
your order this sum with interest thereon at one 
anna per mensem and get this returned. To 
tills effect is the promissory note executed with 
our consent and in the handwriting of T. V- S., 
the guardian.” Then defendant 2 (T.V.S.) 

signed his name alone across the stamp and 
again below the stamp as guardian for minor 
S. Held, that the guardian also made himself 
personally liable. 154 I.C. 5^2=1935 M. x6o. 
See also 1936 M. 417 = 70 M.L.J. 467 (case of 
principal and agent). See also 18 Pat.L.T. 337 » 
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representative of a deceased person who signs his name to a 

promissory note, bill of exchange or cheque is liable 
repre- personally thereon unless he expressly limits his liabi- 
lity to the extent of the assets received by him as such. 

30. The drawer of a bill of exchange or cheque is bound, in case of dis- 

Liability of drawer. honour by the drawee or acceptor thereof, to com- 

. pensate the holder, provided due notice of dishonour 

has been given to, or received by, the drawer as hereinafter provided. 

31. The drawee of a cheque having sufficient funds of the drawer in his 

Liability of drawee of hands properly applicable to the payment of such 
cheque. cheque must pay the cheque when duly required so to 

do, and, in default of such payment, must compensate 
the drawer for any loss or damage caused by such default. 

32. In the absence of a contract to the contrary, the maker of a promissory 

Liability of maker of the acceptor before maturity of a bill of ex- 

note and acceptor of bill. change are bound to pay the amount thereof at 

maturity according to the apparent tenor of the note 
or acceptance respectively, and the acceptor of a bill of exchange at or after 
maturity is bound to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound 
to compensate any party to the note or bill for any loss or damage sustained by 
him and caused by such default. 

33. No person except the drawee of a bill of ex- 

Only drawee can be ac- change, or all or some of several drawees, or a person 
ceptor except in need or for named therein as a drawee in case of need, or an 
.honour. acceptor for honour, can bind himself by an 

acceptance. 


S; 33] T'jhe. 
29. A legal 

Liability of legal 
sentative signing. 


^ ^ NOTES. 

1936 M. 984=71 M.L.J. 738 (case of partner- 
ship). 

Secs. 28 and 29 . — Difference between S». 28 
and 29. See 1926 M. 39o-=50 M.L.J. 125. 

Sec, 29 .- — Executor — Guardian — Pronote by 

M *'*^”*^ liability under it and when excluded 

Note for debt binding on estate or minor’s 
estate if decisive. 85 I.G. 457. As to what 
consututes “express limitation of liability,” see 
146 I. C. 979 = 35 Bom.L.R. 969=1933 Bom. 
444 - See also 47 M.L.J. 765. 

30 . — See 116 I.C. 187=1929 Lah. 577; 

216. {See also note under S. 64 
I* The drawer of the bill of exchange is 

uable as surety till the acceptor pays the 
balance after his set-off. 35 I.C. 628=18 Bom. 
L.R. 689. ^ The drawer of a liundi is not liable 
notice of dishonour is not given. 13 
855. The drawer of a bill of exchange or 
cheque cannot set up a collateral agreement as 
a defence to a claim under S. 30. See 30 I.C. 
35 — 9 S.L.R. 32. Liability of a drawer of a 
of exchange to reimburse holder for value 
ondbhonour by acceptor. 54 I. A. 317=1927 
P.G. 195 = 53 M.L.J. 42 (P.C.). Effect of D-A 
draft (documents against acceptance). 53 M. 
L.J. 42 (P.C.). 

®*cs. 30 , 37 and 38 . — The drawer of hundi is 
not a surety for acceptance because the drawee 
docs not become Uable until he accepts. There- 
unless and until he does that there is no 
debt for which he can be held responsible, 
it follows that there is no principal for whom 


the drawer can stand surety. Therefore when 
there is no acceptance the liability of the drawer 
is as principal debtor under an implied con- 
tract of indemnity. His undertaking is condi- 
tional only and his liability docs not arise 
unless the instrument is dishonoured, either by 
non-acceptance or by non-payment. 182 I.C. 
842= 193O Nag. 262. 

Sec. 31 : Liabilitv of Drawee. — A drawee 
is not liable as such on a hundi till he lias accep- 
ted the same. The burden of proof is therefore 
on the holder to show that drawee had accepted 
the liability to pay the hundis on behalf of his 
firm. 122 I.C. 406=1930 A. 106. 

Sec. 32 . — Government — Liability of maker 
and acceptor — Burden of proof. 36 I.G. 996. 
Pronote executed in the absence and without 
the knowledge of the payee to help a friend 
of the maker to raise money on it and money 
is subsequently advanced on such instrument 
to a third party, it must be deemed to have 
been executed for consideration. 36 I.C. 996 
Bills of exchange — Acceptance before wkr— 
Government proclamation allowing British sub- 
ject to obtain goods in enemy steamer in 
neutral port — Effect of. 41 B. 566 = 37 I G 
258. See also 34 P. L.R. 645. The fact that the 
maker of a pronote is a partner of the payee 
IS no defence to a suit on the note unless the 
instrument is treated as an escrow or a nullity. 

Seller and buyer — Endor.sement 
ot bills through bank — Right as endorsee super- 
seding right as seller. See 1932 A.L.J. 1055. 

S«c. 33 . — Where a person against whom a 
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tS. 34 


34. Where there are several drawees of a bill of exchange who are not 

partners, each of them can accept it for himself, but 
Acceptance by several none of them can accept it for another without 
drawees not partners. authority. 

35. In the absence of a contract to the contrary, whoever indorses and 

T • 1 r+ f ■ A delivers a negotiable instrument before maturity, 

la 1 1 i o m orser. without, in such indorsement expressly excluding or 

making conditional his own liability, is bound thereby to every subsequent 
holder in case of dishonour b^' the drawee, acceptor or maker to compensate 
such holder for any loss or damage caused to him by such dishonour, provided 
due notice of dishonour has been given to, or received by, such indorser as 
hereinafter provided. 

Every indorser after dishonour is liable as upon an instrument payable 
on demand. 


Liability of prior parties 
to liolclcr in due course. 


36. Every prior party to a 
nient is liable thereon to a holder 
the instrument is duly satisfied. 


negotiable instru- 
in due course until 


NOTES. 

bill of exchange is drawn by name, accepts the 
bill for or on behalf of a cor/)nr/i(ion, of wliich 
he 5s a member there is no valid acceptance of 
the bill. 27 Bom.L.R. 283=87 I.C. 485. On 
this section, sre aho 16 I.C. 70^. Endorser is 
liable as a surety for the maker, but he is also, 
in the absence of a contract to the contrary, 
liable as principal to his en<lorsee. 17 I.C. 951. 
The fact of the bill of exchange having been 
dishonoured and of its intimation to the 
endorser must be proved before the endorser is 
made liable. 18 .'X.L.J. 9^1 “39 LO. 675. 

Sec. 35. — The section docs not apply to a 
promissory note payable on demand. i 93 tJ 
M.W.N. 1232. The last paragraph^ of the 
section cannot be taken to mean that the 
indorser is liable even without a notice of dis- 
honour being given to liirn by the indorsee, 
since that wendd be: in conflict with the manda- 
tory provisions of S. 93 - ** "leans that 

after dishonour, the indorser is liable as upon 
an instrument payable on demand, that baj"- 
lity is akin to that of the maker but the liability 
is subject to the condition fixed in the pro. 
vLso embodied in the first part of the section, 
jyjo M.W.N. 1232. The rule is subject 
to any ‘contract to the contrary, by which 
altliougli the- indor.srmeiU is cv /cine 

tricted^hc indorser as Lxoresl 

tl.e indorsee, by agreement 

or to be inferred from the ' 

who ‘is crurus?ed with moneys by another for 

be ne invested on the security of mimoyable 
being invesu others on piomi.ssory 

r'f, Lr,. waV-ou. a..y 

notes tak I notes to the owner 

inonc-ys and also assures him that the 
moneys are safe and that he would go to the 
owner with the executants of the notes and 
lear the loan, he is liable to the indorsee as 
ndotse. under S. 35 H cannot be 
said that the endorsements arc without consider- 
ation within the meaning of S. 43 of the Act. 


Since the endorsements are part and parcel of 
the same transaction, the consideration for the 
same is the money received by him from the 
owner of the money. Further, the fact that 
he has taken the instruments in his own name 
shows his intention to share the liability and 
his undertaking to go with the makers to the 
endorsee and clear the loan makes him a 
guarantor and liable as such. 1939 M.W.N* 
496 = 1939 Mad. 848 = (t939) i M.L.J. 897, 
Where at a partition of family properties a 
promissory note executed by a third party in 
favour of the father was indorsed by him in 
favour of his adult son as part of the assets 
allotted to the latter, /uld, that the lower Court 
was justified in drawing an inference from the 
nature of the transaction that the father intend- 
ed to exclude his personal liability as endorser 
and that the son had no right of recourse 
against the father on default by the maker. 
63 M.L.J. 880. A transjfree by delivery of a 
negotiable instrument is not liable on the instru- 
ment to a .subsequent holder under S.35, nor is he 
entitled, in the event of dishonour, to enforce 
liability on the instrument against a prior 
party to it. 1932 M. 323 = 62 M.L.J. 239. 
Promissory note signed by executor — Promisee 
suing executant as e.xecutor — Personal relief 
claimed at subsequent stage — Sustainability. See 
\ J2 I.C. 740. 

I^osT OR Stolen Hundi. — Genuineness — 
Liability of indorser — English I.aw. 39 B. 513 = 
26 I.C. 096. See also 1940 Bom. 82. Suit by 
endorsee on a hundi against the drawee and 
endorser — Presentment to drawee not proved— 
Endorser’s liability when arises. 21 L-W. 210 
= 06 I.C. 576. Applicability of section to an 
endorser of pronote payable on demand — ■ 
Liability of endorser when begins — Presentation 
for payment — Notice of dishonour — Cause of 
action — Limitation. *925 M. I 3^~47 M.L.J* 
.^75. Payment by maker of a note of a portion 
— Effect — Unreasonable delay in presenting for 
payment will discharge endorser — Notice within 
reasonable time of dishonour is also necessary. 
47 M.L.J. 475. 



S. 40] 
37. 


3749 


The Negotiable Instruments Act (XXVI of 1881). 


The maker of 

Maker, drawer and accep- 
tor principals. 

parties thereto are liable 
as the case may be. 


a promissory note or cheque, the drawer of a bill of 
exchange until acceptance, and the acceptor are, in 
the absence of a contract to the contrary, respectively 
liable thereon as principal debtors, and the other 
thereon as sureties for the maker, drawer or acceptor. 


Prior party a principal in 
respect of each subsequent 
party. 


38. As between the parties so liable as sureties, 
each prior party is, in the absence of a contract to the 
contrary, also liable thereon as a principal debtor in 
respect of each subsequent party. 

lUtisiration. 


A draws a bill payable to his own order on D who accepts. A afterwards indorses 
me bill to C, C D, and D to E . As between E and B, B is the principal debtor, and A, 
C and D are his sureties. As between E and A, A is the principal debtor, and C and D 
arc his sureties* As between £ and C, C is the principal debtor and D is his suret>^. 


39. When the holder of an accepted bill of exchange enters into any 

S ^ Lj contract with the acceptor which, under section 134 

or 135 of the Indian Contract Act, 1872, would dis- 
charge the other parties, the holder may expressly reserve his right to charge the 
other parties, and in such case, they are not discharged. 

40. When the holder of a negotiable instrument, without the consent of 

the indorser, destroys or impairs the indorser’s re- 
Discharge of indorser's niedy against a prior party, the indorser is discharged 
liability. from liability to the holder to the same extent as if 

the instrument had been paid at maturity. 


Illustration. 

♦1 e *’o^der of a bill of exchange made payable to the order of B, which contains 

tiic following indorsements in blank : — • 

First indorsement, ''B'\ 


NOTES. 

Sec. 37. — Promissory note executeo with- 
out CONSIDERATION LIABILITY OP MAKER TO 

ITS PURCHASER. — Under S. 37 the maker of a 
promissory note is liable to its purchaser, who 
is a holder within the meaning of S. 8 of the 
Act. A holder who has paid consideration 
for the note can recover the amount due on 
*5 even if it was originally made without con- 
sideration. 1935 O.W.N. 295=1935 Oudh 
264. 

Accommodation note. — If the holder of an 
accommodation note having no notice of its true 
character at the time of his taking tlie note but 
after notice thereof gives indulgence to the 
payee (the party accommodated), he docs not 
thereby discharge the maker (the accommoda- 
tion party). Mere knowledge on the part of 
the endorsee of the fact that the bill or note is 
one for accommodation whether the knowledge 
IS at the time of the endorsement or after- 
wards, appears to be absolutely irrelevant under 
S. 37 unless there is “a contract to the con- 
trary’*. 57 M. 482 = 66 M.L.J. 180. On this 
section, see also Bom.L.R. 1 237 = i 940 Bom . 
82. 

Secs. 37 and 38 . — The maker of a promis- 
sory note is liable to the holder of it who 
pays consideration for it, even if the instrument 
Was originally made without consideration. 19 
LC. 637=11 A.L.J. 481. The drawer of a 
bill of exchange is entitled to claim set-off 


from the payee for the amount due to the 
acceptor of the bill from the payee. 35 I.G. 
628=18 Bom.L.R, 689. S. 37 regards as 
principal debtors those who execute a pro- 
note when there is no other mutual under- 
standing to the contrary. It is not open to 
one of tlie cxectitants to prove by oral evidence 
that he was a surety. 29 I.G. 760. Where the 
cheque is payable to the bearer, the person to 
whom the payment is made is a holder and 
thus a surety under Ss. 37 and 38. He can 
therefore be made a party with the principal 
person. 1 48 I.G. 851 (l)=i934 Pesh. 10. 

Sec. 39 : Accommodation note — Indul- 
gence granted to MAKER SuRETY NOT DIS- 

CHARGED. — Entering into an agreement with 
the principal debtor granting him time will not 
discharge the surety if the right against the 
surety is reser\’cd. The mere fact that S. 39 
provides in respect of a bill of exchange for 
such reservation does not show that the main 
principle recognised as part of the law of 
contracts does not apply to other Negotiable 
Instruments. S. 39 would appear to be a 
provision inserted e.x abundanti cauttla. In the 
case of a promis.sory note for accommodation, 
the endorsee does not lose his rights against the 
maker-surety by reason of an indulgence to the 
payee (principal debtor) if the rights of the 
endorsee have been expressly reserved as 
against the surety. 57 M. 482 = 66 M.L.J. 180. 
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Second indorsement, "Peter Williams'’. 

Third indorsement, "Wright & Co”. 

Fourth indorsement, ''John Rozario”. 

This bill A puts in suit against John Rozario and strikes out, without John Rozario’s 
consent, the indorsements by Peter Williams and Wright & Co. A is not entitled to recover 
anything from John Rozario. 


41. An acceptor of a bill of exchange already indorsed is not relieved from 
Acceptor bound altl.ouBl. liability by reason that such indorsement is forged, if 


indorsement forged. 


he knew or had reason to believe the indorsement to 
be forged when he accepted the bill. 


42. An acceptor of a bill of exchange drawn in a fictitious name and 

Acceptance of bill <lrawn Payable to the drawer’s order is not, by reason that 
in fictitious name. such name is fictitious, relieved from liability to any 

holder in due course claiming under an indorsement 
by the same hand as the drawer’s signature, and purporting to be made by the 
drawer. 


Negotiable instrument 
made, etc., without consi- 
deration. 


43. A negotiable instrument made, drawn, accepted, indorsed or transfer- 
red without consideration, or for a consideration 
which fails, creates no obligation of payment between 
the parties to the transaction. But if any such party 
has transferred the instrument with or without 
indorsement to a holder for consideration, such holder, and every subsequent 
lioldcr deriving title from him, may recover the amount due on such instrument 
from the transferor for consideration or any prior party thereto. 

Exception /. — No party for whose accommodation a negotiable instru- 
ment has been made, drawn, accepted or indorsed can, if he have paid the 
amount thereof, recover thereon such amount from any person who became a 
party to such instrument for his accommodation. 

Exception II . — No party to the instrument who has induced any other 
party to make, draw, accept, indorse or transfer the same to him for a considera- 
tion which he has failed to pay or perform in full shall recover thereon an amount 
exceeding the value of the consideration (if any) which he has actually paid or 
performed. 


44. When the consideration for which a person signed a promissory note, 

bill of exchange or cheque consisted of money, and 
Partial absence or failure originally absent in part or has subsequently 

of money conMclcration . ^vh\ch a holder standing in 


NOTES. 

See. 43 . — .S. 4*^ must be read subject to 

S. in all ca.ses in which the latter applies. 
Where I Ijc instrument is acquired by the holder 
after maturity, S. 59 applies and the holder 
has, as ai^ainst other parlies, only the rights 
thereon of his transferor. (i 937 l Nag. 

jr,r, I.C. 9^6=1937 Nag. 267. Where a 

prfjiiiiss«»ry note is giv<'n in renewal of a former 
note and where the maker dispenses with the 
tlelivery of the former note or where it is made 
< \o;xr that the parties understand that the claim 
n the (orincr nolo is extinguished, the renewed 
note is not without consideration- 40 C.W.N, 
,00. .SVc «/>o(i 93 <l) • 097= 1939 Mad. 

hiH r'ailure of <*f)iisidcraiion — No obligation 

cre.ntcd. 1923 >27 

Born.L.R. 743 i 3 f-f’ 7')7 = 20 M.L.J. 1.14 : lO 
Boin.L.R. '>2 1 ; 29 M. 336 . A transferee 

under a sale-deed of a promissory note, with- 
ovit any endorsement on the note itself, is not a 
holder thereof within the meaning of S. 0 of 


the Act and as such cannot enforce the rights 
conferred on tlic holder by S. 43 of the Act. I. 
L.R. fi 939 ) All. 4 ^ 9 =^ *939 A.L.J. 206=1939 
All. 279. 

Ss. 43 and 44 : ‘Parties to the transac- 
tion’ — Meaning — Maker amd payee. — 
‘Parties to the transaction* in S. 43, 
denotes persons standing in immediate relation 
to each other within the meaning of S. 44. 
The maker and payee of a cheque must come 
under parties to the transaction and if it is so 
they arc certainly under the Act, in immediate 
relation to each other. When the consideration 
Ibr a cheque fails, according to S. 43, tJicre is 
no obligation of payment between the drawer 
and payee. 194 * A.M.L J. 44. Mire purchase 
nercement — X'endor cancelling conWACl— Liability 
of hirer for stopping payment of cheque. 1933 
L. 470=1441.0.4^4* 

Sec. 44 . — See 36 I.C. 996. Where the origi- 
nal hand note in which only simple interest was 
reserved, was renewed for the amount of the 



The Negotiable Instruments Act (XXVI of 1881). 


S. 46] 


3751 


immediate relation with such signer is entitled to receive^ from him is propor- 
tionally reduced. 

Explanation . — The drawer of a bill of exchange stands in immediate 
relation with the acceptor. The maker of a promissory note, bill of exchange 
or cheque stands in immediate relation with the payee, and the indorser with 
his indorsee. Other signers may by agreement stand in immediate relation with 
a holder. 

Illitsiration. 


A draws a bill on B for Rs. 500 payable to the order of A. B accepts the bill, but 
subsequently dishonours it by non-payment. A sues B on the bill. B proves that it was 
accepted for value as to Rs. 400 , and as an accommodation to the plaintiff as to the residue. 
A can only recover Rs. 400 . 


45. Where a part 

Partial failure of con- 
sideration not consisting of 
money. 

immediate relation with 
tionally reduced. 


of the consideration for which a person signed a pro- 
missory note, bill of exchange or cheque, though not 
consisting of money, is ascertainable in money 
without collateral enquiry, and there has been a failure 
of that part, the sum which a holder standing in 
;5uch signer is entitled to receive from him is propor- 


*[45-A. Where a bill of exchange has been lost before it is overdue, the 
„ , , , . , person who was the holder of it may apply to the 

duph- drawer to give him another bill of the same tenor, 

^ * ■ giving security to the drawer, if required, to indem- 

nify him against all persons whatever in case the bill alleged to have been lost 
shall be found again. 

If the drawer on request as aforesaid refuses to give such duplicate bill, 
he may be compelled to do so.] 

CHAPTER IV. 


Of Nf.gotiation. 


46. 


Delivery, 


The making, acceptance or endorsement of a promissory note, bill of 

exchange or cheque is completed by delivery, actual 
or constructive. 


LEG. REF. 

' Inserted by the Act 11 of 1885, S* 3. 

NOTES- 

principal and interest calculated on the basis of 
compound interest, and the same method was 
adopted in respect of two later renewals, on a 
plea that the consideraiion for each renewal had 
failed to the extent of the difference between 
simple and compound interest. //rW* that the 
plea was unsustainable. The consideration for 
the renewals was the forbearance to sue and in 
return compound interest agreed to be paid. 
174 I.C. 197=1938 Pat- 324. A suit on a pro- 
note having been instituted, the defendant exe- 
cuted a fresh note to the plaintiff Ibr the 
amount due and full costs of the suit, and the 
suit was withdrawn- In a suit on the renewed 
note, it was found, that the defendant had paid 
plaintiff Rs- x 000 which was not given credit to 
in the settlement of the figure arrived at when 
the fresh note was executed, and defendant 
claimed that his liability under the renewed 
note should be proportionately reduced. Meldy 
that the case fell under S. 44 and though the 
payment could not be pleaded in “discharge** 
of the renewed note, the plea of partial failure 
of consideration was well founded and that the 


defendant’s liability under the renewed note 
should be reduced prot ianto. 40 I..W- 706 = 67 
M.L.J. 650. 

Secs. 44 and 45 . — Where a person pleads 
that he has signed a promise to pay a large 
amount by reason of getting two benefits, one a 
small cash pavment and the other the cancella- 
tion of an old promissory note, S. 44 does not 
apply to such case. Nor does S- 45 apply 
because the consideration is not ^‘ascertainable 
in money without collateral enquiry-** i8g I. 
C. 384=1940 Rang. 152- 

See. 45 . — S. 45 is based on the English law 
which is stated by Ohalmcrs in his book on 
Bills of Exchange as follows: — “Partial failure of 
consideration is a defence pro (onto against an 
immediate party when the failure is an ascer- 
tained and liquidated amount but not other- 
wise,” that is, when a collateral enq^iiry becomes 
necessary for the purpose, qq L.W. 265 = 49 

L-.J- 530 . 

Sec. 46 . — It is open to the executant of a 
promissory note to show that there was no pre- 
sently operative contract between the parties ns 
is embodied in the note that it was delivered 
only conditionally or for a special purpose only 
and not for the purpose of transferring absolu- 
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* between parties standing in immediate relation, delivery to be effectual 

must be made by the party making, accepting or indorsing the instrument or by 
a person authorized by him in that behalf. 

t, I 1 between such parties and any holder of the instrument other than a 

noKier in due course, it may be shown that the instrument was delivered condi* 
tionallv or for a special purpose only, and not for the purpose of transferring 
absolutely the property therein- 

A promissory note, bill of exchange or cheque payable to bearer is nego- 
tiable bv the deliverx’^ thereof. 

• ^ 

A promissory note, bill of exchange or cheque pa^'able to order is nego- 
tiabalc by the holder by indorsement and delivery thereof. 


47. Subject to the provisions of section 58, a promissory note, bill of 

Kcjiotiation bv Hclivcrv exchange or cheque payable to bearer is negotiable 

by delivery thereof, 

— A promissory note, bill of exchange or cheque delivered on 
condition that it is not to take effect except in a certain event is not negotiable 

(except in the hands of a holder for value without notice of the condition) unless 
«iich event happens. 


lUttsiraiions. 

^ ^hc bolder of a negotiable instrument payable to bearer, delivers it to B*s agent 

to keep for B. The instrument has been negotiated. 

tke holder of a negotiable instrument payable to bearer, which is in the hands 
of A -f banker, who is at the time the banker of B. directs the banker to transfer the instru- 
ment to B’s credit in the banker’s account with B. The banker does so, and accordingly 
now possesses the instrument as B*s agent. The instrument has been negotiated and B has 
become the holder of it, 

48. Subject to the pio\i«ions of section 58, a promissory note, bill of 


NOTES. 

tely property therein. P.^V.^J. 200^20 

Pat.T..T. ^t4=iq->q Pat. 4q'>. Delivery under 
S. 46 need not be to the person whose name is 
given in the instrument as pavee or to anv aecnt 
authorised by him in that behalf. There must 
no doubt be a delivery bv the maker . or by 
someone authorised in that belialf. So long as 
there is a delivery with the intention of com- 
pleting the transaction to the person who actu- 
ally advanced tlie money under the instrument, 
tliat is sufficient to complete the transaction. 
The maker cannot, in a suit bv an indorsee 
from the payee, question the title of the in- 
dorsee or the payee on the ground that the 
payee was only a benamidar, or on the ground 
(hat there was no d^liver>' to the person whose 
name appears as pavee. *>0 L.W. 357—1939 
Mad. f 2 M.L.J. 501. 

Sec. 46 , para. f 3 ). — Ti»e words “at beltufen 
such parlies and any holder of the instrument other 
than a holder in due course'* mean ‘*as between the 
maker and the payee or the endorser and the 
endorsee <ir the endorsee and any holder other 
ihan a holder in due course or as between any 
one of such parties and any other.” 26 A.L. 
J. fiqG— 1028 A. 280- s^ee also 115 I.O. 771 - 

Secs. 46 and 50 . — Endorsement alone is not 
sufTicieot to transfer the property in a negoti- 
able instrument to the inclorsee bul the indorse- 
ment must be followed by delivery. 6 L.L..T. 
230=79 I.C. /|Gi. Btit if the instrument is 
delivered conditionally or for a specific purpose 
only, and not for the purpose of transferring 
property therein, the property does not pass to 


the endorsee. The endorser mav limit the 
light of the endorsee bv express words. Where 
the endorsement contains no explicit words 
limiting the rights of the endorsee or is a blank 
endorsement, it is open to the endorser to lead 
evidence to show that it was really a conditional 
endorsement for a specific purpose only, namely, 
that of collection. 38 P.L.R. 918=164 I.C. 
833=1936 Pesh- 181 (1924 L. 640 and 5 I. C. 
435 Foil.: 30 M. 441 and 1930 L. 248, Expl.) 
Hundi — Indorsement by holder — Hundi sent 
by post to indorsee — Hundi taken by stranger 
— Payment to forged endorsement — Rights of 
plaintiff. 23 Bom.L.R. 604=87 I.C. 226. See 
also 36 C. 239= ( I.C. 929; 28 Bom.L.R- 226 = 
50 B. 118=1926 B. 262. As to endorsement 
for collection and the efect of death of endorsery 
see 8 I.C. 967. As to transfer otherwise than 
bv endorsement, see 14 I.C. 720=16 C.W.N. 
666. On this section, jee a/jo 15 I.C. 250; 14 
I.C. 720; to M.L.T. 79. 

Sec. 47 . — A transferee by delivery of a nego- 
tiable instrument is not liable on the instrument 
to a subsequent holder under S. 3s of the Act, 
nor is he entitled, in the event of dishonour, to 
enforce liability on the instrument against a 
prior party toil. 35 L.W. 269=1932 M. 323 
= 62 239. 

Sec. 48 . — S. 48 does not restrict the transfer 
of a negotiable instrument to the operation of 
endorsement. 16 P. 74= *937 P- (F.B.). 

^Vhe^e a promissory note is transferred or 
assigned by means of a registered instrument, 
such a transfer is valid and is not prohibited 
by S. 137 of the Transfer of Property Act. 1937 
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Negotiation by 
ment . 


Conversion of indorse- 
ment in blank into indorse- 
ment in full. 


indorse- exchange or cheque ^[payable to order] is negotiable 

by the holder by indorsement and delivery thereof . 

49. The holder of a negotiable instrument indorsed in blank may, -without 

signing his own name, by writing above the indorser’s 
signature a direction to pay to any other person 
as indorsee, convert the indorsement in blank into an 

indorsement in full ; and the holder does not thereby 
incur the responsibility of an indorser. 

50. The indorsement of a negotiable instrument followed by delivery 

Effect of indorsement. 

right of further negotiation ; but the indorsement 
may,^ by express words, restrict or exclude such right, or may merely constitute 
the indorsee an agent to indorse the instrument or to receive its contents for 
the indorser, or for some other specified person. 


lUustratiotis. 


B signs the following indorsements on different negotiable instruments payable to 
bearer : — 

(<t) “Pay the contents to C only.” 

(b) “Pay C for my use.” 

(r) “Pay C or order for the account of B 
(d) “The within must be credited to C.” 

These indorsements exclude the right of further negotiation by C. 
fO “Pay C.” 

(/) “Pay C value in account with the Oriental Bank.” 


LEG. REF. 

*The words ‘‘payable to order** were substi- 
tuted for the words “payable to the order of a 
specified person, or to a specified person, or 
order” by Act VIII of 1919. 

NOTES. 

Pat. 100. Promissory note payable to order — 
Delivery without endorsement — Transfer not 
effected. 18 C.W.N. 4Q4»?2 T.C. 500. See 
also 14 I.C. 720=16 C.W.N. 666. A written 
assignment of a promissory note in the shape of 
a separate document confers on the assignee a 
title to sue on the note. 66 I.C. 50T. There 
can _be an oral assigment of a pro-note in the 
Punjab at least as a chose in action. 1932 L. 

30 (2). 

Secs. 48 and 13 (1) Expl. : Pro-note — 
Right of suit on. — A suit on a pro-note can 
only be maintained by the person named as the 
payee; and none claiming to be the owner there- 
of can sue on it without an endorsement by the 
payee. Therefore, a person to whose share a 
pro-note in another’s name is allotted on parti- 
^on cannot sue on it without an endorsement 
by the original payee, as the partition docs not 
transfer the pro-note to the allottee by opera- 
tion of law. 36 Bom.L.R. 607=1934 B. 

, Sec. 50 . — The endorsee of a pro-note stands 
»n the shoes of the endorser unless his rights 
are specifically restricted. 32 M.L.J. 354 = 3 ^ 
“•U. 339. See also 41 L.W. I 77 =i 935 M. 240. 
Indorsee cannot sue on original consideration. 
66 I.C. 584. See also 41 L.W. 177=1935 M- 
240. S. 50 is not limited to negotiable instru- 
ments payable to order. It applies to any 
*^®gotiable instrument whether it is payable in 
the first Instance to order or to bearer. 27 Bom. 
L.R, 3^-_8g I.C. 1 18. Where one of three 

C.C.M.— 470 


endorsees of a pro-note for collection endorsed 
it in blank and handed it over to the other 
two for collection and the other two later 
indorsed the note also in blank and delivered it 
to the plaintiff, the plaintiff gets a good title to 
the note. 1922 M.W.N; 263=1922 M. 210- 
Where A issues a cheque in favour of B who 
endorses it in favour of C who again, in his 
turn, endorses the said chec|ue in favour of Z> 
by an unrestricted endorsement, a suit brought 
by C against A to recover the amount on the 
cheque being dishonoured is liable to be dismis- 
sed. 122 I.C. 101 = 1930 L. 248. A transferee 
of a hundi for no con.sideration has got the 
rights of the transf'ror and can sue the maker 
but he cannot have rights of a holder in 
due course,^ 35 P.L.R. 884 f2)**i933 L. 1014. 

In a suit by an indorsee of a promissory 
note based upon the promissory note, which 
has been executed by a Hindu coparcener, 
neither the son nor the father of the executant 
can be made liable directly on the instrument 
in which neither of them is mentioned when 
the indorsement is not so worded as to transfer 
the debt itself and when no stamp duty has 
been paid on the indorsement. When what is 
transferred by the indorsement is only the 
propertv in the promissory note and nothing 
else, S. 8 of the Transfer of Property Act can- 
not apply and is of no avail to the Indorsee. 50 

L.W. 336=1939 Mad. 846 = (i939) 2 M.L.J. 
53 ^* 

Ss. 50 and 117 . — Scope — Promissory note 
by manager of Hindu .joint family for money 
borrowed £br family biisine.ss — Kndorsement of 
note without transfer of debt also — Remedy of 
endorsee — Decree aqainst maker alone in suit 
based on note — £xccutability against other 
members of family. See (1941) 2 M.L.J. 816. 
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. (^) “Pay the contents to C, being part of the^ consideration in a certain deed of 

assignment executed by C to the indorser and others.” 

These indorsements do not exclude the right of further negotiation by C, 

51. Every sole maker, drawer, payee or indorsee, or all of several joint 

Who may negotiate. makers, drawers, payees or indorsees, of a negotia- 

ble instrument may, if the negotiability of such 
instrument has not been restricted or excluded as mentioned in section 50, indorse 
and negotiate the same. 

ILjrplanution . — Nothing in this section enables a maker or drawer to in- 
dorse or negotiate an instrument, unless he is in lawful possession or is holder 
thereof ; or enables a payee or indorsee to indorse or negotiate an instrument un- 
less he is holder thereof. 


Ilhistraiion. 


. . A bill is drawn payable to A or order. A indorses it to B, the indorsement not con- 
taining the words "or order” or any equivalent words. B may negotiate the instrument. 


52. The indorser of 

Indorser who excludes his 
own liability or makes it 
conditional . 

may never happen. 


a negotiable instrument may, by express words in the 
indorsement, exclude his own liability thereon, or 
make such liability or the right of the indorsee to 
receive the amount due thereon depend upon the 
happening of a specified event, although such event 


Where an indorser so excludes his liability and afterwards becomes the 
holder of the instrument, all intermediate indorsers are liable to him. 


lUttslrotious. 


(fl) The indorser of a negotiable instrument signs his name adding tlie words — 
"Witliout recourse.” 

Upon this indorsement he incurs no liability. 
ih') A is the payee an<! liohlcr of a negotiable instrument. Excluding personal lia- 
bility bj‘ an indorsement "without recourse,” he transfers tlie instrument to B, and B in- 
d«>rscs it to C. who indorses it to A. A is not only reinstated in his former rights, but has 
the rights of an indorsee against B and C. 


Holder <lcriving title 
from holder in <luc course. 


53. A holder of a negotiable instrument who 
derives title from a holder in due course has the rights 
thereon of that holder in due course. 


54. Subject to the 

Instrument inrlurscd in 
blank . 


provisions hereinafter contained as to crossed cheques, 
a negotiable instrument indorsed in blank is payable 
to the bearer thereof even although originally pay- 
able to order. 


55. If a negotiable instrument, after having been indorsed in blank, is 

indorsed in full, the amount of it cannot be claimed 
Conversion of indorse- from the indorser in full, except by the person to 

ment in blank into indorse- whom it has been indorsed in full, or by one who 

ment in full. derives title through such person. 

56. No writing on a negotiable instrument is valid for the purpose of 

negotiation if such writing purports to transfer only 
Indorsement for part of ^ part of the amount appearing to be due on the 
sum due, instrument, but, where such amount has been partly 

paid, a note to that effect may be indorsed on the instrument, which may then 
be negotiated for the balance. 


NOTES. 

Sec. 56. — .S. 56 dors not prohibit thr tran- 
sfer of the balance due under a promissory 


note. It only prohibits a transfer of a portion, 
only of the sum due upon it. 44 I.C, 264 . 
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Legal representative can- 
not by delivery only nego- 
tiate instrument indorsed by 
deceased. 


57. The legal representative of a deceased 
person cannot negotiate by delivery only a promissory 
note, bill of exchange or cheque payable to order and 
indorsed by the deceased but not delivered. 


58. When a negotiable instrument has been lost or has been obtained from 

any maker, acceptor or holder thereof by means of an 
Instrument obtained by offence or fraud, or for an unlawful consideration, no 

iTwful co^sfd?r\tTon . possessor or indorsee who claims through the person 

who found or so obtained the instrument is entitled 

to receive the amount due thereon from such maker, acceptor or holder, or from 
any party prior to such holder, unless such possessor or indorsee is, or some 
person through whom he claims was, a holder thereof in due course. 

59. The holder of a negotiable instrument, who has acquired it after dis- 

honour, whether by non-acceptance or non-payment. 
Instrument acquired after with notice thereof, or after maturity, has only, as 
dishonour or when overdue. the other parties, the rights thereon of his 

transferor : 


Accommodation 

bill. 


note 


or 


who, in good faith and for consideration 
the holder, after maturity, of a promissory 
bill of exchange made, drawn or accepted 
consideration, for the purpose of enabling 
thereon, rna 3 ’ recover the amount of the note 


Provided that an^^ person 

becomes 
note or 
without 

some party thereto to raise monej' 
or bill from aiw prior part^^ 

Illustration. 

The acceptor of a bill of exchange, wlien he accepted it, deposited vvitli the drawer 
certain goods as a collateral security for the paj'ment of the bill, with power to the drawer 
to sell the goods and apply the proceeds in discharge of the bill if it were not paid at matu- 
rity. The bill not having been paid at maturity, the drawer sol<l the goods and retained the 
proceeds but indorsed the bill to A. A*s title is subject to the same objection as the drawer’s 
title. 


60. A negotiable instrument may be negotiated (except by the maker. 

Instrument negotiable till '^^rawee or acceptor after maturity) until payment or 
payment or satisfaction, satisfaction thereof by the maker, drawee or acceptor 

at or after maturity, but not after such payment or 

satisfaction. 


NOTES. 

Sec. 57 . — Promissory note in favour of 
executor — Suit by legatee without indorsement 
~Not maintainable. 44 M.L.J. 510^=17 E.VV. 
676. Succeeding trustee can sue on pro-note 
to predecessor without assignment or endorse- 
oicnt. 41 M. 353=33 627, 

Sec. 58 . — S. 58 which protects a holder in 
ouc course where a negotiable instrument has 
been obtained by means of an offence does 
not apply to a case of forgery. 25 Bom.L.R. 

I-C. 226. Se^ also 39 B. 513—26 I.C. 
896. Antedating endorsement by holder does 
not amount to obtaining a pro-note by means 
M an offence or fraud within the meaning of 
section. See 98 I.C. 308=1926 M. i*54- 
A person forging a name in a hundi and gett- 
ing payment is guilty of a conversion of the 
nundi and the proceeds of the hundi received 
by him are the moneys of the true owner. 25 
Bom.I..R, 604= 1924 B. 205. A plaintiff who 
comes to Court with tampered hand-notes is 
not entitled to any decree. 11 P. 782—1932 P. 

352. 


Sec. 59 . — Where an endorsee of a promissory 
note is not proved to be a holder in due 
course, he is entitled only to such rights as the 
endorser of the note had. 173 T.C. 147=1937 
Mad. 438. Transferee of tainted pro-note — Its 
holder in due course — Burden of proof. 1928 
M.\y.N. 680. If a surety pays the amount of 
a dishonoured hundi, he can recover the 
amount from the drawer. 39 M. 965 = 30 M.L. 
J* 3 ^> 9 * Cheque payable on demand — Who is 
holder in due course — Holder of a State cheque 
whether can sue drawer. See 50 A. 309=108 
I.C. 144= 192O A. 68. The proviso to the sec* 
tion applies only to cases of accommodation 
bills. I.L.R. 1937 Nag. 159=165 I.C. 926 = 
J937 Nag. 267. 

Sec. 60 . — On payment of satisfaction of a 
promissory note at or after maturity by the 
maker of a promissory note, it ceases to be 
negotiable. If it subsequently comes into tlie 
hands ot a holder in due course, he acquires 
no right of action on the instrument. 1933 
300 = 64 M.L.J. 241, \V’herc in spite of satis- 
faction of the promissory note at maturity, the 
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CHAPTER V. 


Of Presentment. 

bill of exchange payable after sight must, if no time or place is 


Presentment for accept- 
ance. 


61. A .. 

specified therein for presentment, be presented to the 
drawee thereof for acceptance, if he can, after reason- 
*ible search, be found, by a person entitled to demand 
«s,cceptance, within a reasonable time after it is drawn, and in business hours on 
a business day. In default of such presentment, no party thereto is liable thereon 
to the person making such default. 

If the drawee cannot, after reasonable search, be found, the bill is dis- 
honoured. 


If the bill is directed to the drawee at a particular place, it must be 
presented at that place; and if at the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dishonoured. 

^ [Where authorized by agreement or usage, a presentment through the 
post office by means of a registered letter is sufficient.] 

62. A promissory note, payable at a certain period after sight, must be 

presented to the maker thereof for sight (if he can, 
Presentment of promis- after reasonable search, be found) by a person entitl- 

ed to demand payment, within a reasonable time after 
it is made and in business hours on a business day. In default of such present- 
ment. no party thereto is liable thereon to the person making such default. 

63. The holder must, if so required by the drawee of a bill of exchange 

, . presented to him for acceptance, allow the drawee 

Drawees time for deli- forty-eight ] hours (exclusive of public holidays) to 
era ion. consider whether he will accept it. 


64. Promissory notes, bills of exchange and cheques must be presented 
...» f . for payment to the maker, acceptor or drawee thereof 

respectively, by or on behalf of the holder as herein- 
after provided. In default of such presentment, the other parties thereto are 
not liable thereon to such holder. 

’[Where aiilhnrizcd by agreement of usage, a presentment through the 
post office by means of a registered letter is sufficient.] 

IiA-cr/y/ion. — Where a promissory note is payable on demand and is not 
pa\'ablc at a specified place, no presentment is necessary in order to charge the 
maker (hereof. 


LEG. REF. 

* Tliis paraerapn was added by the Negoti- 
able Instruments Act (II of 1885). S. 4. 

* Xhe words *‘forty-eiffhi” were substituted 
for the words “ twenty-four ” by Act XII of 
1921. 

NOTES. 

note was not returned to the maker and was 
wrongfully ret;xinetl by tb<^ wife of the payee 
who, afler Ihc payee's death, endorsed it to 
another person, the holder in whose favour 
“the waste pap<rr’* was endorsed was not enti- 
tled to succeed on the basis of the ruling in 
Lickharrow v. Mason (viz-, of two innocent 
persons, he who occasioned the third party’s 
fraud must sufTer), because the payee could 
not be said to have facilitated his wife’s wrong 
doing. M. 300 = 64 M.L.J. 241. The 

liability of the acceptor, maker or drawee of a 
hundi is not affected by the fact that the hundi 


was not presented for payment on the due date 
>933 b. 176 = 34 P.I,.R. 505. 

Sec. 63 . — Ss. 63 and 83 of the Negotiable 
Instruments Act regulate the condition under 
which a presentment for acceptance is valid 
and consequences of complying with tliese con- 
ditions, and have no application to hundi pay- 
able on demand. 1923 A. 345. Even bank- 
ruptcy or death of the party or the loss of the 
bill or the note does not excuse non-prcscotment. 
Power to obtain duplicate in case of loss U a 
part of the mercantile laws of countries and 
ample scope is given to it by Court of 
Equity in England both on bills lost before and 
after maturity and on notes as well. 1924 L. 
1 98. 

Sec. 64 . — S. 64 should be given its plain 
meaning and the exception to it must be read 
as more or less an independent rule of law. 
Held, that under S. 64 the result of non-pre- 
sentment of hundis for payment is not the 
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Hours for presentment. 


Presentment for payment 
of instrument payable after 
date or sight. 


65. Presentment for payment must be made 
during the usual hours of business, and, if at a 

banker’s within banking hours. 

66. A promissory note or bill of exchange 
made payable at a specified period after date or 
sight thereof, must be presented for payment at 
maturity. 


NOTES. 

exemption of the acceptor from liability but 
the exemption of other parlies to the hundis. 
* 93 *^ A.L.J. 818=1930 A. 648. Presentment for 
payment is necessary to make the indorser of a 
promissory note payable on demand liable to 
the indorsee. 1930 M.W.N. 1232. S. 64 ab- 
solves from liability all parties except the maker 
of a promissory note, acceptor of bill of ex- 
change and drawee of a cheque. One of the 
parties so absolved is the drawer of the bill of 
exchange. The principle on which this distinc- 
tion is based is merely that “the maker, accep- 
ter or drawee” are the principal debtors, 
whereas the others are only sureties. On non- 
presentation of the hundi to the drawee for 
payment, the drawer is absolv'cd from liability 
to the holder of the hundi. If the original is 
lost it is the holder’s duty to present tlic 
duplicate of the hundi for payment. 'I'hc loss 
of a bill or note does not absolve the party 
who lost it from making an application for 
payment when it becomes due and to give 
notice of dishonour to all parties. On default 
in presentment, the holder of a hundi is bound 
to lose his remedy against tlie drawer as well 
as the endorser. The holder therefore cannot 
urge the loss as any excuse for non-presentment 
of the duplicate of the hundi and still claim his 
remedy against the drawer. 167 I.C. 907 = 
1936 Nag. 260. A discharge of the principal 
IS a discharge of the surety ; the contract or 
engagement of the surety being but an acces- 
sory to the principal’s agreement must termin- 
ate with it. When as a result of non-present- 
ment of a Hundi to the drawee, the principal 
debtor, is relieved of his obligation, so will the 
surety, the drawer of the liability. 167 I.C. 
907=1936 Nag. 260. ‘'Other parties'' in S. 64 
mean parties other than tlie holder. 59 I.C. 
004. In the case of a promissory note the 
words “the other parties thereto” do not mean 
parties other than the maker of the promissory 
note, for in S. 69, Negotiable Instruments Act, 
It is specifically laid down that a promissory 
note made payable at a specified place must, 
in order to charge the maker thereof, be pre- 
sented for payment at that place. *935 Pesh. 
*32. Under the exception to S. G4, where the 
pronrussory note is payable on demand and at 
a specified place presentment is necessary in 
order to charge the promisor, but where the 
I^omisor makes a part-payment on account of 
amount due such presentment is not ncces- 
*933 L. 133^34 P.L.R. O04 ; 1935 Pesh. 
*32. In a case where the drawee and drawer 
01 a hundi arc the same, presentation for pay- 
ment IS not necessary, for no question of 
damage can arise as the facts are all known to 
the person drawing it. 44 .\. 554=20 A.L.J. 

437 * {See also 8 Lah.L.J. 604, cited under 
76-) A mere demand for the money does 
not amount to presentment of the note ; the 


holder must exhibit the note and offer to 
hand it over on receiving payment. ip’ss 
Pesh. 132. No dishonour can possibly occur 
unless the instrument is presented for payment 
by the holder to the drawee as required by 
the first part of S. 64 which is mandatory. 
The second part of the section provides the 
penalty for non-presentment by stating in un- 
equivocal terms that in default of such pre- 
sentment the other parties thereto are not 
liable thereon to such holder. 28 N.L.R. 
134. Where the holder of hundi sues the 
drawer and the other parties to it with- 
out however Iiaving made any presentment of 
the hundi the onus is on him to prove that 
the drawer could not suffer damage by such 
non-presentation. 39 A. 364 = 39 I.C. 649. 
See also 1935 L. 623 ; 48 I.C. 364 = 41 A. 40 ; 
8 N.L.R. 134. ^ 

“ Specified Place.” — A small town which 
is sufBcient to indicate the address of the 
maker of a promissory note is a “ specified 
place”. 1936 Pesh. 202. Where a promissory 
note IS made payable at a place which is the 
residential site of a revenue estate where the 
lender lives, the note is payable at a specified 
place. 38 P.L.R. 496=164 LG. 1033=1936 
L. 799 * 

Secs. 64 and 66. — ThoLigh the parties to a 
promissory note (payable three months after 
date) other than the maker are discharged from 
their liability by reason of default in making 
presentment for payment, the maker is never- 
theless liable except when the note is payable at 
a specified place. 10 L. 755=1929 L. 240. See 
also 1931 L. 758 ; 1936 Nag. 260. 

Secs. 64 and 69 . — In view of the provLions 
of Ss. 64 and 6g, presentment is necessary 
to charge the maker of a promissory note 
payable on demand, only if the note is paya- 
ble at a specified place. 1937 L. 2'^o=2q P 
L.R. 958=18 Lah. 580. 

Secs. 64 and 76 (d): Bill of Exgiianok 

Drawer and drawee same person No Pre- 

sent Aa ion NECESSARV. — By reason of the word 
“respectively” used in S. 64 of the Act the 
world “maker” has reference to promisory 
notes, the word “acceptor” to bills of exchange 
and the word “drawee” to cheques. If tMs 
view IS correct, no presentation is necessary 
in the case of a bill of exchange if there is no 
acceptor of the bill. Even assuming that S. 64 
applies to the case of a drawee of a bill of ex- 
change, where the same person is the drawer as 
well as the drawee, S. 76 («/) can be invoked 
to dispense with the necessity of presentment for 
payment as against the drawer, as, from the 
nature of the case, the drawer could not suffer 
damage from the want of such presentment. 
1481.0. 1167=11 O.W.N, C6o= 1934 O. 254. 
See also 1935 L. 623. 

Sec. 66. — Under this section, a bill of ex- 
change made payable at a specified period after 
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67. A promissoiy note payable by instalments must be presented for pay- 
^ ^ ment on the third day after the date fixed for pay- 

Prescntment for i)aymcnt f^ent of each instalment ; and non-payment on such 
of promissory note pa\ able ^ 

by instalments. ’ presentment has the same errect as non-payment of 

a note at maturity. 


Presentment for payment 
of instrument pa>ablc 
at specified place and not 
elsewhere . 


68. A promissory note, bill of exchange or 
cheque made, drawn or accepted payable at a speci- 
fied place and not elsewhere must, in order to charge 
any party thereto, be presented for payment at that 
place. 


69. A promissory note or bill of exchange made, drawn or accepted pay- 
able at a specified place must, in order to charge the 

Instrument payable at maker or drav/cr thereof, be presented for pa\'ment at 
specified place. 


70. A promissory note or bill of exchange not made payable as mentioned 

in sections 68 and 69, must be presented for payment 
Presentment where no ex- at the place of business (if any), or at the usual resi- 
clusive place specified. dence, of the maker, drawee or acceptor thereof, as 

the case may be. 


NOTES. 


date must be presented for payment .at matu- 
rity, and the want of presentment exempts ihe 
endorser. 12*2 I.C. 406.= 1930 A. loG. Seir a!^o 
10 L. 755 “'929 L. 240. Where a hiindi 
which is not made payable at a specified period 
after date or sight thereof but purports to 
have been drawn on a certain day and is 
made payable on the same day, the hundi is 
not governed by S. 66 and must be presented 
to the drawer within reasonable time. 40 P.L. 

I.ah. 1B3. Where the drawer 
of a hundi is also the drawee, presentment for 
payment is unnecessary. I'liis rule however 
does not apply in ihc case of the indorser of a 
hundi. 1932 N. 55. Sre aUo 1926 L. 328; 99 
I.C. 875 « 1927 I- 72. 

Sec. 67 . — Promissory note — Pica of material 
alteralion. 25 I.C. 50 O=> 9»4 M.W.N. 705. 

Sec. 68- — No presentment is valid unless it 
is made after the bill had matured. 87 I.C. 


488 = 47 A. 572. 

Secs- 68 and 69 . — S. 69 discharges the 
maker of a pro-note, if a proper presentment 
is not made to him at the place specified in 
the pr<j-note, unless S. 76 (tl) comes in to relieve 
the holder against the effect of S. 69, and if no 
damage could have occurred hy the non-pre- 
scnimcnt. It is open, however, to the maker 
to prove that damage had been caused to him 
by the non-prcsenlmcnt and that consequently 
the holder is not entitled to take advantage of 

the provisions of S. 76 (^) (' 93 V 

132, Foil.) 1936 Pesh. 202. ‘‘Specified 

place’* in S. 69 of the Negotiable 

Instruments Act means a place s'" 
that the promisee can know 

orcsent the instrument for payment. A pio- 
mTssory note which provides for the money 
It being paid “at Poona, or else- 

where” is not a note filling und. r S. 69, it is 
not one payable at a “spccihcd place . and so 
no presentment for payment is necessary. 60 

B 7^6-38 Bom.L.R. 395=*936 B. 218. But 


si’e 1937 L. 259. A city, town or village at large 
may be taken to be a specified place within the 
mraning of .Ss. 64 and 69, but its presentment 
i? only necessary, or indeed reasonably possible, 
if the maker has his residence or place of busi- 
nc.is there. In the abseiice of such residence 
or place of business the mere possession of the 
promissory note by the promisee in the city, 
town or village mentioned would be sufficient. 
18 Lah. 580 = 39 P.L.R. 958=1937 Lah. 259. 
See also 39 P.L.R. 765=1937 Lah. 892. “Place** 
includes “places” — Absence of presentment, 
cfTect of — -Jurisdiction to sue, if determined by 
place for presentment. 94 1.0.384=1926 M. 
792 = 50 M L.J. 242. (See also notes under 
S- 86, supra). 

Sees. 69 and 76 . — S. 69 discharges the 
maker of a hundi if a proper presentment is 
not made 10 him at the place specified in the 
hundi unless S. 76 (</) come.s in to relieve the 
holder against the effect of S. 69 and if no 
damage could have occurred by the non-pre- 
sentment. It is open however to the maker to 
prove that damage had been caused to him by 
the non-presentment and that consequently the 
holder is not entitled to take advantage of the 
provisions of S. 76 (d). Where the drawer and 
the drawee are one and the same person, no 
question of damage to the drawer arises on ac- 
count of the non-presentation on the due date. 
195 I-G. 185=1941 Pesh. 45. See also 1939 
Lah. 225. 

Sec. 70 . — The general principle that a 
debtor must find out the creditor and make the 
payment due to him as the latter’s place of 
business or residence is not applicable to the 
case of a negotiable instrument. The place 
where the maker of a promissory note resides or 
carries on business is the only place where 
a suit on the note can be instituted. 155 I.C. 

953 = *935 N. 144. 

Secs. 70 and 64 . — No presentment is neces- 
sary in the case of a promissory note which is 
not payable at a specified place, when the suit 
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71. If the maker, drawee or acceptor of a negotiable instrument has no 

known place of business or fixed residence, and no 

etc rhaf no' kn^wrplTcc'l'f specified in the instrument for presentment 

business or residence. acceptance or payment, such presentment may be 

made to him in person wherever he can be found. 

72. '[Subject to the provisions of section 84], a cheque must, in order to 

charge the drawer, be presented at the bank upon 
Presentment of cheque lo which it is drawn before the relation between the 
charge drawer. drawer and his banker has been altered to the preju- 

dice of the drawer. 


Presentment of cheque to 
charge any other person. 


Presentment of instru- 
ment payable on demand . 


73. A cheque must, in order to charge any 
person except the drawer, be presented within a rea- 
sonable time after delivery thereof by such person. 

74. Subject to the provisions of section 31, a 
negotiable instrument payable on demand must be 
presented for payment within a reasonable time after 
it is received by the holder. 

75. Presentment for acceptance or payment may be made to the duly 
Presentment by or to authorised agent of the drawee, maker or acceptor, 
agent, representative of as the case may be, or, where the drawee, maker or 
sofvent^ assignee of m- acceptor has died, to his legal representative, or, where 

he has been declared an insolvent, to his assignee. 

*[75-A. Delay in presentment ^[for acceptance or payment] is excused 

if the delay is caused by circumstances beyond the 
Excuse for delay in ptc- control of the holder, and not imputable to his 
pa>ment acceptance or default, misconduct or negligence. When the cause 

of delay ceases to operate, presentment must be 
made within a reasonable time.] 

^ presentment for payment is necessary, 

ne^ssary. instrument is dishonoured at the due date for 

presentment, in any of the following cases : — 

(a) if the maker, drawee or acceptor intentionally prevents the present- 
ment of the instrument, or 

if the instrument being payable at his place of business, he closes such 
place on a business day during the usual business hours, or 


LEG. REF. 

'These words and figures were inserted by 
the Negotiable Instruments (Amendment) Act 

(VI of 1897), S. 2. 

75-A inserted by Act XXV of 1920 and 
the %vords “for acceptance or payment” were 
substituted for the words “for payment” by 
Act XII of 1921. 

NOTES. 

TO the maker of the promissory note. 40 

^■L.R. 975=1939 Lah. 18. 

Sec. 74. — S. 74 should not be applied with 
extreme stringency with respect to an instru- 
intended to be a continuing security. 39 
I*C. 205 = 2 C.W.N. 479. Where, in a suit on 
a promissory note, the executant pleads that 
has been made, the drawer cannot 
*uffcr damage from want of presentation of the 
note as required by S. 7.J., and therefore no 
prcs<mtation for payment is necessary under 
S. 76(4/). 39 P.L.R. 138=1937 L. 58. 


Sec. 76 . — [See also cases under S. 64, supra.^ 
Presentment of hundi is not necessary, where 
the drawee has no residence or place of busi- 
ness or a known address at the place at which 
the hundi is due and on the date on which 
the hundi is due , nor is he to be found per- 
sonally present there on that date. So also, 
presentment is not necessary under S. 76 (b) 
as against the party sought to be charged 
therewith, if he has engaged to pay notwith- 
standing non-presentment. 187 I.C. 650=1939 
L^h . ^ 225. The acceptor of a bill of exchange 
IS entitled to set-off on the due date against 
the payee and pay only the balance. 35 I.C. 
628=18 Bom.L.R. 689. A mere demand of 
money docs not amount to a presentment for 
payment. In order to comply with the law 
the holder must exhibit the bill to the person 
from whom he demands payment and offer to 
deliver it on payment. 55 I.C. 6ro= 1 L. 262. 
Even parol promise on the part of the endorser 
to pay the note is sufficient to constitute an 
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if the instrument being payable at some other specified place, neither he 
nor any person autliorised to pay it attends at such place during the usual busi- 
ness hours, or 

if the instrument not being payable at any specified place, he cannot after 
due search be found; 

{b) as against any party sought to be charged therewith, if he has en- 
gaged to pay notwithstanding non-presentment; 

(c) as against any party if, after maturity, with knowledge that the instru- 
ment has not been presented — 

he makes a part-payment on account of the amount due on the instru- 
ment, or promises to pay the amount due thereon in whole or in part ; 

or otherwise waives his right to take advantage of any default in present- 
ment for payment ; 

(d) as against the drawer, if the drawer could not suffer damage from 
the want of such presentment. 

77. When a bill of exchange accepted payable at a specified bank has 

been duly presented there for payment and dis- 
Liability of banker for honoured, if the banker so negligently or improperly 
ncgli{ 5 cntly dealing wiiii bill keeps, deals with or delivers back such bill as to 

presented for payn.ent. cause loss to the holder, he must compensate the 

holder for such loss. 


of 

L. 


NOTES. 

engagement to pay notwithstanding non-pre- 
sentment! 87 I.C. 488 = 47 A. 572. 

Sec. 76 (b)- — A promise to pay within the 
meaning of S. 7G {b) need not be expressed 
so long as it is clearly dcduciblc from the 
language employed by the parties or their con- 
duct. 187 I.C. 630=1939 Lah. 225. An en- 
dorsement by the notary public on a nego- 
tiable instrument to the elTect that “Endorsers 
.state if drawer does not pay will pay at the 
request of the manager” imports a promise to 
pay by the endorser within the meaning 
S. 76 (^»). 187 I.C. 630=1939 Lah. 225. 

Sec. 76 (c ). — See 34 P.L.R. 804=1933 
133. 

Sec. 76 (d). — Xhroughout tlic Act, a clear 
distinction has been made between the words 
“maker” and “drawer”, the former word 
being used in a more general sense as apply- 
ing to promissory notes, neg»)tiablc instruments 
and cheques, while the word “drawer * is res- 
tricted to bills of exchange or cheques only, 
and is nowhere used in connection with pro- 
missory notes. T herefore the operation of cl. (rf) 
of S. 76 is Jimiicd to bills of exchange and 
cheques only and docs not extend to promis- 
sory notes. 1937 E- 239=18 L. 3O0— 1937 L. 
259; 1937 L. 892; 193 ^^ I’*--*''- i94> P«h: 

43 Though the plainiifT in a suit on a hundi 
fails to prove presentation as alleged by him, 
he could nevertheless show that the case was 
one in which no presentation was necessary 
i<i22 A. 422. See alut 44 A. 334 ! *15 I.C. 208 
-1032 L. 97. S. 76 (t/; appbes to a case where 
the drawer has no funds with the drawee at 
the time the bill is being drawn or when it 


should have been presented, as also to a case 
where the drawer has no reasonable expectation 
that the drawee will accept for his accommoda- 
tion. 1935 L. 413. Presentation on the exact 
date of the maturity of the hundi is not neces- 
sary when the drawer and the drawee are one 
and the same person. In such a case, no 
question of damage arises on account 
of ihc non-presentation on tlie due 
date. 8 Lali.L.J. 604 = 28 Punj.L.R. 24; 27 
Punj.L.R. 75=1926 L. 328; 99 I.C. 875=1927 
L. 72. See aho 1932 N. 55 - Where the drawer 
and drawee are the same person no present- 
ment on due date is necessary, because the 
drawer cannot suffer damage for want of pre- 
sentation. No presentment is therefore neces- 
sary in the case of a hundi drawn on self in 
a shahjog form and payable to a respectable 
per.son at a particular place. 187 I.C, 650= 
*939 Lah. 225. See also 1941 Pesh 45. Where 
no hardship is shown in the case of a note 
which has not passed into other hands but is 
still in the hands of the drawee, it is not open 
to the drawer to contend that he would suffer 
damage for want of presentation, especially 
when drawer admits execution of the note, and 
acknowledges that the money has parsed, 1936 
0.489=166 I.C. 747. See also 1939 Lah. 225. 
The word “drawer” in S. 76 (</) includes 
the maker of a promiseory note and the de- 
finition of “drawer” in S. 7 is not exhaustive. 
37 P.L.R. 31 = 1935 Lah. 153; 1936 Pesh. 202- 
But see 1937 L. 892, infra. TIic word ‘drawer’ 
as used in Cl. {d) of see. 76, docs nut include 
the ‘maker’ of a pronote. 39 P.L.R. 765 = 
1937 L 892. 
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78. Subject to the 

To whom payment should 
be made. 


Of Payment ani> Interest. 

provisions of section 82, clause (c), payment of the 
amount due on a promissory note, bill of exchange 
or cheque must, in order to discharge the maker or 
acceptor, be made to the holder of the instrument. 


NOTES. 

Secs. 76 (c) and 64 , Sxcep. — Under the 
exception to S. 64, where the promissory note 
is payable on demand and at a specified place, 
presentment is necessary in order to charge the 
promisor, but where the promisor makes a part- 
payment on account of the amount due, such 
presentment is not necessary. *933 I— *33* 
S€e e}lso 148 I.G. 1167*= it O.W.N. 660=1934 
0.254 (noted under S. 64 and 76, supra). 

Sec. 78: Right to sue on Promissory 
NOTE. — No one can maintain a suit on a 
promissory note except the holder thereof. 
35 C.W.N. 53. also 15 N.L.J. 45. It may 

be that the suit can be maintained by the real 
payee if it had been based on the consideration 
and not on the note. 35 C.W.N. 53. See also 
123 I.C. 395. Where promissory note is executed 
in favour of one person in lieu of consideration 
advanced by another, the promisor cannot pay 
money to the latter and be rid of his liability. 
1930 A.L.J. 1509 ; 1935 O.W.N. 269= 1935 O. 
278; 149 I.C. 1210=39 L.W. 520=1934 M. 
391. S. 78 of the Negotiable Instruments Act 
should be strictly construed, and a valid dis- 
charge of promissory note can be given only 
by the payee thereof or the holder of the note. 
There is no such thing for this purpose as a 
benami promissory note taken in the name of 
one person but really meant for the benefit of 
another. No decree on a promissory note can 
be passed in favour of a person on the ground 
that he is the beneficial owner of the amount 
due under a promissory note, when he is 
neither the payee nor the liolder of the promis- 
sory note in question. 50 L.W. 917=19.^0 M. 
90=(i939) 2 M.L.J. 812. The object of S. 78 
of the Act is to secure a valid discharge to the 
maker of the note. If the person who is 
ostensibly the holder of the promissory note is 
made a party to the suit and in his presence it 
is alleged that the plaintiff is the real bene- 
ficiary and that the ostensible holder was not 
the real holder of the instrument and he can 
prove his allegation by evidence or by the 
admission of the ostensible holder of the instru- 
ment, there is no reason why such a suit should 
not be maintained. ii Pat.L.T. 255=1930 P. 
3*3; 147 I.C. 726=15 Pat.L.T. 102=1934 P. 
85. See also 140 I.C. 572=11 P. 616= 1932 P. 
346. But see contra 35 C.W.N. 53; 41 L.W. 
281 = 1935 3*2 — 60 M.L.J. 713. See also 

*930 A.L.J. *509. When an indorsement bears 
out no accountability, it is not an indorsement 
for collection merely and the holder alone can 
sue on the note, 23 I.C. 545. Each payee of 
promissory note is not entitled to bring a 
separate suit for the recovery of his own sliare. 
But one or more payee or payees can give a 
discharge without the concurrence of the others. 
3 fi M. 544=24 M.L.J. 333 (F.B.). The holder 
m the section must be taken to mean all the 
Payees jointly and not one or more of them. 36 
M, 544. See also 1937 Rang.L.R. 1 = 1937 Rang. 

C. C. M,— 471 


227 (F.B.). Although under S. 78 payments 
must be made to the holder of the promissory 
not?, yet if the holder who is the manager of a 
firm elects to treat the payment to his firni as 
the payment to himself, the payment is payment 
to the holder within the meaning of S. 78 and 
the debtor is discharged from the liability under 
the promissory note. 1936 C. 315. Where a 
promissory note was executed in the name of 
one of the partners of a partnership, a suit on 
the promissory note is maintainable by the 
partnership itself. 105 I.G. 549. The holder 
of a pronote is entitled to realise the debt, 
although the consideration had really come 
from a firm of which the holder was a member, 
for tlie consideration need not come from the 
proini.sce. 1932 L. 620 (2). A promissory note 
can only be discharged by payment to the 
holder of the note. The Court should not 
allow evidence to show that the promissory 
note was not really executed in the plaintiff’s 
favour or evidence that the note has been dis- 
charged by payment to the person really 
interested. 49 A. 457=100 I.C. 703=1927 A. 
463. But see 105 I.G. 549=1928 C. 148. 

Promissory note executed in favour of 

Q.NE PARTNER RlOHT OP ANOTHER PARTNER TO 

SUE, — The holder of a promissory note is the 
only man who can give a valid discharge within 
the meaning of S. 78 of the Act. Therefore, 
one partner cannot sue on a promissory note 
which was executed in favour of another 
partner. 152 1.0.410=1934 R. 280. 

Promissory note allotted to share of 

PERSON BY AWARD RlCHl* OF SUCH PERSON TO 

SUE ON NOTE wiTHOUi* ENOORSEMENP. — pro- 
missory note was allotted to the share of a 
person in a partition by an award. There was 
a further provision that the promisee was to 
endorse and hand over the note to the person. 
Hell, that the award operated as a transfer inter 
alia, of the promissory note and as such he was 
entitled to maintain a suit on it, even though 
it was not endorsed. The further provision did 
not operate so as to make the transfer condi- 
tional on such endorsement or postpone the 
effect of the transfer till such endorsement was 
actually made. This provision was an addi- 
tional and a further provision made with the 
object mentioned therein, namely, in order to 
facilitate the collection of the amount due under 
the promissory note. 156 I.G. 335=1935 M. 
473 - 

Secs. 78 and 80 : Promissory note — Assign- 
ment — .Assignee’s righi* to sue in his own 
NAME, WITHOUT endorsement. — See 61 C. 425 = 
38 C.W.N. 4^5=1934 C. 549 (noted under 
S. 8, supra). 

Secs. 78 and 32 : Benami assignment or 
promote — Release of maker by real owner 
— .Assignee not entitled to sue on note. — 
Negotiable instruments can be enforced by an 
assignee only when the assignment has been 
effected in accordance with the provisions of the 
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79. When interest at a specified rate is expressly made payable on a 

, , . promissory note or bill of exchange, interest shall be 

when rate spcci- calculated at the rate specified, on the amount of the 

principal money due thereon, from the date of the 

instrument, until tender or realization of such amount, or until such date after 
the institution of a suit to recover such amount as the Court directs. 

80. When no rate of interest is specified in the instrument, interest on the 

amount due thereon shall, ^[notwithstanding any 
Interest when no laie agreement relating to interest between any parties to 
specified. instrument], be calculated at the rate of six per 

centum per annum from the date at which the same ought to have been paid by 

the party charged until tender or realization of the amount due thereon, or 

until such date after the institution of a suit to recover such amount as the 

Court directs. 

Explanation.— \V\\^n the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time that 
he receives notic e of the dishonour. 

Act which excludes such a discretion. 1931 A. 
L.J. 645. The operation of S. 80 of the Act 
is not excluded by O. 37 » R- * of the C. P. 
Code. On the other hand, O. 37 > R- ^ 

S. 79 or 80, as the case may be, specificaUy 

aopHcablc to a case filed under O. 37 *^he 
C. P. Code. 56 M. 398=64 M.L.J. *» 7 - 
Plaintiff is entitled to interest at the supulated 
rate from the dale of the institution of the 
suit till the date fixed for payment. 17 
ooQ. S<e also 11 l.C. 891. A contract to pay 
interest made simultaneously with the 
lion of a promissory’ note, but not embodic 
therein is valid, and will be enforced l^twecn 
the parties to such contracts. 32 “ 3 ^ 

(29 A. 33. Foil. ; 6 A.LJ. 233. P»ss.) S. 80 

does not bar the recovery of the interest which 
the debtor subsequent to the execution of the 
promissory note agrees to pay m consideration 
of the creditor not pressing his demand 

= '-^hcrc^noSte'of 

Fruci-^i L^^mentioned in the hundi sued upon, 
the plaintiff is entitled ^ f 

per annum. 35 4 - 3 * ; S'! I G 206 

Where a person claimed in 

cent, interest on instruments of debt which con- 
tairicd no agreement as to the exact **atc of 
iritcrcst. Held, interest should be awarded at 
the rate of 6 per cent, from the date of hundis 
to the date of decree and subsequent interest 
also at the same rate thereafter. 56 M. 39 ®— 

to'j'i hi. 299 — 84 **7* 

Sec. 80 . Once it is held that a document 

is not a promissory note the provisions of S. 80 
cease to be applicable. 13 L. 516. Where a 
pronote payable on demand is silent as to 
interest, interest is claimable at 6 per 
from date of the pronote. 107 l.C. 753 * 5 ® ^ 
88=1928 B. 35 (F.B.) ; 154 I-G 523=*93^A. 

L T 1 A. 45 1 • See also 50 B, 20D — 94 

I,. 30 (2) ; 56 M- 398- 1933 M. : 

I. 1.7 -938 O.VV.N, 876-1937 Oudh 9 . 

im-, O. 518 - 1935 O W.N. 97 *: Fhc Act 
does not apply to hundis and it is 
permissible to the plaintiff to set 
a usage for the payment of interest at a rat« 


LEG. REE. 

1 Substituted for “except in cases provided 
for by the Code of Civil Procedure, S. 352 
by Act X?CX of 1926. S. 2. 

notes. 

Act. and transfer of the rights of a party under 
a note to order to some one else, unless cHected 
by operation of law, must be effected by 
indorsement and delivery and not otherwise. 
Where, therefore, a pronotc is assigned by the 
real owner and the benarnidar <-xccutes 
an acknowledgment admitting that he was 
merely a benarnidar and the assignor was real 
beneficiary, tlic assignee is not entitled to sue on 
the pronotc, specially when the payee of the 
note has expressly released the maker. No 
consideration is required for such a release and 
the fact that it was collusive is immaterial. 13 

p. 6 ', 5 =i 5 P- 578=^1934 3 ® 2 . 

Sec. 79 : Scovk. — I n a suit on a promissory 
note, which expressly specifies the rate ol 
interest payable, the Court cannot reduce such 
rate to be paid up to a date fixed by it after 
the institution of the suit un ess it 
or penal or otherwise offends against J 
At the same time, it is not necessary that the 
Court --houkl allow the stipulated rate up to the 
date of realisation. The lequ.remems ol 79 

of the Negotiable Instruments 

cicntly complied with, decree of 

sperilUrd is allowed up to the 

• Cc U ia. Court and .6r-,a.a.tcr ^'^,6 . 3^ 

^ -St should be calculated at 


sp<:< 

to prove an 

rL awardm.. 

with othet ena ^ Usurious Loans Act 

thereto. after this Act but before 

whitii P;,jnissory note was executed, the 

the sun P‘2". to reduce interest in a 

’c^ “ li-rrr nchin, in S. 79 of ...i. 
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Discharge from liability. 


81. Any person liable to pay, and called upon by the holder thereof to pay, 

the amount due on a promissory note, bill of exchange 
Delivery of instrument on qj. cheque is before payment entitled to have it shown, 

case^of lo?s^. ^ and is on payment entitled to have it delivered up, to 

him, or, if the instrument is lost or cannot be pro- 
duced, to be indemnified against any further claim thereon against him. 

CHAPTER VII. 

Of Discharge from Liability on Notes, Billls and Cheques. 

82. The maker^ acceptor or indorser respec- 
tively of a negotiable instrument is discharged from 

liability thereon — 

(а) to a holder thereof who cancels such acceptor’s or indorser’s name 

by cancellation- intent to discharge him and to all parties claim- 

^ * ing under such holder ; 

(б) to a holder thereof who otherwise discharges such maker, acceptor 

by release • indorser, and to all parties deriving title under such 

holder after notice of such discharge; 

(c) to all parties thereto, if the instrument is payable to. bearer, or has 

by payment; been indorsed in blank, and such maker, acceptor or 

, indorser makes payment in due course of the amount 

due thereon. 


83. If the holder of 

Discharge by allowing 
drawee more than forty- 
eight hours to accept. 

®[84. (1) Where a 

When cheque not duly 
presented and drawer da- 
maged thereby. 


a bill of exchange allows the drawee more than ^[forty- 
eight] hours, exclusive of public holidays to con- 
sider whether he will accept the same, all’ previous 
parties not consenting to such allowance are thereby 
discharged from liability to such holder. 

cheque is not presented for payment within a reason- 
able time of its issue, and the drawer or person on 
whose account it is drawn had the right at the time 
when presentment ought to have been made as be- 
tween himself and the banker, to have the cheque paid 


LEG. REF. 

jg^^Sx^sdtuted for “twenty-four” by Act XII of 
. Substituted for the original section by Act 

NOTES. 

^ aAnum, notwithstand' 

mg the provisions of S. 8o. 1932 L. 582* 

merest on those instruments to which S. 80 
apphps IS payable from the date of execution, 
j maturity or from presentation or from 

service of summons according 
circumstances of each case. Where the 
note contained no stipulation for 
hAlrf demand was made prior to suit. 

culateH V at 6 per cent, should be cal- 

^8 O the date of service of summons. 

ing interest G. 140. Hundi not mention- 

,Tnl" 

o"f vendee^' .o 

wf 34 ®iq; 7 ‘^R 577 ;.35 I-C. 591=4 L. 

of Rang. 521. Pnma facie the giving 

ot a new instrument .n place of an existing 


discharging the instru- 
ment then existing, but of being a conditional 
satisfaction of it, so that if the new instrument 
is duly paid at rnatunty, the first instrument is 
discharged ; but if not, then the dormant rights 
on the first instrument are revived. 40 A 2«i-7 
= I 927 A. 236. Extension of time by consent 

656'"'*"*'*^ discharges bill. Se^ 1927 B. 

Sec. 82 (c) : Pavment made to the en- 
dorsee s AGENT and received by him in h7s 
capacity as an agent is good discharge <^f the 
hundis. *19 LG. 759=1929 L. 634. ^ 

in S fto ® previous parlies” 

m S. 83 includes tbe drawer. 10 I.G. 122 

require presentation 

In JP ®3 docs not apply 

to cases of hundis payable at sight for they are 

presented not for acceptance but for payment. 
47 I-G. 683. See also 48 I.O. 423 : 10 I.C in'! 

Secs. 83 and 86. — Ss. 83 and 86. only deal 
with c^es of documents which have to be orc- 
sented for acceptance, that is to say documents 
payable after sight. There is no such provision 
with regard to the hundis payable on present- 
ment, 172 I.C. 59 ^~ *937 Pesh. 103, 
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and suffers actual damage through the delay, he is discharged to the extent of 
such damage, that is to say, to the extent to which such drawer or person is a 
creditor of the banker to a larger amount than he would have been if such 
cheque had been paid. 

(2) In determining what is a reasonable time, regard shall be had to the 
nature of the instrument, the usage of trade and of bankers, and the facts of 

the particular case . . 

(3) The holder of the cheque as to which such drawer or person is so dis- 
charged shall be a creditor, in lieu of such drawer or person, of such banker 
to the extent of such discharge and entitled to recover the amount from him.] 


s-no%ivjjsiij]i ^ 

(a^ A draws a cheque for Rs. 1.000. and. when the cheque ought to be presented, has 

at the bank to meet it. The bank fails before the cheque is presented. The drawer 

• j* V, crr^A hilt the holder can prove against the bank for the amount of the cheque. 

IS <l-cWgcd.^but^ the holder^ can P g ^ bank Jn. Calcutta. The bank before 

the cheqL could be presented in ordinary course. A is not discharged, for he has not 
SLiflered actual damage through any delay m presenting the cheque. 

R5 M O') 1 Where a cheque payable to order purports to be endorsed by or 

on behalf of the payee, the drawee is discharged by 
Cheque payable to order. payment in due course. 


*r(2) Where a cheque is originally expressed to be payable to bearer, 
the drawee is discharged by payment in due course to the bearer thereof, not- 
withstanding any endorsement whether in full or in blank appearing bnereon^ 
and notwithstanding that any such endorsement purports to restrict or exclude 

further negotiation] . 

2r85-A Where any draft that is, an order to pay money, drawn by one 
^ ' office of a bank upon another office of the same bank 

Drafts drawn by one for a sum of money payable to order on demand, 
branch of a bank on an- ports to be endorsed by or on beh^f of the payee, tne 
other payable to order. bank is discharged by payment in due course.] 


LEG. REF. o , ^ 

^ Original S. O5 was numbered as sub-S. (1; 
andsub-S. C^) insei icd by Act X\'U of 1931, S. 2. 

The orieinal section was as follows: — When 
the holder of a cheque fails to present it for 
Davmcni within a reasonable time and the 
drawer thereof sustains loss or damage from 
such failure, he is discharged from liability to 

the lioldcr.” o .. 

2 Inserted by Act XXV of i 93 « 2. 

Sec ZS.—See B. iiH-= 28 Bom.L.R. 2 -G — 

,o?(S B 262. 'I he duty and authority of a 
Wank to pay a cheque drawn on it by 

WanK to I y , Ijy countermand ol 

torner arc f ‘ negligently pays the 

payment. thfrcaftcr, it cannot 

debit the customer « f niadc in due 
Such payment Bank. The Bank 

course, so as 10 di^ l ^ account rule 

is not proiecteci uy in- 

which states that regarding chc<iucs 

siruct.ons horn 11 guarantee consti- 

lost, in such ensrs iii rvcni oi it 

tuents L » The rule b iiitciulcd, i<> 

cheque being P- prior m the time 

- chcouc reaches the Bank and is pre^oni- 
when a , ,0 negligence committed 

T 'S an = r prJ?n,ado n® I.L.R. (.940) 


the negligence of the employees of a Bank 
payment was made in respect of » forgea 
cheque, the Bank cannot escape the hability 
to make good the amount, by relying on the 
circumstance that the customer was ^icghgcnt 
in leaving his cheque book at a to 

which otiicrs had access. It was the duty of 
the Bank to verify the signature of its 
lomcrs. I.L.R. (1938) ^ 11 * 634=1938 A.L.J. 

=01.= 1038 All. 374 - _ 

Secs 85 -A. 10 and 16 : Payment in doe 

COURSE — W'HAT AMOUNTS TO. — Under b. ID II 
the endorser signs his name only, the endorse- 
ment is said to be in blank and such an 
endorsement makes the negotiable instrument 
payable to the bearer. The eridorscmcnt must 
however be a genuine and valid endorsement 
A bank issued a draft drawn on its branch 
for payment of certain sum to H and G. n 
alone appeared at the branch of the 8ank 
for the first time and presented the draft 
fer payment. At that time the draft purport- 
ed to be endorsed in blank on reverse by 
both H and G. The manager of the branch 
at first refused to ca.«h the draft as he did not 
know H. Subsequently however he paid tne 
amount when one L who had an account witn 
the bank identified H and H guaranteed the 
signature of G. The manager look no steps to 
have the signature of G conftrmcd or identi- 
fied by any one. //^W, that in ‘^esc circ^- 
stances the payment of the draft could not o 
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86. If the holder of a bill of exchange acquiesces in a qualified acceptance, 

or one limited to part of the sum mentioned in the 
Parties not consenting qj. which substitutes a different place or time for 

discharged by qualified or payment, or which where the drawees are not part- 

ners, is not sigfned by all the drawees, all previous 
parties whose consent is not obtained to such acceptance are discharged as 
against the holder and those claiming under him, unless on notice given by the 
holder they assent to such acceptance . 

Explanation . — An acceptance is qualified — 

(а) where it is conditional, declaring the payment to be dependent on the 
happening of an event therein stated; 

(б) where it undertakes the payment of part only of the sum ordered to 
be paid ; 

(c) where, no place of payment being specified on the order, it under- 
takes the payment at a specified place, and not otherwise or elsewhere ; or where, 
a place of payment being specified in the order, it undertakes the payment at 
rome other place and not otherwise or elsewhere; 

(d) where it undertakes the payment at a time other than that at which 
under the order it would be legally due . 


87. Any material alteration of a negotiable instrument renders the same 

void as against any one who is a party thereto at the 
Effect of material altera- time of making such alteration and does not consent 

thereto, unless it was made in order to carry out the 
common intention of the original parties ; 


and any such alteration, if made by an indorsee, discharges his indorser 

L . 1 ^ from all liability to him in respect of the consideration 

by indorsee • 

The provisions of this section arc subject to those of sections 20. 49, 86 
and 125 . 


NOTES. 

said to have been made in good faith and 
without negligence. The payment therefore 
was not in due course within the meaning of 
Ss. 85-A and lo and the bank was liable for 
the payment. 40 P^L.R. 86*^—1938 Lab, 520* 

Sec. 86 (b). — See 35 I^C. 628. 

Sec. 87 : Material Alteration. — The 

question whether the alteration is a material 
one depends on whether it changes in anyway 
the rights and liabilities of tlie parties thereto. 
It is immaterial whether the change is prejudi* 
cial or beneficial. And an endorsement postpon- 
ing the payment which was payable on demand 
and altering the rate of interest constitutes 
nriaterial alteration. In such cases the actual 
position of the words written is immaterial. 162 
I*C. 358=1936 R. 136. Where the instrument 
appears to be altered, it is incumbent upon the 
person suing on the instrument to show that the 
alteration was not improperly made. 41 P.I-..R. 
356“ 1939 Lah. 31. Where it was the common 
intention of parties that interest was to be paid, 
but owing to an accidental omission the Sarkhnt 
did not contain any such provision, an altera- 
bon to that effect made without reference to the 
debtors does not make the instrument void, oral 
evidence to prove the existence of agreement to 
pay interest is admissible, for proviso (2) to S. 
92 of the Evidence Act makes any separate oral 
®S*'®cmcnt as to any matter on which the docu- 


ment is silent, capable of proof and there is no 
prohibition in that respect. Further S. 87 itself 
postulates the possibility of such an agreement 
being proved by oral evidence. *939 A.L.J. 
.^6=1939 All. 248. The alteration referred to 
in S. 87 refers to a deliberate alteration by a 
party to the instrument or by one on whom his 
interest had devolved and not by a stranger, 
particularly when no conduct can be imputed 
to the party in whose favour the alteration has 
been effected or from which either his complicity, 
laches or negligence may be inferred. A subse- 
quent alteration by a stranger would not deprive 
the person who had advanced the money or to 
whom the money had become payable subse- 
quently on account of the promisee’s death, of 
his remedy to bring a suit for the money ad- 
vanced to the maker by way of loan. S. 87 
would not therefore stand in the way of a minor 
plaintiff, who was a minor on the date of the 
alteration in question, getting relief on 
the original cause of action. 50 L. \V. 
746= 1 9.|0 Mad. 62=^1939)2 M.L.J. 686. S. 
87 would only apply to cases of fraudulent 
alteration by a party and to cases where due to 
his negligence it becomes possible for a stranger 
to make the alteration. The holder of a pro- 
missory note is not affected by a material altera- 
tion in the instrument when it has been made by 
a meddlesome or maliciously minded stranger 
and. there has been no fraud or laches on the 
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Acceptor or indorser 
bound notwithstanding pre- 
vious alteration. 


88. An acceptor or indorser of a negotiable in- 
strument is bound by his acceptance or indorsement 
notwithstanding any previous alteration of the instru- 
ment . 


89. Where a promissory note, bill of exchange 
or cheque has been materially altered but does not 
appear to have been so altered, 

or where a cheque is presented for payment which does not at the time 
of presentation appear to be crossed or to have had a crossing which has been 
obliterated, 

payment thereof by a person or banker liable to pay, and paying the 
same according to the apparent tenor thereof at the time of payment and other- 
wise in due course, shall discharge such person or banker from all liability 
thereon ; and such payment shall not be questioned by reason of the instrument 
having been altered or the cheque crossed. 


Payment of instrument on 
which alteration is not 
apparent. 


NOTES. 


part of the holder. I.L.R. ^1941') Mad. 29*1 = 
1941 Mad. 3O3 -— ( 194 1 ) ! M.L.J. 153. When 
the plairiiifl' in a suit upon a promissory* note is 
proved to have nialcrially altered it, the Court 
would not prant him a decree even for the 
amount admitted by the defendant to be due. 
25 I.C. 667: 1927 B. 13. See also 55 T.C. 610 = 

I L. 2G2. Under S. 87, a negotiable fnstru* 
ment is void if there is any material alteration, 
without the consent of the party* against wliom it 
is sought to be enforced, unless the alteration 
was made, to carry out the common intention 
of the original parties. 21 L.W. 532 = 87 I.C. 
48. See also 44 C. I54~35 I.C. 182; 160 I.C. 
996=1936 M. 15^4. Any alteration in the bill 
which changes tlic identity of the contract 
therein must be regarded as a material altera- 
tion. 55 I.C^ 610=1 L. 262. The rule has 
now been well estahli.shcd that any alteration or 
change in an instrument which “causes it to 
speak a difiV*rent language in legal effect from 
that which it originally spf>ke, which changes tlic 
legal id«*niLty or the character of the instrument 
either in its ternts or the rel.ation of the parties 
to it,” is a material alteration or change. .An 
alteration in ilie date f>f the instrument is a 
matr ri.al alteration within the meaning of S. 87. 
Where the dat<* of execution of a promissory 
note and the date of endorsement of a payment 
made by the n«al;rr are altered, the alteration of 
the dates is a material alteration. 50 L.W. 
7.46 -- 1940 Mad, 62 -(1930) 2 686. 

Addition of two rJte^ti'ts witnesses made subsequent 
to the crxecutioii of an improperly stamped pro- 
missory note in order to convert it into bond 
and thereby tipening up the possibility of suing 
upon it on payment of penalty is tantamount to 
malcrial alteration whir h invalidates the instru- 
irurnt and destroys the right of action on it. 1930 
b- 059 * Pronnte torn in n material portion affect- 
ing its validity in the place of origin, amounted 
to a material alteration invalidating the note. 
38 M. 746 25 .\r.!..J. 072. An alteration of 

the name of tlie pa^'i“<* is a material alteration. 
20 A.L. J.9«7f2> 19*23 A. 123. Adding ‘W/A 

interest" when t!ic date was already specified is 
not material alteration. 06 I.C. 552 = 49 M.L.J. 
132 ( 1 *.C.). A forged endorsement on a pro- 
mi.ssory note purporting to be a receipt of the 


amount due under (he note, which is outside 
the body of the note and the signature, prima 
facie does not form part of the note and is not a 
material alteration. 163 I.C. 803=1936 M.W. 
N. 451=43 I..W. 665=1936 M. 616. Interpola- 
tion of interest in a note, when amount.s to material 
alteration. 23 A.L.J. 253 = 87 I.C. 796 (2). 
Alteration of rate of interest from Re. 0-8-0 to 
Rs. 1-8-0 is material alteration. >937 A.W.R. 
232= 1937 A.L.J. 235=1937 All. ‘439. Altera- 
tion of due date of payment, effect of. 99 I.C. 489 = 
1927 B. 13 = 50 B. 656. Suit on a pronote 
executed by two persons — One alone executing* 
the mark of the other having been affixed to 
the note without her permission — Enforceability 
against the real executant alone. 21 L.W. 
•532 = 87 I.C. 48, doubted in 1928 M.W.N. 
591 = 1928 M. 1092. See 1914 M.W.N. 250. As 
to burden of proof in cases of material alteration in 
pronote, see 98 I.C. 721=28 Bom.L.R. 944 = 
1926 B. 491; *939 Lah. 31. See <i/.co 1.4 Rang. 
29. W'hcre a party sues on an in.strument 
which, on the face of it, appears to have been 
altered, it is for him to show that the altera- 
tion has not been improperly made. >935 R* 
131. Where below the signatures of the execu- 
tants of a promissory note, the name of another 
person is forged by or at the instance of the payee 
without the consent of the real executants, and 
the addition of the new name is not made in 
order to carry out the common intention of the 
original parties, the promissory note is void 
even as against the real executants who are not 
consenting parlies to the matcri.al alteration 
made in the promissory note, 156 I.C. 17 = 
1035 O.W.N. 661. See oho ^936 Mad. 154. 
The law requires a fresh stamp when a material 
alteration is made, as the alteration makes the 
instrument a new one. 162 I.C. 358= >936 R, 
136. W'here it is found that a hand note sued 
on had been fraudulently altered, the plaintifT 
should not be granted any relief. A person 
who has altered an instrument is not entitled 
to succeed on the basis of the original conside- 
ration and to rely upon the altered instrunricnC 
as embodying an acknowledgment or admission. 
>939 E***- 255. See also 16 Pat. 527=18 Pat.L. 

T. 640=1937 Pat. 57 *- „ , ^ 

Sec. 89 . — See 5-2 A. 883=128 I.C. 758=1930 

A. 778. 


S. 94] 
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Extinguishment of rights 
of action on bill in accep- 
tors hands. 


90. If a bill of exchangee which has been 
negotiated is at or after maturity, held by the accep- 
tor in his own right, all rights of action thereon are 
extinguished . 

CHAPTKR VIII. 

Of Notice of Dishonour. 

91 . A bill of exchange is said to be dishonoured by non-acceptance when 

u u drawee^ or one of several drawees not bein^ 

ance*. non-accept- partners, makes default in acceptance upon beinf 

. , duly required to accept the bill, or where present- 

ment is excused and the bill is not accepted. 

contract, or the acceptance is 
qualified, the bill may be treated as dishonoured. 

92. A promissoiy note, bill of exchange or cheque is said to be dishonour- 

^ by non-payment when the maker of the note, 

mDishonour by non-pay. acceptor of the bill or drawee of the cheque makes 

default in pa\'ment upon being duly required to pay 
the same. 

93. When a promissory note, bill of exchange or cheque is dishonoured by 

By and to whom notice "on-acceptance or non-payment. the holder thereof, 
should be given. some party thereto who remains liable thereon, 

must give notice that the instrument has been so dis- 
honoured to all other parties whom the holder seeks to make severally liable 
thereon, and to some one of several parties whom he seeks to make jointly liable 
thereon. 

Nothing in this section renders it necessary to give notice to the maker 
of the dishonoured promissory note or the drawee or acceptor of the dishonour- 
ed bill of exchange or cheque. 

94* Notice of dishonour may be given to a duly authorized agent of the 

person to whom it is required to be given, or. where 
tna notice hn,s died, to his legal representative, or ^ where he 

e given. has been declared an insolvent, to his assignee: may 

be oral or written: niay, if written, be sent by post; and may be in any form; 
but it must inform the party to whom it is given, cither in express terms or by 
reasonable intendment, that the instrument has been dishonoured, and in what 


NOTES. 

Sec. 91 . — Where there is no allegation that 
the pre.sentment was excused, the plaintiff mu.st 
provc^ that the drawee was required to accept 
the bill and that he dishonoured it by non-accep- 
tance, 2 1 L.W. 2 10^86 I,C. *>76, Se^ also 86 
357. 

Sec. 92 . — The provisions of Ss. 91^ 92 and 93 
dealing with dishonour by non-payment are 
applicable to bills of exchange pavablc at sight 
on demand. 10 I..W. 39=52 I.C. 370, In 
absence of notice of dishemour. the endorsee of 
a promissory note is not liable unless a special 
contract to the contrary is proved. 152 I.C. 
*29=40 L.W. 666. 

93 . — Notice of dishonour should be 
to the indorser of a promissory note 
on demand in order to make him 
on the instrument. 1930 M.W.N. 1232. 
^ cheque is dishonoured, it i.s incumbent 
. ^oe endorsee to serve the endorser with 
notice of such dishonour and the failure to do 


so discharges the endorser from all liability, 
and the endorsee could not sue even on the 
original consideration. 38 P.L.R. 240* 1936 
1 ^. 7q 6. There is no prov^ision in the Nego- 
tiable Instrtiments Act making the notice of 
dishonour compulsory where a hundi payable at 
sight has been dishonoured. 1937 Pesh. 103. 

Secs. 93 and 98 . — The rule as to notice of 
dishonour does not admit of any departure 
except in the cases enumerated in S. 98. 1 L. 
262=55 I.C. 610. 

Sec. 93 and 95 . — Where the payee of a 
promissory note practises fraud in endorsing it 
over to another after it has become barred by 
limitation, fabricating an endor.srmcnt of pay- 
ment so as to make it appear that it is not 
barred, he is not entitled to plead in defence 
to a suit against him that he is entitled to 
notice of dishonour. There is no necessity for 
notice of dishonour in sxich a case. 50 I-.W. 649 = 
1940 Mad, 85= (1939) 2 M.L.J. 760. 
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way, and that he will be held liable thereon; and it must be given within a 
reasonable time after dishonour, at the place of business or (in case such party 
has no place of business) at the residence of the party for whom it is 
intended . 

If the notice is duly directed and sent by post and miscarries, such mis- 
carriage does not render the notice invalid. 

95. Any party receiving notice of dishonour must, in order to render any 

prior party liable to himself, give notice of dishonour 
Party receiving must to such party within a reasonable time, unless such 
transmit notice of clis- party Otherwise receives due notice as provided by 
honour. section 93. 

96. When the instrument is deposited with an agent for presentment, the 

. , agent is entitled to the same time to give notice to his 

Agent for pre.^entment . principal as if he were the holder giving notice of 

dishonour, and the principal is entitled to a further like period to give notice 
of dishonour. 

97. When the party to whom notice of dis- 
When party to whom honour is despatched is dead, but the party despatch- 
notice given is dead. ing the notice is ignorant of his death, the notice is 

sufficient. 


honour is unnecessary. notice of dishonour is necessary 

(o') when it is dispensed with by the party entitled thereto; 

( b} in order to charge the drawer when he has countermanded payment; 
(r) when the party charged could not suffer damage for want of notice; 

(d) when the party entitled to notice cannot after due search be found; 
ot the parly bound to give notice is, for any other reason, unable without any 
fault of his own to give it ; 

(r) to charge the drawers when the acceptor is also a drawer; 

(/) in the case of a promissory note which is not negotiable; 

(q) when the party entitled to notice, knowing the facts, promises 
uiicoiulilionally to pay the amount due on the instrument. 

CHAPTER TX. 


Of Noting and Protest. 

99. When a promissory note or bill of exchange has been dishonoured by 

noii-acccptaiice or non-payment the holder 
Nofini;. . cause such dishonour to be noted by a notary public 

upon the instrument, or upon a paper attached thereto, or partly upon each. 

^uch note must be made within a reasonable t.me after dishonour, and 
muM snecifv the date of dishonour, the reason, if any . assigned for such d.s- 
i r nour or if the instrument has not been express y dishonoured, the reason 
why the holder treats it as dishonoured, and the notary s charges. 


NOTES. 

Sec 93 -This section contains tlir exceptions 
toThe general rule requiring notice of dishonour 
and tlie person relying upon any 

must est.ahlish all the reqviirements thereof. l 
I an-z — r.r, l.C. 6io. Undue omission to give 
due notire of dishonour discharges the persons 
enliiled to such a notice. iiC l.C. 387 -1020 
j Notice of dishonour — Failure to give — 

No'damatje — of proof. 103® N. 5^ 

Sec. 98 tb).~Tt is not necessary that the 
actual wonls “countermanding payment should 


be used; it is sufficient if the words used 
clearly show that the drawer does not want 
payment to be made in accordance with tnc 
tenor of the hundi. The question of counter- 
manding payment is a question of fact. 103 1. 

C. 743— tq36 M. .506. , 

Sec. 98 (e) — The use of the singular, 

“drawer” followed by the plural “drawers m 
S. 08 shows that if the acceptor is one 9*^* 
drawers, both the drawers would be hat>l<% 
even though no notice of dishonour has been 
given. 51 A. 530=19^9 A. 254 * 
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100. When the promissory note or bill of exchange has been dishonoured 

by non-acceptance or non-payment, the holder 
Protest. within a reasonable time, cause such dishonour to be 

noted and certified by a notary public. Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, or his 

credit has been publicly impeached, before the 
Protest for better sccu- maturity of the bill, the holder may, within a reason- 

able time, cause a notary public to demand better 
security of the acceptor, and on its being refused may, within a reasonable 
time cause such facts to be noted and certified as aforesaid. Such certificate 
is called a protest for better security. 

Contents of protest. 101 . A protest under section 100 must contain— 

(a) either the instrument itself, or a literal transcript of the instrument 
and of everyhing written or printed thereupon ; 

(b) the name of the person for whom and against whom the instrument 

has been protested ; , • 

(c) a statement that payment or acceptance, or better security, as the 

case may be, has been demanded of such person by the notary public i the terms 
of his answer, if any, or a statement that he gave no answer or that he could 

not be found ; ' ‘ 

(d) when the note or bill has been dishonoured, the place and time of 
dishonour, and, when better security has been refused, the place and time of 
refusal; 

(e) the subscription of the notary public making the protest; 

(/) in the event of an acceptance for honour or of a payment for honour, 
the name of the person by whom, of the person for whom, and the manner in 
which, such acceptance or payment was offered and effected. 

*fA notary public may make the demand mentioned in clause (r) of this 
-section either in person or by his clerk or, where authorized by agreement or 
usage, by registered letter.] 

102. When a promissory note or bill of exchange is required by law to be 

protested, notice of such protest must be given instead 
Notice of protest. notice of dishonour, in the same manner and sub- 

ject to the same conditions ; but the notice may be given by the notary public who 
makes the protest . 

103. All bills of exchange drawn payable at some other place than the 

place mentioned as the residence of the drawee, and 
Protest for non-payment wliich arc dishonoured by non-acceptance may, with- 
aftcr dishonour by non- further presentment to the drawee, be protested 

acceptance. non-payment in the place specified for payment, 

unless paid before or at maturity. 

. 104. Foreign bills of exchange must be protest- 

Protost of foreign bills. dishonour when such protest is required by the 

law of the place where they are drawn. 

®fl04-A. For the purposes of this Act. where a bill or note is required to 

... be protested within a specified time or before some 
to protest”^ cquoaen fitrlher proceedings is taken, it is sufficient that the bill 

has been noted for protest before the expiration of 


I.EO. REF. 

'Last paragraph of S. loi was adrled by the 
Neijotiablc instruments Art (tl of 1885^, S. 

104 -A was inserted by the Negotiable 
Instruments Act (II of 18^5)1 S* G. 


NOTES. 

Sec. 104 — A bill drawn upon a resident in 
British India is an inland bill for which no 
protest is necessary. The fact that the bill was 
drawn out of British India (in England) dors 
not make it a foreign bill. 57 C. 730^129 I. 
C. 190=^1930 C. 692. 


CC.M .— 472 
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[S. 105 


105. 
Reasonable time. 


the specified time or the taking of the proceeding; and the formal protest may 
be extended at any time thereafter as of the date of the noting.] 

CHAPTER X. 

Of Reasonable Time. 

In determining what is a reasonable time for presentment for accept- 
ance or payment, for giving notice of dishonour and 
for noting, regard shall be had to the nature of the 
instrument and the usual course of dealing with respect to similar instruments; 
and. in calculating such time, public holidays shall be excluded. 

106. If the holder and the party to whom notice of dishonour is given 

ry uf r • ■ rarr\^ on business or live (as the case may be) in 

notice of dishonour. clifterent places, such notice is given within a reason- 

able time if it is despatched by the next post or on the 
<lay next after the day of dishonour. 

If the said parties cart*)' on business or live in the same place, such notice 
is given within a reasonable time if it is despatched in time to reach its desti- 
nation on the day next after the day of dishonour. 

107. A party receiving notice of dishonur, who seeks to enforce his right 

against a prior party, transmits the notice within a 

Reasonable time for tran- reasonable time if he transmits it within the same time 
smittinpT ^iich notice. . . ««« •£ 

after its receipt as he would have had to give notice it 

he had been the holder. 


CHAPTER XI. 

Of Acceptancf. and Payment for Honour and Reference 

IN Case of Need. 

108. When a bill of exchange has been noted or protested for non-accept- 

ance or for better security, any person not being a 
Acceptance for honour. already liable thereon may. with the consent of 

the holder, by writing on the bill, accept the same for the honour of any party 

thereto. ’f* ♦ - ■ u n*ii 

109. A person desiring to accept for honour must ^[by writing on the bill 

-m<ler his hancil. declare that he accepts tinder protest 
How acceptance for protested bill for the honour of the drawer or ot a 

honour must be made. x>articular indorser whom he names, or generally for 

honour. * *] 


LEO. REE. 

'Portion repealed by the Negotiable In.stru- 
mcnis Act fIT of tR8^), S. 7, was as follows; — 
“l/nless the person who intends to accept 
sufira protect first declares, in the presenee of a 
notary, that he does it for honour and as such 
declaration duly recorded in the notarial 
remitter at the time, his acceptance shall be a 

ntiliiiv.” , j 

'The.se words were substituted for the words 
"in the presence of a notary public subscribe 
the bill with his own hand and by the 
Necotiable Instruments Act (II of i«U 5 b 

arhe words "and such declaration rnust be 
recorded by the nolar>' in his register were 
repealed by the Negotiable Instruments Act (II 

of i 80 r,), S. 8. 

NOTES. 

Sec 105 — In considering the question of 
reasonable time, facts such as the distance at 
whicH persons live from c*ich other, the course 


of dealings with respect to similar instrumems, 
the nature of the instrument and all such other 
circumstances applicable to the case ought to 
be considered. But when these facts have been 
ascertained, the reasonableness of the time 
becomes a mixer! question of law and fact. 116 
I.C. 887= 1929 L. 557=11 L. 34. 

See. 106. — A perusal of S. 106 of the Act 
leaves no doubt that the notice of dishonour 
should be given as soon as the bill is dishonour- 
ed. It is the duty of the holder to prove that 
the notice wa.s given, and if not given, he was 
excused from doing so for any of the reasons 
specified in S. 98. The omission to give due 
notice of dishonour has the effect of discharging 
the persons who are entitled to such notice. 1 1 
L. 34=. 1 16 I.C. 887=1929 L. 577. A delay of 
27 days in giving notice of dishonour is 
unreasonable delay which has the effect of 
absolving the drawers from liability. 1929 Lah. 

577 - 
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Acceptance not satisfying 
for whose honour it is 
made. 


110. Where the acceptance does not express for 
whose honour it is made, it shall be deemed to be 
made for the honour of the drawer. 


, An acceptor for honour binds himself to all parties subsequent to the 

party for whose honour he accepts to pay the amount 
Liability of acceptor for Qf jf the drawee do not: and such party and 

hono^ir. prior parties are liable in their respective capaci- 

ties to compensate the acceptor for honour for all loss or damage sustained by 
him in consequence of such acceptance . 


But an acceptor for honour is not liable to the holder* of the bill unless it 
is presented (or in case the address given by such acceptor on the bill is a place 
other than the place where the bill is made payable), forwarded for present- 
ment, not later than the day next after the day of its maturity. 


112. An acceptor for honour cannot be charged unless the bill has at its 

, , maturity been presented to the drawee for payment, 

and has been dishonoured by him, and noted or pro- 
cay be charged. dishonour. 


113. When a bill of exchange has been noted or protested for non-pay- 
ment, any person may pay the same for the honour of 
Payment for honour. any party liable to pay the same: provided that the 

person so paying '[or his agent in that behalf] has previously declared before a 
notary public the party for whose honour he p<iys, and that such declaration has 
been recorded by such notary public. 

'14. Any person so paying is entitled to all the rights, in respect of the 

hill, of the holder at the time of such payment, and 
Right payer for rnay recover from the party for whose honour he pays 

honour. gQ paid with interest thereon and with all 

expenses properly incurred in making such payment. 

115. Where a drawee in case of need is named in a bill of exchange, or in 

any indorsement thereon, the bill is not dishonoured 
until it has been dishonoured by such drawee. 

116. A drawee in case of need may accept and 
pay the bill of exchange without previous protest. 


Drawee in case of need. 

Acceptance and payment 
without protest. 


LEG. REF. 

'These words were inserted by the Negaotible 
Instruments Act (II of 1885), S. 9. 

NOTES. 

Secs. 113 and 115 . — S. 113 docs not apply 
to a “drawee in case of need*’ in a bill of ex- 
change. Where the vendor takes a bill of 
exchange to his own order, the property in tlie 
goods cannot pass to the purchaser until he 
accepts the bill and meets it on presentation. 
But when the purchaser accepts the bill and 
dishonours it on presentation the contract bet- 
ween him and the vendor comes to an end and 
'hereafter when the bill is accepted and met on 
presentation by the ‘‘drawee in case of need” 
the property in the goods passes to the “drawee 
»n case of need” unless the purchaser can show 
lome new contract between him and the vendor. 


1941 Rang. Q70. 

Sec- 115. Non-presentmenx to Drawee in 

CASE OF NEED ABSOLVES DRAWER FROM LlAMUTV. 

— S. 115 makes the presentment to the drawee 
in case of need obligatory on the holder, and 
the non-presentment of the bill to him absolves 
the drawer from liability. 116 I.C. 887=1929 
I- 577- 

Secs- 115 and 1 1 6 .— The drawee in case of 
need of a bill of exchange cannot be made 
liable upon a bill whicli has never been accepted 
by him. When a bill of exchange has been duly 
accepted by the drawee- in the first instance but 
is dishonoured by him when presented for pay- 
ment at maturity, the liolclcr cannot make the 
drawee in case of need, liable upon the bill 
unless he has previously presented the bill for 
acceptance to the drawee in case of need. *77 
I.C. 484= 40 Bom. L.R. 473=1938 Bom. 364. 
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[S. 117 


CHAPTER XII. 


Of Compensation - 

117. The compensation payable in case of dishonour of a promissory note, 

bill of exchange or cheque, by any party liable to the 
Rules as to compensation. ^^Ider or any indorsee, shall * *] be 

determined by the following rules : — 

(a) the holder is entitled to the amount due upon the instrument, together 
wih the expenses properly incurred in presenting, noting and protesting it; 

(h') when the person charged resides at a place different from that at 
which the instrument was payable, the holder is entitled to receive such sum at 
the current rate of exchange between the two places ; 

(r') an indorser who, being liable, has paid the amount due on the same 
is entitled to the amount so paid with interest at per centum per annum from 
ihe date of payment until tender or realization thereof, together with all expen- 
ses caused by the dishonour and payment ; 

(d) when the person charged and such indorser reside at different places, 
the indorser is entitled to receive such sum at the current rate of exchange 
between the two places; 

(c) the parly entitled to compensation may draw a bill upon the party 
liable to compensate him, payable at sight or on demand, for the amount due to 
him together with all expenses properly incurred by him. Such bill must be 
accompanied bv the instrument dishonoured and the protest thereof (tt 
any. If such bill is dishonoured) the party dishonouring the same is hable 
to make compensation thereof in the same manner as in the case of the original 

bill. 

CHAPTER XIIT. 


Presumptions as to nego- 
tiable instruments — 


Special Rules of Evidence. 

118. Until the contrary is proved, the following 
presumptions shall be made : — 


I.KG. REF. 

'The words and brackets “(except in rases 
provided for by tbe Onde of Oivil Procedure. 
S. 'S32V’ have been omitted by Act XXX of 
1926, S. 3. 

NOTES. 

Sec. 117 : SnnniAt. rulps of kviofncf. — 
SoopF AND F.FFRrrr or — Gf.nfral I.aw—— How far 
Mor>rrri F>.— The Act lays down reriain sprci.U 
rule^ ofrvitlenre .and certain presumptions and 
preHiides certain pleas being raised in particular 
rases: but it . annot be said that .beyond the 
.scope of such rules or necessary implications 
therefrom, the applicability of the 
ciples of law or the '^rd.narv rules 

is excluded, M M.L.J. 

Sec 118 : GFNFRAt.- The special rules of 

evidence laid down in S, iiO are intended to 
apply as between the parties to the instrument 
o? those claiming under them. In other cases 
the presumption ran only be .n terms enacted 
in S TT4 of the Evidence Act, ill. (c) which 
leaves it to ihe Covirf to apply the presumption 
or not according to circumstances. A suit 
instituted against the undivided sons of a Hindu 
promisor governed hy the Mitakshara law, on 
a promissory note executed by him cannot be 
regarded as one against the httrs or representa- 


tives of the prontisor, because it only seeks to 
enforce the Hindu Law theorv of pious obliga- 
tion, in respect of property which the sons have 
taken by survivorship, since the pious obligation 
can arise only on the assumption of the existence 
of a dehf due by the father, the onus of proving 
the existence of the debt is on the creditor. He 
must therefore prove that the promissory note 
was supported by consideration: and he cannot 
invoke S. i 1 0 to throw the onus on the sons. 

I.L.R. (iq 37 ) M- 29 q=i «)37 M- 
M L. T* .*> 43 - Even the onus under 0. 1 10 01 the 
Negotiable Instruments Act need not always be 
discharged by direct evidence. (* 937 ) * M.L.J. 
,^.3. The provisions of S. Ii 9 do not affect the 
question with regard to the admissibility in 
evidence of a document which depends entirely 
upon the document as it stands. 90 I.C. = 
27 Bom-I. R. 1122. On this section, see g I.C. 
79: 8 I.C. 796=12 C.L.J. 470; fi I.C. 891; 20 
B- 367; 2 I.C. 539t 1938 Pat. 612. The presump- 
tion as to receipt of full consideration arising 
from a debtor’s signature on a promissory note 
can onlv be avail.able against the debtor 
ally and cannot be invoked against the offictai 
receiver or a creditor in insolvency proceedings. 
,08 I.C. 147=1928 A. 380. Where the promis- 
sory note surd upon is not » 

ment, there is no presumption under S. xi» tna 
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J (o) that every negotiable instrument was made or drawn for considera- 

tion, and that every such instrument, when it has 
of consideration. been accepted, endorsed, negotiated or transferred, 

was accepted, indorsed, negotiated or transferred for consideration ; 


notes: 

it was made for consideration. 84 I.C. 866 = 6 
L.L.J. 542; 13 P.L.T. 506=1932 P. 324. See 
also 146 I.C. 709=10 O.W.N. 839=1933 O. 
394. It is true that under S. 118 there is a 
presumption of consideration for a promissory 
note, while in a suit to recover a debt it is for 
the plaintiff to prove the consideration. But in 
a suit on the debt, if a promissory note is evi- 
dence of the debt, the presumption would still 
arise. I.L.R. (1940) Kar. 342=1940 Sind 217. 
Holder — Consideration — Presumption — Trans- 
ferred from payee. 80 I.C. 741. Transferee of 
a tainted pro-note y if holder in due course — Burden 
of proof. 1928 M.W.N. 680. In a suit on a 
promissory note, the defendants contended that 
they had affixed their signature to a blank 
paper, that there was no cash con«ideration 
and that they had induced plaintiff to give 
evidence in a case by affixing their signature to 
the note. The Court thereupon cast the burden 
of proving consideration on the plaintiff. I-feldy 
that the Court erred in not taking into account 
the presumption under S. 118, Negotiable 
Instruments Act and in casting the onus on 
the plaintiff. 54 A. 375= >932 A. 164. A 
mere admission that the actual consideration 
was different from that described in the contract 
does not shift the burden of introducing evi- 
dence on to the payee. (1924 A. 256 and 15 
G.P.L.R. 24, Foil.) I.L.R. 1936 N. 142=1936 
N. 130. 

Sec. 118, Cl. (a) : Presumption as to con- 
sideration — Scope and extent. — It is no doubt 
true that the ordinary rule is that every 
negotiable instrument is to be presumed to 
be for consideration and the burden of proof 
rests on the defendant admitting execution to 
prove that it was not for consideration, but in 
a case where the partir.s go to trial on the 
question of want of consideration and the trial 
Court which hears the evidence and notes the 
demeanour of the witnesses forms an opinion 
against the plaintiff, the question as to any 
presumption of consideration passing under the 
instrument does not arise. Further, if the 
defence is minority at the time of the execution 
of the instrument and there arc other suspicious 
circumstances, viz-, the fact that the plaintiff 
has failed to produce his account books, although 
he admits that he keeps regular accounts, the 
presumption cannot be availed of. 1 i O.W.N. 
1589=1935 O. 41. See also 1935 A. 154. 
S. 118 is imperativ'c and the Court is bound 
to draw the initial presumption that every 
negotiable instrument was made for consider- 
ation, when its execution is admitted. Where 
the plaintiff has led evidence in the first iris- 
tance to prove the consideration for a promis- 
sory note and has failed to establish the passing 
of consideration, he can fall back on the 
initial presumption in his favour. But when 
the Court has after a consideration of the entire 
evidence recorded a clear finding one way or 
the other, then the finding is based not on a 
mere presumption but on the evidence, and 


has to be accepted in second appeal. 57 
A 835=1935 A. 509 Under S. 118 the only 
presumption that can be raised is that a 
prom'ssory note has been executed for consider- 
ation, i.e., that the amount for which it is 
executed was advanced. But the section does 
not raise the further presumption that the 
amount was advanced for legal necessity. The 
burden of proving legal necessity for the loan 
is on the payee. 155 I. C. 807=1935 N- *27. 
S. 1 18 (a) does not limit the presumption as 
to the passing of consideration only to cases of 
consideration as stated in tlie negotiable instru- 
ment. Where the instrument itself mentions 
cash payment as the consideration for it and 
that is also the case of the plaintiff at the 
hearing, it must not be taken to be without 
consideration within the meaning of S. 43 of 
the Act simply because the defendant has 
succeeded in demolishing the plaintiff’s case, 
wlicn it appears from the evidence on record 
that there was consideration in a different 
form. 46 C. W. N. 340. In suits on simple 
loans it is open to a Court to determine in 
every case whether person who denies con- 
sideration has succeeded in supporting his 
denial by such direct or circumstantial evi- 
dence which may be sufRcient in itself to 
rebut the presumption laid down in S. 118 of 
the Act. Merely because the debtor is a 
profligate young man and the creditor is 
a money-lender, the presumption under S. 118 
is not rebutted so as to shift the burden of 
proof on to the creditor. 1935 L. 599. Sec. 118 
and Evidence Act, S. 114 111 . (c) Explanation 
— Scope and effect of — Presumption as to 

consideration. See 1935 L. 599. The presump- 
tion that a pro-note was for consideration will 
nor necessarily apply in a criminal trial. 59 
I.O. 198=18 A.L.J. 1151. The initial pre- 
sumption of consideration arising under S. ii8, 
can be rebutted even by circumstantial evi- 
dence. 124 I.C. 717=1930 A. 568. Under 
S. I 18 (a) if a pro-note is genuine, there is a 
presumption that there has been consideration 
and the onus of proving want of consideration 
is on the party who pleads want of consider- 
ation. 1934 M. 702 = 67 M.L.J. 658. It must 
be presumed that consideration passes when a 
hundi is drawn, unless evidence is given to 
the contrary. But if the plaintiff chose to open 
the case and lead evidence as to the passing 
of consideration which was disbelieved by the 
Court, no such presumption arises. 28 I. C. 
390=13 A. L.J. 322. The mere existence of 
an antecedent debt is consideration within the 
meaning of S. 118. 19 I.C. 789=15 Bom.L.R. 

333. There is a statutory presumption that 
every negotiable instrument was made or drawn 
for consideration. This throws the burden of 
proving failure of consideration upon the 
maker of the instrument and the burden is 
not shifted by the mere fact that part of the 
consideration is shown not to have been paid 
in cash as represented in the promissory note. 
122 I.C. 383=1930 N. 187. The ontts of 



3X74 


The Civil Court Manual (Imperial Acts). 


ts. 119 


as to date. 


as to time of acceptance; 

before the maturity; 

time of transfer; 


(&) that every negotiable instrument bearing a 
date was made or drawn on such date ; 

(c) that every accepted bill of exchange was 
accepted within a reasonable time after its date and 


as to 


as to order of indorse- 
ments. 


as to stamp ; 


(rf) that every transfer of a negotiable instru- 
ment was made before its maturity ; 

(^) that the indorsements appearing upon a 
negotiable instrument were made in the order in 
which they appear thereon; 

(/) that a lost promissory note, bill of ex- 
change or cheque was duly stamped ; 

{g) that the holder of a negotiable instrument is a holder in due course: 

Provided that, where the instrument has been obtain- 
that holder is a holder in from its lawful owner^ or from any person in law- 

due course. custody thereof, by means of an offence or fraud, 

or has been obtained from the maker or acceptor thereof by means of an offence 
or fraud, or for unlawful consideration, the burden of proving that the holder 

is a holder in due course lies upon him. 

119. In a suit upon an instrument which has been dishonoured, the Court 


NOT)S. 

proving want of consideration for a hundi is 
on the drawer, for there is a statutory pre- 
sumption in favour of the passing of consider- 
ation of hundi. 5 ^ 4 ^ 9 * 

Where the executant of a pro-note appeared to 
be a boy just emerged from minority without 
any ready money but with large expectation, 
the payee of the note should show that consi- 
deration passed. 31 l.C. 739 (20 B. 367; 29 
M.L.J. 23, Foil.). The circumstances showing 
that the plaintiff did not pay the whole of 
consideration money of the promissory note 
shifts on hina the burden of proving that tl^ 
consideration money was paid in lull. 30 l.C. 
071=^29 M.L.J. 23G. St-e also 1933 L. 1029. 
Notwithstanding S. i id of the Act, the burden 
of proving consideration for a promissory note 
executed by the insoUent is on the insolvent 

and not the Official Assignee. 26 S. L. R. 279 
S. 197. A debtor who desires to show 

that there is nothing due on a promissory 
note executed by him, which is m the credi- 
tor’s possession with no mark on it showing 
that it has been discharged, has a very heavy 
burden of proof. Even if there are a senes of 

transactions between the same Zllit 

them sues upon a promissory note, as a rule »t 

is no answer for the defendant to say that m 

rl-iiiTi is a matter of account. 151 

icl-jA R If a hand-note mentions one 

*934 . V ir w fciund that there 

said 
execution 


a .....reason 

ol a 
to pPO\ 


when plaintill is bound 

ptomissor^^^ execution but also the 
to p^vc no ^ document is proved the 

considcratioi _ 1 1 8 applies. 1 93 l .C. 

presumption P Where a defendant to 

UGa-'g*- note admit, the tliumb- 

“mote.^ron '’onTe n 7 tc bn. set, up fraud which 
1^^ d ”c“ not ,ub.tautiatc and there is no cvi- 
dence for the defence, the Co«rt is bound 


under S. 118, to draw a presumption that the 
note was for consideration. It is wrong to 
place the burden of pro\Hng the passing of 
consideration on the plaintiff in such a case 
and he is not bound to produce any such evi- 
dence. * 94 * O.W.N. 1161. 

Sec. 118. Cl. (b). — If a promissory note is 
shown to be ante-dated, no presumption arises 
that it was executed on the date it bears on its 
face. 34 l.C. 617. 

Cl. (d). — Assignment of pro-note — Presump- 
tion as to consideration. *927 L. 864. 

Cl (e) When there is no satisfactory evi- 

dence as to the order of indorsements, the 
statutory presumption that they were made in 
the order in which they appear thereon will 

prevail. 45 , •• l u 1 » e. 

Cl Where a hundi has been lost, a 

presumption arises under S. J'® (J") 

hundi was duly stamped and the stamp was 

duly cancelled. * 93 ° i:* , r 

Cl (g)- — An endorsee from the payee of a 

liundi is presumed until the contrary is pro- 
ved to be a holder in due course and is un- 
affected by the absence or failure of consider- 
ation as between the drawer and the payee. 
27 l.C. 362=15 Bom. L.R. 743. See also 
71 M.L. J. 473. So also in the case of an 
endorsement of a promissory note which 
has been discharged. *936 M. 879=71 M.L. 
J. 473- order to place the burden of proof 

on the holder, the defendant must first prove 
that the circumstances specified in S. xi8 (5) 
exist. When these facts are proved, the holder 
must prove that he became such in due 
course ; in this onus will include proof that 
value was given. loi I.G. 3 ^ 5~*927 L. I 37 - 
Transferee of tainted pro-note — Holder in dae 
course — Onus of proof — Remedy against trans- 
feror. J13 LC. 456. See also 1933 A.L.J. 

12.1.1 = 1933 A. 754; 57 304 J 28 Punj.L. 

R. 295=102 l.C. 42. . 

See 119 .— Under S. 119 Court is entitled to 

presume dishonour if there is a proper protest, 

10 L.W. 39=52 l.C. 370 - 
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Presumption on proof of shall^ on proof of the protest, presume the fact of dis- 
protest. honour, unless and until such fact is disproved. 

120. No maker of a promissory note, and no drawer of a bill of exchange 

or cheque^ and no acceptor of a bill of exchange for 
Estoppel against denying the honour of the drawer, shal!^ in a suit thereon by a 
original validity of instru- holder in due course, be permitted to deny the validity 
*”®*'** of the instrument as originally made or drawn. 

121, No maker of a promissory note and no acceptor of a bill of exchange 

^[payable to order] shall, in a suit thereon by a holder 
Estoppel against denying in due course, be permitted to deny the payee's 
capacity of payee to indorse. capacity, at the date of the note or bill, to indorse the 

same . 


122. No indorser of a negotiable instrument shall, in a suit thereon by a 
Estoppel against denying subsequent holder, be permitted to deny the signature 


Signature or 
prior party . 


capacity of capacity to contract of any prior party to the 

instrument . 


LEG, REF. 

* The words “payable to order’* were sub* 
stituted for the words “payable to, or to the 
order of a specified person’* by Act VIII of 
1919- 

NOTES. 

Sec. 120. — The specific provision in S. 120 
is subject to the general rule enacted in S. 26. 
117 I.G. 133. Ti^e fact that no consideration 
actually passed between the drawer of a cheque 
and the payee when the cheque was drawn, 
will not affect the right of the plaintiff who is 
a bona fide endorsee of the cheque to sue for the 
recovery of his money as a holder in due 
course. 12 Luck. 139=1936 O.W.N. 377 = 
*937 Oudh 158. Though S. 120 precludes the 
maker of promissory note from denying the 
validity of the note, where money is not 
advanced as a simple loan unconditionally 
upon the promissory note, but is advanced 
after the note had been executed and on certain 
conditions previously agreed upon, the promisor 
is entitled to prove circumstances in repudiation 
of his liability. 34 P.L.R. 470=1933 L. 456. 
The payee of a negotiable instrument to bearer 
is not a holder in due course”. 24 I.C. 721. See 
also 27 A.L.J. 729 (F.B.). "X\\c condition precedent 

to the application of S. 120 is that there must 
be a properly stamped bill of exchange before 
the Court at which the Court is entitled to 
look, 48 A. 332 = 93 I.C. 63=1926 A. 359. 
See also q6 A.L.J. 729 (F.B,). As to whether 
''holder in due course” includes bearer of a pro- 
Eoisiory note who is made payee, see 26 A.L.J. 
729 (F.B.). 

Ss. 120 and 121 — Am-tCADii.iTv — Applica- 
tion UNDER S. 19, Madras Agriculturists’ 
Relief Act. — Ss. 120 and 121 do not apply to 
applications under S. 19 of the Madras Agri- 
culturists’ Relief Act for relief of debtors who 
Me agriculturists. The words “suit thereon’* 
in Ss. 120 and 121 clearly show that the pro- 
ceeding intended to be denoted by those words 
i* a proceeding initiated by some one who is 


entitled to sue or take legal steps to recover 
the money due on a negotiable instrument, 
viz-, by the promisee or payee; and they can- 
not apply to proceedings initiated by the 
maker or promisor for relief under a special 
Act like the Madras Act IV of 1938. There is 
consequently no estoppel in the way of an 
applicant under S. 19 of Madras Act IV of 
1938, which prevents him from establishing that 
a debt evidenced by a negotiable instrument 
executed after 1932, was really one incurred 
before 1932, by showing that the instrument 
was in renewal of an earlier instrument exe- 
cuted prior to 1932. So far as Madras Act IV 
of 1933 is concerned there is no justification for 
regarding a debt incurred under a promissory 
note in a different way from other debts, as 
the object of the Act is to give relief to agri- 
culturist debtors, whether the original debt was 
incurred under a negotiable instrument or 
otherwise. 50 L.VV. 587=1940 Mad. 52 = 
(*939) 2 M.L.J. 658. In a suit on a promis- 
sory note by the endorsee thereof, the maker or 
defendant (debtor) is not barred by S. 120 os 
the Negotiable Instruments Act from pleading 
or setting up any defence open to the promisor 
uuder Madras Act IV of 1938. The section 
only prevents the maker of the note from 
denying the validity of the instrument as 
origtnally made or drawn. It does not bar any 
defence which is independent of a plea that 
the instrument as originally made or drawn 
was invalid. 54 L.VV. 577=*(i94*) 2 M.L.J. 

oOo» 

, 120 and 122.— An endorser of a nego- 

tiable instrument is estopped as against the 
endorsee from setting up the invalidity of the 
instrument. 42 M. 470=36 M,LJ. 301. The 
^ct that no consideration actually passed 
between the drawer of a cheque and the payee 
when the cheque was drawn, will not affect 
the right of the plaintiff who is a bona fide 
endorsee of the cheque to sue for the recovery 
of his money as a holder in due course. 161 
1.0.818=1936 O.W.N. 377. 
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CHAPTER XIV. 

Of Crossed Cheques. 


123. Where a cheque bears across its face an addition of the words “and 

company*^ or any abbreviation thereof, between two 
Cheque crossed generally. parallel transverse lines, or of two parallel transverse 

lines simply, either with or without the words “not negotiable", that addition 
shall be deemed a crossing, and the cheque shall be deemed to be crossed 
generally. 


124. Where a cheque bears across its face an addition of the name of a 

banker either with or without the words '*not 
Cheque crossed specially. negotiable", that addition shall be deemed a crossing, 

and the cheque shall be deemed to be crossed specially, and to be crossed to that 

banker. 


125. Where a cheque is uncrossed, the holder 

Crossing after issue. may cross it generally or specially. 

Where a cheque is crossed generally, the holder may cross it specially. 
Where a cheque is crossed generally or specially, the holder may add 
the words “not negotiable." 

Where a cheque is crossed specially, the banker to whom it is crossed 
may again cross it specially to another banker his agent, for coUeetton. 

126. Where a cheque is crossed generally, the 
Payment of cheque cross- banker on whom it is drawn shall not pay it other- 

ed generally. wise than to a banker. 


Where a cheque is crossed specially the 
Payment of cheque cross- banker on whom it is drawn shall not^pay it erw^se 
ed specially. than to the banker to whom it is crossed, or nis agent 


for collection. 

Payment of cheque cross- tion, the banker on whom it is draw 
ed specially more thon once, payment thereof. 

. 28 . wh„. .h. 

fht piyee^^"hrdrawer‘'"tLreo%rX^^ be 

entitled to the same rights, and be placed in the same 

they would respectively be entitled to and placed ’f Jh^ amount of the cneq 

had been paid to and received by the true owner thereof . 

129. Any banker P^ Ecer, or \ cheque crossed specially otherwise tha« 
Payment of crossed banker to whom the same is crossed or nis 

cheque out of due course. affcnt for collection, being a banker, shall be liable to 

the true owner of the cheque for any loss he may sustain owing to the cheque 
having been so paid. 

and shall not be capable of &‘vng, a better ^tdk to 


Oieque ^ bearing 
negotiable” . 


cheque than that which the person from whom he took: 
it had. 
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131 . A banker who has in good faith and without negligence received 

payment for a customer of a cheque crossed generally 
Non-liability of banker or specially to himself shall not, in case the title to 

payment of ^he cheque proves defective, incur any liability to the 

true owner of the cheque by reason only of having 
received such payment* , 

^^Explanation . — A banker receives payment of a crossed cheque for a 
customer within the meaning of this section notwithstanding that he credits his 
customer s account with the amount of the cheque before receiving payment 
thereof . ] 


132 


CHAPTER XV. 

Of Bills in Sets. 

Bills of exchange may be drawn in parts, each part being numbered 

Set of bills. containing a provision that it shall continue 

* payable only so long as the others remain unpaid. All 

the parts together make a set; but the whole set continues only one bill, 
and is extinguished when one of the parts, if a separate bill, would be extin- 
guished . 

Exception , — ^When a person accepts or indorses different parts of the 
bill in favour of different persons, he and the subsequent indorsers of each part 
are liable on such part as if it were a separate bill. 

f 4 = * • j 133. As between holders in due course of 

part IntftUd different parts of the same set he who first acquired 

title to his part is entitled to the other parts and the 
money represented by the bill . 


CHAPTER XVI. 


Of International Law. 

134. In the absence of a contract to the contrary, the liability of the 
T^,., • 1 - u i f maker or drawer of a foreign promissory note, bill of 

ma''k"e7/a°c7e?t‘oT exchange or cheque is rigulated inwall essential 

ser of foreign instrumeul. matters by the law of the place where he made the 

instrument, and the respective liabilities of the 
acceptor and indorser by the law of the place where the instrument is made 
payable. 


Illustration. 

A bill of exchange was drawn by A in California, where the rate of interest is 2 S per 
and accepted by B, payable in Washington, where the rate of interest is 6 per cent 
Ine bill is indorsed in British India, and is dishonoured. An action on the bill is hrontrht 
agamst B, in British India. He is liable to pay interest at the rate of 6 per cent onK • but 
It A IS charged as drawer, A is liable to pay interest at the rate of 25 per cent. ' ’ 


LEG. REF. 

^Inserted by Act XVIII of 1922, S. 2. 

NOTES. 

Sec. 131 . — In considering the liability of a 
Collecting bank in receiving payment on behalf 
of a customer of a cheque, the title to which is 
defective, the test of negligence is whether the 
transaction of paying in any given cheque 
coupled with circumstances antecedent and 
present was so out of the ordinary course that it 
ought to have aroused doubts in the banker’s 
znind and caused him to make inquiry. 9 R. 

585* 


Secs. 134 and 137 . — A suit was brought 
upon certain promissory notes executed bv the 
defendant m the Nizam’s Dominions. ' Not 
having been stamped, they were not admissi- 
ble m evidence even on payment of a penalty 
under the law in force in the Nizam’s Domi- 
nions. It was contended by the defendant in 
the suit that the documents were void and un- 
enforceable. Held, the result of the provision in 
the lorcign statute was only to make them 
in^missible m evidence in the Nizam’s Courts 
and not void and that they could be sued upon 
m British India. 53 M. 968=1930 M. 1004 
= 59 M.L.J. 548. ^ 


C.C.M .— 473 
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135 Where a promissory note, bill of exchange or cheque is maae pay- 
able in a different place from that in which it is made 
Law of place of payment qj. indorsed, the law of the place where it is made 
governs dishonour. payable determines what constitutes dishonour and 

what notice of dishonour is sufficient. 

X Illustration . 

A bill of exchange drawn and indorsed in British India, but accepted payable in 
TTranre is dishonoured ^ The indorsee causes it to be protested for such dishonour, and 
eives notfee^ S^reof in accordance with the law of France, though m accordance with 

fh^^u^es hL^n con^ respect of bills which are not foreign. The notice is sufficient. 


136- If a negotiable 

Instrument made, etc., 
out of British India, but in 
accordance with its law. 


instrument is made, drawn, accepted or indorsed out 
of British India, but in accordance with the law of 
British India, the circumstance that any agreement 
evidenced by such instrument is invalid accordmg to 
the law of the country wherein it was entered into 

does not invalidate any subsequent acceptance or indorsement made thereon in 
British India. 

137. The law of any foreign country regarding 
Presumption as to foreign promissory notes, bills of exchange and cheques shall 

be presumed to be the same as that of British India, 

unless and until the contrary is proved. 


^CHAPTER XVII. ' 

Notaries Public. 

138 The ’[Central Government] may, from time to ***^^’ ^ 

'• in the Official Gazette, appoint^ any person, by name 

Power to appoint notaries or by virtue of his office, to be a notary pu ic ^ . 

public. this Act and to exercise his functions as such within 

any local area, and may, by like notification, remove from office any notary 
public appointed under this Act. 

139. The '[Central 9°''«^"™X\^,'"^y’Jt^e'"mal^%u“esTonsis 

Power to make rules for Act foP the guidance and tuch ?u?es* 

notaries public. appointed under this Act, and may, by suen 

(among other matters), fix fhe fees payable to such notaries. 

SCHEDULE. 

[Enactments Repealed. 1 

Rep. by the Amending Act, 1891 (X// of 1891 ). ^ 


the Act II of 


LEG. REF. 

I Ch. XVII was added by 
"’^’'sute.i.u.rd by A.O.. -937, “Loral 

Government.” r notaries public within 

a For of the Madras Prcsi- 

tliriricts and O. ; Gazette of India, 

.•cry, .-"in Bombay, r« Horn. R. 


rules under this secnon, Notifica- 


’^^'?a'‘datcd 30th September, 1886 
non No. ,005 pt. I, p. 540 * the 

Gazette of Inthn. * j’ Upper Burma similar 

«;^r"wrTe°'framed"wi.h rrs'^recl to lha. Pro- 


vince, see Notification No. 489, dated 
May, 1894, Burma Gazette, Pt. II, p- 109, Bur. 

R.M. 

NOTES. 

Sec. 135 . — Bills of exchange — foreign btlls 

dishonour, notice of— Acceptance— ^stom ot 

trade. 5O I C. 54' =46 C. 594 - ^ ^hc mere 
fact that the bills were left with the drawees 
for more than the customary time 
bar the plaintiffs from recovering on 
46 C. 584. On this section, see also 

72 I.G. 246. 

Sec. 136 . — See 22 


could not 
the bills. 
47 B. 493 == 


M. 337 ! 4 M-H.C.R. 14 


ru 
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The. Negotiable Instruments Act (XXVI of 1881). 


THE NEGOTIABLE INSTRUMENTS ACT (XXVI OF 1881). 

Rules relating to Notaries Public. 

No, 1433, dated 30th September, 1886. — In exercise of the power conferred by section 
139 of the Negotiable Instruments Act XXVI of 1881 (as amended by Act II of 1885), 
the Governor*General in Council is pleased to make the following Rules for the guidance 
and control of Notaries Public appointed under that Act. and fixing the fees oayable to 
those Notaries : — 

1. Notaries Public shall, in transacting business under the Act, use the forms set 
forth in the Appendix to this Notification. (^Forms omitted.') 

2. Besides recording declarations of payment for honour- (section 113), Notaries 
Public shall, following the practice existing in the Presidency-towns, also register notings 
and protests made by them. No particular form of register is necessary for these purposes, 
but Notaries Public shall keep a substantial blank book in which to enter copies of all the 
letters which they may write presenting bills for acceptance or payment or better security; 
of all bills^^ noted, or protested, or paid for honour, together with all endorsements thereon 
(including that made by themselves, to the effect that the bill has been noted or protested for 
non-acceptance or non-payment or want of better security) ; and of all protests made by 
themselves and of all declarations made by payers for honour. Notaries Public shall fur- 
ther, after examination of each entry in the book, affix their signature thereto, and, where 
demand of acceptance or payment or better security was made by a clerk, shall cause him 
to affix his signature also to the entry relating to the demand. 


3. The book shall be known as the Notarial Register, and the pages thereof shall be 
numbered consecutively. 

4. Every Notary Public shall permit the District Judge or such officer as the Local 
Government from time to time appoints in this behalf to inspect his register at such times, 
not oftener than twice a year, as the District Judge or officer may fix. 

5. When the original instrument is an Oriental language, any noting or protest or 
entry in his register which has to be made in respect of the instrument, by a Notary Public 
may be made either in that language or in English. 

6. In making presentments of bills or notes. Notaries Public shall observe the provi- 
sions of Chapter V of the Act: 

Provided that it shall not be necessary for a Notary Public to allow the drawee of a 
bill of exchange time for deliberation as provided by section 63. 

7. Every Notary Public shall use a plain circular seal bearing if he has been appoint- 
ed by name, his name and the name of the local area within which he has been appointed to 
exercise his functions and the circumscription “Notary Public”, and, if he has been appoint- 
ed by virtue of his office, the name of his office and of the local area within which he has 
been appointed to exercise his functions and the circumscription “Notary Public”. 

8. Every Notary Public shall have an office at such place within the local area for 
which he has been appointed as may be approved in this behalf by the District Judge. 

9. Notaries Public shall charge fees at the rates mentioned below, namely: 

(1) For noting an instrument — 


If the amount of the 
If it exceeds Rs. 

Do. 

Do. 

Do. 

Do. 

(2) For protesting an 
If the amount of the 
If it exceeds Rs. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


instrument 

1.000 but 

5.000 

20,000 

30.000 

50.000 
instrument- 
instrument 

1.000 but 

5.000 

20.000 

30.000 

40.000 

50.000 

60.000 
70,000 


does not exceed 
does not exceed 
do. 
do. 
do. 


does not exceed 
does not exceed 
do. 
do. 
do. 
do. 
do. 
do. 
do. 


Rs. 


1,000 

Rs. 

22 

5,000 

3 

20,000 

5 

30,000 

6 

50,000 

7 

1,000 

8 

6 

5.000 

7 

20,000 

10 

30,000 

11 

40,000 

12 

50.000 

13 

60,000 

14 

70,000 

15 

80,000 

16 


leg. ref. 

^ In cases where the language of the bill is 
tuiknown to the Notary Public, and where it 
w impossible to find any one acquainted with 
*be language of the bill to copy it into the 
^®gi*tcr, an entry in the register of an abstract 
the bill will be sufficient. 


* In addition to the above fees, travelling 
allowance, at the rate of three annas a mile 
by rail and eight annas a mile by road, may 
be charged when the Notary Public is required 
to attend at any place more than one mile 
from his office. 
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Do. 

80,000 

do. 

90,000 

17 

Do. 

90,000 

do. 

100,000 

18 

Do. 

1,00,000 

do. 

22 


(3) For recording a declaration of payment of honour, Rs, 2 — 8 

(4) Duplicate protests, — ^half the charge for the original. 

10. These rules shall come into force on the first day of January, 1887. 


THK NEGOTIABLE INSTRUMENTS (INTEREST) ACT 

(XXX OF 1926). 

[Repealed by Act I of 1938.] 


THE INDIAN OATHS ACT (X OF 1873).^ 


Year. 

1 

No. 

Short title. | 

Amendments. 

1873 

1 

X 

The Indian Oaths Act. 

• i 

Repealed in part, XII of 1873; XII of 
1876; VI of 1900, S. 48; I of 1938; amen- 
ded. VT of 1919. S. 2: X of 1927; 
XXXVX of 1934 ; XXXTX of 1939. 


CONTENTS. 


PRBAMBCe. 

I. PREI.IMINARY. 

Sections. 

1. Short title. 

Local extent. 

2. {Repealed.\ 

3. Saving of certain oaths and affirmations. 

II^ Authority to administer Oaths and 

Affirmations. 

4. Authority to administer oaths and affir- 
mations* 

III. — Persons by whom Oaths or 
Affirmations must be made. 

5. Oaths or affirmations to he made by — 

witness: 
interpreters: 
jurors. 

6. Affirmation by 
objecting to oaths. 


natives or by persons 


LEG. REF. 

^ For the Statement of Objects and Reasons, 
Gazette of India, 1873, Pt. V, p. * 7 J ^ r 
proceedings in Council, see i 6 i 4 ., 1872, Supple- 
ment, p. 880; ibid., 1873. 

233, as*! to 246, 281, 395 and 4*0 J ^ btd ., 1873. 

Extra Supplement pp. i to ^ Hieh 

For civil rules of practice made by the Higji 

Court of und^ Ac and certain 

gru^^’ gour't” a't ’’Mad^irf 


in 


••• .1 T>ci F-ryanaS bV tYlC SoOtllftl PeT 

,hc Sonlh^ P ®RcguIatk)n (HI of 1872), 

ganas bv ^ the Sonthal Parganas 

?■ 3 .- n.TIaw? Regulation, .899 (HI of 

isgo)! B* Hill^^Distrkr^by \he Arakan Hill 

^9.6 (I of .9t6), 

^\,pcr ’ (except the Shan 


Sections. 

IV. — Forms of Oaths and Affirmations. 

7. Forms of oaths and affirmations. 

8. Power of Court to tender certain oaths. 

9. Court may ask party or witn^ whether 
he will make oath proposed by opposite party. 

10. Administration of oath if accepted. 

1 1 . Evidence conclusive as against person 

ofTcring to be bound. . 

12. Procedure in case of refusal to make 

oath. 

V. — Miscellaneous. 

13. Proceedings and evidence not^ invali- 
dated by omission of oath or irregularity. 

14. Persons giving evidence bound to state 

the truth. 

15 . \^R<bealed.'\ 

16. Official oaths abolished. 

SC H E DU LE. — ] 


States) by the Burma Laws Act, 1898 (XIII 
of 1898), S. 4 (O Sch. I, Bur. Code, 

^llritis’h Baluchistan by the British Baluchistan 
Laws Regulation, 1913 (II of I 9 » 3 )> S* 3 » 
Bal. Code : 

Angul District (v'ith an exception) by the 
Angul Laws Regulation. 1913 (HI of 1913)* 
S. 3. B. and O. Code, Vol. I ; 

Pargana of Manpur by the Manpur Laws 
Regulation, 1926 (II of 1926), S. 2. 

It has further been declared, by notification 
under S. 3 (a) of the Scheduled Districts Act, 
1874 (XIV of 1874), to be in force in the 
following Scheduled Districts, namely : — 

The Districts of Hazaribagh, Lohardaga aud 
Manbhum and Pargana Dhaibhum and the 
Xolhan in the District of Singbhum (The 
District of Lohardaga then incluc^d the 
Palamau District, separated in 1894 ; Lohardaga 
is now called the Ranchi District, see Calcutta 
Gazette, (i 899 » Pt- I. P* 44 )—^^^ Gazette or 

India. 1891, Pt. I, p. 504- . _ 

The North-Western Provinces Tarai — Set 

Gazette of India, 1876, Pt. I, p. 5 t> 5 * 
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[Stk April, 1873. 

An Act to consolidate the latv relating to judicial oaths, and for other purposes. 

Whereas it is expedient to consolidate the law relating to judicial oaths, 
— - . affirmations and declarations, and to repeal the law 

Freamb e. relating to official oaths, affirmations and declarations ; 

It is hereby enacted as follows : — 

I. — Preliminary. 

1. ■ This Act may be called The Indian Oaths 
Act, 1873. 

It extends to the whole of British India, and, 
so far as regards ^[British subjects to all Indian 


Short title. 


Local extent. 

States]. 

[Commencement. Repealed by the Repealing Act, 1876 (^XIJ of 1876), 

2. [Repeal of enactmentsA Repealed by the Repealing Act, 1873 (XII 
of 1873). 

3. Nothing herein contained applies to proceedings before Courts Martial, 

or to oaths, affirmations or declarations prescribed 
Saving of certain oaths ^[by or under any Instruction under the Royal Sig^ 
and affirmations. Manual of His Majesty or] by any law which “[no 

legislature or authority in British India has power to repeal]. 

II. — Authority to administer Oaths and Affirmations. 

4. The following Courts and persons are authorized to administer, by 

themselves or by an officer empowered by them in this 
Authority to administer behalf, oaths and affirmations in discharge of the 
oa s an a rma ions. duties or in exercise of the powers imposed or con- 

ferred upon them respectively by law : — 


LEG. REF. 

The Scheduled Districts in Ganjam and 
Vizagapatam — Sfe Fort St. George Gazette, 
1898, Pt. I, p. 666 and Gazette of India, 1898, 
Pt. I, p. 869. 

It has been extended, by notification under 
S. 5 of the same Act, to the Scheduled District 
of Coorg . — See Gazette of India, 1876, Pt. I, 
p. 4 * 7 - 

* Substituted for **subjecis of Her Majesty to 
the territories of Native Princes and States in 
alliance with Her Majesty” by A.O. i 937 * 

‘Inserted by the Act VI of 1919, S. 2 See 
the Indian Articles of War Act (V of 1869) ; 
the Indian Volunteers Act (XX of 1869) ; and 
the Indian Marine Act (XIV of 1887). 

•Substituted by A.O., i937> for ‘‘under the 
provisions of the Indian Councils Aet, i86i, 
the Governor-General in Council ha^ not 
power to repeal.” 

NOTES. 

Sec. 1 . — Oaths Act cannot abrogate the 
provisions of the Evidence Act. 1926 N. 194 ; 
90 I.G. 378. Form of oath — When binding. See 
L.R. 5 A. 147 (Rev.). Power of Court to go 
into evidence when party agrees to abide by 
opponent’s oath. 1924 A. 126., An application 
for an oath under the Act must be one without 
any conditions, such as if the Court does not 
bold the evidence to be sufficient then defen- 
dants should take an oath. It is not open to a 
party to ask the Court to adjudicate and if the 
Court adjudicates against them then ask the 


Court to start a separate proceeding under the 
Oaths Act. 138 I.C. 606=1932 A.L.J. 481 = 
1932 A. 404. Evidence given under special 
oath is conclusive only as against the person 
who offers to be bound by it. 82 I.C. 359 = 26 
Bom. L.R. 713 = 25 Gr.L..l. 1287=1924 Bom. 
511. Oath affecting third person — Whether 
admissible — Failure to take oath on the day 
fixed — Decision by Court without calling for 
further evidence. 88 I.C. 448 = 23 A.L.J, 513. 
Where the complainant offers to be bound by 
the statement made by the accused, if he made 
the statement after walking several steps towards 
the Ganges and the accused made the statement 
under these conditions, the statement being 
made on oath was conclusive proof of the facts 
set forth in it. L.R. 5 A. 147 (Rev.). A party 
may have a perfectly true case and yet for 
peculiar reasons be unwilling to bind his con- 
science by a particular form of oath. The 
refusal to take the oath in such cases can be 
considered merely as a piece of evidence and 
as not proving the falsity of that party’s claim. 
(22 B. 680, relied on). 32 P.L.R. 716. Agree- 
ment by parties to abide by the statement of 
the referee — Re-examination of referee proper. 
See 48 A. 276= 1926 A. 266. 

Sec. 45 Case-Law. — A ll CourLs are autho- 
rized to administer oaths and affirmation. 34 
P.R. 1916 (Cr.) ; 36 I.C. 171. Though the 
Act extends to the territories rtf J^ative Princes and 
States in alliance with His Majesty so far as 
regards the subject of His Majesty, the Vyara 
Court 19 the B^roda State cannot be treatt^d as 
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(a) all Courts and persons having by law or consent of parties authority 
to receive evidence; 


^ [naval], *[or air force] 
of Her Majesty : 


Oaths or affirmations to 
be made by 


(^?) the Commanding officer of any military 
station ’^[or ship] occupied by troops in the service o 

Provided — ■ ’ 

(1) that the oath or affirmation be administered within the limits of the 
station, and 

(2) that the oath or affirmation be such as a Justice of the Peace is com- 
petent to administer in British India. 

IXf.- Persons by 'whom Oaths or Affirmations must he made. 

5. Oaths or affirmations shall be made by the 
following persons : — 

(o) all witnesses, that is to say, all [fersons who may lawfully be examin- 
ed, or give, or be required to give, evidence by or 
witnesses; before any Court or person having by law or consent 

qf .parties authority. to examine such persons or to receive evidence; 

(&) interpreters of questions put to, and 
evidence given by, witnesses; and 
jurors. (<r) jurors, 

®[ Provided that where the witness is a child under twelve years of age, 
and the Court or person having authority to examine such witness is of opinion 
that, though he understands the duty of speaking the truth, he does not under- 
stand the nature of an oath or affirmation, the foregoing provisions of this 
section and the provisions of section 6 shall not apply to such witness, but in any 
such case the absence of an oath or affirmation shall not render inadmissible any 
evidence given by such witness nor affect the obligation of the witness to state 
the truth.] 

Nothing herein contained shall render it lawful to administer, in a cri- 
minal proceeding, an oath or affirmation to the accused person, or , 

administer to the official interpreter of any Court, after he has 
execution of the duties of his office, an oath or affirmation that he will faithfully 

discharge those duties. 


interpreters ; 


and 


LEG. REF. 

'Inserted by Act XXXV of ig34> S. 2 

Sch. . c t- 

• Inserted by Act X of 1927, ^ and Sch. 

• Inserted by Act XXXIX of i 939 » S* *• 

NOTES. 

a Court within the meanings of Ss 4 ^d 14 
of the Act, in relation to proceedings which were 
held before that Court entirely under 
that State, and which had nothing to 
any proceedings in British Ind.a or under the 

law in force in British India. 47 
Bom.L.R. 772 = 25 Cr.L.J. 333= >924 Hu™- 5 '- 
Sec 5 - Applicability. — S. 5 wm intendea 

to apply to an accused person 

trial 101 I.C. 657 = 540- 52=28 Cr.L.J. 461- 

section.— Court deliberately ^s- 
taintng from administering an oath or affirma- 
ifon m the only eye-witness to the murder on 
\hc ground that she wm only 6 to 7 Y^^rs of 

ca'se’^wherc a witness is 

a competent witness, the provisions ofSs 5 and 

6 should be complied with. 6 P.L.J. 147. 
Under S. 5, the omission to take any oath 


or any other irregularity in 

is administered does not invalidate the procee- 
dings. The High Court declined to interfere 
with the order of a Municipal Commissioner 
who was the editor of a newspaper, Who had, 
prior to the disposal of the case, made very 
strong remarks on the case in the newspaper 
of which he was editor, holding that there wm 
nothing illegal in his order, though he would 
have exercised a wise discretion if he had 
refused to sit as one of the Cemmissioners m the 

21 W.R. (Cr.) 31 ; 25 W.R. (Cr.) 6, 


case. 


Child. — A child of tender years should be 
examined as a witness only after the Court 
satisfied itself that the child is intellectuallv 
sufficiently developed to enable it to utidcrstand 
sufficiently what it has seen and afterw^as 
inform the Court thereof. If the Court is saUshed 
that the child has such intelligence, it ^ould 
comply with the provisions of S. 6. 1*0 I.G. 5*4 
= 31 Cr.L.J. II4* See also 6 P.L.J. 147 — 6* 

705. Child’s evidence is not inadmissible 
because no oath was administered to it. Although 
S. 5 is imperative, still S. 13 governs cas« ^ 
this sort. 22 I.C. 737 - See also 47 L.W. — 
1938 M. 490 =(* 938 ) * M.L.J. 

CLW.N. 1246; 1939 Rang. 402=1939 R^^S* 
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Affirmation by natives or Where the witness, interpreter or juror is a 

by persons objecting to Hindu or Muhammadan, 
oaths. 

or has an objection to making an oath, 

he shall, instead of making an oath, make an affirmation. 

In every other case the witness, interpreter or juror shall make an oath. 


IV . — Forms of Oaths and A.ffirmations. 


Forms of oaths and affir- 
mations. 


7. All oaths and affirmations made under section 
5 shall be administered according to such forms as the 
High Court may from time to time prescribe. 


And until any such forms are prescribed by the High Court, such oaths 
and affirmations shall be administered according to the forms now in use. 


8. If any party to, or witness in, any judicial proceeding offers to give 

evidence on oath or solemn affirmation in any form 
Power of Court to tender common amongst, or held binding by, persons of the 
cer am oa s. race or persuasion to which he belongs, and not 

repugnant to justice or decency, and not purporting to affect any third person, 
the Court iriay, if it thinks fit, notwithstanding anything hereinbefore contained, 
tender such oath or affirmation to him. 


LEG. REF. 

* Expl. to S. 7 rep. by Act VI of t^oo, 
S. 48 and Sch. II. 

NOTES. 

L.R. 104 ; 1937 A.M.L.J. 134 ; 1935 A.L.J, 
6i8-=1935 A. 579 ; 38 A. 49— 16 Cr.L.J. 829 : 
t3 C.W.N. 942*36 C. 808 : 6 P.L.J. 147; 2 
I.C. 697 ; 1 1 A. 183 : 10 A. 207 ; 16 M. 105 ; 

1 Weir 823 : 30 M. 222 ; 6 Cr.L.J. 130. 

Secs. 5 and 6. — If a Court thinks that a 
child, though of tender years, is capable of in- 
forming the Court of what it has seen or heard, 
it is obligatory on it to administer oath to ihc 
child as in the case of any other witness. Where 
the Court fails to do so on the ground that the 
child is not capable of realising the significance 
of an oath, the defect would be cured by S. 13 
of the Oaths .^ct. *933 .\.L.J. 618=1935 A. 

579. See also 193B Mad. 49f> = (‘938) i M.L.J. 
289 ; 1939 Rang. 402. 

Secs. 5 , 6 and 13 . — Ever>' person who is 
examined as a witness shall make an oath or 
affirmation and there is no exception in the case 
of a child of tender years. 'I herefore it a 
child is adjudged to b<- a competent witness, an 
oath or afTirmation must be administered to him 
before he is examined ; but an omission whe- 
ther deliberate or inadverdent to do so do< s 
not render his evidence absolutely inadmissible. 
But it is for the C’ourt to deride what weight 
may be given to such unsworn tesiimotjy of 
the child whose evidence must always be re- 
ceived with great caution. >940 Rang. L.R. 104 
-='1939 Rang. 402. See now Amending Act 
XXXIX of 1934. Where on account of her 
youth, neither an oath nor affirmation was ad- 
ministered to a witness that docs not render tho 
evidence of s-uch a witness inadmissible. {See 
Act XXXIX of 1939.) *937 A.M.L.J. 134 ; 

tao I.C. 514 = 31 C’r.L.J. I 14, noted under S. 5. 
s upra. 

Sec. 6. — See 19 C. 355 ; i 939 Rang. 402 = 


1940 Rang.l..R. 104; 38 A. 49=13 .A.L.J. 
1072 = 31 I.C. 1005 ; 20 P.R. 1902 (Cr.)=47 P. 
T .R. 1902 ; 1 I A. 183 ; 10 A. 207 ; x6 M. 105 ; 
i Weir. 823. Witnesses, interpreters and jurors, 
who arc Hindus or Muhammadans are exempt 
from taking oath. As repeating of the Kalma, 
by a Muhammadan witness, is not in accordance 
with the form prescribed by Chief Court under 
S. 7, his refusal to do so cannot be punished 
under S. 173, I. P- Code. 20 P.R. 19*2 (Cr.). 
The offence of giving false evidence may be com- 
mitted, although the person giving evidence has 
been neither sworn nor affirmed. 19 355 - 

The provisions of S. 8-11 of the Act do not 
apply to criminal proceeding. 5 S.L.R. 129 = 
13 I.C. 215=13 Cr.L.J. 23. Nor to proceedings 
before a Village Police Patel under Ss. 14 and 
15 of the Bombay Village Police .Act, 1867. 58 
LC. 147=45 B- 96 = 21 Cr.L.J. 723- A person 
appointed as Local Commissioner for recording 
evidence in a case cannot administer oath to one 
of the parties in the circumstances referred to 
in Ss. 8, 9 and 10 because under the Act a 

Local Commissioner is not a Court. 8g P.R. 
1909 —3 LG. 62 t . Where the oath dictated by 
tho plaintiff was in these terms : “ If I lie in 

saying that T did not strike the balance and had 
paid the debt may my wife be considered to 
have been divorced from me.’* Meld, that the 
oath was repugnant to decency and affected a 
third person and was obviously in contravention 
of S. 8. 66 P.R. !gio = 7 I-G. 479. 

Secs. 8 and 11 : .Scoi*e oi -. — See 1937 All. 
701 ; 1938 Bom. 465. 

Sec. 8 . — -See 1 3 B. 389 = t 3 Cr.L.J. 23=13 I. 
C. 215 ; 5 S.L.R. 129. The word ‘affecl* in 

S. 8 should be taken to mean ‘to rc-act upon 
in any way’. An oath in the name of a third 
person does not necessarily ‘afi'ect’ that person. 
An oath in the form ‘I swear by iny children’ 
is not one which is prohibited by S. 8. >937 

A.M.L.J. 94. The “oath or solemn affirma- 
tion” referred to in S- 8 et seq is in its nature 
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9. If any party to any judicial proceeding offers to be bound by any such 

oath or solemn affirmation as is mentioned in section 8, 
if such oath or affirmation is made by the other party 
to, or by any witness in, such proceeding, the Court 
may, if it thinks fit, ask such party or witness, or 
cause him to be asked, whether or not he will make 

the oath or affirmation. 

Provided that no party or witness shall be compelled to attend personally 
in Court solely for the purpose of answering such question. 


Court may ask party or 
witness whether he will 
make oath proposed by 
opposite party. 


NOTES. 

and essence quite distinct from the oaths and 
affirmations contemplated by S. 5. Under 
S. 8 the oath or solemn affirmation may be 
as infinite alike in form and contents as racial 
custom or the dictates of any religious persua- 
sion may sanction or require. Neither an in- 
vocation nor an oath or affirmation in the 
technical sense of these words is in any way an 
essential part of the so-called oath or solemn 
affirmation referred to in S, 8 of the Act. 54 
I.A. 301 =cs Luck. 316=1927 P.G. 165 = 53 
L.J. 1 (P.C.) Under S. 8 of the Oaths Act, 
for an oath to be administered by the Court it 
is necessary that it should not be against de- 
cency and that it should not affect the rights of 
a third party. Where during the trial the de- 
fendant offered to abide by the oath on talok of 
one of the witnesses for the plaintiff and that 
witness agreed to take the oath, but the defend- 
ant resiled from the offer later on. Held, that 
divorcing one’s wife was not a very respectable 
form of oath and militated with decency and 
that it had also the effect of divorcing the wife 
who was a third party and that in the circum- 
stances the refusal of the defendant to give an 
illegal oath did not affect the case at all. 189 
I.C. 687=1940 Pesh. 26. Under S. 8 the 
initative should come from the parties and not 
from the Court. The dismissal of a suit was 
accordingly set aside on the ground that 
the lower Court might have been 
influenced by the refusal of the plaintiff to 
swear touching sacred books. 139 I.C. 836 (i) 
= 56 C.L.J. 77 = 36 C.W.N. 786. Form of oath 
— Denial before deity — Purpose of oath is not 
to call the attention of God to the witness, but 
the attention of the witness to God. 84 I.C. 
314=1924 Oudh 442. AH that is necessary fc^ 
an oath is an appeal to the Supreme Being 
thinking Him as the rewarder of truth and the 
avenger of falsehood. *924 Oudh 442 ’ See also 
84 I.C. 314= 1924 B. 511; 52 B. 295 = 30 Bom. 
L.R. 447 ; 26 A. L.J. 7 (P.G.). . 

Secs. 8 and 9 . — The parties to the suit 
Stated that tliey constituted a third ^ 

a Munhnsir Ilahi and that they would be bound 
by his decision but before he was examined, the 
plainiifl stated that he would not be bound un- 
less a special kind of oath was administered to 

7 That request was refused, J J statement re- 

corded and in accordance therewith tbe plam- 

ullVlaintUrTo^rcSie fSm’ ^sreement^befo^c 

L^gnfAg rTot beinT applicable 

® the ground that the parties had the first 


fnsian^e^nevcrintcndcd to administer any oath 

^t iu to j X46I.G. 569=1933 a.l.j. 69=1933 


A. 184. See also 1931 A. L.J. 393. Where the 
mukhtamamah gave the mukhtar authority to make 
a compromise, confess judgment or make a re- 
ference to arbitration. Held, that the powers 
were sufficiently wide to include authority to 
take action under Ss. 8, 9 and 10 of the Oaths 
Act. 8 O.W.N. 880=1931 Oudh 350. 

Secs. 8 and 11 . — Where defendant agrees 
to abide by plaintiff’s statement in the witness 
box but not in the form of any special oath as 
is referred to in S. 8, the agreement is bind- 
ing on hirp even apart from S. ii, and he 
cannot be allowed to resile from it. 164 T. 
G. 1116=1936 O.W.N. 841. The eviden<» 
given by a person to whom the special oath is 
administered at the instance of a party to a 
suit is, when the party offering to be bound by 
the special oath, is suing in a representative 
capacity, conclusive not only as against him 
but also the persons whom he is properly 
representing in that litigation, and the decr^ 
following the taking of the special oath would, 
therefore, clearly operate as res Judicata against 
the representatives as well in the absence of 
allegation and proof that the party^ acting in a 
representative capacity has been guilty of fraud 
or collusion or other vitiating circumstances. 
40 Bom.L.R 1005 = 1938 Bom. 465. 

Sec. 9 .— See 13 B. 389; 13 I-C. 2*5? 65 1 . 
G. 700 ; 22 M. 234 ; 17 M.L.J. 99 J *7 ALL.J. 
536 ; 18 A. 46 ; 20 A. 49 ; 45 B. 96 = 22 Bora. 
L.R. 898 ; 31 A. 315 = 2 I.C. 201 ; 1 Weir. 822. 
The Act gives the Court a discreuon to ad- 
minister the oath or not and if a party aft«r 
agreeing to an oath satisfies the Gomt that 
there is good ground for retracting, the Court 
would exercise a wise discretion in refusmg to 
administer the oath but when a party puts for- 
ward frivolous reasons for retracting, the Court 
would be justified in administering the oath not- 
withstanding the retraction. 4 9 A. 386^x00 
I.C. 473= 1927 A. 590. See also 1933 A.L.J. 69 
= t933 A. 184; 35 C.W.N. 130. Where the 
plaintiff proposed one form of oath for the 
defendant and the defendant accepted it the 
plaintiff cannot insist on another form. 7 
M.L.T. 197=5 I'C. 939. See also 1928 M. 
488. Where a party agrees that he would be 
bound by the oath of a witness, though the 
other parties do not agree to be so bound, he 
will be bound and the case must be tried only 
as against the others. 27 A.L.J. 1095=118 I. 
C. 188 (0 = 1929 A. 759 (O- Per Guha, J . — 

The principle that an offer can be withdrawn 
before it is accepted is applicable to an offer 
made under the Oaths Act. 35 C.W.N. 13°*^ 
= 1321. C. 682=1931 C. 549; 1933 A.L.J, 
60=1033 A. 184. It cannot be Withdrawn 

after acceptance. i 933 A.L.J. 588=1933 A. 
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10. If such party or witness agrees to make such oath or affirmation, the 

Court may proceed to administer it, or, if it is of such 
Administration of oath nature that it may be more conveniently made out 
1 accep e . Court may issue a commission to any 

person to administer it, and authorise him to take the evidence of the person to 
be sworn or affirmed and return it to the Court. 


NOTES. 

463. Even if a party resiled from taking oaths, 
in matters to be proved by oaths, it is not 
equivalent of its proof. No decree can be 
passed under the circumstances against the re- 
siling party. The Court then can proceed with 
the suit in the ordinary manner drawing infer- 
ence from the defaulter’s conduct and can 
impose upon him appropriate costs. 1912 M. 
W.N. 361 = 15 I.G. 195. (But 65 I.G. 700). 
See also 27 O.C. 217. Where in a suit on a 
promissory note evidence had been recorded 
before an agreement to abide by the defendant’s 
oath was entered into by plaintiff. Held^ that 
it was competent to the Court to decide the 
suit on the evidence already on record. 4 
L.W. 258=36 I.G. root. An agreement to an 
oath contained a provision that if owing to 
the challenger’s failure to pay the cost of 
taking the oath, the same was not taken it 
should be treated as equivalent to the oath 
having been taken. Held, that the provision 
introduced a method of decision which the law 
did not authorize and can have no legal con- 


seauence. (31 M. i, Ref.) 52 I.G. 619. 
Where the agreement was to take the oath on a 

f iarticular day but the oath was taken on a 
ater day the burden lies on the person who 
relies on oath to show that time was not the 


essence of the contract. 10 L.W. 140=52 I.G. 
619. A duly authorized agent holding a 
special power of attorney enabling him to 
conduct the suit in a manner he may deem fit 
and in particular to withdra\v or compromise, 
can make an offer under S. 9 to be bound by 
the oath, of the other party and to have the 
case decided in accordance therewith. 38 A. 
*3* = 32 I.G. 348. “Party” as including duly 
authorized representative — Pleader making 
offer — Client bound. See 114 I.C. 759—1929 
Oudh 56; 8 O.W.N. 880=1931 Oudh 350. 
Guardian ad litem — Power to consent to offer of 
special oath — Leave of Court not obtained— 
Absence of fraud or negligence — Minor if bound. 
34 C. W.N. 310. The expression “any party to 
any judicial proceeding” in S. 9 must be 
interpreted as including the pleader representing 
him in the case. If a pleader is authorised by 
the Vakalalnama in his favour to do all proper 
Pairvi in the case and to represent his client in 
a litigation and to present all sorts of applica- 
tions which may become necessary even though 
no express power to compromise the case on his 
behalf may have been conferred upon the 
pleader, still the pleader being a duly authorised 
person to represent the client would be fully 
entitled to bind the client by offering to abide 
by the special oath of the opposite party. For 
the purposes of S. 9 all that is necessary is that 
the pleader or the agent should be considered 
a duly authorised agent on behalf of his party 
^ conduct the case. >940 O.W.N. 662=1940 
Oudh 314=15 Luck. 686. Where the pleader 

C.C,M. — 474 


appearing for the defendants made an ofTer 
that the suit might be decided on the oath of 
the opposite party and it appeared that the 
pleader acted under instructions from one of 
the defendants who presumably had been 
authorized by the rest to take the necessary 
steps. Held, that the parties could not resile 
from the offer made by the pleader. 34 G.W. 
N. 310=129 I.G. 408=1930 G. 463. See also 
132 i.G. 682 = 35 G.W.N. 130=1931 Gal. 549. 
If a pleader has been expressly authorized to 
make an offer on behalf of his client to be 


bound by the oath of the other party his action 
in that respect would be binding on the client. 
137 I.G. 810 (2)=33 P.L.R. 470=1932 L. 

414. The statement made by one of several 
defendants in pursuance of an agreement made 
under the Act is binding as against the parties 
who had offered to be so bound. Where how- 
ever the rights and liabilities of the defendants 
in a particular case arc inseparable a decree 
can be passed even against the defendant, who 
was not a party to the agreement. 8 O.W.N. 
880=1931 O. 350. Where the plaintiff does 
not offer to be bound by the statement on oath 
made by the defendant then the plaintiff’s 
application to offer a special oath to the defen- 


dant would not come within the terms of S. 9 
and the Act would not apply. 138 I.G. 606 = 
1932 .A.L. J. .181 = 1932 A. 404. See also 26 A. 

L.j. 7 (P.G.). 

Secs. 9 and 11 . — Offers to be bound by 
oath when can be resiled from. See 1926 L. 
240; 4 Mys.L.J. 217 ; 33 G.W.N. 130; 1933 
A. 463. A party offering to be bound by oath 
of the other party is entitled to resile at any 
time before the statement on oath as taken and 


it is not necessary that the Court should be 
satisfied that the party had good reasons for 
resiling. 1935 A. L.J. 212=1935 All. 276. But 
see 55 All. 298=144 I.C. 7 * 9^*933 All. 463 ; 
171 I.G. 12=1937 Nag. 212 ; 38 P.L.R. 1x71 
= 163 I.C. 513. 

Sec. 10 . — See 13 B. 3B9 ; 5 fj.L.R. 129 ; 13 

Cr.L.J. 23=15 I.C. 215; t VVeir822. Unless 
specially authorized a vakil cannot agree to a 
decision, on tlie oath of the opposite party in 
a particular form. 20 M.L.J. 386 = 5 I.G. 514. 
See also 1940 O.W.N. 662 —1940 Oudh 314. 
Agreement to take oath must specify form of 
oath and place where the oath has to be ad- 
ministered. 21 M.L.J. 618 = 9 LC. 260. Oath 
should be taken in the presence of parties to 
id ^ 3 it, 17 I.C. <130. Where the 
necessary procedure, preliminary to the agree- 
ment is not adopted the oath is not binding* 
Xlic prov'i.sions of the Act must be strictly 
followed. 1919 M.W.N. 272 = 6 I.G. 604. 
*‘Oaih or solemn affimiation’* may be 
sufficiently ‘•administered*' to a witness within 
the meaning of S. 10 when a statemciit is 
made by him in the presence of a deity. 54 
I.A. 301=2 Luck. 316=1927 P.G. 165 = 53 M* 
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Evidence conclusive as 
against person offering to 
be bound. 


11. The evidence so given shall, as against the 
person who offered to be bound as aforesaid, be 
conclusive proof of the matter stated. 


NOTES. 

L.J. I (P.C.). A. party cannot revoke an offer 
to abide by the oath of another after the offer 
is accepted by the other side although the oath 
is not actxially taken. 55 All. 298=144 I.G. 
719=1933 A.L.J. 588=1933 A. 463 ; 43 P.L.R. 
38=1^41 L.ah. 173. But see 153 I.C. 686=1935 
A.W.R. 78=1934 A.L.J. 212=1935 All. 276. 
The offer by a party to a suit as to being bound 
by a statement on oath of his opponent, on 
being accepted by the latter, is in the nature 
of a binding contract. The person who makes 
the offer cannot, therefore resile from the con- 
tract, 194T Lah, 173. Where defendant agrees 
to a decree being passed against him in case 
plaintiff takes oath in presence of six specified 
persons but only five of such persons 
present, he is entitled to object to the adminis- 
tration of the oath in the absence of the sixth 
person. And the objection being perfectly valid 
one, no inferences can be drawn against the 
defendant. 1933 L. 452= 145 l.C. 7 ‘^ 4 - 

Sec. 11 . — The provisions of S. 1 1 can only 
be attracted after the oath has been taken in 
accordance with the agreement arrived at 
between parties as mentioned in Ss. 9 ^ud 10. 

(1938) I M. L.J. 368 = 47 L.W. 453= >938 ^^ad. 

385. Also it is necessary that the statement 
given by a reference should amount to evi- 
dence of the fact in dispute between the parties. 
103 l.C. 348=1927 A. 676. See 1 Weir 8^® 1 
31 A. 315 — 6 A.L.J. 244 = 2 l.C. 201 ; 45 B* 

96 = 22 Bom.L.R. 098 = 58 l.C. 147 ; 21 Cr.L.J. 
723 ; 13 B. 3R9 ; 5 S.L.R. 129= 13 Cr.L.J. 23 
= 13 l.C. 225 ; 19 A.L.J. git ; 

= 29 P.W.R. 1919=49 l.C. 1005. All that is 
necessary to an oath is an appeal to the 
Supreme Being and, thinking Him as the 
rewarder of truth and the avenger of falsehood. 
The form of oath is immaterial provided it 
involves in the mind of the witness the bringing 
to bear in the witness’s mind this apprehension 

of punisliment. 84 l.C, 3*4= >924 442 ! 54 

I. A. 301=53 M.L.J. i (P.C.). Where the party 
agreeing to abide by the oath of his opponen 
imposes fresh conditions at the time of ta ing 
the oath, the party taking the oath has tne 
right to enforce the agreement originally en ere ^ 
into and if he takes the oath according to e 
original agreement the evidence will be cone us 

against the other party. 12 M L. 1 . 3 7 

I C. 339 ; 98 l.C. 864-19^7 L. 99; 49 A. 3.8 
= 1927 A. 590. See also 1937 Vo The 

.\ll. KC ,;38 P.L..R. .I7C ' ' -I-.. 

to a suit can validly agree. 


parties 


even 
abide by 


apart from tlie Act. that ‘^ey wiu amae^oy 

m rhe^JTtrand Ihey can »cave the 

stat<*nient. 

,933 A. 06 . ' ■ oath 

agreeing to abide oy 

has power to dismiss the plain- 
ff’s suU on account of the plaintiff not having 
taken he oath but must either proceed to 


' • v... tl3/» nath of a third 


administer the oath and decide the c^e^ in 
accordance therewith or accept the plaintiffs^ 
refusal to abide by the oath drawing such infer- 
ence from the refusal as is permissive and then 
proceed with the trial of the case in accord- 
ance with law. 99 l.C. 288=1927 L. 78 (1). 
This section only provides that as against _ a 
person who offers to be bound by the special 
oath, it will be conclusive proof of the matter 
stated. 26 Bom.L.R. 713 = 82 l.C. 359=*'924 
B. 511. Failure of defendant to take oath 
owing to plaintiff’s absence to hear oath 
Evidence when conclusive. See 90 l.C. 77=49 
M.L.J. 379. Pre-emption — Offer by guardian 
of minor defendant to be bound by oath of 
plaintiff Extent of minor‘s liability. See 44 A. 

117 = 6^. l.C. 646=1922 A. 160=19 A.L.J. 911. 
An oath is binding only on the person ivhc offers to he 
bound by it. Where in a suit only one of the 
plaintiffs agrees to the dismissal of the suit, in 
case the defendant takes the oath and the 
defendant docs so accordingly, the dismissal is 
conclusive only against the plaintiff who 
consented. 50 P.W.R. 1918; 83 PAV.R. *9^8- 
4.5 l.C. 230. See also 1929 A. 759. The ettect 
of an oath taken under the Oaths Act is rnerely 
to furnish conclusive evidence on the matter m 
issue and a decision on oath is res judicata, 30 

M. 287-24 M.L.J- 32 1 -‘B I-C-^835- Th= 

fact that a case was decided on the oam 01 
the defendant is not a sufficient ground Jor 
refusing the defendant an opportunity to pro^ 
to the satisfaction of the Court that the claim 
had been brought on a false documen^t, to 
support an application under S. 47b, Lr. r. 
Go^d"^. 96 Lc!^*877 = 27.Gr.L.J. 1021 = 1926 A. 

577. Where a decree is passed on the esn 
dence of a witness owing to an agreement to 
be bound by the oath of that 
a decree is not a consent decree under S- 96 
?a) G P. Code. A consent decree means a 
decree in a suit which has been compromised. 
An alreement to be bound by the evidence 
of a witness is not an agreement to 
mise Such a decree is appealable and caimot 
bl questioned by a separate suit. 172 l.C. 
4.21 I-L.R. (1940) Nag. 310=1938 Nag. 64. 
But the agreement may amount to an a<^ust- 
ment of dispute under O. 23, R. 3; G. P. Code 
and may create an estoppeK i 937 A. 1 --.J* 

io 66 =i 7 » I.G. 697= 1937. A. 7 ®*- 
not be construed as meaning that the evidence 
given on oath in a proceeding becomes automaUc- 
a‘ly conclusive in all possible proceedings m 
which the subject-matter of the evidence g'ven 
on oath may be involved. It can only be 
evidence in the proceeding in which it is a<^- 
ally being received. In an application under 
O 21, R. TOO, C. P. Code, for delivery the 
respondent challenged the petitioner to take a 
special oath, and the oath havmg been taken 
the application was allowed. The respondent 

then Ifiled a suit under O. 21, R. 103, 
defendant (petitioner) pleaded that no suit 
would lie because of the evidence whi^ be 
have on oath in the proceedings under 21, 

R. 100. Held, that though the suit following 
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12. If the party or witness refuses to make the oath or solemn affirmation 

referred to in section 8, he shall not be compelled to 
Procedure in case of re- make it, but the Court shall record, as part of the 
usa o ma e oat . proceedings, the nature of the oath or affirmation 

proposed, the facts that he was asked whether he would make it, and that he 
refused it, together with any reason which he may assign for his refusal. 

V. — Miscellaneous. 

13. No omission to take any oath or make any affirmation, no substitution 

of any one for any other of them, and no irregularity 
Proceedings and evidence whatever, in the form in which any one of them is 
not invalidated by omission administered, shall invalidate any proceeding or 
of oath or irregularity. render inadmissible any evidence whatever, in or in 

respect of which such omission, substitution or irregularity took place, or shall 
affect the obligation of a witness to state the truth. 


NOTES. 

the order on the claim petition might be a 
continuation of the same proceedings for 
some purposes, there was an essential difference 
between the two; and unless it was clearly 
present to the minds of the parties that the 
evidence given on oath in the claim petition 
was in no manner to be challenged in or by a 
subsequent suit it must be held that an oath in 
those proceedings must relate to the claim 
proceedings themselves and to them alone. 
The burden lay on the applicant to show that 
the challenge was intended to have any effect 
upon any possible civil suit which might be 
filed under R. 103 of O. J2i, C. P. Code. 51 
L.W. 449=1940 Mad. 627 =(i94o) i M.L.J. 
685. 

Sec. 12 . — A Court does not act irregularly 
or illegally in taking into consideration plain* 
tiff’s refusal to take oath the defendant agree- 
ing to be bound by it. But no weight should 
be attached to plaintiff’s refusal when defendant 
also refuses, 7 N.L.R. 50=10 I.C. 472, A mere 
refusal to take a particular oath is not sufficient 
for deciding the issue against the party refusing 
it. 32 I.C. 619. See also 93 I.C. 830= 1926 
C. 817, If a party refuses to make the oath, 
the Court has no power to compel him to make 
it. The duty of the Court is to record as part 
of the proceedings, the nature of the oath pro- 
posed, the facts that he was asked whether 
he would make it and that he refused it to- 
gether with any reason which he may assign 
for his refusal. 9 Mys.L.J. 362. No doubt 
the refusal to take a special oath is conduct 
which the Court is entitled to consider along 
with other evidence in the case but the refusal 
should not automatically be allowed to out- 
weigh the positive evidence which has been 
adduced. Where therefore the plaintiff has 
produced his account books which the defend- 
ant called on him to produce and he has 
given all the evidence necessary to support his 
case, his refusal to take a special oath offered 
by the defendant which the plaintiff considered 
derogatory should not be taken as reflecting on 
the truth of his claim. 142 I-C. 137= 1933 N. 
52. A challenger should not be permitted to 
resile after his offer has been accepted by the 
Other party unless good ground is shown to the 
satisfaction of the Court by the challenger. 


Apart from authorities, there is no principle of 
law on which an agreement can be allowed to 
be broken with impunity without any valid 
reason. *938 M. W. N. 110 = 47 L. W. 
453=*938 Mad. 385 = (i938) i M.L.J, 368. 
(43 L.W. 681 = 1936 Mad. 406=70 M. 

L. J. 449 reversed.) Application of S. 12 to the 
case of challenger, would be an extension of the 
provisions of S. 12 in a manner which is not 
justifiable. Where the challenger who was to 
light the camphor in accordance with the offer 
made by him. has refused to perform that 
which he had undertaken to do, he should be 
taken to have waived that condition. The 
Court can order any Commissioner to light the 
camphor but should see that it is extinguished 
by the other party when taking the oath. (1938) 

I M.L.J. 368. 

Sec. 13 . — .As to .scope of section. see 1938 

M. W.N. 9o=(i 938) 1 M.L.J. 289. Sec. 13 

cures the form of the oaih and even an entire 
omission to take the oaih, but does not cure 
the absence of authority in the officer adminis- 
tering the oath. 116 I.C. 248 = 31 Bom.L.R. 
144=30 Cr.L.J. 593.= 1929 B. 126. When a 
Judge or Magistrate has elected to take the 
statement of a person as evidence, he has no 
option but to administer either the oath or 
affirmation to such a person as the case may 
require. The proper cour.se in such cases is ot 
record the questions and answers put to the 
witness to ascertain whether he is competent to 
testify and, if the Court comes to the conclusion 
that he is competent, an oath or affirmation 
should be administered. A child is generally 
competent, if he is old enough to understand 
that it ought to speak the truth, 2 L.IJ.R 322. 
See also i93-> A. 579. As to the effect of omis- 
sion to record deposition as on solemn oath or 
affirmation, see i8 C.W.N. 1323. A.s to whether 
if the jury in a Sessions trial are not sworn, the 
omission is one which could be covered by 
S. 13. See 20 W.R. (C'r.) 19. Where on 
account of her youth, neither an oath nor 
affirmation was administered to a witness that 
does not render the evidence of such a witness 
inadmissible 1937 A.M.I..J. 134. See also 1938 
.Mad. 490 =(i938) i 2O9; *939 Rang. 

402; 15 Mys.L.J. 217 .j2 Mys. H. C. Rep. 

295- 
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14. Every person giving evidence on any subject 
Persons giving evidence before any Court or person hereby authorized to 
bound to state the truth, administer oaths and affirmations shall be bound to 

state the truth on such subject. 


15. [Afnendment of Penal Code, Ss. 178 and 181.] Repealed hy Act I of 
1938. 

16. Subject to the provisions of sections 3 and 5, no person appointed to 

, V 1 * office shall, before entering on the execution of 

Official oaths abolished. duties of his office, be required to make any oath, 

or to make or subscribe any affirmation or declaration whatever. 

SCHEDULE. 


[Repealed hy the Repealing Act (X// of 1873).] 


OBSCENE PUBLICATIONS ACT (VIII OF 1925). 
[Phe whole of thisi Act was repealed by Act I of 1938.] 


THE OBSTRUCTIONS IN FAIRWAYS ACT (XVI OF 1881). 

[Rep. in part by Act X of 1914.] 

PREFATORY NOTE.— The following is the Statement of Objects and Reasons 
appended to the Bill : — t ♦ 

■‘The object of this Bill is to empower the Government to remove obstructions to 

navigation which may exist m fairways ^^The advantages of having such 

prohibit the creation of such obstructions for me these a question 

law have been impressed upon the ‘=5^^ re"move the^fishmg stakes which are 

has been raised as to the power of ^ort of Bombayf and which, having 

annually placed during the fine season m the s a . ^ now a source of serious dan- 

recently been advanced into the approach to the 35® j^ted to the deposit of ballast 

f;%iipm"i?ir/rt‘’tbrmLr^^^^ 

Ran1orn:‘°be n^^S'^forLme^ o^tre?"pr'even.ivr“p;ters than those which Government now 

possesses, has been made apparent. ... fliaf the cowers of Government 

There can be no doubt that it is relation to matters of this nature, 

officers and the procedure to ^Statute Book as it now stands, does not deal 

should be clearly defined, and as the prepared. A precedent for such 

adequately with the subject, the P^-^sent Bill has been p ^ Removal of 

legislation will be found in the Imperial Statute 40 and 

Wrecks Act. 1877). . statute goes beyond it in two 

The Bill, while following S«"®'5^/Xtrictions conferred by it is not confined as in 
material respects. The caused by wrecks, but extends also to fishing stales, 

the statute, to the case of form an obstruction or danger to nayi^tion. The 

ballast and any other thing which fPL. statute is that, in addition to giving power to 

other poFnt fn which the Bill the wilful creation of 

remove existing obstruction, it enables h^ Governor-General in Council is empowered 
ohTt?uctions in the f'tt'jfe • W.A tfns ob^e« me "Ifbl 

(section 7) to make .1® 5lfhig of any other act which will, in his opinion cause or be 

the casting of ballast or the domg^ot ^any^^.^^^^^^ Part HI. 

likely to cause danger ui 

nth January. ^ Lhx;isi.atiok. -Section 1 repealed in part by Act X of 1914 

KFrrxn of Subsbque ^ Reasons, see of India Ft. V. p. 3; 

For the o/ O 3 ^ggj^ Supplement, pp. 19 and 405.^ 

for Proceedings m i-ouiic.i*, 


Sec. 14 -— 


notes. ^ , 

to application of the section 


to child witness, see 76 I.C. 1037 = 25 O-L.J- 

317; *939 N.L.J. 396. 
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Preamble. 


Short title. 


\\Sth March, 1881. 

An Act to empoiver the Government to remove or destroy obstructions in fair- 
vuays, and to prevent the creation of such obstructions. 

Whereas, it is expedient to empower the Government to remove or destroy 

obstructions to navigation in fairways leading to 
ports in British India, and to prevent the creation of 
such obstructions ; It is hereby enacted as follows : 

1. This Act may be called The Obstructions 
IN Fairways Act, 1881 ; i[ ’♦' * * *] 

But nothing herein contained shall apply to vessels ® [belonging to, or 
hired by a contract made on behalf of, the Crown]. 

2. Wlienever, in any fairway, leading to any port in British India, any 

vessel is sunk, stranded or abandoned, or any fishing 
Centi^l Government jm- stake, timber or other thing is placed or left, “[the 

troy obstruction in fairway. Central Government] may, if in its opinion such 

thing is, or is likely to become, an obstruction or 

danger to navigation, — 

(а) cause such thing or any part thereof to be removed; or 

(б) if such thing is of such a description or so situate that, in the opinion 
of the “[Central Government], it is not worth removing, cause the same or any 
part thereof to be destroyed. 

3. Whenever anything is removed under sec- 
Central Government en- tion 2 the ®[ Central Government] shall be entitled to 
titled to expenses incu»- receive a reasonable sum, having regard to all the 
tUm removing o struc- circumstances of the case, for the expenses incurred 

in respect of such removal. 

Any dispute arising concerning the amount due under this section, in 

, respect of anything so removed, shall be decided by 
expenses the District _ Magistrate or Presidency Magistrate 

having jurisdiction at the place where such thing is, 
upon application to him for that purpose by either of the disputing parties ; and 
such decision shall be final. 

4. The *[Central Government] shall, whenever anything is removed 

under section 2, publish in the Official Gazette a noti- 
Notice of removal to be fication containing a description of such thing, and 
given by Central Govern- time at which and the place from which the same 

was so removed. 


Things removed may, in 5. If, after publishing such notification, such 

certain cases, be sold. thing is unclaimed, or 

if the person claiming the same fails to pay the amount due for the said 

expenses and any customs-duties or other charges properly incurred by the 

^[Central Government] in respect thereof. 

the *[ Central Government] may sell such thing by public auction, if it is 

of a perishable nature, forthwith, and, if it is not of a perishable nature, at any 

time not less than six months after publishing such notification as aforesaid. 


6. On realizing the proceeds of such sale, the amount due for expenses 
_ , , , and charges as aforesaid, together with the expenses 

Proceeds how applies . sale, shall be deducted therefrom, and the 


LEG. REF. 

* Repealed by Act X of 1914. 

* Substituted by .A.O., 1937- 

* Substituted by A.O., I 937 Ihr ‘Govern- 

ment.* 


* Substituted for ‘Local Government* by 
A.O., 1937 - 

notes 

Sec. 3 . — See Rat. 241 =Cr. Rg, 8 of 18OG. 
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surplus (if any) shall be paid to the owner of the thing, sold, or if no such 
person appear and claim such surplus, shall be held in deposit for payment, 
without interest, to any person thereafter establishing his right to the same : 

Provided that he makes the claim within one year from the date of the 

sale. 

7. For the purposes of this Act, the term “vesser* shall be deemed to 

, include also every article or thing or collection of 

“Vessel to include tac- r:: : : 


kle, cargo, etc. 


- — — ^ ^ 

things being or forming part of the tackle, equipmeiit, 
cargo, stores or ballast of a vessel ; and any proceeds 
arising from the sale of a vessel, and of the cargo thereof, or of any other pro- 
perty recovered therefrom, shall be regarded as a common fund. 

8. The Central Government may, from time to time, by notification’^ in 

the Official Gazette, make rules to regulate or pro- 
Power to make rules to hibit, in any fairway leading to a port in British 
regulate and prohibit the India, the placing of fishing stakes, the casting or 
placing of obstructions m throwing of ballast, rubbish or any other thing likely 
airways. give rise to a bank or shoal, or the doing of any 

other act which will, in ’'[its] opinion, cause, or be likely to cause, obstruction 
or danger to navigation. 

9. Whoever is guilty of any act or omission in contravention of the rules 

made under section 8 may be tried for such offence in. 
Penalty for breach of ^ny district or presidency-town in which he is found, 
such rules. and shall be punished with imprisonment for a term 

which may extend to six months, or with fine which may extend to five hundred' 
rupees, or with both. 

10 Whenever the maintenance or creation of an obstruction in any fair- 
way, has become lawful by long usage or otherwise, 

Compensation payable m ^^id such obstruction is removed or destroyed'* under 

section 2, or its creation is reflated or prohibited 
under section 8, any person having a right to main- 
tain or create such obstruction shall be entitled to receive from the [^Central 
Government] reasonable compensation for any damage caused to him by suen 
removal, destruction, regulation or prohibition. 

Every dispute arising concerning the right to such or the 

amount thereof, shall be determined according to the law for the time being i 
force relating to like disputes in the case of land needed for public purposes and 
norotherwisf ; and for fhe purposes of such law the faipvay from or m wh’ch 
such obstruction was removed or destroyed, or m which its creation was refla- 
ted or prohibited, shall be deemed to be a part of the presidency-town, or district 
in which the port to which such fairway leads xs situate. ^ • -r -i-- u 

11 Whenever any obstruction in a fairway leading to a port m ^British 

11, Whenever a y removed or destroyed or whenever 

the creation of any such obstruction has been regula- 
ted or prohibited, by an order of the Central Govern- 
ment or a Provincial Government, previous to the 
oassing of this Act, such removal, destruction, regula- 
tion or prohibition shall be deemed to have been 


certain cases for damage 
caused under this Act. 


Certain action of the go- 
vernment previous to pas- 
sing of this Act be deemed 
to have been taken iiere- 
iindcr. 


effected under this Act. 


l-or such notification (i) for Madras, 
Madras and O; ( = ) for Bombay, r« 

”°^"siLJbutrd for "his” by A O.. I937- 

Substituted for ‘Secretary of State for India 


in Councir by A.O., 1937. 


NOTES. 

Sec. 10 . — See the Land Acquisition Act (I 
of 1 894) . 
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Savings of other powers 
possessed by Central Gov- 
ernment. 


[13, 


12. Nothing herein contained shall be deemed 
to prevent the exercise by the ^[Central Govern- 
ment] of any other powers possessed by it in this 
behalf. 


All references in this Act to the Central Government shall, in 
. relation to fairways in inland waterways, be construed 

Application to fairways references to the Provincial Government concer- 

m inland waterways. v.v.o 

ned. ] 


THK OFFICIAL GAZETTES ACT (XXXI OF 1863). 

N.B. — This Act has been declared to have ceased to have effect by the 
Government of India (Adaptation of Indian Laws) Order, 1937 and has also 
been expressly repealed by Act I of 1938. 


THE OFFICIAL SECRETS ACT (XIX OF 1923).« 

% 


Year. 

No. 

i 

Short title. 

r 

Amendments. 

1923 

{ i 

XIX iThe Indian Official Secrets ' 
\ Act, 1923. 

1 t 

Repealed in part. X 1 1 of 1927 ; 
see Act XXXV of 1939, 

J 




[2nd April, 1923. 

An Act to consolidate and amend the Bazv in British India relating to official 
secrets. 

Whereas the law in British India relating to official secrets is at present 
contained in two Acts of the Governor-General in Council, namely, the Indian 
Official Secrets Act, 1889, and the Indian Official Secrets (Amendment) Act, 
1904, and one Statute of Parliament, namely, the Official Secrets Act, 1911 ; and 

Whereas the Official Secrets Act, 1911, has been amended by the Official 
Secrets Act, 1920, which statute applies to the United Kingdom and to certain 
British possessions, but not to British India ; and 

Whereas it is expedient that the law relating to official secrets in British 
India should be consolidated and amended ; 


It is hereby enacted as follows : — 

1 (1) This Act may be called The Indian 

a Officiai. Secrets Act, 1923. 

app ‘cation to the whole of British India, and applies also — 

(o) to all subjects of His Majesty and servants of the Crown within 

*[any Indian State] ; and 

(&) to all Indian subjects of His Majesty without and beyond British 

India. ^ Act, unless there is anything repug- 

Definitions. nant in the subject or context, — 


^Substituted for “Government” by A.O.. 

‘ 937 - 

* Inserted by A.O., t 937 - 

•For Statement or Objct is and Reasons, see 
Gazette of India, 1912, Pt. V, p. 210; for Report 


of Select Committee, see ibid., 1923, Pt. V, p. 61 
•Substituted by A.O., > 937 . 


NOTES. 

Sec. 2 . — Cf. sec. 12, 1 and 2 Geo. V’, c. 28. 





3792 


The Civil Court Manual (Imperial Acts). 


[S. 2 


. any reference to a place belonging to His Majesty includes a place 
occupied by any department of the Government, whether the place is or is not 
actually vested in His Majesty ; 

^[(1"-^} Reference to a department of the Government include the 
departments of any Government in British India and any department of the 
Crown Representative, and include also the Federal Railway Authority;] 

(2) expressions referring to communicating or receiving include any 
communicating or receiving, whether in whole or in part, and whether the 
sketch, plan, model, article, note, document, or information itself or the sub- 
stance, effect or description thereof only be communicated or received; expres- 
sions referring to obtaining or retaining any sketch, plan, model, article, note or 
document, include the copying or causing to be copied of the whole or any part 
of any sketch, plan, model, article, note or document; and expressions referring 
to the communication of any sketch, plan, model, article, note or document in- 
clude the transfer or transmission of the sketch, plan, model, article, note or 
document ; 


(3) “document” includes part of a document; 

(4) “model” includes design, pattern and specimen ; 

(5) “munitions of war” includes the whole or any part of any ship, sub- 
marine, aircraft, tank or similar engine, arms and ammunition, torpedo, or mine 
intended or adopted for use in war, and any other article, material, or device, 
whether actual or proposed, intended for such use ; 

(6) “Office under His Majesty” includes any office or employment in or 
under any department of the Government or of the Government of the United 
Kingdom or of any British possession; 

(7) “photograph” includes an undeveloped film or plate; 

(8) “prohibited place” means — t-i* u 

(a) any work of defence, arsenal, naval, military, or air force establisr^ 

ment or station, mine, minefield camp, ship or aircraft belonging to, or occupied 
by or on behalf of. His Majesty, any military telegraph or telephone so belong 
ing or occupied, any wireless or signal station or office so belonging or occupied 
and any factory, dockyard or other place so belonging or occupied and used or 
the purpose of building, repairing, making or storing any munitions o 
any sketches, plans, models or documents relating thereto, or for p p 
of getting any metals, oil or minerals of use in time of war; 

(b) any place not belonging to His Majesty where ® 

or any sketches, models, plans, or documen^ relating ^ behalf of* 

repaired, gotten or stored under contract with, or with y p * 

His Majesty, or otherwise on behalf of His Majesty, 

re) anv place belonging to or used for the purpose of His Majesty which 
U) place S, .. Central Government, by notification in the 

is for the time being declared by the Central^^^^^ purposes of this Act on the 

Official Gazette to be a P^t^e^eto or dam^e thereto, would be use- 

ground that anformation of the notification in respect thereof has 

ful to an Vernacular of the locality; 

been affixed in English and in tn or other means of communica- 

(^) any i^Xding Ly works or structures being part thereof or 

conne^ed "t^rewTth) or any plfce used for gas, water or electricity works_^ 


leg. ref., 

iSub-sec. (I-A) of sec. 2 inserted by A.O., 
1937 - 

NOTES. 

Sec. 2 . Cl. ( 5 ).— C/. Sec. 9 ( 2 ) of .o and .1 
Geo. V. c* 75 * 


Sec. 2 , Cl. (8).— C/. Sec. 3 of i and 2 Geo 

V, c. 28. , 

Cl. (8) (a). — Cf. Sec. 10 of 10 and 11 Oco. 

^*cl*. 11 ) {b). — Cf. Sec. 3 of 1 and a Geo. V, 
c- 28. 
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a P^Wic character, or any place where any muni- 
tions of war or any sketches, models, plans, or documents relating thereto, are 
being J^de, repaired, or stored otherwise than on behalf of His Majesty, which 

1 A declared by the Central Government, by notification in the 

Official Gazette to be a prohibited place for the purposes of this Act on the 
ground that information with respect thereto, or the destruction or obstruction 
thereof or interference therewith, would be useful to an enemy, and to which a 

copy of the notification m respect thereof has been affixed in English and in the 
vernacular of the locality ; 

(9) sketch includes any photograph or other mode of representing any 

place or thing ; and o j 

(10) “Superintendent of Police*' includes any police-officer of a like or 
^penor rank, and any person upon whom the powers of a superintendent of 
Police^ are for the purposes of this Act conferred by the Central Government. 


Penalties for spying. . , person for any purpose prejudi- 

cial to the safety or interests of the state — 

(a) approaches, inspects, passes over or is in the vicinity of, or enters 
any prohibited place ; or 

• t. makes any sketch, plan, model, or note which is calculated to be or 

might be or is intended to be, directly or indirectly, useful to an enemy ; or 

(c) obtains, collects, records or publishes or communicates to any other 
person any secret official code or pass word, or any sketch, plan, model, article 
or note or other document or information which is calculated to be or might be 
or is intended to be, directly or indirectly, useful to an enemy; 

he shall be punishable with imprisonment for a term which may extend, 
where the offence is committed in relation to any work of defence, arsenal* 
naval, military or air force establishment or station, mine, minefield* factory* 
dockyard, camp, ship or aircraft or otherwise in relation to the naval, military 
or air force affairs of His Majesty or in relation to any secret official code, to 
fourteen years and in other cases to three years. 

(2) On a prosecution for an offence punishable under this section with 
imprisonment for a term which may extend to fourteen years it shall not be 
necessary to show that the accused person was guilty of any particular act tend- 
ing to show a purpose prejudical to the safety or interests of the State, and, not- 
withstanding that no such act is proved against him, he may be convicted, if, from 
the circumstances of the case or his conduct or his known character as proved, it 
appears that his purpose was a purpose prejudicial to the safety or interests of 
the State; and if any sketch, plan, model, article, note, document, or in> 
formation relating to or used in any prohibited place, or relating to anything 
in such a place, or any secret official code or pass word is made, obtained, 
collected, recorded, published or communicated by any person other than a per- 
son acting under lawful authority, and from the circumstances of the case or his 
conduct or his known character as proved it appears that his purpose was a pur- 
pose prejudicial to the safety or interests of the State, such sketch, plan, model, 
article, note, document or information shall be presumed to have been made*, 
obtained, collected, recorded, published or communicated for a purpose prejudi- 
cial to the safety or interests of the State. 


LEG. REF. 

\Wordi *‘or by any I«ocal Government* * 
Omitted by A.O., 1937. 

NOTES. 

Sec. 2 , Cl. ( 9 ).— C/. Sec. 13 of i and 2 Geo. 
C. C. M .— 175 


c. 2B. 

Sec. 3 . — Cf. See. 1 of i and 2 Geo. W <•. 28. 
Secs. 3 and 4: Cask-i,a\v.* — THc disclosure of 
Government Department I-'xaminati<jn papers 
may be an offence under the Indian Official 
Secrets Act. 1 L.B.R. 133. 
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4. (1) In any proceedings against a person for an offence under section 

3, the fact that he has been in communication with,' or 
Communications with attempted to communicate with, a foreign agent, whe- 

Within Or without British India, shall be relevant 
tain offences. the purposes of proving that he has, for a purpose 

prejudicial to the safety or interests of the State, 
obtained or attempted to obtain information which is calculated to be or might 
be, or is intended to be, directly or indirectly, useful to an enemy. ■ C 

(2) For the purpose of this section, but without prejudice to the genera- 
lity of the foregoing provision, — 

(а) a person may be presumed to have been in communication with a 
foreign agent if — 

(i) he has, either within or without British India, visited the address of 
a foreign agent, or consorted or associated with a foreign agent, or 

(ii) either within or without British India, the name or address of, or 
any other information regarding, a foreign agent has been found in his posses- 
sion, or has been obtained by him from any other person ; 

(б) the expression “foreign agent" includes any person who is or has 
been or in respect of whom it appears that there are reasonable grounds for 
suspecting him of being or having been employed by a foreign power, either 
directly or indirectly, for the purpose of committing an act, either within or 
without British India, prejudicial to the safety or interests of the State, or who 
has or is reasonably suspected of having, either within or without British India, 
committed, or attempted to commit, such an act in the interests of a foreign 

power ; ir 

(c) any address, whether within or without British India, m respect o 

which it appears that there are reasonable grounds for suspecting it of being 

address used for the receipt of communications intended for a foreign agent, o 

any address at which a foreign agent resides, or to which he 

nose of living or receiving communications, or at which he carries on any 

^ess may be presumed to be the address of a foreign agent, and communications 

addressed to such an address to be communications with a foreign age . 

5 ri') If any person having in his possession or control any secret official 
'' code or pass word or any sketch, plan, model, article. 

Wrongful communication, document or information which relates to or is 

etc., of information. ^ prohibited place or relates to anything in 

such a place, or which has been made or obtained in contravention of this Act 

or which has been entrusted in confidence to him by any office 

under His Majesty, or which he has obtained or to which he has had access 

owing to his poS as a person who holds or has held 

or as^a person who holds or has held a contract made on behalf of His Majesty, 
or as a person who is or has been employed under a person who holds or has 

held such an office or contract, j i .. t. . j i 

fat wilfully communicates the code or pass word, sketch, plan, model, 

article note, document or information to any person other than a person to 
whom’ he is authorized to communicate it, or a Court of Justice or a person to 
whom it is in the interests of the State, his duty to communicate it ; or ; . 

i-ftl ’iises the information in his possession for the benefit of any foreign 
oower or in any other manner prejudicial to the safety of the State; or 
power the sketch, plan, model, article, note or document in his 

possessLn or control when he has no right to retain it, or when it is contrary to 


NOTES. 

4. Sec. 2 of lo and ii. Geo. V, c. 


5. C/". Sec. 2 of I and 2 Geo. V, c. 28 

Cl. ( 1 ) (*)•— Q/"* Sec. 2 (t) of 10 and n 

Geo. V, e. 45. 
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his duty to retain it, or wilfully fails to comply with all directions issued by 
lawful authority with regard to the return or disposal thereof ; or 

(cf) fails to take reasonable care of, or so conducts himself as to endangei' 
the safety of, the sketch, plan, model, article, note, document, secret official code 
or pass word or information; 

he shall be guilty of an offence under this section. 

(2) If any person voluntarily receives any secret official code or pass 
word or any sketch, plan, model, article, note, document or information knowing 
or having reasonable ground to believe, at the time when he receives it, that the 
code, pass word, sketch, plan, model, article, note, document, or information is 
communicated in contravention of this Act, he shall be guilty of an offence under 
this section. 

(3) If any person having in his possession or control any sketch, plan, 
model, article, note, document or information, which relates to munitions of war, 
communicates it, directly or indirectly, to any foreign power or in any other 
manner prejudicial to the safety or interests of the State, he shall be guilty of 
an offence under this section. 

(4) A person guilty of an offence under this section shall be punishable 
with imprisonment for a term which may extend to two years, or with fine, or 
with both. 


Unauthorised use of uni- 6. (1) If any person for the purpose of gain- 

admission or of assisting any other person to gain 
and false*^doc^men*ts'!'^^*°"’ admission to a prohibited place or for any other pur- 
pose prejudicial to the safety of the State — 

(<j) uses or wears, without lawful giuthority, any naval, military, air 
force, police or other official uniform, or any uniform so nearly resembling the 
as to be calculated to deceive, or falsely represents himself to be a person 
who is or has been entitled to use or wear any such uniform ; or 

(B) orally, or in writing in any declaration or application, or in any 
document signed by him or on his behalf, knowingly makes or connives at the 
making of any false statement or any omission ; or 

. (^) forges, alters, or tampers with any passport or any naval, military, 

lorce, police, or official pass, permit, certificate, licence, or other document 
of a similar character (hereinafter in this section referred to as an official docu- 
ment), or knowingly uses or has in his possession any such forged, altered, or 
irregular official document ; or 

(d) personates, or falsely represents himself to be, a person holding or 
in the employment of a person holding, office under His Majesty, or to or 
not to be a person to whom an official document or secret official code or pass 
word has been duly issued or communicated, or with intent to obtain an official 
document, secret official code or pass word, whether for himself or any other 
person knowingly makes any false statement ; or 

(e) uses, or has in his possession or under his control without 

nty of the department of the Government or the authority concerned anv 
seal or stamp of or belonging to, or used, made or provided bv 

of the Government, or by any diplomatic, naval, military, or air fo^ce authoHtv 
appointed by or acting under the authority of His Majesty, or anv die se?I 
stamp so nearly resembling any such die, seal or stamp, Is to be “calculated Z 
deceive, or counterfeits any such die, seal or stamp, or knowingly uses or in 
his possession or under his control, any such counterfeited die seal or • 

he shall be guilty of an offence under this section. stamp. 


Sec. 5, Cl. (2) 
n Geo.V, c. 75. 


NOTES. 

-Cy. See. 9 (t) of lo and 


Sec. 6. — Cf. Sec. i of ro and ii Geo. \‘ < 
7o* * 



3796 


Thb Civil Court Manual (Imperial Acts). [S. 7 

(2) If any person for any purpose prejudicial to the safety of the State — 

(a) retains any official document, whether,, or not completed or issued for 
use, when he has no right to retain it, or when it is contrary to his duty to retain 
wilfully fails to comply with any directions issued by any department of 
the Government or any person authorised by such department with regard to the 
return or disposal thereof ; or 

(^) allows any other person to have possession of any official document 
issued for his use alone, or communicates any secret official code or pass word so 
issued, or, without lawful authority or excuse, has in his possession any official 
document or secret official code or pass word issued for the use of some person 
o^er than himself, or, on obtaining possession of any official document by 6n- 
ding or otherwise, wilfully fails to restore it to the person or authority by whom 
or for whose use it was issued, of to a police officer; or 

{c) without lawful authority or excuse, manufactures or sells, or has in 
his possession for sale, any such die, seal or stamp as aforesaid ; 
he shall be guilty of an offence under this section. 

(3) A person guilty of an offence under this section shall be punishable 
with imprisonment for a term which may extend to two years, or with fine or 
with both. 

(4) The provisions of sub-section (2) of section 3 shall apply, for the 
Duroose of proving a purpose prejudicial to the safety of the State, to any pro- 
secution for an offence under this section relating to the naval, military or air 
force affairs of His Majesty, or to any secret official code in like manner as 
thev aoDlv for the purpose of proving a purpose prejudicial to the safety or 
interests of the State, to prosecutions for offences punishable under that section 
with imprisonment for a term which may extend to fourteen years. 

7 CW No person in the vicinity of any prohibited place shall obstruct, 
^ knowingly mislead or otherwise interfere with or 

Interfering with officcts impede, any police-officer, or any member of His 
of the police or members of Majesty’s forces engaged on guard, sentry, patrol, or 
His Majesty’s forces. other similar duty in relation to the prohibited place. 

If anv person acts in contravention of the provisions of this section, 
he shall be punishable with imprisonment which may extend to two years, or 

with fine, or with both. j j * 

a It shall be the duty of every person to give on dema^ to a 

o. Superintendent of Police, or other police-officer not 

Duty of giving infovma- below the rank of Inspector, empowered by an 
tion as to commission ot Inspector-General or Commissioner of Police in this 
offences. behalf, or to any member of His Majesty’s forces 

nn p-uard sentrv, patrol, or other similar duty, any information in his 
relating to an offence ir suspected offence under section 3 or under 
secTfon 3 read with section 9 and. if so required, and upon tender of his reason- 
exorenses. to attend at such reasonable time and place as may be specified 

for the purpose of furnishing such information. a 

for P P ^ person fails to give any such information or to attend as 

foresaid he shall be punishable with imprisonment which may extend to two 

tearr^or’with fine, or with both. - . „ 

^ o A«v oerson who attempts to commit or abets the commission of an 
9- Any person w punishable with the 

Attempts, incitements, etc. punishment, and be liable to be proceeded against 

^be same manner as if he had committed such offence. 

See. 8. — Cf. Sec. 6 of lo and 1 1 Geo. V, c. 75 
Sec. 9 . — Cf. Sec. 7 of 10 and 11 Cco. V, c. 


NOTES. 

Sec. Sec. 3 of 10 and 11 Geo. V, c. 


75 ' 


75 
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10. (1) If any person knowingly harbours any person whom he knows or 

T» r L has reasonable grounds for supposing to be a person 

spjes^ who IS about to commit or who has committed an 

offence under section 3 or under section 3 read with 
section 9 or knowingly permits to meet or assemble in any premises in his 
occupation or under his control any such persons, he shall be guilty of an offence 
under this section, 

(2) It shall be the duty of every person having harboured any such 
person as aforesaid, or permitted to meet or assemble in any premises in his 
occupation or under his control any such persons as aforesaid, to give on demand 
to a Superintendent of Police or other police-officer not below the rank of Ins- 
pector empowered by an Inspector-General or Commissioner of Police in this 
behalf, any information in his power relating to any such person or persons, and 
if any person fails to give any such information, he shall be guilty of an offence 
under this section. 

(3) A person guilty of an offence under this section shall be punishable 
with imprisonment for a term which may extend to one year, or with fine or 
with both. 

11. (1) If a Presidency Magistrate, Magistrate of the first class or sub- 

divisional Magistrate is satisfied by information on 
Search warrants. oath that there is reasonable ground for suspecting 

that an offence under this Act has been or is about to be committed, he rnay 
grant a search warrant authorising any Police officer named therein, not being 
below the rank of an officer-in-charge of a police station, to enter at any time 
any premises or place named in the warrant, if necessary, by force, and to 
search the premises or place and every person found therein, and to seize any 
sketch, plan, model, article, note or document, or anything of a like nature, or 
anything which is evidence of an offence under this Act having been or being 
about to be committed which he may find on the premises or place or any such 
person, and with regard to or in connection with which he has reasonable 
ground for suspecting that an offence under this Act has been or is about to be 
committed. 

(2) Where it appears to a police-officer, not being below the rank of 
Superintendent, that the case is one of great emergency, and that in the interest 
of the State immediate action is necessary, he may by a written order under his 
hand give to any police-officer the like authority as may be given by the warrant 
of a Magistrate under this section. 

( 3 ) Where action has been taken by a police-officer under sub-section 
(2) he shall, as soon as may be, report such action, in a Presidency town to the 
Chief Presidency Magistrate, and outside such town to the District or Sub-divi- 
sional Magistrate. 

12. Notwithstanding anything in the Code of 
Power to arrest. Criminal Procedure, 1898, — 

(а) an offence punishable under section 3 or under section 3 read with 
section 9 with imprisonment for a term which may extend to fourteen years 
shall be a cognizable and non-bailable offence ; 

(б) an offence under clause (a) of sub-section (1) of section 6 shall be a 
cognizable and bailable offence ; and 

(c) every other offence under this Act shall be a non-cognizable and 
bailable offence, in respect of which a warrant of arrest shall ordinarily issue in 

the first instance. 


NOTES. 

Sec. 10 . — C/. See. 7 of I and 2 Geo. V, c. 28. 


See* 11 . — Cf» Sec. 9 of I and 2 Geo. V, c. 28. 
Sec. 12 ^ — Cf. Sec. 6 of x and 2 Geo. V,c. 28. 
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13. (1) No Court (other than that of a Magistrate of the first class speci- 

ally empowered in this behalf by the * [appropriate 
Restriction on trial of Government]) which is inferior to that of a District or 
offences. Presidency Magistrate shall try any offence under 

this Act. 

(2) If any person under trial before a Magistrate for an offence under 
this Act at any time before a charge is framed claims to be tried by the Court 
of Session, the Magistrate shall, if he does not discharge the accused, commit 
the case for trial by that Court, notwithstanding that it is not a case exclusively 
triable by that Court. 

(3) No Court shall take cognizance of any offence under this Act unless 

upon complaint made by order of, or under authority from, the * [appropriate Go- 
vernment] or some officer empowered by the * [appropriate Govern- 

ment], in this behalf : 

Provided that a person charged with such an offence may be arrested, or 
a warrant for his arrest may be issued and executed, and any such person may 
be remanded in custody or on bail, notwithstanding that such complaint has not 
been made, but no further or other proceedings shall be taken until such com- 
plaint has been made. 

(4) For the purposes of the trial of a person for an offence under this 
Act, the offence may be deemed to have been committed either at the place in 
which the same actually was committed or at any place in British India in which 
the offender may be found. 

“*[(5) In this section, the appropriate Government means — 


(а) in relation to any offences under section 5 not connected with a 
prohibited place or with a foreign power, the Provincial Government; and 

(б) in relation to any other offence, the Central Government.] 

14. In addition and without prejudice to any powers which a Court may 

possess to order the exclusion of the public from any 
Exclusion of public from proceedings, if, in the course of proceedings before a 
proceedings. Court against any person for an offence under this 

Act or the proceedings on appeal, or in the course of the trial of a person, under 
this Act, application is made by the prosecution, on the ground that the publi- 
cation of any evidence to be given or of any statement to be made the course 
‘of the proceedings would be prejudicial to the safety of the State, that o** 
anv portion of the public shall be excluded during any part of the hearing, the 
Court may make an order to that effect, but the passing of sentence shall m any 

case take place in public. 

15 Where the person guilty of an offence under this Act is a company or 
lb. wnere v corporation, every director and officer of the company 

- . Q-. corporation with whose knowledge and consent the 

^^Offences by companies. committed shall be guilty of the like 

offence. 


Repeals. 


16. [Repealed by Act XII of 1927.] 


LEG. REF. 

^Substituted for ‘Local Government’ by .^.O., 


^^■Substituted for ‘Governor-General in Council. 
*^^sW^ds “the Local Government” omitted by 
* **Sub-scc. (5) of sec, 13 inserted by A.O., 


* 937- 


NOTES . 

Sec. 13. — Cf. Sec. 10 ( 3 ) of i and 2 Geo, V, 

Sec. 13 (3). — Cf. Sec. 3 of > “ Geo. V, 

c. 28 . 
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Year. 

No. 

« 

Short liile. • 

Amendments. 

1913 

II 

The Official Trustees Act. 

■ 

Repea U din part, V ofl917;XII of 1927 
Amended. X of 1914; XVIII of 19:9; 
XXI of 1922. 


PREFATORY NOTE. — The following is the Statement of Objects and Reasons 
annexed to the Official Trustees Bill: — ^‘The revision of the law relating to the 
Administrator-General has necessitated revision of the law relating to the Office of Official 
Trustee. Many of the provisions of the existing law already apply wutatis niut<mdts to 
both offices, and it is considered desirable further to approximate the constitution of these 
offices and the conditions of their tenure as closely as possible since their du^s will be 
normally discharged by the same person. The existing law relating to the office of the 
Official Trustee is contained .in the Official Trustees Act, XVII of 1864, the Probate 
Administration Act, II of 1890, and the Administrators-General and Official Trustees Act, 
V of 1902. The trend of this legislation has, as in the case of the legislation relating to 
the Administrator-General, been to substitute for a class of Official Trustees i^munerated 
by commission a class of salaried officials- whose liabilities are undertaken by the Government 
in return for fees credited to the Government. The draft Bill carries this process a stage 
further, and does away with the old system of Official Trustees remunerated by commis- 
sion. 

Under the existing law. Official Trustees are subject to the control of the Government 
and of the High Court. For obvious reasons such a dual control is undesirable, and bulk 
of the opinion consulted, including that of the Calcutta High Court, is in favour of the trans- 
fer of the whole control to the Government. The Bill gives effect to this object. Since the 
Indian Law relating to the Office of Official Trustee was enacted, the Public Trustees Act, 
1906, 6 Edw. VII, Cap. 55, has been passed, and consideration of some of the provisions of 
that Statute have enabled useful amendments to be made in the Indian Law. The Bill 
further deals with the qualifications for appointment of Official Trustee, fees, the rule- 
making power and similar matters on the same lines as those explained m connection with 
the Bill relating to the office of Administrator-General. Opportunity has been taken to 
make several minor amendments in the law and to consolidate the enactments relating to 
the Official Trustee The more important of the changes are explained in the table ot 
distribution annexed to the Bill and in the Notes on Clauses annexed hereto.’' 


CONTENTS. 


Sections. 

PARI I. 

PrECIMIN ARY. 

1 . Short title, extent and commencement, 
a. Interpretation clause. 

3. Extent of jurisdiction of High Courts. 


PART n. 

The Office of Ofeiciai. Trcstee. 


4. Official Trustees. 

5. .Appointment and powers of Deputy 
Official Trustee. 

6. Official Trustee to be corporation sole, 
to. have perpetual succession and official seal, 
and to sue and be sued in his corporate nam«‘. 

PART III. 

Riomts, Powers, Duties ano Liahilities 
OF Ofeiciai. Trcstek. 

7. General powers and dulies of Official 
Trustee. 

8. Official Trustee may. with consent, be 
appointed Trustee of settlement by grantor. 

9. Appointment of Official Trustee as 

trustee by will. 


.Sections. 

10. Power of High Clourt to appoint Official 
Trustee to be trustee of property. 

11. Power of private trustees to appoint 
Official Trustee to be trustee of property. 

12. Executor or administrator may pay to 
Official Trustee legacy, share, etc., of infant or 
lunatic. 

13. Official 'Trustee not to be required to 
give bond of security. 

14. Flntry of Official Trustee not to consti- 
tut«* notice of a trust. 

15. Liability of Government. 

16. Notice of suit not required in certain 
cases. 

PART IV'. 

Fees. 

17. Fees. 

18. Disposal of fees. 

PAR T \ . 

.Audit. 

19. Auditors to be appointed to examine 
Official Trustee's accounts, etc., and to report 
to Government. 


LEG. REF. > 9 ' and for the Proceedings in Council, sec 

‘For Statement of Obfects and Reasons, see ibid., 1912, Pf. VI, p. 699 and ibid., 1913, Pt. 
GazeU* of India, 1912, Pt! V, p. 202; for Report IV, pp. 15 and 28. 
of Select Committee, tee ibid., 1913, Pt- V, p. 
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Sections. 

. zo. Auditor’s power to summon witnesses 
and to call for documents. 

21. Costs of audit, etc., how paid. 

22. Right of beneficiary to inspection and 
copies of accounts. 

PART VI. 

NIisceelaneous. 

23* Transfer to Government or accumula*- 
tions in the hands of Official Trustee. 

24. Mode of proceeding by claimant to re- 
cover money so transferred. 

25* Power of High Court to make orders in 
respect of property vested in Official Trustee. 


Sections. 

26. Who may apply for order under Act. 
27* Order of Court to have effect of a decree. 
28. General powers of administration. 

2g. Transfer of trust property by Official 
Trustee to original trustee or any other trustee. 

30. Rules. 

31 . [A’epeaUJ^] 

32. Saving of provisions of Indian Regis- 
tation Act, 1908. 

32- A. Saving. 

33 - [f!epeaUd.'\ 

THE SCHEDULE — [Repealed.^ 


Interpretation clause . 


THE OFFICIAL TRUSTEES ACT (II OF 1913). 

[27th Febriiary, 1913. 

An Act to consolidate and amend the law constituting the office of Officiof 
T rustee . 

, Whereas it is expedient to consolidate and amend the law constituting^ 
the office of the Official Trustee; It is hereby enacted as follows: — 

PART I . 

Preliminary . 

Short title, extene and 1. (1) This Act may be called The Official 

comencement. TRUSTEES AcT, 1913. 

(2) It extends to the whole of British India^ including British Baluchis- 
tan and the Sonthal Parganas, and applies also to all ‘[British subjects in 
Indian States]. 

(3) It shall come into force on such date* as the Central Government by 
notification in the Official Gazette may direct. 

2 . In this Act, unless there is anything repugnant 
in the subject or context, — ^ 

(1) ‘['Government' or 'the Government* means in relation to ^y Pro- 
vince, the Provincial Government, and, in relation to British subjects in Indian 
States, the Central Government.] 

‘[(2) "High Court*' means — . t 1 j 

(a) in relation to Bengal, Assam, and the Andaman and Nicobar Islands, 

the High Court at Calcutta; 

(i») in relation to Madras and Coorg, the High Court at Madras; 

(c) in relation to Bombay and British Baluchistan, the High Court at 

Bombay^^ in relation to the United Provinces and Ajmer-Merwara. the High 

Court at Allahabad; ^ ^ ^ ▼ i_ 

(e) in relation to the Punjab and Delhi, the 

(/) in relation to the Provinces of Bihar and Orissa, the High Court at 

“( 3 ) in relation to the Central Provinces and Berar. the High Court at 

Nagpur; the Judicial Commissioner's Court; 

(i) in relation to the North-West Frontier Province, the Judicial Com- 

missioner's Court; 


leg. ref. 

‘Substituted by A.O., 1037 


the Court within the meaning of R. 13 of 
Part II of the Bombay Original Side Rules, 

»^h‘:l"“,\r"AD 7 il “ iqiV see Gazette of India, 30 Bom.L.R. 177=1928 B. 69. Official Trustee 

“The 1st April, i 9 i 4 » cannot be appointed guardian of the property 

i9‘4» P’ 3 tsjqtES. of ® minor. i^Ibid) 

Q^c. 1 . Official Trustee is not an officer of 
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( 7 ) in relation to British subjects in any Indian State, that 
aforesaid Courts which the Central Government may from time to 
in.^is behalf. ] 

^\Ofnitted . ] 

“Prescribed" means prescribed by rules under his Act; 


one of the 
time notify 


(3) 

(4) 

( 5 ) 

( 6 ) 
(7) 


^[Omitted .. 
'^[Omitted . ] 
' [ Omitted . ] 


•[( 8 ) ‘Division* means the Province or State or group of States for 
which an Official Trustee has been appointed under this Act.] 

3. For the purposes of this Act the 
*[* * *] shall have jurisdiction 

the * [Division] . 


Kxtent of jurisdiction of 
High Courts 


High Court 
throughout 


PART II. 


The Office of Official Trustee. 

4. ®[(1) The Provincial Government for each Province, and the Central 

Government for British subjects in any Indian State 
Official Trustees. or group of Indian States, shall appoint an Official 

Trustee, 

Provided that nothing herein contained shall be deemed to bar the ap- 
pointment of the same person as Official Trustee for two or more Divisions.] 
(2) No person shall be appointed to the office of Official Trustee *] 
who is not — 


(a) a Barrister; or 

(£>) an Advocate, Attorney or Vakil enrolled by a High Court; or 

(c) a person holding the office of Deputy Administrator-General at the 
commencement of this Act; ®[or 

(d) in the case of a Province other than Bengal, Madras or Bombay 

a person already in the service of the Crown . ] 

Tr>f« * 4: * 


5. The Government may appoint a Deputy or Deputies to assist the Official 

Trustee; and any Deputy so appointed shall, subject 
Appointment and powers control of the Government and the general or 

of Deputy Official Trustee. special orders of the Official Trustee, be competent to 

discharge any of the duties and exercise any of the powers of the Official 
Trustee, and when discharging such duties or exercising such powers, shall 
have the same privileges and be subject to the same liabilities as the Official 
Trustee . 


Official Trustee to be cor- 
poration sole, to have 
perpetual succession and 
official seal, and to sue and 
be sued in his corporate 

name. 


6 . The Official Trustee shall be a corporation 
sole by the name of the Official Trustee of the *fDivi- 
sion] for which he is appointed and, as such Official 
Trustee, shall have perpetual succession and an 
Official seal, and may sue and be sued in his corporate 
name . 


LEO. REF. 

'Paras. (3), fs), (6) and (7) omitted by 
A.O., 1937. 

*Insertcd by ibid. 

• The words “at a Presidency-town*’ omitted 
by ibid. 

*Substituted by ibid for “Presidenry”. 

•substituted by ibid for the original sub- 
section. 

•The words “of any of the said Presidencies’* 
omitted ibid. 

CC.Nf .— 476 


’ subsection (3) omiit«*<l b\’ ibid. 

•NOTE.S. 

Secs. 4 and 8. — A testator cannot appoint 
the Official Trustees as executor of liis will; and 
if so appointed, he will not be entitled, by 
virtue of his office and as iit the name of the 
Official Trustee, to have a grant of probate. 7 

I.C. 247. 

Sees. 5 and 7 . — Official trustee, position of 
— Suit against, for breaches in respect of a trust 
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PART III. • ' _ 

Rights, Powers, Duties and Liabilities op Ofpicial Trustee^. 

> j |1 t j 

7. (1) Subject to, and in accordance wUh, the 

duties provisions of this Act and the rules made thereunder, 
of Official Trustee. Official Trustee may, if he thinks fit,— 

(а) act as an ordinary trustee; , 

(&) be appointed trustee by a Court of competent jurisdiction z 

(2) Save as hereinafter expressly provided, the Official Trustee shall 
have the same powers, duties and liabilities, and be entitled to the same, rights' 
and privileges and be subject to the same control and orders of the Court as any 
other trustee acting in the same capacity. 

(3) The Official Trustee may decline, either absolutely or except on 
conditions as he may impose, to accept any trust. 

(4) The Official Trustee shall not accept any trust under any composi- 
tion or scheme or arrangement for the benefit of creditors nor of any estate 
known or believed by him to be insolvent. 

(5) The Official Trustee shall not, save as provided by any rules made 
under this Act, accept any trust for a religious purpose or any trust - which 
involves the management or carrying on of any business. 

(б) The Official Trustee shall not administer the estate of a deceased 

person, unless he is expressly appointed sole executor of, and sole trustee under 

the will of such person. ^ 

(7) The Official Trustee shall always be sole trustee, and it shall; not 

be lawful to appoint the Official Trustee to be trustee along with any other 
person . 

8. (1) Any person intending to create a trust other than a trust which the 

Official Trustee is prohibited from accepting under 
Official trustee may with provisions of this Act may by the instrument 

-eating the trust and with the consent of the »l. 

Trustee, appoint him by that name or any other sum 

cient description to be the trustee of the property subject to such trust : 

Provided that the consent of the Official Trustee shall be ^ 

said instrument and that such instrument shall be duly executed by the Gmcia 

Trustee. , i. u * 

(2) Upon such appointment the property subject to the trust shall vest 

in such Official Trustee, and shall be held by him upon the trusts declared in 

such instrument. cc. • a 

9. When the Official Trustee has by that name or any other sufficient de- 

, , scription been appointed trustee under any wiU, ^ the 

Appointment of Official ^.j,erntor of the will ^[the testator] or the adminis- 
Trustee as trustee by will, of his estate shall, after obtaining probate or 

letters of administration, notify in the prescribed manner the contents of su^ 
will to such Official Trustee: and if such Official Trustee consents to ^ceept the 
trust, then upon the execution by such executor or 

ment in writing transferring the property ^bject to the trust to the Official 
Trustee, such property shall vest in such Official Trustee, and shall be held by 

“'’prolffierthlt^hTconl^^^^ Official Trustee shall be recited in the 

said inrtrument and that such instrument shall be duly executed by the Official 

Trustee. 


LEG. REF. 

‘The words '‘for such testator’* were sub- 
ituted by Act XVIII of I9i9» ^ and Sch. I. 


NOTES. 

administered by him as an ordinary ^ustcj^ 
Consent of Governor not necessary. Srr 194O 

Rang.L.R. 273- _ „ e t « 

Sec. 8. — See 37 G. 387 = 6 97 3 * 
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10. (1) If any property is subject to a trust other than a trust which the 

Official Trustee is prohibited from accepting under 
Power of High Court to provisions of this Act and there is no trustee 

S?‘T™ste?of‘propeJ^‘!^ “ within the local limits of the ordina^ or extraordi- 

nary original civil jurisdiction of the rligh Court 
willing or capable to act in the trusty the High Court may, on application, make 
an order for the appointment of the Official Trustee by that name with his 
consent to be the trustee of such property. 


(2) Upon such order such property shall vest in the Official Trustee and 
shall be held by him upon the same trusts as the same was held previously to 
such order, and the provisions trustee or trustees (if any) shall be exempt from 
liability as trustees of such property save in respect of acts done before the 
date of such order. 

(3) Nothing in this section shall be deemed to affect the provi- 
sions of the Trutees* and Mortgagees’ Power Act, 1866, or the Indian Trusts 
Act. 1882. 


11. (1) If any property is subject to a trust other than a trust which the 

Official Trustee is prohibited from accepting under 
Power of private trustees provisions of this Act, and all the trustees or the 

to appoint Official Trustee surviving or continuing trustee or trustees and all 
o e rus ee o property. persons beneficially interested in the trust are desir- 
ous that the Official Trustee shall be appointed in the room of such trustee or 
trustees it shall be lawful for such trustee or trustees, by an instrument in 
writing ’to appoint the Official Trustee by that name or any other sufficient des- 
cription with his consent to be the trustee of such property: 


Provided that the consent of the Official Trustee shall be recited in the 
said instrument and that such instrument shall be duly executed by him. 

(2) Upon such appointment such property shall vest in the Official 
Trustee and shall be held by him upon the same trusts as the same was held 
previously to such appointment, and the previous trustee or trustees shall be 
exempt from all liability as trustees of such property save in respect of acts 
done before the date of such appointment. 


12. (1) If any infant or lunatic is entitled to any gift, legacy or share of 

the assets of a deceased person, it shall be lawful for 
the person by whom such gift is made, or executor or 
administrator by whom such legacy or share is payable 
or transferable or any trustee of such gift, legacy or 
share, to transfer the same by an instrument in 
writing to the Official Trustee by that name or any other sufficient description 
with his consent : 


Executor or administra- 
tor may pay to Official 
Trustee legacy, share, etc., 
of infant or lunatic. 


Provided that the consent of the Official Trustee shall be recited in the 
said instrument and that such instrument shall be duly executed by the Official 
Trustee . 


(2) Any money or property transferred to the Official Trustee under 
this section shall vest in him and shall be subject to the same provisions as are 
contained in this Act as to other property vested in such Official Trustee. 


NOTES. 

Secs. 10 and 3 (as amenheo by Order tn 
CoUNcii,.) — Under the Provisions of S. 3 as 
amended by the Order in Council, ib 37 . and 
S. io~of the Official Trustees Act. the Hi^h 
Court of Calcutta has no jurisdiction to appoint 
Official Trustee of Bengal as trustee over 


properties situate within the province of Bihar 
which is outside the division f>f Bencral. The 
amended Act makes it quite plain that Bihar 
now not only a separate proviiu e but a “Divi- 
sion” which must have an Official 'Trustee of 
its own. 42 C.\VN.0-12. 
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Official trusty not to be 13. (l)No Official Trustee shall be required by 

required to give bond or any Court to enter into any bond or security on his 

appointment in any capacity under this Act. 

(2) No Official Trustee or Deputy Official Trustee shall be required to 
verify otherwise than by his signature any petition presented by him under the 
provisions of this Act, and if the facts stated in any such petition are not within 
the Official Trustee’s personal knowledge, the petition may be verified and subs- 
cribed by any person competent to make the verification. 

14. The entry of the Official Trustee by that name in the books of a 

company shall not constitute notice of a trust ; and a 
Entry of Official Trustee company shall not be entitled to object to enter the 
tru\t° consti e no ice o a Official Trustee on its register by reason 

only that the Official Trustee is a corporation; and, in 
dealing with property, the fact that the person dealt with is the Official Trustee 
shall not of itself constitute notice of a trust. 

15. (1) The revenues of the Government '[* *] shall be liable to make 

Liability of Government. 

the Official Trustee, if he were a private trustee, 
would be personally liable to discharge, except when the liability is one to which 
neither the Official Trustee nor any of his officers has in any way contributed 
or which neither he nor any of his officers could by the exercise of reasonable 
diligence have averted, and in either of those cases the Official Trustee shall not, 
nor shall the revenue of the Government! * * 1 be subject to any 

liability. , 

(2) Nothing in sub-section (1) shall be deemed to render the revenues 
®[of the Government] ®-[* * ^ *] of any official Trustee appointed under 
this Act liable for anything done by or under the authority of any Official 
Trustee before the commencement of this Act. 

16. Nothing in section 80 of the Code of 

^ r ♦ • Procedure, 1908, shall apply to any suit against the 

cermircas”s! Official Trustee in which no relief is claimed against 

him personally. 

PART IV. 

Fees. 

17 ri) There shall be charged in respect of the duties of the Official 
^ ^ Trustee Such fees, whether by way of percentage or 

Fees. otherwise, as the Government may prescribe: 

Provided that in the case of a trust accepted by the Official Trustee 
before the commencement of this Act the fees prescribed under this 
shall not exceed the fees leviable in respect of such trust under the Official 
Trustees Act, 1864, as subsequently amended. 

(•21 The fees under this section may be at different rates for different 

properties or classes of properties or for different duti«, and shall so far as 
* .... «io as to producc an amount sufficient to discharge tne 

s-ilaries and all other expenses incidental to the working of this Act (including 
such lum as Gove^ment may determine to be required to insure the revenues 
of the Government *1 against loss under this Act) . 


LEG. REF. . , . A , 

»The words ‘«of India’* were omitted by Act 

^^he*^wo^s’ “of^ the Government or” were 
nserted by ibid. 


»The words ”or of the Government of India” 

omitted by A.O., 1937- . . , 

«The words “of India” were omitted by Act 

XXI of 1922, 5^ 


were 
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Auditors to be appointed 
to examine Ofificial Trus- 
tee’s accounts, etc.) and to 
report to Government. 

(2) The auditor 


18. d*) All expenses which might be retained or paid out of the trust 

fund, if the Official Trustee were a private trustee, 
Disposal of fees. shall be so retained or paid, and any fees leviable 

under this Act shall be retained or paid in like manner as and in addition to 

such expenses, , . 

(2) The Official Trustee shall transfer and pay to such authority and in 
such manner and at such times as the Government may prescribe, all fees 
received by him under this Act, and the same shall be carried to the account 
and credit of the Government *[* . 

PART V. 

Audit . 

19. (1) The accounts of the Official Trustees 

shall be audited at least once annually and at any 
other time if the Government so direct by the pres- 
cribed person and in the prescribed manner, 
shall examine, such accounts and shall forward to 
Government a statement thereof in the prescribed form, together with a report 
thereon and a certificate signed by him showing — 

(a) whether the accounts contain a full and true account of everything 
which ought to be contained therein, and 

(fe) whether the books, which by any rules made under this Act are 
directed to be kept by the Official Trustee, have been duly and regularly kept, 
and 

(c) whether the trust funds and securities have been duly kept and 
invested and deposited in the manner prescribed by this Act or any rules made 
thereunder ; 

or (as the case may be) that such accounts are deficient, or that the 
Official Trustee has failed to comply with this Act or the rules made thereunder 
in such respects as may be specified in such certificate. 

Auditor’s power to sum- 20. (1) Every auditor shall have the powers of 

a Civil Court under the Code of Civil Procedure, 
1908, — 

(а) to summon any person whose presence he may think necessary to 
attend him from time to time, and 

(б) to examine any person, on oath to be by him tdministered, and 

(c) to issue a commission for the examination on interrogatories or 
otherwise of any person, and 

(d) to summon any person to produce any document or thing, the 
production of which appears to be necessary for the purposes of such audit or 
examination . 

(2) Any person who, when summoned, refuses, or without reasonable 
cause neglects, to attend or to produce any document or thing or attends and 
refuses to be sworn, or to be examined shall be deemed to have committed an 
offence within the meaning of, and punishable under, section 188 of the Indian 
Penal Code, and the auditor shall report every case of such refusal or neglect 
to Government . 

21 . The cost of and incidental to every such audit and examination shall 

be determined in accordance with rules made by the 
^st of audit, etc., how Government and shall be defrayed in the prescribed 


mon witnesses and to call 
•for documents. 


manner. 


LEG. REF. 

'The ords “of India” were omitted by Act 


XXI of 1922, S. 4. 


3806 


The Civil Court Manual (Imperial Acts). 


[S. 22 


22. Every beneficiary under a trust which is being administered by the 

Official Trustee shall, subject to such conditions and 
restrictions as may be prescribed be entitled, at all 
^comits? ^ copies o- reasonable times, to inspect the accounts of such trust, 

and the report and certificate of the auditor and, on 
payment of the prescribed fee, to be furnished with copies thereof or extracts 
therefrom, and nothing in the Indian Trusts Act, 1882, shall affect the provi- 
sions of this section. 

PART VI . 

Misceli-aneous . 

23 . When any moneys payable to a beneficiary under a trust have been in 

the hands of any Official Trustee for a period of 
^Transfer to Government twelve years or upwards whether before or after the 

Trustee. commencement of this Act in consequence of the 

Official Trustee having been unable to trace the per- 
son entitled to receive the same, such moneys shall be transferred in the 
prescribed manner to the account and credit of the Government *[* *] : 

Provided that no such moneys shall be so transferred if any suit or pro- 
ceeding is pending in respect thereof in any Court. 

24. (1) If any claim is made to any money so transferred and such claim 

is established to the satisfaction of the prescribed 
Mode of proceeding by authority, the Government *] shall pay to the 

clahnant to recover money claimant the amount in respect of which the claim is 
so transferred. established. 

(2) If such claim is not established to the satisfaction of the prescribed 
authority, the claimant may, without prejudice to his right to take 
any other proceedings for the recovery of such moneys, apply by petition to 
the High Court against the ^[Government] and, after taking such evidence ^ 
it thinks fit, such Court shall make such order on the petition in regard to the 
payment of such moneys as it thinks fit, and such order shall be binding on all 

parties to the proceedings : _ . ^ ^ ^ 4 .^ ^ 

Provided that nothing in this section affects any option aiFordea to a 

claimant by section 179 of the Government of India Act, 1935.] 

(3) The Court may further direct by whom all or any part of the costs 

of such proceedings shall be paid. 

25 The High Court may make such orders ^ 
it thinks fit respecting any trust property vested in 
the Official Trustee, or in the interest or produce 

thereof - 

26 Any order under this Act may be made, on 

Who may apply for order applicatin of any person beneficially interested in 

under Act. any trust property or of any trustee thereof, 

27. Any order made by a High Court under this 
Act shall have the same effect as a decree. 

28. The Official Trustee may, in addition to and 
not in derogation of any other powers of expenditure 
lawfully exercisable by him, incur expenditur 


Power of High Court to 
make orders in respect of 
property vested in Official 
Trustee. 


Order of Court to have 
effect of a decree. 

General powers of ad- 
ministcration. 


iThc words “of India" were omitted by Act 

^?Substi?otcd%y^A..OL...m 37 for “Secretary of 
state for India in Councill . 

•Inserted by ibifJ. 


NOTES. 

Sec. 27 — An order made by the High Court 
under the Official Trustees Act has the same 
effect as a decree under S. 27 of that Act, and 
is, therefore, appealable. 42 C.W.N. 942- 
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. (ij) on such acts as may be necessary for the proper care and manage- 
ment of any property belonging to any trust administered by him ; and 

(^) with the sanction of the High Court on such religious, charitable 
and other objects and on such improvements as may be reasonable and proper 
in the case of such property. 

Transfer of trust pro- 29. (1) Nothing in this Act shall be deemed to 

pcrty by Official Trustee to prevent the transfer by the Official Trustee of any 

S&UeT* property vested in him to- 

(o) tJie original trustee (i£ any) , or 
{b) any other lawfully appointed trustee; or 

(c) any other person if the Court so directs. 

(2) Upon such transfer such property shall vest in such trus- 
tee, and shall be held by him upon the same trusts as those upon which it 
was held prior to such transfer, and the Official Trustee shall be exempt from 
all liability as trustee of such property except in respect of acts done before 

such transfer : ^ r^cc. • i 

Provided that, in the case of any transfer under this section, the Omci^ 

Trustee shall be entitled to retain out of the property any fees leviable in 

accordance with the provisions of this Act. 

30. (1) The Government shall make rules for carrying into effect the 

* objects of this Act and for regulating the proceedings 

of the Official Trustee in the discharge of his duties - 
(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(а) the accounts to be kept by the Official Trustee and the audit and 
inspection thereof ; 

(б) the safe custody, and deposit of the funds and securities which 
come into the hands of the Official Trustee; 

(c) the remittance of sums of money in the hands of the Official 
Trustee in such remittances are required ; 

(d) the statements, schedules and other documents to be submitted by 
the Official Trustee to Government or to any other authority and the publication 
of such statements, schedules or other documents; 

(e) the realization of the cost of preparing any such statements, sche- 
dules or other documents ; 

(/) subject to the provisions of this Act, the fees to be paid thereunder 
and the collection and accounting for any fees so fixed ; 


{g) the manner in which and the person by whom the costs of and inci- 
dental to any audit under the provisions of this Act are to be determined and 
defrayed ; 

(h) the manner in which summonses issued under the provisions of 
section 20 are to be served and the payment of the expenses of any persons 
summoned or examined under the provisions of this Act and of any expenditure 
incidental to such examination ; 


(i) the acceptance by the Official Trustee of trusts for religious purposes 
and trusts which involve the management or carrying on of business ; and 
(/) any matter in this Act directed to be prescribed. 

(3) Rules made under the provisions of this section shall be 
published in the Official Gazette, and shall thereupon have effect as if enacted 
in this Act. 


LEG. REF. 

^Clause («5) which was added by Act X of 


1914 repealed by .‘\ct V of I917, S. 6 and 
Sch. 
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31. \Dvuis%on of Presidency into Provinces.] Rep. by. the. 1937. 

Savings of provisions of 32. Nothing contained in this Act shall be 

deemed to affect the provisions of the Indian Regis- 


Indian 

1908. 


^[32-A. 




Registration 

tration Act, 1908. 

The amendments of this Act which come into force on the com- 
mencement of Part III of the Government of India 
Savings. Act, 1935, shall not affect any legal proceedings 

pending in any Court on that date or be construed as 
automatically transferring any property from any Official Trustee to any other 
Official Trustee; but nothing in this section shall be construed as preventing a 
transfer of any such property in accordance with any of the other provisions 
of this Act . ] 


Repeals . 


'[33. Repealed by A.ct XII of 1927.] 

THK SCHEDULK. 

Enactment Repealed. 

[Repealed by the Repealing Act {XII of 1927), S. 2 and 5‘lr/^. ] 


THE PARSI MARRIAGE AND DIVORCE ACT (III OF 1936). 

[Rep. in part by Act XX o/ 1937 and amended by Act XIV of 1940.] 

[23rd April, 1936. 

An Act to amend the laiv relating to marriage and divorce among Paris. 

"Whereas it is expedient to amend the law relating to marriage and 
divorce among Paris ; It is hereby enacted as follows : — 


Preliminary. 


Short title, extent and 
commencement. 


1. (1) This Act may be called The Parsi 

Marriage and Divorce Act, 1936. 


(2) It extends to the whole of British India and, in respect . of Parsi 
subjects of His Majesty, to the whole of India: 

Provided that the Central Government may, in respect of territories in 
India beyond the limits of British India, by notification in the Off^ial Gazette 
direct that the provisions of this Act relating to the constitutiori and powers of 
Parsi Matrimonial Courts, and to appeals from the decisions and orders of such 
Courts shall apply with such modifications as may be specified in the notification^ 

(3) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette appoint. 

2. In this Act, unless there is anything 
Definitions. repugnant in the subject or context, — • 

(1) *‘Chief T^stice” includes senior Judge ; 


LEG. REF. 

1 Inserted by A.O., 1937 - 

NOTES. , 

1 __Thc common law of England 
Parsis who inhabit the town and 
applies pledge 

island defend herself in any 

her for dissolution of his marriage 

action against ne The wife’s solicitors must 

costl from the husband before they 

ipply for^ch^rgVnJ^ order against her property 


recovered or preserved in the suit by them, ta 
1.0.554-= 13 Bom.L.R. 920. On this section, 
see also 13 B. 302 (infant marriage among Par- 
sis) ; 10 Bom.L.R. 417 ; 33 B. 509 ; 22 B. 430. 

Sec. 1 ( 2 ). — The effect of S. 1 (2) is to 

extend the Act even to Native States in India 
in its application to Parsis, provided that the 
Parsis are subjects of His Majesty. I.L.R. 
(1941) B. 589=43 Bom.L.R. 569=7 *94 J 
330. The words ** Parsi subjects oj His Afejesty 
in S* X (2) refers to the poUdeaf status of 
subjects as opposed to their civil status. The 
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(2) “Court** means a Court constituted under this Act; 

(3) to “desert**, together with its grammatical variations and cognate 
expressions, means to desert the other party to a marriage without reasonable 
cause and without the consent, or against the will, of such party ; 

(4) “grievous hurt*’ means — 

(a) emasculation; 

(b) permanent privation of the sight of either eye; 

(c) permanent privation of the hearing of either ear; 

(c/) privation of any member or joint; 

(^) destruction or permanent impairing of the powers of any member 

or joint; 

(/) permanent disfiguration of the head or face; or 
Ig) any hurt which endangers life ; 

(5) “husband** means a Parsi husband ; 

(6) “marriage** means a marriage between Parsis whether contracted 

before or after the commencement of this Act ; 

(7) a “Parsi” means a Parsi Zoroastrian ; 

(8) “priest** means a Parsi priest and includes DastUr and Mobed ; and 

(9) “wife” means a Parsi wife. 

II. — Marriages between Parsis. 

Requisites to validity of 3. No marriage shall be valid if — 

Parsi marriages. 

(o) the contracting parties are related to each other in any of the degrees 
of consanguinity or affinity set forth in Schedule I ; or 

(6) such marriage is not solemnized according to the Parsi form of 
ceremony called “Ashirvad” by a priest in the presence of two Parsi witnesses 

other than such priest ; or 

fc'l in the case of any Parsi (whether such Parsi has changed his or her 
religion or domicile or not) who has not completed the age of twenty-one years, 
the consent of his or her father or guardian has not been previously given to 

such marriage. 

4 ('L'l No Parsi (whether such Parsi has changed his or her religion or 

■ ' domicile or not) shall contract any marriage under 

Rc-marriage when im- ^ct or any other law in the lifetime of his or 

lawful. yier wife or husband, whether a Parsi or not, except 


NOTES. 

jurisdiction of the Court therefore depends upon 
the political status ot the Parsi subject, i.e., his 
nationality and allegiance, and not upon his 
domicil. A mere change of domicile docs not 
in any way change a Parsi’i nationality or his 
political status. 43 Bom.L.R. 569 — I.L.R. 
(1941) Bom. 589=1941 Bom. 330. 

Secs. 2 ( 2 ) and 39 . — There is a distinct 

cleavage of functions under the Parsi Marriage 
and Divorce Act between the presiding Judge of 
the Court and the delegates who are appointed 
to aid him in the adjudication of cases. I he 
Word “Court” is promiscuously used throughout 
the Act, but it cannot be read as including the 
delegates in all cases. Some confusion has 
crept into the Act by the use ol the word 
“Court*’ promiscuously, but under the cleavage 
of functions under the Act, the word must be 
^cad in its context in order to determine 
whether it includes both the Judge and the 
delegates or the Judge alone. All interlocutory 
applications, such as those under S. 39, are 
correctly dealt with by the Judge sitting alone, 

C. C. M. — 477 


and an order passed in such applications by the 
Parsi Matrimonial Judge sitting alone without 
the delegates cannot be said to be a nullity. 40 
Bom.L.R. 50=1938 Bom. 195. 

Sec. 3 . — See 2-2 Bom. 430. Parsi minor 
who is over 18 and below 21 years of age is 
competent tf> maintain a suit for breach of pro- 
mise of marriage, where the contract of 
marriage has been made by the minor’s guardi- 
an and on the minor’s bchalt and for the 
minor’s benefit. Such a contract is a perfectly 
valid one and is enforceable in law by the 
minor. The benefit to the minor need not be 
pecuniary or proprietary only. 39 Bom.L.R. 
486=1937 Bom. 392. 

Secs. 3 , 6 and 8. — The entry in a register 
maintained according to Ss. 6 to 12 is not in 
itself one of the requisites for a \alid marriage 
amongst the Parsis. 22 Bom.L.R. 013 — 45 8. 
146. ^Vhe^e there is no certificate and no 
entry in the marriage register, any other rele- 
vant evidence is admissible to prove the- 
marriage having taken place. 45 Bom. 146. 
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after his or her lawful divorce from such wife or husband, or after his or hfv 
marriage with such wife 'or husband has lawfully been declared null and void 
or dissolved, and, if the marriage was contracted with such wife or husb^d. 
under the Parsi Marriage and Divorce Act, 1865, or under this Act, except after, 
a divorce, declaration or dissolution as aforesaid under either of the sa,id Acts. 

(2) Every marriage contracted contrary to the provisions of sub-section 

( 1 ) shall be void. , . ' 

5 Every Parsi who during the lifetime of his or her wife dr hiisband, 

^ whether a Parsi or not, contracts a marriage without 

Punishment of bigamy. having been lawfully divorced from such .wdfe or 

husband, or without his or her marriage with such 

wife or husband having legally been declared null and void or dissolved shall 
be subject to the penalties provided in sections 494 and 495 of the Indian Penal 
Code for the offence of marrying again during the lifetime of a husband or wife. 

6. Every marriage contracted under this Act shall, immediately ^on the 

solemnization thereof, be certified by the officiating 
Certificate and registry of priest iii the form contained in Schedule II. The 
marriage. certificate shall be signed i by the said priest, the 

contracting parties, or their fathers or guardians when they shall not have com- 
oleted the age of twenty-one years, and two witnesses present at the marriage, 
and the said priest shall thereupon send such certificate together with a fee of 
two rupees to be paid by the husband to the Registrar of the place at which such 
marriage is solemnized. The Registrar on receipt of the certificate ^nd fee shall 
enter the certificate in a register to be kept by him for that purpose and shall 

entitled to retain the fee. , „ ‘ . a 

7 For the purposes of this Act a Registrar shall be appointed. Within 

the local limits of the ordinary original civil juris- 

Appointment of Regis- ^jiction of a High Court, the Registrar shall be 

appointed by the Chief Justice of such Court, and 
without such limits, by the Provincial Government, Every Registrar so appointed 
may be removed by the Chief Justice or Provincial Government appointing him. 

8 The register of marriages mentioned in section 6 shall, at aU 

, . times, be open for inspection, and certified extracts 

Marriage register to be therefrom shall, on application, be given by the 
_,en for public mspect.on. ^^eret^ro^ payment to him by the 

rupees for each such extract. Every such register shall be evidence o e 

of the statements therein contained. ^ 

9. Every Registrar, except the Registrar appointed by ^ ^hall 

of the High Court of Judicature at Bombay, shall, 

at such intervals as the Provincial Government by 

which he was appointed from time to time direct^ 

send ta the Registrar-General of Births, Deaffis 

MarrUgef for ^the territories administered by such 

Provincial Government from .‘y3"^^<-P7hriast of such intervals. 

by him in the said ^ dfcree for divorce, nullity or dissolution, *e 

10. When a Court ^ copy of the decree for registration 

to the Registrar of Marriages within its jurisdiction 
Registration of divorces. -^ted under section 7; the Registrar shall enter 

• i-rt keot by him for the purpose, and the provisions 
the same m ^ th^ Registrars and registers of marriages shall be appU 

to the Registrars and Registers of divorces and decrees of 

“^i^yand"d»iL. 


open 


Copy of certificate to be 
sent to Registrar-General 
of Births. Deaths and 
Marriages. 
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11. Any priest knowingly and wilfully solemnizing any marriage contrary 

to and in violation of section 4 shall, on con- 
viction thereof, be punished with simple imprison- 
ment for a term which may extend to six months, or 
with fine which may extend to two hundred rupees, 


Penalty for solemnizing 
marriage contrary to sec- 
tion 4. 


or with both. 

12. Any priest neglecting to comply with any of the requisitions affecting 

^ him contained in section 6 shall, on conviction thereof. 

Penalty for priest’s neg- punished for every such offence with simple impri- 

section 6. sonment for a term which may extend to three 

months, or with fine which may extend to one hundred 

rupees, or with both. 

13. Every other person required by section 6 to subscribe or attest the 

said certificate who shall wilfully omit or neglect sp 
Penalty for omitting to to do, shall, on conviction thereof, be punished for 

^i^scribe and attest certifi- every such offence with a fine not exceeding one 

hundred rupees. 

14. Every person making or signing or attesting any such certificate 

containing a statement which is false, and which he 
Penalty for making, etc., either knows or believes to be false, shall be punished 

false certificate. with simple imprisonment for a term which may 

extend to three months, or with fine which may extend to one hundred rupees, 
or with both; and if the act amounts to forgery as defined in the Indian Penal 
Code, then such person shall also be liable, on conviction thereof, to the 
penalties provided in section 466 of the said Code. 

15. Any Registrar failing to enter the said certificate pursuant to section 6 

shall be punished with simple imprisonment for a term 

regitter^certificate^"^”^ which may extend to one year, or with fine which 

may extend to one thousand rupees, or with both. 

16. Any person secreting, destroying, or dishonestly or fraudulently 

altering the said register in any part thereof, shall be 
Penalty for secreting. punished with imprisonment of either description as 
rcgilfer*''® altering defined in the Indian Penal Code for a term which 

may extend to two years, or if he be a Registrar, for 
a term which may extend to five years and shall also be liable to fine which may 
extend to five hundred rupees. 

17. No marriage contracted under this Act shall be deemed to be invalid 

solely by reason of the fact that it was not certified 
Format irregularity not under section 6, or that the certificate was not sent to 
to invalidate marriage. Registrar, or that the certificate was defective, 

irregular or incorrect. 

III. — Parsi Matrimonial Courts. 

18. For the purpose of hearing suits under this Act, a special Court shall 

^ . . r c. • 1 be constituted in each of the Presidenc\'-towns of 

Calcutta, Madras and Bombay, and in such other 
places in the territories of the several Provincial 
Governments as such Governments respectively shall think fit. 

19. The Court so constituted in each of the Presidency-towns shall be 

• - 1 entitled the Parsi Chief Matrimonial Court of 

Courts! atnmonia Calcutta, Madras or Bombay as the case may be. The 

^ ^ local limits of the jurisdiction of a Parsi Chief 

Court shall be conterminous with the local limits of the ordinary 
original civil jurisdiction of the High Court. The Chief Justice of the High 
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Court, or such other Judge of the same Court as the Chief Justice shall from 
time to time appoint, shall be the Judge of such Matrimonial Court, and, in the 
trial of cases under this Act, he shall be aided by seven delegates. ' 

20. Every Court so constituted at a place other than a Presidency-town 

shall be entitled the Parsi District Matrimonial 
Parsi District Matri- Court of such place. Subject to the provisions con- 

moniai Courts. tained in section 21, the local limits of the jurisdiction 

of such Court shall be conterminous with the limits of the district in which it is 
The Tudee of the principal Court of original civil jurisdiction at such 
olace shall be 5ie Tndge of such Matrimonial Court, and in the trial of cases 
under this Act, he shall be aided by seven delegates. ^ i 

91 The Provincial Government may from time to time almr the local 

limits of the jurisdiction of any Parsi Dvstnrt 

Power to alter territorial Matrimonial Court, and may include within si^h 
jurisdiction of District limits any number of districts under its Govem- 
Courts. ment. 

22 Anv district which the Provincial Government, on account of the 

^ fewness of its Parsi inhabitants, shall deem it in^- 

Certain districts to be pedient to include within the jurisdiction of any Dis- 
within jurisdiction of the trict Matrimonial Court, shall be included wthin ^e 
Chief Matrimonial Courts. jurisdiction of the Parsi Chief Matrimonial Coiut tor 

the territories under such Provincial Government where there is such a Court. 

23 A seal shall be made for every Court constituted under this Act, and 

23. A seal snaii o decrees and orders and copies of decrees and 

Court seals. orders of such Court shall be sealed with such sea , 

which shall be kept in the custody of the presiding Judge. 

24 (1) The Provincial Governments shall, in the 

districts subject to their respctive Governments 

Appointment of dele- respectively appoint persons to be delegates 
gates. the adjudication of cases . under this^ Act 

after giving the local Parsis an opportunity of expressing their opinion m sue 
manner as the respective Governments may think fit. be nub- 

(2) The persons so appointed shall be Parsis '’’^iu-rthe local limits of- 

lished i'n'the Oficial Gaftte . and thei. number 

25. The ■PP-’i""”'"' ’“re.' like ,er,h or 
h „ e„. .™.‘^Whe~v,e J S 

pieieu 1 . Lip Qj. unfit to act, or cease to be a 

ing his office, or refuse or Indian Penal Code or other law 

Parsi, or be convicted of an offe ^judged insolvent, then and so often the 

for the time being m ^ person being a Parsi to be a delegate 

appointed shall be published m th^^ 

Official Gazette. delegates appointed under this Act shall 

Delegates to be deemed considered to be public servants within the mean- 

public servants. -j^g the Indian Penal Code. • ' 

A delegate under the Act is in a similar posir- 

NOTES. tion to- a juror, and cannot be challenged m 

Sec. 20.— No mal und« the Act a p„l. 43 I-C- . 7 t.. ■?« 1938. Bom. 195 -^, 

ou™ . Slir of a jury, can- 40 ,Bom,L.R. 50. 

;“r u„d="1ta^"'^^^h= proceedings. 43 bC. 7 .. 
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•’ 27. The delegates selected under sections 19 and 

Selection of delegates 20 to aid in the adjudication of suits under this Act, 

be from‘“those lppofnte‘d shall be taken under the orders of the presiding Judge 
under section 24. Court m due rotation from the delegates ap- 

pointed by the Provincial Government under section 24 : 
Provided that each party to the suit may, without cause assigned challenge 
any three of the delegates attending the Court before such delegates are 
selected and no delegate so challenged shall be selected. 

28. All legal practitioners entitled to practice in a High Court shall be 

entitled to practise in any Court constituted under 
Practitioners m Matri- this Act, and all legal practitioners entitled to practise 
moma our s. in a District Court shall be entitled to practise in any 

Parsi District Matrimonial Court constituted under this Act. 

29. (1) All suits instituted under this Act shall 

Court in winch suits lo uc brought in the Court within the limits of whose 

brought. jurisdiction the defendant resides at the time of the 

institution of the suit. 

(2) When the defendant shall at such time have left British India such 
suit shall be brought in the Court at the place where the plaintiff and defendant 
last resided together. 

(3) In any case, whether the defendant resides in British India or not, 
such suit may be brought in the Court at the place where the plaintiff resides 
or at the place where the plaintiff and the defendant last resided together, if 
such Court, after recording its reasons in writing, grants leave so to do. 

IV. — Matrimonial Suits. 

30. In any case in which consummation of the marriage is from natural 

c . . causes impossible, such marriage may, at the instance 

. ui s or nu ity. either party thereto, be declared to be null and 

void. 

31. Tf a husband or wife shall have been continually absent from his or 

her wife or husband for the space of seven years, and 
Suits for dissolution. shall not have been heard of as being alive within that 

time by those persons who would have naturally heard 


_ NOTE.S. 

, Sec. 29 ( 3 ). — The t< rm “resides” is an eJas- 
hc term and the meaning to be given to it 
must depend upon the circumstances of the 
It is not essential for the purpose of re- 
sidence that a person should have a house of his 
Own. If a person resides permanently at a 
particular place, there can 1 e no doubt that it 
IS his or her residence. But the residence need 
not necessarily be permanent. It is enough if 
** f>onafide, with an element of continuity 
about it, it should not be merely casual or for 
® *®mporary or passing purpose. 43 Bom.L.R. 
509=.!, L.R. (1941) Bom. .589=1941 Bom. 330. 

Sec. 29 (3) and 47 (b). — An application 
under O. 13, R. *4 (a) of the Original Side 
Kules of the Madras High Court for revocation 
ofleave granted to a Parsi wife under S. 29 (3) 
o present her proceedings in the Parsi Chief 
Matrimonial Court in Madras (High Court), 
would be incompetent as the remedy could be 
r way of an appeal under S. .\~j 

; ' *be Act from tVic order granting leave. 
*942 Mad. 159=54 L.W. 668= (1941) 2 M.I.. 
J- 935 - 

. 30 .— In March, 1882, the plaintifT and 

e endant, Parsis, were married according t 


the rites and ceremonies of their religion. On 
October, 1882, the plaintiff attained puberty 
and for 17 months from that time she lived with 
the defendant in his parent’s house, but there 
was no consummation of the marriage. There 
was no physical defect in cither plaintiff or de- 
fendant nor any unwillingness in the plaintiff 
to consummate the marriage ; but the defen- 
dant had always entertained such hatred 
and disgust for the plaintifl' as to result, in the 
opinion of the medical experts, in an incurable 
impotency in the defendant as regards the plain- 
tiff. The delegates unanimously found, on the 
evidence, that the consummation of this mar- 
riage had from its commencement been impos- 
sible ; because the defendant was from a physi- 
cal cause, namely, impotency as regards the 
plaintiff, unable to effect consummation. They 
also found that there was no collusion or 
connivance between the parlies. Held, on this 
finding, that such impotency quoad the plaintiff 
must be regarded as one of the causes going to 
make consummation of a marriage impossible 
under S, 28 of Act XV of 1865, there being 
nothing in the Act to suggest a contrary opi- 
nion. 16 B. 639. Se* also 17 B. 146 (150). 
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of him or her, had he or she been alive, the marriage of such husband or wife 
may, at the instance of either party thereto, be dissolved. 


Grounds for divorce. 


W 

32, Any married person may sue for divorce 
on any one or more of the following grounds, 

namely : — 

fal that the marriage has not been consummated within one year after 
its solemnization owing to the wilful refusal of the defendant to consummate it; 

(b} that the defendant at the time of the marriage was of unsound mind 

and has been habitually so up to the date of the suit: the 

Provided that divorce shall not be granted on this ground, unless fte 
plaintiff (1) was ignorant of the fact at the time of the marriage, and (2) has 
filed the suit within three years from the date of the marriage, 

(c) that the defendant was at the time of marriage pregnant by some 

;:r ■ ■" 


notes. 

Sec 32 : Second Marria.oe ^^Parsi 

iv CBMB ^NTO X^pI^rnTof AC 

bu. i. Ur": 

?tae''of'his h?“moreover,‘‘ wfl- 

been divorced, and appeal from 

fully deserted for two Y5f, ’ p-rsi Chief Matri- 
an ordc by the J^^lf-'^VoTarnt foT divorce by 
monial Court, “ P„d " hat the subject- 

the first wife, on constitute, a cause 

matter of the plaint did not^consu^ ^ 

of action, \ueeed in the plaint did 

//,W, -Wamy cluplcd with adultery,^^ 

not amount to higamy » wilful desertion, 

nor to “adultery coupled witn 

within the meaning contracted by a 

1865 ; as a second *^YK*^?ffetimc of his first 
Parsi husband before the Act came 

wife, was not u ^ proviaions of the 

into operation ; , he validity of the con^- 

Act in any way affc^ the v R. 

?a!cT) > 3 1936 Bom. = 


868 = 38 Bom.I^R. 836.^^.^ ^ husband for 

^*^*^rce^undcr 8^30 of (he Parsi Marriage Act, 

XV of .set defendant, if under the age o 

.V. althoueh more than 18, must ^ 
to be a minor, and a guardian for the 
suU of the defendant must be appointed. 18 
n ^66 See also 22 B. 430 ( 435 )- See 16 B. 

fgeffsB. 366; 3 b.h.c. (A.C.) 113; B. 

'^^I'ec 32 (b) Proviso.— The conditions laid 

marriaee was of unsound mmd and b^“ 

JTabUulny soup to the waS 

Trtrmam'agT .938 »• 65 = 39 Bom.L.R. 
1 146 . 
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Provided that divorce shall not be granted on this ground, unless the 
defendant has prior to the filing of the suit undergone at least one year*s impri- 
sonment out of the said period ; 

(£r) that the defendant has deserted the plaintiff for at least three 

years ; 

(/») that a decree or order for judicial separation has been passed against 
the defendant, or an order has been passed against the defendant by a Magis- 
trate awarding separate maintenance to the plaintiff, and the parties have not 
had marital intercourse for three years or more since such decree or order ; 

(i) that the defendant has failed to comply with a decree for restitution 
of conjugal rights for a year or more ; and 

(/) that the defendant has ceased to be a Parsi : 

Provided that divorce shall not be granted on this ground if the suit has 
been filed more than two years after the plaintiff came to know of the fact. 

33. In every such suit for divorce on the ground of adultery, the plaintiff 

. . f j shall, unless the Court shall otherwise order, make 

Joining^ of co-defendant. person with whom the adultery is alleged to have 

been committed a co-defendant, and in any such suit by the husband, the Court 
may order the adulterer to pay the whole or any part of the costs of the 
proceedings. 

34. Any married person may sue for judicial separation on any of the 

_ . . . , grounds for which such person could have filed a 

judicial separa- divorce, or on the ground that the defendant 

has been guilty of such cruelty to him or her or their 
children, or has used such personal violence, or has behaved in such a way as to 
render it in the judgment of the Court improper to compel him or her to live 
with the defendant. 


NOTES. 

See. 32 (g). — A wife suing her husband 
for dissolution of marriage on the ground of 
desertion under S. 32 (?) have to prove 

(a) that she has been deserted bv the defen- 
dant for at least three years, and that 

she has been deserted without reasonable cause 
and without her consent or against her will. 
Desertion under S. 32 (.?) read with S. 2 (3) of 
the Act, in its essence, is the abandonment of 
one spouse by the other with the intention of 
breaking off matrimonial relations between them, 
and thereby bringing the cohabitation to an end. 
The question of desertion cannot be decided 
merely by enquiring which party left the matri- 
monial home first. If the party who by his or 
her conduct brings the cohabitalion to an end 
that is guilty of desertion. 1938 Bom. 86 -39 
Bom.L.R. I 141 . 

Sec. 32 (j). — A wife suing her husband for 
dissolution of marriage on the grountl set forth 
‘n S. 32 (j) has the burden of proof on her. 
In order to succeed she must prove that her hus- 
band had ceased to be a Parsi Zoroastrian and 
*hat she has filed the suit witViin two years after 
she came to know of the fact that the defendant, 
her husband, had ceased to be a Parsi. A 
doubt or suspicion on the part of the plaintiff 
*hat the defendant had ceased to be a Parsi will 
suffice. It is enough for the plaintiff to prove 
mat her husband had ceased to be a Parsi 
Zoroastrian during their married lives- It is not 
necessary to prove that the defendant continues 
to be a non-Parsi till the date of the suit or for 


any particular period of time. It is not conse- 
quently open to the defendant in such a suit to 
show that he had become a Parsi Zoroastrian 
again, either when the suit was filed or before 
the hearing. *938 Bom. 68 = 39 Bom.L.R. i 143. 

Sec. 34. — -The Bombay High Court, if can 
grant an order of judicial separation between 
a Parsi husband and wife. Sfe 3O B. 615=16 
Bom.I..R. 2 I t . The Parsi Matrimonial Court 
has exclusive jurisdiction to entertain suits con- 
cerning matrimonial disputes among Parsis. 38 
B. 615. On this section, s€* also 13 Bom.L.R. 
920= 12 I.C. 554. Adultery of the petitioner is 
a legal ground on which the Court can refuse the 
petition for divorce. 10 Bom.L.R. 1019. 
“Cruelty” in S. 34 means legal cruelty as under- 
stood in English law. namely, injury causing 
danger to life or limb or health, or reasonable 
apprehension of such injury. Such cruelty need 
not necessarily be physical violence. It may even 
consist in a course of harsh conduct pursued by 
the husband towards his wife or tlicir children, 
and also vic< ver?a by the wife; and even a single 
act of gross cruelty may be enough to constitute 
legal cruelty, if it is such a.s to lead to a rea.son- 
ablc apprehension of further acts of cruelty to- 
wards the aggrieved party. 1938 Rom. 81=39 
Bom.L.R. I 138. In order to constitute a ground 
for judicial separation there must be not merely 
improper behaviour, but behaviour of such a 
nature as to make it improper for husband and 
wife to live together in future. VV'hat has to be 
considered is the course of conduct of the parties 
towards each other during their married lives 
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35. In any suit under section 30/31, 32 or 34, whether defended or not 

- . if the Court be satisfied that any of the grounds set 

Decrees in certain suits. forth in those sections for granting relief exist, that 

none of the grounds therein set forth for withholding relief exist and that 

(o) the act or omission set forth in the plaint has not been condoned; 

(fc) the husband and wife are not colluding together; 

(c) the plaintiff has not connived at or been accessory to the said act 

or omission : ^ • 

(c/) (save where a definite period of limitation is provided by this Act) 
there has been no unnecessary or improper delay in instituting the suit ; and 

(e) there is no other legal ground why relief should not be granted; 
then and in such case, but not otherwise, the Court shall decree such reliet 

accordingly. 

36. Where a husband shall have deserted or without lawful cause ceased 

to cohabit with his wife, or where a wife shall have 
Suit for restitution of deserted, or without lawful cause ceased to cohabit 
conjugal rights. -with her husband, the party so deserted or with whom 

cohabitation shall have so ceased may sue for the restitution of his or her con- 
iugal rights and the Court, if satisfied of the truth of the allegations contained 
in the plaint, and that there is no just ground why relief should not be granted, 
may proceed to decree such restitution of conjugal rights accordingly. 

37. In any suit under this Act, the defend^t 
Counter-claim by defen- may make a counter-claim for any relief he or she 
dant for any relief. entitled to under this Act. 

38. Notwithstanding anything hereinbefore contained no suit shall be 

brought in any Court to enforce any marriage or 
any contract connected with or arising out of any 
marriage, if, at the date of the institution of the suit 
the husband shall not have completed the age of six- 
teen years, or the wife shall not have completed the 

age of fourteen years. 

39. In any suit under this Act if the wife shall 

income sufficient for her support and the necessaiy 

Alimony fiendente lite. exoenses of the suit, the Court, on the application 

of the wife, may order the husband to pay her monthly or weekly durmg^^e 

suit such sum not exceeding one fifth of her »-M*;nnable 

considering the circumstances of the parties, shall t in ' ■ 


No suit to be brought to 
enforce marriage or con- 
tract arising out of marri- 
age when husband is under 
sixteen years or wife under 
fourteen years 


NOTES. . 

and whether the plaintiff has shown just ana 
lawful grounds not only for living separately 
from his or her spouse, but for asking tor 
decree of the Court for judicial separation. It 
is not enough to say merely that it would J 
possible for the parties to ^‘ve happily together 
hereafter. The Court has to be f^atisfied that the 
causes of disagreement between the htisband and 
wife are grave and weighty, and ^ 

an absolute moral impossibili y Hr-termin- 

of married life can be d‘s?harged JP f 
infT what is moral impossibility the Court should 
take into consideration the feelings and <^stoms 
of thi community to «hlch the belong. 

I.L.R. (1938) Bom. 75=39 Bom.L.K. 1130— 

2.Bom.L.R. 845. A decree for 
restitution of conjugal rights under the Act is 


enforceable only in the manner provided in S. 36 
of the Act; such provision is in substitution ol, 
and not in addition to, the ordinary remedies 
provided by the Code of Civil Procedure. 9 

Bom.H.C. R. (A.C.J.) ^9^. 

Sec* 39 — Ss 39 applies merely to orders 

pending the suit and the payments are merely 
payments during the suit. It docs not limit or 
qualify the liability of the husband to the wife s 
solicitors. 12 I.C. 554= 13 Bom.L.R. 9 * 0 * ^he 
table of fees of the High Court contemplates 
merely party costs between the parties to a Parsi 
Matrimonial suit and does not relate to the 
rights of the wife’s solicitors to recover their 
attorney and client’s costs from the husband. 13 
Bom.L.R. 920. A wife sued her husband mr 
judicial separation in the Parsi Matnmomal 
Coxirt. Alimony was granted to be paid by ^ 
order dated iithjuly, 1 89 1 , which directed the 
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40. (1) The Court may, if it shall think fit at the time of passing any 
T, ^ 1 - decree under this Act or subsequently thereto on 

ermanen a imony. application made to it for the purpose, order that the 

husband shall ^ [while the wife remains chaste and unmarried] — 


• (a) to the satisfaction of the Court, secure to the wife *] such gross 

sum or such monthly or periodical payment of money for a term not exceeding 
her life as, having regard to her own property, if any, her husband’s ability and 
the conduct of the parties, shall be deemed just, and for that purpose may require 
a proper instrument to be executed by all necessary parties and suspend the pro- 
nouncing of its decree until such instrument shall have been duly executed, or 

(b) make such monthly payments to the wife for her maintenance and 
support as the Court may think reasonable. 

In case any such order shall not be obeyed by her husband, it may be enforced 
in the manner provided for the execution of decrees and orders under the Code 
of Civil Procedure, 1908, and further the husband may be sued by any person 
supplying the wife with necessaries during the time of such disobedience for the 
price of such necessaries. 

(2) The Court, if satisfied that there is a change in the circumstances of 
either party at any time, may at the instance of either party vary, modify or 
rescind such order in such manner as the Court may deem just. 


3[(3) Where an order for alimony or maintenance in favour of a wife has 
been made either under the provisions of the Parsi Marriage and Divorce Act, 
1865, or under the provisions of this Act, the Court, if satisfied that the wife lias 
re-married or has not remained chaste, shall vary or rescind the order.] 

41. In all cases in which the Court shall make any decree or order for 

alimony it may direct the same to be paid either to 
Payment of alimony to ^he wife herself, or to any trustee on her behalf to be 
wife or to her trustee. approved by the Court, and may impose any terms or 

restrictions which to the Court may seem expedient, and may from time to 
appoint a new trustee, if for any reason it shall appear to the Court expedient 

so to do. 


LEG. REF, 

^Inserted by Act XIV of 1940. 

* The words ‘‘wlnle she remains chaste and 
unmarried’* were omitted by ibid. 

® Added by ibid. 

NOTE^\ 

defendant to pay alimony to her from the 15th 
April. 1891, ‘‘until the final decree herein be 
pMsed.*’ On the lOth July, 1891, the suit was 
dismissed, and after that date the defendant 
ceased to pay alimony. The plaintiff obtained 
a rule for review of judgment, which was dis- 
chared on the 27th January, 1892, and on the 
t8th March, 1892, she filed an appeal against 
the decree dismissing the suit and against the 
order refusing a review. She now applied for 
an order dircctine: the defi-ndant to pay her all 
the arrears of alimony e idtnte from the 

date of filing the suit or scj rnurh as had not 
been paid, and that he should pay her further 
^imony until the final disposal of the appeal, 
dismissing the application, that the words 
final decree herein” contained in the order of 
the tith July, 1891, by which alimony was 
meant the decree in the suit and not in 
the appeal, that the Parsi Matrimonial Court 
constituted under Act XV of 1865 had no power 
to award alimony ^^pendeute after decree and 

C • C. — 478 


pending appeal and that an unsuccessful wife is 
not entitled to claim alimony after final decree 
and pending appeal, nor for the piTicicl 
which she is seeking review of judginc-nt . 17 0, 

146. Whether a Court where a petition for 
review is pending before it has a disc ret ion tn 
allow or continue alimony pendetiU liif > 'rr 17 
B. 146. The words ‘‘during the suit” in S. 33 
of Act XV of i86y include the period up to the 
making of a final or absolute decree. EUts \ . 
Ellis, S P.n. 188 and Dunn v. Dunn. 13 P.O. 9I4 
should guide the practice ol the Parsi Matri- 
monial Court in allotment of alimony tor the 
time following a decree ni%i. 17 B. 148. Juris- 
diction — ‘*C*ourt” — *\ppHcaiion under S. 39 — 
Jurisdic cion to hear — ^Jiidgc alone can hear and 
it is not necessary for the Judge to sit with the 
delegates. See 40 Bom. I. .R. 30=1938 Ih 
Sec. 40 . I.L.K. (i 93 ») Bom. 280 

Bom.E.R. 195 *938 Bom. 218. Dccie<* for 

dissolution of man iage - (>i tier for alimony at 
fixed rate per month — Amouni not seciire<l 
Absence of liberty to apply for \ariation of 
amount — Liberty to apply for variation Implied 
— Inherent power of Court to vary for good 
cause — Re-marriage of wife is good ground for 
reduction. 60 B. 868 ‘—38 H<^un.L.R. 836 ‘- 
1936 B, 442. 
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42. In any suit under this Act the. Court may make such provisions^'in the 

final decree as 'it may deem just . and proper with 
Disposal of joint pro- respect to property presented at or about the time of 

marriage which may belong jointly to both the husband 

and wife. 

c. 1 . t- j ■.!_ 43. In every suit preferred under this Act, the 

^ * casc shall be tried with closed doors should such' be 

the wish of either of the parties. 


Provisions of Civil Pro- 
cedure Code to apply to 
suits under the Act. 


Determination of ques- 
tion of law and procedure 
and of fact. 


44. Notwithstanding anything contained in section 19 or section 20, where 
r • I Ibe case of a trial in a Parsi Matrimonial Court 

Validity of trial. than five delegates have attended throughout 

the proceedings, the trial shall not be invalid by reason of the absence ' during 
any part thereof of the other delegates. . . .« < i ' 

45. The provisions of the Code of Civil Pro- 
cedure, 1908, shall, so far as the same may be appli- 
cable, apply to proceedings in suits instituted under 
this Act including proceedings in execution and 
orders subsequent to decree. 

46. In suits under this Act all questions. of law 
and procedure shall be determined by the presiding 
Judge ; but the decision on the facts shall be the decision 
of the majority of the delegates before whom the case 
is tried : 

Provided that, where such delegates are equally divided in opinion, the 
decision on the facts shall be the decision of the presiding Judge. 

47. An appeal shall He to the High Court 
Appeal to High Court. from 

(a) the decision of any Court established under this Act, whether a Chief 
Matrimonial Court or District Matrimonial Court, on the ground of the decision 
being contrary to some law or usage having the force of law, or of a substantial 
error or defect in the procedure or investigation of the case which rn^y have 
produced error or defect in the decision of the case upon the merits, and on no 
other ground ; and 

( b} the granting of leave by any such Court under sub-section (3) of 
section 29 : 

Provided that such appeal shall be instituted within three calendar 

months after the decision appealed from shall have been pronounced. 

48 When the time hereby limited for appealing against any decree 

granting a divorce or annulling or dissolving a 

Liberty to parties to marriage shall have expired, and no appeal shall 

marry again. have been presented against such decree, or when 

anv such appeal shall have been dismissed, or when in the result of any appeal 
a divorce has been granted or a marriage has been declared to be annulled or 


NOTES. 

45 - Wipe’s cos-rs in Matrimonial Suits. 
—Under the Common Law the wife is entitled 
to pledge her husband’s credit and defend hep 
self at his cost in any action that he may file 
Lgainst her for dissolution of h.s marriage with 
It is not necessary that the wife should be 
" in the proceedings. The costs of the 

CSfroavable by the husband are not limited to 

p.Td into the Court or secured by 


the husband for that purpose. The solicitors of 
the wife must make all efforts to secure their 
costs from their real debtor, the husband, before 
they can be allowed to apply for a charging 
order against the wife’s property ‘recovered or 
preserved’ in the suit through their exertion. 13 
Bom.L.R. 920. 

Sec. 47 (b). — See 54 L.W. 668= (194*) « 
M.L.J. 93f5 cited under S. 29 ^uprtr. 
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dissolved, but not sooner, it shall be lawful for the respective parties thereto to 
marry again, as if the prior marriage had been terminated by death. 

V. — Chiuoren of the Parties. 


49. In any suit under this Act, the Court may from time to time pass 
^ 1 .. 1 , such interim orders and make such provisions in the 

Custody of children. final decree as it may deem just and proper with 

respect to the custody, maintenance and education of the children under the age 
of sixteen years, the marriage of whose parents is the subject of such suit, and 
may, after the final decree upon application, by petition for this purpose, make, 
revoke, suspend or vary from time to time all such orders and provisions with 
respect to the custody, maintenance and education of such children as might have 
been made by such final decree or by interim orders in case the suit for obtaining 
such decree were still pending. 


50. In any case in which the Court shall pronounce a decree of divorce 
_ , . , or judicial separation for adultery of the wife, if it 

pefty 'benefit of chtld’rcn': shall be made to appear to the Court that the wife is 

entitled to any property either in possession or 

reversion, the Court may order such settlement as it shall think reasonable to 
be made of any part of such property, not exceeding one half thereof, for the 
benefit of the children of the marriage or any of them. 


VI. — Miscellaneous. 


51. The High Court shall have superintendence over all Courts constituted 

under this Act subject to its appellate jurisdiction in 
Superintendence of High same manner as it has over other Courts under 

section 107 of the Government of India Act, and all 
the provisions of that section shall apply to such Courts. 

52. (1) The provisions of this Act shall apply to all suits to which the 

same are applicable whether the circumstances relied 
Applicabili^’ of provi- occurred before or after the passing of this Act, 

sions of the Act. whether any decree or oriler referred to was 

passed under this Act or under the law in force before the passing of this Act, 
and where any proceedings are pending in any Court at the time of the com- 
mencement of this Act, the Court shall allow such amendment of the pleadings 
as may be necessary as the result of the coming into operation of this Act. 

(2) A Pars! who has contracted a marriage under the Parsi Marriage 
and Divorce Act. 1865. or under this Act. even though such Parsi may change 
his or her religion or domicile, so long as his or her wife or husband is alive 
and so long as such Parsi has not been lawfully divorced from such wife or 
husband or such marriage has not lawfully been declared null and void or 
dissolved under the decree of a competent Court under evther of the said Acts, 
shall remain bound by the provisions of this y\ct. 

53. {Repeal.^ Rep. by the RepeaiUtg and Amending Act (XX of 1937). 

S. 3 and Sch. IT. 


NOTES. 

Sec. 52 . — The relief by way of declaration ol 
nullity of marriage on the ground of unsound- 
ness of mind which was availaV^lc \indrr S. ^27 
of Act XV of 18G5 has been abrogated and 
done away with under the new Act of 1^36, 
which only gives a right to have the marriage 
dissolved on the ground of unsoundness of mind 


provided the suil is brfui^^hl witliin yf'ar.s 

of the marriage. In view r>f S. 5*2 of th<' new 
Act, the new Act has ro be applieci to a suit 
brought after the new Act, thoui^h the f:irciim- 
tnnees relied on by the plaintifT for re?ief in tlic 
suit actually occurred before the passin of the 
new Act. *938 Rom. 65 -39 Rom.L.R. ? 
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SCHEDTJLE I. 

(See Section 3.) ' ' " 

'Table of prohibited degrees of consanguinity and affinity. 

A man shall not marry his— 

1. Paternal grand-father’s mother. 

2. Paternal grand-mother’s mother. 

3. Maternal grand-father’s mother. 

4. Maternal grand-mother’s mother. 

5. Paternal grand-mother. 

6. Paternal grand-father’s wife. 

7. Maternal grand-mother. 

8. Maternal grand-father’s wife. 

9. Mother or step-mother. * 

10. Father’s sister or step-sister. . 

11. Mother’s sister or step-sister. 

12. Sister or step-sister. 

13. Brother’s daughter or step-brother’s daughter, or any direct lineal descefldant 
of a brother or step-brother. 

14. Sister’s daughter or step-sister’s daughter, or any direct lineal descendant of' a 
sister or step-sister. 

15. Daughter or step-daughter, or any direct lineal descendant of either. 

16. Son’s daughter or step-son’s daughter, or any direct lineal descendant of a son 
or step-son. 

17. Wife of son or step-son, or of any direct lineal descendant of a son or step-son. 

18. Wife of daughter’s son or of step-daughter’s son. or of any direct lineal descen- 
dant of a daughter or step-daughter. 

19. Mother of daughter’s husband. 

20. Mother of son’s wife. 

21. Mother of wife’s paternal grand-father. 

22. Mother of wife’s paternal grand-mother, 

23. Mother of wife’s maternal grand-father. 

24. Mother of wife’s maternal grand-mother 
2.5. Wife’s paternal grand-mother. 

26. Wife’s maternal grand-mother, 

27. Wife’s mother or step-mother. 

28. Wife’s father’s sister. 

29. Wife’s mother’s sister. 

.30. Father’s brother’s wife. 

31. Mother’s brother’s wife. 

32. Brother’s son's wife. 

33. Sister’s son's wife. 


A woman shall not marry her— 

1. Paternal grand-father’s father. 

2. Paternal grand-mother’s father. 

3. Maternal grand-father’s father. 

4. Maternal grand-mother’s father. 

5. Paternal grand-father. 

6. Paternal grand-mother’s husband. 

7. Maternal grand-father. 

8. Maternal grand-mother’s husband. 

9 . Father or step-father, 

10. Father’s brother or step-brother. 

11. Mother’s brother or step-brother. 

12. Brother or step-brother. j 

13 Brother’s son or step-brother’s son, or an3' direct lineal descendant of a brother 
or 5 on or step-sister’s son, or any direct lineal descendant of a sister or 


step-sister 


fs'^’^ Son or step-son. or any direct bneal descendant of cither . , r 

16 Daughter's son or step-daughter s son, or anj' direct lineal descendant ot 

daughter * j^aughtcr or of step-daughter, or of any direct lineal descendant of 

a daughter or of step-son’s daughter, or of any direct lineal 

descendant of a son or step-son, 

19 Father of daughters husband. 

2o! Father of son's wife. 
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21 . 

22 . 

23. 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 


Father of husband’s paternal grand-father^ . • _ 

^^ther of husband’s paternal grand-mother. 

Father of husband’s maternal grand-father. 

^atl^r of husband’s maternal grand-mother. 

Husband’s paternal grand-father. 

Husband’s maternal grand-father. 

Husband’s father or step-father. 

Brother of husband's father. 

Brother of husband’s mother, 

Husbandjs brother’s son, or his direct lineal descendant. 

Husband s sister s son, or his direct lineal descendant. 

Brothers daughter's husband. 

Sister’s daughter’s husband. 

the above table the words “brother” and "sister” denote brother and sister 
of the whole as well as half blood. Relationship by step means relationship by marriages. 


SCHEDULE II. 
(Sre Section 6.) 
Certificate of Marriage. 


Date and place of marriage. 


Names of the husband and wife. 
Condition at the time of marriage. 


Rank or profession. 


Age. 


Residence. 


Names of the fathers or guardians 
Rank or profession. 


Signature of the officiating priest. 


Signatures of the contracting parties. 


Signatures of the fathers or guardians of 
the contracting parties under 21 years 
of age. 


Signatures of witnesses. 


THE PARTITION ACT (IV OF 1893). 


Year. 

No. 

Short title 

Amendments. 

1893 

IV 

Partition Act. 

• 

Repealed 
XIII of 

in part, X of 1914, Am.. Acl 
1898. 


_ Partition Biul.. — The Hon’ble Dr. Rashbehary Chose moved for leave to introduce a 
oill to amend the Daw relating to partition. He said : — “I promise to state briefly the 
present condition of the law on the subject, the alteration it is proposed to introduce, and 
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the grounds on which such alterations would seem to be desirable. In this countiV, v^ere 
coparcenary is one of the commonest modes of holdmg property, the proper method of 
effecting a partition must always be a question of considerable importance. But it we 
except the different local laws concerned with the division *’«venue-paying elates, the 
only statutory enactment on the subject is to be /oundm section ^96 of the C.P. Code 
Under this section which embodies the practice of the Eghsh Court of Chancery prior to 
the PartitiorA?t ^ 186^ a commission is issued by the Court to certain persons; the 
canonical number is three, who are directed in the first instance to ascertain and inspect 
the property and to divide it into requisite number of shares, with authority ^ 
cases^ to^ make payments in money by way of equality of partition. The next ^ 

O^mmilsioners is to prepare a report, or, if they cannot agree, separate reports which are. 

V.rSn renroduced in our Code, no amount of inconvenience or practical difficulty, 

a™,'”.' 

the fhe parties^e^ would^let the case stand over, as the worst thing for 

out of mercy to the parties . Lordship suggested a reference as to the 

parties would be a Ptic>n of buying or selling should be given. The suggestion 

value and to which party the cation y s allotted to one of the parties the whole 

was not accepted and the only stair case and all the conveniences in the 

stack of chimneys, all the ftre places, . . ^ because he did not know how to make a 

yard, the Lord Chancellor declined to interfere because^ne ^o^^^ 

better partition. . TJ"®. is^too^^f ten lost sight of by suitors. In India cases like 
points a moral which T be expected of frequerit occurrence, and as observed by 

Turner v. Morgan <;nhordinate’ Judge of mature experience, one perverse 

Babu Amrito Lai ChaJterjee a Su^ ‘property. The learned 

member of a famil> ma> > tvnical case of its kind and adds, such cases though not 

Judge mentions what he calls a >P country” Mr Neill, the Judicial Commissioner of 

very common, are not yery , extreme difficulty of partitioning some kinds of 

the' Central Provinces, also ^Peaks of i‘s not. unfrequently, made 

property under the present and points out 

the occasion of annoyance j account of the difficulty of making a partition under 

remained pending Other learned Judges have also expressed sumlar <}^pinions, 

the present state of the law^ .^orf forfunate it is due probably to mere accident if not to 
Lid if some Judges have been more f ortunate it ^is^a j I said enough 

the occasional display of a ^gou > amendment of the law is called for ^ 

aia:Kf si hs isriirtls 

tl.l Home Department placed at my rendered obsolete by legislation, 

taking pla un^ undoubtedly much .UQuld^make us extremely cautious in 

property economically wise or not, 1 There are currents of thought and 

'"‘^vLharman does not Uve by by°thr economist’s plummet. Speaking for mys^elf. 

5 d^^per than any %at I fully sympathise with . the sentiment which 

feeling Hindu I am bound to sa> ebould be sorry to see it disappear. ^ 

and our landed P-^sscssions and shou d 3 maintenance of laws, 

attaches and furnishes one of the best securi 

healthy ore proceed too to ve?y stringent conditions, and only 

We Vnvest die Court is subject to v^ry^^ conditions are. (1) that the 

proposed ‘"Lecessary to meet an .a<^^^owledged ev beneficial for parties 

to the extent n cnjently be divided, (2) that shareholders must concur in the 

property cannot convem ^^^3 of a request for made on inadequate 

that der to prevent the made for the compulsory transfer of their 

«£en when Sure^inlo t llustee of H.ht eu,es. 

left to the Court wn 
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The result therefore is that, although the Court would be whollj’ unable to sell the 
property' in the absence of any of the conditions imposed on the power, it may refuse to 
do so notNvithstanding the existence, of all these conditions, if in the exercise of » sound 
discretion it is _of opinion that no sale should take place in any particular case. I venture 
to, think that with these safeguards, the measure while meeting an acknowledged evil cannot 
fairly be charged with introducing any serious innovation or with trenching in 
any degree on the rights of persons holding property in common. The question is one 
really of procedure, and the present Bill will merely affect the mode of relief and nothing 
else. Indeed even under the present practice when the Court gives compensation in money 
by way of equality of partition, it really make a transfer of a part of the property, although 
the transaction is disguised under a sHghtl 3 ' different name. The present Bill is only an 
pctension of this practice to some very exceptional cases in which, in the absence of such 
law. the common property might be destroyed or rendered comparatively valueless. I 
ought to add that it is a great satisfaction to me' to find that the fathers of Hindu law, 
who shaped out and elaborated our jurisprudence, anticipated bj* several centuries the 
improvernents onlj' recently grafted on the old Chancery practice in England. Speaking 
of indivisible property — a class in which Shankha and Likhita place dwelling-houses, 
Vrihaspati declares ‘"They (the sages) bj' whom it is ordained that clothes and the like 
are not liable to partition have not decided (as to what should be done with respect to such 
things). The estate of opulent men consisting of vehicles and ornaments if held in 
common (by his heirs) would be enjoyed, for it cannot be allotted to any one (the 
co-heirs). Therefore it must be divided in an equitable manner; else it would be useless. 
An equitable partition is made by distribution of the price after the sale of clothes and 
ornaments, by distribution of a written debt after recoverj', by exchanging the dressed food 
with an equal allotment of undressed grain by drawing water of a single well or pond for 
use according to need.” Digest V, 366; Vivada Ratnakara, Asiatic Society's Sanskrit 
edition, 505. The practice of giving money compensation in certain cases is also, I am 

glad to find, recognized in Muhammadan Law (Hedaya-Bk. 39, Ch. 3), “I should add 

that when the Court finds it necessary to direct a sale of the property the co-sharers will 
not only be at liberty to bid but a right in the nature of pre-emption has been conceded to 

thern.” The only other section of the Bill to which it is necessarj’ to call attention is 

section 4, which compels a stranger who has brought a sliare of dwelling-house belonging 
to an undivided family to transfer it to the members of the family if they undertake to buy 
it upon a valuation to be made by the Court. To those who are familiar with the habits, 
usages and feelings of my countrymen, I need hardly say tliat the intrusion of a stranger 
into the family dwelling-liouse is regarded as nothing short of a calamity. The mischief 
has been remedied to a certain extent by section 44, paragraph 2 of the Transfer of Property 
Act, an enactment, which recognizes and if I maj- say so very properlj' recognizes, the 
truth of the poet’s saying not always perhaps borne in mind that right too rigid hardens 
into wrong. In conclusion. I will only sa^' tliat whatever hostile criticism may be levelled 
against the other parts of the Bill, a provision which protects the family dwelling-house 
from the instrusion of a stranger into any portion of it will be welcomed as a boon, and 
a blessing by my countrymen, of every creed and of every sliadc of opinion. iF rt St. 
George Casette, I2th April, 1892, Part III, pp. 4-5.) 


THE PARTITION ACT (IV OF 1893).^ 

[9th March, 1893. 


An Act to amend the Laxy.' relating to Partition. 

Whereas it is expedient to amend the law relating to partition ; It is 
hereby enacted as follows: — 


. Title, extent and saving. 


1. (1) This Act may be called The Partition 

Act, 1893 : 


LEG. REF. 

^ For Statement of Objects and Reasons, see 
Gazette of India, 1892, Pt. V, p. 46; for Report 
of the Select Committee, see ibid., t 893 » P*- 
p. 51 and for Proceedings in Council, see 
it'd., 1893, Pt. VI, pp. 38 and 49. 

For Civil Rules of Practice made by the 
High Court, Madras, under this Act, the Code 
of Civil Procedure and certain other Acts fur 
observance by the Subordinate Civil Courts 
that Presidency, except the Madras Small 
Catue Court, see Fort St. George Gare'te, * 9^5 


(Supplement), p. i. The Act has been declared 
ill force in Upper Burma (except the Shan 
States) by the Burma Laws Act (XIII of i8g8), 
Burma Code. 

NOTES. 

Sec. 1: Gekeral. — A suit for partition deter- 
mine.*? the shares of the co-sharers inter se. 1 7 C, 
\\.N. 128. Decree for partition can be passed 
in spite of previous partition if the prcvhius 
one docs not conform to the shares of parties. 
29 C.W.N. 229-^1925 C. 425. In the case of 


3824 


[S. 1 


1 .EG. REF. 

^Thcword “and” at the end of sub-'^. (2) and 
sub t*. (3) repealed by Act X of 1914, S. ( 3 ) ^^d 
Sch. II. 

NOTES. 

joint property, the ‘‘"I* 6 

liable to be partitioned. 39 J-E-R- ^ 7 ®- 
oartition cases, the rights and clairns of each 
S^iv in the matter of possession and improve- 
effected should be taken into considera- 
“on, and possession should be m^m.a.ned m 

l^ojdtary TeXd when ^"nc cJ^harer has 
t buflSngs on the land is to allot to him 

for Ids share a portion of the land which con- 
tains his building. When this cannot be done or 
tains ms nevertheless be un- 

would not be lair y to treat such 
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(2) It extends to the whole of British India; [*] 

* * * *] 

(4) But nothing herein contained shall be deemed to affect 
providing for the partition of immovable property paying revenue to Govern 

inent. 

the Court has an inherent power- to ^e^se to 
divide the property by metes and bounds and 
to adopt such other means as miy * 

able for effecting a just partiuon. 3 1 
= 6 r M.L.J. 552. Partition of a house, a 

single latrine left for common use. See 17 
P.L.R. 45 - On this section, see also 52 P-W.R. 
1007- I I.G. 6 q 7 . The ordinary rule is that a 
suit^for partition must embrace all jmnt 
ties owned by the parties thereto. But 
also the complementary rule that a suit for P * 
tion cannot include properties in which each 
of the parties docs not claim an interest. 4® 
P.L.R. 767=1939 Lah. 34 - A P*-«vious Pam 
tion for convenience of possession by ^ 

not stand in the way of a decree for 
so long as it is not found that it was 
formity with the shares of the respwtive parb«. 
(21 C.W.N. 229, Rel. on.) 43 C.W.N. i 8 j-p 9 
n I I *12 7 The partition proceedings require 

partition should be chMat as « 

possible; but if other considerations 
important, the necessity = 

chaks will have to be waived. 1940 R.D. 44 
1940 A.W.R. (B.R.) 2>6. Where ‘here is bitter 

dispute between groups 

able that the plots should be dwided “P ““ 
allotted. The fact that /““h . “ 

result in the formation of patlus of sm|‘l 

area should not by itself ,h'‘ ‘■''‘^‘=‘1,;,;“ ^ ,„?8 

contributing to the refusal ^ every 

I? ftfirt No doubt in a partition suii cvciy 

pany, whetlie? trayed as a plaintiff 

defendant, is substaiuially a p ain jy,ovc tlie 

and is entitled to a decree, . 

Court, on payment of the of the 

to take steps to put him merely 

share allotted to him. f_vour of the plaintiffs 

““"pfy'rnT^^^ re,uisi.^ 

J^her Bef Tdorng^so, they -st^apjs.y^lor ^an 

Fp ‘94o'’rar‘°"on.' '^^paS 

ram if'e' ■.-"><= 

share does not receive a proper , ^.^,-1. 

^v'emUy, and it is not for benefit^ of 

Dcrsons interested in tlie joi p P x-T^-rice it 
^ould be bound by the. allotment H 

will in general meet at which the 

attend and be heard ^t *h^ stage If, 

making of a proper to a sale 

however, Arurchascr will become a 

pending suit, I.L.R- 

necessary party to tnc 


ij fair it may ncvcruicie&b 

rdsinable and unnecessary to tr^a^ such co- 
3harer -aeffy as ^hc others^ 4^_ C.WN.^ 6.3^^ 

39 Bom^L.R -^4 of property can 

‘ rnade bv oral agreement; if the terms 
r^arTuion are redSced to writing then 
?1 e docume-Tmust be registered; but there is 

necessity for any writing whatever in carry- 
no .-tiiion (6 L.B.R. i?^^ and 1931 

cfl 223 Poll.) 164 I-t;- 39^= -936 Rang. 336. 

Cal. 223, J oartof the arrangement between 

Where it deed of partition should be 

‘^ec.rmd T.1 wrms of a partition made orally 
them, the oral agreement, so long as 

‘ding upon^hem*^ “.“s "‘n- ■ 
to be bin g P general rule is that a 

ui't^for partition must embralc all the joint pro- 
suit tor p are certain recognised excep- 

wiel are held jointly by all the co-sharers 
properties cannot conveniently 

jointly with strangeis partition 

bo of the joint family, such joint 

between excluded from partition as 

propcrtic exccDtion to the general rule. 40 
.237. suit for paiti.ion of oomujon 

properties, and no Ji.in^ 

to be fcl^iidc all the common properties 

does not inciuo . case of tenants- 

available for par 1 . 

in-common or m several persons 

taken pla^.c enforce tlic award 

a person who files , ^ and every pro- 

is not bound the award. The rule 

perty that ^^01) which applies to the 

against partial 1 . family docs not apply to 

else of a ”;”_tn-common, especially when 

the case of by which rights have 

ihcrc has t>c*-n ,he parties in specific 

been not incumbent on a person 

propcriics. ana I ^ properties which 

iAcludc in the awird. 41 Bom. 

rR.T7o'i t 039 B^- ‘--t- from the Act, 
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sale instead of division in 
partition suits. 


2. Whenever in any suit for partition in which, if instituted prior to the 

commencement of this Act, a decree for partition 
Power to Court to order might have been made, it appears to the Court that, 

by reason of the nature of the property to which, the 
suit relates, or of the number of the shareholders 
therein or of any other special circumstance, a division of the property cannot 
reasonably or conveniently be made and that a sale of the property, and dis- 
tribution of the proceeds would be more beneficial for all the shareholders, the 
Court may, if it thinks fit, on the request of any of such shareholders interested 
individually or collectively to the extent of one moiety or upwards, direct a sale 
of the property and a distribution of the proceeds. 


NOTES. 

(1940) 1 Cal. 255 = 67 I-A. 11=44 G.W.N. 233 
= 42 Bom.L.R. 33i='i940 P.G. ii = (i94o) i 
M.L.J. 97 (P.G.). Where in a suit for parti- 
tion a preliminary decree was passed, the fact 
that an appeal had been preferred from that 
decree does not oust the jurisdiction of the trial 
Court to entertain a petition of compromise and 
an application for permission to compromise on 
behalf of the minor defendants. A partition 
suit in which a preliminary decree has been 
passed must be deemed to be pending until the 
passing of the final decree. Luck* 260=193® 

Oudh 320. A partition suit in which a preli- 
minary decree has been passed is still a pending 
suit and the rights of parties who are added after 
the preliminary decree have to be adjusted at the 
time of final decree. 67 I.A. 1 1 =» I.L.R. ( 1940) 

1 Cal. 255 = 44 G.W.N. 233=1940 P G. 11 = 
(1940) t M. L. J. 97 (P; C An order 

dismissing a partition suit in default after a 
preliminary decree has been passed is illegal. 
The Court cannot, however, ignore that order 
and take further proceedings in the suit, unless 
it is set aside in due course of law. An order 
appointing a commissioner to effect partition 
cannot he deemed to be tantamount to an order 
setting aside the dismissal of the suit in default. 
162 I.C. 412=1936 Lah. 875. The costs men- 
tioned in the partition proceedings are only an 
estimate and the liability arises on the date the 
partition is actually confirmed. The person vvhose 
name stands in the khewat on that date is liable 
in respect of it. *940 A.NV.R. (B.R.) ‘ 99 = • 94 ® 
O.W.N. 1043. See also 40 G.VV.N. 1237. Where 
there is discrepancy between the partition papers 
consisting of the chiila and the dote on the one 
hand and the partition map on the other, the 
rule that is to be followed is that the partition 
papers should prevail over the map in as much as 
the map simply purports to delineate the plots 
that are allotted to the co-sharers by the parti- 
tion papers. 46 G.W.N. 5 ® 9 - NVhere two 
persons jointly purchased land but one ol them 
advanced more than his half-share of the pur- 
chase-money on the promise of the other person 
to pay the excess amount, the latter cannot have 
partition and possession ot his half-share ''^'*bout 
{laying the excess amount to the other. 22 L. 
7B2. What amounts to partition — Award direct- 
tng a partition, if a partition deed — Stamp duty. 
See lot l.C. 401. ^ . V . 

Construction of Act. — The Partition A<A 
must be construed strictly. 27 A.L-.J. 651 — 

*929 A. 443. . 

Secs. 1 ( 4 ) and 2 . — Where a mortgagee right 

C. C. M.— 479 


in a zemindari property is sought to be parti- 
tioned the party to the suit, owning at least a 
moiety, can request the Gourt to have the pro- 
perty sold to the highest bidder and to distri- 
bute the sale proceeds amongst the sharers. 35 
A. 387= 19 I.G. 651 = I I A.L.J. 534. 

Sec. 2. — Applicabilitv — “Request** Mean- 
op.— S. 2 authorises the Court to apply S. 2 
only on the previous request of the parties. The 
consent of parties must appear in the record 
prior to judgment. 1942 N.L.J. 134. Where 
the request made by the co-sharer is that a sale 
may be held and that whoever among the co- 
sharers offers the highest bid may be given 
the property, the request does not amount to a 
request under S. 2, and so the provisions of the 
Act do not apply. 27 A.L.J. 65 r = 1 929 A. 4.^3. 
Where, on the report of the Official Commis- 
sioner recommending a sale, notice is issued to 
all the parties and the sale is held, it should 
not be set aside for want of a requisition under 
S. 2 of the Act, if it is valid otherwise. 142 I. 
G. 46 1 = 1 933 S. 40. As to allowing 5 per cent, 
of purchase-money as solatium to auction pur- 
chaser on setting aside sale, iee 1933 S. 40. In the 
absence of a finding tliat a division of the pro- 
pery cannot reasonably or conveniently be 
made, action cannot be taken under S. 2 of the 
Partition .Act. 36 P.h.R. 258=1934 L. 963. 

Scope. — Where a .suit for partition of property 
situated in business area of a t wn .'s in>tituted, 
a prayer that the partition should take pl.ice 
according to the Partition Act can be made at 
any .stage of the litigation where tiic parties 
own more than a. moiety of the property in 
dispute. *930 1 ... 639- Shareholders of diff- 

crcni grades may sue for partition, because the 
right of partition exists when two persons arc 
in joint possession of land under permanent titles 
those titles ihougli mav not be idcntital. A share- 
holder, however small, may sue for partition of 
the entire property. But an application under 
S. 2 contemplates a somewhat diffiTcnt set of 
circumstances. 'I'hcre may be partition as bet- 
ween persons posse.ssing one niolcty of tb<* pro- 
perty in the zemindari right and other person.s 
possessing the other moiety in permanent ten- 
ancy right. But if there is an application by 
the tenants representing only the tenant’s inter- 
est, it would be anomalous if tliai would .gis-c 
them a right to have a direction Iroin tlic 
Gourt for the sale of the entire prt>perty, even 
though the zamindars were not willing. 52 
C.L.J. 68=1930 C. 61G. A claim by a co- 
owncr to partition of a party wall cannot 
ordinarily be resisted, even where the claim 
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NOTES. 

causes inconvenience and difficulty of parti- 
tion. In the case of a party wall, it is im- 
practicable to take any action under S. Q, 
Partition Act. 1934 ^ 93 . 

Irreoularttiy in proceeding — De novo pro- 
ceedings — Procedure. — Where partition pro- 
ceedings are badly drawn up, they may be 
quashed and proceedings started de novo, but 
there should be as little disturbance as possi- 
ble of any agreement or orders passed in the 
prior proceedings. x8 R.D. 6=ii O.W.N. 

94* 

Mortgage by Joint owner prior to parti- 
tion — Rights of mortgagee. — Where the pro- 
perty is joint at the time of the execution of 
a mortgage by a joint owner, he could only 
mortgage his undivided share in the property, 
and such a right is always subject to the 
right of the other co-owners to effect 
a partition, and when such partition 
is carried out, the mortgagee can only 
enforce his rights against such property as 
falls to the share of his mortgagor unless he 
can show that the partition was fraudulent. 
It is not essential that the mortgagee should 
have been made a party to the partition pro- 
ceedings. 1934 809=16 L. 392. 

Partition decree — Delivery or possession. 

In execution of a final decree for partition, 

A's share was delivered, but it was found that 
A could not get actual possession of his share 
as some huts belonging to other co-sharers 
were standing on it: Heid that Courts order 
for a fresh delivery of possession by remov- 
ing the huts was wtthin jurisdiction. 38 C.W. 

N. 832= *934 G- 793- 1 

Suit for partition, — Doty of Court. — I n 

a suit for partition, it is not incumbent on the 
Court to effect a partition of the pro- 
perty only if the parties agree to abide by the 
partition or agree to the appointment of a 
particular person as a local commissioner. 36 

P.L-R. 250= *934 L. 965. 

Suit for partition — Rights of defendants 
se~lr should be DECiDED.--It is no 
doubt usual in partition suits to dccic^ the 
shares of all the parties. But where the deten- 
dants agreed to have a preliminary 
being passed in favour of the plaintiff for 
partition of his share without ^hcir rights be- 
ing decided, and the preliminary decree was 
not appealed against, it is not open to the 
defendants in subsequent Pf^^^ee^ngs to con 
tend that their rights inter se should have been 
decided. 36 P.L.R. 1 12== 1934 L. * 72 - 

SUBSEQ.UENT EVENTS.— As tO g 

to take into consideration, see ^33 - 3 ^ 

Secs. 2 and 3: Scope and^Applxca^on.^ 

S. 3 comes into play on y^ h ^ 

been applied for under b. Y j of at 

or shareholders * tv It is at that 

least one-half of the p P Y ^ Uy ordered 
stage and before the sale is ^ 

that the right to S. 3 - But 

valuation can be ^ shareholder other 

Urae shareholder who applied for sale 
than the curiously enough, is to 

under b. 2. a n -hareholdcr at the expense of 
^hc^Tjger that explain, why Se. . and 


3 have been so strictly construed by the Courts. 
If a sale is directed under S. 2 and S._ 3 does 
not apply either because the application was 
not of the nature, or the applicant was not 
the one specified in the section, then the sale 
is governed by S. 6, and shareholders and 
strangers alike may bid at the sale. 34 L.W. 
730 — 61 M.L.J. 552. The provisions of the 
Act apply to the stage at which the suit is in 
the Court of first instance. 1923 A. 293 (i). 
The principle underlying S. 2 is that partition 
ought not to be made, if by partition the in- 
trinsic value of the property would be destroy- 
ed. 103 I.C. 367=1927 A. 686. The s^e 
which a Court directing partition can order 
under the section is only of a complete share, 
and not a mere portion thereof. 91 I.C. 1009 
= 1926 O. 230. An appellate Court can order 
sale of property, when the partitioning is incon- 
venient,provided objection was taken to the mode 
of partitioning in the trial Court ^nd the 
made suggested by the party was 
33 I.C. 810=14 A.L.J. 35 - o/ro 5 C.W.N. 

128; 24 M. 639; 32 B. 103. If any jjarty to 

a decree for partition finds it inconvenient in 
actual practice, it is open to him to apply under 
S. 2 of the Act. 20 A.L.J. 90=1922 A. i 85 - 
See 1924 L. 325 = 3 Lah.L.J. 102 = 66 I.C^ oo 5 - 
The proper time to apply under S. 3 is belore 
the Court makes an order under S. 2 and 
after the request had been made by one o 
the parties that the property shield be sold. 

48 M. 920 = 49 M.L.J. 4 **- o 

holder^* occurring in the latter part of S* 3 
must necessarily mean the sharehold^ who ap- 
plied for leave to buy. 48 M. 9 ^^* 

I.C. 516=1925 M. 1234- Consent order direc- 

ing sale — Subsequent application claiming o 
buy property at a valuation — S. 3, xf applicable 
to the case. 91 I.C. 516=1925 M. 1234- 

In a suit by plaintiff for purchase of defend- 
dant’s share at a valuation by ^°***’*‘ 
has the option of asking the 

plaintiff’s share may be sold to him ® valua- 
tion fixed by the Court. 97 I-C. 

C 1190. Dwelling-house— Reasonably or con- 
veniendy partitioned— Application for withdra- 
wal of suit. 47 I.C. 904= *B A.L.J. 5 » 4 - “1 

in a suit for partition, there are two parcels of 
land, one capable of partition, and the other 
not so capable, the Court can order the sale 
of the latter. 36 C.L.J. 217 — 49 C. 1043. But 
an order directing the sale of one of the allot- 
ments obtained after partition is not within 
Ss. 2 and 9 of the Act. 49 C. * 043 - Order 
for sale — -When inappropriate. 96 P.R. 1916 — 
34 I.C. 587. Any of the parties consenting to 
a sale under the Act may withdraw his consent, 
but the withdrawal must be made before the 
order for sale is made. 62 I.C. 430= *3 L.W. 
429. Suit for partition— Consent order direc- 
ting sale — Subsequent application claiming to 
buy property at a valuation — S. 3 if applies to 
the case. 48 M. 920 = 4.9 M. L.J. 41 1 . 

Secs. 2 and 4 .— Where the passage in a 
dwelling-house giving access to the r^ms ol 
different co-sharers must perforce be left joint, 
the property is not susceptible of partiUon by 
metes and bounds. 24 I.C. 273=7 S.L.R. •* 7 - 
A CO sharer who applies for sale of the pmper y 
has no right to buy up the shares of other CO- 


S. 4] 
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3. (1) If, in any case in which the Court is requested under the last fore- 

j t , going section to direct a sale, any other shareholder 

und^ukeTIo buy" applies for leave to buy at a valuation the share or 

shares of the party or parties asking for a sale, the 
Court shall order a valuation of the share or shares in such manner as it may 
think fit and offer to sell the same to such shareholder at the price so ascertain- 
ed, and may give all necessary and proper directions in that behalf. 

(2) If two or more shareholders severally apply for leave to buy as pro- 
vided in sub-section (1), the Court shall order a sale of the share or shares to 
the shareholder who offers to pay the highest price above the valuation made by 
the Court. 

(3) If no such shareholder is willing to buy such share or shares at the 
price so ascertained, the applicant or applicants shall be liable to pay all costs of 
or incident to the application or applications. 

4. (1) Where a share of a dwelling-house belonging to an undivided family 

n been transferred to a person who is not a member 

feree o£‘°Siare in tran^sferee sues for partition, 

house- Court shall, if any member of the family being a 

shareholder shall undertake to buy the share of such 
transferee, make a valuation of such share in such manner as it thinks fit and 
direct the sale of such share to such shareholder, and may give all necessary and 
proper directions in that behalf. 


NOTES. 

sharers ; the right to buy out is vested in other 
co-sharers who have not applied for sale. 24 1. 
C. 273. 

Sec. 3 . — See under S. 2. Where two or more 
co-sharers apply for leave to buy the property, 
the procedure laid down in S. 3 (2) of the Act 
must b,: followed. 103 I.C. 367** 1927 A. 686. 
Court is not authorized to hold a public auction. 
40 C.W.N. 955. 

Sec. 4 : Conditions to be fulfilled for 
APPLICATION of S. 4- — S. 4 should be liberally 
construed and not strictly construed. I.L..K. 
O937) Nag. 73=19 N.E.J. 241 = 1937 Nag. 4. 
For the application of S. 4, four conditions 
ought to be fulfilled: (i) The house should be 
owned by an undivided family ; (2) the share of 
^ co-sharer should have been transferred to a 
person who WZ.S a stranger to the family; (3) the 
purchaser should have sued for partition ; and 
(4)^ a member of the family being a shareholder 
claims or undertakes to buy the share of the 
stranger transferee. i 19 I.C. 523= 1929 A. 414. 
See also 34 L.,W. 730 = 61 M.L.J. 552. S. 4 
will apply even to a house, a portion of which 
“ already separated owing to one member sell- 
ing his interest in it. 119 1 C. 523=1929 A. 
4 * 4 - The operation of S. 4 comes into play 
after it is found that a stranger transferee is 
entitled to partition. In fact no order can be 
passed under the Act before such a transferee 
establishes his claim. 90 I.C. 121 ; 39 A. 672 = 
4 * I.C. 867. See also 13 C.W.N. 555 (Note) = 
II I.C. 370. The section must be strictly con- 
^rued. 15 C.W.N. 555 (Note). See also 1937 
4- But see 19N.L.J. 241 = 165 I.C. 930. 
The object of S. 4 is to enable the members to 
buy out an outsider who is a transferee from 
of the co-sharers. Ordinarily an application 
of this kind would be made before a prelimi- 
nary decree is passed. 64 I.C. 917 = 23 Bom. L. 


R. 1083. See also 12 C.L.J. 525 ; 7 C.L.J. 98 
An application under S. 4 can be made at any 
stage of a suit even in an appellate Court ; a 
party in a partition suit whether a plaintiff or 
a defendant is at the same time a plaintiff as 
well as a defendant. This dual capacity of a 
parly in a partition suit does not preclude even 
a defendant who claims a share in the dwelling- 
house from being treated as plaintiff for purooses 
ofS. 4. 49 C.L.J. 136=116 I.C. 161 = 1929 C 

269. See also 19 N.L.J. 241 = 165 I.C. oqo 
(word ‘sons’ interpreted). It may be made even 
after a preliminary decree in the suit c 

873 = 22 C.W.N. 515. The transferee of a share 
in undivided property is entitled under S 4.4. 
Transfer of Property Act, to liis transferee's 
right to joint possession or other common or 
part enjoyment of the property in all cases 
except where the subject matter of the transfer 
IS a share of a dwelling-house belonging to an 
undivided family of which he (the transferor) 
is not a member in whicli case he is not 
entitled to joint possession or other common or 
part enjoyment of the property but is entitled to* 
a partition ot the property which, however 
must be denied to him under b. 4, Partition 
Act, in the event of a member of the fumilv 
being a shareholder undertakes to buy the shar^ 
of the transferee. 1940 Rang. 53. Option oT 
purch^Lse given under this section is not taken 
away by the preliminary decree. 1922 C. 120 
See also 12 C L.J. 525 j 45 C. 873. S. 4 refe?; 
to cases where a share of a dwcning-lioiTsc 
belonging to an undivided family has been trans 
ferred to a person who is not a memb.^ ot 
ot such a family the principle being tliat pro 
perty must so far as possible belch in the pas- 

“undivided \a^ily° means ^iirundivid^ed" family 
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rs. 4 


(2) If in any case described in sub-section (1) two or more members of 
the family being such shareholders severally undertake to buy such share, the 
Court shall follow the procedure prescribed by sub-section (2) of the last 

foregoing section. 


NOTES. 

whether Hindu, Mohamedan, Christian or Bud- 
dhist, etc. (30 All. 324, Rcl. on.) 187 I.G. 844 
= 1940 Rang. 53. See also 1939 A.L.J. 640. Un- 
divided family in S. 4 means a family which is 
undivided qua the dwelling-house in question, 
igo I.C. ii 7 = A.I.R. 194* Pat. 4 ‘‘Undivided 
family,” meaning of— “Family”— -I^elhng- 

house.’* See 109 I.G. 67 ; 9 

“Dwelling-house belonging to an undivided 
family** — What is. See 4 A. L. J. 209 — 

29 A. 308. “Dwelling-house*’ in S. 4 includes 
the land and appurtenances which are ordinarily 
and reasonably necessary lor its enjoyment. The 
section is not inapplicable for portions of ho^es 
left undivided. 190 I.G. 117- A “dwelling- 
house” in S. 4 means not only the house itself 
but also the land and appurtenances which are 
ordinarily and reasonably necessary for its 
enjoyment. The Court must therefore make a 
valuation of such land and appurtenances also, 
if any. 18 Pat.L.T. 866=193? P.W.N. 902 = 
iQ-^S Pat. 13. The expression “dwelling-house 
belonging to an undivided family” appearing m 
S 4, Paitition Act, has been borrowed from 
S. X4. Transfer of Property Act, and bears the 
same meaning. The word ‘family includes a 
group of persons related in blood, who live in 
Znc house under one head or management and 
it is not restricted to a body of persons who can 
trace their descent from a common ancestor. 
1040 Rang. 53. Section also applies to Muham. 
madan family. See A. 324 — 5 A.L.J. SS^; 3 ^ 

Bom.L.R. 261 = 162 I.C. 941 = 1936 15 . 197. 

The term “undivided family” has not been used 
in a technical sense and is applicable to Hindus 
and Mahomedans alike and must beheld to 
have much the same meaning as the words un- 
divided family” in cl, (2), S. 44 . 

I.C. 523=1929 A. 414. See also ^1936 L- 291. 

It is not restricted to joint Hindu fa"")/ 
in status and possessed of ^ 

which has not been actually divided or parti 
tioned among the members o| 

M 417=1930 M. 561=5® M.L.J. 34 * » 

C 416. It means undivided qua the proper y 
soulht to be divided and a fkmdy °wmng d 
without dividing the same. 30 9 

L.R. 84. It is sufficient if the 

owners, whether as Ref.). A 

common. 30 I G. 936 ^ 3 ,® .i.ig p^s an 

Courtofappea IS *tal CoSrt. It 

order under the section a tri 

can do so even after , Court also may 

to the trial Court, 30 I.C. 936. 

have jurisdiction ^ at any time before 

The powers can be ex , 'The section docs 

tlie final allotments should be 

not Indicate when It cannot 

signified to the Jd^ge. 3 Maho- 

be held as a unmarried cannot 

medan .'Th 'S mily witliin the meaning of 

form an }f""^‘''V"^®^Th?phrasc ‘undivided family’ 

fn "thf ‘^s'ec^^on U in a very wide and 


general sense and two Mahomedan married 
daughters too may be regarded as members of 
an undivided family within the meaning of the 
Act if the house is undivided and if one of them 
permanently occupies the house and the other 
though she lives mostly with her husband, has 
not permanently abandoned all intention of 
occupying the house should it become necessary 
io do so. 1941 A.L.J. 284=194* O.W.N. 707= 
1941 All. 281. A widow in a joint Hindu 
family is a member of the “undivided family 
19 N.L.J. 241 = 1651.0.930- Where awidow 
had, though she re-married long ago, continued 
to live in the family house, she retains her 
status as a member of an ‘undivided family 
qua the family house and as such is entitled to 
purchase any share which might have been sol^ 
1939 A.L.J. 629=1939 All. 640. Though the 
determining principle under the section is owner- 
ship rather than occupation, an owner, vvho is 
not in occupation and who has no intention ot 
occupying, is not entitled to the benefit of the 
section, merely because he is an owner. 3 « 
Bom.L.R. 261 = 1936 B. I97-.A Mahomedan 
daughter who has married and is living with her 
husband but not in the dwelling house w***ch 
is the subject of partition is not entitled to the 
benefit of S. 4 of *hc Act, as she 1* not a mem- 
ber of an undivided family with refc^nce to the 

dwelling-house. 193 ® Bom. * 97 - noiirt 

‘transferred’ in the section includes also a 

auction-purchaser. 1936 a 

‘transfer* in S. 4 is not conferred only to a 
transfer by private agreement. It 
transfer by operation ol law. S. 2 {a) oi tnc 
Transfer of Property Act does not govern t^ 
meanine of the word ‘transfer. 6 b U.E.J. 07 
^^128 cll 171. Order under S. 4 '^hen can be 

shJre^a<Sdcr in that dwelling-house undertakes 
to buy liis share, to value the share 
to be^ decided in any manner that the Court 
shoufd think fit. 123 I.G. 336=1930 A 50 g. 
Under S. 4 the question for considerahon is 
whether the purchaser was a member of the un- 
divided family to which the dw^ling house l^- 
longcd at the time of the sale. The fact that he 
was a member of the family to which the pro- 
perty originally belonged is qmte irrelevant. 45 
G.W,N. 74 = * 94 * Gal. 311. The mere fact that 
the purchaser has obtained possession ot tne 
property is not sufficient to defeat the claimof 
a member of a family under S. 4 of the 
Act. Unless it can be shown that the purch 
ser’s possession was such that he oould 

s^rto-pSon 

slclSn, G^w!n^' 555 (discreUon of 


S. 6] 


The Partition Act (IV of 1893 ). 
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5. In any suit for partition a request for sale may be made or an under- 

taking, or application for leave, to buy may be given 
or made on behalf of any party under disability by 
un er isa i i y. any person authorized to act on behalf of such party 

in such suit, but the Court shall not be bound to comply with any such request, 
undertaking or application, unless it is of opinion that the sale or purchase will 
be for the benefit of the party under such disability. 

6. (1) Every sale under section 2 shall be subject to a reserved bidding. 


NOTES. 

Court to refuse partition); i A.L..J. 474 (power 
of Court to extend time); An application under 
S. 4 may be made at appellate stage or at any 
stage before the final decree, and can be enter- 
tained in second appeal. 190 I.G. 117. The 
word ‘‘Court” in S. 4 means not merely the trial 
Court, but also includes an appellate Court; an 
appellate Court has therefore power to act under 
the section though no such application has been 
made in the trial Court. 18 Pat.L.T. 866 = 
*937 P-W.N. 902=1938 Pat. 13 ; 12 G.L.J. 525 
(application under the section may be made 
after preliminary decree). See also 10 G.L.J. 
503; 5 G.W.N. 128; 24 M. 639; 32 B. 103. The 
word “sues*’ may be applied indifferently either 
to the defendant or the plaintiff, for the suit of 
one party or of the other must be followed. The 
word signifies not only “to prosecute” but also 
“to defend” or to do something which the law 
requires for the better prosecution or defence of 
the cause. In view of the clear intention of the 
Act, where in the course of a suit by a member 
of a joint family, the defendant, a transferee 
from another member, applies to have a parti- 
tion under the Partition Act, he is coricctly 
regarded as having “sued” for partition within 
the meaning of S. 4; and the plaintiffs 
fmembers) can therefore apply to buy his share. 
I.L.R. (1937) Nag. 73=19 N.L. . 241 = 1937 

Nag. 4. 

Decree — Form op — Procboure. — In a case 
under S. 4 of the Partition Act, ordinarily the 
purchaser should be asked to deposit in Court 
the purchase money by a time fixed by theCourt, 
the time to be fixed and extended at the discre- 
tion of the Court. If the purchaser deposits the 
said purchase money within the time allowed by 
the Court a decree should be passed in the suit 
in favour of the purchaser declaring that all 
rights of the plaintifl' or persons claiming parti- 
tion in the property in suit have been transferred 
by a Court sale in favour of the defendant on 
payment of the said sale price and plaintiff’s 
claim for partition is dismissed. If necessary a 
*^lc certificate may also be issued to the pur- 
chaser. In case the defendant or the purchaser 
makes default in payment of purchase money a 
decree for partition should be made in favour of 
plaintiff and the partition proceeded with. 1941 
A.L.J. 284=1941 O.W.N. 707=1941 All. 

28i. 

Preuiminarv decree — Form and contents. 
— A preliminary decree in a partition suit must 
contain the following classes: — (i) Declaration 
of properties belonging to the estate; Cq) Decla- 
ration of shares of the parties; (3) Order for 
partition, division and allotment; (4) Appoint- 
ment of Commissioner for the purpose of parti- 


tion setting out the conditions, powers and 
duties; (5) Receiver, if appointed; (6) Special 
Referee to take accounts; (7) Costs prior and 
subsequent to preliminary decree, and a provi- 
sion for the ascertainment of costs before the 
filing of the return at the instance of the Com- 
missioner; (8) Provisions relating to conveyances 
and documents of title, etc.; (9) Liberty to 
apply including liberty to bring on the matter 
for further directions in the Partition List at the 
instance of the commissioner or at the instance 
of any party with the Commissioner’s consent 
or with the sanction of the special officer. I.L.R. 
(1941 ) 2 Cal. 410. 

Commissioner’s accounts — Method of pre- 
paration. — The Commissioner of partition has 
to prepare the following five accounts 
and annex them to his final return : (1) Prop$rty 
account: On the credit side should be 

the receipts and on the debit side the 
amounts credited to the parties in respect of 
their shares. (2) Ca.^h account : All receipts and 
disbursements should find place in such account 
with the respective references to the other 
accounts, for instance, payment to the pool 
account. (3) Tlie ledger account should show on 
the credit side the share of the sale-proceeds 
with which each party is credited, on the debit 
side the amounts paid to the parties or on their 
account. On the debit side also should be 
debited the share of the pooled costs payable by 
each party. (4) Costs adjustment account: On 
one side, the costs of the partition which have 
to be dealt with by the Commissioner. First, 
costs of the Commissioner. Then the ascertain- 
ed party and party costs of each party. On the 
other side of the account, the liability of the 
parties for the aggregate of the said costs. (5) 
The costs pool account is designed mainly to meet 
the diflFicultics of advances to the parties and to 
the parlies’ solicitors. On one side should 
appear the amounts payable by the parties in 
respect of pooled costs. On the other side must 
be brought in all advances to the solicitors in 
respect of such costs. Also on this side must 
appear the actual amounts payable and paid 
to the solicitors before the final return is filed. 
I.L.R. (1941) 2 Cal. 410. 

Receiver’s accounts — Method of prepara- 
tion. — Receivers in partition suits should pre- 
pare a classified statement of account from which 
the Commissioner can at once enter up his 
accounts: — (i) Property account; (2) Cash 
accounts; (3) Parties’ ledger accounts; (4) Costs 
adjustment account; and (5) Pool account. 
Receiver’s costs must be taxed or assessed, and 
included in the above account. I.L.R. (1941) 2 
Cal. 410. 

Sec. 6. —Where the^property is incapable of 


3830 


The Civil Court Manual (Imperial Acts). [S. 7 


Reserved bidding^ and 
bidding by shareholders. 


and the amount of such bidding shall be fixed by the 
Court in such manner as it may think fit and may be 
varied from time to time. 


(2) On any such sale any of the shareholders shall be at liberty to bid 
at the sale on such terms as to non-payment of depositor as to setting off or ac- 
counting for the purchase-money or any part thereof, instead of paying the 
same, as to the Court may seem reasonable. 


(3) If two or more persons, of whom one is shareholder in the property, 
respectively advance the same sum at any bidding at such sale, such bidcHng shall 
be deemed to be bidding of the shareholder. 


Procedure to be followed 
in case of sales. 


7. Save as hereinbefore provided, when any 
property is directed to be sold under this Act, the 
following procedure shall, as far as practicable, be 

adopted, namely: 

(а) if the property be sold under a decree or order of the High Court of 

Calcutta, Madras or Bombay in the exercise of its original jurisdiction, ^1 

the procedure of such Court in its original civil jurisdiction for the sale of pro- 
perty by the Registrar; 

(б) if the property be sold under a decree or order of any other Court, 
such procedure as the High Court may from time to time by rules prescribe in 
this behalf, and until such rules are made, the procedure prescribed in the Code 
of Civil Procedure in respect of sales in execution of decrees. 

8. Any order for sale made by the Court under 

^ fr. hP- section 2, 3 or 4 shall be deemed to be a decree with- 

deemed'^^decrees. in the meaning of section 2 of the Code of Civil 

Procedure. 


LEG. REF. 

» Words *or of the Court of the Recorder of 
Rangoon’ omitted by A.O., i 937 - 

NC^ES. 

partition, the Court should direct the sale to be 
held among the parties and the property sh<^ld 
be given to the party who offers the high^t 
orice above the valuation of the Court. 52 G. 
L.T. 68=1930 C. 616. It is incumbent upon 
the Court, whether it is moved in that behalf or 
not, to fix a reserved bidding under S. 6, and 
ihe non-observanccofsuch a statutory provision 
which results in the realization of an inadequate 
price is a sufficient ground, 

Concerned, to refuse to confirm the sale. 142 I- 
O A6t = 1 033 Sind 40. 

7* ' OdteCTIONS TO SALE— ON 
A OB At —As defendants are entitled to prefer 

sale held under the provisions of 
objectio execution proceedings, an appeal 

on such objections. 

P R 601.= I 18 I.C. 530=1929 L- 245. 

Pimj.L.R- oot for the case of a 

The Partition Act^^jrovio^.^^ 

deadlock wh the parties from bnng- 

docs not oronerty by consent even m a 

Sr ^par.i ron'^unSer The Vc. Where .here- 
a partition suit, a consent decree is 
which the parties agree to a sale of 
passed jy by the Gommissianer at his dis- 

certain held under such decree is not a 

creiion, the I Act and therefore the 

c'o'miirtolonL? hT aot bound .o foUow the rule. 


of the Calcutta High Court in Chap. 27 of the 
Rules and Orders of that Court framed under 
that Act. 172 I.C. 482=1937 Gal, 384. 
In a partition suit under the Act, the parties 
arrived at a compromise and a consent decree 
was passed and the parties agreed 
property in question should be sold by the Com- 
missioner for that purpose. On this the Court 
directed the Commissioner to fix a reseiye, 
while holding the sale. Held, that the mere fact 
that the Commissioner was direc/ed to fix a 
reserve did not mean that he was bound to sell 
above the reserve and that failing that he was 
bound to get the directions of the Court. It 
might have been better to do so but it was not 
a failure to carry out the terms of any order 
172 I.C. 482=1937 Gal. 384. 

Sec. 8. — Where the trial Court allows a sale, 
but the appellate Court refuses to pass an order 
for sale reversing the trail Court’s order, the 
appellate order is a decree and is appealable, 
if the requirements of a second appeal under 
S. too, G. P. Code, are fulfilled. 49 G. L. J. 
136=1929 C. 269. An order passed on an ap- 
plication made under S. 4 is a decree by reason 
of the provisions of S. 8 and is therefore appea- 
lable. I. L. R. (1937) Nag. 73=^9 N. L. J. 
241 =A. I. R. 1937 Nag. 4. An order rejccUng 
an application for sale under S. 4 is not a 
•‘decree** and is, therefore, not appealable as 
such. The correctness of that order can, there- 
fore, be questioned in an appeal filed against 
the final decree. 45 G. W- N. 74=A. I. R. 

Gal. 31 1. 


The Partnership Act [IX of 1932). 
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Saving of power to order 
partly partition and partly 
sale. 


Application of Act to 
pending suits. 

approved by the Court. 


9. In any suit for partition the Court may, if it 
shall think fit, make a decree for a partition of part 
of the property to which the suit relates and a sale 
of the remainder under this Act. 

10. This Act shall apply to suits instituted be- 
fore the commencement thereof, in which no scheme 
for the partition of the property has been finally 


THE INDIAN PARTNERSHIP ACT (IX OF 1932). 


Year. 

1 

No. 

f 

Short title. 

j Amendment. 

1932 

1 TX 

The Indian Partnership Act. 

j Amended by Act XXIV of 1934. 


PREFATORY NOTE: Misiory of the Act . — Till very recent times, the main body 
of the law relating to partnership in India was contained in Chapter XI of the Indian 
Contract Act, 1872. On or about the beginning of 1930, a bill to define and amend the law 
relating to partnership, with notes setting forth the reasons for its various provisions, was 
prepared in the Legislative Department, was placed before a Select Committee consisting 
of four eminent lawyers with Sir B. L. Mitter, Law Member of tlie Governor-General in 
Council, as Chairman and formed the basis of their discussions. The Select Committee 
examined the bill very closely and in the cotirse of their report, said ; — 

“In paragraph 8 of the report of the Special Committee on the Sale of Goods Bill, 
which was adopted as the Statement of Objects and Reasons to that bill, it was said : — 

“When Sir James Stephen moved the Indian Contract Bill, he admitted that it was 
not and could not pretend to be, a complete code upon the branch of law to which it related. 
He, however, expressed a hope that in later years it would be easy to enact supplementary 
chapters relating to the several branches of the law of contract which the bill did not touch. 
This hope has never been fulfilled. In the later years it was found more convenient to 
have separate enactments for the several branches of the law of contract, e.g., the Transfer 
of Property Act, the Negotiable Instruments Act, and the Merchant Shipping Act. In our 
opinion, in view of the complexity of modern conditions, the time has now come when this 
process should be accelerated by embodying the different branches of law relating to 
contract in separate self-contained enactments; and we hope that tlie bill which we attach 
to our report may be passed into law at an early date and may be but the first of the series 
required to complete the task wliich we have outlined above.” 

The present bill is the second of the series foreshadowed by the Special Committee, 
and like its prdecessor it is based on the corresponding English Act, in this case the 
Partnership Act, 1890 (53 & 54 Vic., c. 39). The law relating to partnership is at present 
contained in Chapter XI, of the Indian Contract Act, 1872, which was based on the rules 
included in the Report of the Indian Law Commission presided over by Lord Romilly, in 
1866. These rules were based on English precedents. The main object then in view was, 
in the words of Sir James Stephen who piloted the Indian Contract Bill tlirough the 
Council, “that of providing a body of law to the Government of the country so expressed 
that it might be readily understood both by English and Indian Government servants 
without extrinsic help from the English law libraries.” With that object in view the 
Select Committee on the Indian Contract Bill, in its report, dated 22nd February, 1870, 
said that many important matters relating to partnership were left unnoticed in Chapter XI, 
In addition to these omissions the development of trade in India has shown further matters 
on which legislation is now required. In the absence of clear and definite rules on these 
points, Indian Courts have held that Chapter XI of the Indian Contract Act is not exhaustive 
and have relied on analogies drawn from the Englisli law. In regard to partnership the 
position is much the same as that in regard to the sale of goods, and the remarks of the 
Special Committee on the Sale of Goods Bill in paragraph 6 of their Report may be 
repeated with cogency : — 

“Whatever merit the simple and elementary rules embodied in the Indian Contract 
Act may have had, and however sufficient and suitable they may have been for the needs 
which they were intended to meet in 1872, the passage of time has revealed defects 


NOTESi 

Sec. 9 . — See notes under S. 2. 

Sec. lO. — S. 10 is applicable where a preli- 


minaiy decree has been made but a final 
partition has not been effected. 17I.C. 284 = 

1912- M.W.N. 943. 
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the removal of which has become necessary In order to keep the law abreast of the develop- 
ments of modern business relations." 

The Special Committee showed that the English Sale of Goods Bill was "a very suc- 
cessful and correct codification of this branch of mercantile law” and that it had been 

^ost of the British Possessions and many of the United States of America, 
with only such small variations as were found necessary to adapt its provisions to local 
circumstances. The Special Committee, therefore, adopted the Sale of Goods Act, 1893, 
as the source of the Indian Sale of Goods Bill, and modified it only to the small extent 
required to adapt it to Indian conditions. The bill as drafted by them became the Indian 
Sale of Goods Act (III of 1930), with a few minor modifications. 

The English Partnership Act, 1890, affords both a comparison with and a contrast to 
the Sale of Goods Act, 1893. The law it contains has been adopted in nearly all the British 
Dominions and Colonies and it also forms the basis of a uniform Partnership Act which is 
in force in the United States of America. Herein it affords a comparison with the Sale 
of Goods Act and there can be no doubt that, if its provisions are closely followed in 
India, the commercial community will derive great advantages : Sir Courtney Illbert has 
remarked : 


"Experience shows that whenever Parliament passes a good law carefully framed 
like the Bills of Exchange Act or the Sale of Goods Act, Legislatures in other parts of the 
British Dominions readily copy it or adapt it. This would presumably be the best mode 
of obtaining such kind and amount of uniformity in commercial legislation throughout 
the Empire as is in existing circumstances feasible and desirable.” (l^ide the article on 
Unification of Commercial Law in Volume TI of the Journal of Comparative Legislation.) 

The Partnership Act, 1890, has received some approval from legal commentators, 
and generally recognised as a useful code embodying most of the law applicable to rnodcrn 
partnerships. In the Introduction to the 9th Edition of Lindley on Partnership it is s^d 
that the Act “has the merit of reducing a mass of law, previously undigested except by 
private authors, into a series of propositions authoritatively expressed.” 

The Partnership Act, 1890, however, has not been such a successful piece of codifica- 
tion as the English Sale of Goods Act, 1893, and herein lies the contrast. The full context 
of the quotation from Lindley given above runs as follows: — 

“Opinions will naturally differ as to the utility of statutes which deal with important 
branches of law, but which do not profess to deal with them exhaustively. No doubt an 
incomplete piece of work is unsatisfactory, but it does not follow that such a work is not 
worth executinc: it is well done as far as it goes, it may be a great boon; and the Part- 
nef^hip Ait, 1890, although imperfect, has the merit of reducing a mass of law, previously 
undigested except by private authors, into a series of propositions authoritatively expressed 
and as carefully considered as any Act of Parliament is likely to be.” 

The learned author of the treatise proceeds to discuss the difficulty of passing a con- 
sidered code of law on a technical subject through a democratic legislature like Parliament 
and he concludes : 

“Taken as a whole the law of England, both civil and criminal, is well adapted to the 
requirements of the English people; but it sadly wants methodising and authoritative revi- 
sion : and any such revision of any branch of it is a distinct g^tn. Frc^ this point of 
the Act in question (i.e., the Partnership Act, 1890), is decidedly useful, although^^it is by 
no means a perfect measure, nor even as good as Parliament might nave made 

These remarks have encouraged us to depart from the precedent of the sale of Goods 
Bill, where the English Act was modified in a few Pa*‘*>culars only, and to use Tar*”®*J 

decree of freedom. Nevertheless, the bill does not alter in any 


ship Act, 1890, with some 


substantial way the English law of partnership or the Indian 
based thereon. The main principles are the same, and likewise all important details. 

iations in principle it docs show are on minor ^ introduced 

order to ndant the law to Indian conditions or to supplement it i 

^ " c„r^n/%rted bv the views of authoritative commeni<tiui si. x^umici, 

fe^ed prindples m the Partnership Act, 1890, has been freely adopted 


deviations 
in 

incom plete. 


or are 


in places where it is 
of authoritative commentators. Further, the 


wording of clearly wording of the English Act may have the disadvantage of 

Admittedly, any change diffici^t to apply to Indian cases, but it is anticipated that 

making useful Enghs t-gtan^e of the two Acts and the similarity in wording of important 
prmds?nn^^vi’l1 avoTd this undesirable result and will attract to difficult cases in India the 

benefits^oj Enphsh^juffic.al between the bill and the Partnership^ Ach__18W, 


lies inVi'.e g^ealeremphasis given in the bill to the personality of a firm. On this subject 

Lindley remarks.-— English law of partnership, and distinguishing it fr^ 

European countries Tnd of Scotland, was the persistency with which the 
-P* , -cUed from the partners composing it, was ignored both at law and in 

owe money to himself it was held that no debt could exist between 

firm 


the laws of other 
firm, as 
ecjuity. As no 
any member of 


one «P°-%J^^°^7„-Yts;Yfr'a;td'aiffiough' Courts of Equity, in winding up 


( 
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the concerns of a firm, treated the firm as the debtor or creditor of its members as the 
case might be, yet this was only for purposes of book-keeping, and in order to arrive 
at the net balance to be paid to or by each of the partners on the ultimate settlement of 
their accounts. This non-recognition of the firm was a defect in the law of partnership ; 
and it is to be regretted that the Partnership Act did not go further than it did in the 
direction of assimilating the English law to the Scotch. Had it done so, the difficulties 
of suing and being sued, and of dealing with partners abroad, would have been greatly 
diminished.” 

The bill goes some way to meet Lindley's criticism but it adheres strictly to the old 
established English and Indian view that a firm is not a legal person. 49 Bom. 245=1925 
Bom. 69. The emphasis above referred to arises from two causes, the first of which is 
a mere matter of wording. The English Act defines the word “partnership” as being “the 
relation which subsists between persons carrying on a business in common with a view to 
profit”, and, as regards a “firm” it says that “persons who have entered into partnership 
with one another are for the purposes of this Act called collectively a firm/* It appears 
that the framers of the English Act, wished throughout to lay stress on the abstract relation 
of partnership and to avoid giving colour to the view that the firm has any degree of 
personality, for in the Act the term “partnership” is frequently used in the sense of J'firm**, 
and also as an adjective in the sense of “belonging to a firm” or “relating to a firm.** The 
use of the defined word “firm** seems almost to be avoided. The bill confines the word 
“partnership** to its legimate defined meaning of the relation which exists between partners, 
and wherever the partners themselves are referred to collectively it uses 
the word “firm”. Hence the word “firm** occurs very frequently in the bill, whereas the 
word “partnership” occurs rarely, and thereby the bill, as compared with the English 
Act, emphasises the concrete thing the firm, as against the abstract relation, the partnership. 

The second cause of the emphasis is very largely a matter of arrangement. The 
strict view of the existing law placing full stress upon the abstract relation of partnership, 
is that “on any change amongst the persons comprising a partnership, there is in fact a 
new partnership*’. (Lindley, pacre 166.) This, however, is not the practical or commercial 
view of a firm, whereunder a firm has a sufficient degree of personality and of contintiity 
to justify such common places as advertisements which claim that a firm has been established 
for a century. Even the English Law as expressed in the Partnership Act, 1890, has been 
forced to depart from the strict legal view of the firm, for it speaks of changes in a firm, 
or person dealing with a firm after a change in its constitution, of debts due from the firm 
to a partner, and uses other phrases conceding some degree of personality to the firm, 
and of continuity in its existence in spite of internal changes. The bill goes in this direc- 
tion to the limits which are already implied in the English Act and it collects together in 
a separate Chapter, entitled “Incoming and outgoing partners” all provisions which directly 
bear upon the introduction, retirement, expulsion, insolvency and death of partners in those 
cases where the business of the firm is carried on without a dissolution of partnership. 
The result is that, apart from the preliminarv Chapter and the Chapter on “The nature of 
partnership,” the Bill has three Chapters which deal with the working firm, iiamch'.— 
Chapter ITT. — Relations of partners to one another. 

Chapter TV. — Relations of partners to third parties. 

Chapter V. — Incoming and outgoing partners, 
ahd one Chapter relating to the e.xtinction of a firm, namely, — 

Chapter VI. — Dissolution of a firm. 

This re-arrangement of the English Act, 1890. has been done with a view to secure 
practical convenience to lawyers and business men in that very numerous class of cases 

where there is a change in the constitution of a firm without a dissolution. The new 

Chapter V contains a number of concise propositions setting out the legal consequences 
flowing from changes in the personnel of the firm when there is no dissolution, which are 
embodied in various sections of the English Act, scattered throughout all three of its 
parts. The rearrangement has also the advantage of confining Chapter VI strictly to 
provisions relating to the dissolution of a firm and its legal consequences. But in so 
re-arranging the English Act, the framers of the Indian Act have not departed from anv 
of the outstanding conceptions or principles of English Law. Chapter VTT contains 
provisions relating to the Registration of Firms. 

“It has already been indicated that the bill contains other provisions, which arc not 
contained in the Partnership Act. 1890. These arc considered in detail in the Motes on 
Clauses attached to the bill, but one set of provisions is important enough to justify its 

mention in this Report. In the Introduction to Lindley, page it is said, unrlcr the 

marginal head “Goodwill 

“One matter of great practical importance and of some difficulty is unfortunately 
dealt with, i.e., the goodwill of a dissolved firm and the extent to which, and the persons 
by whom, the use of its name may be continued. Sir Frederick Pollock’s bill dealt with 
these points; as did also the bill which passed the^ House of Commons in 1889, and the 
bill which was brought into the House of Lords in 1890. But owing, it is believed, to 
differences of opinion, and to the difficulty of arriving at a conclusion which would be 

C. C. M.— 480 
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acceptable to both Mouses of Parliament, the clauses relating^ to these subjects were struclc 

The law upon them must be extracted from judicial decisions and the doubts and 
difficulties which beset question arising on these subjects must remain for future judicial 
or legislative solution.” 

Perhaps a reason for the differences of opinion on the clauses relating to goodwill 
was that they were framed generally, and not with application to the goodwill of firms 
only. Sir Frederick Pollock himself says in his Digest of the Law of Partnership (12th 
edition, pages 121-122) : 

**The Act does not make any express provision for disposing of the goodwill on the 
dissolution of a firm. Probably this is due to the consideration that the rules of law 
relating to goodwill are not confined to cases where a business has been carried on in 
partnership, and therefore do not belong to the law of partnership in any exact sense. 
Nevertheless, the rules have been settled chiefly by decisions in partnership cases, and 
the question of goodwill is one of those which ought always to be considered and provided 
for in the formation of a partnership, and constantly has to be considered on its dissolu- 
tion, whether provided for or not.” 

It is considered that the views of these two eminent writers should be followed, 
and accordingly provision is made in the bill for the disposal of the goodwill of a firm. 
Provisions governing the sale of goodwill generally would be out of place, but they are 
of sufficient importance in their bearing on firms to justify their inclusion in a restpcted 
form There is perhaps no statute on the Indian Statute Book where general provisions 
could find a logical place, but it is hoped that the provisions now proposed for the^^goodwil! 
of firms will be found to contain principles which may be used as a general guide . toer 
Statement of Objects and Reasons.) 
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THB INDIAN PARTNERSHIP ACT (IX OF 1932). 

[^th April, 1932. 

An Act to define and amend the lavu relating to partnership . 

Whereas it is expedient to define and amend the law relating to partner- 
ship; It is hereby enacted as follows: — 

CHAPTER I . 

Preliminary. 

Short title, extent and 1 . ( 1 ) This Act may be called The Indian 

commencement. PARTNERSHIP AcT, 1932 . 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on the 1st day of October, 1932, except 
section 69, which shall come into force on the 1st day of October, 1933. 

Definit* Act, unless there is anything repug- 

^ nant in the subject or context, — 

(o) an “act of a firm“ means any act or omission by all the partners, or 
by any partner or agent of the firm which gives rise to a right enforceable by 
or against the firm ; 

(^>) ‘‘business” includes every trade, occupation and profession; 


NOTE.S. 

Sec. 1 ( 3 ) — Sec. 1 . ( 3 ) of the Act enacts that 
^ 69 of the Act did nnt come into force before 
the isl October, 1933. 'This was intended to give 
time to unregistered firms to get themselves regis- 
tered in order to enable them to bring suits. 15 
Pat, 810=17 Pat. L. T. 713=1937 Pat. iti. The 
nieaning of the provision tiiat ‘‘the Act shall 
come into force on isl October, 1932, except S* 
69 which shall come into force on ist October, 
in S. i (3), is that after ist October, 
S, 69 will become operative and a firm 
^hich is not registered and which sues to enforce 
^ pght arising from a contract shall be non- 
suited. i6i I. C. 741 = 1936 CaK 133. 


Sec. 2 (b) 4 & 69 .— S. 2, Cl. (P) read with S. 
4 IS intended to mean a continued participation 
of two or more persons in a trade, occupation 
or profession with the intention of sharim; profits 
accruing from U. An adventure or an under- 
taking mentioned in .S. 8 of the Act presumes 
the existence of a partnership as defined in S. 
4 and therefore a /orliori the existence of a 
business mentioned in .S. 2. Cl. (b). a solitary 
transaction in which two persons have iointlv 
lent money to another would not in.alo- those 
persons partners in a firm and hence iheir regis- 
tration is not necessary under S. G<) of the Act. 
193 I. C. 5 * = > 94 ' Pesh. 6. Sff also 10^8 Nae 
550; '940 Nag. 211: 19J0 A. 230. 


3836 


[S» 4 


The Civil Court Manual (Imperial. Acts). 

(c) ‘‘prescribed” means prescribed by rules made under this Act; 

(rf) “third party” used in relation to a firm or to a partner therein means 
any person who is not a partner in the firm ; and 

(^) “expressions used but not defined in this Act and defined in the 
Indian Contract Act, 1872, shall have the meanings assigned to them in 
that Act. ” 

3. The unrepealed provisions of the Indian 
Contract Act, 1872, save in so far as they are 
inconsistent with the express provisions of this Act, 
shall continue to apply to firms . 

CHAPTER II. 

The Nature of Partnership. 

4. “Partnership” is the relation between persons 
who have agreed to share the profits of a business 
carried on by all or any of them acting for all. • 


Application of provisions 
of Act IX of 1872. 


Definition of *'partner- 
ship ” 


NOTES. 

Sec. 4 : Elements of ‘‘Partnership’*. 


“(0 

There must be an agreement entered into by all 
the persons concerned. See 51 A. 827=1929 A. 
(^36=118 I.C. 145. See also 18 I.G. 141 and 
S. 5, infra \ {2) the agreement must be to share 

the profits of a business ; and (3) the business 
must be carried on by all or any of the persons 
concerned, acting for all. All these elements 
must be present before a group of associates can 
be held to be partners. These three elements 
may appear to overlap, but they are neverthe- 
less distinct. The first element relates to the 
voluntary contractual nature of partnership ; the 
second gives the motive which leads to the for- 
mation of firms, the acquisition of gain; and 
the third shows that the persons of the group 
who conduct the business do so as agents for all 
the persons in group, and are therefore liable to 
account to all.” Under the law as it stood 
before this Act a firm as such had no existence 
in law. The law regarded only the individual 
partners. This Act has to some extent recognis- 
ed that the firm is some sort of legal entity apart 
from its partners. 62 C. 510 = 39 C.W N. 606. 
See also 1937 O.W.N. 344=1937 Oudh 438; 20 
Pat.L.T. 825=1939 Pat. 323; 1937 

Nag. 68=19 N.L.J. 306 ; 1936 Cal. 133. 

Partnership rests on agreement and so 
long as the agreement contemplates an out- 
going and an incoming on the joint account in 
respect of a business, the partnership is com- 
plete and all subsequent rights and liabilities 
arc governed by laws which relate to partner- 
ship. It is not the subsequent happenings, 
which determine the question but the initial 
agreement. If S. 4 has effected a change, it 
lias been in the direction of widening the denm- 
lion of partnership and not of narrowing it. The 
chance in the definition of partnership has not 
affected the efficacy of illustrations {a) and (6) 
to S. 239 of the Contract Act, now repealed. 
1940 N.L.J. 50=1940 Nag. 211. The mere 
cSbumstance that a person is to share profits 
only and not losses docs not by itself militate 
against the presumption of partnership. 18 Lah. 

0^6=39 P.L.R. 998=1937 Lah. 338 (F.B.). 

There may be a partnership in a single tran- 
saction, and it is also clear that sharing profits 


and contributing to losses are indications of a 
partnership, but by themselves they are not 
enough to constitute a partnership. One essen- 
tial element of a partnership is that there 
should be agency. The words “acting for all” 
in S. 4 were inserted to emphasise that partners 
are agents and not merely principals. I.L.R. 
(*939) Bom. 616 = 41 Bom.L.R. 899=1939 
Bom. 410. The mere fact that a committee is 
not a registered body and has no independent 
existence in law, cannot make the servants of 
the committee personally liable. Although the 
association as such cannot be sued, its members 
will be jointly liable. *933 L. 93. Whether 
the relation of partners exist between two or 
more persons is a question of fact depending in 
each case upon the real intention and contract 
of the parties ascertained from the contents of 
the written instruments (if any), and from their 
conduct. 28 C.W.N. 34=1924 G. 424. The 
use of the word “partner” or “partnership in* 
the agreement does not necessarily show that 
there is a partnership. 65 I.C. 368=1922 N. 

See also 51 3.342=1927 B. 187 ; nor does the 
omission of the word necessarily mean ^ 
absence. 5* B. 342 ; 28 C.VV.N. 34= *924 C. 
4.24* The law regards the body and substance 
of the agreement and its real character. (*932 
S. 218, Ref.) The question whether certain 
persons are partners in the legal sense depends 
on the legal relation proved to exist between the 
partners. 139 I.C. 860=1932 S. 78. Where 
one firm enters into an agreement of partner- 
ship with another, what happens in law and in 
fact, is that the individual partners of the one 
firm join with the individual partners in the 
other firm, the result being that all the indivi- 
dual partners of the two firms become partners 
individually in the new firm. 62 C. 5*0 = 39 G. 
W.N. 606. See also 1936 Lah. 514. 

Illustrative Cases. — Where husband took 
his wife in partnership and fixed her share, but 
reserved power to take more partners or deter- 
mine her share, held^ there was a partnerthip. 
25 Bom.L.R. 1225=1924 B. *82. If parties to 
a contract agree to become partners they need 
not say that they agree to combine property, 
labour or skill, this may be implied. That one 
of them plays a dominant part is not mconsis- 
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Persons 


u 


tt 


partner, 
“firm name” 


who have entered into partnership with one another are called 

individually partners’* and collectively firm*’, and 
the name under which their business is carried on is 
called the “firm name.” 


“firm 


NOTES. 

tent with partnership. 25 Bom.L.R. 1225=1924 
B. 182 = 771.0. 699. 

CofTTRACTS AMOUNTING TO PARTNERSHIP. 

An agreement of partnership need not be express. 
It can arise out of a mutual understanding 
evidenced by a consistent course of conduct, 
and indeed, by the express admission of the 
parties concerned, i 77 I. G. 831 = 1938 Nag. 324. 
Where four creditors of a debtor agree to sue 
the debtor for their individual debts, to share 
costs and to divide the profits of all the suits, 
the transaction is of the nature of a partnership 
in the four suits. A suit between the creditors 
must be brought as a suit between oartners for 
accounts. 9 B.H.G.R. 418. Where in a 
partnership of four persons, three were to contri- 
bute capital, the other person who had a share 
in the profits for contributing labour is also a 
partner. 1928 A. 549— tii I.C. 686. To con- 
stitute a contract of cultivating partnership as dis- 
tinguished from a contract of tenancy, it is 
enough that the person providing the land 
furnishes a portion of the working capital, as a 
part of the transaction by which he provides 
the land and not as a loan. Such person need 
not actually take part in tilling it. 10 G.P.L 
R. 29, 

Partnership io work Mines. — A contract to 
Work certain mines on condition that the plain- 
tiff was to receive a sum of money as a bonus 
down and also a certain amount as rent and 
that the profits and losses were to be divided 
in the proportion of oae-fourth to plaintiff and 
three-fourths to defendant, is a contract of 
partnership ; and the payment of money, which 
went by the name of rent, was in the nature 
of a fixed sum to be received by the plaintiff in 
consideration of the land which represented his 
portion of the capital. 9 W.R. 499. See also 
C.W.N. 34= 1924 G. 424. Where there is 
an agreement between two persons for the 
joint acquisition of a business and for the 
snaring of its profits in proportion to the con- 
tributions of each and the partnership is regis- 
tered under the Partnership Act, there is a valid 
partnership and it is not affected eithcT by the 
that the sale-deed refers to the partners 
*^®ividuaUy and not as partners or that one of 
mcm had not paid his contribution at all. 1942 
O.W.N. 269=1942 O.A. 205. A clerk or gumas- 
Iha sharing in profits and losses may be a 
partner. 155 P.I..R. 1917 = 44 I.C. 2R3. See 

aUo 1922 N. 67 = 65 I.C. 360 ; 28 C.W.N. 34 - 
*924 G. 424. 

Partnership wrrn Excise Licensee. — It is 
not. unlawful for an excise licensee to admit an 
unlicensed person into partnership. !4C:-P.L.R. 
07 {dissenting from i i G.P.L. R. 62). There is 
nothing illegal in persons combining to bid for 
^ licence to conduct a toddy shop in 
their joint names. 1928 M. 1197=114 I.C. 
^ 55 * So also, where one of the terms of a 
^cncc granted under the Excise Act was that 
ne licence was non-transfcrable, an agreement. 


by which the licensee admitted certain persons 
to a share in the profits of the business carried 
on, under the licence, in consideration of their 
assisting him in the liquor sales, cannot render 
the partnership invalid, inasmuch as the agree- 
ment cannot amount to a transfer of the licence. 
114P.R. 1906. See also 1937 Nag. 250; 70 M 
L.J. 691. 

Gontrct not amounting TO Partnership. 

An agreement to share the trees cut in a forest 
does not create a partnership. 8 L. 310=1927 
L. 333 “ *00 I.C. 846. Where there is no combi- 
nation of property, labour or skill, and the 
labour or skill or property were all on the side 
of the defendant, the plaintiff simply supplying 
the defendant with certain sums of money, the 
agreement between the parties is not a partner- 
4 -A* 74 (®o)* Creditors jointly advancing 
money do not become partners, even though they 
possess a right to share the profits. 1922 N. 67 
= 65 i.G. 368. But persons making an agree- 
merit to carry on a money-lending business and 
share the profits therefrom, arc partners and 
constitute a firm under S. 4. 1937 N. 134 

Marriage is not a partnership as defined under the 
Act and property acquired during marriage 
under the Mahomedan Law cannot be regarded 
as partnership property. U.B.R. [December. 
1901 (Mahomedan Law.)]. Where the substan- 
tial purpose of an association is not to carry on 
a business for gain (as for instance in the case of 
subscribers to the General Family Pension Fund) 
the fact that gain may accrue incidentally, or 
may arise from merely subsidiary provisions, 
docs not make registration necessary. 17 G. 786.) 
(808). A firm is not ‘a person’ so as to be a 
member of a partnership concern. 1932 A. L.J. 
999. also 1932 C. 768. Before a minor 

can be admitted to benefits of partnership under 
S. 30 of this Act, there must be at least two adult 
partners who are capable of contracting. 164 
I.C. 806=1936 M. 7 o 7 = 7 t M.L.J. 373. Under 
the ivlahornedan Law wakf property being vested 
in the Almighty, there can be no partnership in 
law with a wakf. 41 C.W.N. 629. A person 
cannot be at one and the same time a partner 
in his individual capacity and also in his repre- 
sentative capacity. 41 C.W.N. 629 = I.L.R. (1027) 
2 Ca!. 160. ^ 

Partnership and trade union. — When several 
businessmen by an arrangement form themselves 
into a combination for the common purpose 
of enriching themselves by preventing the cutting 
of prices for which various rules were made, 
and besides provision was made for the payment 
into a common pool and a sharing out of it, for 
arbitration in case of disputes, etc.', on a question 
whether it amounted to a partnership, it was 
held that It was simply a case of a combination 
ol various businesses inter se to benefit the mem- 
bers ana it was a case of a combination and 
not a case of a partnership and that it fell 
Within the definition of Trade Union. I.L.R. 
(^940 Nag. 702=1940 N.L.J. 239=1940 Nag. 
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Partnership not created 
by status. 


5 . The relation of partnership arises from con- 
tract and not from status 


NOTES. 

Essentials of Partnership. — In dealing with 
the subject ol partnership too much attention 
cannot be paid to the consideration of the ques- 
tion What is a partnership and who is a 

partner ^ For it is a question of no mere aca- 
demic interest, because if the relation of private 
partnership exists, then whatever may be the 
arrangements between the partners inter se as to 
how the losses are to be borne, each partnci; will, 
as between himself and the creditors of the firm, 
be liable to the last farthing of his fortune. 
See 'it B. 342=19273. 187. The foundation of 
this rule is ‘*that each individual partner consti- 
tutes the others his agents for the purpose of 
entering into all contracts for him withm the 
scope of the partnership concern, and conse- 
quently is liable to the performance of such 
?ontraJts in the sarne rnanner as if entered 
into personally by himself. (See 163 P-L.R- 
,011 = 10 I.C. 250.) Therefore, if once the 
relation of partners is established between one 
who actively carries on a busine^ and another 
Who passively participates m the profiu, the 
Utter will become equally liable with the former 
Sr the debts and liabilities of the firm. Although 
two persons may hold themselves out as partners 
and be liable to third parlies accordingly, yet 
it does not necessarily follow that they would be 
partners iTi^cr se. 51 B. 342=^29 Bom.L.R. 207 
^^027 B 187. The right to control the 
Tarmership property, the right to receive profits 
tnd the liability to share m losses arc elements 
which help one in finding whether a partner- 
exists 27 B. 157 (*6i). There are two 
essentials — (i) an agreement between persons to 
combine their property, labour R 

an agreement to share the profits. U.B.K. 
December, 1901 (Mahomedan Law), 1. 

SJo ^rMys LJ. 404; *937 O. , 438=«67 

*1 C An agreement express or imphcd, is 

i’eccsslr^y for the creation of a partnership, 51 

A 827-1929 A. 536. An agreement to share 

losses IS not a necessary ingredient. 5 * 
losses IS nm e>Q=io‘:i7L. 338. Btfo:c there 

on behalf of all. A f-annot be regarded 

lending on vv\thin the meaning of 

as constituting business 4.03—1938 Nag- 

that definition. 1938 ^-^.£-^403 ^ 

5^0. stngle transaction or venture 

does not amount to hu not apply to such a 
S. 4 k 1940) All. r56=-940 A.L. 

transaction. I-L.K- 1 aUo lOS^ 550 . 

J. 179— *940. All. 3 to themselves as a 

Where certain person absence of 

firm, it ""^^^^erare parties who have entered 
evidence, one another and arc a 

into 161 LC. 741 = 19360. 133 - 

partncrslup hr”'- 


Once it is established beyond doubt that a 
person is sharing in profits and losses in a fixed 
proportion in a firm, there arises a strong pre- 
sumption in favour of his being a partner, and 
it lies on him to explain or get rid of that 
presumption. When it is further shown that he 
has acted as manager of the firm and has a 
powerful voice in its affairs, there is no doubt 
of his being a partner. 153 I.C. 969=1935 L, 
209. Although a right to participate in the 
profits of trade is a strong test of partnership, 
and there may be cases where from such partici- 
pation alone, it may, as a presumption, not of 
law, but of fact, be inferred, yet whether that 
relation does or does not exist must depend on 
the real intention and contract of the parties. 
To constitute a partnership, the parties must 
have agreed to carry on business and to share 
profits in some way in common, 18 W.R. 384 
(387) = 10 B.L.R. 312 <P.C.), followed in 6 
G.W.N. 429 and 10 G.W.N. 313; 51 M 308 = 
1928 M. 890=35 M.L.J. 12. But wherever the 
agreement between parties creates a relation, 
which is, in substance, a partnership no more 
words or declarations to the contrary will pre- 
vent, as regards third persons, the consequences 
flowing from the real contract. 18 W.R. 384 (P»G.) 
Participation in profits is not always conclusive 
evidence of a partnership. It is however a ve^ 
cogent evidence, and if it stands alone, be 

conclusive evidence. But the fact of participa- 
tion in profits must be considered in the light of 
other circumstances. 51 M. 308 = 55 M.L.J. 
12. See also 1939 Pat. 323. On the death of a 
Mahomedan who is the sole proprietor of a 
business, his heirs inherit the business as tenants 
in common, but do not automatically become 
partners. But if they continue to carry on the 
business and to share the profits, the necessary 
inference must be that they had entered into an 
implied, if not express, agreement to become 
partners of the new firm. The relationship of 
partners existing between the parties is confined 
to the stock-in-trade, outstandings and cash, etc., 
belonging to the firm, and cannot be extended 
to the immovable properties acquired with 
the income of the firm but not in the name of 
the firm, when such properties have nothing to 
do with the business of the firm which is a trad- 
ing partnership carrying on a furniture business. 
The relationship between the parties in regard 
to these immoveable properties is that of co- 
tenants. 1937 P- 438=167 I.G. 839=1937.0 
W.N. 344. Hindu Joint family a partner with 
strangers — Suit by a co-parcencr for his share 
on the basis of dissolution before suit — Denial of 
dissolution — Maintainability of suit— Procedure. 
See 1938 Mad. 388=(i938) i M.L.J. 106. The 
onus is on the party who alleges a change in the 
firm to establish it. 32 S.L.R. 765= (1938) 2 
M.L.J. 966 (P.G.). 

See. 5 : Principle of the Section. — Our 
law has always treated the partnership relation 
as founded on voluntary contract. It does not 
surprise parties into a partnership against thejr 



S. 5] 


3839 


The Partnership Act [IX of 1932). 

particular, the members of a Hindu undivided family carrying" on 
a f^ily business as such, or a Burmese Buddhist husband and wife carrying 
on business as such are not partners in such business. 


„ NOTES. 

will, although it does not require an express 
agreement between them. 51 A. 827; nor is it 
bound by their statements of intention in asso- 
ciating themselves together for business transac- 
tion. It will regard their conduct rather than 
their language in determining whetlier their 
voluntary association in a business enterprise 
amounts to a partnership or not.” See 51 B. 
342=1927 B. 187; 51 A. 827= 1929 A. 536. To 
determine whether a particular contract cons- 
titutes a partnerhip between the parties thereto. 
Its controlling purpose is to ascertain their in- 
tention as disclosed by the entire transaction 
28 C.W.N. 34 = *924 C. 424 = 81 I.G. 17. But 
me mtenuon is the legal intention dcducible 
from the acts of the parties. 51 B. 342 If the 
entire agreement between the parties has been 

admitted to writing, every clause is to be con- 
sidered and eflect given to each, if possible If 
the agreement is partly in writing, partly oral, 
and partly evidenced only by conduct then all 
toe steps taken by the parties in connection with 
toe enterprise are to be conside eJ. 51 B. 242 
Hence, the general rule always is that a person 
fu”. f partner only by his own consent and 

a minor’s 

incapacity to become a partner by his own con- 
sent. 118I.C. 141. See also 26 C. 340 
*5 A. 378 (384); see S. 30, i„fra. Mint? canno^ 
become a partner by contract. 40 G. ‘%6o = 42 

237^49 I. A. 108 (P.gT). 
L I Ti • =°3 = 34 P L R. 346; .0 Myi. 

^ u- ^ agreement or consent to form a 
partnership may be express or implied but is 
necessary for the creation of a partnership. One 
member of a joint Hindu family entering into 
partnership does not make the others liable in 
he absence of proof of agency or consensus. r,i 
A. 827=1929 A. 536. See also 56 C.L. 1 440 
A manager of a joint Hindu family, who enters 
jnto a partnership business with a stranger. 
Mnnot by such act, ipso facto make the other 
members of the family partners in the business 
w as to clothe them with all the rights and obli- 

partner as defined by this Act. In 

bS-o«.® the family as a unit does not 

become a partner, but only such of its members 

« in fact enter into a contractual relation with 
-61 **06=150 I.G. 802 

34 P.L.R. 166=1933 L. 68. But 

Hindu fL® 325-63 I.C.^548. A joint 

^OT . cannot be a partnership of ifself: 

farmlies be brought into 
bc^ d” another by an agreement to 

ahio But there can be a partner- 

joint managing member of one 

the ***^**ag«r of another family, 

and being between the two persons 

Jid not between the families. 39 C VV N ^7 

|.Ss;s- 


810. 5 B. 38: 25 A. 378; 9 Bom.L.R. 278; 9 B 
3 *i;5G. 792; 1 C.47o;6 G. 815; 7 B. 217-22 

B. 144; 9 Bom.Ia.R. 374; I.L.R. (1938) i Caf 

folnrif^^n f assumVtiLShat a 

f ^ Hindu farnily firm can come into existence 
only if the business has descended from father 
to son is obviously wrong. There i/ no ^rovi- 
«on of law which prohibits the mcmbers*^of a 
Hindu coparcenary to start family business out 

any time, after the death of 
their father or other ancestor. Such a firm is 
exempt foom registration under S. 5 of the Act 

363. X ,^36 

A.M.L.J. 130. Where a stranger is assoriaf^d 
with the rnembers of a joint Hindu family in a 

periy of the joint family and the strano-...f 
Hghts and liabilities are determined more by the 
Gontract Act than by the Hindu Law ,02^0 a 
3 1 I . See also 65 G.L. J. 426. Where a st?lnger 
IS associated with the joint family from the X/ 
beginning m the trade and another stran^r is 
introduced into the partnership at a time when 
the famil^y consists only of minors, the nlw firm 
c^not be said to be an ancestral firm or its 
offshoot and the minors are not liable for the 
debts of the firm, unless they have been adm./iJS 

SVndo T arc only governed by ^ho 

Hindu Law as regards succession and inheri 

JneS'p^X »A S' 

.03 o„ bonnes. .o« ^ 

family is not maintainable under S 
Partnership Act. 1937 Mad. 1^6 = ( 1 
LJ.. 2^1. Where a hu2>band tooW -r • ’ 

parnership and fixed I.er a), are, bm r«eXd 'to 
nmsell the power to take more parmc^XfS 
there was a partnership. 25 Bom L R ^ 

1924 B. 182 = 77 I c 6«n *225 = 

a nuntocr ol J" 

skip are living loge.her in a house 
common mes.s would not confer on such 
of persons the rights and oblipaiJr^^. 
by Hindu Law®in respecroraToint'^fi'?' 
family, nor can the family be 
partnership in the legal sen^ if ^ ** 

thereof have been carrvincTl® members 

the absence of a/ e?presi ^ »*-^de. In 

debt borrowed by tn? managers^of 1h/®/rad^’ 

executing a promissory notf is not hi 
Jhe other members. ,93^ M. 

businessman asf "efate" mg' the''r forthc'''*" 

proprietors xvith him. He does not act foi hL 
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i6. In determining whether a group of pysons 
Mtode of determimng ex- ^ firm, or whether a person is or is not a 

istence of partners ip . partner in a hrm, regard shall be had to the real relar 

tion between the parties, as shown by all relevant facts taken together. 

Explanation /. — ^The sharing of profits or of gross returns arising from 
property by persons holding a joint or common interest in that property does 
not of itself make such persons partners. 

Explanation //. — The receipt by a person of a share of the. profits of a 
business, or of a payment contingent upon the earning of profits or varying 
with the profits earned by a business, does not of itself make him a partner with 

the persons carrying on the business ; 

and, in particular, the receipt of such share or payment — 

(a) by a lender of money to persons engaged or about to engage in any 

business, 

the partners should necessarily divide the profits 
at any time. Each may leave his share in the 
business. The real test is whether he has power 
to withdraw it. 1930 N. 6=121 I.C. 3 ®*. The 
question of partnership is a question of mten- 
tion, which must be decided on a consideration 
of the conduct of the parties and of all the 
surrounding circumstances. Participation . in 
profits, though not conclusive, is a cogept pi^ 
of evidence which must be given due weight m 
the light of other circumstances. xb? 

I.C. 839= *937 O.W.N. 344= *937 .^“ 4 ^ 

438. An arrangement to share m tnc 
profits does not necessarily show that the 
person who shares in such profits is a partner ol 
the firm, but this fact will have to be 
ed along with the evidence rclaung to other 
characteristics of a parthcrship, such ^ 
of losses, etc., in arriving at a <^o*'clusion 

whether the ?a M 

business in partnership. 1925 768—4® 

I^I Even an agreement that the 

leiSer^ shall receive a share of the 

r^^'ron fhe'^io^n doVnot maWemV^nen^^ 

M I T 20^=1927 M. X096. Partnership 
Snot ^r'^id^from ?hJ mere use of the wor^. 
if a nerson is merely to advance money and be 
Jl-pa^d by i share in profits, or if a person 
rc is to bc paid by a share in the 

SrofiS and is not^to be liable for losses not occa- 
prohU neclcct or default, no partnership 

102! N. 67 = 65 I.C. 368. SeeaUo 
136 I.C. 396=1932 P-G. 63 (P.G.) U 3 .R. 
loog! Contract, p. 10 (ii)=i 927 M- *096^ 
CO M L T Even the fact that the lender 

^,lo^an-^ac?wl interest m tha busmess. b not 
consistent with his posiuon as 

W N 212. See also 4 A. 74 (80). Creditors 
iointly adoancing money do not become 

^Labbai or Ejman partnership in Madr^ P^i- 
dency arc not partners and will rank as 
c^Suors when the firm becomes insolvent. 

Though participation in profits is a 

MecTSfes-^ BU- 

lie ^er^Tcan^both be a ‘partner and creditor^ as cre- 


LEG. REF. 

^Cf. S. 2 of the English Partnership Act. 

notes. 

own separate and exclusive benefit. His mten- 
tion is^ obviously to further the business as a 
Whole for the benefit of all who own the con- 
That is all that is necessary to constitute 
a partnership within the meaning of Ss. 4, 5 

and 6 of the Act. 177 I ^ 

Partnership — Test to determine— Agreement 
reciting that one party appointed another to 
carry ^on business — Power conferred on former 

to dismiss latter for 

for sharing of profits and losses does 

tute partnership. See 20 PatX.T* 79S * 94 J^ 

Pat. also 194° 683=19 Pat.L.T 

^*Sec 6 Persons may be partners in the eye 

of law! though they state in the document that 
They should not be such; and 

sent themselves to be such and be liable to 
third parties, they may not be partners i^r se. 
cLi B 242 = 29 Bom.L.R. 107. See also 1922 N. 

C 268; C.L.J. 172. It is not neces- 

slry that' all the partners should share 

an^ they may agree ',*87= 100 

a share in profits. 5* P* 342— *927 B- 7 
I.C. 846. See also 43 C. 733 = 21 C;V^N.b 32 . 

Merc co-ownership of land does ^ ^ their 

c^-ownerspartners^orthemcrcJcce.pt^^^^ 

forLv^hared the proj^ou^cf^th^ 

ro!n 3 ;‘’e“ated;coo.iei a„^ ho>h^ 

iart in raUing the crops, may after 

full disclosure buy partncr^h^^PgP^_3, I C. 

fair prmc. 43 ^- 733 - signing processes 

430. do not necessarily become 

in the name of «5alaried managers conduct 

partners, for even salar^ed^^^ describing them- 

rewrlrma'agins proprietors. . 9^7 S. . 47 - 
1 07 i -C- 32 1 • participate in profits is a 

K ^'Zat fonclusive test of partnership, 
strong but no ° there is really a com- 

The true test *® by or on behalf of the 

iTion business earned 4^ = 89 I.C. 283. See 

|lleS®d^P“*'*^'\^Partncrship” does not mean that 
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(&) by a servant or agent as remuneration, 

(c) by the widow or child of a deceased partner, as annuity^ or 

(d) by a previous owner or part owner of the business, as consideration 
for the sale of the goodwill or share thereof, 

does not of itself make the receiver a partner with the persons q^rrying on the 
business. 


Partnership at will. 


7. Where no provision is made by contract be- 
tween the partners for the duration of their partner- 
ship, or for the determination of their partnership, the partnership is “partner- 
ship at will. ” 

. 8. A person may become a partner with another 

Particular partnership. person in particular adventures or undertakings. 

CHAPTER III. 

Relations of Partners to one another. 


9. Partners are bound to carry on the business of the firm to the greatest 

... , common advantage, to be just and faithful to each 

General duties of partners, accounts and full informa- 

tion of all things affecting the firm to any partner or his legal repre- 
sentative. 


NOTES. 

<fitor for amount advanced beyond the agreed 
capital, he is entitled to interest and to demand 
of the other partners their respective shares 
under S. 43 of the Contract Act. 1921 N. 45 = 
64 I,C. 183. 

£xpl. II (b). — A gumastha of a firm, who is 

f iaid by a share of the profits, according to the 
ong understood practice in this country, is not 
a partner. 14 G. 791 (793). See also 54 M.L.J. 
2I9sb 1927 M. 1053= *0^ I.C. 308. So also the 
fact that an assistant in a firm of brokers received 
over and above his salary, a share in the pro- 
fits, and that, with the knowledge of the part- 
ners, he also occasionally signed on delivery 
orders, which came from buyers in favour of 
the firm, that he occasionally signed, with his 
own signature, letters dealing with mere matters 
of detail, that he purported to make firm offers 
to buyers and sellers and initialled alterations 
on some contracts, does not constitute him a 
partner in that firm. 6 C.VV.N. 429. But a 
gumastha sharing in profits and losses may be- 
come a partner. 155 P.L.R. 1917 — 44 I.C. 283. 
A servant whose remuneration varies with the 
profits may be partner in a popular sense, but 
J* necessarily legally so. 1922 N. 96 = 69 I. 

78*.^ See also 1922 N. 67=»65 I.C. 3G8. 
''’here in addition to his salary the per.son was 
o receive a certain percentage “as commission” 
on net profits, held, the said percentage was a 

28 C.VV.N. 34= 1924 C. 424= 

fi — Where the sole proprietor of a 

his heirs only succeed to his assets, 
no do not become partners, unless they agreed 
xprcssly or impliedly to continue the old firm, 
uch agreement can be inferred from the con- 

business on the same lines 
m the same manner. 23 A.L.J. 961 = 1926 

left by a deceased partner 
used in the business is tube treated as a 
©•n to the partnership. 37 B. 158=- 19 I.C. 406 

C.C.M. — 481 


Position of Retiring Partner. — Retiring 
partner can, in the absence of an agreement to 
the contrary, claim not only interest but, at his 
option, either a share of the profits of the busi- 
ness interest on the amount of his share of the 
partnership assets. 52 M. 672 = 1929 M, 456 = 
56 M.L.J. 657. He is not bound to make his 
election until the share of the profits has been 
ascertained. It is not necessary that the whole 
of the partneship assets should be used by the 
remaining partners. 56 M.L.J. 657. 

Sec. 7 . — C/. Ss. 26, 27 and 32 of the Part- 
nership Act. 

Sec. 8. — This section is new and is inserted 
to meet cases which arc probably much more 
frequent in India than in England. Tlic prac- 
tice of establishing “particul.ar partnersliip*' is 
much favoured by Indian fiiius witli numerous 
branches, and the practice sliould not be ham- 
pered by doubts regarding the extent of the lia- 
bilities of the “particular partner”. (Sfatnnent 
of Objects and Reasons.) .\ parfncr.ship may be 
organized for the prosecution of a single adven- 
ture as well as for the conduct of a continuous 
business. Sr« S. 17, infra. 

Sec. 9 . — Cf. Contract Act, S. 257, and 
English Partnership Act, S. 28. 

Principle op the Section. — Parties, when 
treating for a contract of partnership, are’ bound 
to exercise the utmost good faith towards each 
other. See 1930 M. 141 = 123 I.C. 596. See also 
11 A.L.J. 423=19 I.C. 250. AH the sections 
subsequent to S. 9 of the Act dealing with the 
relations of partners to one another are no more 
than amplifications and illustrations of the prin 
ciplcs contained in S. 9. 194 I.C. 380=104.1 

bind. 73. A secret agreement between two 
partners to the prejudice of a third partner is 
unlawful and void. TJ.B.R. 1903, Jan. (Con- 
tract), pp. 4-5. So also surviving partners are 
treated as trustees for the benefit of the repre- 
sentatives of a deceased partner, i Bom.H.C.R. 
App. 51 (62). See also 67 I.C. 10 = 34 C.L.J 
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Duty to indemnity for 
loss caused by fraud. 


10. Every partner shall indemnify the firm for 
any loss caused to it by his fraud in the conduct of 
the business of the firm. 


11. (1) Subject to 


Determination of rights 
and duties of partners by 
contract between the part- 
ners . 


the provisions of this Act, the mutual rights and 
duties of the partners of a firm may be determined 
by contract between the partners, and such contract 
may be express or may be implied by a course of 
dealing. 

Such contract may be varied by consent of all the partners and such 
consent may be express or may be implied by a course of dealing. 

(2) Notwithstanding anything contained in section 27 of the Indian 

Contract Act, 1872, such contracts may provide that 
restraint ^ partner shall not carry on any business other than 

that of the firm while he is a partner. 


of trade. 


The conduct of the busi- 12. Subject to contract between the part- 

ness. ners — 

(a) every partner has a right to take part in the conduct of the busi- 
ness ; 

(b') every partner is bound to attend diligently to his duties in the con- 
duct of the business ; 

(c) any difference arising as to ordinary matters connected with the 
business may be decided by a majority of the partners, and every partner shall 
have the right to express his opinion before the matter is decided, but no change 
may be made in the nature of the business without the consent of all the 
partners ; and 

(rf) every partner has a right to have access to and to inspect and copy 
any of the books of the firm. 

Mutual rights and liabili- 13. Subject to contract between the part- 

ties. ners — 

(a) a partner is not entitled to receive remuneration for taking part in 

the conduct of the business t , 

(^b) the partners are entitled to share equally in the profits earned, and 
shall contribute equally to the losses sustained by the firm ; 


NOTES. 

405; 6 B. 328; 48 G. 906. As to the effect of 
an acknowledgment by surviving partner on 
limitation, see 8 M.L.J. 261. Good faith and 
utmost bona Jides are required in dealings between 
working and sleeping partners when matters rela- 
ting to accounts arc cocerned, and when, ^ a 
result of the accounts produced by the working 
partners, they induce the other partners to ex- 
ecute in their favour a pronussory note in res- 
pect of the amounts so found to be due to the 
working partners according to the accoui^ pro- 
duced by them. 123 I C. 569**930 M. 14*. 
All the partners are deemed to 

ledge and notice of the acts of any of their part- 
ners relative to their business, as in dwcharge 
of their plain duty they might or ought to have 

Obtained. 27 4^ — *933 . 

Sec. 11 - — Of’ S. 252 and S. 27, Contract Act 

and S. I 9 » English Partnership Act, The open- 
ing words ofS. 1 1 ‘subject to the provisions of th s 
Act’ mean that the relation of partners shall 
be governed by contract unless the contract 
that they enter into is one which is prohibited by 
any provision in the Act. S. 1 1 has delibera- 


tely been so worded by the Le^slature as to 
make it clear that the relationship of the part- 
ners shall be determined by the contract bet- 
ween them, subject of course to the provisions 
of the Act. I.L.R. (i939) All. 577= 1939 A.L. 
J. 440=1939 All. 548. 

Sec. l 2 .— Contract Act S. 253, sub-Ss. fs) 
to (5); S. 24. English Partnership Act, i8go. 
As to power of partner to take part in 
partnership business, see 23 B. 144; 20 B. 467; 
19 B. 269. 

See. 13 . — Cf. Contract Act, S. 253 and 
S. 24, English Partnership Act. Cl. is new 
and is intended to safeguard the firm’s interests 
against the torts ofindividual partners. 

Cl. (b): Presumed Equality of Partner’ 
Shares. — The presumption is about the equality 
of the partner’s shares in profits and loss. The 
burden of proof is on the party who alleges a 
special agreement about the shares being un- 
equal. 26 C. 281 (282). See also 40 P.R. 19*^8; 
12 B.H.G. (A.C.J.) 165. As to the joint lialn- 
lity of partners to share loss, see 24 B. 77; 40 P* 
R. 1908. S. 13 (i) will come into operation 
only when there is no agreement between the 
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(c) where a partner is entitled to interest on the capital subscribed by 
him, such interest shall be payable only out of profits; 

(rf) a partner making, for the purposes of the business, any payment or 
advance beyond the amount of capital he has agreed to subscribe, is entitled to 
interest thereon at the rate of six per cent, per annum; 

(e) the firm shall indemnify a partner in respect of payments made and 
liabilities incurred by him — 

(i) in the ordinary" and proper conduct of the business, and 

(ii) in doing such act. in an emergency, for the purpose of protecting 
the firm from loss, as would be done by a person of ordinary prudence, in his 
own case, under similar circumstances ; and 

(/) a partner shall indemnify the firm for any loss caused to it by his 
wilful neglect in the conduct of the business of the firm. 

14. Subject to contract between the partners, the property of the firm 

The property of the firm, '"eludes all property and rights and interest in pro- 
perty originally brought into the stock of the firm, or 
acquired, by purchase or otherwise, by or for the firm or for the purposes and 
in the course of the business of the firm, and includes also the goodwill of the 
business . 


NOTES. 

partners. 46 L.W. 520=1938 Mad, 5=s(i937) 
2 M.L.J. 760. The right to interest on capital 
contributed by one of the partners, even when 
there is a stipulation for payment of such inter- 
est, ordinarily ceases at the date of the dissolu- 
tion of the partnership, and in the taking of 
accounts between the parties, no interest under 
this head should be allowed after the date of 
dissolution. Interest on capital is payable only 
out of profits under S. 13 ( 6 ) except where there 
is an express contract providing for payment of 
interest regardless of profits. 51 I„.W. ro8-= 

1940 M.W.N. 29=1940 Mad. 505. On dissolu- 
tion, a capitalist partner has no higher rights 
than the other partners. 1926 S. 49 = 89 I.C. 
577 * He cannot compel working partners to sell 
their rights to him. 192 6 S. 49 Under this section 
the share of each partner in the partnership 
property is the value of his original contri- 
bution, and partners must contribute equally to 
losses sustained by the partnership. In the 
absence of a contract to the contrary, the share 
of loss or profit is ascertained by dividing the 
total loss or profit by the number of partners. 
The rule laid down is, that, if the assets of the 
partnership will not suffice to pay the amount 
of capital to be credited to each partner, the 
deficiency is a loss of capital; and is to be borne 
or made good by the partners. 40 P.R. 1908. 
The fact that the partners contHbuted capital 
in unequal shares will not exclude the presump- 
tion of equality in profit and loss (seg cases 
supra), though it is a matter to be taken into 
consideration on the final statement of accounts 
Act, 1890, S, 44). As to suit for accounts 
m a partnership where partners contributed 
'"■'unequal shares, seg 8 L. 241 = 1927 L. 485. 
The fact that certain persons perform several 
^ts in the expectation that a partnership would 
be created, such as the advance of money for 
P'^chase of partnership material, the taking of 
a house on rent expecting that it would be 
required for ti c partnership, cannot lead to the 


conclusion that a partnership has been created. 
Where the cardinal points have been definitely 
agreed upon, the fact that reference has been 
made to a more formal agreement in future will 
not prevent the Court from coming to the con- 
clusion that the contract of partnership has been 
concluded. But when a cardinal point has 
never been agreed upon, namely, as to when the 
partnership is to come into force, and that date 
is left blank in the agreement, it cannot be held 
that the partnership has come into existence or 
that the parties are partners. 19 N.L.J. 306 = 
1937 Nag. 68. 

Interest on Advances and Caphal . — A 
partner is not only entitled to be repaid any 
actual payments or advances made by him 
for the purposes of the partnership beyond the 
amount of capital he has agreed to subscribe, 
but is also entitled to interest tli tcon and this 
even though the partners may not have been 
aware of the outlay. Ex parte Chippandnle, (185.1) 

4 De.G., M. & G. 36; 43 E.R. 415. Sge also 
1932 L. 301 ; 137 I.C. 162 = 1932 L. 389; 23 
S.L.R. 3*3= *928 S. 133; 64 I.C. 183; 1931 N. 
45. Partners are not .as regards partnership deal- 
ings considered as debtor and creditor intgr sgg 
until the concern is wound up or until t lerc is 
a binding settlement of the accounts. It follows 
that one partner has no right of aciion against 
another for the balance owing to him until after 
final settlement of the account ; but a partner 
may have a right of action against another for a 
debt which is independent of the partnership 
accounts. The only remedy between partners 
IS one for partnership accounts. 6y Cal. r-io = 'jo 
C.W.N. 606= 1938 Cal. 377 rt/jo 38 Bom. L. 
R. 486=1936 B. 246. 

Cl. (f) . — .As to liability of a negligent part- 
ner, 87 I.C. 733= >925 B. 324. 

Sec. 14 . — English Partnership Act, Ss. 20 
and 21 and S. 253 (i). Contract act. S. 14 o 
the Act is not exhaustive; it only provides what 
the property of the firm shall include. Debts 
due to a firm fall within the description of pro- 
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Unless the contrary intention appears, property and rights and interests 
in property acquired with money belonging to the firm are deemed to have 
been acquired for the firm. 

15. Subject to contract between the partners, the 

Application of the pro- property of the firm shall be held and used by the 
rtv o ^ partners exclusively for the purposes of the business. 

16. Subject to contract between the part- 


perty 


Personal profits earned 
by partners. 


ners,- 


NOTES. 

perty, being property acquired for the firm. I. 
L.R. (*938) Bom. 102 = 39 Bom. L.R. 1214= 
1938 Bom 108. Where a partnership firm is 
styled ‘X factory’ it is improbable that the 
ownership rights of the partners of that firm 
would be confined to the business and machi- 
nery and would not include the building in 
which the business is conducted and the 
machinery is contained. I. L.R. (* 93 ®) 
638=1938 A.L.J. 610=1938 All 452. It does 

not necessarily follow because certain partners 
jointly ow’n immovable property which they use 
for the purposes of the partnership business 
that that property is partnership property. 
Whether it is or is not depends upon the agree- 
ment between the partners. From the mere fact 
that two brothers who jointly inherited a house 
set up a business in that house in partnership, 
it could not be inferred that they were inten- 
ding to transfer their shares in the house to 
their partnership business. 162 I.C. 143 — 
10^6 All. 

Secs. 14 and 15 . — See English Partnership 
Aet, Ss. 20 and 21 and S. 253, Contract Act. 

Partnership Property. — The expression 
“partnership pioperty” denotes everything to 
which all the partners are entitled as partners^ 
persons may be entitled to property jointly or 
in common and may also be partners; yet that 
property may not be partnership property. 
Whether any particular property is or is not 
partnership property depends upon the agree- 
ment between the partners and, in the absence 
of any express agreemcnt,upon the circumstances 
under which it was acquired. 30 I.C. 24; 55 B. 
-Qe—iQoi B. 422. Purchase of immovable pro- 
verty in the name of the firm with the funds 
of the firm and making costly improvements 
with the same funds are indications showing 
that the property so purchased is ^^e property 
firm IQ2Q S. 189. See also 29 M. i 49 j 
P?W,^'i9i 6=32 I.C. 853- Land purchased 
by partners in a trading concern out of 

SS PrSpeSy! "^^heS^rSe^y ^Sd^suSh land 

KL .and P-h^ed^ ou^f 

funds, and no , on general evidence. 

“ °?n*°4=9 S.L.R. II- In the absence of any 
^flea^tionor proof to the effect that portions of 
.“he a^Ss of partnership were, by t^he agreement 
partners, withdrawn from the partnership 

converted into iand or home to be owned 
and converi co-owners, lands and houses 

^hf^ the name of one partner and paid for 
by or from the profits of the partnership 


business arc prima facie partnership properties. 
25 M. 149 (165). But a contract on the part 
of a company to continue to employ a firm as 
its agents, is not to be regarded as an asset of 
the firm, in which the legal representative 
of a deceased partner of the firm would be 
entitled to participate, as the contract is 
determinable at any time by the company 
the profits of which would be derived entirely 
by the services of the surviving partners, and 
in respect of which no liability could be 
incurred by the deceased. But contracts, which 
would render the estate of the deceased liable 
in the event of loss, and in the profits of 
which, therefore, such estate is entitled to 
participate, constitute assets of the partnership. 

9 B. 536 (555, 556). 

Loan by partner to firm — Right to inter- 
est ON. — The general rule is that the interest 
is not allowed between partners. But when a 
partner advances moneys of his own to the par- 
tnership, over and above the amount of his 
capital, such advances will be treated as loaM 
by him, and he is entitled to interest on the 
same in the absence of a stipulation to the con- 
trary. 12 Mys.L.J. 404=39 Mys. H.C.R. 1012 
see also 1938 Mad 38; 15 Mys. L. J* 3 - ^ 

Goodwill of the Business. — See 34 L..W. 

N. 737; 52 672 = 56 M.L.J, 657. T7 V u 

Sec. 16 . — Cf. Ss. 29 and 30 of the Engl^h 
Partnei-ship Act and Ss. 258 and 259 of the 

Contract Act, , \ j 

The Select Committee said : — Ss. 29 (i) ana 
QO of the English Act, corresponding to Ss. 258 
and 259 of the Indian Act, have been run to- 
gether into this clause, without change of si^- 
lance. Sub-s. (2) ofS. 29 of the English Act has 
been placed in the Chapter on the dissolution of 
the firm, where it appears ^ cl. 50. 

Case-Law. — A plaintiff (partner) who is 
liable to account should give credit for de- 
fendant’s share of profits, even though the 
claim be barred by time. “He who seeks 
grt^iity must do equity, 42 P.L.R. I 9*7 35 

I.C. 910. Where one partner is carrying on a 
different business, the mere fact that some 
knowledge and information are useful in both 
does not create liability to account. 34 C.L.J. 
4.05 = 67 I.C. 10. A minor representative of a 
deceased partner is not personally liable to 
account to survivor for partnership bushes 
carried on during deceased’s lifetime. His 
liability is confined to the extent of ^sets 
received. 40 A. 446=16 A.L.J. 305 = 45 3 *- 

One partner can recover profits from his 
other partner who carries on a rival trade to 
the prejudice of the partnership busmess. 19 
I.C. 250=11 A.L.J. 423* A firm .cannot cla^ 
commission on goods purchased on- its 
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(а) if a partner derives any profit for himself from any transaction of 
the firm, or from the use of the property or business connection of the firm or 
the firm name, he shall account for that profit and pay it to the firm 

(б) if a partner carries on any business of the same nature as and 
competing with that of the firm, he shall account for and pay to the firm all profits 
made by him in that business. 


17. Subject to contract between the partners — 

(o) where a change occurs in the constitution of a firm, the mutual 
Rights and duties of part- partners in the reconstituted 


firm remain the same as they were immediately before 
the change, as far as may be ; 

constituted for a fixed term continues to carry on 
business after the expiry of that term, the mutual 
rights and duties of the partners remain the same as 
they were before the expiry, so far as they may be 
consistent with the incidents of partnership at will ; and 


ners after a chanpcc in the 
firm. 

(6) where a firm 

after the expiry of the term 
of the firm, and 


(c) where a firm constituted to carry out one or more adventures or 

where additional under tak- «>^ertakings carries out other adventures or under- 
ings are carried out. takings, the mutual rights and duties of the partners 

in respect of the other adventures or undertakings, 
are the same as those in respect of the original adventures or undertakings. 

CHAPTER IV. 


Partner to be 
the firm. 


Relations of Partners to Third Parties. 


agent of 


18. Subject to the provisions of this Act, a 
partner is the agent of the firm for the purposes of 
the business of the firm. 


19. (1) Subject to the provisions of section 22, the act of a partner 

Implied authority of part- is done to carry on, in the usual way, busi- 

ner as agent of the firm. ness of the kind carried on by the firm, binds the 

firm . 

The authority of a partner to bind the firm conferred by this section is 
called his “implied authority. ** 

(2) In the absence of any usage or custom of trade to the contrary, the 
implied authority of a partner does not empower him to — 


NOTES. 

behalf. 36 I,C* 210. A partner can carry on 
wparate business, not competing with firm’s 
business. Merc facility to pusli private busi- 
ness conferred by connection with firm does 
.create liability to account for the profits 
of his private business. 1926 C. 380 = 90 I.C. 
492 - 

Sec. 17 . — Cf. S. 256 of the Contract Act 
and S. 27 of the English Partnership Act. A. 
p«son, becoming a surety to a firm for an- 
other’s conduct as cashier, will not be liable 
‘^o*if'pensate any defalcation, which occurs 
subsequent to a change in the constitution 
^ name of the firm. 28 C. 597. As to 
the rights of a deceased partner’s representa- 
share in profits made subsequent to 
the death of the partner by the surviving 
partner 48 C. 906=1922 G. 122 = 64 I.C. 

i5«Ki r share of deceased partner is not 
aable for debts incurred by the surviving 
partners after his death. 22 S.L.R. 105=1028 
8, iai = iio I.C. 730. ^ ^ 


Chap. IV. Introductorv. — This Chapter 
is mostly taken up with the statement and 
development of the principle that each part- 
ner is an agent of the firm. In arrangement, 
it differs widely from the corresponding part 
of the English Act. It elaborates some of the 
provisions of that part and omits others and 
introduces some new matter. (Report cf the Select 
Committee.) 

Sec. 18 — The agency of partners arises not by 
reason of contract but by reason of the existence 
of the relationship of parties as partners. From 
the fact that in a deed one party is made the 
of another for some porposes it does not 
follow that the relationship of partners exists 
between them. 19 Pat. 715=1940 Pat. 683. 

Secs. 18 and 19 : Principles of the Sec- 
tions. — The Special Committee said : “Cl. 19 
begins with the first principle given in S. 5 
of the English Act — that every partner is an 
agent of the firm. It also contains the next 
important principle in S. 5 of the English Act, 
which defines the genera! extent of a partner’s 
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(a) submit a dispute relating to the business of the firm to arbitration, 
(fc) open a banking account on behalf of the firm in his own name, 

(r) compromise or relinquish any claim or portion of a claim by the firm, 
(d') withdraw a suit or proceeding filed on behalf of the firm, 

(e} admit any liability in a suit or proceeding against the firm, 

(/) acquire immovable property on behalf of the firm, 

(g') transfer immovable property belonging to the firm, or 
(h) enter into partnership on behalf of the firm. 


NOTES. 

agfency, namely, that an act of a partner, 
which (a) is done to carry on business, of 
the kind carried on by the firm, and {b) is 
done in the way usual in such a business, 
binds the firm. The remainder of the English 
section is contained in S. 20. The second para- 
graph in sub-s. (i) of S. 19 introduces a 
convenient term intended to avoid confusion 
when references are made to the authority of a 
partner as agent. The authority defined in the 
first paragraph of the sub-clause has been 
variously designated as “implied,*’ “ordinary,” 
^‘apparent” and ‘‘ostensible”, and it is some- 
times not clear what the exact meaning of 
these terms may be. The word “implied” is 
favoured by Lindlcy and seems to be the most 
suitable, as the kind of agency contemplated 
is one which flows from, or is implied by 
the partnership of a partner. Sub-S. (2) has 
no statutory precedent, but has been extracted 
from S. 2 of Chapter I of Book II ofLindley’s 
work, which contains an exhaustive account 
of the subject of the extent and limitations of 
a partner’s implied authority. The selection 
has been made with regard to Indian con- 
ditions. 

Sec. 19 . — Cl. (a) reproduces Stead v. Salt (3 
Bing. I or), which has been followed in 22 A. 
135 •S're also 148 I.G. 1080 = 35 P-L.R. 417 = 
1934 L. 483. 

Cl. (b) is Alliance Bank, Ltd. v. KearsUy 
(L..R. 6 C.P. 433). 

Cl. (c) is a proposiuon on the law of 
agency contained in many rulings, see Lindley, 


P- 'QS- 

Cl. fd) is contrary to Harwood v. Edwards 
cited by Lindley at p. 3 . 54 » ^ case which 

seems to be unreported. It seems unreason- 
able to hold that a partner cannot compro- 
mise a claim by the firm but that he can 
withdraw a suit. 7 'he clause as drafted seems 
best suited to Indian conditions. 


Cl. (e). — Tiiis is Hambidge v. De la Crouee 

(3 C.B 742). ^ _ 

Cl. Cf) follows Sharp v. Milligan (22 Beav. 
606 and 16 B. 568, setting a.side 19 M. 470 - 
Cl. (g) is covered by Harrison v. Jackson (7 

T.R. 207), , / A /*' 

Cl. (h) is from Singleton v. Knight (13 A- 

788). {Special Committee's Report.') 

Authority of a Partner to bind the 
Firm by his acts — General -—Act to be 

WITHIN THE Scope of the Partnership. 
Every partner is, in contemplation of law, 
the general and accredited agent of 
nership and may, consequently, bind all the 
other partners by his acts in all matters which 
are within the scope and objects of the part- 
nership. See Story on Agency, Chap. VI, Ss, 


124, 125, cited in 6 Moo. P.C. at 193, 194: 81 
1.0.513 = 28 C.W.N. 824=1925 C. 29. “Ordi- 
nary partnerships are by the law assumed and 
presumed to be based on the mutual trust and 
confidence of each partner in the skill, knowledge 
and integrity of every other partner. As bet- 
ween the partners and the outside world 
(whatever may be their private arrangement 
between themselves) each partner is the unli- 
mited agent of every other in every matter 
which is partnership business and not being 
in its nature beyond the scope of the partner, 
ship.” Per Lord Justice James in Baird’s Case 
(1870) L.R. 5 Ch. 725, 733. See also 101 I.C. 
742=1927 L. 385; 8 G. 678=11 C.I..R. *25; 
83 I.G. 539=17 S.L.R. 164. The acts done 
by a partner in violation of his duty to the 
firm cannot bind it when the other party to 
the transaction is cognizant of, or co-operates 
in, such breach of duty. See Story on Agency, 
Ghap. VI. cited in 6 Moo. P.C. 193 . *94. A 

partner is not liable for purchases made “V.® 
eo-partner, out of the scope of partnership 
business and without the authority of the other. 
15 B.L.R. 372. Where terms of partnership 
cannot be ascertained, no relation of princip^ 
and agent between the parties arises. 

W.R. 1916 = 31 I.G.632. Themerefact that a 
party makes no reference to his partner or 
sharers in the profits does not really afl^ct 
his right in assigning the actionable claim, 10, 
as a managing partner, he has a right to assig 
such a claim, and the only remedy of the partnert 
or sharers in the firm is by a suit for 
against the managing proprietor. 1933 

Any representation by one of the partners 
will not bind the other partner. 1935 L.. 275 * 
The Act must be done to carry on the 

Business in the usual Way.-— E ve^ 
is an agent of the firm, and his other partners 
for the purpose of the business of the partner- 
ship; prima facie the acts of every partner 

who docs any act for carrying on in the 
usual way business of the kind earned on by 
the firm of which he is a member, bind the 
firm and his partners fPartnership Act, 1890, 

5. 5). SeeQs I.C. 539 = *7 S.L.R. 164=19245. 
29; 1926 M. 114=50 M.L.J. 67. See ^l^^ 5 ° 
C. 536=1929 C. 714. A partner’s implied or 
apparent authority to bind his firm is limited 
to acts which are necessary for carrying on the 
partnership business in the way in which such 
businesses are usually carried on, and does not 
extend to acts which, however urgent, 

this sense unusual. Hawtaynev. Bourne, "J Me^ 

6, VV. 595; 56 R.R. 806; Simpson's Claim 30 

Gh. D. 532. See also 13 I. G. 255 = 5 S.L.R. 
168; L.B.R. (1872-1892), 5 * 9 . 521; *926 S. 29* 
= 21 S.L.R. 267; 10 O. W. N. 3*6=1933 O. 

259. A partner in a mercantile firm has autho- 
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rity to draw and accept bills on behalf of the 
firm, and even if such implied authority has 
been expressly cancelled but such cancellation 
is not brought to the discounting banks, the 
discounting banks are entitled to recover against 
the other partners. 1930 P.C. 238 (13 M.I.A. 
358, Ref.). A partner in a trading firm may 
draw, endorse, etc., hundis for the purposes of 
partnership. 9 Bom. I.. R. 274. 

Power to refer to Arbitration. — One 
partner of a firm cannot enter into an agree- 
ment to refer a matter in dispute to arbitration 
on behalf of a firm unless all parties join in it. 
35 P.L.R. 417=1934 L. 483. 

Power to enter into Contract. — A part- 
ner is liable for a bona fide contract entered into 
by other partners. 106 I.C. 516 = 46 C.L.]. 
362=1928 C. 57; 1924 G. 1056; 1925 C. 29. 
See also 9 B. 31 1- It is a mistake to suppose 
that, because a firm obtains the benefit of a 
contract made with one of its partners, it must 
needs be bound by the contract. 14 C.P.L.R. 
22 (26). If a partner, who entertains customers, 
wishes -to be reimbursed, he should take the 
precaution of having an agreement made for an 
allowance. loO I.C. 813 = 23 S.L.R. 313=1928 
S. 133. See also X937 I.. 715- (Lease of premises 
in name of one partner — Other partners also are 
liable for rent). 

Implied Power to Borrow. — Any partner in 
a trading firm has an implied authority to 
borrow money for the purposes of the business 
on the credit of the firm. 48 B. 176 = 77 I.C. 
548. See also 34 Bom.L.R. i 137= 1932 B. 539 ; 
10 R. 204= 1932 R. 118; 123 I.C. 358= 1930 
M. 168 ; 40 M. 727 ; 28 C.W.N. 824=1925 C. 
® 93 ; (1817) 8 Moo.P.C. at pp. 193, 194 ; 79 

1 ^'R* 53 - Where, however, the business is not 
of a commercial nature, e.g.^ where it is a 
professional busincs.s, or even the business of 
a fanner or a quarry worker, whore there is no 
buying and selling of goods, or an auctioneer, 
no partner can borrow or pledge the partner- 
ship property so as to bind his co-partncrs. 
48 B. 1 76. .‘\ partnership in rice mill is not a 

trading partnership .and one partner cannot 
bind the others by negotiable instruments with- 
out express authority. 66 I.C. 584=11 L.B.R. 
* 37 * The presumption as to the existence of 
an authority to borrow is, however, not confined 
to trading partnership only, but it applies to 
every business which cannot be carried on in 
the usual way without such power. 21 S.L.R. 
267=1936 s. 291. A bond or promissory note 
executed by the managing partner, for the joint 
purpose of the firm and within the ordinary 
scope of his authority is binding on the remain- 
ing partners. 24 W.R. 60 (61). See also 62 I.C. 
3*5—10 L.B.R. 321 ; 33 P.L.R. 41 i ; 10 R. 
204=138 I.C. 210=1932 R. 119. Where a 
partner of a firm executes a promissory note in 
nis individual capacity and not on behalf of the 
rm, the executant alone is liable under the 
*421.0.837 = 35 Bom.L.R. 68= 1933 B. 
?}' A partner is always liable for the partner- 
snip debt unless there is a restriction expressed 
r implied on the liability to be incurred by one 
^rtner on a bill or a promissory note which 
^y be incurred by another partner for part- 
nership purposes. 40 M. 727=31 M.L.J. 138. 


See also 9 Bom.L.R. 274. So far as the question 
of the authority of a partner to sign and 
endorse promissory notes on behalf of others is 
concerned, it is sufficient if such authority can 
be inferred from the surrounding circumstances. 
84 I.C. 391=2 R. 367=1925 R. 30. See also 
35 Bom.L.R. 68=19336. loi. Dormant partner 
is liable only to the extent of sums borrowed by 
the active partner in his capacity as a member 
of the firm. 28 C.W.N. 824=1925 C. 29 ; 142 
I.C. 837=1933 B. 101=35 Bom.I..R. 68. 
Every one of the partners, in a mercantile firm 
of ordinary trading partnership, is liable upon a 
bill drawn by a partner in the recognized trad- 
ing name of the firm for a transaction incident 
to the business of the firm, although his name 
does not appear on the face of the instrument 
and although he be a sleeping and secret 
partner. In order to take a case out of this 
general rule, it must be shown that the holder 
of the bill knew, at the time he received it, 
that the transaction was the private afTair of 
single partner. 13 W.R. P.C. 29 (3o) = i3 

M.I.A. 358. Where there is a contract with 
the partnership and a promissory note is signed 
by a partner in his own name and not in the 
name of the partnership, as evidence of such 
contract, all the partners will be liable. 123 
I.C. 358=1930 M. 168 ; 35 Bom.L.R. 68=1933 
B. loi. Wlierc one of partners of a firm signs 
a promissory note, in order that all the partners 
are liable under it, it is necessai'y that not 
merely the firm’s name should be disclosed “ in 
some way ”, but it must be disclosed in such a 
way that, on any fair interpretation of the 
instrument, the firm must be the real person 
liable upon the bill. One of the partners of a 
firm signed a pro-note describing himself as 
‘‘Proprietor, Punjab Alliance .Auction Rooms, 
Lahore ”. fields that this description was not 
sufficient to justify the other partners in the 
firm being held liable. 15 L. 652=1934!.. 358. 
The joint liability of each partner being the 
ordinary incident of the partnership, one of the 
partners has no authority, without the consent 
of the co-partners, to change the joint liability 
into a joint and several liability. 24 B. 77 
(84). Where two of the partners of a firm 
execute a promissory note in favour of a third 
agreeing to pay him a certain sum of money as 
being due to him on taking partnership accounts, 
the remaining partners of the firm will not be 
bound by the promissory note. 117 I.C. 108 = 
1929 A. 542. In the case of a running money- 
lending business one partner can borrow and 
mortgage firm’s assets ; but when it is being 
wound up this cannot be done except for 
necessity. 8 L.B.R. 363=36 I.C. 225. 

Power to settle an account. — A partner 
has power to settle an account between the 
partnership and a third person, so as to bind 
the other partner. 12 M.L.J. 444 = 26 M. 186 
(P.C.). See also 45 P.R. 1899 = 5 P L.R. 1900 
(a case of a Hindu joint family business). In a 
working partnership there is a presumption that 
a partner has authority to strike balances in the 
firm account. 1929 L. 512. 

Power to pav the debts op the firm. — 
One partner can apply assets in paying debts 
that would be otherwise barred. iq Bom.L.R, 
86=38 I.C. 873. 
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POV.'ER TO MAKB PART-PA VMENTS, ENDORSE 
OR ACKNOWLEDGE TO SAVE LIMITATION. On the 

same principle he can pass acknowledgments to 
save off the claims of creditors and to save the 
claims from being barred by limitation. 19 
Bom.L.R. 86 = 38 I.C. 873 ; 33 P.L.R. 584 = 
*932 L. 456. See also on the point 41 M. 
427 = 34 M.L.J. 373 (F.B.), following. 37 M. 

14^ = 25 M.L.J. 507 and overruling 32 M. 421 
35 M. 142 ; 15 Mys.L.J. 3. If one partner 
has authority to discharge a debt he can also 
make part-pa>Tnents and endorse them. 2 R. 
367=1925 R. 30 = 84 I.C. 391. See also 123 
I-C. 358=1930 M. 168 ; 1931 L. 136. In the 
case of a mercantile firm, each partner is 
entrusted by his co-partners with a general 
authority to do any act necessary for, or usually 
done in, carrying on the business of such partner- 
ship ; a partner‘s authority extends to making 
an acknowledgment by part-payment so as to 
bind his partners. 2926 M. 114 = 50 M.L.J. 
67. See also 56 G. 556=33 C.W.N. 412=1929 
C. 714 ; 10 B. 358 (362) ; 5 P.L.R. 1900 = 45 

P.R. 1889. Acknowledgment by a partner, 
during the subsistence of the partnership, must, 
in order to save limitation, be an act necessary 
for, or usually done in, carrying on the business 
of the partnership. 26 B. 42 = 3 Bom.L.R. 484. 
But an acknowledgment by a partner, after 
dissolution of the business, cannot save limita- 
tion, if ilie cix*ditor had, at the date of acknow- 
ledgment, notfee of the dissolution. 26 3.42 = 
3 I 5 om.l..R. 484. See also 8 L.B.R. 363 = 36 I.C. 
225. Similarly, where a partnership is dissolved 
by the death of one of the partners, the surviving 
partners cannot bind the representatives of the 
deceased by their acknowledgment, unless they 
arc specially authorised to do so. 8 M.L.]. 261. 
SfC also 85 I.C. 775=1925 N. 268. An acknow- 
ledgment made by one partner does not bind 
the other partner.s in the absence of proof that 
they authorised such an acknowledgment or 
payment; and such authority cannot be pre- 
sumed. 85 I.C. 775= 1925 N. q68. 

Power to receive debts due to the firm. — 
Tliough payment to a partner of a firm debt 
is a v’alid discharge of the debt, an agreement 
to set-ofl' a debt due to the firm against a 
priv ate debt due from one partner must be pre- 
sumed to be in fraud of the partnership and 
does not amount to a valid discharge of the 
debt due to the firm. 9 I.C. 116=13 C.L.J. 
234. See also 19 M. 471 ( 475 )- 8*^* see 12 L. 

2'70 -= 1931 L. 136, holding that such mere 
adjustment doe.s not necessarily amount to a 
fraud and does not prejudice the plaintiff firm, 
and in the absence or proof of fraud or pre- 
judice, it is lainding on the plaintiff firm. Son 
of a deceased partner cannot give a complete 
discharge of a debt due to the partnership. 109 
I.C. 50=1928 L. 832. An authority to give 
discharge for a debt on payment would not 
include a power to compromise or settle it in 
any way a partner liked. 59 M. 1036=1936 M. 
593 = 7 * M.L.J. 378. 

Powers to execitte A release. — A partner- 
ship firm is not a legal entity like a limited 
liability company. Consequently, a conveyance 
10 the firm operates as a conveyance to the 


individual partners. Release of property mort- 
gaged to a firm as a whole is useless, unless it 
is known who the individual partners are and 
whether the executant of the release is autho- 
rised by them to act on their behalf. 49 B. 
245=19253. 69. 

Sub-Sec. 2 Cl. (a): Tower to submit a 
dispute to arbitration. — A partner has no 
authority to bind his firm by a submission to 
arbitration. Stead v. Salt^ 1825, 3 Bing. loi; 
34 Bom.L.R. 1112=1932 B. 516; 59 I.C. 501 = 
39 M.L.J. 269; 92 I.C. 705=1926 L. 91; 133 
I.C. 558. See also 107 I.C. 793=1928 M. 107; 
83 I.C. 539=17 S.L.R. 164. Special authority, 
express or implied, is necessary to bind the 
other partners by submission to arbitration. 
7 L.W. 114=43 I-C. 508; 76 I.C. 359 =* 9?4 
S. 41. But a partner who ratifies the submis- 
sion will be bound by it. 7 L.W. 114=43 I.C. 
508. See also 22 A. 135 (138). Where the suit 
is brought against a firm, the reference to 
arbitration is made by a firm, and the award 
is against a firm and not against the individual 
members thereof, the award is valid, though 
the submission is signed by the managing 
members of the firm only and not by all mem- 
bers. 71 I.C. 734=2923 L. 212. Where the 
submission has been made in good faith and the 
partner has to make payment in accordance 
with the award, the partner is entitled to claim 
contribution from his partners on the basis of the 
award. 59 I.C. 501=39 M.L.J. 269. When 
one or some of the partners pays off a debt due 
by the partnership, he is entitled to file a suit 
to compel contribution from his or their other 
partners. Such a suit cannot be regarded as 
one for account of partnership. * 94 * 
N.L.J. 667. Where a creditor obtains 
a joint decree against some of the 
ners of a firm in respect of a partnership debt 
contracted by them, one of the judgment-deb- 
tors by paying the entire decretal amount is not 
entitled to sue his co-judgment-debtors alone 
for contribution in the absence of the other 
partners, unless there are special circumstances. 
Such special circu*#istances generally ari.se where 
there is an express promise by the co-judgment- 
debtors to indemnify the plaintiff. If, on the 
other hand, the debt that is paid by the plain- 
tiff is not a partnership debt but a debt con- 
tracted by the partners on their own personal 
liability quite independently of the partnership 
business, a suit for contribution would undoubt- 
edly lie. The mere fact that a joint decree is 
passed against some of the partners is not suffi- 
cient for the purpose of showing that it is a 
separate liability incurred by them jointly. 43 
C.W.N. 1214; see also I.L.R. (1942) Nag. 340 
= 1942 Nag. 72. 

Sub-sec. ( 2 ), els. (c) and (d).— Now a 
partner has no authority to compromise or 
relinquish any portion of a claim by the 
Prior to the Act, it was held by Kincaid, _ J.C. 
and Aston, A.J.G. (Kennedy, A.J.G., difsen- 
ting) that one partner might release a cause 01 
action in which all the partners were jointy 
interested in the absence of fraud. 80 I.Cj. 
583=1925 S. 63. See also 76 I.C. 359“*924 
S. 41. The right of one partner to claim a 
share in a debt fraudulently released by the 
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Extention restriction 20. The partners in a firm may, by contract 

^ implied autho- between the partners, extend or restrict the implied 

authority of any partner. 

Notwithstanding any such restriction, any act done by a partner on 
behalf of the firm which falls within his implied authority binds the firm, unless 
the person with whom he is dealing knows of the restriction or does not know 
or believe that partner to be a partner. 

21 . A partner has authority, in an emergency to do all such acts for the 

purpose of protecting the firm from loss as would be 
Partner’s authority in done by a person of ordinary prudence, in his own 
an emergency. case, acting under similar circumstances, and such 

acts bind the firm. 


NOTES. 

others is a personal one not passing to his legal 
representatives. 41 M. 446 = 34 M.L.J. 41 = 
44 I.C. 466. This cl. (r) would apply even 
where the compromise is effected in the form 
of **an assignment” of a decree in favour of 
the firm. 59 M. 1036 (noted supra). But see 
1936 A. M.L.J. 79. A partner in a trading 
firm has an applied authority to assign a debt 
due to the firm; but he has no such authority 
to assign a decree for money obtained by the 
firm for an amount wiiich is less than the 
decretal amount. 43 Bom. L.R. 888=1942 
Bom. 22. 

Cl. (f).— .A lease taken by two partners with- 
out the concurrence of the third, cannot bind 
the latter, when such concurrence is a necessary 
condition of the partnership. 21 I.G. 3 = 7 
L.B.R. 42. Where, by agreement between the 
partners, any one of them is empowered to 
take a lease and execute any necessary docu- 
ments, it must be taken that such documents 
were intended to operate, as if all the members 
were parties thereto, although the other mem- 
bers are not mentioned in the agreement and 
did not execute them. 19 M. 471 (476). But 
tee 16 B. 568 (574), holding that the other 

partners are not liable to be directly sued by 
the lessor for the rent reserved by the lease. 

Cl. (g): Partner’s power to mortgage 
Partnership Propertv. — Prior to the Act, the 
Courts were of the view that a partner 
can effect a legal as well as an equitable 
mortgage of partnership property. It is settled 
law in England that a partner can effect a 
mortgage by deposit of title-deeds. See Lindlcy 
On Partnership, pp. 156 and 165; and In re 
^ough, (18O5) 31 Gh. D. 324; and In re Bourne, 
Bourne v. Bourne. (1906) 2 Gh. 427. This clause 
Would seem to prohibit even such a mortgage, 
because a mortgage by deposit of title. deeds 
Would be a transtcr of the immoveable pro- 
^rty, by the operation of S. 58 of the T. P. 
I Gom. Report.) The case-law in 

India prior to the Act is summarised below: — 
^°wcr to borrow is incidental to power to trade 
and power to pledge the business assets is inci- 
*0 power to borrow. See 3! M. 206; 2 
M.I.A. 487 (P.C.); 4 A. 437 (460). If the 

partnership be of a general commercial nature, 
one partner may even pledge or sell the partner- 
Wtp ^operty. 81 I.G. 5*3 = 28 G.W.N. 824 = 
9^5 C. 29. The managing partner has power 
execute mortgage of partnership property in 

C C.M.— 482 


order to raise money to carry on the business. 
107 I.G. 453=1928 P.G. 135 (P.G.). In a 
partnership whose business it is to buy and 
deal in land, a partner can mortgage the 
partnership land. 10 I.G. 776. 

Relation op Partners — Right of suit of 
INTER se. — Partners are not, as regards part- 
nership dealings, considered as debtor and 
creditor inter se until the concern is wound up 
or accounts settled. One partner has, therefore, 
no right of action against another for the 
balance owing to him until after final settle- 
ment of accounts; but lie can proceed against 
another for a debt which is independent of the 
partnership account. The only suit possible 
between the parties is one for partnership 
accounts. 62 G. 510 = 39 G.W.N. 606. 

Right op surviving partner. — .A surviving 
partner can file a suit without impleading the 
representatives of a deceased partner for the 
recovery of a partnership debt which accrued 
due during the lifetime of the deceased partner. 
1 1 Mys.L.J. 344. 

Suit not in firm name — .All partners 
MUST DE IMPLEADED. — If a Suit is not brought 
in the name of a firm, all the partners should 
be impleaded. A .suit by a person as the sole 
owner of a firm, at the time of the institution of 
the suit cannot be said to be one on behalf of 
the firm. 35 P.L.R. 6 c 6 = 1 934 L. 459. Indivi- 
dual partners may be sued personally along 
with the firm and a decree can be passed 
against the partners as well as the firm. 187 
I-G. 373= *940 Sind 19. See also 1938 Rang. 
205. Suit against partners — Partnership business 
carried on by some members of joint Hindu 
family — Relief against other member.; on footing 
that business is joint Hindu family business — 
Pleadings — Relief. See 1938 Rang. Q05. 

Sec. 20 - — Cf, Ss. 5 and 8, English Partnership 
Act and S. 251, Gontract Act. Partner cannot 
by notice absolve himself from liability for 
other partners’ acts. But unauthorised dealings 
by one partner contrary to resolution by majo- 
rity are not binding on partncr.ship as against 
party with notice of resolution. 1928 S. 37 = 
105 I.G. 862. Where the contract of hire of a 
partnership lorry is made by one partner perso- 
nally, such partner acts as an agent of other 
partners, and the former is entitled to sue upon 
the contract in his own name. 1933 N. 22 1 (2). 
Partnership contract — Dim.igcs for breach of 
agreement — Liability of partners. *933 O. 259. 
Debt contracted by one partner — Liability of 
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the firm . 


In order to bind a firm, an act or instrument done or executed by a 

partner or other person on behalf of the firm shall 
be done or executed in the firm name, or in any other 
manner expressing or implying an intention to bind 


22 . 


Mode of doing act to bind 
firm. 


23 . An admission or representation made by a 
partner concerning the affairs of the firm is evidence 
against the firm, if it is made in the ordinary course 
of business . 

Notice to a partner who habitually acts in the business of the firm of 

any matter relating to the affairs of the firm operates 
as notice to the firm, except in the case of a fraud on 
the firm committed by or with the consent of that 
partner. 

25 . Every partner is liable, jointly with all the 
other partners and also severally, for all acts of the 
firm done while he is a partner. 


Effect of admissions by a 
partner . 


24. 


Effect of notice to act- 
ing partner. 


Liability of a partner for 
acts of a firm. 


NOTES. 

other partner or his estste — Money borrowed by 
executor of such partner — Estate not liable. 
Executor is personally liable. IQ40 Rang. 60. 

Sec. 22 .— C^. .S. 6 of the English partner- 
ship Act. 

Principles op the Section — Firm when 
BOUND BV Acts of its Agent. — See British 
Homes Ass. Corp., Ltd. v. Paterson, (1902) 2 Ch. 
404 ; 126 I.C. 741 = 1920 B. 516 ; 1926 M. 

390 ; *930 S. 4. See also 13 I.C. 255 = 5 S.L. 
R. 168 ; 35 Bom.L.R. 68=1933 B. 101. One 
partner cannot bind the others by guarantee 
apparently unconnected with the partnership. 
[Duncan v. Lowndes, (1813) 3 Camp. 478; 20 
N.L.R. 140=1924 N. 411]. A partner is not 
liable for the action of other partners unless 
the same is on behalf of the partnership. 20 
N.L.R. 140=1924 N. 411. A bill given for 
partnership purposes by one partner in his 
own name, and not in the firm’s name, does 
not bind the other partner. Re Adansonia Fibre 
Co., Miles' Claim, (1874) 9 Ch. App. 635. See 
also 39 B. 261=42 I. A. 48=28 M.L.J. 515 
(P.C.). A pro-note was headed “The Lahore 
Baling Press,” and signed by one G 
A suit was brought against G and H, 
that H was the partner and thus 
Held, that the form of the document 
that H was not liable. iii I.C. 745 = 
1928 L. 722. Where two persons form a 
partnership for the purpose of a trading ad- 
venture, and goods are purchased or moneys raised, 
ostensibly by an individual adventurer but truly and 
substantially, for the purpose of the joint ad- 
venture, the adventurers are liable as part- 
ners. But there is no such responsibility for 
goods purchased upon the credit of an indivi- 
dual adventurer, though they are afterwards 
brought into stock as his contribution to the 
joint adventure. The test to be applied to each 
case to find out whether the transaction is or 
is not a partnership transaction, is laid down 

in (1810) 12 East 42*; 39 
48 = 28 M.L.J. 515 = 26 I.C. 915 (P C.). 
some of the partners signed an agreement without 
anv words following their signatures to show 
in what capacity they signed, but the instru- 


Cotton 

alone. 

alleging 

liable. 

showed 


ment sufficiently disclosed that the agreemerrt 
was made on behalf of the firm, it was held 
that the other partners also were bound by the 
agreement. 113 I.C. 380=1928 M. 1196=^ 
M.L.J 574. Words which may be construed 
as merely a description or as showing the de- 
signation of the person signing the instrument 
will not be sufficient to make a firm liable. 

1930 S. 4. e 

Sec. 23 . — “S. 23 is based on S. 15 of the 
English Act.” {Report of the Select Committee.) 

“If it is made in the ordinary course of 
Business”. — If the transaction in connection 
with which a representation or an admission 
is made is within the scope of the partner s 
authority as agent of the firm, such representa- 
tion or admission will bind all of the partner^ 
otherwise it will not, unless actually authonzed 
or ratified by them. See 84 I.C. * 99 / 
receivable against the partner making 1 » 
although not ordinarily conclusive against him 
Sec. 24 . — Cf S. 16 of the English Partner- 

''^Wec ^^25 Cf. English Partnership Act, Ss. 9 

and ?2 and Indian Contract Act, Ss. 249 and 
250. Partners are jointly and severally bable 
for the acts or omissions of any of them which 
cause loss or damage to third persons, if such 
acts are cither done by a partner in the ordi- 
nary course of the firm’s business or with the 
authority of his partners (S. 26). They are 
also jointly and severally liable where a partner 
receives and misapplies the money or property 
of a third person while acting within the scope 
of his apparent authority, and where the firm 
receives, in the ordinary course of its business, 
money or property which is misapplied by one 
or more of the partners while in the firm s 
custody (S. 27). See 48 B. 176=1924 260. 

Surety letter of managing partner given on 
behalf of the firm binds all the partners. 1939 
N L J. 80=1939 Nag. 31. When a firm ceases 
to exist, but some of the partners carry on 
the business under the same name, the retiring 
partners cannot be made liable for any 
tion entered into after the dissolution. 00 
032=1922 L. 466. The estate of the 
pirtner is not liable for the debt contracted by 
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26. Where, by the wrongful act or omission of a partner acting in the 

T ■ w i i- £ jr ordinary course of the business of a firm, or with the 
Liability of the firm for xi_ r »_• .. i ... , . 

wrongful acts of a partner. authority of his partners, loss or injury is caused to 

any third party, or any penalty is incurred, the firm 

is liable therefor to the same extent as the partner. 

27. Where — 

. . .... . £ . (a) a partner acting within his apparent 

application by partners. authority receives money or property from a third 

party and misapplies it, or 

(5) a firm in the course of its business receives money or property 
from a third party, and the money or property is misapplied by any of the part- 
ners while it is in the custody of the firm, 

the firm is liable to make good the loss. 

28. (1) Any one who by words spoken or written or by conduct repre- 

Holding out sents himself, or knowingly permits himself to be 

represented, to be a partner in a firm, is liable as a 
partner in that firm to any one who has on the faith of any such representation 
given credit to the firm, whether the person representing himself or represented 
to be a partner does or does not know that the representation has reached the 
person so giving credit. 

(2) Where after a partner’s death the business is continued in the old 
firm name, the continued use of that name or of the deceased partner’s name as 
a part thereof shall not of itself make his legal representative or his estate lia- 
ble for any act of the firm done after his death . 


. , NOTES. 

the surviviu^ partner to enable him to perform 
a contract entered into during the lifetime of the 
former. The suit debt being binding on the 
partnership assets, the surviving partner has 
power to pledge the partnership assets in dis- 
charge of it. As regards that amount, a personal 
decree against the partnership assets n his 
hands can be passed. 42 M. 15 = 35 M.L.J. 66g 
*■47 I.G. 958. Except on dissolution of the 
partnership, no suit could be maintained by a 
P^**^”®** or his assignee for contribution against 
the other partner in respect of a partnership 
debt. 33 M.L.J. 509 = 43 I.C. 217. A partnci 
** ^^ways liable for the partnership debt, unless 
** a restriction expressed or implied on 
K’n *^^**ky to be incurred by one partner on a 
bill or promissory note which may be executed 
by another partner for partnership purposes. 40 
M. 727 = 31 M.L.J. 138. Where a partnership 
w rescinded on the ground of fraud, the part- 
ners at fault cannot ask the other partners to 
contribute to the loss which may have resulted 
»n the partnership. 60 I.C. 709. 

S. 10, English Partnership Act. 
. *7 describe the tortious acts foi 

ich a firm is liable. They reproduce Ss. 10 
r-K English Act, with very little 

^ange. (Report of the Select Committee.) The 
ere tact that a partner, in instituting a malici- 

against a stranger, described 
agent of the partnership, acting 
,, matter of the complaint against the 

tL rr®y ‘he firm, is not sufficient 

or all the partners liable in 
stranger. There must be 
wav nr *how that the firm was in some 

had in ‘J- 5o»?cerned in the prosecution and 
n«d msugated it. 28 B. 226 (231). As to 


liability of partner for criminal breach of trust, see 
41 P.L.R. 37; 1939 Sind 21. 

Sec. 27 . — -See S. ii, English Partnership Act. 
Any partner in a trading firm has an implied 
authority to borrow money for the purposes of 
the business on the credit of the firm. A firm 
would be a trading firm if its business consists 
in buying and selling. In such a case, there is 
no duty cast on the person who advances the 
money to make any further enquiries and the 
other partners are responsible though the 
borrowing partner may misappropriate the 
money. 48 B. 176 = 77 I.C. 548=1924 B. 260. 

Sec. 28 . — See S. 14, English Partnership Act 
and Ss._245 and 246 of the Indian Contract Act. 
*‘S- 28 introduces the doctrine of ‘holding out.’’* 

Pri.vciples of the Section. — See to C.W.N. 
513; 18 W.R. 384; 78 P.R. 1903. Any conduct 
on the part of a person reasonably calculated 
to Iead_ others to suppose that he is a partner in 
a particular business amounts to a holding out 
on his part ; for by such conduct he lends his 

concern. .A frequent method of 
holding out consists in the use of one’s name as 
a part of the firm style. Such use is a virtual 
representation that the person thus named is a 
member of the firm. See 88 I.C. 584= 1925 O. 
45 * » O7 I.C. 508 = 29 C.W.N. 496=1925 C. 
937 - The addition of “& Co.” to the name 
of an individual does not indicate that any 
P®.^‘*cular person is designated by those words. 
Still a pereon may be held out as a partner, 
without having his name appear in the firm 
being disclosed in any way. 1925 O. 451. 
Under this Act the rule of liability by “holding 
out can be relied on only by the persons to 
whom the representation has been made and 
who have acted on the faith of its being true. 
87 I.C. 905= *925 S. 310. See also lo C.W.N* 
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29. (1) A transfer by a partner of his interest in the firm, either absolute 

^ ^ , or by mortgage, or by the creation by him of a charge 

panner’^s ^ 7 "interest, does not entitle the transferee, 

during the continuance of the firm, to interfere m the 
conduct of the business, or to require accounts, or to inspect the books of the 
firm, but entitles the transferee only to receive the share of profits of the trans- 
ferring partner, and the transferee shall accept the account of profits agreed to 
by the partners. . j 

(2) If the firm is dissolved or if the transferring partner ceases to be a 
partner, the transferee is entitled as against the remaining partners, to receive 
the share of the assets of the firm to which the transferring partner is entitled, 
and, for the purpose of ascertaining that share, to an account as from the. date 
of the dissolution. 


NOTES. 

513; 18 W.R. 384 (387); 78 P.R. 1903. As to 
liability of retiring partner, see 137 P.L.R. 1908 
= 102 P.W.R. 1908, But there may be cases 
in which the holding out has been so public 
and so long continued that the Court may 
infer that one dealing with the parties kne^v it, 
and relied upon it, without direct testimony to 
that effect. 

Sec. 29 . — See S. 31, English Partition Act. 

Chance of Mf.mbership of Firm bv Tran- 
sfer OF A Partner’s Interest in the Firm. — 
It is perfectly competent for a partner to sell 
his interest in the firm and retire therefrom. 
Such transaction does not prevent the continu- 
ance of the partnership by the other partners. 
On the contrary, if the business is thereafter 
carried on by the other partners, it will be pre- 
sumed that their original contract remains in 
force, so far as it is consistent with the change of 
members. Without the retirement of a partner, 
the members of an existing firm may admit a new 
member into the firm. If the incoming partner 
is induced to become a member of the firm by 
false and fraudulent representations, he may 
rescind or maintain an action on the ground 
of fraud. As to the effect of fraud on credi- 
tors, see 18 N.L.R. 186 = 64 I.C. 719=1922 N. 
70. The fundamental principle underlying the 
law of partnership is that a stranger cannot be 
foisted upon the partners against their will ; 
consequently even when a partner transfers his 
interests in a firm the transferor does not cease 
to be a partner nor does the transferee become 
one. 1942 N.L.J. 229. The assignee of a 
partner is not bound by any settlement of 
accounts entered into by tlic remaining partners 
behind his back and after notice of assignment. 
52 M. 509=1929 M. 627 = 56 M.L.J. 776. The 
legal power of a partner to make a transfer 
of his interest to a third person is unquestioned. 
The transferee, however, does not become a 
tenant-in-common with the other partners in 
any specific goods, but acquires only the interest 
his vendor had, which is his share of the 
residue after the affairs of the firm 
are settled and the debts paid, including, debts 
due from the firm to a partner. Such a 
purchase does not make the buyer a partner in 
the firm, without the concurrence of all the 
partners, cither given expressly or implied from 
induct. The assignee or mortgagee of the 
sb^rc of a partner is entitled to receive a share 


of the profits to which the assigning partner 
would be entitled and the assignee must accept 
the accounts of profits agreed to by the partners. 
10 P. 792=12 Pat.L.T. 361 = 1932 P. 15. See 
also 4 L.W. 10 = 34 I.C. 5V3. Where two out 
of a firm of throe partners assigned their shares 
to two others and it was not proved that the 
third partner relinquished liis claim upon the 
assignors as a partner, although he might have 
had knowledge of the assignment, he is entitled 
to sue for the winding up of the partnership* 
and for a decree for account as against the as- 
signor-partners and the assignec.s. 27 G. 93 - 
One partner cannot by his action introduce a 
third party without the consent of the other 
partners, so as to give the third party a right 
to interfere in the management of the business 
or to ask for an account. It is only when dis- 
solution occurs that the right of the assignee 
arises to take action in the same way as his 
assignor could have done, to claim an account 
as from the date of the dissolution. But it is the 


issignor and not the assignee who can sue for 
lissolution. 27 Bom.L.R. 409=1925 B. 347 * 
'ee also 10 P. 792, supra. That is the law as 
aid down in the English Partnership Act {,see 
«ec. 31) and that also represents and always 
epresented the law in India, although there 
^as, before the enactment of this section, no 
tatutory provision to that effect, to P. 79 ®' 
►urchaser of the right of one of the partners of 
mill, pending a suit for dissolution and 
ccounts, is not entitled to maintain a separate 
uit for damages for use and occupation of the 
nill even though the mill solely belonged to 
lis vendor. 19 G.W.N. i i 15 = 31 I.C. 707 ; A. 
eceiver appointed at the instance of an assignee 
.f the share of a partner cannot, any mote 
han the assignee himself, sue the other 
>artners for accounts before dissolution. 10 
*. 792=133 I.C. 40=12 Pat.L.T. 361. ^ 

xccptional circumstances, under which the 
ight to account may be recognised, see 10 P. 
'92=133 1.0.40=12 Pat.L.T. 361. A partner 
las no right to any specific items of partne_«hip 
iroperty, but a partner in a firm, unlike a 
hareholder in a joint stock company, is a 
joint owner’ and holds an interest in t e 
lartnership property, and dissolution of 
>erty, operates as a transfer of that interest. An 
igreement to assign his interests m a 
►wning immoveable property requires to ^ 
•egUteTed. 132 I.C. 305 =i 93 i M. 580=60 M 
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30. (1) A person who is a minor according to the law to which he is 

Minors admitted to the subject may not be a partner in a firm, but. with the 
benefits of partnership. consent of all the partners for the time being, he may 

be admitted to the benefits of partnership. 


NOTES. 

L.J. 527. In a suit by a Jransferee or an 
assignee from an ex-partner in a firm after the 
dissolution of the partnership for accounts of 
the dissolved partnership as a whole and not 
for accounts after the date of the dissolution 
only the assignors are necessary parties. Conse- 
quently, when they arc not joined either as 
plaintiffs or defendants till more than three 
years after the dissolution of the partnership 
the entire suit must stand dismissed. Sec. 130 
(2), T. P. Act, does not obviate the necessity of 
impleading the assignor in such a suit. 194 
I.C. 380=1941 Sind 73. 

Sec. 30 . — Cf. Ss. 247 and 248, Contract Act. 
There is nothing corresponding to this section in 
the English Act. A minor on attaining major- 
ity cannot be adjudicated insolvent for the debts 
of the firm. 36 I.C. 787=1917 M.W.N. 150 ; 
58 I.C. 558. Though a minor partner cannot 
be adjudicated insolvent, the firm can be and 
Its profits can be dealt with for the benefit 
of the creditors. Minor lias a right to share 
m the property still left. 21 S.L.R, 280=1927 
— 97 I-G. 446. See also 42 A. 515=18 A. 
L.J. 611 ; 58 I.C. 557; 42 C. 225=26 I.C. 
03b ; 42 I.C. 98. Sec. 247, Contract Act, in 
stating the position which an infant partner oc- 
cupies, does not seem to accord with the English 
Under Sec. 247, the infant, while en- 
titled to share the profits of the business, i.s 
not liable for the losses except to the extent of 
ms own share in the partnership property. 
According to the English case.s, a minor is no 
more bound by a contract of partnership than 
by any otlicr contract. Moreover, under 
”^• 247, the minor’s share in the property ol’ 
the is liable for iLs obligations, whether 

he has derived benefit from the business or 
not. 20 B. 767 (777). See 248, Contract Act, 
seems to place the creditors of the firm in a 
favourable position than in England. 25 
,,-N. 847 = 66 I.C. 8t I. '^'Dinefits of partner^ 
include benefits which minor would enjoy 
i^he were major. 86 I.C. 944—18 S.L.R. 96 
*925 S. 272. As to the scope of tliis section, 
tvf (161). As to what amounts to 

ne admission of a minor to the benefits of a 
partnership, 1917 M.W.N. 150 = 361.0.787. 
nis section is subject to the provisions of 
cc. II, Contract Act, and a minor cannot 
tmultancously create a partnership and admit 
I its benefits. There must be a partner- 
jP.^^^ady in existence before a minor can be 
= to the benefits thereof. 1922 L. 441 

L 7 95 - The question whether a minor 

t . b'len admitted to the benefit of a partner- 
.. P ts one of fact to be pleaded and proved at 
and cannot be allowed to be raised for 
on appeal. 49 C. 560 = 49 I./\. 
43 41 (P.C.). Where one of two 

L died leaving a minor son, but the 

on under the old name 
na style with the partnership funds, held^ that 


the minor could not enter into a contract with 
the surviving partner and was consequently not 
a partner. 53 A. 479=130 I.C. 704=1931 A. 
327. In a such case the partnership having 
come to an end on the death of one of the 
partners, there was no question of the minor 
being admitted to the benefit of the partnership. 
53 A. 479. Although a minor cannot be a 
member of partnership by his own contract, 
yet, if he is admitted to the benefits of the 
partnership by the other members, he can bind 
the others by his dealings in respect of 
the partnership business, 42 I.C. 98. The 
Secs. 247 and 48, Contract Act, are indepen- 
dent of Hindu law and apply to all persons, 36 
I.C. 787. See, however, 41 M. 824, infra. 
Secs. 247 and 248, Contract Act, do not apply 
to minor members in a joint family trade whe- 
ther started by manager or inherited. The 
minor’s interest depends on his belonging to 
the family, not on his agreement or admission. 
Minor is not liable for debts contracted during 
his minority. 41 M, 824 = 35 M.L.J. 473=49 
I.C. 220. See also 23 C.W.N. 500 = 29 C.L.J. 
280 = 51 UC. 597. A Hindu infant, who, by 
birth or inheritance, becomes entitled to an 
interest in a joint family business, does not 
necessarily become a member of the trad- 
ing partnership, which carries on the busi- 
ness. He can only become a member of the 
partnership by a consentient act on the part 
of himself and his partners. 26 C. 349 (354). 
Members of the family, who are minors and arc 
not shown to have been admitted into a trading 
firm and to liave taken part in its business, need 
not be made parlies as plaintiff to a suit to reco- 
ver arrears due to a family trading firm. 25 A. 
378 (384). The guardian of a Hindu minor is 
competent to carry on an ancestral trade on be- 
half of the minor ; but the minor is not personal- 
ly liable for the debts of the business, and, on 
the analogy of the rule in S. 247 with regard to 
his liability on being admitted to partnership 
coniracts, the share of the minor in the property 
is alone liable. 3 C. 738. S. 247 is not strictly 
applicable, however, wiiere the minor is the sole 
owner of the firm, as there is no case of partner- 
ship there. But, in such a case, where the ances- 
tral trade is carried on under the superintendence 
of the natural guardian of the minor for the 
benefit of herself (she having a claim to main- 
tenance) and the said minor, the latter will be 
bound by all the acts of the natural guardian 
which arc necessarily incidental to or flowing out 
of the carrying on of that trade. 20 li 767 i-jm 

779). V///, 

Position 01^ minor Partner.— .Minor, though 
I>arncipating in profits of a firm, is not a partner. 
Ae.’r 23 B. 146 (t6i). A person who is under the 
age ol majority cannot be a member of the“firm*’ 
as defined, in S. .j.. He may be admitted to the 
bcncfiLs of a firm but cannot be made personally 
liable for any obligations of the firm. His share 
in the property of the firm is liable for the obli- 
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(2) Such minor has a right to such share of the property and of the 
profits of the firm as may be agreed upon, and he may have access to and in- 
spect and copy any of the accounts of the firm. 

(3) Such minor’s share is liable for the acts of the firm, but the minor 
is not personally liable for any such act. 


(4) Such minor may not sue the partners for an account or payment of 

his share of the property or profits of the firm, save when severing his connec- 
tion with the firm, and in such case the amount of his share shall be deter- 
mined by a valuation made as far as possible in accordance with the rules con- 
tained in section 48 : _ 

Provided that all the partners acting together or any partner entitled 
to dissolve the firm upon notice to other partners may elect in such suit to 
dissolve the firm, and thereupon the Court shall proceed with the suit as one for 
dissolution and for settling accounts between the partners and the amount of 
the share of the minor shall be determined along with the shares of the 
partners . 

(5) At any time within six months of his attaining majority, or of his 
obtaining knowledge that he had been admitted to the benefits of the pamer- 
ship, whichever date is later, such person may give public notice that he has 
elected to become or that he has elected not to become a partner in the firm, 
and such notice shall determine his position as regards the firm : 


Provided that, if he fails to give such notice, he shall become a partner 
in the firm on the expiry of the said six months . 

(6) Where any person has been admitted as a minor to the benefits of 
partnership in a firm, the burden of proving the fact that such person had no 
knowledge of such admission until a particular date after the expiry of six 
months of his attaining majority shall lie on the persons asserting that fact. 


NOTES. 

gallons of the firm and that share is no more 
than his right to participate in the property of 
the firm, after its obligations have been satisfied. 

21 S.L.R. 280 = 97 I.C. 446; 30 C. 539 (P-C ) 

and 1922 P.C. 237; 49 G. 560 = 43 M.L.J. 41 = 
4.Q I.A. 108 (P.C.). See also C.W.N. 847 = 66 

l!c. 81 1; and 43 I C. 76 = 7 L.W. 218. By 

merely being admitted to the benefits of a part- 
nership a minor does not become a partner. It 
is only by his acquiescence after he attains majo- 
ritv that he can be said to have accepted the 
position of a partner, with all the liabilities of a 

partner. 62 I.C. 802 = 40 M.L.J. 153- 

Sec 30 ( 2 ). — A minor admitted to the benefits 
of partnership is entitled to participate in the pro- 
perty of the firm after its obligations are dis- 
charged. 49 C- 560 = 43 M.L.J. 41—6^ I-C. 
124. a/jo 86 I.C. 944— 18 S.L.R. 96 1925 

S 272; 21 S.L.R. 280=1927 S. 18 = 97 I.C. 446, 
a2 A 515; 42 C. 225; 58 I G. 557 - Minors 

Jdmitl2d to partnership are liable to the extent 
of their shares for partnership debts but they 
are not personally liable. 20 Bom.L.R. 762 = 
P G 135 (P.C.). also 51 I C. 597 = 22 

CWN50o; 2i S.L.R. 280 = 97 I.C. 446; 7 * M 
L T '373? 66 I.C. 811=25 C.W.N. 847; 43 I C. 
76=7 L W. 218; 3 C. 738; 4 * M. 824=35 M 
/ T = I.C. 220. Minor member of joint 

Mindh family not liable for debts, contracted 

?uHng hT.^lnority oto . . C.W.N. ,35. 

Rights of minor sons of deceasep partner. — 
Where, on the death of one of two partners. 


widow and her minor sons agreed to ^ continue 
the partnership, but later sued for dissolution, 
held, the minors were like partners but not liable 
for losses, and the surviving partner was liable 
to account to deceased partner’s representatives 
for his share of the profits and assetsat his death, 
deducting a reasonable amount as remuneration 
for his services since then. 6 R. 198=1928 R. 
160. BxxXseealso 53 A. 497 =* 93 * A.327, 
supra. In a suit against a partnership firm, there 
cannot be a personal decree against the minor 
partners. They would be liable only to the ex- 
tent of their interest in the assets of the firm. 35 

P.L.R. 539 - ^ 

Minor Rxpresentative of Deceased Part- 
ner, Liability of. — A minor representative of 
deceased partner managing the firm is liable to 
account to the survivor for partnership business 
carried on during the deceased’s lifetime. The 
liability of the minor is not taken away by 
minor’s want of personal knowledge. This lia- 
bility is however confined to the extent of asscM 
received by the minor representative. 40 A. 446 
= 16 A.L.J. 305 = 45 I.C. 31. See also 71 M.LJ. 

373 * 

Fraud by Minor. — The exception of an infant 
is not made in S. 115, Evidence Act, and there 
fore, a minor, who executed a registered sale- 
deed representing himself to be of full age, is 
estopped from subsequently seeking to set aside 
the sale, on the ground of his minority. 21 d. 
*98 (20x); 23 B. 146 (155)* 
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(7) Where such person becomes a partner, — 

(a) his rights and liabilities as a minor continue up to the date on 
which he becomes a partner, but he also becomes personally liable to third 
parties for all acts of the firm done since he was admitted to the benefits of 
partnership, and 

(&) his share in the property and profits of the firm shall be the share 
to which he was entitled as a minor. 

(8) W’here such person elects not to become a partner, — 

(fl) his rights and liabilities shall continue to be those of a minor under 
this section up to the date on which he gives public notice, 

(&) his share shall not be liable for any acts of the firm done after the 
date of the notice, and 

(c) he shall be entitled to sue the partners for his share of the property 
and profits in accordance with sub-section (4) . 

^9) Nothing in sub-sections (7) and (8) shall affect the provisions of 
section 28. 


CHAPTER V. 

Incoming and Outgoing Partners. 

31. (1) Subject to contract between the partners and to the provisions of 

section 30, no person shall be introduced as a partner 
Introduction of a partner. into a firm without the consent of all the existing 

partners . 

(2) Subject to the provisions of sectoin 30, a person who is introduced 
as a partner into a firm does not thereby become liable for any act of the firm 
done before he became a partner. 


NOTES. 

Chap. V. — “Though Chapter VII on the 
Registration of Firms is the most important 
departure in the Act as regards substance, this 
Chapter is the most important departure as re- 
gards form. As mentioned in the Select Com- 
naittcc’s Report, it contains no material change 
in the law of partnership, but it collects together 
and sets out in a convenient form all rules re- 
lating to the coming in of a partner, and all 
^les relating to the going out of a partner in so 
Jar as these rules do not relate to the dissolution oj 
the firm or to the consequences of dissolution. As a 

limitation on the selection of these 
provisions, they relate chiefly to what is referred 
to in various places in the Act as a ‘change in 
the firm*, that is, a change in the constitution of 
the firm which has not resulted in the dissolu- 
firm. Howev'er, a few provisions, such 
^ S. 34 (i) and S. 37 arc of general appHca- 
that is, they apply where the firm continue.s 
Without dissolution, and also where a dissolved 
** reconstituted and carries on the business 
^th the property and assets of the dissolved fiim. 
ror this reason, the Chapter is given the non- 
committal title of ‘Incoming and Outgoing 

rather than the restricted title ol 

Change in a Firm,’ which would otherwise have 
Deen more suitable”. Report of Select Committee.) 
. Ss. 249 and 253 (6) of the Con- 

tact Act and Ss. 17 and 24 of the English Act. 

■ * 49 - Contract Act, had no application to 
cases where, by arrangement between the parties, 
a person becomes entitled to the profits and 


liable for the debts accruing to and incurred by 
the firm, before his admission as a partner. 9 
C.E.R. 2 1 . 

Sec. 3 1 (2) : Eiability or Incoming Part- 
NER — Commencement. — If a newly constituted 
parttici ship agrees among its members that the 
members of the new partnership shall have the 
power to bind it for the taking on of the debts 
of the previous firm which the new partnership 
had taken over, that would be binding on the 
new partnership, provided, however, there is 
anything in the transaction to show that the per- 
sons who executed the bills or notes or whatever 
are relied upon, were purporting to act on be- 
half of the new partnership. 1927 M. 889 = 53 
M.L.J. 303. Even if the incoming partner has 
agreed with his co-partners that as benveen 
themselves, the partnership shall be deemed to 
have commenced at an earlier date, or that the 
debts of the old firm shall be taken over by the 
n<^v, this IS not of itself sufficient to give creditors 
who are no parties to the agreement, any right to 
sue the new partner for anything done before he 
in fact become a partner. 51 M.L.J. 506=49 

‘ *38. To give the creditors 
there must be some agreement to that 
cfTect between the new partners and the creditors. 
31 M.L.J. 506—49 M. 930. Apart from privity of 
contract, a creditor cannot rely on agreement bet- 
ween partners inter se such as that the new partner 
would br liable for antecedent debts. (/hid.) To 
determine whether a new partner becomes liable 
to an existing creditor of the firm, two questions 
have to be considered (i) whether the new 
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^ ^ 32 . ( 1 ) A partner may retir* 

Retirement of a partner. Consent of all the other partners, 

{b) in accordance with an express agreement by the partners, or 

(c) where the partnership is at will^ by giving notice in writing to all 
the other partners of his intention to retire. 

(2) A retiring partner may be discharged from any liability to any third 
paty for acts of the firm done before his retirement by an agreement made by 
him with such third party and the partners of the reconstituted firm, and such 
agreement may be implied by a course of dealing between such third party and 
the reconstituted firm after he had knowledge of the retirement. 

(3) Notwithstanding the retirement of a partner from a firm^ he and 


NOTES. 

firm has assumed the liability to pay the debt, 
and (2) whether the creditor has agreed to 
accept the new firm, as his debtors and to dis» 
charge the old partnership from its liability. 
35 C.W.N. 593. If a partner of a firm retires 
after he has entered into a contract and a new 
partner joins the firm, the newly constituted 
firm is different from the old firm and cannot 
institute a suit on the contract entered into by 
the latter, except when the new took over all 
the liabilities and outstandings of the old firm. 
65 I. C. 26=1922 S. 13. 

Purchaser of Stock of old Firm — No lia- 
bility FOR THE Debts of old Firm. — S. 262, 
Contract Act, docs not provide for a statutory 
charge on the property. Hence where a 
person purchases the stock of an old firm, he 
is not liable for the debts of the firm, unless 
such debts arc made a charge on the property 
purchased. t 933 A.L.J. 170=1933 A. I 75 * 

Sec. 32 ( 2 ): Principle of sub-s. (2). — The 
law that the creditor is not bound by the 
arrangements between the partners new and 
old is more for the benefit of the creditor than 
to his detriment. If a partner retires after the 
debt was contracted with an arrangement with 
his co-partners for extinction of his personal 
liability, such an arrangement does not affect 
the right of the creditor who can hold all the 
partners who dealt with him liable. 35 C.W.N. 
593. As a general rule, however, a partner 
who retires from a firm often takes frorn the 
continuing partners a contract indemnifying 
him against firm debts. Such contracts of in- 
demnity do not, however, relieve the retiring 
partner from liability to firm creditors. It a 
person has retired from a firm, he is quite en- 
titled to show that immediately after the date 
of retirement, he wrote to the Bank and 
ed them that he had severed his 
with the firm and could continue to g^ar 

antce its account. If he does 
mentby him made at the 
for his refusing to continue to 

admissible to explain his firm o^ 

705. A co/itmmng guarantee S* firm is in 

/ ^ transactions oi a linn, is, xii 

in respect of to the contrary, re- 

the absence a change in the firm, 

voked as to a change destroys Us 

The reason 1 in/ra.) Acknowledgment by 

identity. {See S. V absence of notice 

^ ^ resigning partner is binding 
of dissolution by resigni^ h G W N. 

on resigning partner. 56 C. 55 h -33 


412=1929 G. 714. See also 1926 M. 114=50 
M.L.J. 867; 26 B. 42. Where notice of dissolu~ 
lion was sent to the branches and the arthias of the 
firm, and there was no attempt at concealment 
of the change in its constitution, the mere fact 
that the continuing partner retained the^ old 
firm’s name, which does not disclose the iden- 
tity of the retired partners, cannot render them 
liable for debts contracted by the continuing 
partner, after their retirement. 78 P.R. I 9 ® 3 * 
But where the persons who intended to retire 
from business did in fact continue to associate 
with its work, a presumption may Icgitimatidy 
be drawn in favour of the continuance of the 
partnership. 67 IC. 10=34 C.L.J. 4 <^ 5 * ^ 

partner who has retired before a certain tran- 
saction with the firm to which he had be- 
longed takes place, cannot be held responsible, 
unless it can be shown that the transaction 
was with either a previous customer or one 
who was aware that the retired partner had 
been a partner. 137 P.L.R. P.W.R. 

1908; 68 I. C. 932 = 1922 L. 466; see also 14 
L. 188=1933 L- 4*7; or that he has actueilly 

held himself out to he a partner^ a position wluch 
gives rise to a different class of consideration. 
127P.L.R. 1908= 102 P.W.R. 1908. If a person 
is a mer^ibcr of a firm, and known to be such, 
persons dealing with the firm may be influenced 
by his credit, and unless he takes Pfoper stejw 
J make hi. retirement clear, he w. be held 


fact. But It IS acriiwtc 

which is required. It cannot be held as a prin- 
ciple that when a person dealings wth a 

man who was once a member of a joint Hindu 
family and competent to pledge the resource 
of that family such pereon can hold ^1 the 
members, who once constituted a joint Hindu 
family responsible, unless they have taken the 
precaution publicly to proclaim their partiUon. 
If it be shown that the father of a minor son, 
had notice of a fact, such minor cannot say that 
he had no notice. 13? P-L.R. 1908—102 F-W. 

R. igo8. The outgoing partner has a right to 

be indemnified against the partnership debts by 
the appropriation thereto of the partnership 
assets unless such right has been taken away 
by any deed or agreement to which he is a 

party. *933 S. 182. 

Sec. 32, sub-sec. (3): Principle of sot- 
CL. (3). — Obligations rcsultmg from conuacu 

entered into before a partner’s 

binding upon him, even though such obliga 
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the partners continue to be liable as partners to third parties for any act done 
by any of them which would have been an act of the firm if done before the 
retirement, until public notice is given of the retirement: 

Provided that a retired partner is not liable to any third party who 
deals with the firm without knowing that he was a partner, 

(4) Notices under sub-section (3) may be given by the retired partner 
or by any partner of the reconstituted firm . 

33. (1) A partner may not be expelled from a firm by any majority of 

Expulsion of a partner. partners save in the exercise in good faith of 

powers conferred by contract between the partners. 

(2) The provisions of sub-sections (2), (3) and (4) of section 32 shall 
apply to an expelled partner as if he were a retired partner. 

34. (1) Where a partner in a firm is adjudicated an insolvent he ceases 
Insolvency of a partner- be a partner on the date on which the order of 

adjudication is made whether or not the firm is there- 
by dissolved . 

K under a contract between the partners the firm is not dissolv- 

"I"! partner as an insolvent, the estate of a partner so 

ani ^ "ot liable for 

fs made ^ insolvent, done after the date on which the order of adjudication 

T -^u- - under a contract between the partners the firm is not dissolv- 

estate of ed by the death of a partner, the estate of a deceased 
d partner. partner is not liable for any act of the firm done 

after his death . 

(1) An outgoing partner may carry on a business competing with that 
NOTES. 

non* arc not consummated until after his retire- 
ment and although as between himself and 
e nev/ firm, the latter lias undertaken to 
•r. "arge them. The same is true of obligations 

his retirement, and before notice 
rcot has been duly given unless he is a 
aonnant partner. See 75 P.R, 1908=122 P.VV. 

irJ^ *908; 28 B. 606 (614). But for liabilities 

hy the new firm after his retirement, 
been duly notified, he is not respon- 
rll *922 L. 466; 9 M. 492. The 

•joiAfni Sharik, by its etymological sense, 
means a partner whose name is not disclosed, 
mat IS, a dormant partner. Therefore, on the 

® ^kikmi Sharik^ no notice of the 
partnership need be given. 

ihir^ ♦Ml** claims on the partner- 

_ P.bn ihe date of his retirement. The onus of 
ving that he has retired from the partnership 
_ • .*P**^*f*c period lies on him, on general 

Pnnciples as well as under S. 105, Ev-idence 
tht *908=122 P.VV.R. 1908. Where 

sent to a firm on inspection 
out '.if continuance of a partnership and 
retum-^ri Ibosc that arc not required are 

•h .k dissolution of the partner- 

tUi th.. cause of action may not arise 

all thn... ^*'*‘C90‘red goods are returned, yet 
firm >t P"?°os who were members of the 

■6*C W N 'lofi liable for the goods taken. 


36. 


When a dormant partner ceases to be a mem- 
ber of the firm, the real authority of his co- 
partners to bind him is thereby withdrawn; 
and as ex hypothesi no one knows of the autho- 
rity, no one is entitled to rely upon its con- 
tinuance. 1930 B. 449 following 1927 B. 5G0 
and 1929 P.C. 132. Seealso 1938 A.L.J. 907 = 
1938 A. 619; 1936 Pat. 539. As to the liability 
ol dormant partners, see 13 VV.R. 20 C3o)=si2 

W.R. 355 C356). Seealso 
8 678. S. 264, Contract Act, is a particular 

form of estoppel by conduct and a person is not 
entitled to take advantage of it unless the facta 
raise a presumption that the absence of public 
notice excited in him a belief which caused 
him to do something that he would not other- 
wise have done. 1933 L. 591. 

Secs. 32 , 33 and 45 .— Though a partner’s 
connection with a firm may have ceased, the 
firm would nevertheless continue to be bound 
t^ the transactions of that partner made with 
third parties, until public notice of the seve- 
rance IS given or it is shown that the third 
party was aware of the severance on the date of 
tramaction. 1938 A.L.J. 907= 1938 A. 6ig. 

ifS' C.W.N. 455; 1938 All. 619. 

/ section IS derived from sub- 

s. (3) of S. 36 of the English Act. Like S. 34, it 
IS confined to the case where the firm continues 
without dissolution. Where dissolution has 
occurred, these matters arc provided for in Ss. as 
^*^0 iJieport of Select Committee.) 

Sec. 36: Continued use of Firm Name. 

ihc right to continue the use of the old firm 
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Rights of outgoing part- q£ firm and he may advertise such business, but, 
business competing subject to contract to the contrary, he may not — 

(a) use the firm name; 

(&) represent himself as carrying on the business of the firm, or 

(c) solicit the custom of persons who were dealing with the firm 
before he ceased to be a partner. 

(2) A partner may make an agreement with his partners that on ceasing 

to be a partner he will not cany on any business simi- 
Agreements in restraint to that of the firm within a specified period or 

of trade within specified local limits; and, notwithstanding 

anything contained in section 27 of the Indian Contract Act, 1872, such agree- 
ment shall be valid if the restrictions imposed are reasonable. 

37. Where any member of a firm has died or otherwise ceased to be a 

partner, and the surviving or continuing partners 
Right of outgoing partner carry on the business of the firm with th property of 
in certain cases to share j-^e firm without any final settlement of accounts as 
subsequent profits. between them and the outgoing partner or his estate, 

then in the absence of a contract to the contrary, the outgoing partner, or his 
estate is entitled at the option of himself or his representatives to su^ 
share of the profits made since he ceased to be a partner as may be 
ble to the use of his share of the property of the firm or to interest ^ the 
rate of six per cent, per annum on the amount of his share in the property oi 


the firm : 

Provided that where by contract between the partners an option is 
to surviving or continuing partners to purchase the interest of ^ decease 
outgoing partner, and that option is duly exercised, the ^^^ate of the 

deceased partner, or the outgoing partner or his 

not entitled to any further or other share of profits;, but if any partner, » » 

to act in exercise of the option does not in all material section, 

terms thereof, he is liable to account under the foregoing provisions of this secU 


NOTES. 

name, after the retirement of a partner, may, be 
acquired by an express agreement such 

oartner IQ22 L. 466. Where, after dissolution 
of a certaia^firm, the assets are divided between 
the oartners, one of the partners, can make use 
of the oW film’s name in suits and execution 
proceedings for the recovery of the 

fell to his share at the division, unless that 
causes any risk of liability to the others, and an 
““unction cannot be granted to 

at' the instance of the g*er. ("g,. ^eri 

■t1siv^;Lcruisc?nce-or Jven_^con^ent ^to the use 

SeSinr-K r r-^^lftc^-r-Tjha^’left 3 I- 

^‘Sec 37 Section corresponds to S. 42 of the 

S;SJ’o'’N^^Vvhere a partner, on Jhe 

IS bouna to . other partner’s son from 

of the death of that partner up to the 

the decree is made. 53 A. 479 

A 327. Where on the dissolution of a 
= 1931 ^ oarmers retains assets of the firm 

fn™ irf^andlwi^^CTany’ .etUemen. of account. 


and applies them in continuing the business for 
his benefit, he may be ordered to account for 
these assets with interest thereon, ®vcn in the 
absence of fraud or misconduct ?o 

fraud 4.^ C. 914 = 42 I. A. 91 — 29 7 

/p C ) ^Thc assets of the deceased partner are 

a loan to the firm if they are retained m the 
business after his death, and the arrangement he 
makes at the time of death binds his estate. 37 
B 158=19 I. C. 406=15 Bom.L.R. 192 - Where 

on an assignment of ^ Partner s share the part- 
nership is dissolved and a new firm is formed^ 
the remaining partners, the assignee is cntitl^ 
at his option either to the profits of ‘be 

firm or interest at 6 per cent. 52 M. 509— 19!*9 

M. 627 = 56 M.L.J. 776. 

Profits attributable to the share op th® 
OUTGOING partner’s CAPITAL, — A minoT who IS 
entitled to claim the assets of his 
father in a partnership cannot claim Hi” “S'*, 
a share in the profits of the concern. There « 
no fiduciary relation between the sur^vmg 
partners and the legal representauves of Ac 
deceased partner. The amount due to 
deceased is a loan and nothmg more. 4 

^""natJre^'f’r^ght— Alternative, 

OR Profits.— The right, under Ais 

it exists is an alternative right to in*«H** ^*51 

capital improperly retained in the business or t 
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38. A continuing guarantee given to a firm, or to a third party in respect 
„ f . . of the transactions of a firm, is, in the absence of agree. 

by Ch^ge”‘'in contrary, revoked as to future transactions 

firm. from the date of any change in the constitution of the 

firm . 


Dissolution of firm. 


CHAPTER VI. 

Dissolution of a Firm. 

39. The dissolution of partnership between all 
the partners of a firm is called the “dissolution of the 
firm**. 


NOT)S. 

an account of the profits made by its use; and 
one or other of these a! ernatives must be distin- 
ctly chosen. A double claim for both profits and 
interest is inadmissible. Vy^e v. Foster, 1074 L.R. 
7 H.L. at p. 336. See also 1929 M. 456 — 56 
M.L.J. 657 = 52 M. 672. He is not bound to 
make his election until the share of the profits 
that would fall to him has been ascertained and 
hence his final election must be postponed until 
the accounts have been taken. And for such 
retiring partner to be able to claim his share of 
the profits, it is not necessary that the whole of 
the partnership assets should be used by the 
remaining partners, and it is enough if any por- 
tion of the assets arc so used. 52 M. 672 =» 1929 
M. 456 = 56 M.L.J. 657. Where a partner 
invests capital of his own in the partnership 
business, he should in equity be allowed to 
charge interest on the capital so employed in 
malung up the profit and loss account of the 
business. 1101.0.639 = 23 S.L.R. 471 = 1929 
S. 85. In an action to dissolve and wind up the 
affairs of a partnership, until the accounts have 
**kcn, it is impossible to say what if any- 
thing is due from any partner or co-partners; 
“Jtcfcst, therefore, should only be allowed to the 
plaintiffs from the date of final decree by which 
amount (if any) is found to be due from the 
defendants to the plaintiffs and not from the 
y**® of plaint. 34 G W.N. 737=1930 P.C. 185 
(P.C.). A partner is not charged with interest 
*** *[®»pect of overdrawings. 1930 P.C. 185. 

Sec. 38 . — 'Cf. S. 18 of the Rnglish Act and 
b. 260 of the Indian Contract Act. (Retort of 
Select Committee.) 

Chapter VI. — This Chapter is derived from 
part of the English Act which is headed 
^•f^olation of Partnership and its consequen- 
but^ it excludes certain matters already 
tacluded in the previous Chapter, and introduces 
*omc new matter, notably S. 55 on goodwill. 
\R^OTt of Select Committee.) 

S*c. 39. — to the position of parties in a 

being in some particulars diffe- 
j. “Om that of the position of parties in an 
^^inacy money suit, see 11 L. 359=i03oL. 725. 


ere 


j * member of a joint Hindu family enters 

partnership, he might be representing the 
y 'vhich he may be a member and may 
accountable to the other members of 

other parties to the 
concerned, they must 
wiwnc themselves to the terms of the deed 


itself and cannot be permitted to travel beyond 
it by arising a piea that his brother, a person not 
party to the said deed should have been im- 
pleaded in a suit for dissolution of partnership. 
.1930 L. 655=11 L. 359. See also Notes under 
S. 42, cl. (c), infra. Tue presumption of agency 
does not exist in the cai.c of a partnership which 
has ceased to be a goijtg concern. 1925 N. 
268=85 I.C 2 . 775. Though it be true that a 
mere suspension of business of partnership docs 
not necessarily lead to the conclusion that there 
has been a dissolution of the partnership, 
still the cessation of business coupled with other 
circumstances may legitimately lead to the 
inference* that the partnership had been dissol- 
ved. 107 I.C. 673 = 26 A.L.J. 240=1928 A. 58; 
1927 P.C. 70 and 1925 A. 7B6, Dist. After a 
partnership has been dissolved and accounts 
settled, any balance struck by a partner is one 
without authority and consideration. It docs 
not create any liability on the firm. 95 I.C. 88 
= 1926 L. 522. 

Surr FOR DISSOLUTION AND ACCOUNT PROCE- 

DURE. — Where a suit is filed for dissolution and 
settlement of accounts of a partnership business, 
ordinarily the liabilities have to be paid and 
assets to be collected and the business has to be 
wound up. Sometimes this is begun by ascer- 
taining the liabilities and assigning them either 
to the parties with the consent of the creditors 
or by discharging them out of the sale proceeds 
of the assets of the business. The amounts due 
to the partnership are valued and assigned to 
the parties, or auctioned between them, or sold 
to third parties. 160 I.C, 642=1936 Lah. 458. 
When a partnership at will is formed, apart 
from the circumstances in which the Court may 
dissolve it, it can come to an end by a notice of 
dissolution or abandonment by one of the part- 
ners of the partnership. The fact that no 
further partnership business is done does not 
result in a dissolution of the partnership. The 
distinction ^tween the closing of a business and 
the dissolution of a partnership must be kept in 
view. I. L.R. (1940) Bom. 505 = 42 Bom. L.R. 
511 = 1940 Bom. 263. See also 1938 Sind 82. 

Decree — Form of. — The proper form of an 
order in dissolution of partnership is given in 
Form 21, Appendix D to the C. P. Code where 
there is a form given for a preliminary decree in 
a suit for dissolution of partnership and the 
taking of partnership accounts. The practice 
which has obtained some recognition of copying 
down the concluding sentences of a judgment 
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40. A firm may be dissolved with the consent of 
Dissolution by agreement, all the partners or in accordance with a contract 

between the partners. 

Compulsory dissolution. 41. A firm is dissolved — 

(o) by the adjudication of all the partners or of all the partners but one 
as insolvent, or 


(Z?) by the happening of any event which makes it unlawful for the 
business of the firm to be carried on or for the partners to carry it on in 
partnership : 


NOTES. 

and incorporating those as an order instead of 
making an order as contemplated by the first 
schedule is bad and ought to be discouraged. 
179 I.G. 64=1938 Rang. 478. A suit for dis- 
solution of a partnership by one partner against 
another, without impleading all the partners 
of the business is not maintainable and must 
fail. 46 Mys.H.C.R. 234=19 Mys.L.J. 351. 
Even an assignee of a partner’s rights cannot 
intervene until after dissolution, still less can a 
person who claims to be a mortgagee of partner- 
ship property from a partner for a non-partner- 
ship purpose. Such a person claiming under a 
title which is a nullity as against the firm and 
the other partners cannot be joined in a suit 

for dissolution. * 94 * N.L.J. 657. 

Sec. 40 covers the case where all the partners 
agree that the firm should then be dissolved; 
and also the case where the dissolution occurs 
in pursuance of a contract previously made, for 
example, in the articles of partnership. {Report 
of SeUct Committee.) It is open to the partners 
of a partnership to come together and agree to 
an account among themselves, even after the 
expiry of three years from date of dissolution; 
and such a settlement is supported by consi- 
deration, as all of them make mutual promises 
to abide by such settlement. 142 I.G. 549=37 
G.W.N. 580=1933 P.G. 120 = 64 M.L.J. 596 
(P.C.). A firm carries on business so long as 
Its* business debts remain undischarged. The 
mere tact that no new business was done after 
a particular date does not amount to a dissolu- 
tion of the firm. 32 S.L.R. 672= 1938 Sind. 82; 
1038 Rang. 478. See also 1937 Mad. 599; 
loio B 63. Where the predominant intention 
of the executants of a deed of partnership is 
that the firm shall continue to carry on busi- 
ness without running the risk of dissolution at 
the instance of one of the partners who did 
not astrec with the rest and wherein machinery 
is provided by which a partner apprehending 
loss can obtain adequate relief and finally there 
is a provision for settlement of disputes by arbi- 
tratib^n, it is clear that it was the intention of 
the executants that the partnership shall not be 
dissolved on the happening of the contingencies 
mentioned in the Partnership Act. In such a 
one of the partners has no right to bring 
a suit for dissolution of the partnership on the 
cround that the managing partner does not 
the business in a manner which may 
be profitable to the partners. I. L.R. (1939) A. 

^ 77=1939 A.L.J. 440=*939 Alh 548. 

relates to events whose occurrence 

unavoidably dissolves a firm. Cl (a) is new, 

but needs no comment. Cl. (6) is S. 34 of the 


English Act and S. 255 of the Indian Contract 
Act. The proviso incorporates a suggestion 
made by Lindley at page 682. (Report of Select 
Committee.) 

Cl* (a). — As to the dissolution of the part- 
ncrsliip by the bankruptcy or insolvency of 
the partners, it may be remarked that Ais 
naturally, and indeed, upon Just reasoning, 
necessarily produces this effect, for the bank- 
rupt partners are thereby disabled to pprform 
their portion of the partnership contract, since 
all their preperty, is by operation of law imme- 
diately upon the declaration of bankruptcy or 
insolvency, divested out of them and it passes 
by assignment to the persons who arc duly 
designated as the assignees thereof, to dispose 
of the same, and to distribute the proceeds 
among their creditors. The assignees are not, on 
the one hand, compellable to become partners, 
nor, on the other hand, arc the other partners 
compellable to admit them into the partnership. 
But a more important and an absolutely _ con- 
conclusive ground is that the further continua- 
tion of the partnership is utterly incompatible 
with the whole policy and objects of the bank- 
rupt and insolvent systems. These systems 
contemplate an ifp,mediate sale and distribution 
of the assets among the creditors; and the 
assignees have no authority whatever to enter 
into any further engagements in any trade or 
business on account of the creditors, or at 
their risk. (Story, S. 313); 19*8 S. 71 = 106 I. 
G. 54; 1925 S. 410=87 I.G. 905. A fortiort, 
the like doctrine applies where all the partners 
become bankrupt, for then the whole property 
is divested out of all of them. (Story, S. 3 * 3 *) 
But the mere failure of a company does not 
dissolved partnership. 1929 A. 236=1171.0. 
824. On this section, see also 1932 S. 71; 1932 
S. 164; 1932 B. 316. 

Sec. 41 , Cl. (b). — The illegality of the part- 
nership is no answer to a demand against it 
arising out of a transaction to which it is a party 
if the other person was not aware of it. If a 
business is carried on by two partners and is 
legal only so far as one is concerned, the 
sumption is that he has benefited by one half 
of the loan and a decree should be given agaii^ 
that partner only for half the amount borrowed 
by the partnership. 43 M. 141=38 M.L.J. 123 
= 54 I.G. 45. S. 25, Punjab Laws Act, o^y 
applies to a person’s misconduct previous to 
being declared an insolvent, and the bank- 
ruptcy of a firm docs not necessarily involve ^ 
legal prohibition of its business. The partners 
themselves arc thereby prevented from 
on the business, but it does not follow that tnc 
business itself is prohibited by law. 37 • 


S. 42] 


3861 


The Partnership Act (IX of 1932). 


Provided that, where more than one separate adventure or undertaking 
is carried on by the firm, the illegality of one or more shall not of itself cause 
the dissolution of the firm in respect of its lawful adventures and undertakings. 


Dissolution on the hap- 
pening of certain contingen- 
cies. 


42. Subject to contract between the partners 
a firm is dissolved — 


(a) if constituted for a fixed term, by the expiry of that term; 

(b) if constituted to carry out one or more adventures or undertakings. 


NOTES. 

1897. A suit recover even the money 
advanced as capital for the purposes of a part- 
nership, which was partly illegal, is bad. 3 
Bom.L..R. 164. 

Sec. 42 . — It is the duty of the Courts to 
bring about the fulfilment of the expectations 
of the parties, and when a partnership has 
been entered into for a fixed term, the Courts 
should not permit a partner to drive the others 
to a dissolution. 66 I.C. 473 = 2 L. 351 = 1922 
L. 195. Where plaintiff and defendant entered 
into partnership for a fixed term, but plaintiff 
failed to carry out his part of the partnership 
work, it was held that the plaintiff was not en- 
titled to compensation for certain work done 
by him, that the defendant could not be expre- 

to wait indefinitely for plaintiff to do his 
share of work, but that he was entitled to the 
nett share of profits. 6 P.L.R. 1915=271.0. 
650. On this section, see also 86 I.C. 950= *925 
S^. 300. When a partner dies, his representa- 
tive has an interest in and a lien upon the 
partnership assets and can claim a taking of 
accounts as upon dissolution caused by the 
death of the deceased. Where tlie surviving 
paxtners alienate any property, the proper 
remedy of the personal representative of the 
deceased partner is to ask for the taking of a 
general partnership account and not by a suit 
for a half-share in the alienated property. I.L. 

^*939 Nag. 396=1938 Nag. 182. 

Cls. (b) and (c).—See 80 I.C. 378 = 46 M.E 
.T* 503; 46 I.C. 467= I i8 P.W.R. 1918 ; 1939 
A. 217. The principle of this sub-cl. (c) is that 
partners cannot be expected to acquiesce in 
new partners being forced upon them. In the 
event of a partner dying, they may well object 
to the executors or administrators or other heirs 
coming into the business. See 101 P.R. 1914 = 
*7 I.C. 69=218 P.L.R. 1915. Even where 
there is a period fixed, the death of one partner 
dissolves the partnership and the case of a 
partnership for a particular adventure is no 
better than the case where there is an express 
period. 52 M.L..J. 318=* 1927 M. 491. 

ErpECT OF Provisions in the Artici bs of 
Association concernino Dpath. — But although 
a dissolution of the partnership takes place by 
upon the death of anyone of the partners, 
proposition must be understood with the 
Imitation that, by the articles of co-partner- 
ship, or other agreement between the partners, 
« **. otherwise stipulated by the parties. 

For it b entirely competent for the panics to 
vary this general result of law bv an express 
agreement; and if such an agreement exists, it 
^'**_*^*^Pcnd upon the particular terms thereof. 
5 ® I G. 811 =25 C.W.N. 847; 124 I.C. 19; 68 
i.C. 722=1922 L. 349, 16 C.W.N. 299=13 1 - 


C. 23. A contract to the contrary (i.e.) death 
should not necessarily dissolve the partnership, 
need not be always express. It may be inferred 
from certain facts; but the mere existence of an 
adventure is not such a fact as leads to the 
inference of an agreement to the contrary. The 
mere fact that the accounts were intended to 
be taken after all the stock is sold cannot be 
held to mean that there is an agreement that 
if there is a death before all the stock is sold 
there is to be no dissolution. 1927 M. 491 = 
52 M.L.J. 318. See also 8 Bom.L.R. 8; 94 I.C. 
547=1925 S. 103; 25 C.W.N. 847 = 661.6. 81 I. 
it may be inferred aho from the conduct of 
the parlies. 1935 L. 3,50. Where, on the 
death of a partner, the business was carried 
on the assumption that his widow was a 
partner, hetd^ that the conduct of the parties 
showed that there must have been a contract 
between the original parties, that the partner- 
ship would not be dissolved by the death of 
a partner, but should be continued with the 
representative of the deceased as a partner. 
16 C.W.N. 299=15 C.L.J. 204. See aho 25 C. 
W.N. 847=1921 C. 538; 12.4 I.C. 19. Death of 
a partner — Trust deed by deceased partner to 
continue the business, attested by the other part- 
ners — Effect of. 48 C. 906=26 C.W.N. 463. 
The profits of a business continued after the 
death of a partner may as regards the legal re- 
presentatives of the deceased partner, be regard- 
ed as accretions to the property in accordance 
with the maxim ‘accessoriurn sif/uilur sum principale ’ 
— the accessory right follows the principal. 48 C. 
906. W'here a partnership is continued after the 
death of one of the partners it is technically a 
new partnership and not the old partnership. 94 
I.C. 547=1925 S. 103. See aho 68 I.C. 722 = 
1922 L. 349; 23 I.C. 'Jl'i—l S.L.R. 85; 25 W.R. 
118 (119). For the purpose of ascertaining what 
shares the surviving partners brought into the 
new partnership an account may have to be 
taken of the old partnership. 80 I.C. 378 = 46 
M.L.J. 503. See also 1930 M. 393 = 57 M.L.J. 
404. Where partnership is dissolved by the death 
of a partner, and a suit is filed for accounts the 
business is to be regarded as continuing business 
up to the date of the final decree. Bi I.C. 525 = 
192.^ P.C. 93 fP.C.). A partnership dissolves on 
the death of a partner, and unless a new part- 
nership is formed, the representative of the 
deceased partner cannot be made jointly liable 
with the surviving partners. ii I.C. 403 = 60 
P.W.R. igii. See also 40 .A. 446 = 45 I.C. 31 ^ 
16 A.L.J. 335; (1939) 2 M.L.J. 279, The death 
of a partner operates as a dissolution of the part- 
nership, and the fact that the reprcscnlaiivcs of the 
deceased received, some time after his deaili, an 
account and a portion of the amount advanced, 
togetlicr with the money due to him in the way 
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(c) by the death of a partner; and 

(d) by the adjudication of a partner as an insolvent. 

43 . ( 1 ) Where the partnership is at will, the 

Dissolution by notice of dissolved by any partner giving notice in 

partnership at will. Writing to all the other partners of his intention . to 

dissolve the firm. 


NOTES. 

of profits, would not reconstitute the partnership 
but rather indicates a contrary intention. 25 
W-R. 49. Where one of the terms of an agree- 
ment among the partners of a firm was that, in 
case of a vacancy caused by the death or retire- 
ment of any of them, his nominee should be ad- 
mitted into the partnership, the business must, in 
default of such nomination, be intended to be 
carried on by the continuing or svirviving part- 
ners. Where the will of such a partner did not 
refer to the firm or nominate a successor in the 
partnership, the mere fact that he left all his 
properly to his executor cannot be^ construed, 
50 as to make Tl-.c executor a partner in the place 
of the testator, o B. 536 ( 555 )* Such an 

executor is entitled to an account up to the dale 
of the testator’s death, but not to a sliare in the 
“goodwill ’ of the business as an asset of the 
firm, when the goodwill is attached to the name 
of the firm, which, by the partnership agreement 
itself, is to be used by the suiviving partners for 
their own benefit. 9 B. 53 ^ < 555 )* Even if a 
partnership continues after the death of a 
partner, the estate of the deceased is not liable 
in respect of subsequent obligation, in the 
absence of an express agreement. 8 Bom.L.R. 8. 
On this section, see also 114 I.C. 80i«=i929 A. 
148; 31 I.C. 4'i; 38 I C. 278; 74 I-C. 72 i“i 924 
A. 277; 101 P.R. 1914=27 I.C. 69. Ttwas 
decided in some of the older cases that an in- 
junction may be granted in cases in which a 
member of a joint Hindu family was prevented 
from taking part in the business of the firm. See 
23 B. 144. See also 20 B. 467; 19 B. 269. It is 
doubtful if this is still good law. See S. 5, supra^ 
and notes thereunder. A partnership between 
the manager of a Joint Hindu family and a 
stranger docs not make every member of the 
family a partner so as to clothe him with 
the rights and all obligations of a partner. The 
cfTect of a partition in the family is to confer on 
the coparcener a right to call on the manager to 
get in the assets of the firm due to him as part- 

divided members of a Hindu ^ ^ ^ 

business, they are partners and IS ( 8 ) 

her puts an end to such partnership. S. ^53 W 
of th? Contract Act will apply- 63 I-C - 34 9 

525.. llSZT is 

' d on'iSy £y two of the members on the 

on^cside and another member on the otljer. the 

death of the latter dissolves the partnership. 47 
dcatn 01 int ^ power-of-attorney ex- 

by tv^o members of a joint Hindu family 
?s not terminated by the death of one of them 
when the interest of the ^ece-cd member pas^s 
to the surviving member. 35 M.L.J. 294, 23 ivi. 


L.J. 213 = 44 I.C. 849. Where the manager of a 
joint Hindu family enters into a partnership for 
the family benefit with a person, a stranger to 
the family, the partnership is dissolved on the 
death of the manager in the absence of any 
agreement with the survivors, who have no right 
in such a case against the other partners even to 
sue for any assets received by them, subsequ- 
ently to the dissolution of the partnership. ^ I- 
G. 198 = 20 N.L.R. 49. But see also 61 P.Rj 
1915 = 31 I.C. 45. A covenant by a deceased 
partner of a firm binding his heirs and repre- 
sentatives to continue the partnership cannot be 
specifically enforced against the heirs and repre- 
sentatives; the effect of the death of the partner 
coupled with the refusal of the heirs and repr^ 
sentatives to continue the partnership would ^ 
the dissolution of the firm. Where a Hindu 
father enters into a partnership with strangers 
under a deed of partnership which contains a 
covenant to the efiect, that “on the death ^ 
any partner, his heir or representative shall 
after be a partner in his place, being entitled to 
the right and interest of the said Part'ier, and 
shall get the business done subjecting himscil to 
the aforesaid terms and that on that account 

neither the partnership should be 7he 

would it come to an end,” and his sons after the 

death do not become partners or take part in tne 

management of the business, they 

made liable for any loss incurred by 

shio after their father’s death as sons ol toe 

debased father. 50 L.W. i5i=A.I.R- <939 Mad 
8qi = (iQ39) 2 M.L.J. 279. 

Mahomedan Trading Family. 
Mahomedan Law, there is ^ 

family trading partnership 
and any partnership transaction 

Mahomedan brother^^ tJje 


nates on ^ ^ 

there is evidence to the contrary. 104 I.C. 833 

= *;4 C. 687“1927 G. 836. * c 

S-c 42 Cl. (d). — As to the effect of the 
insofvency of a partner. 87 I.C. 905--*9^ 

s. 310; 106 I.C. 54=1928 s. 71; 193* R- * 9 *;;; 

1 31 I C. 62. There is no automatic dissolution 
of pai-tnership upon the insolvency of a partn®*"- 

If two out of four parties arc insolent me 
partnership continues to subsist. 14 P^t.U.i. 
252= 1933 ^ P. 239. Where one of the P^rtnew 

becomes insolvent before the coming 

of the Partnership Act, the provisions ot me 

Partnership Act do not apply 

but the Contract Act applies. 

therefore of one of the partners 

itself operate as a dissolution of P 

ship. I.L.R. ( 1937 ) Nag. 28=A.I.R. i937 B 

^*i’ec 43 —s. 43 relates to the dissolution of 
paftne^shfp at ^H. It is taken from ci. (0 
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(2) The firm is dissolved as from the date mentioned in the notice as 
the date of dissolution or, if no date is so mentioned, as from the date of the 
communication of the notice. 

44. At the suit of a partner, the Court may 
Dissolution of the Court. dissolve a firm on any of the following grounds, 

namely : — 


NOTES. 

and the last paragraph of S. 32 of the English 
Partition Act. {Rfport 0/ Select Committee.) 

Principle of the Section. In respect to 
partnerships where no certain limit of their 
duration is fixed, they are deemed to be mere 
partnerships at will {see S. 7, supra) and there- 
fore are ordinarily at the common law dissolv- 
able at the will of any one or more of the 
partners. 67 I.C. 10=34 C.L.J. 405. The 
intention to dissolve may be inferred in the case 
of partnership at will from circumstances showing 
that a partner has in fact abandoned bis 
interest. 49 P.W.R. 1916 = 321.0.853. See also 
35 P-L.R. 557 = *934 L, 557. A partnership is not 
necessarily dissolved merely because it is closed 
or its business has stopped. It must be dissolved 
in one way or the other known to and recognised 
by the law (89 I.C. 122; 1930 L. 378; 66 I.C. 
81 1; Ref.) 37 L.W. 288=1933 353. Where no 

term is expressly limited for its duration, and 
there is nothing in the contract to fix it, the 
partnership may be terminated at a moment’s 
notice by either party. See 67 I.C. 10=1921 
C. 722 ; 63 I.C. 540= 1921 A. 41 z. In a part- 
nership at will, a pajrtner is entitled to dissolu- 
tion. It is not an ' equitable right but it is a 
legal right under the Code and under the con- 
tract, 79 1.0.944 = 51 I. A. 154 = 46 M.L.J. 158 
(P*C.). The dissolution takes place as from the 
date of the notice (67 I.C. 10=34 C.L.J. 405), 
and without regard to the state of mind of the 
partner to whom the notice is given. Partnership 
at will is dissolved from the date on which one 
partner retires and no notice of the retirement 
IS nccessaiy. 25 I.C. 183. In cases where the 
partnership is not at will, it is the duty of the 
Courts to bring about the fulfilment of the 
**Pcctations of the parties; and when a partner- 
mip has been entered into for a fixed term the 
Courts should not permit a partner to drive the 
others to a dissolution. 66 I.C. 473 = 2 L. 351. 
In the case of a dissolution by notice if the 
assistance of the Court is required by means of 
a decree for dissolution, the suit for dissolution 
must follow the notice. Where the notice is 
more than 4 months after the institution 
of the suit, the relief for dissolution of partner- 
ship cannot be granted in that suit. 1G7 I.C. 
839= 1937 O.yV.N. 344= 1937 O. 438. Filing a 
plaint in a suit for dissolution by one partner is 
enough in itself to put an end to a partnership 

*927 P.C. 70=53 M.L.J. 2 .| 5 (PC.). 

^ partnership at will is presumed to endure only 
so long as the parties arc in life and have a 
^?Pacity to continue it. The dissolution of it, 
death or by a supervenient incapacity. 
Will conae under consideration when wc speak of 
luolution by mere operation of law. See sees. 42 
44 - See also 100 I.C. 616=1927 M. 491. 
^ partnership had come into existence for 
a nxed period with a clause enabling one partner 


to dissolve by giving notice of a specified period 
to the other, then any other method of dissolu- 
tion by agreement between the partners must be 
strictly proved, and where the party on whom 
the onus of proof lies relies on the document to 
prove the dissolution and the document can 
with equal justification be read as having two 
different meanings, then the party fails to satisfy 
the onus which would lie upon him. 28 Bom. 
L.R. 1275 = 50 B. 655= 1926 B. 585. 

Sec. 44 : Lonacv. — The lunacy of a partner 
docs not of itself dissolve the partnership, but 
confirmed lunacy is a ground for dissolution if 
the other partners apply to the Court for a 
decree of dissolution on that ground. 53 C. 214= 

1 928 C. 27 1 . 

Case-law. — The adultery of one partner with 
his co-partner’s wife is a sufficient ground for 
dissolving the partnership. 5 B.L.R. 109. 
Partner aggrieved by gross misconduct of other 
partners towards him which makes it impossible 
for him to continue as partner — Proper remedy 
is to sue for dissolution under this section. 64 
I.C. 204. See also 11 C.W.N. 311. A partner 
guilty of misconduct cannot sue for dissolution 
of the partnership or for any other relief. The 
law is the same on this point as in England. 
Partner who either destroys the old account 
books of the firm, makes such interpolations in 
the account books which make them worthless 
and unreliable, falsely prepares the balance sheet 
or tries to deprive his firm of a valuable asset is 
guilty of misconduct. 1 I.. 6 = 57 I.C. 185. 

Even when a partnership is entered into for a 
fixed term, a decree for dissolution may be 
passed, when the mutu.”!! confidence, which the 
partners reposed in each other at the time when 
the partnership was entered into, has ceased. 89 
LC. 333=1926 L. 145. See also 30 C.W.N. 
44^0=1926 C. 745. But neither stoppage of 
business nor refusal of a partner to make further 
advances on capital account can be treated as 
dissolution of the firm. 66 I.C. 811 = 25 C.W.N. 
847. When a partnership is rescinded on the 
ground of fraud or misconduct, the partner at 
fraud is not entitled to ask the other members 
of the partnership to contribute to the losses 
which may have occurred in the partnership 
business due to his fraud. 60 I.C. 709=1921 
L. 130. One partner is not liable in a suit for 
accounts upon a dissolution of partnership, for 
the probable loss sustained by them owing to hi.s 
neglect or failure to carry out duties imposed 
upon him by the partnership agreement to the 
prejudice of the firm’s business. 87 I.C. 735 = 
27 Bom.I..R. 500=1925 B. 324. Refusal and 
neglect on the part of any one partner to per- 
form the duties undertaken by him would give 
to any other partner the right to apply for dis- 
solution. In such a case the partnership could 
also be dissolved by agreement without legal 
proceedings. But for such an agreement the 
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(o) that a partner has become of unsound mind, in which case the suit 
may be brought as well by the next friend of the partner who has become of 
unsound mind as by any other partner ; 

(b) that a partner, other than the partner suing, has become in any 
way permanently incapable of performing his duties as partner ; 

(c) that a partner, other than the partner suing, is guilty of conduct Which 
is likely to affect prejudicially the carrying on of the business, regard being had 
to the nature of the business; 

(d) that a partner, other than the partner suing, wilfully or persistently 
commits breach of agreements relating to the management of the affairs of the 
firm or the conduct of its business, or otherwise so conducts himself in matters 
relating to the business that it is not reasonably practicable for the other partners 
to carry on the business in parnership with him ; 

(e) that a partner, other than the partner suing, has in any way trans- 
ferred the whole of his interest in the firm to a third party, or has allowed his 
share to be charged under the provisions of Rule 49 of Order XXI of the First 
Schedule to the Code of Civil Procedure, 1908, or has allowed it to be sold in the 
recovery of arrears of land-revenue or of any dues recoverable as arrears of 
land-revenue due by the partner ; 

(/) that the business of the firm cannot be carried on save at a loss; or 

(g) on any other ground which renders it just and equitable that the 
firm should be dissolved. 


NOTES. 

consent of all the partners is necessary; otherwise 
the partnership can come to an end only by 
efflux of time or decree of Court. 57 I.C. 
713 = 39 M.L.J. 257 (P.C.). Mere refusal of a 
partner to supply capital when demanded is not 
conclusive proof of intention to retire. 66 I.C. 
81 1 *=25 C.W.N. 847. If a partner fall into an 
error in the management from want of a larger 
measure of prudence and skill than he is master 
of, he is not liable for the consequences. In the 
absence of any specific agreement to the con- 
trary, the rule of diligence among partners is 
not that they should employ the middle kind of 
diligence which prudent men employ in their 
affairs, but that they arc safe if they show they 
acted in the partnership affairs as they would 
have acted in their own. Good faith is required 
in a partner as well as diligence and if a partner 
is guilty of gross negligence, unskilfulncss, fraud, 
or wanton misconduct in the course of the part- 
nership business, he is ordinarily responsible to 
the other partners, for the losses and damages 
sustained tliereby. 53 I.C. 2 [Law v. Law, 
(1005) I Ch. 140, Foil. 1 . One partner neglect- 
ing partnership (affairs) is not by itself enough 
to dissolve the partnership. A partner can 
retire, but that retirement can 

upon notice to the other side. 89 I.C. 122 — 47 
A. 756. Neither stoppage of business nor refusal 
of a partner to make further advances on capital 
account can be treated a.s dissoluti^ of the firm. 
66 I.C. 811=25 C.W.N. 847. The question 
whether there has been an abandonnaent ol the 
business by a partner depends on the facts of 

each case. 25 C.W.N. 847. o c t d 

Sec. 44, cl. (e ). — See 27 I.C. 344=0 S.L.R. 

60. Although the subject-matter of a partner- 
ship is precarious and speculative, a 

ter of inference to be drawn from the facts of 


each case, whether or not there has been 
abandonment by a partner of his share, or loss 
of interest by laches. The mere fact that a 
partner suing for partnership account and for 
winding up, had previously declined to advance 
more money for the business and Ic” 
management to a co-partner is not sufficient to 
infer that the former abandoned or lost by 
laches, his position as a partner. 28 C. 53 
27 I.A. 139 (P.G.). See also 25 M. 149 (*04); 
12 P.R. 1881. Consent to attachment ol 
deceased co-partner's share of partnership ^ets 
for personal debts of latter amounts ‘o declara- 
tion of cessation of partnership. 51 — 

1924 C. 801. As to effect of attachment of half- 

share of partners, see also 8 S.L.R. 67. 

Sec. 44 , cl. (f).— The expectation of profit 

being implied in every partnership, if a part- 
nership is entered into, and everything has been 
done which was agreed to be done, but certain 
loss is the only result of going on, any partner 
is entitled to have the concern dissolved, although 
he may have agreed that the partnership should 
continue for some definite dme, and that dme 
has not yet expired. i B. 468 (474) = 3 I;A. 
200 (P.G.), on appeal from 8 B.H.G. (O.G.) 
209. Partners have an inherent right of winding 
it up, or to apply to have it wound up, in the 
event of its not being able to be earned on 
with success. This inherent right, however, 
may be shown to have been relinquished by 
any provision in the agreement, from which 
it can be fairly inferred. i B. 468—3 I.A. 
200 (P.C.). Courts can dissolve a partne^ 
ship working at loss even before the 
fixed for its continuance. 42 B. 3^—35 

L.J. 262 = 45 l A. 61 (P. C.) See also * 92 + «* 
57 = 81 I.C. 463- Where there h^ been a 
complete destruction of mutual confidence, 
it is impracticable to continue the partnership 


S. 43] 


The Partnership Act (IX of 1942). 


3865 


45. (1) Notwithstanding the dissolution of a firm, the partners continue 

to be liable as such to third parties for any act done 
Liability for acts of part- by any of them which would have been an act of the 
ners done after dissolution, firm if done before the dissolution, until public notice 

is given of the dissolution : 

Provided that the estate of a partner who dies, or who is adjudicated an 
insolvent, or of a partner who, not having been known to the person dealing 
with the firm to be a partner, retires from the firm, is not liable under this 
section for acts done after the date on which he ceases to be partner. 

(2) Notices under sub-section (1) may be given by any partner. 


NOTES. 

business with advantage to the partners, or 
they can no longer perform their duties pro- 
perly, the partnership should be dissolved. 30 
C.VV.N. 440^=^94 I.C. 381. See also 89 I.C. 333 
= 1926 L. 145- The mere failure of a company 
does not ipso facto dissolve a partner? hip. 117 
I.C. 824=1929 A. 236. 

Practice and Procedure. — Where the part- 
ners composing a firm as one entity ferm a 
partnership with another person, the dissolu- 
tion of the latter partnership does not dissolve 
the partnephip. 90 I.C. 242=1926 S. 75, A 
suit for dissolution and winding up of a firm 
and its branch firm which consist of certain 
additional partners who have no interest in the 
main firm is bad for multifariousness. 90 I.C. 
970“*9 S.L.R. 395=1926 S. 66. Forum for 
dissolution and rendition of accounts is not the 
place where the capital is subscribed. 42 
P.R. 1916 = 33 I.C. 953. In the case of a 
partnership which is wound up, the date on 
which the winding up was completed is the 
proper dale for calculating the conversion of 
foregin currency into British Indian currency. 52 
M. 509=1929 M. 627 = 56 M.L.J. 776. See also 
38 I.C. 873= 19 Bom. L.R. 86 ; 2<i W.R. 51 i ; 
12 P.R. 1881 ; 28 G. 53 (59). Where a part- 
ner withholds the annual profits of a concern 
from a member of the firm, the partner 
excluded from the profits may bring a suit 
for an account and for his share of the profits, 
and such a suit shall not be dismissed for 
the reason that the plaintiff doc.s not claim a 
dissolution. 66 I.C. 478 = 2 L. 351. It is only 
under exceptional circumstances that partners 
can bring actions against their co-partners, 
except when the action is for dissolution of 
partnership, in which case they may claim an 
account and payment over of moneys that may 
be found to be due to them on accounts being 
taken. Actions between partners, which involve 
the taking of partnership accounts prior to 
dissolution, are almost unheard of. 9 A. 120 
(*2i). Where, in a suit for dissolution of 
partnership, a Subordinate Court signally failed 
to do its duty, and there has not been any 
neglect on the part of the plaintiff to 
enforce his rights, the High Court h.is power, 
by Way of superintendence, under S. 15 of the 
Charter Act, to direct the Subordinate C 3 ourt to 
do Its duty and to dispose of the matter ac- 
ceding to law. 18 A. 4 (8). 

H Sec. 45 : Principle ok the Section. — If a 
Brm IS dissolved and no notice is given and 
P^Pk continue to trade with the firm under 
*be firm’s name they arc not to be affected by 

C.C.M.— 484 


a secret dissolution. Their right to sue the 
retiring partner upon post-dissolution transac- 
tions docs not depend on the question whether 
they knew that he was a partner prior to the 
dissolution. 35 C.W.N. 705. See now proviso 
to this section. 1930 B. 4.1.9 ; 104 I.C. 520= 

1927 B. 560. In the absence of notice of 

dissolution all partners are liable to persons 
dealing with the firm, though after dissolution. 
1930 S. 83=121 I.C. 865. On dissolution or 
retirement, the agency as between the partners 
ceases, but as regards third persons agency con- 
tinues until termination is notified. Old 
customers must be giv’en specific notice and for 
others reasonable public notice is sufficient. 
1925 S. go=93 I.C. 448. In the case of old 
customers of a firm publication of notice of 
dissolution in the public press is not sufficient 
to relieve a retiring partner from liability, i 
R. 47=1924 R. 133. [But now under the Act, 
notice under S. 72 is sufficient.] In the 
absence of notice of dissolution, persons dealing 
with a firm are entitled to assume that the 
partnership still continues, though it has actually 
been dissolved. 50 M.L.J. 67=1926 M. 114. 
See also 1936 Pat. 539. In ca-ses of withdrawal 
of a partner from the firm or in cases of dis- 
solution, the constituents who have dealings 
with the firm should have notice of the fact. 
Mere publication in xhc'Calcutta Exchange Gazette 
is not in law sufficient notice. 1927 M. 661 = 
104 I.C. 120. See also 56 I. A. 174 = 53 B. 414 
= 1929 P.C. 132 = 56 M.L. J. 739 (P.C.) ; 115 

I.C. 707 ; 104 I.C. 520=1927 B. 560. Custo- 
mers old or new dealing with partnership with 
knowledge of partnership are not affected by 
dissolution in the absence of notice. 1928 M. 
125 ^106 I.C. 904, See also 1927 S. 155=100 
I.C. 389. An acknowledgment of partnership 
debt by a salaried partner of a joint family 
firm after its dissolution but before genera! 
notice thereof is binding on all partners. 1930 
B. 236=125 I. C. 442. See also 1 10 I.C. 484 = 

1928 M. 588. ^ ^ 

Prov'iso. — This section does not apply to 
cases of dormant partners nor to cases of death 

f^vv Tv‘ ’ *^30 B- 447 i 35 

V.. VV .IN. 705. The section cannot be held to 

cover the case of a person dealing with the 

firm, for the first time, after a change from its 

original constitution, so as to make the partner, 

who had already retired liable. Such a person 

has had no dealings with the “firm” originally 

constituted at all, and cannot be said to be a 

person having dealings with a firm, who will 

u any subsequent dissolution, of 

which no public notice ha.s been given, unless 
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46. On the dissolution of a firm every partner or his representative is 

entitled, as against all the other partners or their 
representatives, to have the property of the firm 
applied in payment of the debts and liabilities of the 
firm, and to have the surplus distributed among the 
partners or their representatives according to their rights. 


Right of partners to have 
business wound up after 
dissolution. 


47. After the dissolution of a firm the authority of each partner to bind 

the firm, and the other mutual rights and obligations 
Continuing authority of Qf partners, continue notwithstanding the dissolu- 

w^indiniy up°*^ purposes of 5 q may be necessary to wind up the affairs 

® of the firm and to complete transactions begun but 

unfirdshed at the time of the dissolution, but not otherwise : 

Provided that the firm is in no case bound by the acts of a partner who 
has been adjudicated insolvent ; but this proviso does not affect the liability of 
any person who has after the adjudication represented himself or knowingly 
permitted himself to be represented as a partner of the insolvent. 


Sec. 46.' 
ship Act. 


LEG. REF. 

Cf. S. 39 of the English Partner 


NOTES. 

he himself had notice of such dissolution. 78 
P.R. 1903. (Case under S. 264, Contract Act.) 
But rrtf 1927 M.W.N. 770. The section has no 
application to the case of a dormant partner. 

1927 S. i55=’ioo I.C. 3 ®^- also 192® M. 

125=106 I.C. 904 ; 1929 P* C. 132 = 53 B. 414 
(P.C.) ; 1927 B. 560=104 I. C. 520 ; 1930 B. 

I. c. 588. Section illustrative of 
particular form of estoppel and to be taken 
with Sec. 1 1 5, Evidence Act. 1922 L. 466=68 
I.C. 932. This section applies not only to 
persons who dealt with the firm before the dis- 
solution, but also to persons dealing with the 
firm after the dissolution or change of partners. 
53 C. 214=1926 C. 271=91 I.C. 824. See also 

1928 S. 121 = 1 10 I.C. 73 « ; ®7 I-C. 663 ; 109 I. 
C. 50. But see contra 68 I.C. 932= 1932 L. 466. 
Dissolution by death of partner — Continuance 
by surviving partner — Valuation of assets, fixing 

of Procedure in case of difference. 67 M.L.J. 

880. 

Sec. 46 : Principle of the Section. — The 
right is available, and may be enforced not 
only against the partnership assets and the 
other partners, but also against all per^ns 
claiming through them in respect of their 
interests as partners, for example, assignees, 
personal representatives, trustees in bankruptcy, 
or judgment-creditors, except purchasers or 
pledgees of specific assets of the partnership 
who might reasonably suppose that all the 
partnership debts had been paid or barred by 
lapse of time, or who otherwise deal wUh the 
surviving or continuing partner m go^ faith. 

55 M.L.J. 404=1930 M. 393 . 

of the partner is subject to valid rights of a 
bona Jid^ purcha-ser for value from surviving 
partners of specific property belonging to the 
firm. 57 M.L.J. 404^^93° M. 393 (396). If 
it is necessary to examine the account books ot 
the firm from an earlier date in order to dis- 
cover what credits are still due to the partner- 
ship the examination of these accounts would 


not be barred out by the plaintifif’s acceptance 
of the existing accounts as correct. I.L.R. 
(1939) Lah. 178=1938 Lah. 758. A suit to 
enforce the right provided in Sec. 46 is gener- 
ally called a suit for an account, which meaiu 
an account taken by a Court. The right it 
not affected by the fact that the retiring partner 
may have already inspected the accounts of the 

firm.* I.L.R. (1939) Lah. 178 = 40 P.L.R. 753 “ 

1938 Lah. 758. « j. t. 

Sec. 47 . — This section follows Sec. 38 of the 
English Partnership Act. As to the constn«- 
tton and scope of section, see 38 Bom.L.K. 

Principle of the Section. — If the dissolution 
be caused by death or bankruptcy of a partner, 
this authority to wind up the concern 
devolves on the surviving or solvent part- 
ners alone, to the exclusion of the personal 
representatives, or trustee in bankruptcy, 
of the deceased or bankrupt par^tner. 9 !• 

C. 450=4 Bur.L.T. to. Both Sec. 263 of 

the Contract Act and S. 47 of 

Act refer to the mutual rights and obligations 
of the partners after dissolution <bc only dis- 
tinction between the tivo sections being that 
instead of the words “the righto and obligatiorto 
of the partners” inS. 263, there is. in S. 47 
of the Partnership Act, a fuller cxprcMion, vtZy 
“the authority of each partner to bind the 
firm, and the other mutual rights and obliga- 
tions of the partners.” Though the dissolution 
of a firm causes a dissolution of the parmership 
between the partners, the partnership stUl 
subsist.s, but merely for the purpose of winding 
up its business and adjusting the righto of the 
partners inter se, and for this purpose the 
authority of the partners to bind the firm, and 
all their other mutual righto and obligations, 
continue notwithstanding the dissolution. ine 
power of each partner, however, extends only 
so far as it is necessary to wind up the aHai« 
of the firm and to complete transactions already 
begun. He can recover paymet of a dcDt 
dul to the firm and effectually ^ 

debtor, and also give a valid 

debt, provided it is not done m fraud of bis 
co-partners or in collusion with the debtor. A 
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Mode of settlement of 
accounts between partners. 


48. In settling the accounts of a firm after dis- 
solution, the following rules shall, subject to agree- 
ment by the partners, be observed: — 


NOTES. 

partner can also accept a bill of exchange for 
a debt, but he has no authority to acknowledge 
a debt, or by his act or admission to involve 
his co-partners in any new legal liability. The 
act or dealing in order to be binding on the 
co-partners, must be an act necetfory in the 
winding up of the partnership. Only the 
winding up can be proceeded with after disso- 
lution, and no other business can be carried 
on in the name of the firm. 39 Bom.L.R. 1058 = 
>937 Bom. 81. 

Illustrative Cases. — A partner ran give 
a valid discharge of a debt due to the part- 
nership after its dissolution. 52 I.G. 456. {See 
olso 36 M. 544; 34 M.L.J. 41, Foil.) An 

individual partner of a firm which has been 
dissolved has authority to assign a decree 
obtained by the firm. Realising what is due 
under the decree would come under winding 
up the affairs of the firm. 1936 A. M.L.J. 79. 
The surviving partners can release a debt due 
to the firm, after dissolution by the death of 
one partner. 41 M. 446=34 M.L.J. 41=44 
I.C. ^66. See also *938 A.M.I..J. 79. The 

question whether the legal personal represen- 
tatives of a deceased partner were bound by a 
reference to arbitration by the surviving part- 
ners in relation to a partnership con'ract is net 
^ question of law to be decided without 

reference to the fads of the case. 27 M.L.J. 
• 9 * — 24 I.C. 307 (P.C.). One of two partners 
dying — Surviving partners to wind up business, 
and do acts necessary therefor, such as reali- 
sing assets, paying off debts and fulfilling 
obligations. 57 M. 1 ..J. 404=1930 M. 393=126 
I.G. 97. Surviving partners are entitled to 
dispose of the property of the firm in connection 
with winding up — Sale ofhei-wise than in 
connection with the winding up gives no 
title to the alienee. 57 M.L.J. 404=1930 M. 
393. See also q I.C. 4‘jO. A partner can validly 
sign and verify a plaint on behalf of the firm, 
though dissolved. As to the powers of the 
manager, see 1930 B. 236= 12.5 I.C. 442, cited 
under S. 45, supra. Where there is a receiver 
inexistence winding up the affairs of the firm 
under the Court, and he has been given full 
^wers to collect all outstandings and to pay 
debto and to distribute the surplus, it is not 
possible for the managing partner of the firm 
refer to arbitration a question as to whe- 
ther the firm owes anything to any one. 92 
It is not competent to a partner of 
a dissolved firm to enter into a havala tran- 
in respect of a debt due to the firm, 
^nd thereby transfer the credit of an amount 
to the firm by one person to another 
thereby making the latter the debtor of the 
>UTn instead of the former. 38 Bom. L.R. 1058. 
One of the partners of a firm has no power 
o transfer any asset of the firm after its dis- 
solution. 175 I.C. 567=1937 Lah. 934. 

— ^This is the “accounting” section 
nd IS most important. It is copied with only 
cry slight verbal alterations, from S. 44 of 


the English Partnership Act and requires 
little explanation. That section has stood with 
success the incessant and vigilant scrutiny of 
lawyers, accountants and businessmen in England 
for nearly forty years, and may safely be 
followed. {I\( port of (lie Select Committee.) 

Assets to nr distributed : Sub-cl. (6). — 
On the dissolution of the partnership and in 
the absence of any contract to the contrary, 
every partner has a right to have all the 
partnership property sold and to have the 
proceeds of the sale after discharging all the 
partnership debts and liabilities divided among 
all the partners according to their respective 
shares. 89 I.C. 577=1926 S. 49. Outstandings 
due to the firm may in distributing the 
assets of the firm, be assigned to individual 
partners. Outstandings assigned to partners 
on dissolution — Partner entitled to use of firm 
name in collection thereof, unless risk of causing 
liability to others exists. Injunction against 
such use of name improper. >93i R- 74* 
When partnership is dissolved and accounts 
are settled, a partner must have some remedy 
at law to enforce the manner of settlement 
agreed upon. 113 I. C. 669=1928 M. 733. 
No partner has on dissolution a riglit to insist 
that any particular item of the partnership 
property shall remain unsold and that it should 
be either divided in specie arc allotted to him 
at an arbitrary value. 89 I.C. 577 — 1926 S. 
49. Ordinarily a partner is not entitled to 
partial accounts; before such a suit can be 
instituted a special ground must be made out. 
If he wants an account of partnership dealings 
he must sue for a genera] account. 166 I.C. 
953=1937 Pat. 55. .Although after dissolution, 
the managing partner has, for purposes of win- 
ding up, a right to pul up it<*ms of property to 
.sale, yet the Court can go into propriety of 
alienations if th<*y are suspicious. 52 M. .509 = 
56 M.L..J. 776—1929 M. 627. A firm is not 

cn'itlcd to commission in respect of goods pur- 
chased on its own behalf. 36 I.C. 2 10. Profits 
made by sale of g'>«>ds ordered before dissolution, 
and paid for by firm’s money, are divisible 
among partners. though goods were received and 
sold subsequently. 1923 O. 23=74 I-C. 324. 
If, on a dissolution of partnership, there is an 
amicable settlement of accounts and if items not 
included in the settlement arc received later on, 
they are to be divided betw'ecn all the partners. 
1929 P. G. 184=116 I.C. 727 (P.C.). In all 
cases where, after the dissolution and complete 
winding up of partnership, an asset which had 
not been taken into acco»int fell in, it ought to 
be divided between the expartners or their re- 
presentatives according to their shares in the 
former partnership. 45 M. 378=49 I. A. 181 = 
43 M.L.J. 305 (P.C.). 

Partnrrship Suit — Practice and Proce- 
dure — Frame of Suit — .An action docs not lie, 
by one partner against the other, for an account 
during the pendency of the partnership, without 
asking for its dissolution. 9 A. 120. But a 
departure from this general rule may be made 
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(a) Losses including deficiencies of capital, shall be paid first out of profits, 
next out of capital, and, lastly, if necessary, by the partners individually in the 
proportions in which they were entitled to share profits. 


NOTES. 

in certain special circumstances which will 
depend upon the facts of each case, i A.L.J. 
94. See also 2 M.H.C.R. 28. The rule is that 
as between partners ordinarily, no suit will lie 
except one for general account. loi I.C. 390 
= 1927 M. 650. A particular item or claim 
should not be made the subject of a distinct suit. 
2 N.VV.P. 90. So, a partner cannot sue for 
money lent by him to his firm, as the advance 
is only one item in the partnership accounts. 
25 B. 606 (612). See also 21 W.R. 300 (301). 
A partner cannot sue his co-partner for his share 
of profits, which accrued up to a particular 
time. He must, if he desires relief, sue for an 
account. 16 W.R. 141 (142). Where a partner 
withholds the annual profits of a concern from 
a firm, the partner excluded from the profits 
may bring a suit for an account and for his 
share of the profits without claiming dissolution: 
66 I.C. 478=2 L. 351 = 1922 L. 195. When 
there has been a partnership, there can be no 
suit for the recovery of money due until it is 
known what amount is due. 117 I.C. 824 = 
1929 A. 236. Unless the claim by a partner to 
recover a sum of money from the other partners 
in respect of a transaction of the partnership 
forms part of the inquiry in the action for win- 
ding up the partnership, it is not sustainable, 
no suit will lie therefore after limitation has 
expired for a suit for an account. 85 I.C. 991 — 
43 M. 432 = 47 M.L.J. 829. No suit lies by 
one partner against another for damages for 
breach of certain covenants in the partnership 
deed. In sucli cases the proper course is to 
bring a suit for general accounts and debit the 
defaulting partner with any loss that might have 
been incurred by his action, in the general 
account. loi I.C. 390=1927 M. 650- When 
the suit only seeks to compel the partners to 
discharge the obligation undertaken by them 
under the agreement of partnership, e-g-, to 
render accounts annually, the Courts will not 
be justified in refusing relief for the simple 
reason that no dissolution had been prayed 
for or that their mutual relations should be 
settled without the intervention of Court. _ * 4 * 
I.C. 277 (2)= 1933 N. 127. The plaintiff 

suing only for accounts during the currency of 
the partnership has got to allege special grounds 
for seeking that relief alone and the defendant 
should liave an opportunity of showing 
against it. 54 M. 671 = 193* M. 300 = 60 M.L.. 
]. 315. See also 88 I.C. 153 = *925 737 — 4 » 

M.L.J. 444. A suit will lie between partners, 
without dissolution, for rescission of a contract 
entered into between them and for damages 
on the ground of false representation. 130 
C. 644=1931 L. 390. So also when advances 
are made by one partner to another partner, 
in respect of what he is to contribute to the 
joint capital. 18 M. i 34 * “See also 97 I.C. 757 
= 1927 M. 68; 1925 M- 737 = 48 M.L.J. 444 i 
or when two partners borrow from a bank on 
their joint promissory note and apply the money 
to a partnership concern, and one of the part- 


ners is compelled to pay more than his share 
of the debt. 18 M. 134. The liability in respect 
of advances made by one partner to another, 
though made for the purpose of the acquisition 
of his share in the partnership property, is a 
personal one, and not being a debt of the 
partnership, it could not be recovered from the 
partnership property. The creditor partner is 
in no better position than the other ordinary 
creditors of the debtor partner, and he is not 
entitled to any priority over the other creditors. 
49 L.W. 126=41 Bom. L.R. 663= 1938 P.C. 277 
(P.C.). A suit to recover an amount advanced 
in pursuance of a partnership agreement is not 
maintainable without suing for a general 
account, where the agreement came into force 
on the date on which it was executed. It is 
immaterial tliat the partnership business did not 
actually commence. 39 P.L.R. 896=1938 Lah. 
43. If the amount paid up by one partner was 
a liability of the partnership, then the mere fact 
of his having been compelled to pay the whole 
of the partnership debt would not entitle him 
to sue his co-partners or any of theni for contri- 
bution, in the absence of any special circum- 
stance, though he would be entitled to charge 
the sum paid in the partnership account. 20 
C. 262 (264). See also 5 Bom.L.R. 9*2 ( 9 * 3 ) 
= 28 B. 179; 33 M.L.J. 509 = 43 217 - .**» 

on the other hand, the liability was not a joint 
liability of the whole partnership, but a joint 
liability only of himself and some of the other 
partners, a separate suit would lie in that oasc. 
26 C. 262 (264). See also 12 B.H.G.R. 97 * " 

partner of a firm to whom the other partners 
have executed a promissory note as a result 01 
the adjustment of a part of the partnership 
account can maintain an independent sxut on 
the promissory note without betng obhgea to 
bring a general suit for accounts of the partner- 
ship. 41 Bom.L.R. 1 263 =1940 Bom. 54 - Alter 

dissolution, until the accounts of the Partner- 
ship are completely settled, individual partners 
cannot sue for their share of any separate part 
of the partnership assets. Such suit will he if the 
partnership has been completely wound up and 
the afiset has become available to the partnership 
thereafter. 178 I.C. 53=*938 Lah. 259. 
Where, in an agreement, every partner is at 
liberty to borrow money on his individual credit 
and apply the same for the benefit of the busi- 
ness, the fact that such money is applied to the 
partnership business does not render it an ^em 
in the partnership business, so as to preclu<w a 
partner, who had borrowed money and used it 
in the business, from maintaining a ***** 
contribution against the other partners, ab U. 
254. It will be for the Court to determine 
under what circumstances it will be equitable 
to order a partial account, having regard j^ tne 
rights of the parties under the contract. Xncrc 
is no rule of law now in force that a parti^ 
account can be ordered only under cxceptiona 
circumstances. 66 I.C. 478 = 2 L. 35 ** See a 

20 N.L.J. 196. ^ ^ 

Parties. — In a suit for accounts o 
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partnership on the death of a partner, all the 
representatives of the deceased partner should 
join. S. 7 of the Limitation Act applies to the 
33 I.C. 564. In a suit about the partner- 
ship, the purchaser of the interest of a partner 
is properly joined as a defendant. 4 A. 437. 
Where in a suit for partnership accounts, a 
necessary party defendant has been omitted, 
the suit will be dismissed, if such party is after- 
wards added, at a time when the suit is barred 
as against him. 14 C. 791. In a suit for contri- 
bution after dissolution, all partners are neccs- 
sary parties — Plaintiff liable to account should 
give credit for defendant's share of profits. 42 
P.L.R. 1917 = 35 I.C. 910. Where in a suit for 
dissolution of a partnership and an account, 
the accounting party alleges that certain sums 
of money due to the firm had been set-off 
against cross-claims made against, the firm, he 
must establish the validity of the claims against 
the^ firm so as to show the propriety of his 
^tion in compromising in respect of them. 1937 

O. W.N. 991. See also 1936 Lah. 831. 

Foauu. — A suit for partnership accounts may 

be filed at the place where the contract of 
partnership is entered into (41 A. 513 = 50 I. 
p* *56) ; or where the business of partnership 
»s carried on. 1916 P.R. 42=33 I.C. 953 ; 50 

M.L.J. 298 = 92 I.C. 915; 132 I.C. 218=1931 
h73- 

Limitation. — A suit for an account of 
partnership, dissolved more than three years 
•r suit, is barred by limitation, even 

ii’strumcnt of partition was registered. 22 
*4 > 57 M. 378=1934 M. 162=66 M.L.J. 
153 i-G. 969= 1935 L. 209. See also 25 M. 
^®('^hcrc plaintiff was a minor). 

Considerations in sel-leuent of accounts. 
facts that certain partners deliberately 
Withheld their due scrvice.s under the contract 
should be taken into consideration in a suit for 
ac^unts of the partnership. 57 I.C. 713=1921 

P. C. 91=39 M.L.J. 257 (P.C.). Illegal pay- 
ments made by the partnrr.s by way of bribes 
lor the purpose of securing contracts for the 
P^^^ership cannot be taken into account in 
taking accounts and ascertaining the shares of 
^ofits in the partnership. If any partner has 
wen foolish enough to give a bribe in the 
•mpe that hii partner would bear his share of 
me expenditure, he cannot use the Court to 
^cover that share. Therefore items of expen- 
mture shown to be for an unlawful purpose 
mould be excluded in taking accounts. 49 L. 
W. 705=1939 Mad. 67o=(iy39) i M.L.J. 905. 

* *oit for accounts of a dissolved partnership 
** law that an enquiry to determine in 
possession the account books arc, must 
w held before the passing of a preliminary 
«crcc, though normally that should be the 
The person in whose possession the 
and who has kept the accounts and 
•nows all about them is entitled to file a suit 
or accounts. Normally there is no accoun- 

such a suit, though if a partner 
Uhholds the books the Court may draw an 
nierence against him when finally settling the 

1.0.837=1937 Lah. 31a; See 

1936 Lah. 146=161 I.C. 669. Generally 


one partner cannot charge his co-partners with 
any sums in the shape of salary or commission, 
but where a pardanashin lady is a partner and 
the responsibility is thrown upon other partners, 
allowance should be made in favour of other 
partners. 16 C.W.N. 299=13 I.C. 23. In an 
action to dissolve and wind up the affairs of 
partnership, until the accounts have been taken, 
it is impossible to say what, if anything, is due 
from any partner or partners ; interest, there- 
fore, should only be allowed to the plaintiffs 
from the date of final decree by which amount 
(if any) is found to be due from the defendants 
to the plaintiffs and not from the date of 
plaint : 1930 P.C. 185 = 57 LA. 245 = 58 C. 

208 = 59 M-L.J. 121 (P.C.). See also 39 P.L.R. 
466=1937 Lah. 254. The principle of the 
common law, which is applicable to a partner- 
ship to which neither S. 13 (r) of the Partner- 
ship Act nor the English Law of partnership 
applies, is that any agreed interest on the 
capital brought in by a partner into the busi- 
ness is, unless the contrary is clearly expressed, 
a payment in lieu, or on account, of profits, and 
accordingly chargeable to profits only. 38 Bora. 
L.R. 1058 = 1937 Bom. 81. See also 1941 N.L. 
J. 657. If a partner makes an advance to the 
partnership on a promissory note, he can 
recover it from his partners without general 
accounts of the partnership being taken. It is 
not correct to say that no suit could lie on the 
note if the parties had partnership dealings. 
1938 A. M.L.J. 11. Partners arc not entitled to 
interest on their respective capitals unless there 
is some agreement, express or implied, to that 
effect. Such an agreement may be inferred if 
they have themselves been in the habit of charg- 
ing such interest in their accounts. Where 
interest on capital is payable, the interest stops 
at the date of dissolution unless othcrwi.se 
agreed. An agreement for payment of such 
interest can also be implied from the usage of 
their tra<le or from the practice of their firm. 
31 Bom. L.R. 1058=1937 Bom. 81. See also 
1941 N.L.J. 657; 1937 Sind 103 ; 193O Mad. 
38 ; 15 Mys.L.J. 3. In the case of a partner- 
ship which is wound up, the dale on which the 
winding up was completed is the proper date 
for calculating the conversion of foreign currency 
into British Indian currency. 52 M. 509=1020 
M. 627 = 56 M.L.J. 676. Where, in a suit for 
dissolution of partnership, the plaintiff, who is 
appointed as receiver, appropriated a large 
amount of partnership amount to his own use 
without sanction from the Court, held, the 
proper order to pass is one charging the plaintiff 
with the suras withdrawn by him with interest 
from the dates of withdrawal. 02 I C 27a = 
1925 P.C. 257. ‘ 

Procedure in Suit.— So far as the suit was 
concerned, the partnership account should be 
adjusted between all the parties, irrespective of 
any private arrangements between two or more 
of them mur se 1930 L. C55. Partnership 
accounts should be taken from commencement 
ot partnership, unless later adjustment is proved. 

f*ct that regular stafl kept sucli accounts 
open to partners’ inspection is not 
sutticicnt proof of final settlement. 33 C.W.N. 
1104=1930 C. 154. Where a new partnership 
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(^) The assets of the firm, including any sums contributed by the part- 
ners to make up deficiencies of capital, shall be applied in the following manner 
and order : — 

(i) in paying the debts of the firm to third parties; 

(it) in paying to each partner rateably what is due to him from the firm 
for advances as distinguished from capital ; 

(in') in paying to each partner rateably what is due to him on account 

of capital ; and 

(tV) the residue, if any, shall be divided among the partners in the pro- 
portions in which they were entitled to share profits. 

Where there are joint debts due from the firm, and also separate 


49 . 


NOTES. 

based on the old partnership is revived or recon- 
stituted, by the consent of all the partners and 
their legal represcntati\-es, for the purpose ot 
accounts, it is permissible to go into the accounts 
of the old partnership on the bj^is of which the 
new one is constituted. *02 1*0. 694— ‘ 92 ? L. 

-i49. a/jo 1924 M- 708^46 M.L.J. 503. In 

such cases, the Limitation Act is no bar to 
taking the accounts of the new partnership by 
going into the accounts of the old partnership, 
which have been carried on into the new part- 
nership without interruption or settlement. 25 
M 26 (31, 32). also 1929 S- 930— 11b 1. 

C 74.1 All questions arising between the 
partners out of the partnership business must 
be disposed of in the wmdmg;up suit. 8 B .1. 

C fO Cl) 2og* 12 B.H.C- 105; /O 1. 

C: 833=1923 A. 17.. (Partnership of patent 
right! . In a dissolution of partnership and 
a 5 :ounts, either the partnership accounts should 
be taken as they st«'ind, or if any aic ob- 

iected to by the other side as false, the parties 
should be given an opportunity of proving the 
accounts. It is not equitable to reject certain 
items without giving an opportunity of 

them. 7 N.L.J. 212-1925 N- *83- 

plaintiff alleges certain proportion of shaies, the 
defendant while admitting paitner.ship alleges 
different proportion, it is incumbent on the 

Courts to weigh carefully the ^ 

both sides and to give a decision as far as possi 
ble according to the weight of that 
L. 241 = 1927 L. 485. ^“ivafe 

accounts relating to the ."T ^books 

books of his own, he must ^“‘'^ccoSSs 

for he should have kept his P^vate accounts 

elsewhere, if he did not want 'hem to^ bc^ seem 
After a dissolution, if books ® ^e 

accounts which have to be taken, / 
produced. 25 S.L.R. 3*3= ^928 S. J 33 . 
by a sub-partner for an .^ccou ^j^^r^and he 

ship is maintainable agains , partner- 

must accept the accounts mam^ p ^ 

ship as settled between Mistake has been 

partnership unless .A ^ ^.R. I93- O^di- 

^ % -“iTf''a„fsub!ptrerlip 

dissolved .nd of any 

in which there are relief for 

or senes of the main partnership 

settlement of wWch give rise to 


suit for accounts in the case of continuance of 
partnership business after death of partner, se€ 
57 M. 378=193.4 M. 162=66 M.L.J. 625. 

Costs of Partnership Suit. — The costs of 
partnership suits should generally be paid out 
of the assets of the partnership, or in default of 
assets by the partners in proportion to their 
respective shares. 7 428* also q 8 Botm 

L.R. 386=1926 B. 289. Once the rights and 
liabilities of partners are fixed in the preliminary 
decree for accounts, they cannot be varried by 
a Judge in proceedings taken thereafter. 169 
I.C. 635= 1937 Sind. 103. 

Execution of Decree. — A decree in a suit 
for dissolution of partnership is, for the purposes 
of execution, to be regarded as a money deerw. 
It can be attached, but cannot be sold. 27 B. 
c=6=5 Bom. L.R. 529- 43 C.W.N. 997. 

When once the decree dissolving the partnership 

is passed, ^ 11^1 , • . •. J - T 

the account of the partnership and pay its dcbt<, 
the creditors of the partnership should not 
execute his decree against any of the partners, 
but must go to the Court, which has appointed 
the receiver, and take its directions. 5 
R. Q12 (9 1 4) = 28 Bom. 179. A decree obtained 
against a partnership can be executed against a 
partner nSt only to the extent of the assets of 
{lie partnership in his possession but also against 
the other properties which he may own, unless 
\ht parme? is able to prove that for some reasons 

his Hability is limited S'k 

of the firm m his hand. 43 P-L.K. J. & 

I Where partnership funds are in the hands 

iP.he Court receiver, a Court of cq^u.ty t«II not 
a low ono of the whole body of cr^ttors to 
gain priority over the remainder by tee simple 
expedient of attaching money m Courts hands. 

’^Receiver. — The ordinary rule that no party 
is appointed as receiver except by consent has 
been departed from only in exceptional cases, 
as for instance, in a case of partnership where 
there are no allegations of fraud and where tnc 
carrying on of the business depends on the per- 
sonal credit of one of the members of the firm. 
148 I.C. 459=1934 C- 444. Court does not 
take upon itself the management of a partner- 
ship except as incidental to winding up. 1934 

^^Sec-^ 9 - — ^This section reproduces S. 262 of 

the Indian Contract Act. r th*- 

Property of the Firm.— The property «>f *hc 
firm affected by this section is that pro/feriy which 

betoged to the^firm at the time of lU dmolu- 
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Payment of firm debts any partner, the property of the firm 

and of separate debts. Shall be applied in the first instance in payment of the 

debts of the firm, and, if there is any surplus, then 
the share of each partner shall be applied in payment of his separate debts or 
paid to him. The separate property of any partner shall be applied first in the 
payment of his separate debts, and the surplus (if any) in the payment of the 
debts of the firm. 


50. Subject to contract between the partners, the provisions of clause (a) 
„ , ^ , oi section 16 shall apply to transactions by any survi- 

after'^^dU^Lufion^^^ earned partner or by the representatives of a deceased 

partner, undertaken after the firm is dissolved on 
account of the death of a partner and before its affairs have been completely 
wound up : 


Provided that where any partner or his representative has bought the 
good will of the firm, nothing in this section shall affect his right to use the firm 
name. 


51. Where a partner has paid a premium on entering into partnership for 
_ . a fixed term, and the firm is dissolved before the ex- 

prema“tu"e “dissSfutTon"’ piration of that term otherwise than by the death of 

a partner, he shall be entitled to repayment of the 
premium or of such part thereof as may be reasonable, regard being had to the 


NOTES. 

tion. It includes all that was, at the commence- 
ment of the partnership, thrown into the com- 
mon stock, and whatever has, during its continu- 
ance, by means thereof, been added to it. {See S. 
14, supra.) Separate property is that in which the 
partners are separately interested at the time of 
the dissolution. Property, therefore, which has 
been acquired in the partnership after its 
dissolution, is not to be treated as partnership 
property; and that which, though originally 
partnership property has, by virtue of a bona fide 
•■greement, been converted into separate pro- 
perty before the dissolution, cannot be claimed 
by joint-creditors as partnership properly. 
Separate property may similarly be converted 
into joint property; but the agreement by which 
the conversion is effected must, in any case, be 
^mpletely executed and must be made in good 
faith. (Ex parte Owen^ 4 D. & Sm., 351; Ex 
parte 6 Ves., 119; 5 R.R. 237.) See also 

64 I-G. 719=1922 N. 70. 

Partners’ Lien. — Although partnership pro- 
perty has annexed to it a paramount liability 
^®^.partncrship debts, yet there is nothing in law 
which prevents partners from disposing of it as 
they like or allowing it to be treated as the sole 
property of one partner and obliges them to 
preserve it as partnership property for the benefit 
creditors of the partnership. Any dis- 
position of the property by the agreement of 
P^^’tners is effective unless made with a view 
defraud the creditors; and the creditor is not 
entitled to be consulted in the matter. 64 I.C. 
7 * 9 — 18N.L.R. 186=1922 N. 70. See also 40 
• 44 o =“45 I-G. 31 = 16 A.L.J. 305. Money or 
property given away docs not continue to be the 
a^e^ of the firm when it is given over to a 
j^rd party. 54 C. 687= 1927 C. 836. Debt by 
one partner to another — Money advanced to 


acquire share in partnership property — Lien on 
debtor partner’s share. 15 L. 471 = 1934 L. 336. 

Sec. SO.— This section corresponds to sub-s. 
(2) ofS. 29 of the English Act, with necessary 
verbal changes. {Report of Select Committee.) 
M.B . — In Ss. 50 and 53 the second Select Com- 
mittee have inserted a proviso which will protect 
the right of a partner who has brought the 
goodwill of the firm {Report of Second Select Com- 
mittee.) After dissolution the relationship bet- 
ween surviving and former partner is fiduciary. 
57 M.L.J. 404=1930 M. 393. In the absence 
of any term Agreed upon by the parties, any 
partner may determine the partnership at any 
time on giving notice of intention to do so. The 
dissolution takes places as from the date of the 
communication of the notice. If persons 
intending to retire from the partnership business 
continue to take things from the business and to 
associate otherwise with its works, a presumption 
may be drawn in favour of the continuance of 
the partnership. The accounts on a dissolution 
of partnership have to be taken for the benefit 
of all the partners concerned and there must be 
a full enquiry into them irrespective of the relief 
sought for in the plaint. If a partner without 
the permission of the other partner carries on a 
competing business with the firm, he must 
account for and pay over to the firm all profits 
made by him in such business and also make 
compensation to the firm for any loss occasion- 
ed chcrepy. The rule is not however applicable 
to a different business though the same know- 
ledge and information may be useful in both. 67 
10 — 34 C.Lf.J. 4 ^ 5 * After dissolution no 
ex^partner has power to do any act to bind 
another ex-partner. 50 M.L.J. 67=1926 M 

51 ♦ — Ste S. 40 of the English Partner^ 

ship Act. 
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Rights where partnership 
contract is rescinded for 
fraud or misrepresentation. 


terms upon which he became a partner, and to the length of time during which 
he was a partner, unless — 

(o) the dissolution is mainly due to his own misconduct, or 
(6) the dissolution is in pursuance of an agreement containing no pro- 
vision for the return of the premium or any part of it. 

52. Where a contract creating partnership is 
rescinded on the ground of the fraud or misrepresen- 
tation of any of the parties thereto, the party entitled 
to rescind is, without prejudice to any other right, 

entitled — 

(a) to a lien on, or a right of retention of, the surplus of the assets of 
the firm remaining after the debts of the firm have been paid, for any sum paid 
by him for the purchase of a share in the firm and for any capital contributed 

by him ; 

{b) to rank as a creditor of the firm in respect of any payment made by 
him towards the debts of the firm ; and 

(c) to be indemnified by the partner or partners guilty of the fraud or 
misrepresentation against all the debts of the firm. 

53. After a firm is dissolved, every partner or his representative may, in 

the absence of a contract between the partners to the 
Right to restrain from contrary, restrain any other partner or his represen- 
use of firm name or firm Native from carrying on a similar business in the firm 

property. name or from using any of the property of the firm 

for his own benefit, until the affairs of the firm have been completely wound up: 

Provided that where any partner or his representative has bought the 
goodwill of the firm, nothing in this section shall affect his right to use the 

firm name. ^ . c 

Partners may, upon or in anticipation of the dissolution of the firm, 

54. Partners may, agreement that some or all of them will not 

restraint ^ business similar to that of the firm within 

a specified period or within specified local limits ; and 

notwithstanding anything contained in section 27 of the Indian Contract Act, 
1872, such agriement shill be v alid if the restrictions imposed are reasonable. 

of partnership while taking accounts the good- 
will of the partnership firm should be includ^ 

in ihe assets and should *5? 

common account* X930 868 — 34 o.W* 

N 193^ P.G# 185 

dIfinition.— T he term ‘^goodwill” has t^cn 
defined as “the expectation of continued public 
patronage.’* 

The goodwill of a business means every 
affirmative advantage, as contrasted wtn 
negative advantage that has been acquired m 
carrying on the business, whether connected 
with or carrying with it the benefit of its own 
name or style or everything connected with or 
carrying with it the benefit of the business. 23 

S.L.R. 471 = 1929 S. 85. 

Value of Goodwill. — ^T he value ot tne 
goodwill ofa dissolved partnership is consider- 
ably decreased by the rule down m the 

recent case of v. Hunt, (1896) A-G. 7 . 

namely, that the sale of the good-will do« not 
prevent the partners from carrying on a coin 
peting business with the purchaser. (A« 

S 2.f It is true that the quondam 
may be restrained by injunction from soltctttng 


Agreements 
of trade. 


in 


NOTES. , . . 

S 2 This corresponds with S. 41 of the 

EngUsh partnership Act with a few verbal 

^'^rmNCiPLE OF Section.— A n agreement enter- 
ed into on a dissolution will be set aside if it 
tZn ht shown to have been based upon error 
o? to Lve been tainted with fraud, whether m 

of positive 

concea^ent^o^^ru is required in 

dtaiinS^between wofking and sleeping partners 
fn mauers relating to the partnership accounts. 

fo aLlmilate U .0 S. 36 (a) 

also firm"— The terms “partner- 

GooDWiuL deemed to include the 

shipastets mu the plaintiff 

goodwill of the goodwill as well as 

IS cntUled to actual assets of the business. 

^2-7^29 M. 456 = 50 M L.J 657. 

Jfo 43 I.G. 661. In a suit for dissolutioa 
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55. (1) In settling the accounts of a firm after dissolution, the goodwill 

Sale of goodwill after shall, subject to contract between the partners, be in- 
dissolution. eluded in the assets, and it may be sold either sepa- 

rately or along with other property of the firm 

(2) Where the goodwill of a firm is sold after dissolution, a partner may 
Rights of buyer and seller carry on a business competing with that of the buyer 

of goodwill. and he may advertise such business, but, subject to 

agreement between him and the buyer, he may not 

(a) use the firm name, 

{b) represent himself as carrying on the business of the firm, 

. (c) solicit the custom of persons who were dealing with the firm before 

Its dissolution. 

(3) Any partner may, upon the sale of the goodwill of a firm, make an 

Agreements in restraint ^S:reement with the buyer that such partner will not 

of tfade. estramt cajry on any business similar to that of the firm 

^ , within a specified period or within specified local 

limits, and. notwithstanding anything contained in section 27 of the Indian 

^ascmable agreement shall be valid if the restrictions imposed are 


of 
or to 


CHAPTER VII. 

Registration of Firms. 

56. The ^[Provincial Government of any province] may, by notification in 

Power to exempt from Official Gazette, direct that the provisions 

application of this Chapter. this Chapter shall not apply to [that]® province o 

any part thereof specified in the notification. 

57. (1) The Provincial Government may appoint Registrars of Firms 

Appointment of Regis- puiposes of this Act, and may define the areas 

trars. Within which they shall exercise their powers and 

perform their duties. 

meanino- shall be deemed to be a public servant within the 

meaning of section 21 of the Indian Penal Code. 

58. (1) The registration of a firm may be effected at any time by sending 

by post or delivering to the Registrar of the area in 

which any place of business of the finii is situated or 

f proposed to be situated, a statement in the prescribed 

orm ana accompanied by the prescribed fee, stating — 

(a) the firm name, 

(b) the place or principal place of business of the firm, 

(c) the names of any other places where the firm carries on business, 

(d) the date when each partner joined the firm, 


tion. 


Application for registra- 


t 

» 


„ ^ . LEG. REF. 

substituted by the A.O., 1937. 
substituted by ibid, for *any.* 


NOTES. 

"^bo was a customer of the old firn 
or from representing them 
PI continuing the old business [sub-s. a 

using the firm name [sub-s. a 
com.2» the mere fact that they ma'j 

can^f^r^M ^ a^ous factor in the case, anc 

saleable value of th. 
™«goodwm. See 1101.0.639=19295.85 
effect of possible or probable competitior 
C.C.M.— 485 


should be one of the main determining factors 
in the v'aluation of the goodwill 23 SLR 
471 = 1929 S. 85. 

Sec. 58 , Where a suit is brought by a part- 
nct^hip firm, which has not been registered 
under S. 58, Partnership Act, a plea that the 
suit by It IS not maintainable can be raised 

^ written statement is filed by the 
defendant (52 I.A. 126, Rd. on.) iGi I.G. 
741= *930 C. 133. Registration of a firm which 
nas been dissolved is not contemplated by the 
Partnership Act. 1940 Rang.L.R. 552=1040 
Rang. 294. 
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[S. 59 


(e) the names in full and permanent addresses of the partners, and 
(/) the duration of the firm. 

The statement shall be signed by all the partners, or by their agents 
specially authorized in this behalf. 

(2) Each person signing the statement shall also verify it in the 
manner prescribed. 

(3) A firm name shall not contain any of the following words namely: — 

“Crown,” “Emperor,” “Empress,” “Empire,” “Imperial,” “King,” 
“Queen,” “Royal,” or words expressing or implying the sanction, approval or 
patronage of the Crown or ^[the Central Government or any Provincial Govern- 
ment or the Crown Representative] except when the ^[Provincial Government] 
signifies ^[its] consent to the use of such words as part of the firm name by order 
in writing * *]. 

59. When the Registrar is satisfied that the provisions of section 58 have 

been duly complied with, he shall record an entiy of 
Registration. statement in a register called the Register of 

Firms, and shall file the statement. 

60. ( 1 ) When an alteration is made in the firm name or in the location 

of the principal place of business of a registered firm, 
Recording of alterations a statement may be sent to the Registrar accompanied 
in firm name and principal \^y the prescribed fee specifying the alteration, and 
place of business. signed and verified in the manner required under 

section 58. 

(2) When the Registrar is satisfied that the provisions of sub-section (1) 
have been duly complied with, he shall amend the entry relating to the firm in 
the Register of Firms in accordance with the statement, and shall file it along 
with the statement relating to the firm filed under section 59. 

61. When a registered firm discontinues business at any place or begins to 

carry on business at any place, such place not being 
Noting of closing and principal place of business, any partner or agent 

opening of branches. send intimation thereof to the Regis- 

trar who shall make a note of such intimation in the entry relating to the firm 
in the Register of Firms, and shall file the intimation along with the statement 

relating to the firm filed under section 59. 

62 When any partner in a registered firm alters his name or permanen 
6.J. wnen any p address, an intimation of the alteration be 

Noting of changes in sent by any partner or agent of the firm to the 

names ^nd addresses of trar, who shall deal with it in the manner provid 

partners. in section 61 . 


LEG. REF. 

* Substituted by the A.O., 1^37. 

*^^under the hand of one of the 
Secretaries of the Government of India were 
omitted by ibid. 

NOTES. 

so S so contemplates that when a 

firm has biren ;egistercd. in the case of a dis- 
solution of the firm by death of a partner, not- 
withstanding such death the firm should be 
treated as still registered for the purpose of the 
The surviving partners whose names arc 
« Vhe register can sue in the name and on 
behalf of the firm without fresh registrat.on 
?fier the death of the other partner. I.L.R. 
0940) Bom. 715 = 42 Bom.L.R. 497= -940 


Bom. 257. The mere fact that a joint Hindu 
family trading firm gets itself registered under 
the Partnership Act in the name of some ot 
the members of the family does not, by 
and without more, destroy its character as such. 
42 P.L.R. 418=1940 Lah. 425. 

Secs. 59 and 68— Effect of REOiSTRA-noM 
— Independent proof of membership* 
registration of a firm raises a presumption th^t 
the parties shown as members of the firm ana 
registered as such are actually members ol it, 
but it is no doubt a rebuttable presumpuon. 
In the absence of evidence to the contrary, no 
further proof is necessary as to membership, zior 
is it necessary to prove that the 

registration bore the signati^e of the n^ber 

concerned. 194 I.C. 168 — 16 Luck. 727 94 

Oudh 376* 


S. 68] 
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63. (1) When a change occurs in the constitution of a registered 6rm, any 

Recording of changes in incoming continuing or outgoing partner, and when a 
and dissolution of a firm. registered firm is dissolved, any person who was a 

partner immediately before the dissolution, or the 
agent of any such partner or person specially authorized in this behalf, may 
give notice to the Registrar of such change or dissolution, specifying the date 
thereof , and the Registrar shall make a record of the notice in the entry relating 
to the firm in the Register of Firms, and shall file the notice along with the 
statement relating to the firm filed under section 59. 


(2) When a minor who has been admitted to the benefits of partnership 
n £ ... , , ^ firm attains majority and elects to become or not 

withdrawal become a partner, and the firm is then a registered 

. , ' . firm, he, or his agent specially authorized in this 

behalf, may give notice to the Registrar that he has or has not become a partner, 
and the Registrar shall deal with the notice in the manner provided in sub- 
section (1). 


64. (1) The Registrar shall have power at all times to rectify any mistake 

Rectification of mistakes. ‘"order to bring the entry in the Register of Firms 
, . relating to any firm into conformity with the docu- 

ments relating to that firm filed under this Chapter. 

(2) On application made by all the parties who have signed any docu- 

mpt relating to a firm filed under this Chapter, the Registrar may rectify any 

nusUke in such document or in the record or note thereof made in the Ree^ister 
of Firms. ^ 


65. A Court deciding any matter relating to a registered firm may direct 

Amendment of Register Int^v^in amendment in the 

by order of Court. ^ ^ Register of Firms relating to such firm 

^ ^ ^ which is consequential upon its decision; and the 

Registrar shall amend the entry accordingly. 


Inspection of Register 
and filed documents. 


66. (1) The Register of Firms shall be open to 
inspection by any person on payment of such fee as 
may be prescribed. 

(2) All statements, notices and intimations filed under this Chapter shall 
be open to inspection, subject to such conditions and on payment of such fee 
may be prescribed. 

67. The Registrar shall on application furnish to any person, on i^ayment 

P such fee as may be prescribed, a copy, certified 

urant of copies. under his hand, of any entry or portion thereof in the 

Register of Firms. 

68. (1) Any statement, intimation or notice recorded or noted in the 

Rules of evidence. Register of Pirms shall, as against any person bv 

or notice ^ w i °'^/'^^ose behalf such statement, intimation 

notice was signed, be conclusive proof of any fact therein stated. 

^ certified copy of an entry relating to a firm in the Rep-i<;ter r,f 

of™| Aments oTanv^l't firm, and 

c contents of any statement, intimation or notice recorded or noted therein. 


„ NOTES. 

Of certificate— 
to impossible to permit a litigant 

rcfcJreH ^ document Is is 

duJS because the firm had 

ocen dissolved long before. The Act appears 


to expressly preclude any contention by those 

making statements which find their way on to 

the Registrar of firms that such statements can 
be mistaken. 1940 Rang L.R. 5.5^-1940 Rang. 
294. Entry m register .-is to place of business 
— Evidentiary value. See I. L.R. (1039) 2 Cal. 
* 99 “ 1940 Cal. 134. ' 
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69. (1) No suit to enforce a right arising from a contract or conferred by 

Effect of non-registration. instituted in any Court by or on 

behalf of any person suing as a partner m a firm 
against the firm or any person alleged to be or to have been a partner in the 
firm unless the firm is registered and the person suing is or has been shown in 
the Register of Firms as a partner in the firm. 


NOTES. 

Sec. 69: Scope and applicability. — The 
language of sub-Ss. (i) and (2) of S. 69 U wide 
enough to cover suits relating to a dissolved 
firm. S- 69 (1) covers a suit by a plaintiff 
suing in respect of a right vested in him or 
acquired by him as a partner in a firm, and it 
is not essential that the firm should be actually 
in existence at the date of the institution of the 
suit. 39 Bom.L.R. 260 ; 1940 Nag. 78; 1937 

Bom. 225. Though Berar is not in British 
India, this Act is made applicable to it by noti- 
fication. 1937 Nag* * 34 - As to application of 
this section to a suit by a money-lending firm 
carrying on business at a place in Berar, see 
1937 Nag. 134. The partnership Act docs no- 
where enjoin registration. It is optional and 
not obligatory. There is no implied obligation 
on the partners to concur in effecting registra- 
tion, in a contract of partnership. Even if 
there is such an obligation, then the obliga- 
tion would arise out of the partnership agree- 
ment (i.e.) out of a contract, and the rights 
flowing from the obligation, of a partner to 
compel his co-partners to effect registration 
would be a “right arising from a contract’*, and 
a suit to enforce such a right brought by one 
partner against the other partners of an unregis- 
tered firm is expressly barred by the provisions of 
S. 69 (1). In such a case the proper and 
indeed the only available remedy is a suit for 
dissolution and not a suit for a mandatory 
injunction. 1941 Rang.L.R. 219=1941 Rang. 
196. 

Suits By unregistered firm. — Provisionr of 
the section are imperative. A plaint filed by 
an unregistered firm cannot be validated by 
subsequent registration and amendment of 
plaint 44 L.W. 648= 165 I.C. 939 (2)^ 193 ^ M. 
5gi=7i M.L.J. 663. But see 41 C.W.N. 534 . 
where it was held that where a firm is registered 
after suit and the plea in bar of suit is not 
taken till in the course of arguments, the suit 
should not be thrown out but should be treated 
as properly instituted on the day when the firm 
is rceistercd. The withdrawal of a suit by an 
unregistered firm is no bar to a fresh suit on 
the same cause of action after registration of 
thlfirm, as the later suit is technically a_su.t 
by a different plaintiff. 44 L.V^. 247 (r)— 164 
IC 748=1936 M. 697. The object of S. 69 
was to make sure that the general policy of 
The Legislature that all partnerships, should be 
registered will be carried out; it is not right to 
hc^d that the provision contained in S* 69 was 
really in the nature of “processual law in the 
sense in which that term is used in the cases 
with the principle of retrospective oper- 

aUon ofT.a.ules; *^938 M. 688= (.938) ^ M-L. 

t T S 69 has to be interpreted strictly 
ind a suit instituted contrary to its provisions 
is bad and cannot be subsequently validated by 


compliance with those provisions. Tne fact 
that objection to the maintainability of the 
suit on the score of non-registration is taken late 
at the stage of arguments is no ground for hold- 
ing that the suit should be treated as valid at 
least from the date of compliance with the 
section. 1938 Mad. 185= (1937) 2 MX JT 717. 
Though a suit is filed by the individual part- 
ners of a firm,Jin respect of a debt due to the 
firm the suit is undoubtedly one, on behalf of 
the firm and S. 69 applies to such a suit,. 1937 
A. M.L.J. 86. Under S. 69 two conditions must 
exist before a suit can be dismissed. The con- 
tract must be with an unregistered firm and 
the person suing to recover the amount must be 
that firm or another unregistered firm; it is 
only then, that there can be an objection to 
the maintainability of the suit. The mere fact 
that the contract was with an unregistered firm 
is not sufficient to dismiss a suit if the plaintiff 
is otherwise competent to maintain it. There- 
fore the dismissal of a previous suit by an 
unregistered firm cannot operate as res judicata 
against the assignee of that firm which is a 
registerd firm, because even the unregistered 
firm is competent to maintain another suit for 
the recovery of the same amount after its 
registration. 1937 L. 241. S. 69 is not con- 
fined either by the general law or by S. 74 
suits in respect of obligations incurred after the 
coming into force of S. 69, i,e., 1-10-1933, but 
it applies to all suits filed after that date, 
though in respect of obligations incurred before 
that date. The section does not take away 
any vested rights of the parties, but only enacts 
a processual rule by stating that prior to bring- 
ing a suit a firm must do a certain act, 
namely, get itself registered. 1938 Mad. 185= 
(*937) 2 M.L.J. 717. S. 69 prevents a Coxirt 
from taking cognizance of a suit brought by 
an unregistered firm, in the sauie way a Court 
shall not take cognizance of a suit barred by 
limitation; and to hold that because as the 
result of ignorance or mistake objection was 
not taken by the defendant in the suit, so 
the provisions of the law could be flouted, 
would be to frustrate the intention of the 
Legislature clearly expressed. Therefore the 
Judge is right in allowing to be taken or 
himself taking the objection under S. 69 in 
appeal for the first time. I.L.R. (1939) K-ar. 
763=1939 Sind 206. Whether S. 69 contains 
a prohibiiton against the passing of decrees in 
favour of unregistered partnerships or whether 
it only contains a prohibition against the filing 
of suits by unregistered partnerships, see L.W. 
683=1940 Mad. 628 =(i94o) i M.L.J. 329 l ^ee 
also 40 C.W.N* 1 180. Where a suit by a firm 
has been disposed of on the ground that owing 
to non-registration the suit is not maintainable, 
the subsequent registration cannot validate 
the proceedings, and entitle an appellate Court 


S. 69] 
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(2) No suit to enforce a right arising from a contract shall be instituted 
in any Court by or on behalf of a firm against any third party unless the firm is 
registered and the persons suing are or have been shown in the Register of Firms 
as partners in the firm. 

(3) The provisions of sub-sections (1) and (2) shall apply also to a 
claim of set-off or other proceeding to enforce a right arising from a contract, 
but shall not affect : — 


NOTES. 

to look into the merits of the case. If regis- 
tration had been done during the pendency 
of the suit, it might no doubt have legally 
proceeded from that date unless there was a 
bar of limitation. >939 Nag. 301. The law 
does not require that a plaint by a firm must 
expressly note that it has been registered. If the 
defendant opposes the suit on the ground of 
non-registration of the firm, he must take the 
objection in his pleas. The plaintiffs cannot 
be called upon to show at the time of argu- 
ments that they are a registered firm and the 
suit should not then be dismissed on ground of 
want of proof of registration. 39 P.L.R. 777 = 
1938 Lah. 96. 

A Suit instituted in the name of a firm not 
being a registered firm is not properly consti- 
tuted and cannot proceed in that form. The 
Partnership Act has been in force for a very 
limited time and the Bar as well as business 
people in outlying districts may not be yet so 
familiar with its provisions that it would be ap- 
propriate to enforce them too rigidly at present 
in cases where the institution of the suit under 
the wrong name may have been due to mistake. 
The plaintiff in such a case should, therefore, 
be allowed an opportunity to amend his plaint 
subject to conditions. The amendment can be 
allowed even at a late stage as it does not 
amount to an addition of parties but merely the 
substitution of the name in order to correct a 
misdescription. 1937 P.W.N. 36=1937 Pat. 
526. A transferee of a debt due to an un- 
registered firm is not entitled to bring a suit to 
recover the amount of the debt, since the firm 
Itself had no right of suing for that debt under 
S. 69 (2). The fact that the original cause of 
action arose before that Act came into force 
does not affect the matter, where the debt is 
transferred after the passing of that Act. 71 
553=44 C.W.N. 387= 1940 Cal. 528. Sft 
alfo 1938 M. D88=(ig38) 2 M.L.J. 44; 1937 M. 
4 ^; 1940 N.L.J. 63. A suit of the value of 
above Rs. 100 by an unregistered firm is hit by 
S. 69 and a decree cannot be passed for 
100 in such a suit. 42 C.VV.N. 841. 

Applicability to arbitration proceedings. 
—Only a ‘suit’ as used in forensic language is 
excluded by this section, and not applications 
M are contemplated in para. 20, Sch. II, G. P. 
^odc. 162 I.C. 670=1936 I_. 136; 16 Pat, 

ArPLiCABiLiTY — Firm of father and son 
PORMtNo A joint Hindu family. — S. 69 docs 
not apply ^ to a firm of father and son who 
lorm a joint Hindu family and therefore a 
such a firm is maintainable even 
though the firm is not registered. 153 j.C. 510 = 
• 935 A.L.J. 260=1935 A. 280. A Hindu joint 
**niuy firm need not be registered under the 


Partnership Act and is not subject to the res- 
trictions imposed by S. 69 of that Act. 1937 
A.L.J. 823=1937 All. 650. Where after the 
death of a Mahomedan his sons carry on the 
business and some of them are minors, it is a 
partnership requiring registration. The contract 
of partnership may be implied and though 
minors could not contract, there is nothing to 
prevent their guardian from contracting on 
their behalf. If such a partnership is unregis- 
tered, it cannot maintain a suit. 1939 N.LjJ. 
427=1939 Nag. 301. 

Sec. 69 . — Applicability to Cutchi Memon family 
firm — Firm not registered — Suit by — Maintain- 
ability — If Hindu joint family business. See 
•937 M.W.N. 4i2=(i937) 2 M.L.J. 221. 

Sec. 69 ( 2 ). — Where a registered firm has 
been dissolved by the retirement of one of its 
partners and notice of the dissolution has been 
given to the Registrar, the firm so far as regis- 
tration is concerned is to be deemed to be still 
registered and can sue. I.L.R. (1941) 2 Cal. 
289. S. 69 of the Partnership Act is manda- 
tory. Registration of the firm is a condition 
precedent to its right to institute a suit. If a 
firm was not registered at the time a suit was 
filed by it the subsequent registration of the 
firm docs not entitle the Court to proceed with 
the suit and the only course open to the Court 
is to dismiss the suit. ((1937) 2 M.L.J. 273, 
Overruled.) 1942 Mad. 252 = 54 L.W. 676 = 
(1941) 2 M.L.J. 968. See also 40 P.L.R. 667 = 
1938 Lah. 767=1940 A. M.L.J 8t. The provi- 
sions of S. 69 (2) are imperative, and a plaint 
filed by an unregistered firm is in effect no 
plaint at all. A suit which is not maintainable 
by reason of non-compliance with the section 
cannot become maintainable at a later stage 
by reason of subsequent registration. The cru- 
cial date is the date of institution of the suit, 
and if the firm is unregistered at the date of the 
institution of the suit the suit must fail; and sub- 
sequent registration before the hearing of the 
suit cannot cure the initial defect. 18 Pat. 114 = 
20 Pat. L.T. 33= 1939 Pat. 239. See also 1936 
A. M.L.J. 20. 

Sec. 69 ( 3 ). — In a suit for dissolution of an 
unregistered partnership, the Court has power 
to pass a preliminary decree directing inter alia 
that accounts be taken. A prayer for “dissolu- 
tion of partnership” through Court is a compen- 
dious mode of asking a fourfold relief: (a) a 
declaration that the partnership stands dissolved 
from a certain date; (6) a declaration as to who 
the partners are and what are their propor- 
tionate shares: (e) a prayer that accounts be 
taken and the assets and liabilities of the part- 
nership as on the date of dissolution be deter- 
mined; and {d) a final decree be passed. These 
prayers are implicit in the prayer for dissolu- 
tion made in a “suit for dissolution of partner- 
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(a) the enforcement of any right to sue for the dissolution of a firm or 
for accounts of a dissolved firm, or any right or power to realize the property 
of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under the Presi- 
dency-Towns Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to 
realize the property of an insolvent partner. 

(4) This section shall not apply — 

(a) to firms or to partners in firms which have no place of business in 
British India, or whose places of business in British India are situated in areas 
to which, by notification under ^[section 56], this Chapter does not apply, or 

(b) to any suit or claim of set-off not exceeding one hundred rupees in 

value which, in the Presidency-towns, is not of a kind specified in section 19 of 
the Presidency Small Cause Courts Act, 1882, or,‘ outside the Presidency-towns, 
is not of a kind specified in the Second Schedule to the Provincial Small Cause 
Courts Act, 1887, or to any proceeding in execution or other proceeding incidental 
to or arising from any such suit or claim. 


LEG. REF. 

^ Substituted by Act XXIV of 1934. 

NOTES. 

sliip’* and it is in tliis sense that this expression 
is used in S. 69 (3). 39 P.L.R. 197= 1937 Lah. 

^33- petition by a cicditor firm for the 

adjudication of a debtor as an insolvent is not 
“a proceeding to enforce a rigl^t arising from 
a contract*’, within the meaning of S. 69 (3) of 
the Partnership Act. The right of a creditor 
to file an insolvency petition against his debtor 
is a right conferred upon him by statute and is 
not a right arising out of a particular contract 
of loan between the petitioning creditor and 
the debtor. Tlie fact that the creditor happens 
to be a firm and that a .suit to recover the 
loan is not maintainable by reason of the 
firm being unregistered, does not deprive the 
unregistered firm of its right to file a petition 
in insolvency against its debtor. 48 L.W. 901 
= *939 Mad. 145. Under S. G9. sub-S. 3 (<»), 
the provi'-ions of sub-S. (1) are not to affect the 
enforcing of any right to sue for the dissolution 
of partnership. Where therefore arbitration 
proceedings are on the face of them taken for 
the purposes of the dissolution of partnership 
of an unregistered firm, the proceedings under 
Sch. II, para. 20, C. P. Code, would be protec- 
ted from the application of S. 69. 162 I.G. 

G70— 1936 L. 136. The terms of sub-S. (3) of 
S. G9 docs not contemplate an execution pro- 
ceeding. Tile fact that the decree in question 
was a consent decree cannot make a difference 
in a case wliere the decree-holder does not 
repudiate the compromise but only questions 
the right of the decree holder to execute the 
decree. In such a case neither was the 
tion proceeding meant to enforce a right ay^sing 
from the contract nor was the 
merit debtor directed against its 
S. 69 (3) of the Act cannot co"'® 

10*^0 N L T 148. A suit to recover a debt due 
to brought by persons who were the only 

members of a firm at the date of ^ 

a suit to enforce a right to realise 
of a dissolved firm’ and as such falls within 

the exception (a) to sub-S. (3) of S’. 69 and 
hence is maintainable even though the part- 
nership was an unregistered one. EE-R- \^ 93 ^) 
Bom. 102 =39 Bom.L.R. 1214—1938 Bom. 108. 


See also 1937 Mad. 730. S. 69 (3) {a) of the 
Partnership Act cannot be construed as permit- 
ting a suit for accounts by a partner of an 
unregistered firm only if tlie partnership was 
dissolved before the date of the institution of 
the suit or prohibiting a prayer for accounts 
from being joined with the prayer for dissolu- 
tion of an existing firm. A suit for dissolution 
of the firm and also for settlement of account* 
is maintainable, and the plaintiff* can be given 
a decree for both. 1 937 A.L J. 825= i 937 A- 074 * 

Sec. 69 (3) (a) — Unregistered firm — Mem- 

BF.R, IP CAN SUE FOR DISSOt.UTlON AND ACCOUNTS. 

— The right of a partner of an unregistered firm 
to sue and obtain a decree for dissolution 
accounts remain unaffected by the provisions of 
S. 69 of the Partnership Act in view of the pm- 
viso contained in sub-S. (3) thereof. I.L.R. 
(194.0) All. 26^=1939 A.L.J. 964=A.I.R. *939 

All. 735 (F.B.) . . 

Secs. 69 and 5 . Where the plaint is not 
clearly worded though it is stated therein ti^ 
the business is a long standing one and the 
plaintiff's are relations descended from the same 
ancestor and reside in the same house, and the 
cause title also does not describe the plaintiffs « 
constituting a firm and the defendants m their 
original written statement did not raise any plea 
on the point of the non-rnaintamal^lity of the 
suit for non-registration of the plamtifT s firm but 
raised that plea in the addiUonal written state- 
ment filed by them very late, the Court should 
not straightaway dismiss the suit on the ground 
that the provision of S, 69 of the Partnership Act 
had not been complied with. The Court should 
take evidence to clear up the matter as to whe- 
ther the plaintiff's really constituted a partner- 
ship firm or were carrying on a joint family busi- 
ness which would come within the exception 
provided for in S. 5 of Act. 65 G.L.J. 

Secs- 69 and 48 — Unregistered firm — Suit 

FOR DISSOLUTION AND ACCOUNT DECREE THAT 

COULD BE PASSED. — In a suit for dissolution of 
partnership and for accounts in respect of an un- 
registered firm, while the prayer for dissolubon 
could be decreed, the plaintiff* cannot obtain a 
decree for rendition of accounts against tlie 
defendant because, the decree to be granted 
under O. Qo, R. 15, O.P. Code, must be modifi- 
ed in accordance with the provisions of law m 
S. 69 of the Partnership Act. But the prayer 
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70. Any person who signs any statement, amending statement, notice or 

... intimation under this Chapter containing any parti- 

Penalty for furnishing: cular which he knows to be false or does not believe 
false particulars. ..-i 

to be true, or containing particulars which he knows 

to be incomplete or does not believe to be complete, shall be punishable with 

imprisonment which may extend to three months, or with fine, or with both. 

71. (1) The ^[Provincial Government] may make rules prescribing the 

^ * t t fees which shall accompany documents sent to the 

Power to make rules. Registrar of Firms or which shall be payable for the 

inspection of documents in the custody of the Registrar of Firms, or for copies 
from the Register of Firms : 

Provided that such fees' shall not exceed the maximum fees specified in 
Schedule I. 

(2) The Provincial Government may ®[also] make rules — 

(a) prescribing the form of statement submitted under section 58, and 
of the verification thereof ; 

(b) requiring statements, intimations and notices under sections 60, 61, 
62 and 63, to be in prescribed form, and prescribing the form thereof ; 


LEG. REF. 

^ Inserted by A.O., 1937- 
* Substituted by A. O., 1937. 

NOTES. 

that an account be taken may be granted in the 
limited terms of S. 48; that is to say the decree 
in question will be under O. 20, R. 15 and Form 
No. 21 of Appendix D and if the plaintiff desires 
a receiver may be appointed to take accounts of 
the firm. But the decree will state that the relief 
of making the defendant an accounting party is 
not granted. I.L.R. (1939) All. 563=1939 A. 
L.J. 405 = A.I.R. 1939 All. 535. 

Secs. 69 and 74 (b) : Operation of S. 69. — 
S. 69 of the Act applies to suits for enforcement 
of claims accrued before the commencement of 
the Act, if such suits are started after S. 69 
begins to operate. S. 69 being an enactment 
vvhich deals with procedure only, may be con- 
sidered as retrospective in its operation and may 
be held to apply prima facie to all actions pend- 
ing as well as future. Therefore the pending 
litigations in respect of rights already accrued 
are saved from the operation ofS. 69 under S. 74 
(6). But S. 74 (6) does not save litigations 
started after 1st October, 1938. 39 G.VV.N. 67 = 
<9340.754, See also G.W.N. 1180; 17 Pat- 
7 < 3 ; 1936 A.M.L.J. 20; 1937 4<9 = 45 

L.W. 276; (1937) I M.L.J. 610=1937 M. 528. 

Secs. 69 and 74 . — The bar imposed by S. 69 
docs not apply to a suit to enforce a right 
accrued before the Act came into force by virtue 
74 of the Act. The effect of S. 74 is that 
the Act is not to affect any right already acquir- 
ed before the commencement of the Act. S. 74 
(a) saves from the operation of the Act, a suit to 
enforce a right which accrued before S. 69 came 
mto operation, though the suit is instituted after 
S. 69 cannot come into operation. The words 
“or anything done or suffered’^ before the com- 
mencement of the Act in S. 74 (fr) must be taken 
to be governed by the previous words “any legal 
proceeding or remedy in respect of any such 
nght^“ and these words apply to legal proceed- 


ings to enforce any subsisting rights which are 
saved by Cl. (c) of S. 74. Sub-Cls. (a) and (c) of 
S. 74 save existing rights, and sub-Gl. (6) saves 
any legal proceeding or remedy in respect of such 
rights. S. 74 (b) deals with procedure and 

nothing else, that is to say, it deals with methods 
of enforcing rights and not with the rights them- 
selves. I.L.R. (1939) Bom. 104 = 40 Bom.L.R. 
1275 = A.I.R. 1939 Bom. 61. See also 1938 Mad. 
688 ; I.L.R. (1940) Nag. 648=1941 Nag. 367; 
(1938) 2 M.L.J. 44; 1936 All. 3; 1940 A.M.L.J. 
81; 15 Pat. 810=1937 Pat. 16; 1937 Mad. 528; 
1940 Sind 125; ^1940) I M.L.J. 329=1940 
Mad. 628; (1937) I M.L.J. 6 10. S. 74 which saves 
rights and remedies which existed before the Act 
came into force should not be read as being 
subordinate to S. 69 (2), but should prevail 
over S. 69 (2). The rights and remedies 

which accrued before the commencement 
of the Act are left entirely untouched. 
•S. 74 is * saving section and if efiect is to 
is to be given to the words used. Sec. 69 (2) 
cannot apply in a case where a suit is filed by 
a firm which had not been registered but whose 
registration is effected during the pendency of 
the suit, when the suit is in respect of a liabi- 
lity arising prior to the Act, Sec. 69 does not 
bar such a suit. I.L.R. (1939) Mad. 980 = 
1939 Mad. 06 o=(ig 39 ) 2 M.L.J. 489. See also 
19.^0 Mad. 628 =(i94o) 1 M.L.J. 329. From 
the opening words ‘any legal proceeding or 
remedy’ in sub-Sec. (6) of Sec. 74, it is clear 
that the sub-section relates to those legal pro- 
ceedings or remedies which were open to a 
party in respect of any right, title, interest, 
obligation or liability which had already been 
accrued or incurred before the commencement 
of the Act. The absence of the words ‘pending’ 
and ‘taken’ indicate that it was not the inten- 
tion of the legislature to exempt from the 
operation of Sec. 69 only proceedings which 
had been instituted. I.L.R. (1941) All. 311 = 
1941 A.L.J. 107=1941 All. 178. See also 58 
AH. 495 = <935 A.L.J. 1245=1936 AH. 3. 
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(c) prescribing the form of the Register of Firms, and the mode in 
w icn entries relating to firms are to be made therein, and the mode in which 
such entries are to be amended or notes made therein ; 

(c?) regulating the procedure of the Registrar when disputes arise; 

C^) regulating the filing of documents received by the Registrar; 

(/) prescribing conditions for the inspection of original documents; 

(g) regulating the grant of copies ; 

(/i) regulating the elimination of registers and documents; 

(i) providing for the maintenance and form of an Index to the Register 
of Firms ; and 

(/) generally, to carry out the purposes of this Chapter. 

(3) All rules made under this section shall be subject to the condition of 
previous publication. 

CHAPTER VIII. 

Supplemental. 

Mode of giving: public 72. A public notice under this Act is given — 

(a) where it relates to the retirement or explusion of a partner from a 
registered firm, or to the dissolution of a registered firm, or to the election to 
become or not to become a partner in a registered firm by a person attaining 
majority who was admitted as a minor to the benefits of partnership, by notice 
to the Registrar of Firms under section 63, and by publication in the Official 
Gazette and in at least one vernacular newspaper circulating in the district where 
the firm to which it relates has its place or principal place of business, and 

(&) in any other case, by publication in the Official Gazette and in at 
least one vernacular newspaper circulating in the district where the firm to which 
it relates has its place or principal place of business. 

73. The enactments mentioned in schedule II are 

Repeals. hereby repealed to the extent specified in the fourth 

column thereof. [Repealed by Act I of 1938.} 

74 . Nothing in this Act or any repeal effected 

Savings. thereby shall affect or be deemed to affect — 


NOTES. 

Sec. 74 — \_See notes under 69, Sec. 74 

not only saves the rights but also the suit to 
enforce these rights. There is no reason to res- 
trict Sec. 74 by saying that it covers only a 
right not dependent upon the adjudication of a 
Court. Hence a suit by an unregistered firm 
for rent due up to October, I 933 » is not barred 
but is saved by Sec. 74. I.L.R. (* 939 ) 
76^=1939 Sind 206. The legal proceedings 
indicated in S. 74 (*) should not be inter- 
preted as meaning proceedings pending at the 
time of the commencement of the Act. 193 ° 
Mad. i85 = (i 937 ) 2 M.L.J. 7 « 7 - The Act 

must be construed in its plain terms, and where 
its terms admit of no doubt, anything in the 
nature of speculation as to the intention of the 
Legislature should be avoided. Sec. 74 (a) says 
that nothing in the Act shall affect any right 
acquired before the commencement of the Act; 
and Sec. 74 (i) extends this saving clause to 
any legal proceeding or remedy in respect of 
any such right ; that is, any such right as is 
mentioned in sub-Sec. (a) and has accrued 


before the commencement of this Act. I 
would be wrong to say that Sec. 74 (b) saves 
only suits which are pending at the time when 
the Act comes into force. It saves a remedy, 
which connotes the right to institute a suit as 
well. Hence when a suit has been instituted 
after ist October, 1933, by a firm not registered 
under the Partnership Act for recovery of a 
debt accruing before that date, the suit is not 
barred by Sec. 69 of the Act but is saved by the 
provisions of Sec. 74 (6). 1938 Rang.L.R. 37* 

= 1938 Rang. 273 (F.B.). The wording of 
Sec. 74 seems to state in express wor^ that 
none of the provision of the Act, which includes 
the provisions of S. 69 shall affect any rem^y 
in respect of any obligation or liability which 
had arisen before the commencement of the Act. 
Both cases are covered namely (i) where the 
legal proceeding has been started before ^e Act 
and (2) where the legal proceeding arising out 
of a remedy that existed before the Act, has 
been started after the Act, < 94 ^ N.L.J. 03*» 
1940 Nag. 137, 
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(o) any right, title, interest, obligation or liability already acquired, accrued 
or incurred before the commencement of this Act, or 

(&) any legal proceeding or remedy in respect of any such right, title, 
interest, obligation or liability, or anything done or suffered before the com- 
mencement of this Act, or 

(c) anything done or suffered before the commencement of this Act, or 

(d) any enactment relating to partnership not expressly repealed by this 

Act, or 

(^) any rule of insolvency relating to partnership, or 
(/) any rule of law not inconsistent with this Act. 

SCHEDULE I. 

Maximum Fees. 

[See subsection (1) of section 7.] 


Document or act in respect of which the fee 

is payable. 

1 Maximum Fee 

Statement under section 58 

Statement under section 60 •• 

Intimation under section 61 

Intimation under section 62 

Notice under section 63 .. 

Application under section 64 •• .. 

Inspection of the Register of Firms under sub-section 
(1) of section 66. 

Inspection of documents related t 0 a Firm under sub- 
section (2) of section 66. 

Copies from the Register of Firms 

Three rupees. 

One rupee. 

One rupee. 

One rupee. 

One rupee- 

One rupee. 

Fight annas for inspecting one 
volume of the register. 

Fight annas for the inspection of 
all documents relating to one 
firm. 

Four annas for each hundred 
words or part thereof. 

SCHEDULE II. 

Enactments Repealed. 

[Repealed by Act I of 1938.] 

THE PATENTS AND DESIGNS ACT (II OF 1911). 

Year. 

No. 

1 

• 

Short title- 

Amendments. 

1911 

II 

* 

The Indian Patents and 

Designs Act. 

Repealed in part XXXI of 1920. 
Amended. XVII of 1924. S. 2: XXIX of 
1920; XI of 1930. See VI of 1915; 
XIII of 1927; VII of 1930; XX of 
1937; XII of 1939 and XXXIV of 1939. 


CONTENTS. 


PRBUUINARY. 

moNs. 

*• Short title, extent and commencement. 

a. Definitions. 

PART I. 

Patents. 

Application for and Grant of Patenf. 

3* Application. 

4« Specification. 

Proceedings upon application. 

*>• Advertisement on acceptance of applica- 

486 


Sections. 

tion. 

7_. Use of invention on acceptance of 
application. 

8. \RepealeJ S \ 

9. Opposition to grant of patent. 

10. Grant and sealing of patent. 

11. Date of patent. 

12. Effect, extent and form of patent. 

13. Fraudulent applications fbr patents. 
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Sections. 

Term of Patent. 

14. Term of patent. 

15. Extension of term of patent. 

15-A. Patents of addition. 

16. Restoration of lapsed patent. 

Amendment of Application or .''pecification. 

17 - Amendment of application or specifica- 
tion by Controller. 

18. Amendment of specification by the 
Court. 

19. Restriction on recovery of damaj^es. 

Pegistcr of Patents. 

20. Register of patents. 

Crown. 

21. Patent to bind Crown. 

21 -A. Assignment of patent to the Central 
Government. 

Compulsory Luencet end Revocation. 

22. Compulsory licences and revocation. 

23. Revocation of patents worked outside 
British India. 

23-A. Operation of order under S. 22 or 
S. 23. 

24. Power of Controller to revoke .surrender- 
ed patent. 

25. Revocation of patent on public grounds. 

Legal Proceedings. 

26. Petition for revocation of patent. 

27. Notice of proceedings to persons in- 
terested. 

28. Framing issue for trial before other 
Courts. 

29. Suits for infringement of patents. 

30. Exemption of innocent infringer from 
liability for damages. 

31. Order for inspection, etc., in suit. 

32. Certificate of validity questioned and 
costs thereon. 

33. Transmission of decrees and orders to 
the Controller. 

34. Power of High Court to stay procee- 
dings, etc. 

35 ' Hearing with assessor. 

35-A. Grant of relief in respect of particular 
claims. 

36. Remedy in case of groundless threats of 
legal proceedings. 

Miscellaneous. 

37. Grant of patents to two or more persons. 

38. Novelty of invention. 

39. Loss or destruction of patent. 

40. Provisions as to exhibitions. 

41. Models to be furnished to Indian 
Museum. 

42. Foreign vessel.s in British Indian waters. 


PART II. 

Designs. 

Registration of Designs. 

43. Application for registration of designs. 

44. Registration of designs in new classes. 

45. Certificate of registration. 

46. Register of designs. 

Copyright in Registered Designs. 

An. Copyright on registration. 

48 Requirements before delivery on sale. 

49! Effect of disclosure on copy right. 

50. Inspection of registered designs. 

51. Information as to existence of copy 


SECTiom. 

right. 

51-A. Cancellation of registration. 

51-B. Registration of de.signs to bind the 
Crown. 

Industrial and International Exhibitions. 

52. Provisions as to exhibitions. 

Legal Proceedings. 

53. Piracy of registered design. 

5.$^. Application of certain provisions of the 
Act as to patents and designs. 


PART III. 

General. 

Patent Office and Proceedings thereat. 

55. Patent Office. 

56. Officers and clerks. 

Fees. 

57. Fees. 

Provisions as to Registers and other Documents 

in the Patent Office. 

58. Notice of trust not to be entered in 
registers. 

59. Inspection of and extracts from 
registers. 

60. Privilege of reports of Controller, 

61. Prohibition of publication of spe.cifica- 

tion, drawings, etc., where application abandon- 
ed, etc. . 

62. Power for Controller tp correct clerical 


errors. 

63. Entry of assignments and transmissions 
registers. 

64. Rectification of register. 

Powers and Duties of Controller. 

65. Powers of Controller in proceedings 
under Act. 

66. Publication of patented inventions. 

67. Exercise of discretionary power by 

Controller. , .. .• » 

68. Power of Controller to take directions 

of the .Central Government. ^ . 

69. Refusal to grant patent, etc., m certain 


::ases. - , _ 

70. Appeals to the Central Government# 

Evidence y etc. 

7 1 . Certificate of Controller to be evidence. 

72. Transmission of certified printed copies 

specifications, etc. ^ 

nrt. Applications and notices by post. 

74. Declaration by infant, lunatic, etc- 
74-A. Security for costs. 

Agency. 

75. Subscription and verification of certain 
documents. 

76. Agency. 

PowerSy etc., of Central Government. 

77. Power for Central Government to 


Offences. 

78. Wrongful use ofwords “Patent Office. 
Reciprocal arrangements with :he Unite t Atngdom 

ani Other poets of His Matssy's itominjeM. 
78-A. Reciprocal arrangements with 
United Kingdom and other parts ot rtis 

Majesty’s dominions. 

Savings and Repeal. 

79. Saving for prerogative. 

80 & 8f. \^Repealed.'\ 


the SCHEDULE.— Fees. 
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THE PATENTS AND DESIGNS ACT (II OF 1911).' 

[ Ij-? Marche 1911. 

An Act to amend the laiv relating to the protection of Inventions and Designs. 

Whereas it is expedient to amend the law relating to the protection of 
inventions and designs ; It is hereby enacted as follows : — 

Preli m I nary. 

Short title, extent and 1. (1) This Act may be called The Indian 

commencement. Patents and Designs Act, 1911. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas ; and 

(3) It shall come into force on the first day of January, 1912. 

2. In this Act, unless there is anything repug- 
Definitions. nant in the subject or context, — 

®[(1) "Advocate-Generar’ means an Advocate-General appointed under 
the Government of India Act, 1935] : 

(2) “article” means (as respects designs) any article of manufacture and 
any substance, artificial or natural or partly artificial and partly natural : 


LEG. REF. 

•For Statement of Objects and Reasons, see 
GazetU of India, 1910, Pt. V, p. 92; for Report 
of Select Committee, see 1911, Pt. V, p. 1; 

and for Proceedings in Council, see ibid., 1910, 
Pt. VI, p. 337, dated 9th April, 1910, and ibid., 
xgii, Pt. VI, pp. 31, 45 and 179. 

•Substituted by A.O., 1937, for original cl. 

CO- 

NOTES. 

Sec. 1 . — Scope and object of Act. 41 A. 68 
=48 I.C. 450=16 A.L.J. 941. An exclusive 
privilege in respect of an invention under the 
Invention and Designs Act, 1888, was under the 
Patents and Designs Act, 1911, converted into a 
patent and extended throughout the British 
India. 54 I.C. 417. As to whether Act applies 
to Berar, see 54 I.C. 417. See also 27 NI.L.J. 
573 (law applicable to suits instituted before 
this Act). In the case of infringement of patents, 
the test is to see whether a man grappling with 
the problem solved by the patent attacked and 
having no knowledge of it can say that his 
anticipation has solved the problem. In order 
to render a document a prior publication, it 
must publish to the world the whole invention, 
i.e., all that is material to instruct the public to 
put the patent in practice. Mere suggestions 
are not enough. Invention is finding out some- 
thing which other people have not found out. 
The quid to the patentee is the monopoly; the 
qua is that it presents to the public knowledge 
which they have not got. The real invention may 
often be the last clement of the combination; an 
invention may further consist only in simplifica- 
tion. igag A.C. 269=116 I.C. 593—1929 P- 
C. 38 (P.C.). Any information as to the alleged 
invention given by any prior publication must 
be for the purpose of practical utility, equal to 
that given by the subsequent patent. The later 
invention must be described in the earlier 
publication that is held to anticipate it, in 
order to sustain the defences of anticipation. 
Where the question is soleiy one of 
prior publication, it is not enough to prove 


that an apparatus described in an earlier speci- 
fication could have been used to produce this 
or that result. It must also be shown that the 
speciheations contained clear and unmistakable 
directions so to use it. It must be shown that 
the public have been so presented with the 
invention that it is out of the power for any 
subsequent persons to claim the invention as his 
own. 124 I.C. 560=1930 P.C. 1 (P.C.). There 
must be a substantial exercise of the inventive 
power or inventive genius though it may in 
cases be very slight. Slight alterations or im- 
provements may produce important results, and 
may disclose great ingenuity. Soinclimes it is a 
combination that is the invention, if the inven- 
tion requires indepeudent thought^ ingenuity 
and skill, producing in a distinctive form a 
more crticiont result converting a comparatively 
defective apparatu.s into a useful and efficient 
one, rejecting what is bad and useless in former 
attempts and retaining what is useful, and 
uniting them all into an apparatus which, taken 
as a whole, is novel, there is subject-matter of 
invention. A new combination of well-known 
devices and the application thereof to a new and 
useful purpose, may require invention to produce 
it, and may be good subject-matter for a patent. 
Having regard to the conditions of the art of 
wireless telegraphy there is sufficient invention 
for claiming a patent even though the same 
consists only of a small step if it is a step for 
ward. 1930 P.G. 1=31 L.W. 126 (P.C.). The 
question whether a specification of a prior 
invention describes the invention claimed by the 
subsequent inventor is a question of construction 
and parol evidence is only admissible for the 
purpose of explaining words or symbols of art 
and other such like technical matters and of 
informing the Court of relevant surrounding 
circumstances. The date of the knowledge or 
use by any other person is a date before the 
invention not before the patent. t930 P.C. i. 
"I'hc statute relating to patents [Patent Act 
(Canada), *935] does not contemplate or 
authorize a contingent disclaimer. As soon as 
a dbclaimer is filed and recorded in the office 
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(3) ‘^Controller** means the Controller of Patents and Designs appointed 
under this Act : 

(4) “copyright** means the exclusive right to apply a design to any article 
in any class in which the design is registered: 

^[(5) “design** means only the features of shape, configuration, pattern 
or ornament applied to any article by any industrial process or means, whether 
manual, mechanical or chemical, separate or combined, which in the finished 
article appeal to and are judged solely by the eye; but does not include any mode 
or principle of construction or anything which is in substance a mere mechanical 
device, and does not include any trade-mark as defined in section 478, or property 
mark as defined in section 479 of the Indian Penal Code] : 

(6) “District Court’* has the meaning assigned to that expression by the 
Code of Civil Procedure, 1908: 

[*(7) “High Court** means a High Court as defined in sub-section (1) of 
section 219 of the Government of India Act, 1935]. 

(8) “invention** means any manner of new manufacture and includes 
an improvement and an alleged invention : 


LEG. REF. 

^Substituted by Act VH of 1930. 

*Substituted by Act XII of 1939. 

NOTES. 

of the Commissioner it is made part of the 
patent; the only existing claims are the claims 
as amended by virtue of the disclaimer and the 
only invention protected by the Letters Patent 
is the invention, the description whereof is 
contained in the specification as so amended. 
181 I.C. 958=1939 P.C. 91 (P.C.). 

Sec. 2 ( 3 ). — See 54 I.C. 417. 

Sec. 2 ( 5 ). — Where a design covers the 

whole body of goods and is part and parcel 
thereof, it is not a trade-mark but a ‘design’ nor 
is it a ‘trade description’ within S. 2 (2) of the 
Merchandise Marks Act, 1889. 25 I.G. 998= 15 

Cr,L.J. 670. Where there was no difference in 
shape, configuration, pattern or ornament ^ al- 
though there was a different mode and principle 
of construction. Held^ that this was not a “new” 
or “original” design within the meaning of the 
Act. 190 I.C. 281 = 1940 Pesh. 38. In determining 
whether there was novelty in the patent which 
is alleged to be infringed, if it can be shown 
that the new result was long sought for, that 
persons skilled in the art had been working 
without success to attain it, and had long 
regarded it as a problem and that the invention 
of the patentee successfully solved the problem 
—then such a state of affairs constitutes evidence 
of the strongest kind that the prior knowledge 
did not in fact give an obvious clue to the 
solution and ought not to be "f®! 

troying “subject-matter . Mere simp 


necessarily a'n objection; a mere scintilla of in- 
vention is sufficient, especially where 
ciation of a desideratum is one of the important 
features of the invention and there may be 
tion in improvements m what is merely simpli- 
fication, though matters of ordinary skilled 
designing or workshop improvements cannot be 
considered as requiring the exercise of invention. 
The practical utility and commercial success of 
the invention may be a material factor in deter- 
roining whether the new result was obvious or 


not. The fact that the patent has been infring- 
ed is evidence of its utility. Better evidence oi 
the utility of the invention cannot possibly be 
had. 40 Bom. L.R. 478= 1 938 Bom. 347. 

Sec. 2 { 8 ). See 17 A. 490- A nevv manu- 
facture means not only a new article of manu- 
facture, but also a new process or method 01 
manufacturing something new. It does not 
mean a new principle of manufacture — a prin- 
ciple cannot be an invention — but means a. new 
application of the principles so as to prepuce a 
new method or a new manufacture. 3^ bom. 

L.R. 881 = 1934 B. 407- 

“Invention” — Meaning . — The quption 
whether there is an invention is a question ol 
fact. A new and useful application of an old 
principle may be a good subject-matter ot 
patent. An improvement on something known 
may also afford subject-matter, so also a new 
combination of different matters already 
known. A patentable combination is one in 
which the component elements are so combined 
as to produce a new result or to arrive at an 
old result in a better or more 

more economical manner. If the result ^f the 
combination is either a new article or a better 
or a cheaper article than before, the combina- 
tion may afford subject-matter for a patent. The 
mere collocation of two or more things, without 
some exercise of inventive faculty, is not how- 
ever, a subject-matter for a patent. 193 ® B- 99 
— 37 Bom. L.R. 665. 

Sec. 2 (8) and (10) : Invention which can 

BE SUBJECT-MATTER OF PATENT. It is of COUrse 

true that a patent may be granted for a combi- 
nation which is one producing a new result, or 
arriving at an old result in a better or cheaper 
way or giving a useful choice of means but 
different considerations are applicable to 
of these cases in order to arrive at a conclusion 
as to whether or not there is good “ 

matter” in any particular combination. . 
Set that the risult is new is of itself no doubt 
cogent evidence of invention, and if it 
necessary to make modifications in the form 
construction of all or any of the separate oi 
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(9) “legal representative’* means a person who in law represents the 
estate of a deceased person : 

(10) “manufacture” includes any art, process or manner of producing, 
preparing or making an article, and also any article prepared or produced by 
manufacture : 

(11) “patent” means a patent granted under the provisions of this Act: 

(12) ^[“patentee” means the person for the time being entered on the 
register of patents kept under this Act as the grantee or proprietor of the 
patent] : 

(13) “prescribed” includes prescribed by rules under this Act; and 

(14) “proprietor of a ^[new or original] design,” — 

(а) where the author of the design, for good consideration, executes the 
work for some other person, means the person for whom the design is so executed ; 
and 

(б) where any person acquires the design or the right to apply the 
design to any article, either exclusively of any other person or otherwise, means, 
in the respect and to the extent in and to which the design or right has been so 
acquired, the person by whom the design or right is so acquired ; and 

(c) in any other case, means the author of the design; 
and where the property in, or the right to apply, the design has devolved from 
the original proprietor upon any other person, includes that other person. 

PART I. 


Patents. 


Application for and Grant of Patent. 

3. ( 1 ) An application for a patent may be made by any person whether 

Application ^ British subject or not, and whether alone or 

jointly with any other person. 

(2) The application must be made in the prescribed form, and must be 
left at the Patent Office in the prescribed manner. 


(3) The aj^plicatiou must contain a declaration to the effect that the 
applicant is in possession of ati invention, whereof he, or in the case of a joint 
application one at least of the applicants, claims to be the true and first inventor 
or the legal representative or assign of such inventor and for which he desires 


, LEG. REF. 

Substituted by Act VII of 1930. 

*Substituted for “new and oricinal’’ by 
itld. ^ ^ 

NOTES. 

integers included in the combination in order to 
ensure their more perfect interaction, there is a 
strong presumption that there has been inven- 
*on. It is immaterial whether the “invention” 
comes into existence by accident or by design, 
out on the other hand there must have been 
*omc inventive step even though the inventive 
* ** but slight. Otherwise the patent is in- 

^d for want of subject-matter. *13 C.W.N. 697. 
bee. 2 ( 9 ).— 8 C.W.N. 843. 
oec. 2 {\Q).~See^^ C.W.N. 697. 

Sec. 2 ( 12 ). — See 41 C W.N. 603. 

2 ( 13 ). — See 123 C. 702. “Manufacture,” 

, by S. 2 (xo) comprehends not only 

ne production of an article but also the means 
or method of producing it, so that a new process 


or an improvement of an old process can be a 
manufacture. The subject-matter of a patent 
must be a new manufacture or art, for if there 
is no new manufacture or art, there is no sub- 
jeet-matter and therefore no invention. 37 Bom. 

Sec. 2 ( 14 ): ‘Proprietor’ — Meaning. — The 
proprietor must be the author or one who has 
acquired tlie design from the author or a 
person on whom such rights have devolved 56 
.\. 1032= 1934 A.L.J. 664= 1934 A. 798. 

‘ Acquire design” — Meaning. — To acquire 
a design within the meaning of S. 2 (14) ( 1 ) of 
the Act, means the transfer of proprietary 
rights in a design and not merely learning a 
design 56 A. 1032=1934 A.L.J. 664=1934 

•A* 791^* 

Sec. 3 . — Novelty — Specification — Combina- 
tion of old materials. 41 A. 68 = 48 I.C. 4^0: 
1929 P.C. 38; 1922 A. 496. 

Sec. 3 ( 3 ). — As to who is an assign, see 23 
C. 702 at pp. 709, 710. 
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to obtain a patent, and must be accompanied by a specification and by the 
prescribed fee. 

( 4 ) Where the true and first inventor is not a party to the application, 
the application must contain a statement of his name, and such particulars for 
his identification as may be prescribed, and the applicant must show that he is 
the legal representative or assign of such inventor. 

4. (!') The specification must particularly describe and ascertain the 

nature of the invention and the manner in which the 
Specification. same is to be performed. 

(2) Where the Controller deems it desirable, he may require that suitable 
drawings shall be supplied with the specification, or at any time before the accep- 
tance of the application, and such drawings shall be deemed to form part of the 

specification. ^ it-u 

(3) The specification must commence with the title, and must end with 

a distinct statement of the invention claimed. 

(4) If in any particular case the Controller considers that an 

should be^ further supplemented by a model or sample of anything illustrating 
Sri^nve^tion or alleg'S to constitute an invention, such model or ^ 

rnay rl^ire shall be furnished before the acceptance of the application, but such 

mSdel or sample shall not be deemed to form part of the specification. 

5. (1) The Controller shall '[refer eve^ appli- 

Proceedings upon appli- cation to an Examiner and if satisfied on t e rep 
cation. of Examiner] that — 

(a) the nature of the invention is not fairly described, or 

(ft) the application, specification and draivings have not been prepared m 

the prescribed manner * *],or the 

(c) the title *Mof the specification] does not sufficiently indicate 

subject-matter of the invention, or . , ^ or 

(d) the statement of claim does not sufficient y ^ t a “Tmanner 

(O the inyention as described and claimed is pr^,na facre not a [mann 

of] new manufacture or improvement, 

'(/) the specification prror\ty“ section 78-A, the 

(g) in the case of an applicatio ^.^ctantiallv larger than or sub- 
specification describes and ’?^closed in the specification filed with the 

st'^intially different from the -nvenUon d-^VTrti of whi?h priority is claimed, or 
application made outside Bntisn inu > ^ ^ under section 


mentor modification of ^lescrmc^^ “"uVre that the application, specifica- 

he may refuse to accept ‘he appl^cat^ proceeds with the application ; and in 

tion or drawings be f "len^d b f Controller so directs, bear date as from 

the latter case the aPPhcation^ s . 

the time when the r q =necification comprises more than one invention, 

.[Provided that,^ when^^^^P^^^^^ or the applicant so requires, be restrict^ 
T-»iiration snail, i.«- ^ ^ 


the application 

leg. ref. 

• Substituted by Act XII ^ than o 

. The by Act VII of 1930. S. 3. 

CaIJii of . 939 - 
* Added by Act VII ot 1930 


NOTES. 

Sec. 4 : Specification of 
one Patentee.— I t is incumbent on 

to particularly describe and ascertain the 

of hb invention in the the 

ambit of his invenuon is circu^cnbcd by 

claims, 37 Bom L.R. 665-1936 B. 99 - 


S. 9] 


The Patents and Designs Act (II of 1911 ). 


3887 


to one invention and the other inventions may be made the subject-matter of 
fresh application ; and any such fresh application shall be proceeded with as a 
substantive application, but the Controller may, in his discretion, direct that any 
such fresh application made before the acceptance of the original application 
shall bear the date of the original application or such later date as he may fix, 
and the fresh application shall be deemed, for the purposes of this Act, to have 
been made on the date which it bears in accordance with such direction.] 

^[(1-A. If the Controller considers, at any time before the acceptance of 
an application, that the invention claimed therein has been wholly or in part 
claimed in a specification published on or after the date which the patent applied 
for would bear if granted, appertaining to an application for a patent which if 
granted will be of prior date to the patent applied for, he may require that the 
applicant’s specification be amended by the insertion of a reference to such other 
specification, by way of notice to the public.] 

(2) Where the Controller refuses to accept an application or requires an 
amendment, ^[or the insertion of a reference] the applicant may appeal from 
his decision to the Central Government. 

(3) The investigations required by this section shall not be held in any 
way to guarantee the validity of any patent, and no liability shall be incurred by 
the Central Government or any officer by reason of, or in connection with, any 
such investigation, or any proceeding consequent thereon. 

(4) Unless an application is accepted within twelve months from the 
date of the application, the application shall (except where an appeal has been 
lodged *[be deemed to have been refused]. 

^[Provided that where, before, or within three months after, the expira- 
tion of the said period of twelve months, a request is made to the Controller for 
an extension of time *[* * *] the application shall, on payment of the pres- 

cribed fee, be continued ^[for any period so requested not exceeding in all three 
months from the expiration of the said period of twelve months]. 

6. On the acceptance of an application the Controller shall give notice 

thereof to the applicant and shall advertise the accept- 
Advertisement on acccp- anec ; and the application and specification, with the 
tance of application. drawings (if any), shall be open to public inspection. 


7. Where an application for a patent in respect of an invention has been 
. . . accepted any use or publication of the invention 

cepti^e orappli^rtion during the period between the date of application 

and the date of sealing such patent shall not prejudice 
the patent to be granted for the invention: 


Provided that an applicant shall not be entitled to institute any proceed- 
ings for infringement unless and until a patent for the invention has been 
granted to him. 


8. [Omitted by Act VII of 1930.] 

9. (1) Any person may, on payment of the prescribed fee, at any time 


LEG. REF. 

^Inserted by Act XII of 1939- 
*Substitutcd by id/ d ^ 

•Substituted by Act VII of 1930. 

Omitted by Act XII of 1939. 

NOTES. 

See. 9 : “Application” — Unoertaking not 


TO PROCEED WITH THE MATTER TILL DECISION 

OF APPLICATION If CONTINUES TILL DECISION 

ON APPEAL. — .An “application” under S. 9 also 
includes an appeal from an order tlicreon; 
where the Controller of Patents gives an under- 
taking not to proceed with the matter till 
“the decision of this application”, the under- 
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within ^[four] months from the date of the advertisc- 
Opposition to grant of ment of the acceptance of an application, give notice 

* at the Patent Office of opposition to the grant of the 

patent on any of the following grounds, namely ; — 

(а) that the applicant obtained the invention from him, or from a person 
of whom he is the legal representative or assign ; or 

(б) that the invention has b^en claimed in any specification filed in 
British India which is or will be of prior date to the patent, the grant of which 
is opposed ; or 

(c) that the nature of the invention or the manner in which it is to be 
performed is not sufficiently or fairly described and ascertained in the specifi- 
cation ; or 

(d} that the invention has been publicly used in any part of British India 
or has been publicly known in any part of British India; 

but on no other ground. 

(2) Where such notice is given, the Controller shall give notice of the 
opposition to the applicant, and shall, on the expiration of those =[four] monffis 
after hearing the applicant and the opponent, if desirous of being heard, decide 

on the case. , t ^ i 

(3) The decision of the Controller shall be subject to appeal to the Central 

Government. 

10. O) If there is no opposition, or, in case of opposition, if the determi- 
nation is in favour of the grant of a patent, a patent 
and sealing of shall, on payment of the prescribed fee, be granted 

subject to such conditions (if any) as the Central 

Government thinks expedient to the applicant, or in the case of a joint appli- 
cation to the applicants jointly, and the Controller shall cause the patent to be 

sealed with the seal of the Patent Office. M whpre— 

®[(1-A) Notwithstanding anything contained m sub-section (.ij, wnere 

(a) an applicant has agreed in writing that on the grant to ^ 

patent he will assign it to another party or to a joint applicant and refuses to 

proceed with the application, or 

(b) disputes arise between joint applicants as to proceeding with an appli- 
Controller, if he is satisfied of the existence of such agreement or^, 


Grant 
patent. 


LEG. REF. 

iSubstituted for ‘‘three*’ by Ac^VII of 1930, 

^ "Substituted for “three” by Act XX of I937> 

S. 2 and Sch. I ^ o c 

^Inserted by Act VII of i93°» ' 

NOTES. . u a • 

taking does ^“Th^e^^ decision of 

.lion of the oiigina construed to mean the 

this application must the appellate 

final j '-Vaking will remain m force 

or until th^^: time for HUng the appeal 
until then, or un C.W.N. 573- 

runs out, 02 p — Discretion to 

CONTRO.I^EK^^OP SUBPOHK^.= 

Controller of Patents must under S. 9 
A-t issue subpoenas on witnesses, if 
:^ked' for by either the parties; the words 


“after hearing the applicant and the opponent 
in S. 9 cannot be read as meaning that the 
ControUer need only hear the applicant and 
the opponent and can refuse to hear any evi- 
dence which either or both wbh to adduce. 
“Hearing” means , ‘hearing the party and his 
evidence”. 62 C. 596=39 C.W.N. 573. 

Sec. 9 (3) . Appeal under — Governer- 

General’s power to REMAND. — ^Thc GovcmoP 
General has, in an appeal against an order ol 
the Controller, power to remand the case to 
the Controller. The power of remand is not 
specifically given under the Patents and Designs 
Act. But all the Courts of appeal have inherent 
powers of remand, and the Govenior-Genera 
in Council, as a Court of appeal, has such 
power. 62 C. 596=39 C.W.N. 573 * 

Sec. 10 . — See 36 Bom.L.R. 881 — t 934 ®* 4 ® 7 » 
cited under S. 2 (8), supra. 
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may proceed with the application accordingly and may grant a patent to him or 
them, as the case may be : ^ o t' 

Provided that — 

(i) the Controller shall not give any such direction until every party 
interested has had an opportunity of being heard by him, and 

(w) an appeal from any such direction shall lie to the Central Govern- 
ment. 


(2) A patent shall be sealed as soon as may be, and not after the expira- 
tion of eighteen months from the date of application: 

Provided that, — 

(a) Where the Controller has allowed an extension of the time within 
which an application may be accepted, a further extension of four months after 
the said eighteen months shall be allowed for the sealing of the patent; 

(^) where the sealing is delaying by an appeal to the Central Government 
[ *1 or by opposition to the grant of the patent ®[or by any proceedings 

taken for obtaining a direction of the controller under the provisions of sub- 
section (1-A)] the patent may be sealed at such time as the controller may direct; 

(c) where the patent is granted to the legal representative of an appli- 
cant who has died before the expiration of the time which would otherwise be 
allowed for sealing the patent, the patent may be sealed at any time within twelve 
months after the date of his death ; 


Date of patent. 


(d) where '[for any reason] a patent cannot be sealed within the period 
allowed by '[any of the foregoing provisions of], this section, that period may, 
on payment of the prescribed fee and on compliance with the prescribed condi- 
tions, be extended '[to the extent applied for but not exceeding three months]. 

11. Except as otherwise expressly provided by 
this Act, a patent shall be dated and sealed as of the 
date of the application: 

Provided that no proceedings shall be taken in respect of an infringement 
committed before the ^[advertisement of the acceptance of the application.] 

12. (1) A patent sealed with the seal of the Patent Office shall, subject to 

the other provisions of this Act, confer on the paten- 
of patent form exclusive privilege of making, selling and using 

the invention throughout British India and of autho- 


rizing others so to do. 

(2) Every patent may be in the prescribed form and shall be granted for 
one invention only, but the specification may contain more than one claim ; and 
it shall not be competent for any person in a suit or other proceeding to take any 
objection to a patent on the ground that it has been granted for more than one 
invention. 


13. (1) A patent granted to the true and first inventor or his legal re- 

presentative or assign shall not be invalidated by an 
Fraudulent applications application in fraud of him, or by protection obtained 


for patents. 

subsequent to that fraudulent application 


thereon or by any use or publication of the invention 
ent application during the period of protection. 


LEG. REF. 

* In sub-scction (2), cl. {b) of the proviso, 
Rewords “or by a reference under S. 8,” have 
been omitted; and in cl. {d) for the words “in 
^®osequence of the ncpjlect or failure of the ap- 
plicant to pay any fee” the words “for any 
have been substituted; after the words 
allowed by” the words “any of the foregoing 
provisions of” have been inserted and for the 

C, C. M .— 487 


words “to such an extent as mav be prescri- 
bed” the words “to the extent applied for but 
not exceeding three months” have been substi- 
tuted by Act VII of 

® Inserted by Act XII of 1939. 

® In S. I I for the words “publication of the 
specification*’ the words “advertisement of the 
acceptance of application” have been substitu- 
ted by Act VII of 1930. 
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^[(2) Where a patent has been revoked by the High Court on the ground 
that it has been obtained in fraud of the true and first inventor, or where the 
grant of a patent has been refused by the Controller under section 9 on the 
ground stated in clause (o) of sub-section (1) of that section, the Controller 
may, on the application of the true inventor or his legal representative or assign 
made in accordance with the provisions of this Act, grant to him a patent for 
the whole or any part of the invention, and the patent so granted shall bear ^e 
same date as the patent so revoked or, in the case of a patent the grant of which 
has been refused, the same date as would have been borne by the patent if it had 
been granted : 

Provided that no suit shall be brought for any infringement of the patent 
so granted committed before the actual date when such patent was granted.] 

T erm of patent. 


14. (1) The term limited in every patent for the duration thereof shall, 

save as otherwise expressly provided by this Act, be 
Term- of Patent. ^[sixteen] years from its date, 

®[(1-A) Any patent the original term of which had not expired on or 
before the 1st day of July, 1930, shall have effect as if the term mentioned 
therein was sixteen years instead of fourteen years, and any licence existing at 
that date which has been granted for the term of the patent shall be treated as 
having been granted for the term as so extended if the licensee so desires. 

(1-B) Where any party to a contract with the patentee or any other person 
entered into before the 1st day of January, 1930, is subjected to loss or liability 
by reason of the extension of the term of any patent under 
District Court having jurisdiction «[may on application made in this 
mine] in what manner and by which parties such loss or liability shall be borne.j 
(2) A patent, shall, notwithstanding anything therein or in this Act, cease 
if the patentee fails to pay the prescribed fees within the prescribed tim^: 

Provided that where the patentee, before or within three months alter 
the expiration of the time for payment, applies to the Controller 

of time * *], the patent shall, on payment of such additional fee as may oe 

prescHbed, be continued or revived as the case may be >[for ""V so apphed 

ior not exceeding in all three months from the expiration of the time for pay 

'”‘'"‘’ ■’(3) If any proceeding is taken in respect of an 

tPl tSSf r™ in o' ->. 

15. (1) A patentee ^ petition to the Central Government 

Extension term of Patent. praying that his patent may be extended for a further 

term; but such o^he^ acfom'^anied 

bfthe prescribed"’fee »[and must be advertised by the patentee within the pres- 
cribed time ^nd time as may be prescribed and on 

* The words *by any period not exceeding 
three months’ Omitted by Act XII of i939- 
®In sub-s. (I), the words “after advertising in 
the prescribed manner his intention *<> df s® 
have been omitted; and a^fer »he words pr 
cribed fee” the words within brackets hav 

{□), after the word “may” tire word, 
“within brackets have been inserted. 


LEG. REF. . , 

'Sub-s. ( 2 ) newly substituted for old sub-s. 

^^zL)^sCb-s^( 0 °fo^^the word “fourteen” the 
word “sixteen” has been substituted; after the 
same sub-section the new sub-s. (i-A) and (i-B) 
been inserted: in sub-s. ( 2 ) the new pro- 
viso has been substituted for old proviso by 

Ac* VTI of to-^o 

■Substituted by Act XII of 1939- 
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payment of the prescribed fee], give notice to the Controller of objection to the 
extension. 

(3) Where a petition is presented under sub-section (1), the Central 
Government may, as ^[it] thinks fit, dispose of the petition * [itself] or refer it to 
a High Court for decision. 

(4) If the petition be referred to a High Court, then on the hearing of 
such petition under this section, the patentee, and any person who has given 
notice under sub-section (2) of objections, shall be made parlies to the proceed- 
ing, and the Controller shall be entitled to appear and be heard. 

^[(5) The Central Government or the High Court to which a petition is 
referred shall in considering the petition have regard to the nature and merits 
of the invention in relation to the public, to the profits made on the patent and 
to all the circumstances of the case. 

(6) If it appears to the Central Government or to the High Court when 
the petition is referred to it, that the patent has not been sufficiently remunera- 
tive, the Central Government or the High Court, as the case may be, may by 
order extend the term of the patent for a further term not exceeding five or in 
exceptional cases ten years or may order the grant of a new patent for such term 
not exceeding ten years as may be specified in the order and subject to any 
restriction, conditions and provisions which the Central Government or the High 
Court, as the case may be, may think fit]. 

Provided that any patent so extended or granted shall, notwithstanding 
anything therein, or in this Act, cease if the inventor fails to pay before the 
expiration of each year the prescribed fee. 

*[15-A. (1) Where a patent for an invention has been applied for or 

Patents o£ addition granted, and the applicant or the patentee, as the case 

. may be, applies for a further patent in respect of any 

improvement in or modification of the invention, he may in his application for 
the further patent request that the term limited in that patent for the 
duration thereof be the same as that of the original patent or so much of that term 
as is unexpired, and, if he does so, a patent (hereinafter referred to as a patent 
of addition), may be granted for such terms as aforesaid. 

(2) Save as otherwise expressly provided by this Act, a patent of addi- 
tion shall remain in force as long as the patent for the original invention remains 
m force, but no longer, and in respect of a patent of addition no fees shall be payable 
for renewal : 


LEO. REF. 

^Substitulcd by A.O., 1937. 

*S. 15, sub-ss, (5) and (6) substituted by Act 
Xll of 1939. 

•After S. 15 the new S. 15-A has been in.scr- 
ted by Act VII of 1930. 

NOTES. 

Sec. 15 (4L RErEnFNCE under — Frfsh 

Petition TO Court — Nectssitv. — Under S. 15 
of the Act, when a petition is referred for deci- 
sion to the High Court under sub-s. (4), it is the 
Petition originally submitted to the Governor- 
General in Council which the High Court 
should dispose of. The applicant need not file a 
second or fresh petition in the High Court. Such 
a procedure is misconceived. 37 Bom.L.R. 187. 

Scope — Procp.edincs under — Nature of — 
Procedure. — On a reference to the High Court 


by the Governor-General in Council, the matter 
ceases to be merely administrative and be- 
comes a judicial proceeding, the parties to it 
being the patentee on the one hand and tlie 
objectors on the other; the Controller of Patents 
has also the right of audience. In such a pro- 
ceeding, in the absence of any separate or 
special procedure, the ordinary' rules of proce- 
dure followed by the High Court, devoid of its 
tcrhnicalili«'s, should be adopted so far as they 
are applicable to the particular case. The 
High Court has jurisdiction to allow the objec- 
tors to file fresh objections adding further 
grounds of obiection, if that can he done under 
the law relating to the amendment of pleadings; 
and leave to amend the amendments ought to 
be given when the petitioner i.s not taken by 
surprise. 37 Bom.L.R. 187=1935 B. 195. 
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Restoration 

patent. 


o£ 


Provided that if the patent for the original invention is revoked, then the 
patent of addition shall, if the authority by which it is revoked so orders, become 
an independent patent, and the fees payable, and the dates when they become 
payable, shall be determined by its date, but its duration shall not exceed the 
unexpired term of the patent for the original invention. 

(3) The grant of a patent of addition shall be conclusive evidence that 
the invention is a proper subject for a patent of addition, and the validity of the 
patent shall not be questioned on the ground that the invention ought to have been 
the subject of an independent patent.] 

16. (1) Where any patent has ceased owing to the failure of the patentee 

to pay any prescribed fee within the prescribed time, 
lapsed the patentee may apply to the Controller in the pres- 
cribed manner for an order for the restoration of 

the patent. 

(2) Kvery such application shall contain a statement of the circumstances 
which have led to the omission of the payment of the prescribed fee. 

(3) If it appears from such statement that the omission was unintentional 
or unavoidable and that no undue delay has occurred in the making of the appli- 
cation, the Controller shall advertise the application in the prescribed manner, and 
within such time as may be prescribed any person may give notice of opposition 
at the Patent Office. 

(4) W^here such notice is given the Controller shall notify the applicant 
thereof. 

(5) After the expiration of the prescribed period, the Controller shall 
hear the case and, subject to an appeal to the Central Government, issue an order 
either restoring the patent subject to any conditions ^[and restrictions] deemed 
to be advisable or dismissing the application : 

Provided that in every order under this section restoring a patent such 
provisions as may be prescribed shall be inserted for the protection of Persons 
who may have availed themselves of the subject-matter of the patent after the 

patent had ceased. 

Amendment of Application or Specification. 

17 m An applicant or a patentee may at any time, by request in writing 
^ ^ left at the Patent Office and accompanied by the 

Amendment of applica- prescribed fee, seek leave to amend his application or 
tion or specification by Con- specification, including drawings forming part there- 
trollcr. ^yay of disclaimer, correction or explanation, 

stating the nature of, and the reasons for, the proposed amendmenh 

(•2) If the application for a patent has not been accepted, the Controller 
shall determine whether and subject to what conditions (if any) the amendment 

shall be ^Y.t'^any other case the request and the nature of the proposed amend- 
. i n advertised in the prescribed manner, and at any time within three 
months from ftf fir^r^dvertiseiSent any person may give notice at the Patent 

Office of opposition to the amendment. 


were inser- 


LEG. REF. 

iThc words “and rcslriciions’ 

:ed by Act XVIl of ^ch. i. 

notes. 

o .. IS fS'y- Enootry under — Scope OR.— - 
^ sn application for extension of 

Ir, considering an^ be legitimate for the Court 

a *^bat profits the inventor had made 

‘niieT.rr'egT.ua.iSii, and Iha. inquiry may not 


be limited to what the inventor earned 
country, but might include profits made by him 
in all countries where the invention was regis- 
tered or exploited. The Court in such c^e 
insists on a full disclosure of the profits 
the inventor or his assignees, and if the Court 
believes that there has not been a full or boM 
fide disclosure, it may summarily r^ect the 
application. 37 Bom.L.R. 187 — *935 *93* 
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(4) Where such a notice is given, the Controller shall give notice of the 
opposition to the person making the request and shall hear and decide the case. 

(5) Where no notice or opposition is given, or the person so giving notice 
of opposition does not appear, the Controller shall determine whether and subject 
to what conditions, if any, the amendment ought to be allowed. 

(6) The decision of the Controller in either case shall be subject to an 
appeal to the Central Government. 

(7) No amendment shall be allowed that would make the application or 
specification, as amended, claim an invention substantially'^ larger than, or sub- 
stantially different from, the invention claimed by the application or specification 
as it stood before amendment. 


(8) Leave to amend shall be conclusive as to the right of the party to 
make the amendment allowed, except in case of fraud ; and the amendment shall 
be advertised in the prescribed manner, and shall in all Courts and for all purposes 
be deemed to form part of the application or specification. 

(9) This section shall not apply when and so long as any suit for in- 
fringement or proceeding before a Court for the revocation of the patent is 
pending. 


18. In any suit for infringement of a patent or proceeding before a Court 

Amendment of specifica- the revocation of a patent the Court may by order 

tion by the Court. allow the patentee to amend his specification by way 

of disclaimer, ‘[correction or explanation] in such 
manner, and subject to such terms as to costs, advertisement or otherwise, as the 
Court may think fit : 


LEG. REF. 

*Iri S. i8 after the word “disclaimer” the 
words “correction or explanation” have been 
inserted by Act VII of 1930, S. 12. 

NOTES. 

Sec. 17 (1) and G: Appi-tcation to con- 
troller FOR AMENDMENT OF Si'ECIF IC ATION. In 

application under S. 1 7 of the Act, for am<!nd- 
ment of specification made to the Controller 
of Patents, the latter h as absolute powers to 
decide whether the amendment sout»ht would 
make the specification claim an invention 
larger than, and substantially clifTcrcnt frotn, 
that claimed in the orij^inal specification. This 
power of the Controller is, under S. 17 (fi), 

subject to an appeal to the Governor-General 
in Council. In such a case it is quite impossi- 
ble for the Court to investigate the matter, .and 
then by anticipation to prohibit the Controller 
from^ proceeding, on the assumption that Jiis 
decision, when given, will be erroneous. 'I'o 
do so would be an usurpation on the part of 
the Court of the Jurisdiction which the law has 
given to the Controller. 61 C. 450=38 C.W’.N. 
729=1934 G. 725. 

Sec. 17 ( 1 ) and ( 7 ). — An applic.ant for 

amendment of his specification has upon hiifi the 
burden of showing that his amendment fall^ \vith 
in one or other of the three categories of dis- 
claimer; correction or explanation and that he 
IS not claiming an invention which is substan- 
*^11 than, or different from, that origi- 

nally claimed. The onus is not discharged 
unlMs^ his amendment is unambiguous and he 
®*‘^°^*she3 with sufficient certaintly either that 
ln»s claim is merely one of those already cover- 


ed by some one or more of the old claims upon 
whicii he relies or that it does not comprise an 
invention substantially larger than or substan- 
tially different from that covered by the un- 
amended specification. 1932 A.C. 709=139 I. 
C. 657=1932 P.C. 266 (P.C.). 

Sec. 17 ( 9 ): Simt, vviif.n fending — .'\fpeal, 
IP ‘suit.’ — .\flcr judgment was pronounced by 
the Court in a suit for infringement of patent, 
an application was presented under S. 17 of 
the Act, to the Controller of Patents for leave 
to amend the specification of the amendment. 
The application was duly advertised under S. 17 
(3) of the Act. Subsequently an appeal was 
filed against tlic decree in the suit. Objecrion 
was raised to the maintainability of the appli- 
cation on the grount! that S. 17 (9) of the Act 
deprived the Controller of all jurisdiction in the 
matter, as the action for infringement was still 
to be regarded .as pending. Held, that the suit 
for purposes of S. 17 (9) terminated the moment 
the Court pronounced its judicial decision and 
could not be regarded as pending when the 
application was presented to the Controller of 
Patents: that “suit” did not include an appeal 
from the decree in a suit for infringement, 
under S. 17 ^ 9 )» that an action for infringement 
meant action before judgment; and tliat the 
filing of an appeal did not deprive the Control- 
ler of jurisdiction to deal with an application 
already presented to him under S. 17 (i). 61 

C. 450 = 3^ C.VV.N. 729 = 1934 C. 725. 

Sec. 18 — .\pplication to Court f»r amend- 
ment of specification under S. lO — Withdrawal 
without leave — Fresh application to Controller 
of Patents, if barred- See 61 C. 450 = 38 G.W. 
N. 729=1934 G. 725, 
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Provided that no amendment shall be so allowed that would make the 
specification, as amended, claim an invention substantially larg^er than, or sub- 
stantially different from, the invention claimed by the specification as it stood 
before the amendment, and where an application for such an order is made to 
the Court, notice of the application shall be given to the Controller, and the 
Controller shall have the right to appear and be heard. 

19. Where an amendment of a specification by way of disclaimer, correc- 

tion or explanation has been allowed under this Act, 
I^striction on recovery damages shall be given in any suit in respect of 

o amages. invention * [before the date of the 

decision allowing the amendment] unless the patentee establishes to the satis- 
faction of the Court that his original claim was framed in good faith and with 
reasonable skill and knowledge. 

Register of Patents. 

20. ( 1 ) There shall be kept at the Patent Office a book called the Register 

^ . f -p * * Patents, wherein shall be entered the names and 

egis er o a en s. addresses of grantees of patents, notifications of 

assignments and of transmissions of patents, of licences under patents, and of 
amendments, extensions and revocations of patents, and such other matters 
affecting the validity or proprietorship of patents as may be prescribed. 

(2) The register of inventions and address-book existing at the commen- 
cement of this Act shall be incorporated with, and form part of, the register of 
patents under this Act. 

(3) The register of patents shall be prhna facie evidence of any matters 
by this Act directed or authorised to be inserted therein. 

(4) Copies of deeds, licences and any other documents affecting the 

proprietorship in any patent or in any licence thereunder, must be supphedjio ^e 
Controller in the prescribed manner for filing in the Patent Office J* 

CroTJun. 

21. n(l) Subject to the other provisions of this section, a patent shall 

have to all intents the like effect as agai'^st His 
Patent to bind Crown. Majesty the King as it has against a subject. 

(2) The officers or authorities administering any department the 
service of His Majesty may, by themselves or by such of their ^ 

tors or others as may be authorized in writing by them, at any 

application, and after giving notice to the applicant or P® ^ ’ either 

eLSrcise the invention for the service of the Crown on such terms as 
before or after the use thereof, be agreed on, with the approva^^^^^ 

Government between such s®efue°d 'in^thrmanner hereinafter provided. 

, in default of agreement, as may be settiea m between the applicant or 

..nd the terms of any oncers or authorities, shall be inopera- 

patentce and any person other exercise of the invention for the service 

tive so far as concerns the making, use or exercise ui 

Li-xj RER patent” have been omitted by Act VII of 1930 , 

■In S. .9 for .he wordsj;bcrorc _thc^ S. ^. 4 .^ substituted 


or 
And 


-jxi o. ly , ,, . “before *i>ew s>s. 21 anu — 

ar^riiments shall not be recei- A.L.J. U, 


ment” have been substituted by S. 13 of Act 

VII of 1930 
»In 

such copie.s 

licences or other documents ^ 

ved as evidence of any transaction affecting a 
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behalf of, the officers or authorities administering any department of the service 
of His Majesty (such invention not having been communicated directly or 
indirectly by the applicant or patentee), such officers or authorities, or such of 
their agents, contractors, or others as may be authorized in writing by them, 
may, after giving notice to the applicant or patentee, make, use or exercise the 
invention so recorded or tried for the service of the Crown, free of any royalty 
or other payment to the applicant or patentee, notwithstanding the existence of 
the patent. If, in the opinion of such officers or authorities, the disclosure to the 
applicant or patentee, as the case may be, of the document recording the inven- 
tion, or the evidence of the trial thereof, if required, would be detrimental to 
the public interest, it may be made confidentially to counsel on behalf of the 
applicant or patentee, or to any independent expert mutually agreed upon. 


(4) In the event of any dispute as to the making, use or exercise of an 
invention under this section, or the terms therefor, or as to the existence or scope 
of any record or trial as aforesaid, the matter shall be referred to the High Court 
for decision, who shall have power to refer the whole matter or any question 
or issue of fact arising thereon to be tried before a special or official referee or 
an arbitrator upon such terms as it may direct. The Court, referee or arbitrator, 
as the case may be, may, with the consent of the parties, take into consideration 
the validity of the patent for the purposes only of the reference and for the 
determination of the issues between the applicant or patentee and such officers 
or authorities. The Court, referee or arbitrator, further, in settling the terms 
as aforesaid, shall be entitled to take into consideration any benefit or compen- 
sation which the applicant or patentee, or any other person interested in the patent, 
may have received directly or indirectly from the Crown or from such officers 
or authorities in respect of such patent: 

Provided that, if the inventor or patentee is a Government servant and 
the subject-matter of the invention is certified by the Central Government or 
Provincial Government to be connected with work done iii the course of such 
service, any such dispute shall be settled by the Central Government after hearing 
the applicant or patentee and any other person having an interest in the invention 
or patent. 

(5) The right to use an invention for the services of the Crown under 
the provisions of this section, or any provisions for which this section is sub- 
stituted, shall include, and shall be deemed always to have included, the power 
to sell any articles made in pursuance of such right which are no longer required 
for the services of the Crown. 

(6) Nothing in this section shall affect the right of the Crown or of any 
person deriving title directly or indirectly from the Crown to sell or use any 
articles forfeited under any law for the time being m force relating to customs 

or excise. 


21-A (1) The inventor of any improvement in instruments or munitions 

of war may (either for or without valuable consider- 
Assipnment of patent to assifrn to the ’fCenlral Government! on behalf 


the '[Central Government.! 
of 


ation') assign to the Government] on behalf 

of His Majesty all the benefit of the invention and 


of any patent obtained or to be obtained for the invention; and the '[Central 
Government] may be a party to the assignment. 


(2) The assignment shall effectuallv vest the benefit of the invention and 
patent in the '[Centra! Government] on behalf of His Majesty, and all coven- 
ants and agreefnents therein contained for keeping the invention secret and 
otherwise shall be valid and effectual (notwithstanding any want of valuable 


REF. REF. 

'^ubstitvtted for thewords ‘Secretary of St^tr 


for India in Council’ by A.O., 1937. 
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enforced accordingly by or on behalf of the ':iCentral 

(3) \Vhere any such assignment has been made, the Central Govern- 
ment at any time before the publication of the specification, certify to the 

Controller that, in the interest of the public service, the particulars of the inven- 
tion and of the manner in which it is to be performed should be kept secret. 

Central Government so certify, the application and specifi- 
cations, with the drawings (if an}') and any amendment of the specification 
and any copies of such documents and drawings, shall, instead of being left in 
the ordinary manner at the Patent Office, be delivered to the Controller in a 
packet sealed by authority of the Central Government. 

(5) The packet shall, until the expiration of the term during which a 
patent for the invention may be in force, be kept sealed by the Controller, and 
shall not be opened save under the authority of an order of the Central 
Government. 

^ (6) The sealed packet shall be delivered at any time during the con- 

tinuance^ of the patent to any person authorized by the Central Government to 
receive it, and shall, if returned to the Controller, be again kept sealed by him. 

(7) On the expiration of the term of the patent, the sealed packet shall 
be delivered to the Central Government. 

(8) Where the Central Government certifies as aforesaid after an appli- 
cation for a patent has been left at the Patent Office but before the publication 
of the specification, the application and specifications, with the drawings (if any), 
shall be forthwith placed in a packet sealed by authority of the Controller, and 
the packet shall be subject to the foregoing provisions respecting a packet sealed 
by authority of the Central Government. 

(9) No proceeding by petition or otherwise shall lie for revocation of a 
patent granted for an invention in relation to which a certificate has been given 
by the Central Government as aforesaid. 

(10) No copy of any specification or other document or drawing, by this 
section required to be placed in a sealed packet, shall in any manner whatever 
be published or open to the inspection of the public, but, save as otherwise 
provided in this section, the provisions of this Act shall apply in respect of any 
such invention and patent as aforesaid. 

(11) The Central Government may at any time waive the benefit of this 
section with respect to any particular invention, and the specifications, documents 
and drawings shall be thenceforth kept and dealt with in the ordinary way. 

(12) The communication of any invention for any improvement in instru- 
ments or munitions of war to * *] the Central Government or to any 

person or persons authorized by * *] the Central Government to investi- 

gate the same or the merits thereof, shall not, nor shall anything done for the 
purposes of the investigation, be deemed use or publication of such invention 
so as to prejudice the grant or validity of any patent for the same.] 

Compulsory licences and Revocation. 

22. (1) Any person interested may present a petition to the Central Gov- 

ernment, which shall be left at the Patent Office, 
Compulsory licences and together with the prescribed fee, alleging that ®[the 
revoca ion. demand for a patented article in British India is not 

being met to an adequate extent and on reasonable terms], and praying for the 
grant of a compulsory licence, or, in the alternative, for the revocation of the 

patent. — 

leg. RKF. requirements of the public with respect^^to a 

I Substituted for the words ‘‘Secretary of patented invention have not been satisfied** the 


State for India in Council** by A.O.. 1037. 

*Thc words “the Secretary of State for India 
in Council or” omitted by Act XXXTV of iQ^^q. 


words “the demand for a patented article in 
British India is not bein^ met to an adequate 
extent and on • reasonable terms’* have been 


*In sub-s. (1) for the words “the reasonable substituted by Act VII ol 1930, a. 10. 
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(2) The Central Government shall consider the petition, and if the parties 
do not come to an arrangement between themselves, the Central Government may, 
as *[it] thinks fit, either dispose of the petition ’[[itself] or refer it to a High Court 
for decision. 

(3) The provisions of sub-section (4) of section 15, prescribing the pro- 
cedure to be followed in the case of references to the Court under that section, 
shall apply in the case of references made to the Court under this section. 

(4) If the Central Government is of opinion or where a reference has 
been made under sub-section (2) to a High Court, that Court finds that ®[the 
demand for the patented article in British India is not being met to an adequate 
extent and on reasonable terms] the patentee may be ordered to grant licences 
on such terms as the Central Government or the High Court, as the case may 
be, may think just, or, if the Central Government or the High Court is of opinion 
that ®[the demand will not be adequately met] by the grant of licences, the patent 
may be revoked by order of the Central Government or the High Court : 

Provided that an order of revocation shall not be made before the expira- 
tion of four years from the date of the patent, or if the patentee gives satisfactory 
reasons for his default. 

(5) For the purposes of this section ®[the demand for a patented article 
shall not be deemed to have been met to an adequate extend and on reasonable 
terms] — 

(а) If by reason of the default of the patentee to manufacture to an 

adequate extent and supply on reasonable terms the patented article or an}" parts 
thereof which are- necessaiy for its efficient working, or to carry on the patened 
process to an adequate extent or to grant licences on reasonable terms, any 
existing trade or industry or the establishment of any new trade or industry in 
British India is unfairly prejudiced, *[* * *] ; or 

(6) If any trade or industry in British India is unfairly prejudiced by the 

conditions attached by the patentee ®[* * *1 to the purchase, hire or use of 

the patented article or to the using or working of the patented process. 

(б) [Omitted by Act VII of 1930.] 

23. (1) At any time not less than four years after the date of a patent 

granted under this Act. any person may apply to the 
Central Government °[for relief under this section] 
on the ground that the patented article or process is 
manufactured or carried on exclusively or mainly 

(2) The Central Government shall consider the application, and. if after 
inquiry, ’[it] is satisfied — 

(o) that the allegations contained therein are correct: and 

(6) that the applicant is prepared, and is in a position, to manufacture, 
or carry on the patented article or process in Briti.'^h India ; and 


Revocation of patents 
worked outside British 
India. 

outside British India. 


LEG. REF. 

’Substituted by A.O.. I9T7- 

*In sub-5» (4) for the words “the reasonable 
requirements of the public with referenre to the 
patented invention have not been satisfied’* the 
Words within brackets have been «5ab«;titut- 
and for the words “the reasonable rerjuire 
**ients of the public will not be satisfied’’ the 
Words **the demand will not be adequately met” 
been substituted by Act VII of 1930. 

In sub-s. (5V for the words “the reasonable 
feemirements of the public shall not be deemed 
o have been satisfied” the words “the demand 
a patented article shall not be deemed to 

C. C, 


have been met to an adequate extent and on 
reasonable termd’ have been substituted by Act 
Vri of tqqo. 

■*10 cl. (r?) the words “or the demand for the 
patented article or the article produced bv the 
patented pro'-ess is not reasonably met” have 
been omitted bv \ct VII of iq^o. 

*ln cl. (A) the words “before or after the 
commencement of this Act” have been omitted 
by Act VII of 1030. 

sub-s. (t), S. 23. f »r the words “for the 
revocation of the patent” the words “for relief 
undjrthis section” shall be sibstitutcd by Act 
VII of 1930. 
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the patentee refuses to grant a licence on reasonable terms, then, 
subject to the provisions of this section, and unless the patentee proves that the 
pat^ted article or process is manufactured or carried on to an adequate extent 
in British India or gives satisfactory reasons why the article or process is not 
so manufactured or carried on, the Central Government may make an order 
* [ (^*) ] revoking the patent either — 

(i) forthwith ; or 

. (ii) after such reasonable interval as may be specified in the order, unless 

in the meantime it is shown to ®[its] satisfaction that the patented article or pro- 
cess is manufactured or carried on within British India to an adequate extent; 
^[or 

(b) ordering the patentee to grant a licence to the applicant which may be 
a licence exclusive to him or otherwise as the Central Government may direct.] 

(3) No order revoking a patent shall be made under the last sub-section 
which is at variance with any treaty, convention, arrangement or engagement 
with any foreign country or British possession. 

(4) The Central Government may, on the application of the patentee, 
extend the time limited in any order made under sub-section (2), clause (ii), for 
such period not exceeding two years as ®[it] may specify in a subsequent order 
or revoke any order made under sub-section (2), clause (n)» or any subsequent 
order if sufficient cause is in his opinion shown by the patentee. 

^[23-A. An order of the High Court under section 22 or of the Central 
^ , , Government! under section 22 or section 23, 

section, 22 or section 23 . 

prejudice to any other method of enforcement, operate 
as if it were embodied in a deed granting a licence and executed by the patentee 
and all other necessary parties.] 

24. A patentee may at an 3 ’ time, by giving notice in the prescribed manner 

to the Controller, offer to surrender his patent, and 
Power of Controller to Controller may, if after giving notice of the offer 

revoke surrendered patent. hearing all parties who desire to be heard he 

thinks fit, accept the offer, and thereupon make an order for the revocation of 

the patent. 

25. A patent shall be deemed to be revoked if the Central Government 

declares, by notification in the Official Gazette the 
patent or the mode in which it is exercised to be 
chievous to the State or generally prejudical to the 


Revocation of patent on 
public grounds. 

public. 

Legal Proceedings^. 

26 Revocation of a patent in whole or in part may be obtained on 

petition to or on counter claim in a suit for infringe- 
Petition for revocation of ment before a High Court on all or any of the following 
patent. grounds, namely : — 

Pesh. 38. It is quite competent to a petitioner 
in revocation proceedings to contend under the 
provisions of S. 26 (i) (A) that ah invention 
claimed bv the patentees is neither a nov^ty nor 
a patentable inx'cntion and thus, in erlect, to 
raise the whole question as one of subject-matter. 
43 G.W.N. 697. A bona Jide and subs^ntial, 
allegation of any of the grounds specihed m 
S. 26 (2) (A) would be sufficient to give a i^ti- 
tioner an initial locus standi to present a 
for revocation of a patent even in the 
the authority of the Advocate-General. A person 
qualified under S, 26 (2) (A) js not, however, 


LEG. REF. 

‘In sub-s. (2) after the words “may make an 
order” the letter and brackets “(o)” shall be 
inserted, and after cl. (ii) the new clause (A) has 
been added by Act VII of 1930. 

^Substituted by A.O., 1937 - 

aNewly added by Act VII of I930- 

*Sec. 26, sub-sec. (i) substituted by Act XII 

NOTES. 

Sec 26 “Utility, novelty and invention” — 

Meaning of. See 53 C. 306=1926 C. 152. Ar 
fjlso 40 Bom.L.R. 478=1938 347 ‘> *949 
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(a) that the invention has been the subject of a valid prior grant oT a 
patent in British India ; 

(fc) that the true and first inventor or his legal representative or assign 
was not the applicant, or one of the applicants for the patent ; 

(c') that the patent was obtained in fraud of the rights of the person 
applying for the revocation or of any person under or through whom he claims ; 

(d) that the invention was not, at the date of the patent, a manner of new 
manufacture or improvement ; 

(e) that the invention does not involve any inventive step, having regard 
to what was known or used prior to the date of the patent; 

(/) that the invention is of no utility; 

(g') that the specification does not sufficiently and fairly describe and 
ascertain the nature of the invention and the manner in which the inven- 
tion is to be performed ; 

(h') that the specification does not sufficiently and clearly ascertain the 
scope of the invention claimed ; 

(1) that the patent was obtained on a false suggestion or representation; 

(/) that the primary or intended use or exercise of the invention is con-. 

trary to law ; 

(k) that the patentee has contravened, or has not complied with, the 
conditions contained in the patent ; 

(/) that the specification does not disclose the best method of performance 
of the invention known to the applicant for the patent at the time when the 
specification was left at the Patent Office; 

(m) that prior to the date of the patent, the patentee or other persons 
(not being authorities administering any department of the service of His 
Majesty, or the agents or contractors of, or any other persons atithorised in that 
behalf by, the Central Government) secretly worked the invention on a com- 
mercial scale (and not merely by way of reasonable trial or experiment) in 
British India, and thereby made direct or indirect profits in excess of such 
amount as the Court may in consideration of all the circumstances of the case 
deem reasonable : 

Provided that this sub-section shall have effect in relation to the ground 
of revocation specified — 

(t) in clause (b), subject to the provisions of section 78-A, or 

(ii) in clause (d), subject to the provisions of sub-section (1) of 
section 13, sub-section (2) of section 21, section 38 and section 40.] 

(2) A petition for revocation of a patent may be presented — 

(a) by the Advocate-General or any person authorized by him; or 

(b) by any person alleging — r , 

(i) that the patent was obtained in fraud of his rights or of the rights of 
any person under or through whom he claims ; or 

(ii) that he, or any person under or through whom he claims, was the 
true and first inventor of any invention included in the claim of the patentee ; or 

(iii) that he, or any person under or through whom he claims an interest 
in any trade business or manufacture, had publicly manufactured, used or sold, 
within British India, before the date of the patent, anything claimed by the 
patentee as his invention. 

NOTES Secs. 26 and 28 . — TEic onus lies heavily on 

confined to the grounds of invalidity giving him the petitioner to show that the respondent is 
hit hem to present the petition. He may also not the true and first inventor of the invention, 
rely on other grounds, namely, those set forth in 74 P.W.R. 1.915 — 29 I.C. 904* also 10 C.W, 

3 . a6 (i) of the Act. 43 C.W.N. 697. N. 985; 17 A. 490. 
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Civil irrespective of any provisions of the Code of 

f ’ behalf, require any person, other than the Advo- 

cate-General or any person authorized by him, applying for the revocation of a 
patent, to give security for the payment of all costs incurred or likely to be incui- 
red by any person appearing to oppose the petition. 

27. ( 1 ) Notice of any petition for revocation of a patent under section 26 

XT ^ shall be served on all persons appearing from the 

register to be proprietors of that patent or to have 
shares or interests therein, and it shall not be neces- 
sary to serve the notice on any other person. 

(2) The notice shall be deemed to be sufficiently served if a copy thereof 
is sent by post in a registered letter directed to the person and place for the time 
being stated in the register. 

28. (1) A High Court may, if it thinks fit, direct an issue for the trial, 

before itself or any other High Court, or any District 

3r Trial 

before other courts, 
dingly. 

(2) If the issue is directed to another High Court, the finding shall be 
certified by that Court to the High Court directing the issue. 

(3) If the issue is directed to a District Court, the finding of that Court 
shall not be subject to appeal, but the evidence taken upon the trial shall be 
recorded, and a copy thereof, certified by the Judge of the Court, shall be trans- 
mitted, together with an 3 ^ remarks which he may think fit to make thereon, to 
the High Court directing the issue, and the High Court may thereupon act upon 
the finding of the District Court, or dispose of the petition upon the evidence 
recorded, or direct a new trial, as the justice of the case may require. 

29. ( 1 ) A patentee may institute a suit in a District Court having juris- 

^ . . . . . . diction to try the suit against any person who, during 

,>afcms 'nf'--"eement of continuance of a patent acquired by him under 

* ’ this Act in respect of an invention, makes, sells or 

uses the invention without his licence, or counterfeits it, or imitates it: 


Framing issue for trial Court, of any question arising upon a petition to itself 

under section 26, and the issue shall be tried accor- 


NOTES. 

Sec. 27 . — In a suit by an unregistered assig. 
nee of a patent for infring ement of patent righis, 
the Patna High Court gave judgment against the 
plaintifl' and purported, in respect of a counter- 
claim made by the defendant, to revoke the 
patent. In view of this judgment, the Controller 
entered in the Register of Patents a note to the 
effect that the patent was revoked. Xhe peti- 
tioner who was the original patentee and who 
had no notice of and was not made_ a party 
to the suit applied to the Controller in Calcutta 
to expunge that entry. On a reference by the 
ConiroUer to the Calcutta High Court, htld, that 
entry which was obviously to the detriment of 
the petitioner should be expunged from the 
record and that the renewal fee in respect of the 
patent offcrcfl by the petitioner should be 
accepted by the Controller on the basis of the 
validity of the patent granted to him. 41 C.W. 

N. 603=1937 Cal. 365 = 1. L.R. (1937) 2 Cal. 
230* 

Sec. 29 . — Under the Act of i 889 a defendant 
in an action for infringement is allowed to set 
up by way of defence all the grounds on which 
the grant of a patent could bp oppo'.ed. See 27 
J.C. 996 = 27 M.L.J. 573. Grounds that can be 


pleaded as defence under the Act of 191 *♦ 
not be pleaded in a suit instituted before the 
Act. 27 M.L.J. 573 - Novelty and prior user 
as defence. See 18 L.W. 141=28 C.VV.N. 3437™ 
1923 P.G. 103. A patent may be infringed m 
several ways, one of which is by using the inven- 
tion or any colourable imitation thereof in the 
manufacture of articles or by putting the inven- 
tion in practice in any other way. A patent 
mav sometimes be infringed by taking a part 
only of tne invention, but that depends on 
whether the part for which protection is asked 
is a new and material part especially in the case 
of combination. Xhe question of infringement 
is a mixed question of law and fact. Xhe plain - 
tiff in a patent action has got to prove that his 
process has been counterfeited or imitated ^by 
the defendant. It is necessary for him to gwe 
the particulars of the breaches constituting the 
alleged infringement of his patent rights. 37 
Bom. L.R. 665. On this section, see also Qb A- 
96; 12 C.W.N. 446; 4 A.L.J. I r. An assignee ot 
a patent who has not registered the assignment 
under S. 63 of the Patents and Design Act 
is not a patentee within the meaning p* ® 
(12) of that Act, and has, therefore, no right to 
bring any j suit for infringement pf patent 


5 . 35 ] 
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^[Provided that where a counter claim for revocation of the patent is made 
by the defendant, the suit, along with the counter claim, shall be transferred to 
the High Court for decision.] 

(2) Every ground on which a patent may be revoked under ^[section 26] 
shall be available by way of defence to a suit for infringement. 

30. A patentee shall not be entitled to recover any damages in respect of 

_ . ^ . any infringement of a patent granted after the com- 

Exemptuan of innocent mencement of this Act from any defendant who 

damages. proves that at the date of the infringement he was not 

aware, nor had reasonable means of making himself 
aware, of the existence of the patent, and the marking of an article with the 
word “patent," “patented," or any word or words expressing or implying that a 
patent has been obtained for the article, stamped, engraved, impressed on, or 
otherwise applied to the article, shall not be deemed to constitute notice of the 
existence of the patent unless the word or words are accompanied by the year 
and number of the patent : 

Provided that nothing in this section shall affect any proceedings for an 
injunction. 

31. In a suit for infringement of a patent, the Court may, on the appli- 

. cation of either party, make such order for an injunc- 

in inspection, etc., tion, inspection or account, and impose such terms 

and give such directions respecting the same and the 
proceedings thereon, as the Court may see fit. 

32. In a suit for infringement of a patent the Court may certify that the 

^ validity of the patent came in question, and if the 

validity Court so certifies, then in any subsequent suit in that 
on. Court for infringement of the same patent the plain- 

tiff, on obtaining a final order or judgment in his 
favour, shall, unless the Court trying the suit otherwise directs, have his full 
costs, charges, and expenses of and incidental to the said suit properly incurred. 

33. A Court making a decree in a suit under section 29 or an order on a 

, ^ petition under section 26 shall send a copy of the 

and ^°^T*®*'°** decree or order, as the case may be, to the Controller, 

troller?*^ o t e on- shall cause an entry thereof and reference there- 

to to be made in the register of patents. 

34. A High Court to which a petition has been presented under section 26 


to 


may stay proceedings on or dismiss the petition if in 
its opinion the petition would be disposed of more 
justly or conveniently by another High Court. 

a suit or proceeding for infringement or revocation of a 

patent, the Court may, if it thinks fit, and shall on the 
request of ^fall] the parties to the proceedings, call in 
the aid of an assessor specially qualified, and try the case wholly or partially 
with his assistance. 

(2) A Court exercising appellate jurisdiction in respect of such suit or 
proceeding may, if it thinks fit, call in the aid of an assessor as aforesaid. 


Power of High Court 
stay proceedings, etc. 


35. (1) In 

Hearing with 


assessor. 


LEG. REF. 

'Proviso to sub-sec. (l) of see. ‘.29 added by 
Act XII of 1939. 

•Substituted by Act XII of 19T9- 
•In sub-s. (l) of S. 35 for the words “cither 
the word “all * have been substituted by 


Act \ II c f 1930. 

NtyrES. 

rights regarding that p.-.ient. 41 C.W.N. 603 = 
1037 Cal. 373= I.I..R. (1937) 2 Cal. 230. SW 
a/so 43 C.W.N. 697. 
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(3) The remuneration, if any, to be paid to an assessor under this section 
shall in every case be determined by the Court and be paid by it as part of the 
expenses of the execution of this Act. 

^[35-A. Notwithstanding anything contained in section 19, if the Court in 

Grant of relief in respect infringement of a patent Hnds that any 

of particular claims. more of the claims m the specification in res- 

pect of which the infringement is alleged, are valid, 
it may, subject to its discretion as to costs and as to the date from which 
damages should be reckoned and to such terms as to amendment as it may deeni 
desirable, grant relief in respect of any of such claims which are infringed 
without regard to the invalidity of any other claim in the specification. In 
exercising such discretion the Court may take into consideration the conduct of 
the parties in inserting such invalid claims in the specification or permitting them 
to remain there.] 

36. Where, any person claiming ®[to have an interest in a patent] by 

circulars, advertisements or otherwise, threatens any 
Remedy in case of ground- other person with any legal proceedings or liability 
less threats of legal pro- respect of any alleged infringement of the patent, 

cee mgs. person aggrieved thereby may bring a suit against 

him in a District Court having jurisdiction to try the suit, and may obtain an 
injunction against the continuance of such threats, and may recover such damage 
(if any) as he has sustained thereby, if the alleged infringement to which the 

threats related was not in fact an infringement of *[the patent] : 

3 [Provided that this section shall not apply if an action for infringement 
of the patent is commenced and prosecuted with due diligence]. 

JUiscellaneous. 

37. Where, after the commencement of this Act, a patent is granted to 

two or more persons jointly, they shall, unless other- 
wise specified in the patent, be treated for the purpose 
of the devolution of the legal interest therein as joint 

tenants, but subject to any contract to the contrary, each of such persons shall 
be entitled to use the invention for his own profit without accounting to tne 
others but shall not be entitled to grant a licence without their consent, and, it 
any such person dies, his beneficial interest in the patent shall devolve on his 

legal representatives. 

^{^9. The Dublic use or knowledge of an invention in British India before 
^ ^ the date of the application for a patent thereon shall 

Public use or knowledge invalidate the patent granted thereon if the 

of invention: knowledge has been obtained surreptitiously or in 

fr-iud of the true and first inventor or his legal representative or assi^ or has 
been communicated to the public in fraud of such inventor or his legal represen- 
tative or assign or in breach of confidence : 

S. 38 of the Act distinguishes clearly between 
public user and private user. Whether a pro- 
cess has been publicly used or not is a question 
of fact. 36 Bom.L.R. 80 i =*934 4®7=*53t' 

G. 481. tinder S. 38, if an article manufactured 
unfler a secret process is of such a character 
that no one by examining it can find out the 
secret of that manufacture, then the sale of that 
article in public cannot amount to public user 
of the process. Public user does not mean use 
by the public but use in a public 
not secretly. Public user which would invalidate 
an invention or rather on account of 
invention shall not be treated as a new invention 


Grant of patents to two 
or more persons. 


LEG. REF. 

iNcwlv added by Act VII of igso- 
sin S for the words “to be the patentee ot 

an invention” the words “to have an interest in 
a patent” have been substituted ; for the words 
“any legal rights of the person making such 
threats” the words “the patent’ have been 

substitut<rd by Act VII of > 93 ^- . 

«For the old proviso to S. the new proviso 

has been substituted by Act Vjl of .930. 

* 5 . 38 substituted by Act XII of 1939* 

NOTES. 

Sec. 38: Scope — Public and private user. 


S. 40] 
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Provided that such inventor or his legal representative or assign has not 
acquiesced in the public use of his invention, and that he applies for a patent 
widiin six months after the commencement of such use]. 


39. If a patent is lost or destroyed, or its non-production is accounted for 

to the satisfaction of the Controller, the Controller 
Loss or destruction of rnay at any time, on payment of the prescribed fee, 
patent. ^ duplicate thereof. 


^[40. The exhibition of an invention at an industrial or other exhibition to 

which the provisions of this section have been extend- 
Provisions as to exhibi- [^y Central Government by notification in the 

learned societies. Qmcial Gazette, or the publication of any description 

of the invention during the period of the holding of 
the exhibition, or the use of the invention for the purpose of the exhibition in 
the place where the exhibition is held, or the use of the invention or the publica- 
tion of any description thereof, during or after the period of the holding of the 
exhibition, by any person elsewhere without the privity or consent of the inven- 
tor or the reading of a paper by an inventor before a learned society, or the publi- 
cation of that paper in the society's transactions shall not prejudice the right of 
the inventor to apply for and obtain a patent in respect of the invention, or the 
validity of any patent granted on the application : 


* Section 40 substituted by Act XH of 

NOTES. 

must be the use of the invcniion in public. *934 
Bom. 407, 

Secret use op invention — Right to patent. 
— When there has been no more than a secret 
use of the invention by the inventor with a view 
to taking out a patent or the manufactitre for the 
inventor and under !njun<tif>ns as to serrery by 
a manufacturer, the patent will be good. Hut 
this will not be the case where the secret process 
has been used for profit <>r %vhcre the 
was communicated to a thir<l person in a nianncr 
which both in law and in equity allowed liirn to 
do what he liked Nvith the in\<*niiun, S. 
allows a secret user for a rcascjnablc profit. i 03 l 
B. 407. 

Patent — Essentials oi- vALioirv — Puplic 

USER AND VRIV'ATE USLR — DfS I INCTI<^>N. The 

two features necessary to the validity of a 
patent arc novelty and utility, but the real 
test is the novelty of the invent!' 'H. .N’ovtlty 
ts essential, for otherwise there would lx* i'«o 
benefit to the public and conse<)Ucntly no 
consideration moving fr->m the p.iientoe. A 
plea of want of novelty also inchides flu- 
idea of want of subject-mallrr. Under S. 
there must he an absence of prior piiblica'.it'n 
or of prior public user; and if the U'^ei' is .-.cc rot 
or cxpcrinrcntal, the profits made by »Ijc iiiven- 
Jor from his invcniion must not be excessive. 
There is a dLstinction under the section betw«-<‘n 
public user and private user as also bclwe'-n 
public user of the invention by woiking it e<»m- 
mercially, and public user of the invention 
from the point of view of publieaxiioii. 1 lie 
public user of the invention for purposes of 
tirade may, in certain ca.se.s, defeat a patent 
for want of novelty quite apart from the ques- 
Uon of publication. It is also char tJiat, it 
the public has once become possessed of the 


knowledge of the invention before the date 
of the applicaii jii, no patent subsequently 
granted is valid. 37 Bom.b.R. 66 ^:=iq->6 

B. 99 

PuoLtc USER ozK pi;BMc\rfON — What consti- 
tutes. — Public user d-ics not ni. an a u.scr or 
exercise of the invention by the public, but a 
user or e.eercise in a public manner, and that is 
a queitio i of fact. If the invention is being put 
into practice before anJ at the date of the 
grant, the grant will not be far a new invention 
or ni.aiiiifacturc, wJictficr the invomion is being 
pi .u lise 1 by the .oatcntcc hiiasclf or by others. 
A use of tlu; inviuition for purposes of trade 
may constitute a prior user invalidating the 
patent, and a prior puijli,; sale of goods or arti- 
cl.*i treated according to the invcmioii is a public 
user, the sale b ’ing sir.>ng evicie.ncc of the user 
being cqnimcrciat and not experimental. But 
to constitute evideiif e of pul^Iic user, the sale 
must be open and in thf oidinary way of busi- 
ness. The publication of an invention by sale 
of tl»e articles treated by it for purposes of trade 
by the p tentee or by others rnay constitute a 
prior user e\en ifth. ie is no publication. -to 
B >rn. L. K. 6G 5 — 1 936 H. gq. 

E;ii'Li<iMtNr.\L USER — User eor Profit Dis- 

ri.N*:rio.N — IWcEs ive I'KOitts — Test. — A prior 
u.scr iniglrt be of an experimental nature, ie 
what was gcnuincdy necessary for the inventor 
to saii-sly liimsch as to the practicability of his 
invention. If it exceeds such limits and is 
carried on for profits, such user will defeat the 
sul:s'- pjcnt p.uent. But a distinction has to be 
drawn bctwccMi the use of an invention for profit 
and the carrying out of experiments which turn 
out succesful and only incidentally bring in 
prohl to the inventor. I'herc i.s no test or 
auLhority lay'ing clown the limit beyond wliich 
the profits made by the inventor out of his 
invention are deemed e.xccssivc* It is the in- 
ventor’s profit alone lliat has to be considered. 
37 Bom.L.R. 665, Where the designs in ques- 
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[S. 41 


Provided that- 


(a) the exhibitor exhibiting the invention or the inventor reading the 
paper or authorising the publication thereof, as the case may be, gives to the 
Controller previous notice in the prescribed form ; and 

(t) the application for a patent is made before or within six months from 
the date of first exhibiting the invention or of the reading of the paper, as the 
case may be, or when it has not been so read, of the said publication], 

41 . The trustee of the Indian Museum may at any time require a patentee 

to furnish them with a model or sample of his inven- 
Models to be furnished to tion on payment to the patentee of the cost of the 
n lan seum. manufacture of the model or sample, the amount to 

be settled, in case of dispute by the Central Government. 

42. (1) A patent shall not prevent the use of an invention for the 

purposes of the navigation of a foreign vessel within 
Foreign vessels in British ^^e jurisdiction of any Court in British India, or the 
n lan wa ers. invention in a foreign vessel within that 

jurisdiction, provided it is not used therein for or in connection with the 
manufacture or preparation of anything intended to be sold in or exported 
from British India. 

(2) This section shall not extend to vessels of any foreign State of 
which the laws do not confer corresponding rights with respect to the use of 
inventions in British vessels while in the ports of that State, or in the waters 
within the jurisdiction of its Courts. 

PART II. 

Designs. 

Registration of Designs^ 

43. (1) The Controller may, on the application of any person claim to 

be the proprietor of any new or original design not 
Application for rcgistra- previously published in British India, register the 
tion of designs. design under this Part. 

(2) The application must be made in the prescribed form, and mu^ be 
left at the Patent Office in the prescribed manner and must be accompanied by 

the prescribed fee. 

(3) The same design may be registered in more than one ^ 

case of doubt as to the class in which a design ought to be registered, the Co 

troller may decide the question. , 

M") The Controller may, if he thinks fit, refuse to register any design 
presented to him for registration ; but any person aggrieved by any such refusal 
may appeal to the Central Government. 


NOTES. 


patent tho«:e designs wcic 

k’ew°o??rWna., «h/pW.uiflrU nol enUlled 
the oroleciion under the ^ Act 77 /-^- 5 7 


those designs were 


entitled to protection, unless it 
"a, a comwLdon of a chancier w.iich involved 
Jhe exercise of any special inventive power or 
had s^me originality about it. 1922 AH. 496. 

Sec 43 : New or Original. 
novelty in applying what was an old thing to 
^new use. « 0.606 = 48 I C. 437 = =3 C.W. 

N. 580. 


The test of novelty is the eye of the judge. 
He must place the two designs side by side and 
see whether one for which novelty is claimed is 
new. 45 C. 606. See also 53 G. 306=1926 
C. 152. 

Secs. 43 and 53 : Effect of registration — 
Suit for infringement — Plea in defence that 

DESIGN IS NEITHER NEW NOR ORIGINAL.— No 
registration under S- 43 is elTccfive, unless the 
design or configuration sought to be protected is 
new and original and not of a pre-existing com- 
mon type. In a suit for damages for infnn^- 
ment of a registered design under S. 53, the 
defendant can be allowed to raise in defence a 
plea that the design is neither new nor original, 

151 I.G. 362=1934 L. 709- 



S, 46] 
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(5) An application which, owing to any default or neglect on the part of 
the applicant, has not been completed so as to enable registration to be effected 
within the prescribed time shall be deemed to be abandoned. 

(6) A design when registered shall be registered as of the date of the 
application for registration. 


44. Where a design has been registered in one or more classes of goods, 
, . the application of the proprietor of the design to 

Registration of designs in register it in some one or more other classes shall not 
new c asses. refused, nor shall the registration thereof be 

invalidated — 


(a) on the ground of the design not being a '[new or original design], 
by reason only that it was so previously registered ; or 

on the ground of the design having been previously published in 
British India, by reason only that it has been applied to goods of any class in 
which it was so previously registered : 

'[Provided that such subsequent registration shall not extend the period 
of copyright in the design beyond that arising from previous registration.] 

45 . ( 1 ) The Controller shall grant a certificate 

Certificate of registration, of registration to the proprietor of the design when 

registered . 

(2) The Controller may, in case of loss of the original certificate, or in 
any other case in which he deems it expedient, furnish one or more copies of 
the certificate . 


46. (1) There shall be kept at the Patent Office a book called the Register 

rsf Designs, wherein shall be entered the names and 

■ addresses of proprietors of registered designs, notifi- 

cations of assignments and of transmissions of registered designs, and such 
other matters as may be prescribed . 

(2) The register of designs existing at the commencement of this Act 
^a^ll be incorporated with, and form part of, the register of designs under this 


(3) The register of designs shall be prima facie evidence of any matters 
by this Act directed or authorised to be entered therein. 


j LEG. REF. 

^ In cl, (a) of S, 44. for the words ‘*ncw anc 
original design’* the words *‘ncw or origina 
csign” have been substituted ; and aftc] 
ausc (6) the proviso has been newly addec 

by Act VII of 1930. 


_ NOTES. 

- 43 and 46. — A certificate of regis- 

P* by the controller under S. 45 (i) 
tne Act to the proprietor of a dcsi^;n when 
egistered, is not final and conclusive. There is 
^ ^ facie presumption that the person 

„ name is registered as the proprietor is the 
^ of a new or original design, but the 

i» « be rebutted. The certificate 
A_, conclusive, and there is nothinc; in the 
dam» prevents the defendant in a suit for 

infringement of a registered design 
'53 of the Act from raising in defence 
p ca that the design was previously published 

C CM.— 489 


and was neither new nor original. The onus 
is of course on the defendant who seeks to go 
behind the certificate of registration to show 
that the plaintifT is not the proprietor of the 
registered design in question. 43 Bom.L.R. 280 
= 1941 Bom. 188. 

Sec. 46 (3): Person entered as proprietor 
— Evidentiarv value. — Where a person is 
entered as a proprietor of registered design, 
there is not under the Act conclusive proof 
from the entry that the plaintifiT is the pro- 
prietor of the design but that is prima facie evi- 
dence that he is the proprietor. The plainlifiT, 
in a suit for injunction and damages for infringe- 
ment of registered design, has therefore the 
advantage that, if no evidence at all is given, 
then the certificate is sufficient evidence that he 
is the proprietor. 56 A. 1032= 1934 A.L.J. 664 
= 1934 A. 798. Sea aUo 43 Bom.L.R. 28o=>i94i 
Bom. 188. 
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Copyright in registered Designs. 

47. (1) When a design is registered, the registered proprietor of the 

Copyright on registraUon, shall subject to the provisions of this Act, 

have copyright m the design during five years from 

the date of registration. 

(2) If^[* * *] before the expiration of the said five years 

application for the extension of the period of copyright is made to the Con- 
troller in the prescribed manner the Controller shall, on payment of the prescrib- 
ed fee, extend the period of copyright for a second period of five years from the 
expiration of the original period of five years. 

(3) If * *] before the expiration of such second period of 

five years application for the extension of the period of copyright is made to 
the Controller in the prescribed manner, the Controller may, subject to any rules 
under this Act, on payment of the prescribed fee, extend the period of copyright 
for a third period of five years from the expiration of the second period of five 
years. 


Requirements before deli- 
very on sale. 


48. (1) Before delivery on sale of any articles 

to which a registered design has been applied, the 
proprietor shall — 

(а) (if exact representations or specimens were not furnished on the 
application for registration), furnish to the Controller the prescribed number of 
exact representations or specimens of the design; and, if he fails to do so, 
the Controller may erase his name from the register, and thereupon the copy- 
right in the design shall cease ; and 

(б) cause each such article to be marked with the prescribed mark, or 
with the prescribed words or figures, denoting that the design is regis- 
tered; and, if he fails to do so, the proprietor shall not be entitled to recover 
any penalty or damages in respect of any infringement of his copyright in the 
design unless he shows that he took all proper steps to ensure the marking of 
the article, or unless he shows that the infringement took place after the person 
guilty thereof knew or had received notice of the existence of the copyright in 
the design. 

(2) Where a representation is made to the Central Government by or 

on behalf of any trade or industry that in the interests of the trade or industry 
it is expedient to dispense with or modify as regards any class or description of 
articles any of the requirements of this section as to marking, the Central 
Government may, if ^[it] thinks fit by rule under this Act, dispense 
modify such requirements as regards any such class or description of articles 
to such extent and subject to such conditions as ®[it] thinks fit. 

49 The disclosure of a design by the proprietor to any other person, in 

such circumstances as would make it contrary to good 
Effect of disclosure on faith for that other person to use or publish the 
copyright. design, and the disclosure of a design in breach of 

good faith by any person other than the proprietor of the design, and the accept- 
ance of a first and confidential order for goods bearing a new or original tex- 
tile design intended for registration, shall not be deemed to be a publication of 
the design sufficient to invalidate the copyright thereof if registration thereof 
is obtained subsequently to the disclosure or acceptance. 

50. (1) During the existence of copyright in a design or such shorter 

period not being less than two years from the regis- 
Inspection of registered ^j-ation of the design as may be prescribed, the desi^ 

esigns. shall not be open to inspection except by the proprie- 


LEG. REF. >- omitted by Act XII of 1939- 

* The words “within the prescribed time” * Substituted by A.O., 1937 * 
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tor or a person authorized in writing by him, or a person authorised by the 
Contoller or by the Court, and furnishing such information as may enable the 
Controller to identify the design, and shall not be open to the inspection of any 
person except in the presence of the Controller, or of an officer acting under 
him, and on payment of the prescribed fee; and the person making the inspec- 
tion shall not be entitled to take any copy of the design, or of any part 
thereof : 

Provided that, where registration of a design is refused on the ground of 
identity with a design already registered, the applicant for registration shall be 
entitled to inspect the design so registered . 

(2) After the expiration of copyright in a design, or such shorter 
period as aforesaid, the design shall be open to inspection, and copies thereof 
may be taken by any person on payment of the prescribed fee. 

(3) Different periods may be prescribed under this section for different 
classes of goods. 

51. On the request of any person furnishing such information as may 

T £ enable the Controller to identify the design and on 

te^?o°oT^copyright'" of the prescribed fee, the Controller shall 

inform such person whether the registration still 
exists in respect of the design, and, if so, in respect of what classes of goods; 
and shall state the date of registration, and the name and address of the regis- 
tered proprietor. 

- „ . - '[51-A. (1) Any person interested may present 

registra- ^ petition for the cancellation of the registration of 

a design, 

(0) at any time after the registration of the design, to the High Court 
on any of the following grounds, namely : — 

(1) that the design has been previously registered in British India, or 

(ii) that it has been published in British India prior to the date of regis- 
tration ; or & 

(m) that the design is not a new or orginal design; or 

(fe) within one year from the date of the registration, to the Controller 
on either of the grounds specified in sub-clauses (i) and (ii) of Clause (o) . 

(2) An appeal shall lie from any order of the Controller under this sec- 
tion to the High Court, and the Controller may at any time refer any such 
petition to the High Court, and the High Court shall decide any petition so 
referred . 

51-B. The provisions of section 21 shall apply 
to registered designs as if those provisions were re- 
enacted herein and in terms made applicable to 
registered designs. ] 

Industrial and International Exhibitions , 

*[52. The exhibition of a design or of any article to which a design is 

. applied, at an industrial or other exhibition to which 
tions exhibi- provisions of this section have been extended by 

P * the Central Government by notification in the official 

ib publication of a description of the design, during the period of 

me holding of the exhibition or the exhibition of the design or the article or 
me publication of a description of the design by any person elsewhere during or 
*ter the period of the holding of the exhibition, without the privity or consent 

i Af»- c . . 5 have been inserted by Act VII of 1930. 

rtiicr £>. 51, the new sections 51-A and * Sec. 52 substituted by Act XII 011939. 


^Registration of designs to 
bind the Crown, 
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t'S* 53 


of the proprietor, shall not prevent the design from being registered or invali- 
date the registration thereof : 

Provided that — 

(a) the exhibitor exhibiting the design or article, or publishing a descrip- 
tion of the design, gives to the Controller previous notice in the prescribed fortn; 
and 

(Z>) the application for registration is made within six months from the 
date of first exhibiting the design or article or publishing a description of the 
design . ] 

Legal Proceedings. 

Piracy of registered de- 53. (1) During the existence of copyright in 

sign. any design it shall not be lawful for any person — 


NOTES. 

Sec. 53 . — The equitable remedies in respect 
of an infringement of a design are not excluded 
by the statute, and in a suit for relief on the 
ground of infringement, the plaintiff is therefore 
entitled to ask for delivery up of the goods \vith 
the infringing trade mark to him for destruction. 
41 Bom. L.R. 45** 1939 Bom. 103. S. 53 is self- 
contained in itself, and the two parts of S. 53 
(2) are clearly disjunctive. A proprietor of a 
registered design who sues under S. 53 in 
respect of a fraudulent or obvious imitation 
of liis registered design, is bound to elect under 
the section between his claim for damages 
along with the injunction and the payment 
of the sum ofRs. 1000 which is the maximum 
amount recoverable. The plaintiff must make 
his election before the final hearing of suit. 
38 Bom.L.R. 823=1936 B. 408 = 1. L.R. 
O937) Bom. Q15. “Registered proprietor,” 
meaning of- See i 934 A.L.J. 664=1934 A. 
798, cited under sec. 2 (14), supra. “Court m 
sec. 53 must refer to the District Court. 1940 
Pesh. 19. Sec. 53 creates three separate acts 
which are unlawful. The first is to apply the 
design in the way described; the second is to do 
anything with a view to enable the design to 
be applied in Uic way described in the staternent 
of the first of the offences and the third is to 
expose or cause to be exposed for sale the 
article under the conditions specified under head 
(b). The acts referred to in the Patents and 
Designs Act must, in order to constitute offences 
under the Act. be committed in British India. 
4.0 Bom.L.R. 661= 193O Bom. 413- 
Jetessary, in order to entitle a plamt.H ».o 
on the ground of infringennent of 

design, that the infringing design ^“3 

exact copy or ^3°'l-”^3dufcn‘t’'or""lb«"u1 
in'ua'lion” ought not to be 

exact reproduction. 4 ^ it irnot'^2? 

Bum. 103. Yha ' has io be fraudulent, but the 
application t considered as “fraudulent or 

imitation should ^ entitled to sue the 

obvious or n • P jitter causes the design 

h?s goods and imports the same 
for salT^ "British India, though the design is 
. fiw -lODlied to the goods in a country out- 

fidcBiuish India. 4 ^ Bom.L.R. 45=1939 Bom. 
l o-^ The question of actual damage must always 
be seriously considered when allotting penalties 
for the various offences under this secuon. 1933 


R. 240. It is not necessary in a notice under 
sec. 53 (2) (A) warning the defendants of their 
liability that the words of the statute should be 
rigidly followed. It is enough if the defendants 
are not under any misapprehension when they 
receive the notice. 1933 R- 240. Stiit for 
infringement of registration — Plea in defence 
that design is neither new nor original can be 
taken. 35 P.L.R. 731=^*934 L- 709; 1934 A.L.J. 
664 = 56 A- 1032=1934 A. 798 (onus of proof is 
on defendant). The onus of proving that the 
defendant had knowledge of the plaintiff’s rights 
in the registered designs in dispute or that the 
defendant applied or caused to be applied such 
designs to the articles sold by him lies on the 
plaintiffs. Sec. 106 of the Evidence Act has no 
application to the case and it cannot be said 
that such facts arc peculiarly within the defen- 
dant’s knowledge. 40 C.W.N. 938=1936 
493. Mere imitation is no offence unless there 
is an infringement of a patent or copyright or 
there is attempt to pass goods as goods of 
another dealer or manufacturer either by using 
a false trade mark or false description or a trade 
mark or description likely to deceive purchasers 
by a deliberate imitation of a genuine mark or 
description or by falsely giving out goods as the 
goods of some other dealers or manufacturer. 

1461.0. 1084= 1933 N- 344 - . ^ - 

Costs. — Where in a suit for infringement ot 
the plaintiff’s copyright in certain trade marks 
or designs, the defendant states that he has been 
and is still ready and willing to give an under- 
taking to the plaintiff and to the Court not to 
deal with any goods printed with the plaintiff’s 
designs or any obvious imitations thereof in case 
and for such period as the plaintiff established 
his copyright in the said designs, that amounts 
only to a conditional offer of an undertaking 
which the plaintiff is not bound to accept. But 
when the defendant goes further and abandons 
his denial of the plaintiff’s rights and admits 
plaintiff’s rights in the designs in question, the 
undertaking becomes an unconditional under- 
taking which the plaintiff should accept.^ The 
plaintiff should also pray for a judgment in the 
form of an order embodying the undertaking. 
If the plaintiff docs not do so, but goes on 
the suit, he ought not to get the costs incurred 
by so doing, but ought on the contrary to pay 
the costs of the defendant. The plaintiffs will 
get a decree with costs up to the date of 
election to proceed with the suit. He will not 
be entitled to costs incurred subsequently, but 
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(a)' for the purpose of sale to apply or cause to be applied to any article 
in any class of goods in which the design is registered the design or any 
fraudulent or obvious imitation thereof, except with the licence or written 
consent of the registered proprietor, or to do anything with a view to enable the 
design to be so applied ; or 

'[(aa) to import for the purposes of sale, without the consent of the re- 
gistered proprietor, any article belonging to the class in which the design has been 
registered, and having applied to it the design or any fraudulent or obvious 
imitation thereof ; or] 

(fe) knowing that the design or any fraudulent or obvious imitation 
thereof has been applied to any article, *[in any class of goods in which the 
design is registered] without the consent of the registered proprietor to publish 
or expose to be published or exposed for sale that article. 

(2) If any person acts in contravention of this section, he shall be liable 
for every contravention,—^ 

(rt) to pay to the registered proprietor of a design a sum not exceeding 
five hundred rupees recoverable as a contract debt, or 

(&) if the proprietor elects to bring a suit for the recovery of damages 
for any such contravention, and for an injunction against the repetition there- 
of, to pay such damages as may be awarded and to be restrained by injunction 
accordingly : 

Provided that the total sum recoverable in respect of any one design- 
under clause (a) shall not exceed one thousand rupees. 

(3) When the Court makes a decree in a suit under sub-section (2), it 
shall send a copy of the decree to the Controller, who shall cause an entry 
thereof to be made in the register of designs. 


54. The provisions of this Act with regard to certificates of the validitv of 

a patent, and to the remedy in case of groundless 
Application of certain threats of legal proceedings by a patentee shall apply 
provisions of the Act as to case of registered designs in like manner as 

pa ents to designs. apply in the case of patents, with the substitution 

of references to the copyright in a design for references to a patent, and of 
references to the proprietor of a design for references to the patentee and of 
references to the design for references to the invention. 


PART III. 


General. 


55. (1) The 

Patent Office. 


Patent Office and Proceedings thereat. 

Central Government may provide for the purposes 
of this Act, an office which shall be called, and is in 
this Act referred to as, the Patent Office. 


(2) The Patent Office shall be under the immediate control of the Con- 
troller of Patents and Designs, who shall act under the superintendence and 
direction of the Central Government. 


(3) There shall be a seal for the Patent Office. 

(4) Any act or thing directed to be done by or to the Controller may be 
done by or to any officer authorized by the Central Government. 


, . . LEG. REF. 

* Added by Act XII of 1939. 

NOTES. 

Will be liable to pay such costs to the defendant. 

40 C.W.N. 938a <936 Cal. 493. 


Pleadinos. — In an action for infrinc^rnent o 
a patent, the defendant, who denies the case o 
the plaintiff as to the true and first inventor o 
the patent, must give particulars as to whom he 
alleges to be the true and first inventor. 40 
Bom.L.R. 476= 1938 Bom. 347- 
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56 . The Central 

Officers and clerks . 


57- 

Fees. 


Government may appoint the Controller, and so many 
officers and clerks, with such designations and duties, 
as he thinks fit. 

Fees. 

(1) There shall be paid in respect of the grant of patents and the 

registration of designs, and applications therefor, and 
in respect of other matters with relation to the patents 
and designs under this Act, such fees as may be prescribed* by the 
Central Government so, however, that the fees prescribed in respect of the 
instruments and matters mentioned in the schedule shall not exceed those there 
specified. 

(2) A proceeding in respect of which a fee is payable under this 
Act or the rules made thereunder shall be of no effect unless the fee has been 
paid . 

Provisions as to Registers and other Documents in the Patent Offioe. 

58. There shall not be entered in any regi'^ter 
Notice of trust not to be kept under this Act, or be receivable by the^ Con- 
entered in registers. troller, any notice of any trust, expressed, implied or 

constructive. 

59. Every register kept under this Act shall at all convenient times be 

open to the inspection of the public, subject to the 
^ provisions of this Act; and certified copies, sealed 

lom, regis ers . with the seal of the Patent Office, of any entry in any 

such register shall be given to any person requiring the same on payment of the 
prescribed fee. 

“■[59-A. A person making a request to the Controller in the prescribed 

manner as respects any patent specified in the request 
Information relating to respects any application for a patent so speci- 

pa en s. fied, for information to be furnished to him by the 

Controller of any such matters as may be prescribed affecting that patent or 
application, shall be entitled, subject to the payment of the prescribed fee, to 
have information supplied to him accordingly.] 

60. (1) Reports of or to the Controller made 

Privilege of reports of under this Act shall not in any case be published or 
Controller. open to public inspection, 

61. (1) Where an application for a patent has been abandoned or become 

void, the specifications and drawing's (if any), accom- 
Proliibition of publication panying or left in connection with such application, 
of specification, drawings, shall not, save as otherwise expressly provided by this 
etc., where application ^ ^ time be open to public inspection or be 

abandoned, etc. published by the Controller. 

( 2 ) Where an application for a design has been abandoned or refused, 
the application and any drawings, photographs tracings, representations or 
specimens left in connection with the application shall not at any time be open 
to public inspecion or be published by the Controller. 

Power for Controller to 62. The Controller may. on request in writing 

correct clerical errors. accompanied by the prescribed fee, — 


LEG. REF. 

‘ For fees prescribed, se4 note to sec. 77 , infra. 
* Sec. <i 9 -A inserted by Act XII of 1939- 

NOTES. 

Sees, 62 and 64. — The Controller upon the 


application of a private person has no jurisdic- 
tion to cancel the registration of a design. The 
ordinary way of expunging the registration tw a 
design is to apply to the High Court unewr 
see. 64. 45 G. 606 = 48 I.G. 437 = 22 , C.VV.N 
530- The only person who can apply unde * 
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(d) correct any clerical error in or in connection -with an application for 
a patent or in any patent or any specification ; 

(b) [Omitted by Act VII of 1930] ; 

(c) correct any clerical error in the representation of a design or in the 
name or address of the proprietor of any patent or design, or in 
any other matter which is entered upon the register of patents or the register 
of designs. 


^[63. (1) Where a person becomes entitled by assignment, transmission 

. or other operation of law to a patent or to the copy- 

Entry of ^ assignments right in a registered design, he may make application to 
fers. regis Controller to register his title, and the Controller 

shall on receipt of such application and on proof of 
title to his satisfaction, register him as the proprietor of such patent or design, 
and shall cause an entry to be made in the prescribed manner in the register of 
the assignment, transmission or other instrument affecting the title. 

(2) Where any person becomes entitled as mortgagee, licensee or other- 
wise to any interest in a patent or registered design, he may make application 
to the Controller to register his title, and the Controller shall, on receipt of 
such application and on proof of title to his satisfaction, cause notice of the 
interest to be entered in the prescribed manner in the register of patents or 
designs, as the case may be, with particulars of the instrument, if any, creat- 
ing such interest.] 


(3) The person registered as the proprietor of a patent or design 
shall, subject to the provisions of this Act and to any rights appearing 
from the register to be vested in any other person, have power absolutely to 
assign, grant licence as to, or otherwi‘=e deal with, the patent or design, and to 

give effectual receipts for any consideration for any such assignment, licence 

or dealing : 

Provided that any equities in respect of the patent or design may be 
enforced in like manner as in respect of any other movable property. 

'[(4) Except in the case of an application made under section 64, a docu- 
ment or instrument in respect of which no entry has been made in the 
register in accordance with the provisions of sub-sections f 1 ") and (2) shall not 
be admitted in evidence in any Court in proof of the title to a patent or to 

copyright in a design or to any interest therein, unless the Court, for reasons to 

be recorded in writing, otherwise directs.] 


64. (1) The ® [Controller] may, on the application in the prescribed 

, , manner of any person aggrieved by the non-insertion 

register omission from the register of patents or designs 

of any cntr)% or by any entry made in either such 
^‘Cgister without sufficient cause, or by any entry wrongly remaining on either 
such register, or by an error or defect in any cntiy in cither such register, make 


LF.O. RF.F. 

.'New sub-sccs. (i) and ('2) have hicii sub- 
stituted for t»ld sub-socs. (O and (2) and sub- 
*ec. (4) has been ne\\ly added by Art VII of 
* 930 . 

* Substituted for the words “FTigh Court” by 
Act VII of 1930. 

NOTES. 

•ec. 62 is the registered proprietor or some 
person in whom his interest is vested. 45 C. 606. 
Form No. 20 must be limited to applications of 
* registered owner though it has been framed in 


a Reneral way. 45 C. 606. As to power of 
IIiRii Court to interfere, see ibid. 

Sec. 64 . — The Controller, whose office 
happens to be in Calcutta, may refer any 
application under sec. G.j of the Act to the Cal- 
cutta High Court. 41 C.W.N. 603=1937 Cal. 
365 = 1. L.R. (1937) 2 Cal. 230. An assignor of a 
patent is competent to maintain an application 
under sec. 64 (i) for the rectification of the 

register of patents, if the a.ssignee ha.s not had 
himself registered ?s proprietor and the name of 
the as.signor continues to remain on the register 
as proprietor. I.L.R. (1940) i C. 551=44 G. 
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such order for making, expunging or varying such entry »[as he thinks fit and 
rectify the register accordingly] . 

(2) The ‘[Controller] may in any proceeding under this section decide 
any question that it may be necessary or expedient to decide in connection with 
the rectification of a register. 

^[(3) An appeal shall lie to the High Court from any order of the Con- 
troller under this section ; and the Controller may refer any application under 
this section to the High Court for decision, and the High Court shall dispose of 
any application so referred.] 

(4) Any order of the Court rectifying a register shall direct that notice 
of the rectification be served on the Controller in the prescribed manner, who 
shall upon the receipt of such notice rectify the register accordingly. 

‘[(5) Nothing in this section shall be deemed to empower the Controller — 

(a) to rectify the register of patents or to decide any question relating 
to a patent, otherwise than for the purpose of correcting a mistake of fact 
apparent from a reference either to the patent itself or to some order of a com- 
petent authority made under any other provision of this Act, or 

(b) to make any such order cancelling the registration of a design as is 

provided for in section Sl-A.] 

PoTvers and Duties of Controller . 

65. Subject to any rules in this behalf, the Controller in any proceedings 

before him under this Act shall have the powers of a 
Civil Court for the purpose of receiving evidence 
administering oaths ®^[*] enforcing the attendance of 
witnesses ®[*] compelling the discovery and production of documents, issuing 
commissions for the examining of witnesses and awarding costs, and such award 
shall be executable in any Court having jurisdiction as if it were a decree of 
that Court] 

^ ... j 66. The Controller shall issue periodically a 

invention^ ^ pa n e publication of patented inventions containing such 

information as the Central Government may direct. 

67. Where any discretionary power is by, or under, this Act given to the 

Controller, he shall not exercise that power adversely 
Kxercise of discretionary applicant for a patent, or for amendment of an 

power by Controller. application, or of a specification, or for registration 

of a design, without (if so required within the prescribed time by the applicant) 

giving the applicant an opportunity of being heard. 

68. The Controller may, m any case of doubt or 

difficulty arising in the administration of any o* the 
provisions of this Act apply to the Central Govem- 

jYieut for directions in the matter. 

69. ^[(1)1 The Controller may refuse to grant 

a patent for an invention, or to register a design, of 
which the use would, in his opinion, be contrary to 
law or morality. 


Powers of Controller 
proceedings under Act. 


in 


Power of Controller to 
take directions of Central 
Government. 


Refusal to grant patent> 
etc., in certain cases. 


LEG. REF. 

» In sub-sec. (i), for the words “as it may 
think fit’* the words “as he thinks fit and recti- 
fy the register accordingly** have substi- 

tuted, by Act VII of 1930$ IP 
for the word “Court”, the word “Controller 
has been substituted; for old sub-secs. ( 3 ) ^nd 
(5) the new sub-secs. (3) and (5) have been 
substituted by Act VII of 1930. 

* The word “and” omitted by Act XII of 

I 030. 

a Substituted by Act XII of 1939 - 

* Section renumbered as sub-section (i) by 


Act VII of 1930. 

NOTES. 

W.N. 429=1940 C. 474 - Sec. 64 (i) must be 
read as giving the subject a right to^ make an 
application to the Controller with which 
sec. (5) prevents him from dealing. 
Controller has, therefore, power under sub- 
sec. (3) to refer an application filed before him 
for the rectification of the register of paten , 
although he is prevented by sub-sec. (5) from 
dealing with it himself. I.L.R. (* 94 ^) * 
551=44 C.W.N. 429=194® 474 - 


s. n] 


The Patents and Designs Act (II of 1911). 


5913 


*[70-A. 


Evidence before the Con- 
troller. 


*[(2) An appeal shall He to the Central Government from an order of 
the ContToller under this section. ] 

70. (1) Where an appeal is declared by this Act to lie from the Controller 

to the Central Government the appeal shall be made 
Appeals to the Central Go- within ®^[three] months of the date of the order 

vemmen . passed by the Controller, and shall be in writing , and 

accompanied by the prescribed fee. 

(2) In calculating the said period of -[three] months the time (if any) 
occupied in granting a copy of the order appealed against shall be exclud- 
ed. 

(3) The Central Government may, if he thinks fit, obtain the assistance 
of an expert in deciding such appeals, and the decision of the Central Govern- 
ment shall be final . 

Evidence, etc. 

Subject to any rules made under section 77, in any proceeding 

under this Act before the Controller, the evidence 
shall be given by affidavit, in the absence of directions 
by the Controller to the contrary; but in any 
case in which the Controller thinks it right so to do 
he may take evidence znva voce in lieu of or in addition to evidence by affidavit 
or may allow any party to be cross-examined on the contents of his affidavit. ] 

71 . A certificate purporting to be under the hand of the Controller as to 

..VC . r 11 any entry, matter or thing which he is authorised by 

to be evidence. Act, or any rules made thereunder, to make or 

do, shall be primo facie evidence of the entry having 
been made, and of the contents thereof, and of the matter or thing having been 
done or left undone. 

^[71-A. Printed or written copies or extracts, purporting to be certified by 
T- . , ^ , . . the Controller and sealed with the seal of the Patent 

Patent Office. Office, of or from patents, specifications and other 

documents in the Patent Office, and of or from regis- 
ters and other books kept there, shall be admitted in evidence in all Courts in 
British India, and in all proceedings, without further proof or production of 
the originals : 

Provided that a Court may, if it has reason to doubt the accuracy or 
authenticity of the copies tendered in evidence, require the production of the 
originals or such further proof as it considers necessary.] 

*[72. Copies of all such specifications, drawing and amendment left at 

the Patent Office, as become open to the public inspec- 
Transmission of copies of tion under the provisions of this Act, shall be trans- 
specifications, etc., and ins- rnitted, as soon as may be, after the printed copies 
pec ion thereof. thereof arc available, to such authorities as the Central 

Government may appoint in this behalf, and shall be open to the inspection of 
any person at all reasonable times at places to be appointed by those authorities 
and approved by the Central Government.] 

73. Any application, notice or other document authorized or required to 

be left, made or given at the Patent Office or to the 
by notices Controller, or to any other person under this Act, may 

be sent by post. 


, ^ LEG. REF. 

Sub. S. ( 2 ) inserted by S. 28 , Act VII of 
*930. 


C* C. M.— 490 


* Substituted by S. 29 , ibid, for “Two”. 

* Inserted by Act XII of 1939 . 

* Substituted by ibid. 
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(1) If any person is, by reason of infancy, lunacy, or other disability 
^ ^ incapable of making any statement or doing anything 

infant, required or permitted by or under this Act, the lawful 
' ’ guardian, committee or manager (if any) of the per- 

son subject to the disability, or, if there be none, any person appointed by any 
Court possessing jurisdiction in respect of his property, may make such state- 
ment or a statement as nearly corresponding thereto as circumstances permit, 
and do such thing in the name and on behalf of the person subject to the 
disability. j 

(2) An appointment may be made by the Court for the purposes of this 
section upon the petition of any person acting on behalf of the person, subject 
to the disability or of any other person interested in the making of the state- 
ment or the doing of the thing. 

^[74-A- Where a person giving notice of any opposition under this Act or 
cjeriiritv for giving notice to the Court of appeal from any deci- 

sion of the Controller under this Act, neither resides 
nor carries on business in British India, the Controller or the Court, as the case 
may be, may require such person to give security for the payment of all costs 
incurred and likely to be incurred in the proceedings or appeal, as the case may 
be, and, in default of such security being given, may disallow the opposition or 
dismiss the appeal.] 

Agency . 

cation or^e^tSin^ocumlnis: ^5 . The following documents, namely,- 

( 1 ) applications for a patent, 

(2) notices of opposition, 

(3) applications for extension of term of a patent, 

(4) applications for the restoration of lapsed patents, 

(5) applications for leave to amend, 

(6) applications for compulsory licence or revocation, and 

(7) notices of surrenders of patent, 

shall be signed and verified, in the manner prescribed, by the person making 

such applications or giving such notices : . . 

Provided that, if such person is absent from British India, they . 

signed and verified on his behalf by an agent resident in British India authoriz- 
ed by him in writing in that behalf. 

76 n I All other applications and communications to the Controller under 

this Act may be signed by, and all attendances upon 
Agency. Controller may be made by or through a legal 

practitioner or by or through an agent authorized to the satisfaction of the 
Controller - 

(2) The Controller may. if he sees fit, require^ 

(а) any such agent to be resident in British India; 

(б) any person not residing in British India to employ an agent residing 

in British India; _ 

(c) the personal signature or presence of any applicant, opponent or 

other person. , ^ ^ 

Powers, etc., of Central Government . 

77. (1) The Central Government may make 

Power for [Central Gov- rules® as ^fitl thinks expedient subject to the 

^riinicnt 1 to tti31cc rules* • * ^ a 

crniiictitj tv provisions of this Act — 


LEG. REF. 

I Inserted by Act VII of igso- „ ^ , 

• For rules, see of Jnd\a, Pt. IT, d^tcej 

j itb Feb.. 1933* 


® Substituted by A. O., i937» lo*" “he. 

NOTES. ^ 

Sec. 77 (1). — As to use of forms, see gn w 

W.N. 58 . 
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(а) for reflating the practice of registration under this Act; 

(б) for classifying goods for the purposes of designs ; 

(c) for making or requiring duplicates of specifications, drawings and 
other documents ; 

(rf) for securing and regulating the publishing and selling of copies at 
such prices and in such manner as the Central Government thinks fit of 
specifications, drawings and other documents ; 

(e) for securing and regulating the making, printing^ publishing, and 
selling of indexes to, and abridgments of, specifications, and other documents 
in the Patent Office; and providing for the inspection of indexes and abridg- 
ments and other documents ; 

for the manner in which fees leviable under this Act may be 

paid; 

(eee) for ensuring secrecy with respect to patents to which section 21-A 
applies] ; 

(/) generally for regulating the business of the Patent Office, the 
conduct of proceedings before the Controller, and all things by this Act placed 

under the direction or control of the Controller or of the Central Government ; 
and 

(g) generally for the purpose of carrv’ing into effect the provisions of 
this Act. 

(2) The pKDwer to make rules under this section shall be subject to the 
condition of the rules being made after previous publication. 

'[(2-A) Nothing in sub-section (2) shall apply in the case of rules made 
for the purpose specified in clause (eee') of sub-section (1) ; and any such rules 
may modify any of the provisions of this Act so far as may be necessary for 
that purpose . ] 

(3) All rules made under this section shall be published in the Official 
Gazette and, on such publication shall have effect as if enacted in this 


Offences . 

78. If any person uses on his place of business, or on any document issued 

by him, or otherwise, the words ‘‘Patent Office^* or 
words any other words suggesting that his place of business 
a ent Office . officially connected with, or is, the Patent Office, 

he shall be punishable with fine which may extend to two hundred 
rupees, and, in the case of a continuing offence, with further fine of twenty 
rupees for each day on which the offence is continued after conviction 
therefor. 


^\R.eciprocal arrangements ivith the United Kingdom and other parts of Jdis 

Majesty's Dominions . 

78-A. (1) If PTis Majesty is pleased by Order in Council to ^fdeclare 

British India to be a convention country within the 
Reciprocal arrangements meaning of section 91-A of the Patents and Designs 

1907] then any person who has applied for 
Majesty^s dominions. protection for any invention or design in the United 

, ” Kingdom ^[or his legal representative or assignee] 

[shall either alone or jointly with any other person, be entitled to claim that 


, , LEG. REF. 

Inserted by Act VII of 1930, S. 31. 
Inserted by Act XXIX of *920. 


I. 


■ Substituted by Act X f 1939. 

* Inserted by Act Xf ot » , S, 
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the patent that may be granted to him under this Act, for the said invention or 
the registration of the said design under this Act, shall be in priority to other 
applicants and shall have] the same date as the date of the application in the 
United Kingdom : 

Provided that — 


(a) the appHcation is made in the case of a patent within twelve months, 
and, in the case of a design within ^[six] months from the application for pro- 
tection in the United Kingdom ; and 

(&) nothing in this section shall entitle the patentee or the proprietor of the 
design to recover damages for infringements happening prior to the actual date 
on which, in the case of a patent, his application is accepted, or; in the case, of 
a design, the design is registered, in British India. 

(2) The patent granted for an invention or the registration of a design 
shall not be invalidated — 


(a) in the case of a patent, by reason only of. the publication of a descrip- 
tion of, or use of, the invention, or 

(b) in the case of a design, by reason only of the exhibition or use of, 
or the publication of a description or representation of, the design, 

in British India during the period specified in this section as that within 
which the application may be made. 

(3) The application for the grant of a patent or the registration of a 
design under this section must be made in the same manner as an ordinary 
application under this Act: 

Provided that, in the case of a patent, if the application is not accepted 
within twelve months from the date of the application for protection in the 
United Kingdom, the specification and the drawings (if any) supplied therewit 
shall be open to public inspection at the expiration of that period. 

(4) Where it is made to appear to the Central Government that the 
I-egi^^lature of any other part of Hfs Majesty’s dominions ^[or of any State m 
India], has made satisfactory provision for the protection of in'\^ntions or 
designs, patented or registered in British India, the Central 

may, notification in the Official Gazette direct that the provisions o * 
section, with such variations or additions, if any, as may be set out in su 
notification shall apply for the protection of inventions or designs patentea or 
registered 'in that part of His Majesty’s dominions ^[or in that State as the 

case may be] . 



Savings 


Nothing in this 

for prerogative. 


Savin ffs and Rep&al . 

Act shall take away, abridge or prejudicially affect the 
prerogative of the Crown in relation fo the granting 
of any Letters Patent or to the withholding of a 


grant thereof . 

80. {Repealed by Act XII of 1927. Sch.^ 

81. {Repealed by Act XXXI of 1920, Sch. //- ] 

THK SCHEDULE. 


{See section 57.) 

FEES. 


On application for a patent 
Before sealing a patent 


Rs. 

10 

30 


LEO. REF. 

, Substituted by Act VII of .930. S. 32, for 


• Inserted by Act VH of 1930, S. 3a, 
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Before the expiration of the 4th year from the date of the patent 
Before the expiration of the 5th year from the date of the patent 
Before the expiration of the 6th year from the date of the patent 
Before the expiration of the 7th year from the date of the patent 

Before the expiration of the 8th year from the date of the patent 

Before the expiration of the 9th year from the date of the patent . . 

Before the expiration of the 10th year from the date of the patent 

Before the expiration of the 11th year from the date of the patent 

'(Before the expiration of the 12th year from the date of the patent 
Before the expiration of the 13th year from the date of the patent 

Before the expiration of the 14th year from the date of the patent 

Before the expiration of the 15th year from the date of the patent 
Provided that the fees for two or more years may be paid in advance. 

On application to extend the term of patent 

*(In respect of] each year of the extended term of a patent or of a new patent 
granted under section 15 
On application for registration of a design . . 


Rs. 

SO 

50 

50 

50 

[ 100 ]' 

100 

100 

100 

150 

150 

150 

150 

50 

ISO 

3] 


THK INDIAN PATENTS AND DESIGNS (EXTENSION OF 

TIME) ACT (X OF 1942). 

[14th MarcK 1942. 

An Act to provide for the extension of the time limited by or under the Indian 
Patents and Designs Act, 1911, for the doing of acts thereunder . 

Whereas it is expedient to provide for the extension of the time limited by 
or under the Indian Patents and Designs Act, 1911, for the doing of acts there- 
under ; It is hereby enacted as follows : — 

_ 1. (l)This Act may be called The Indian 

Patents and Designs (Extension of Time) Act, 
1 942 . 


(2) It extends to the whole of British India. 

(3) It shall be in force until the termination of the present hostilities and 
for one year thereafter. 

2. (1) The Controller of Patents and Designs appointed under 

the Indian Patents and Designs Act, 1911, may, sub- 
ject to such conditions, if any, as he thinks fit to 
impose, extend the time limited by or under that Act 
for doing any act, where he is satisfied — 

(a) that the doing of the act within the time so limited was prevented by 
a person’s being on active service or by any other cirumstances arising from the 
existence of the present hostilities which, in the opinion of the Controller, justify 
an extension of the time so limited, or 


Power to extend time 
umits having regard to war 

circumstances. 


(6) that, by reason of circumstances arising from the existence of the pre- 
sent hostilities, the doing of the act within the time so limited would have been 
or would be injurious to the rights or interests of the person by or on whose be- 
half the act is or was to be done or to the public interest. 

(2) An extension under this section of the lime for doing any act — 

(a) may be for any period that the Controller thinks fit, notwithstanding 
that under the Indian Patents and Designs Act, 1911, power is conferred to 
extend the time for doing that act for a specified period only ; and 

(b) may be granted, notwithstanding that that time expired before any 
application or request for extension was made, or that, by reason of that act 
not having been done within that time, the relevant application, patent, regis- 
tration or proceeding has ceased or expired, or become void or invalid, or been 
treated as abandoned or been refused. 


, ^ . LEG. REF. 

Substituted by Act VII of 1930, S. 33. 


* Substituted by Act XII of 1939. 
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THE PAYMENT OF WAGES ACT (IV OF 1936). 

[N.B. — Am. Act XX of 1937 and Act XXII of 1937.] 

[23rd April, 1936, 

An Act to regulate the payment of 'wages to certam classed of person^ employed 

in industry . 

Whereas it is expedient to reg^ulate the payment of wages to certain 
classes of persons employed in industry; It is hereby enacted as follows: — 

Short title, extent, com- 1. (l)This Act may be called The Payment 

mencemcnt and application. of Wages Act, 1936. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on such date as the Central Govenment 
may, by notification in the Official Gazette, appoint. 

(4) It applies in the first instance to the payment of wages to persons 
employed in any factory and to persons employed (otherwise than in a factory) 
upon any railway by a railway administration or, either directly or through 
a sub-contractor, by a person fulfilling a contract with a railway admi- 
nistration . 

(5) The Provincial Government may, after giving three months* notice 
of its intention of so doing, by notification in the Official Gazette, extend the 
provisions of the Act or any of them to the payment of wages to any class of 
persons employed in any industrial establishment or in any class or group of 
industrial establishments. 

(6) Nothing in this Act shall apply to wages payable in respect of a 
wage-period which, over such wage-period, average two hundred rupees a 
month or more. 


. 2. In this Act, unless there is anything repug- 

Definitions. subject or context,— 

(i) ^‘factory** means a factory as defined in clause (/) of. section 2-of 
the Factories Act, 1934; 

(ii) ‘industrial establishment’* means any — 

(a) tramway or motor omnibus service; 

(&) dock, wharf or jetty; 

(c) inland steam-vessel; 

(d) mine, quarry or oil-field ; 

(e) plantation; 

(/) workshop or other establishment in which articles are produced, 
adapted or manufactured, with a view to their use, transport or sale ; 

(iii) “plantation” means any estate which is maintained for. the purpose 
of growing cinchona, rubber, coffee or tea, and on which twenty-five or more 
persons are employed' for that purpose ; 


notes. 

gg 2 ‘‘Wages” as defined by S. 2 can 

only mean wages earned and cannot embrace 
potential wages. Bonus which workman might 
earn but has not earned cannot form p^t of his 
wages. The words “remuneration, which would. 


if the contract were fulfilled be payable,’* mean 
no more than remuneration payable on the ful^ 
filment of the contract. Bonus never become 
payable to an employee who does not earn it 
under the terms of the contract, 42 Bom#L-R* 

Bom. 26. 
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any travelling allowance or the value of any travelling con- 


The Payment of Wages Act (IV of 1936) . 

(iv) “prescribed” means prescribed by rules made under this Act; 

(v) “railway administration” has the meaning assigned to it in clause 
(6) of section 3 of the Indian Railways Act, 1890; and 

Cyi) “wages” means all remuneration, capable of being expressed in 

terms of money, which wo.uld^ if the terms of the contract of employment 

express or iniphed, were fulfilled, be payable, whether Conditionally upon the 

regular attendance, good work or conduct or other behaviour of the person 

employed or otherwise, to a person employed in respect of his employment or 

of work done m such employment, and includes any bonus or other additional 

remuneration of the nature aforesaid which would be so payable and any 

sum payable to such person by reason of the termination of his employment, but 
does not include — 

1 value of any house accommodation, supply of light, water, medi- 

cal attendance or other amenity, or of any service excluded by general or special 

.order of the M * * >*=] Provincial Government; ^ 

dent fund^* contribution paid by the employer to any pension fund or previ- 
ew)' 

cession ; 

I person employed to defray special expenses 

entailed on him by the nature of his employment ; or 

(e) any gratuity payable on. discharge. 

Responsibility for pay- employer shall be responsible for 

ment of wages. the payment to persons employed by him of all wages 

required to be paid under this Act: 

Provided that in the case of persons employed (otherwise than bv a 
contractor) — i- v j 

(a) in factories, if a .person has been named as the manager of the 
1934*^ clause (t>) of sub-section. (1) of section 9 of the Factories Act, 

Kl industrial establishments, if there is a person responsi- 

Die to the employer for the supervision and control of the industrial establish- 

ment, 

railways (otherwise than in factories), if the employer is the 

♦u* and the railway administration has nominated a person in 

this behalf for the local area concerned, 

the person so named, the person so responsible to the employer, or the person so 
minated, as the case may be, shall be responsible for such payment. 

4. (1) Every person responsible for the payment of wages under section 

3 shall fix periods (in this Act referred to as wage- 

Fbeation of wage-periods. periods) in respect of which such wages shall be 

payable . 

(2) No wage-period shall exceed one month. 

of payment of 5 . ( 1) The wages of every person employed 

upon or in — ^ 

less railway, factory or industrial establishment upon or in which 

of the seventh d^y^^'"'* persons are employed, shall be paid before the expiry 


Time 

wages. 


I wr REF. 

Word* ‘Governor-General in Council or* 


omitted by A.O., 1937. 
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(6) any other railway, factory or industrial establishment, shah be paid 
before the expiry of the tenth day, ^ 

after the last day of the wage-period in respect of which the wages are 
payable . 

(2) Where the employment of any person is terminated by or on behalf 
of the employer, the wages earned by him shall be paid before the expiry of 
the second working day from the day on which his employment is terminated. 

(3) The ^[Provincial Government] may, by general or special order, 
exempt, to such extent and subject to such conditions as may be spe- 
cified in the order, the person responsible for the payment of wages to persons 
employed upon any railway (otherwise than in a factory) from the ope- 
ration of this section in respect of the wages of any such persons or class of 
such persons . 

(4) All payments of wages shall be made on a working day. 

Wages to be paid in cur- 6. All wages shall be paid in current coin or 

rent coin or currency notes. currency notes or in both. 

7. (1) Notwithstanding the provisions of sub-section (2) of section 47 of 

K- the Indian Railways Act, 1890, the wages of an em- 
made from wages. ^ ployed person shall be paid to him without deductions 

of any kind except those authorised by or under this 

Act. 

Explanation. — Every payment made by the employed person to the 
employer or his agent shall, for the purposes of this Act, be deemed to be a 
deduction from wages. 

(2) Deductions from the wages of an employed person shall be made 
only in accordance with the provisions of this Act, and may be of the following 
kinds only, namely: — 

(a) fines; 

(i?) deductions for absence from duty; 

(c) deductions for damage to or loss of goods expressly entrusted to the 
employed person for custody, or for loss of money for which he is required to 
account, where such damage or loss is directly attributable to his neglect ox 
default ; 

i^d') deductions for house accommodation supplied by the employer, 

(e) deductions for such amenities and services supplied by the employer 
as the * *] [Provincial Government] may, by general or special 

order, authorise ; 

Explanation.— The word ‘services' in this sub-clause does not in- 
clude the supply of tools and raw materials required for the purposes of em- 
ployment. ... . 

(/) deductions for recovery of advances or for adjustment of overpay- 
ments of wages ; 

((?) deductions of income-tax payable by the employed person; 

(h) deductions required to be made by order of a Court or other 

authority competent to make such order ; 

.t) deductions for subscriptions to, and for repayment of advances from 
anv orovident fund to which the Provident Funds Act, 1925, applies or any 
recognised provident fund as defined in section 58-A of the Indian Income-tax 

leg ref. *Words ‘Governor General in Council or 

1 Substituted by A.O., I937> for “Governor- omitted by A.O., 1937- 
General in Council’* 
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Act, 1922, or any provident fund approved in this behalf by the Provincial 
Government, during the continuance of such approval ; and 

(/) deductions for payments to co-operative societies approved by the 
Provincial Government or to a scheme of insurance maintained by the Indian 
Post Office. 

8. (1) No fine shall be imposed on any employed person save in respect 

p-jjgg of such acts and omissions on his part as the employ- 

* er, with the previous approval of the Provincial 

Government or of the prescribed authority, may have specified by notice under 
sub-section (2) . 

(2) A notice specifying such acts and omissions shall be exhibited in the 
prescribed, manner on the premises in which the employment is carried on or in 
the case of persons employed upon a railway (otherwise than in a factory), at 
the prescribed place or places - 

(3) No fine shall be imposed on any employed person until he 
has been given an opportunity of showing cause against the fine, or otherwise 
than in accordance with such procedure as may be prescribed for the imposi- 
tion of fines. 

(4) The total amount of fine which may be imposed in any one 

wage-period on any employed person shall not exceed an amount equal to 
half-an-anna in the rupee of the wages payable to him in respect of that wage- 
period. • 

(5) No fine shall be imposed on any employed person who is under the 
age of fifteen years. 

(6) No fine imposed on any employed person shall be recovered from 
him by instalments or after the expiry of sixty days from the day on which it 
was imposed. 

(7) Eveiy fine shall be deemed to have been imposed on the day of the 
act or omission in respect of which it was imposed. 

(8) All fines and all realisations thereof shall be recorded in a register to 

be kept by the person responsible for the payment of wages under section 3 in 

such form as may be prescribed ; and all such realisations shall be applied 

only to such purposes beneficial to the persons employed in the factory or estab- 
lishment as are approved by the prescribed authority. 

Explanation. — When the persons employed upon or in any railway, 
factory or industrial establishment are part only of a staff employed under the 
same management, all such realisations may be credited to a common fund main- 
tained for the staff as a whole, provided that the fund shall be applied only to 
such purposes as arc approved by the prescribed authority. 

9. (1) Deductions may be made under clause {b) of sub-section (2) of 

, section 7 only on account of the absence of an em- 

from'^duw"® absence ployed person from the place or places where, by the 

' , terms of his employment, he is required to work such 

absence being for the whole or any part of the period during which he "is so 

required to work. < 

• 

(2) The amount of such deduction shall in no case bear to the wages 
payable to the employed person in respect of the wage-period for which the 
reduction is made a larger proportion than the period for which he was absent 
fjf to tbe total period, within such wage-period, during which by the terms 
ot his employment, he was required to work: 

Provided that, subject to any rules made in this behalf by the Provin- 
cial Liovernment, if ten or more employed persons acting in concert absent 

tnemselves without due notice (that is to say without giving the notice which is 
G.C.M— 491 o o * 
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required under the terms of their contracts of employment) and without rea- 
son able cause, s^uch deduction from, any such person may include such amount 
not exceedingf his wages for eight days as may by any such terms be due to the 
employer in lieu of due notice. 

^\^Explanation . — For the purpose of this section, an employed person shall 
be deemed to be absent from the place where he is required to work if, 
although present in such place, he refuses, in pursuance of a stay-in-strike or 
for any other cause which is not reasonable in the circumstances, to carry out 
his work. ] 

10. (1) A deduction under clause (r) of sub-section (2) of section 7 

Deductions for damage exceed the amount of the damage or loss 

or loss. caused to the employer by the neglect or default of 

ihe employed person and shall not be made until the 
employed person has been given an opportunity of showing cause against the 
deduction, or otherwise than in .accordance with such procedure as may be pre- 
scribed for the making of such deductions. 

(2) All such reductions and all realisations thereof shall be recorded in 
a register to be kept by the person responsible for the payment of wages under 
section 3 in such form as may be prescribed. 


11. A deduction under clause (d) or clause («) of sub-section (2) of 

section 7 shall not be made from the wages of an 
* Deductions for services employed person, unless the house-accommodalion, 
ren ere . amenity or service has been accepted by him, as a 

term of employment or otherwise and such deduction shall not exceed ^ 
amount equivalent to the value of the house-accommodation, amenity or service 
supplied and, in the case of a deduction under the said clause (^), shall be 
subject to such conditions as *'[* *] the Provincial Government may impose. 


Deductions 
of advances. 


for recovery 


12. Deductions under clause (/) of sub-sec- 
tion (2) of section 7 shall be subject to the following 
conditions, namely : — 


(n) recovery of an advance of money given before employment began 
shall be made from the first payment of wages in respect of a complete w^e- 
period, but no recovery shall be made of such advances given for travelling- 


expenses ; 

(h) recovery of advances of wages not already earned shall be subject to 
anv rules made by the Provincial Government regfulating the extent to which 
such advances may be given and the instalments by which they may be 

recovered . 


Deductions for payments 
to co-operative societies 
and insurance schemes. 


13. Deductions under clause (/) of sub- 
section (2) of section 7 shall be subject to such 
conditions as the Provincial Government may impose. 


14. fl'i An Inspector of Factories appointed under sub-section (1) of 

section 10 of the Factories Act, 1934, shall be an 
Inspectors. Inspector for the purposes of this, Act in respect of 

all factories within the local limits assigned to him. 

(2) The Provincial Government] may appoint Inspectors for the 
purposes of this Act in respect of all persons employed upon a railway (other- 
wi«^e than in a factory) to whom this Act applies. 


LEG. REF. 

by Act XXII of i937» S. a. 
by O.. i :7. 


“Substituted for ‘Governor General in Council* 
by A. O. 1937- 
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(3) The Provincial Government may, by notification in the Official 
Gazette, appoint such other persons as it thinks fit to be Inspectors for the 
purposes of this Act, and may define the local limits within which and the 
class of factories and industrial establishments in respect of which they shall 
exercise their functions. 

(4) An Inspector may, at all reasonable hours, enter on any premises, 
and make such examination of any register or document relating to the calcula- 
tion or payment of wages and take on the spot or otherwise such evidence of 
any person, and exercise such other powers of inspection, as he may deem 
necessary for carrying' out the purposes of this Act. 

(5) Every Inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code. 

15. (1) The Provincial Governnient may, by notification in the Official 

Gazette, appoint any Commissioner for Workmen’s 
Claims arising out of Compensation or other officer with experience as a 

- Civil court or as a Stipendia.^ Magistrate 
and penalty for malicious authority to hear and decide for any specifi- 

or vexatious claims. ed area all claims arising out of deductions from the 

, ' , ... wages, or delay in payment of the wages, of persons 

employed or paid in that area . & » f 

to the provisions of this Act any deduction has 
wages of an employed person, or any payment of wages 
of t person himself, or any legal practitioner or any official 

trade union authorised in writing to act on his behalf, or any 
autho??^ under this Act, or any other person acting with the permission of the 

u„T;"sut-sec^^^^ -b-section (1), n,ay apply to such authority for a 

monft^c that every' such application shall be presented within six 

the the deduction from the wages \vas made or from 

may bl: ^ ^ payment of the wages was due to be made, as the case 

further that any application may be admitted after the said 
months when the, applicant satisfies the authority that he had 
umcient cause for not making the application within such period. 

application under sub-section (2) is entertained, the 
applicant and the employer or other person responsible 
or the payment of wages under section 3, or give them an opportunity of being 
card and, after such further inquiiy' (if any) as may be necessary, may, 
without prejudice to any other penalty to which such employer or other person 

refund to the employed person of the 

Payment Payment of the delayed wages, together with the 

tim^ such compensation as the authority may think fit. not exceeding ten 

th? lltte^ deducted in the former case and not exceeding ten rupees in 

made T, payment of compensation shall be 

was due til delayed wages .f the authority is satisfied that the delay 


g NOTES. 

is * factory, if a person 

manager of the factory under the 
then he would be liable for the 
employer is not a proper 
**^«*^* *** manager appointed. I.L.R 
k 939 ) ^m. 96 = 41 ^m.L.R. 1283= 1940 Bom. 
/• ihc reduction of an employee to a lower 


grade of pay ftom a higher grade for a short 

within the rm aning of 

employer termi- 
nates his existing contract with his employee, but 

offers to rc-employ him on a lower r.iie, there in 

Act, and no question of 

39-t^ 
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(а) a bona fide error or a bona fide dispute as to the amount payable to 
the employed person, or 

(б) the occurrence of an emergency, or the existence of exceptioEial 
circumstances, such that the person responsible for the payment of the wages 
was unable, though exercising reasonable diligence, to make prompt payment, 
or 

(c) the failure of the employed person to apply for or accept 
payment . 

(4) If the authority hearing any application under this section is satis- 
fied that it was either malicious or vexatious, the authority may direct 
that a penalty not exceeding fifty rupees be paid to the employer or other 
person responsible for the payment of wages by the person presenting the 
application. 

(5) Any amount directed to be paid under this section may be 
recovered — 

(o) if the authority is a Magistrate, by the authority as if it were a ifine 
imposed by him as Magistrate, and 

(b) if the authority is not a Magistrate, by any Magistrate to whom the 
authority makes application in this behalf, as if it were a fine imposed by such 
Magistrate. 

16. ( 1 ) Kmployed persons are said to belong to 

the same unpaid group if they are borne on the same 
establishment and if their wages for the same wage- 
period or periods have remained unpaid after the 

day fixed by section 5 . 

(2) A single application may be presented under section 15 on behalf or 
in respect of any number of employed persons belonging to the same 
group, and in such case the maximum compensation that may be awarded 
under sub-section (3) of section 15 shall be ten rupees per head., 

(3) The authority may deal with any number of separate pending 
applications, presented under section 15 in respect of persons belon^ng to the 
same unpaid group, as a single application presented under sub-section (2) of 
tlvis section, and the provisions of that sub-section shall apply accordingly. 

17. (1) An appeal against a direction made under ^[sub-section (3) or sub- 

section (4)] of section 15 may be preferred, within 
Appeal. thirty days of the date on which the direction was 

made, in a Presidency-town *] before the Court of Small Causes and 

elsewhere before the District Court — 

(a) by the employer or other person responsible for the payment of 
wages under section 3, if the total sum directed to be paid by way of wages and 

compensation exceeds three hundred rupees, or , . j 

(b) by an employed person, if the total amount of w^es claimed to 

have been withheld from him or from the unpaid group to which he belonged 
exceeds fifty rupees, or 

(c) by any person directed to pay a penalty under sub-section [ (4) J or 


Single application in 
respect of claims from 
unpaid group. 


section 15. 


sub-section (1), any direction made under 


r2) Save as provided in sub-section (1;, any direction 
ti'nn ( 3 "i or sub-section M(4)] of section 15 shall be final. 


sub-section ( 3 ) 

LEG. REF. 

JSubslituted by S. 2 and Sch. I of Act XX 

^Repealed by the A.O., 1937 - 

NOTES. 

Ses 17(1) “Direction** — Order rejecting 

CLAIM IN TOTO — Appeal. — The word direction 


in S. 17 (i) must be construed as including a re- 

fusal to make a direction. An employed person 
has a right of appeal if his claim bas 
rejected in toto as also when his claim is allows 
in part only. I.L.R. (1941) Kar. 

1941 Sind. 191. Under S. 17 (i) (b) the 
of appeal depends on the monetary value 01 to 
claim made by the applicant and not on any 


S. 21] 
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18. Kveiy authority appointed under sub-section (1) of section 15 shall 

have all the pKDwers of a Civil Court under the Code 

apfoS s" 15^ f Procedure 1^8, for the purpose of taking 

evidence and of enforcing the attendance of witnesses 
and compelling the production of documents, and every such authority shall be 
deemed to be a Civil Court for all the purposes of section 195 and of Chapter 
XXXV of the Code of Criminal Procedure, 1898. 

19. When the authority referred to in section 15 or the Court referred 

Power to recover from ™ section 17 is unable to recover from any person 
employer in certain cases. (Other than an employer) responsible under section 

3 for the payment of wages any amount directed by 
such authority under section 15 or section 17 to be paid by such person, the 
authority shall recover the amount from the employer of the employed person 
concerned. 


20 . 


an 


Penalty 
ander the Act. 


(1) 'Whoever being responsible for the payment of wages to 
for offences ^^ployed person contravenes any of the provisions 


« ^ A . . . ^ 

of any of the following sections, namely, section 5 
, and sections 7 to 13, both inclusive, shall be punish- 

able with fine which may extend to five hundred rupees. 

(2) Whoever contravenes the provisions of section 4, section 6 

or section 25 shall be punishable with fine which may extend to two hundred 
rupvees. 

21. (1) No Court shall take cognizance of a complaint again<it any person 

^ . , . , . for an offence under sub-section (1> of section 20, 

offences. ^ unless an application in respect of the facts consti- 

. tilting the offence has been presented under section 

u been granted wholly or in part and the authority empowered under 

the latter section or the appellate Court granting such application has sanction- 
ed the making of the complaint. 

(2) Before sanctioning the making of a complaint against any person 
offence under sub-section fl) of section 20, tlie authority empowered 

under section 15 or the appellate Court, as the ca«c may be. shall give such per- 
son an opportunity of showing cause against the granting of such sanction, and 
the sanction shall not be granted if such person satisfies the authority or CTourt 
that his default was due to — 

, ^ hona fide error or hona fide dispute as to the amount payable to 

the employed person, or 

, (ft) the occurrence of an emergency, or the existence of excep- 
tional circumstances, such that the person responsible for the payment of the 

wages was unable, though exercising reasonable diligence to make prompt pav- 
nient, or • i i ./ 

fc) the failure of the employed person to apply for or accent 

payment. ^ 

(3) No Court shall take cognizance of a contravention of cection 4 or 
^f section 6 or of a contravention of any rule made under section 26 except on 

sanction of an Inspector under 

se f* iri^posing any fine for an offence under sub-section f 1 ) of 

ection 20 the Court shall take into consideration the amount of any compen- 


NOTES. 

^1 frial Court. Thr mennine of the* 

1.^1 .5 clear, and there is no iiistification fr»r 
atng otherwise on the ground that the section 


lends to exnc'ircrnfion of clniins for the pur- 

pose of making any orders passed flirrcon appeal- 

able* T.L.R. (*940 Kar. 394 = A.T.R. 1941 Sind 
191. 
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S. 22 


sation already awarded against the accused in any proceedings taken under sec- 
tion 15, 


22 . 


No Court shall entertain any suit for the recovery of wages or of 
T, £ -x any deduction from wages in so far as the sum so 

claimed — 

(а) forms the subject of an application under section 15 which has 
been presented by the plaintiff and which is pending before the authority 
appointed under that section or of an appeal under section 17 ; or 

(б) has formed the subject of a direction under section 15 in favour of 
the plaintiff ; or 

(c) has been adjudged, in any proceeding under section 15, not to be 
owed to the plaintiff ; or 

(d') could have been recovered by an application under section 15. 

23 . Any contract or agreement, whether made before or after the 

commencement of this Act, whereby an 
Contracting out. person relinquishes any right conferred by 

shall be null and void in so far as it purports to deprive him of such right. 

24. ^ [The powers by this Act conferred up^on the 

Application of Act to Provincial Government shall, in relatmn ^ 

Federal Railways, mines railways (within the meaning of the Gov ^ 

and oilfields. jndia Act, 1935) mines and oilfields, be powers of the 

Central Government]. 

25. THe person respons.Me .or tHe ^^ay.ent o. -fs^to g 

Display by notice of ^uch factory a notice containing such -pnp-lish 

abstracts of the Act. Act and of the rules made 

and in the language of the majority of the persons employed m the fac ry, 

Rule-making power. Courts referred to in sections 15 ana 1/ • 

(2) The Provincial Government may =[* * .*1 '^rovi- 

Official Gazette, make rules for the purpose of carrying into effect the pro 

sions of this Act. - , ^ 

(3) In particular and without P^ei-dice to the generality of the fore 

going power, rules made under records, registers, returns and 

(a) require the 7^’"^^^"„7orcement of the Act and prescribe the form 
notices as are necessary for the enrorctai 

thereof; conspicuous place on premises where 

of w«.. poyobl. .o por- 

■“jflhrSi.l.r l„.p,e.ion of th. woijM., o....o~. 

woipbio'p 'o,Sr5e. o'.rf o4loyor. i" ohooW"* " .fcofiolo* •- -S'- 

pcrsons^em^^y^^^^^y of giving notice of the days on which wages 

will be paid ; 


LEG. REF, 
» Substituted by A. O., t 937» 
section* 


origina.! 


* Substituted by A. 1937* 

9 R.epealed by A* 0.> *937* 
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(tf} prescribe . the authority competent to approve under sub- 
section (1) of section 8 acts and omissions in respect of which fines may be 
imposed ; 

(/) prescribe the procedure for the imposition of fines under section 8 
and for the making of the deductions referred to in section 10 f 

(ff) prescribe the conditions subject to which deductions may be made 
under the proviso to sub-section (2) of section 9; 

(h) prescribe the authority competent to approve the purposes on which 
the proceeds of fines shall be expended ; 

(i) prescribe the extent to which advances may be made and the instal- 
ments by which they may be recovered with reference to clause (6) of section 
12 ; 

(/) regulate the scales of costs which may be allowed in proceedings 
under this Act ; 

(k) prescribe the amount of court-fees payable in respect of any, 
proceedings under this Act ; and 

(/) prescribe the abstracts to be contained in the notices required by 
section 25 . 

(4) In making any rule under this section the Provincial Government 
may provide that a contravention of the rule shall be punishable with fine 
which may extend to two hundred rupees . 

(5) All rules made under this section shall be subject to the condition 
of previous publication, and the date to be specified under clause (3) of section 
23 of the General Clauses Act, 1897, shall not be less than three months from 
the date on which the draft of the proposed rules was published. 


THE PENSIONS ACT (XXIII OF 1871). 


Year. 

No. 

Silort title. 

Amendments. 

1871 

XXIII 

Pensions Act, 1871. 1 

Repealed in part, XII of i8gi; X o 
1914 ; XII of 1927. 


Am. (locally). Act XXI of 1886. 

Declared in force — 

In the Sonthal Parganas, Reg. Ill of 1872. S. 3. as amended by Reg. Ill of 1899, S. 3 ; in 
Upper Burma (except the Shan State), Act XIII of 1898, S. 4; in British Baluchistan, Reg. II 
» 9 > 3 . S. 3. 

Prefatory Note. — The following is the Statement of Objects and Reasons annexed to the 
Bill ; — 

“ The law relating to pensions is at present distributed over nine Regulations of the Bengal, 
three Regulations of the Madras and two Regtilations of the Bombay Codes, as well as three Acts 
of the Governor-General in Council. The main provision of the law as expressed in the Bengal 
Regulations XXI V of I 793, section 17, Rcg.XXI\'of 1795, section 1 4, Reg. XXIV' of 1 803, section 16 
and Reg. VI of 1817, and the Madras Regulation I\' ol 1O31 ; S. 2 is the reservation to Government 
®f the right of determine all claims to the continuance of pensions, and the exclusion of the jurisdiefian 
of the ordinary Courts ot judicature in regard to such claims. 

In the Bombay Presidency, under the operation of Regulations XXIX of 1827, and VII of 
*o 30 » the Civil Courts arc barred from the cognizance of suits to enforce such claims throughout 
the Dekhan, IChandesh and the South \Iahratta country. 



3928 


The Civil Court Manual (Imperial Acts) . 


The Bengal Regulations, though expressly applicable only to Bengal and the North Western 
Provinces, are practically in force throughout the more recently acquired provinces; hence the law 
as above described applies to all India, except a portion of the Bombay Presidency. 


Within this excepted country, the Civil Courts have, in more than one instance, a ssu m ed 
jurisdiction in such cases. 


The principle on which that jurisdiction is elsewhere disallowed is founded on perfectly equitable 
considerations and is therefore fit for uniform application. It is in effect the assertion ot the right 
of the State to reserve to itself the power of granting or withholding at pleasure concessions which 
arc made gratuitously and without consideration. 

The object of the proposed legislation, therefore, is (i) to consolidate the existing law, excluding 
all those provisions which are cither obsolete or ill-adapted for enactment in detail ; and (2) to extend 
the law so re-enacted to the whole of British India. 


The Hon’ble Mr. Cockerell moved for leave to introduce a bill to consolidate and amend 
the law relating to pensions. He said that there was on the Statute Book at the present time a 
considerable number of Regulations and Acts relating to the subject. These enactments contains 
much that was now obsolete and much in the nature of administrative rules and instructions as to t c 
mode of disbursing pensions which would be more conveniently and appropriately left to be pu in 
operation by means of executive orders. The leading principle of the main provisions of the law vw 
that as the bestowal of pensions and similar allowances was an act of grace or State pohey on e 
part of the ruling power, the Government reserved to itself the determination of all quesUons atlectmg 
the grant or continuance of these allowances and the cognizance of claims plating thereto y c 
courts of judicature was as between the Crown and grantee, absolutely barred. 

This principle governed the Law which applied specifically to the Regulation P^ovincM of 
the Beneal and Madras Presidencies and which was also practically in force m the non^R^^ ,i n 
provinces. In some parts of the Bombay Presidency also namely the Delian, Khandesh ana 
Mabratta Divisions, claims against the Government in the matter of Pensionary ^ . • 

axices were declared to be not within the cognizance of the ordinary Courts of the judica u > * 

the other parts of that presidency in the absence of any such legal restriction the courts baa 
a jurisdiction, expressly denied to them throughout the rest of British India. 


It was necessary that this state of things should not be allowed to continue and 

expedient to assimilate the law as regards this portion of the Bombay Presidency . called^for 

vailed in all other parts of the Empire. There were no exceptional ^‘^•cun'st^pces call^^ tor 

the exercise by the Civil Courts in any particular province or provinces of ^ The 

the operation of a principle of universal application was not act^rded cronerallv the 

opportunity, moreover, for rectifying the omission to extend to the Bonibay been sneci- 

provisions of the law regarding pensions had now arrived, the law on this subject .. ^^ich 

ficSlly referred to in this council as one of the branches of the general scheme of 

was now in progress. The object of the present Bill therefore is ^ndia 

the operative provisions and to apply the consolidated enactment to the whole of British India. L'^ori 

St Ceeorge Gaz.ett^ Supplement, 14//* March, i 870 * 
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Preamble 


THB PENSIONS ACT (XXIII OF 1871).* 

[8f/i Au£usI, 1871 . 

An Act to consolidate and amend the Law relating to Pensions and Grants by Government 

oj" money or land revenue. 

Whereas it is expedient to consolidate and amend the law relating to Pensions 

and Grants by Government of money or land-revenue ; 
It is hereby enacted as follows : — 

I. — Preliminary. 

I . This Act may be called The Pensions Act, 
1871. 

It extends to the whole of British India : 

* ♦ 

2 . [Enactments repealed. Saving cf Rules.'\ Repealed by Act I of 1 ^ 38 . 

3 . In this Act, the expression “ grant of money or land-rcvcnuc ” includes 

Interpretation-section. anything payable on the part of Government in respect 

of any right, privilege, perquisite or office. 


Short title. 

Extent of Act. 
2 |-* 


LEG. REF. 

For the Statement of Objects and Reasons 
see Gazette of India, 187T, Pt. V, p. 141 ; for Pi r- 
ceedings in Council, see ibid., 1871, Supplement; 
PP* 40t, 687, and 1147. 

, "'ords “and it shall come into force on 

the date of the passing thereof” were repealed 

* 9*4 and' the words “but not so as 
to affect any suit in respect of a pension or 
^ant of money or land revenue which may have 
been instituted before such date” were repealed 
by XII of 1891. 


NOTES. 

ri o — Object of Act. See 14 B. 573: 107 I. 

C. 899=1928 N. 189. Act must be construed 
*025 O. 2to. See also to A. 3q6 = A 
VV.N. (1888) 7a; 107 I.C. 899=1928 N. 189; 
*^939 Bom. 513 = 41 Bom.L.R. 882. The word 

in the Pensions Act, 1871 and in 
r'w ^*‘oc«dure Code. S. 60 and in the Transf. i 
of Property Act, S. 6, implies periodical pay- 
tnents of money by Government to the pensioner 

fiT xA* 727 = 35 C.W.N. 79 * = 

bi M.L.J. 208 (P.C.). See also 1929 A. 78*- 
IS essential that an Officer to be entitled to pen- 
sion must be in the service on the d.atr of his re- 
tirement. An officer removed from Government 
Se^icc can have no claim for any pension. 2 I.. 

.■43t=2Q I.C. 252. A decree in conformity 
With the award which provides for the distribu- 
tion in a certain manner of a pension when re- 
ceived from Government docs not militate 
the provisions of the Act. 37 B. 442= if] 
•^• 882. A grant by the British Government 
confirming a previou.s ijrant made by the pr<'ccd- 
*r*g rule is of such riglits as the Government 
possessed and is excluded from the purv iew ol 
' ^*^**sions Act. 31 I.C. 728. See alto 1 7 B. 169; 
. ft' ^ 5 ' The word pension has nowhere been 
efined but it ought to be understood in its ordi- 
nary sense as implying periodical allowance c>n 
ccount of past services, consideration or merit 

ih • ^ 9^ ^^"^pensation to dethroned princes, 

eir families and dependants. A grant of land 
evenue as such cannot be comprised in the term 
J^nsioD. A grant of Government revenue can 
no case be treated as a political pension which 

C.C.M.— 492 


is a pension granted on political considerations 
for reasons of State. Tlic assignment of such 
crant.s is not profiibited by the Pensions Act. 
1929 A. 781=27 A.t.. J. 724. See also 61 M.L.J. 
20O (P.C.). The provisions of the .Art dealing 
with pensions and grants of land revenue in the 
District of Ratnngiri are not ultra vires. 59 I.C. 
452 -22 Bom.L.R. ii76=-.|5 B. 196. 

Sec. 3 . — aho Notes under S. i, ^uprn.'\ A 
sum payable by the Government as compensa- 
tion for forest clues in re.spect of Jaghir land 
taken over by the Government for forest pur- 
poses is not a pension, but a grant of money or 
land revenue a!id is not exempted from attach 
ment. 121 I.C. 6r>4= *930 N. 134 (i). 

Sec5«. 3 and 4: Genfral. — The Pensions Art, 
which is one which tends to restrict the ordinary 
legal rights of the subject to have recourse to the 
Court for remedy of grievances is one to be strictly 
cns'rued. The object of the .\rt was to reserve 
to (he Or vernment tlie determination of all ques- 
tions affecting grants of money, the bestowal of 
which was an act of grace or State policy on the 
part of the ruling powers. 107 I.C. 899=1928 
N. 189. The Pensions Act is to be construed 
strictly in favour of the subject. A suit 

relating to properly which is the subject 

of a grant, in which the plaintiffs claim is quite 
independent of the grant, and in which there 
is no dispute as to the fact of the grant or as to 
its validity or as to the persons entitled under it 
cannru be regarded as a suit relating to a grant 
of land rev’cnuc within the meaning of S. 4. No 
certific ate is neccssai-yin the case of such a suit 
under S. 4. 4t Bom.L.R. 882=1939 Bom. 
513. .S. 4 docs not require that the grant 

.should be of the land-rcvcnuc alone In order to 
shiit out the juri.sdiction to entertain a suit relat- 
ing thereto. 15 LG. 871=23 M.L.J. 687. The 
nattire of the grant must depend on what the 
Government gives and not on what may happen 
irrespective of the wishc.s of the Government. If 
the G<ivcrnment gave only the land revenue, 
acquisition of the lands by the pensioners does 
not niake them grantees of ittimovable property. 
4 - .'>57 = 87 I.C. 589. The word “suit” does 

not include execution proceedings. 7 Bom.I..R. 
859 = 30 B- loi; 16 B. 731. 
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^[3“A. The expression “the appropriate Government ** means, in relation to 
)efinition ” federal pensions, the Central Government, and in 

relation to other pensions, the Provincial Government.] 

If. — Rights to Pensions. 

4. Except as hereinafter provided, no Civil Court shall entertain any suit 
„ ... relating to any pension or grant of money or land- 

pe^ons**^ relating to revenue conferred or made by the British or any former 

Government, whatever may have been the consideration 
for any such pension or grant, and whatever may have been the nature of the 
payment, claim or right for which such pension or grant may have been substituted. 


LEG. REF. 

'Inserted by A.O., 1937. 

NOTES. 

Cases to which Section Applies. — The 
Act contemplates money payment to be re- 
ceived through the Collector from recorded 
persons bound to pay revenue. 1913 M.W. 
N. 255. S. 4 applies not only to a suit against 
Government but also to suits between private 
parties and the previous certificate of the 
Collector is necessary where the suit relates to a 
grant of land revenue. 25 Bom.L.R, 1477=* 
1927 B. 87. “Grant of money or land revenue”, 
meaning of. See 5 B. 408 = 8 I. A. 77 (P.C.). 
The following are included within the said ex- 
pression: — C*) Malikana. See 17 A. 1=21 I.C. 
148 (P.C.); 4 M.L.J. 272 and cases referred to 
therein. 29 B. 480: (2) Toda giras hok. 5 B. 
408 = 8 I. A. 77 (P.G.); (3) Allowances settled 

by Government upon members of the family of 
a Nawab. 7 A.W.N. 225; (4) Allowance 

granted to political prisoners though the same is 
collected by agreement from a foreign or Native 
State. 50 M. 711=52 M.L.J. 622. (5) Suit to 

recover wages for services in temple from trustee 
out of funds granted by the Government. 107 
I.C. 899= 1928 N. 189. 

The following are Grants to which the 
Section applies. — A suit, by a hereditary desh- 
mukh of certain Mahals entitled to be directly 
paid by the ryots thereof, a percentage on the 
revenue assessed thereon, against the Govern- 
ment, to recover a portion of such percentage 
collected along with the revenue and retained 
by it- 2 B. 99-=4 I. A. 119 (P.C.). Wliere a 
Jaghir, granted for the support of the grantee 
and his relatives, was resumed by Government, 
and the money allowance substituted, a suit by 
a relative of the original grantee to recover, as 
arrears of his sharcis barred. 4 M. 341. See also lO 
M. 187; 29 B 480; 30 M. 266; ’50 ^I. 4^^1 = 1927 
M. 140. Civil Courts are prohibited from 
entertaining suit relating to any grant of money 
conferred by the British Government, whatever 
may have been the consideration for it. 5 B. 
408=8 I.A. 77 ; i7Bom.I..R. 153=27 I.C. 927 
(P.G.). Claim for maintenance 1 y a fernale 
member — Go\'ernment pension — If Act applica- 
ble. See 17 M.L.J. i39=30 M. 266. S. 4 
applies to a heritable right to receive land 
revenue granted by the Moghul Emperor as 
reward for scr\ ices rendered. 25 A. 73. Jaghir 
Right to share — Suit for — Necessity for certi- 
ficate of Collector — Omission to obtain certifi- 
cate — Effect of. 6 Lah.L.J. 343; 28 A. 104; 27 
I.C. 927; 20 M.L.J. 164; 32 A. 148 (P.C.). 

The following do not come within this 


Section. — A grant of lands, revenue-free. 7 M. 
191. See also 51 M.L.J. 95. Grant of land re- 
venue — Suit to recover share of — If Act applies. 
17 Bom.L.R. 163 = 271,0.927. The grant of a 
Zemindari, of which the revenue is remitted by 
the Government. 8 A.L.J. 692. See also 114 
I.C. 626 fixed for Jaghir land). Previous 

inams confirmed by British Government — Con- 
firmation not a re-grant— Suit relating to such 
inam lands not governed by Pensions Act. See 
21 M. 310. See also 29 B. 480 = 7 Bom.L.R. 
497. Agreement between Government 
public servant — Increase of pay for risky services 
— Payment during good behaviour, meaning of 
— Payment on termination of service^ and pen- 
sion — Suit to enforce agreement if maintainable. 
15 C.W.N. 470=13 C.L.J. 363* Endowments 
for religious or pious purposes do not fall within 
the purview of S. 4 — Section applies only to 
personal grants. 17 M.L.J. 549 = 3' *2 

M.L.J. 24 (Note). Foil.] 

See. 4 : Scope — Jurisdiction of Revenue 
Court whether affected. — S. 4 of the^ Pen- 
sions Act docs not take away the jurisdiction 01 
the Court of Revenue to entertain a suit by the 
transferee of the assignee of the land 
The jurisdiction of the Civil Court and of the 
Civil Court alone is limited by the terms of me 
expression, 27 A.L.J. 724=1929 A. 701. 
Where a suit is filed in the Revenue Court by 
an assignee of Government revenue for arrears 
of revenue, the District Judge hearing the revenue 
appeal as a Civil Court would be competent to 
dispose of the matter, and his jurisdiction is not 

barred under S. 4. * 93 ^ A.L.J. ' 2 ®' '93 

All. 666 . In a suit relating to a cash allowance 
the non production of the Collector s certificate 
under S. 4 of the Pensions Act at tl^ time of the 
filing the suit is not fatal. It is sufficient if it is 
produced even in appeal in the High Court. 37 
Bom.L.R. 343 = '935 B. 227. No second appeal 
lies to the Financial Commission from an order 
of the Commissioner passed on appeal from an 
order of the Deputy Commissioner in a pro- 
ceeding relating to the succession of a jagir. 
The Financial Commissioner has wide powers 
of revision conferred by S, i6 of tne^ Lan 
Revenue Act. The Financial ^ Comm^ioncr 
must exercise his powers of revision m doling 
with ca.ses under these rules rather more 
than is the case in regard to mutation 
ings, for instance, which concern disputes whicd 
must eventually be decided in the Civil Co 

20 Lah.L.T. 102. j c, 4 

Secs. 4 and 6 .— [See also notes under Ss 3 

and 4.] A Civil Court is precluded from 
any declaration that would in any way 
or indirccUy affect the liability of Government 



S. 5] 


3931 


The Pensions Act (XXIIT of 1871) . 

5 . Any person having a claim relating to any such pension or grant may 
^ ^ , prefer such claim to the Collector of the District or 

IccSrTr °o?L?'“luthoS°d authorized in 

officer. this behalf by the ^[appropriate Government] ; and 

such Collector, Deputy Commissioner or other officer 
shall dispose of such claim in accordance with such rules ^ as the Chief Revenue- 
authority may, subject to the p^eneral control of the ^[appropiiate Government], 
from time to time, prescribe in this behalf, 


LEG. REF. 

^Substituted by A.O., 1937* 

*For notifications prescribing such rules 
under the powers conferred by this section in 
Bombay, see Bom. R. & O. United Provinces 
of Agra and Oudh; see North-Western Provinces 
and Oudh, List of Local Rules and Orders, Ed. 
^® 94 > P- 42. S. 5 has been amended in iis ap- 
plication to U. P. by U.P. Act XII of 1922. 

NOTES. 

to pay a grant of Government revenue to any 
person. 37 A. 338 = 29 l.C. i.j6. S. 4 is no 
bar to a suit to rcco\'er back possession of land 
in which saranjam right is resumed by tiie govern- 
ment. 41 B. 408=39 l.C. 65. Though a suit 
cannot be entertained without a certificate from 
the Collector, still even an appeal shoukl not be 
rejected for want of certificate, but pi a ir^ tiff 
should be allowed time to produce it. 82 l.C. 
486. A suit for a declaration that the plaintiff 
is the owner of a certain share in a kulknrni 
vatan falls witiun S. 4 of the Act and is not 
maintainable without the certificate of the 
Collector. 42 B. 257 = 45 ^-C. f)8o. See ah » 
37 B. 9j. The pre-rec]ui<ite of filing a certificate 
under .S. 4 is not applicable to a suit for parti- 
tion of the inam among the members of the 
family to wliicli it was gis en and it <lr>es not also 
^pply where the grant is of land also and not 
merely of the land revenue. c6 I.C^ 87 - 27 M. 
L.J. 618. A suit for partition of lands granted by 
Government on account of services rcnd<‘rrcl 
cannot be said to be one relating to any pcnsiori 
or grant of money or land r<-\ enue conferred or 
made by the British or any former Government; 
^nd a certificate under tlic Act is not necessary 
for the maintainability of the suit. t? X I-.J. 
118. Where certain land is granted by Ciov'crn- 
ment, the grant cannot be split up into two 
d stinct grants of mcKvaram and kucliwaram so 
to fall under S. 4 in respect of the claim for 
melwaram. 36 M. 559 = 23 M.L.J. 7'.28. \\‘hcrc 
the grant is not one of land revenue only, but of 
the soil also, S. 4 docs not apply and no c^^rtifi- 
cate is necessary for a suit to recover assessment 
Or land revenue of the village. 34 Bom.L.R. 
^ 55 * The plaintiff was the purchaser from a 
widow of an allowance computed in rr<pcct of 
Desaigiri Ilaq. He applied to the C'ollcctor to 
have his name entered in the register under the 
Watan Act but he vva.s informed that his name 
had been entered only during the lifetime of the 
widow. He brought a suit for a clc< Inration 
that he %vas the full owner of the allowance and 
^t merely during the lifetime of the widow. 
field, that the suit cannot be entertained with- 
out a certificate under S. 6 of the Art. 33 Bom. 
L.R. 1029= 1931 B. 505. 

Secs. 4 , 5 and 6 — The Pensions Act provides 


two methods of settling claims relating to grants 
of land revenue as to which the jurisdiction of 
Civil Courts is barred by S. 4 of that Act under 
S. 5 of the Act such claims may be disposed of 
by the revenue authorities and under S. 6 a 
Civil Court may take cognisance of disputes 
between rival claimants to the enjoyment of a 
grant of land revenue only if a certificate is 
granted by the revenue authorities that the case 
is one which it is appropriate that a Civil Court 
should try. Under R. 11 of the Punjab Pension 
and Re\'cnue Assignment Rules the power of 
gr.anting such a certificate is vested in the 
Financial Commi.ssioner only and not in any 
.subordinate revenue authority. It is clear, 
therefore, tliat any person wlio has a claim 
relating to any grant of land r'vcnue other than 
a claim against Government direct may proceed 
in one of two separate ways. He may apply to 
the Oeputy Commissioner under S. 5 of the 
Act for tlie adjudication of his claim or he may 
apply to the Deputv Coniniissioner under S. 6 
or to the Fin.nncial Commissioner direct asking 
that flie Financial Commissioner sliouM grant a 
ccrufK'nte that dispute is one that may be 

tri<*d by the il Courts, These two ways of 

obtaining adjudicatiofi on a claim must be 
rrgartlrd as altcrnatixc and it is open to a 
claimant to < hr>os^ xvliich of the two mctliods he 
will follow. But if both parties have acquiesced 
in obtaining ;ulJudi<;atJon on the merits of the 
CA«e by Clio revcmio authorities, it is inappro- 
priate to grant a < <Tlilie at<* which would permit 
die fnatt<'r tr> be rcngitaiod r/c ri'ft'o in a dilTerent 
forum. 20 I.ah.I./r. O-i- 

Secs 4 and 1 1 . — 'I'bc Pmsions Act doe.s not 
refer only to political psMisions. Iiiit relates to all 
pensions. i fi i l.C. 4ft9— 1936 L. O5. S. 1 1 
refers rnorcK to pensions, whereas S. 4 refers 
not only to pensions, but to grant of money or 
land revenue conferred, wliatcver may have 
been the considcraticm of anv' such grant. S. 4 
is wider than S. i i and includes matters which 
do not come* under S. ii. *930 A. 681. There 
is an <*>b\ ious <listin<-iion between an assignment 
and a rctni^sion of land revenue. A remission 
of land rcx'entie cannot be regarded as an assign- 
ment, 'I'he fJovernment may remit a liability 
to p;iv land rex'cnue in which case no assessment 
is made, but that is a very dilferent thing from 
assessing a certain sum and then granting or 
assigning that sum to some person other than 
die Government. A right to lakhiraj or revenue- 
free land is certainly not a pension or a grant of 
land revenue. I.L.R. (1940) All. <303-19^0 
.A.r..J. 420= 1940 All. 373 (F.B.'i. 

Sec. 5. — Tlie wor<ls ‘‘any surli pension or 
grant’* clearly indicate any pension or grant of 
rnoncy or land revenue referred to in the prece- 
ding section. The section clearly authorises the 
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S. 6 


6. A Civil Court, otherwise competent to try the same, shall take cognizance 
nivil Court sucH claim upon receiving a certificate from 

take cognizance ^ of such Collector, Deputy Commissioner or other Officer 

claims. authorized^ in that behalf that the case may be so 

. . tried, but shall not make any order or decree in any 

suit whatever by which the liability of Government to pay any such pension or 
^rant as aforesaid is affected directly or indirectly. 


LEG. REF. 

' For instances of notifications authorizing 
officers under the powers conferred by this 
section and prescribing rules, in Bombay, see 
Bom. R. & O. 

notes. 

Collector, etc., to entertain a claim with refer- 
ence to the grant of land revenue conferred by 
the former Go\’ernment. The Local Government 
has authority to call for evidence in support of 
the grant and may cither recognise the grant or 
refuse to do so. The proceeding before the 
officers referred to in this section is more 
administrative than Judicial. Cfj A.L.J. 724 = 
1929 A. 781- 

Secs. 5 and 6. — Ss. 5 and 6 bar a suit for a 
declaration against Government that the plain- 
tiff is entitled to muafi rights in a certain mahal. 
57 I. G. i56-=t2 L.W. 311 (P.C.). See also 
Pesh. 65. On these sections, see also 20 I.C. 508; 
17 M.L.J. 139; 18 M. 187 — 5 M.L.J. 168; I 
Bom. 75. A person who wants a declaration 
that he is entitled to a share in a pension must 
apply to the Collector or Dei'uty Commissioner 
or other authorised officer under S. 5 of the 
Pensions Act and he cannot go to a Civil Court 
unless he obtains a certificate under S. 6 of the 
Act. 121 I.C. 417= 1930 L. 795. 

Sec. 6 . — [See also Notes under S. 3, 4 and 
5.] A Civil Court cannot take cognizance of a 
claim relating to a jaghir except upon a certifi- 
cate of Collector or other officer. 1926 L. 333. 
Production of the Collector’s certificate subse- 
quent to the institution of the suit is not a 
sufficient compliance with the section. 1928 L. 
713. S. 6 does not apply to a suit for a 
declaration that funeral expenses cannot be 
claimed to be paid out of income of a jaghir. 
1922 L. 365. A suit to establish a right to collect 
Government revenue from the villages granted 
as endowment to a religious office is not main- 
tainable in the absence of a certificate under S- 
628 I.C. 934. Ifan application for grant of a 
certificate under S . 6 is rejected by the 
lector, the proper procedure is to af^ly to the 
Commissioner for reversal of the Collector s 
order. But as the rules prescribe that a certih- 
cate can only be granted by the Financial 
Commissioner, it is not unreasonable to make 

application direct to his Court. 20 

04. If a party to a dispute under the Pensions 

Act wishes the exceptional procedure of S. 6 to 
be followed, he must apply fort^e grant of a 
certificate under that .section before and not 
after the matter has been the subject of final 
adjudication by the highest revenue authorities 
under S. 5 of the Act. In such cases, the 
jurisdiction of the Civil Courts is entirely barred 
bv S. 4 of the Act, and the regular procedure 
fox adjudication of disputes is that prescribed by 


S. 5. The revival of the jurisdiction of the 
Civil Courts provided by S. 6 on a certificate 
from the revenue authorities is clearly intended 
to be an exceptional alternative to the adjudica- 
tion prescribed in S. 5, and after the parties 
have fought out their respective claims in the 
revenue forum up to the highest revenue 
authority it would not be correct to permit the 
whole matter to be reopened in the alternative 
forum of the Civil Courts. 20 Lah.L.T. 99. 
See also 20 Lah.L.T. 94.- A voluntary ggant 
was made by Government to a shrine for its 
maintenance but the grant was resumablc by 
Government at its pleasure. A suit was 
brought for a declaration by a certain person 
of his right to the office of sajjadanashin of 
such shrine, fields that the claim in the suit not 
being one for a pension or grant, no certificate 
was necessary as required by S. 6, Pensions 
Act. 1937 Pesh. 65. Saranjam inam—Suit to 
recover — Certificate of Collector — Fadurc to 
produce certificate — .Appeal — Remand. 39 y* 
352 = 28 I.C. 485. A suit relating to a share in 
an inam consisting of two-thirds of revenue is 
not cognizable without Collector s certinca e. 
Where the plaintiff has not obtained the 
cafe, the hearing may be adjourned *0 
him to produce it. 27 I.G.927=>7Boin.L^. iM- 

See also 39 6.352 = 28 LG. 485; ?937p.W.N. 

1131 = 1937 Oudh 484. (Production of certifi- 
cate subsequent to institution of suit even at me 
appellate stage will be sufficient 
section). A pension is ordinanly not ^“achablc 

for sale in cxcrution. 44 A. 697—1922 . * ^ f * 
A suit for a declaration that the plamtiH is 

entitled to get his name entered m 7* 

last manager of a Durga which is in receipt of a 

cash-allowance from the 

maintainable for two reasons; (i) .the nght 
of entering the names rests exclusively with 
the Collector, and none else; (2) 
fion entails a corresponding liability on the 
Government to pay and a suit to enforce it « 
barred by S. 6. 55 Bom. 1 19 = 32 Bom.L.R. 

1420=1931 Bom. 144- A suit for a declaration 
of the plaintiff’s rights to a share of the toda 
siras haq paid to the defendants by the 
Government is maintainable where the plain- 
tiff has got a certificate from the Colfoctor 
authorizing the suit in spite of S. 6 of the 
Pensions Act. The decree declaring that the 
plaintiff is entitled to a certain share m the c^h 
allowance is one which does not affect the lia- 
bility of the Government to pay; it only atteew 
the plaintiff’s right to share in the ^ount ii 
and when Government pays it. 33 Bom.L.^. 
783=1931 B. 473. In 1883 the prcdecessoM-in- 

intercst of the plaintiff had obtained a certifi . 
from the Collector for instituting a suit aga^t 

the defendant’s predecessors and had got a 

decree. In 1931 the plaintiff instituted a sui 
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Pensions for lands held tvt • • • 

under grants m perpetuity. 7 * XNothing in sections 4 and 6 applies to — 

(1) any inam^of the class referred to in section i of Madras Act No IV of 

1862 ; 

(2) pensions heretofore granted by Government in the territories respectively 
subject to the Lieutenant-Governors of Bengal and the North-Western Provinces 
either wholly or in part as an indemnity for loss sustained by the resumption by a 
Native Government of lands held under sanads purporting to confer a right in per- 
petuity. Such pensions shall not be liable to resumption on the death of the recipient, 
but every such pension shall be capable of alienation and descent, and may be sued 
for and recovered in the same manner as any other property. 


Payment to be made by 
Collector or other authorised 
officer. 


III. — Alode of Payment. 

8. All pensions or grants by Government of money or land-revenue shall 

by paid by the Collector or the Deputy Commissioner 
or other authorized officer, subject to such rules as 
may, from time to time, be prescribed by the Chief 
controlling Revenue-authority. 

9. Nothing in sections 4 and 8 shall affect the right of a grantee of land- 

revenue, whose claim to such grant is admitted by 
of itndl-et'cnue grantees Government, to recover such revenue from the persons 

liable to pay the same under any law for the time being 
in force for the recovery of the rent of land. 

10. The ^[appropriate Government] may with the consent of the holder 

commutauon of pensions. wliole or any part of his pension or grant 

ot money or land-revenue to be commuted for a lump 
sum on such t^rms as may seem fit. 


LEG. REK. 

^ t.#., **Inams of the classes described in 
cl. (i)> S. 2 (rn). Regulation IV of 1831, whicli 
have becn> or shall be, enf rarichised by (he Inatn 
Commissioner and conv'crted into freeholds in 
perpetuity, or into absolute freeholds in per* 
peluily/’ The classes so described arc “heredi* 
tary or personal grants of money or of land- 
revenue, however denominated, conferred by the 
authority of the Governor in Council [or which, 
having been made by any Native Government, 
have been confirmed or continued by the British 
Government — Act XXXI of 1836] in consi- 
deration of services rendered to the State, or 
in lieu of resumed offices or privileges, or of 
Zemindar ies or Palaiyams forfeited or held 
under attachment or management by the officers 
of Government, or as a ynumia or charitable 
allowance, or as a pension. 

^Substituted by A.O. 1937* 


NO I ES. 

against the defendant without a fresh certificate. 
Htld^ that the original certificate ceased to have 
any effect after the decision of that suit and 
that a fresh certificate was necessary for the 
institution of the second suit. 14 L. 48—1933 
L. 336. Where it is found that the act of the 
Government in substituting a fixed annual sum 
in the place of a percentage of Government 
^Messment granted to plaintiff’s ancestor is ultra 
invalid, the plaintiff cannot, in view 
of S. 6 of the Act, be entitled to an order for 
payment ; he is only entitled to a declaration 


01 Ills Iignis. 01 l.A. 190^58 B. 3o6=rio-aAP 

C. ,08 = 66 6,4 fp.C. 1 . 

x^. X • ^7 

Dismissal of officer who was on invalid 
PENSION — Suit for declaration of wronoful 

DISMISSAL A.ND FOR DAMAOES. A Police Sub- 

Inspcctor was first discharged on an invalid 
pension but was afterwards dismissed, with the 
consequence of his pension being withdrawn for 
misconduct prior to discharge. He sued the 
Sccreiaiy of State for a declaration that he was 
not liable to removal after his retirement and 
for daniagcs. the dismissal could not be 

considered from the point of view of its having 

n with reference tS 

?i ' Government of India Act. 
Ihc dismissal had rather to be viewed as oarf 
of the order by which he had be^n Tpr'te^^of 
his pension. The damages prayed for; for the 
breach of contract set up, could only be for the 

Gash allowance substituted for tnunfi 
grant of land by Mughal Emperor is nm 
Sion and is alienable property. 95 i.c;. aooLa. 
A.L.J. 630= 1926 A. 521. ^ 

See. 8.-— S. 8 has been amended in its aonli- 
cation to U.P. by U.P. Act XII of 1922. £.,3 

A.L.J. 692; II Bom.L.R. 1369. 

^^Sec. ^.—Sce 10 A. 396; i B. 75; 6 Bom.L.R. 
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Exemption of pension from 
attachment. 


IV. — Miscellaneous. 

« 

1 1 . No pension granted or continued by Govern- 
ment on political considerations, or on account of past 
services or present infirmities or as a compassionate 
allowance. 


and no money due or to become due on account of any such pension or 
allowance, 

shall be liable to seizure, attachment or sequestration by process of any 
Court in British India, at the instance of a creditor, for any demand against the 
pensioner, or in satisfaction of a decree or order of any such Court. 

^ [This section applies in British India also to pensions granted or continued, 
after the separation of Burma from India, by the Government of Burma.] 

12. All assignments, agreements, orders, sales and securities of every kind 


'LEG. REf. 

•Inserted by A.O., *937' 

NOTES. 

Sec. 11 . — See too S. 6o, Cl. (^r) of the Code of 
Civil Procedure, 19*^^ (Act V of 1908). S. 1 1 
is unqualified and must be strictly construed in 
favour of the pensioner. On the insolvency of 
a pensioner, therefore, the pension drawn by 
him for past services is not property which is 
available for distribution among his creditors 
under S. 28 (5) of the Provincial Insolvency 
Act; and the Insolvency Court has no power to 
pass an order directing the insolvent to pay to 
the Official Receiver any part of his pensions. 
164 I.C. 747=40 C.W.N. 142. The intention 
behind the provisions of S . i i is applicable 
equally to the commuted portion as well as to 
the uncommuted portion of the pension, and the 
language of S. i i does not exclude from its 
protection the money that is due under a com- 
mutation order commuting a part of the pension. 
The commuted portion would be “money due or 
to become due on account of pension, “ and 
therefore the commuted portion of the pension 
due to a retired Government servant is not 
liable to attachment at the instance of his cre- 
ditors in view of S. ii. 52 L.W. 7*9— *94* 
Mad. 207 = (r94o) ^ M.L.J. 782. The term 
‘pension’ as used in the Pensions Act implies 
‘periodical payments of money to the pensioner. 
A iaghir cannot be held to be pension wUhin the 
meaning of the Pensions Act. (*93* P-G. *^o> 
Rel. on.) I.L.R. (194*) Lah. 564 = 1 94° 

4,02. For the purposes of S. ii, a grant of land 
revenue is not a pension and is, therefore, ^‘atile 
to be attached in execution of a decree. 54 • 

C Qoi=sii L.W. 398. An assignment ot 
revenue for services rei[dered was held to amount 
to a pension within *he meaning of S* 
tl>..efSre not t-gf- of 

l^nd re?lnuo in a the Property is not 

exempt from auachment^e. thereunder S. ^ t^of 

the 0=1032 M. 4*7- A pension may 

Jh?VJrm of an assignment of land revenue 
take th ^ Whether or no particular 

such ^ f revenue is a pension depends 

assignment . . „ the particular case. 

V??oL 904. See also (i940 Lah- 564 = 

I02 that a pattidari jagAir m 

;i?'‘ Ambala District cannot be regarded aa a 


decree-holder. History of such jaghirs traced. 
31 P.L.R. 538=1930 L. 816. Endowment by 
Mughal Emperor — Subsequent management by 
the British — Allowance to descendants not 
assignable. 44 A. 354=20 A.L.J. 172. Cash 
allowance substituted for muaji grant of land 
made by the Mughal Emperor is not “pension,” 
and is alienable property. See 95 I.G. 208 = 24 
A.L.J. 630=1926 A. 521. A political treaty 
pension cannot be attached in execution of 
decree. 62 I.G. 273. A malikana is in the nature 
of pension and so cannot be attached in execu- 
tion. 8 A.L.J. 126=13 I.C. 194. A jaghir 
granted on political considerations is exemfH 
from attachment whether or not it was granted 
for services rendered to the British Govcrnnicnt. 
61 I.G. 895 (L.). See also 1940 Lah. 492. S. 11 
is wide enough to include cases \vherc *he 
property is to be sold in execution of a 
mortgage decree and cannot be limited to cases 
of simple money decrees. It draws no distinc- 
tion between a case where the property is 
directed to be sold by a decree or is direct^ to 
be sold in pursuance of an attachment made by 
the order of a Court. i935 A- ®7®;, Muan 
rights cannot be regarded as a “Pension for Inc 
purposes of Ss. ii and 12. 1936 A.L.J. loi — 

1936 A. 298. An assignment of land revenue is 
not a ‘pension’ within the meaning ofSs. xi and 
12. 1936 A.L.J. 1281 = 1936 All- 666. 

Secs. 11 and 12.— There is nothing in the 
Act to exclude allowances granted by the British 
Government to political prisoner from its 
operation in cases where the British Government 
by some arrangement with a foreign State 
collects the allowance which it fixes from the 
foreign State. Where a Native Chief assigned 
his political pension to his debtor, heldy that the 
transfer is void under Ss. ii and 12 of the Act. 
50 M. 71 1 = 1927 M. 604 = 52 M.L.J. 622- 

Sec. 12. — Act has not a retrospective effect 
and no alienations made before the Pensions 
Act came into force are invalid under S. 12. 
26 I.C. 743. See also 6 A. 630 ; 7 A. 886 ; 2 
M.L.T. 33; 12 P.L.R. (1900) 357- Each case 
of sissignment of land revenue must be con^- 
dered in terms of the origfinal grant ^nd of sub- 
sequent confirments. Where the ^ original grant 
was to a certain person and his heirs *** 
petuity and there is nothing in this grant whiM 
indicates that the grant was not transferable, the 
srant is transferable and is not barred 
164 I.G. 1066=1936 A. 666. The plamtiff s 
predecessor sued the defendant’s predecessor for 
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made by the person entitled to any pension, pay or 
Assignments, etc. in antici- allowance mentioned in section ii, in respect of anv 
pa..o„ of pension to be votd. money not payable at or before the making '^thereoffon 

^ . . . account of any such pension, pay or allowance, or 

ior giving or assigning any future interest therein, are null and void 

13 . Whoever proves to the satisfaction of the ^ [appropriate Government] 

Reward to informers. that any pension is fraudulently or unduly received by 

tr. =. • 1 person enjoying the benefit thereof shall be entitled 

to a reward equivalen the amount of such pension for the period of six months. 

14 . ^iln each Province] the Chief Controlling Revenue authority may, with 

Power to make rules, the consent ot the ^^appropriate Govcrnmentl, from 

time to time make rules® consistent with this Art 
respecting all or any of the following matters : — 

shall bi paid'l which, and the person to whom, any pension 


( 2 ) 

( 3 ) 

( 4 ) 

(5) 

( 6 ) 


inquiries into the identity of claimants ; 
records to be kept on the subject of pensions 
transmission of such records ; 
correction of such records ; 
delivery of certificates to pensioners ; 


LEG. REF. 

•Substituted bv A O., 1937. 

•Inserted by A.O. 1937. 

*For notifications making rules under the 
conferred by this section in Bombay — 
See B. R. & O. ; Madras — See M. R. & O. ; 
United Provinces of Agra and Oudh — See North- 
Western Provinces and Oudh List of I.ocal 
Rules and Orders, Ed.. 1894, p. 43 ; Central 
Provinces— C.P.R. & O. 

NOTES. 

a declaration of his right to a share of 
a political pension. Permission was obtained by 
him under S. G of the Pensions Act from the 
Collector for this suit to be heard by the Civil 
Court. The suit terminated by a decree in 
terms of a compromise entered into by the 
P^*"***^®* Under the compromise it was agreed 
that the plaintiff’s predecessor and his repre 
sentatives were entitled to get a monthly 
allowance generation after generation from the 
dcicndant’s predecessor and his representa- 

plaintiff's predecessor 
abandoning his claim not only to his alleged 
*'’**'® the political pension but also to his 
snare in the property inherited by the defen- 
aant s predecessor. In a suit by the plaintiffs 
against the defendants for arrears of the monthly 
allow^ce, heldy by Bennett J., that the particular 
partot the compromise by which the plaintiff’s 
predecessor relinquished all his right to the pen- 
sion would be null and void in view of the provi- 
lonsofS. la of the Pensions Act. but that the 
compromise would still be a valid compromise 
the consideration of relinquishment of right to 

® perfectly good consideration, 
j compromise was binding on the 

hanH,^l*f*V° the extent of the property in their 
hy their predecessor. Held, by Sutai- 

hit . 5 compromise decree was not 

mt by the provisions of S. 13 at all as an 


abandonment of the claim to have the question 
of right to the pension tried by the Court would 
not in Itself amount to an assignment of any 

political pension, but merely the 
withdrawal of the suit in lieu of the considcra- 

and that the offer made by the 
plaintiff s predecessor to abandon his claim to 
the property as well as to the pension to which 
he might have been entitled when made in a 
pending suit w'hich had been instituted after 
obtaining the certificate of the Collector and 
which was in every way cognizable by the Civil 
t^ourt, was not unlawful or invalid, and that the 
compromise decree was binding on the defen- 
dants to the extent of the property devolved on 

‘^33 A.L.J 910- 1935 A. 86a. [See aho 

cases under S. t 1.] A deposit of per sion papers 
with a creditor by way of security for a loan is 
one ol the class of transactions which S la of 
the Act was enacted to prevent. I.L.R. (1939) 

C.W.N 1104=1940 Cal. 

bee. 14 . *'^55 bcMMi amended in its ap- 

pl.cat.on y U.P. by U.P. Art XII of ,932. The 
Board ol Revenue is not competent to revoke or 
cancel a certificate issued by a Collector under 
the I ensions .^ct. lO I. G. 353 = 2^ Mir tc- 
riic rules issued by the Government and prinPe^i 
at page 123 of the Board’s Standing OrdeVs can- 
not be deemed to be framed under S IS anda?e 

unra .,r s. 23 M.L J ,55. The words hVallr 

of D^.:.*^akb/can’n« hLVr^a" 

fyrn thal given to them in Proviso (,) ,o 'r 
only permits the daughters'^of i 
taki to be appointed in succession t^hfin on tt.e 
failure of (^) male members in the branch of die 

the iv^d 

iii%Sfp■rS;d°^/o^VeVy■r'■'coSr 

oftho first Dastaki. .94. N.L.J. 
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( 7 ) registers of such certificates ; 

(8) reference to the Civil Court, under section 6, of persons claiming a right 
of succession to, or participation in, pensions or grants of money or land-revenue 
payable by Government ; 

and generally for the guidance of officers under this Act. 

All such rules shall be published in the Official Gazette, and shall there- 
upon have the force of law. 

SCHEDULE — {Repealed by Act I of 1938]. 


PLKDGING OF CHILDRKN’S LABOUR ACT (II OF 1933) 

See Children (Pleading of Labour) Act, Vol. I, p. 347). 


THB INDIAN PORTS ACT (XV OF 1908).' 
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1 

1 \ot. 

Short title. 

Amendment 
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1 

1 

1 

XV 

1 

1 

1 

The Indian Ports Act, 1908 

1 

1 

Supptd. Ben. Act III of 1867. 

Amended. Act IV of 1911; Act VI of 
1916: Act XXXVIII of 1920; Act Xy 
of 1922; Act XX XIX 1923; Act IX 
of 1925: Act XXXVI of 1925; Act 
XI of 1929; Act XI of 1931 and 
Act XXVI of 1938. (See also Act X of 

Rep. in part and Amended, Act XXXVI 

of 1925. . . u 

Amended in its application to Madras by 
Madras Act I ot 1926. 
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CHAPTER II. 

Powers op the Government. 
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6. Power to make port-rules. 

CHAPTER III. 

Port-officials and their Powers 
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7. Appointment of conservator. 

8. Power of conservator to give and enforce 
directions for certain specified purposes. 

Q. Power to cut warps and ropes. 

10. Removal of obstructions within limits ot 


port. 

1 1. 

1 2. 
*3 


Recovery of expenses of removal. 
Removal of lawful obstructions. 

10. Fouling of Governrnent moorings. 

li Raising or removal of wreck impcdmg 

navigation within limits of port. * u 

15. Power to board vessels and enter build- 


LEG. REF. 

1 For Statement of Objects and Reasons, see 

0/ India, 1908* Pt- P* 309; for Report 


Sections. 
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taking in cargo. 

48- Port-due not to be chargeable in certain 
cases. 

49 * Power to impose hospital port-dues. 

5 ^- Application and account of hospital port- 
dujs. ^ ^ 

CHAPTER VI. 

Hoisting Signals. 

5 t» Master to hoist number of vessel. 


Sections. 

52. Pilot to require master to hoist number. 

53 - Penalty on pilot disobeying provisions of 
this Chapter. 

CHAPTER VII. 

Provisions with respect to Penalties. 

54 - Penalty for disobedience to rules and 
orders of the Government. 

55. Offences how triable, and penalties how 
recovered. 

56. Costs of conviction. 

57. Ascertainment and recovery of expenses 
and damages payable under this Act. 

58. Cost of distress. 

59. Magistrate to determine the amount to 
be levied in case of dispute. 

60. Jurisdiction over offences beyond local 
limits of Jurisdiction. 

61. Conviction to be quashed on merits only. 

CHAPTER VIII, 

Supplemental Provisions. 

62. Hoisting unlawful colours in port. 

63. Foreign deserters. 

64. Application of sections lo and 21, 

65. Grant of sites for sailors' institutes. 

66. Exercise of powers of conservator by 
his assistants. 

67. Service of written notices of directions. 

68. Publication ol orders ol Government. 
68-A. Authorities exercising jurisdiction in 

ports to co-operate in manoeuvres for defence of 
port. 

68-B. Duties of the said authorities in an 
emergency. 

69. [Repealed.'\. 

THE FIRST SCHEDULE.— Ports, Vessels 

CflARCEADLB, RaTE OF PORT-DUES AND 
Frequency of Payment. 

THE SECOND SCHEDULE.— 


THK INDIAN PORTS ACTS (XV OF 1908). 

. [\Sth Deccfnber, 1908 . 

Act to consolidate the Enactments relating to Ports and Port-charges, 

"W^HEREAS it is expedient to consolidate the. enactments relatincf to Ports 
and Port-charges; It is hereby enacted as follows; — 

CHAPTER I. 

P RF.Ll MINA R Y. 

Title and extent. ^ niay be called The Indian 

Ports Act, 1908 . 

rontext!*— extend, save as otherwise appears from its subject or 

mentioned in the first schedule, and to such oarls of thn 
^vigable rivers and channels leading to such ports respectively arhave bS^ 
declared to be subject to Act XXII of 1855 (for the RegulZfon of Ports and 
Port-dues) or to the Indian Ports Act, 1875, or to the Indian Ports Act, 1889- 

the Pf navigable rivers or channels to which 

this Act exercise of the power hereinafter conferred, c.xtend^ 


IT,, LEO. REP. 

* The word “Local” has been 

C c M.— 493 


omitted by 


A.O., 1937. 
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tS. 2 


Definitions. 


(3) But nothing in section 31 or section 32 shall apply to any port, river 
or channel to which the section has not been specially extended by the *] 

Government. 

Savings. 2. Nothing in this Act shall — 

(i) apply to any vessel belonging to, or in the service of. His Majesty 
*] or to any vessel of war belonging to any Foreign Prince or State, or 

(ii) deprive any person of any right of property or other private right, 
except as hereinafter expressly provided, or 

(iii) affect any law or rule relating to the customs or any order or direction 
lawfully made or given pursuant thereto. 

3. In this Act, unless there is anything repug- 
nant in the subject or context, — 

(1) “Magistrate” means a person exercising powers under the Code of 
Criminal Procedure, 1898, not less than those of a Magistrate of the second class, 
and includes, in the towns of Calcutta, Madras and Bombay, a Presidency 
Magistrate : 

(2) “master”, when used in relation to any vessel, means, subject to the 
provisions of any other enactment for the time being in force, any person' (except 
a pilot or harbour master) having for the time being the charge or control of 
the vessel : 

(3) “pilot” means a person for the time being authorized by the *[* *] 

Government to pilot vessels : . , 

(4) “port” includes also any part of a river or channel in which this Act 
is for the time being in force; 

(5) “port-officer” is synonymous with master-attendant: 

(6) “ton” means a ton as determined or determinable by the rules for 
the time being in force for regulating the measurement of the net tonnage o 

British ships; and l ♦ f 

(7) “vessel” includes anything made for the conveyance by water oi 

human beings or of property : 

3r(8) ‘Major port’ means any port which the Central 
by notification in the Official Gazette declare, or may under any law for the tim 
being in force have declared, to be a major port: 

(9) ‘Government,’ as respects major ports, for all purposes, a” > ® 

respects other ports, for the Purposes of making rules under 
section 6 (1) and of the appointment and control of P°rt health oincers una 
sechon means the Central Government, and save as aforesaid, means the 

Provincial Government.] 

CHAPTER II. 

Powers of the *] Government. 


4. (1) M 


] 


Power to extend or with- xhe*^[*'^"*] Government may, by notification in the 


certain 


draw the Act or 

portions thereof. Official. Gazette, , . * • • x 

^ A fLis Act to any port in which this Act is not m force or to 

any par^of^ any navigable river or channel which leads to a port and m which 

this Act not in J the provisions of section 31 or section 32 to any 


port to 


which they have not been so extended ; 


* The words “With the previous sanction of 
the Governor-General in Council*’ were omitted 


leg. REF- 

; 3 "’ Government of India” b^sec 2 of the Indian Ports (Amendment) Act, 

2 Words or tnc vj toiS (VI of 1916). 

omitted by A. O., 1937. ^ ^ 

8 Added by A.O., 1937 * 
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Alteration of limits of 
ports. 


(r) ^withdraw this Act or section 31 or section 32 from any port or any 
part thereof in which it is for the time being in force. 

(2) A notification under clause (a) or clause (6) of sub-section (1) 
shall define the limits of the area to which it refers. 

(3) Limits defined under sub-section (2) may include any piers, jetties, 
landing-places, wharves, quays, docks and other works made on behalf of the 
public for convenience of traffic, for safety of vessels, or for the improvement, 
maintenance or good government of the port and its approaches, whether w'ithin 
or without high-water-mark, and, subject to any rights of private property 
therein, any portion of the shore or bank within fifty yards of high-water-mark. 

(4) In sub-section (3) the expression “high-water-mark” means the 
highest point reached by ordinary spring tides at any season of the year. 

5. (1) The ^[* *] Government may, *] 

subject to any rights of private property, alter the 
limits of any port in which this Act is in force. 

(2) When the *[*] Government alters the limits of a port under sub- 
section (1), it shall declare or describe, by notification in the Official Gazette, 
and by such other means, if any, as it thinks fit, the precise extent of such limits. 

6. (1) The *] Government may, in addition to any •‘rules which it 

Power to make port-rules. make under any other enactment for the time 

being in force, make such rules, consistent with this 
Act, as it thinks necessary for any of the following purposes, namely : — 

®(a) for regulating the time and hours at and during which, the speed at 
which, and the manner and conditions in and on which, vessnels generally or 
vessels of any class defined in the rules, may enter, leave or be moved in any 
port subject to this Act ; 

for regulating the berths, stations and anchorages to be occupied by 
vessels in any such port ; 

(c) for striking the yards and top masts, and for rigging-in the booms and 
yards, of vessels in any such port, and for swinging or taking in davits, boats 
and other things projecting from such vessels ; 

(d) for the removal or proper hanging or placing of anchors, spars and 
other things being in or attached to vessels in any such port ; 

(^) for regulating vessels whilst taking in or discharging passengers, 
ballast or cargo, or any particular kind of cargo, in any such port, and the 
stations to be occupied by vessels whilst so engaged ; 

for regulating the manner in which oil or water mixed with oil 
shall be discharged in any such port and for the disposal of the same;] 

^[(eee) for regulating the bunkering of vessels with liquid fuel in any 
such port and the description of barges, pipe lines or tank vehicles to be employed 
in such bunkering ;] 


LEG. REF. 

^ For instance of such a notification, sec Fori 
St. George Gazette, 1909, Pt. I, p. 463* 

* The word “Local” omitted by A. O.,^ * 937 * 

* The words “with the previous sanction of 
the Governor-General in Council and” were 
omitted by sec. 3 of the Indian Ports (Amend- 
ment) Act, 1916 (VI of 1916). 

* For rules for the purpose of minimising the 
risk to shipping in Bombay Harbour owing to 
the transportation of dangerous petroleum 
V/ithin the port of Bombay, sec Bombay Govern- 
ment Gczetti, 1909, Pi. I, p. 1711. 

For rules for the port of Aden, see Bombay 


Coutrnmenl Caz-tle-, 19*1, Pt. I, p. 7416. 

^ For rules under clause {a) and (#) as to the 
entry, movement and loading and unloading 
of vessels in the port of Rangoon, see Burma 
Gazette, 1911, Pt. I, p. 147. 

® Inserted by sec. 2 of the Indian Ports 
(Amendment) Act, 1923 (XXXIX of 1922) 

’ Inserted by sec. 2 of the Indian Ports 
(Amendment) Act, 1925 (1X011925). 

NOTES. 

Sec. 6 (1) Ca).— As to legality ,.r Karachi 
Port Rules, sfc 15 L.R. 201. 
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(/) for keeping- free passages of such width as may be deemed necessary 
within any such port, and along or near to the piers, jetties, landing places, 
"^karyes, quays, docks, moorings and other works in or adjoining to the same, 
and for marking out the spaces so to be kept free; 

(^) for regulating the anchoring, fastening, mooring and unmooring of 
vessels in any such port; 

(/t) for regulating the moving and warping of all vessels within any 
such port and the use of warps therein; 

(») for regulating the use of the mooring buoys, chains and other 
moorings in any such port ; 

(/) for fixing the rates to be paid for the use of such moorings when 
belonging to the Crown] or of any boat, hawser, or other thing belonging to 
the '[Crown] ; 


*[(//) for regulating the use of piers, jetties, landing places, wharves, 
quays, warehouses and sheds when belonging to the '[Crown] and for fixing 
the rates to be paid for the use of the same;] 

(^) for licensing and regulating catamarans plying for hire, and flats and 
cargo, passenger and other boats plying, whether for hire or not, and whether 
regularly or only occasionally, in or partly within and partly without any such 
port ®[and for licensing and regulating the crews of any such vessels] and for 
determining the quantity of cargo or number of passengers *for of the crew] to 
be carried by any such vessels ®[and may by such rules provide for the fees 
payable in respect of any such license, and in the case of passenger vessels plying 
for hire, for the rates of hire to be charged and the conditions under which such 
vessels shall be compelled to ply for hire, and further for the conditions under 
which any license may be revoked] ; 

(/) for regulating the use of fires and lights within any such port; 

(m) for enforcing and regulating the use of signals or signal lights by 

vessels by day or by night in any such port; 

(«) for regulating the number of the crew which must be on board any 

vessel afloat within the limits of any such port; 

(o') for regulating the employment of persons engaged in cleaning or 

painting vessels, or in working in the bilges, boilers or double bottoms of vessels 

in any such port; 

<\(p) for the prevention of danger arising to the public 

health by the introduction and the spread of any infectious or contagious disease 
from vessels arriving at, or being in, any such port, and for the prevention of the 
conveyarct of infection or contagion by means of any vessel sailing from ariy 
such port, and in particular and without prejudice to the generality of this 

provision hoisted and the places of anchorap to be taken up 

y) me signals suspected case of any infectious or conta- 

by such 5 or^ arriving at such port from a port in which, or in the 

gious disease on b^ dj^ a j^lieved to be, or to have been at the time when 

infectious or contagious disease; 

A.O., 1937 - 


. r , word ''“Go’^ernmen.” .he word 

been suhs.i.u.ed W 


'/Z^erted W sec. 4 (0 °/ 

(Amendment) Act, of igi6. 

« Clause (rt'' was tubsti.uted by sec. ^ of the 
lndi?i Ports (Amendment) Act, .9.1 (IV of 

‘‘subiect to the control of the 
Gove«o%en«*2r in Council- omitted by 


NOTES. 

Sec. 6 (1) (k).— Collector has no power to 
revoke licence. 4 Bom.L.R. 773* As to validity 
of order making it obligatory on boat owner to 
ply for hire, see 17 M. 397= *. Weir 859 * As to 
causing inipcdiment to service of Doat^ s€€ ^ 
Weir 860. Disobedience of order of conservator 

of boats. 17 M. ii8=x Weir 857=4 M.L.J. S*** 
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(ii) the medical inspection of such vessels and of persons on board such 
vessels ; 

(iii) the questions to be answered and the information to be supplied by 
masters, pilots and other persons on board such veessels ; 

(iv) the detention of such vessels and of persons on board such vessels; 

(v) the duties to be performed in cases of any such disease by masters, 
pitots and other persons on board such vessels ; 

(vi) the removal to hospital or other place approved by the health officer 
and the detention therein of any person from any such vessel who is suffering 
or suspected to be suffering from any such disease; 

(vii) the cleansing, ventilation and disinfection of such vessels or any 
part thereof and of any articles therein likely to retain infection or contagion, 
and the destruction of rats or other vermin in such vessels; and 

(viii) the disposal of the dead on such vessels; and] 

(q} for securing the protection from heat of the officers and crew of 
vessels in any such port by requiring the owner or master of any such vessel — 

(1) to provide curtains and double awnings for screening from the sun’s 
rays such portions of the deck as are occupied by, or are situated immediately 
above, the quarters of the officers and crews; 

(ii) to erect windsails so far as the existing portholes or apertures in the 
deck admit of their being used for ventilating the quarters of the officers and 
crew ; 

(iii) when the deck is made of iron and not wood-sheathed, to cover with 
wooden planks or other suitable non-conducting material such portions of the 
deck as are situated immediately above the quarters of the officers and crew ; 

(iv) when the quarters used by the crew and the galley are separated by 
an iron bulk-head only, to furnish a temporary screen of some suitable non- 
conducting material between such quarters and the galley. 

(1-A) [Omitted by Act XXyi of 1938]. 

(2) The power to make rules under sub-section (1) *] is subject 

to the condition of the rules being made after previous publication : 

Provided that nothing in this sub-section shall be construed to affect the 
validity of any rule in force immediately before the commencement of the Indian 
Ports Act, 1889, and continued by section 2, sub-section (2), of that Act. 

(3) If any person disobeys any rule made under clause (/>) of sub- 
section (1), he shall be punishable for every such offence with fine which may 
extend to one thousand rupees. 

(4) If a master fails wholly or in part to do any act prescribed by any 
rule made under clause (/>) of sub-section (1), the health-officer shall cause such 
act to be done, and the reasonable expenses incurred in doing such act shall be 
recoverable by him from such master. 


conser- 


CHAPTER in. 

PORT-OFFICIAI.S AND TITIUR POWFRS AND DUTIES. 

7. (1) The *[* *] Government shall appoint 

some officer or body of persons to be conservator of 
c\ ery port subject to this Act. 

(2) Subject to any direction by the ""[* *] Government to the contrary, — 

(a) in ports where there is a port-officer, the port-officer shall be the 

conservator ; 


Appointment of 
vator. 


LEG. REF. 

‘ Omitted by Act XXVI of 1938. 


* The Nvord ‘‘Local'* 


omitted by A.O.^ ^937. 
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{b) m ports where there is no port-officer, but where there is a harbour- 
master, the harbour-master shall be the conservator. 

(^) ^Vhere the harbour-master is not conservator, the harbour-master 
and his assistants shall be subordinate to, and subject to the control of, the 
conservator. 

(4) The conservator shall be subject to the control of the *] Govern- 

ment, or of any intermediate authority which ®[the] Government may appoint. 

8. (1) The conservator of any port subject to 

Power of conservator to this Act may, with respect to any vessel within the 

fir «rtafn spiciSed^p?"- P°r' f*'"® directions for carrying into effect any 
poses. rule tor the time being in force therein under 

section 6. 

(2) If any person wilfully and without lawful excuse refuses or neglects 
to obey any lawful direction of the conservator, after notice thereof has been 
given to him, he shall, for every such offence, be punishable with fine which may 
extend to one hundred rupees, and in the case of a continuing offence with a 
further fine which may extend to one hundred rupees for every day during which, 
after such notice as aforesaid, he is proved to have wilfully and without lawful 
excuse continued to disobey the direction. 

(3) In case of such refusal or neglect, the conservator may do, or cause 
to be done, all acts necessary for the purpose of carrying the direction into 
execution, and may hire and employ proper persons for that purpose, and all 
reasonable expenses incurred in doing such acts shall be recoverable by him 
from the person so refusing or neglecting to obey the direction. 

9. The conservator of any such port may, in case of urgent necessity, cut, 

or cause to be cut, any warp, rope, cable or hawser 
Power to cut warps and endangering the safety of any vessel in the port or at 
ropes. near to the entrance thereof. 

10. (1) The conservator may remove, or cause to be removed, any timber, 

raft or other thing, floating or being in any part of 
Removal of obstructiojis g^ch port, which in his opinion obstructs or 

wit iin units o port. impedes the free navigation thereof or the lawful use 

of any pier, jetty, landing-place, wharf, quay, dock, mooring or other work on 
any part of the shore or bank which has been declared to be within the limits ot 
the port and is not private property. 

(2) The owner of any such timber, raft or other thing shall be liable to 
pay the reasonable expenses of the removal thereof, and if such owner or any 
other person has without laAvful excuse caused any such obstruction or impedi- 
ment. or causes any public nuisance affecting or likely to af^ct such free navi- 
gation or lawful use, he shall also be punishable with fine which may extend to 

one hundred rupees. 

(3) The conservator or any Magistrate having jurisdiction over the 

offence may cause any such nuisance to be abated, , , . , „ 

n If the owner of any such timber, raft or other thing, or the person 

Recovery of expenses of public nuisance as is mentioned in the last fore- 
rcinoval. going section, neglects to pay the reasonable expenses 

hir.irrr>rl in the removal thereof, within one week after demand, or within four- 
teen days after such removal has been notified in the Official e 

,1 ^ ..c ’T* =^1 Government by general or special order directs, the 

ToZlr^To^y -usi such’ tS?ber. raft or'^ofher thing, the n,aterials of any 


LEG. REF. 

* The word “Local” omitted by A-O., 1937- 
2 Substituted for word ‘that’ by A.O., 1937- 


Sec, 8 .- 
M.L.J. 38 . 


NOTES. 

See 17 M. Ii8=i Weir 857 = 4 
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public nuisance so removed, or so much thereof as may be necessary, to be sold 
by public auction ; 

and may retain all the expenses of such removal and sale out of the pro- 
ceeds of the sale, and shall pay the surplus of such proceeds, or deliver so much 
of the thing or materials as may remain unsold, to the person entitled to receive 
the same ; 

and, if no such person appears, shall cause the same to be kept and 
deposited in such manner as the *] Government directs; 

and may, if necessary, from time to time, realize the expenses of keeping 
the same, together with the expenses of sale, by a further sale of so much of 
the thing or materials as may remain unsold. 


12. (1) If any obstruction or impediment to the navigation of any port 

subject to this Act has been lawfully made, or has 
Removal of lawful obs- become lawful by reason of the long continuance of 
‘ructions. such obstruction or impediment, or otherwise the 

conservator shall report the same for the information of the ’[* *] Govern- 

ment, and shall, with the sanction of [the]® Government, cause the same to be 
removed or altered, making reasonable compensation to the person suffering 
damage by such removal or alteration. 


(2) Any dispute arising concerning such compensation shall be deter 
mined according to the law relating to like disputes in the case of land required 
for public purposes. 


13. (1) If any vessel hooks or gets foul of any of the buoys or moorings 

laid down by or by the authority of the *[* *] Gov- 

Fouling of Government ernment in any such port, the master of such vessel 
moorings. shall not, nor shall any other person, except in case of 

emergency, lift the buoy or mooring for the purpose of unhooking or getting clear 
from the same without the assistance of the conservator; 

and the conservator, immediately on receiving notice of such accident, 
shall assist and superintend the clearing of such vessel ; 

and the master of such vessel shall, upon demand, pay such reasonable 
expenses as may be incurred in clearing the same. 

(2) Any master or other person offending against the provisions of this 
section shall, for cv'cry such offence, be punishable with fine which may extend 
to one hundred rupees. 


Raising or removal of 
wreck impeding navigation 
within limits of port. 


14. (1) If any vessel is wrecked, stranded or 

sunk in any such port so as to impede, or be likely to 
impede, the navigation thereof, the conservator may 
cause the vessel to be raised, removed or destroyed. 


(2) If any property recovered by a conservator acting under sub- 
section (1) is unclaimed or tlie person claiming' it fails to pay the reasonable 
expenses incurred by the conscrv'ator under that sub-section and a further sum of 
twenty per cent, of the amount of such expenses, the conservator may sell the 
property by public auction, if the property is of a perishable nature, forthwith, 
and, if it is not of a perishable nature, at any time nr>t less than six months after 
the recovery thereof. 

(3) The expenses and further sum aforesaid shall be payable to the 
conservator out of the sale-proceeds of the properly, and the balance shall be 
paid to the person entitled to the property recovered, or, if no such person appears 
and claims the balance, shall be held in deposit for payment, without interest, to 
any person thereafter establishing his right thereto: 


LEO. REF. 

' The word *l,ocal’ omitted by A.O., 19 :^ 7 . 


* Substituted for word ‘that’ Ijn- .\.0., to 37 . 
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date of^he^all^ person makes his claim within three 


IS. 15 

years from the 


15. (1) The conservator or any of his assistants may, whenever he sus- 

Power to board vessels offen^ against this Act has been, or is 

and enter buildings. committed, or whenever it is necessary 

, , . * performance of any duty im- 
posed upon him by this Act, J' J 

fu person appointed under this Act to receive any port-dues, fees or 

^ argfes, payable in respect of any vessel, may, whenever it is necessary 

tor him so to do in the performance of any duty imposed upon him by this Act; 
, either alone or with any other person, board any vessel, or enter any 

building or place, within the limits of any port subject to this Act. 

master of the vessel, or any person in possession or occupation 
of the building or place, without lawful excuse, refuses to allow any such person 
as IS mentioned in sub-section (1) to board or enter such vessel, building or 
place in the performance of any duty imposed upon him by this Act, he shall 
for every such offence be punishable with fine which may extend to two hundred 
rupees. 


16. (1) For the purpose of preventing or extinguishing fire in any port 

Power to require crews to subject to this Act, the conservator . P^jt-officer 
prevent or extinguish fire. may require the master of any vessel within the port 

to place at his disposal such number as he requires, 
not exceeding three-fourths, of the crew then under the orders of such master. 

(2) Any master refusing or neglecting to comply with such requisition 
shall be punishable with fine which may extend to five hundred rupees, and any 
seaman then under his orders who, after being directed by the master to obey 
the orders of the conservator or port-officer for the purpose aforesaid, refuses 
to obey such orders, shall be punishable with fine which may extend to twenty- 
five rupees. 


17. (1) The *[* *] Government may appoint 

Appointm^t and powers ^t any port subject to this Act an officer to be called 
of health-omccr. heaUh-officer. 

(2) A health-officer shall, subject to the control of the *[* *] Govern- 

ment, have the following powers, within the limits of the port for which he is 
appointed, namely : — 

(o') with respect to any vessel, the powers conferred on a shipping- 
master by the Indian Merchant Shipping Act, 1859,® section 71 ; 

(h) power to enter on board any vessel and medically examine all or any 

of the seamen or apprentices on board the vessel ; ^ , i_ i j 

(c) power to require and enforce the production of the log-book and any 

other books, papers or documents which he thinks necessary for the ^ 

enquiring into the health and medical condition of the person on board the 

Vrf:) power to call before him and question for any such purpose all or 
any of those persons and to require true answers to any questions which he 

thinks fit^ to ask to require any person so questioned to make and subscribe a 

declaration of the truth of the statements made by him. 

1ft 'The Goverment shall not be responsible for any act or default of any 

conservator, port-officer or harbour-master, of any 
Indemnity of Govern- ^ subject to this Act, or of any deputy or assistant 

ment against act a„y of the authorities aforesaid, or of any person 

of port omc.al or pilot. under the control or direction of any such 

LEG. REF. * Se€ now sec. 91 of the Indian Merchant 

1 The word ‘Local’ omitted by A. O., 1937 - Shipping Act, 1923 (XXI of 1923). 
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authority, deputy or assistant, or for any act or default of any pilot, or for any 
damage sustained by any vessel in consequence of any defect in any of the 
moorings, hawsers or other things belonging to the Government which may be 
used by the vessel: 

Provided that nothing in this section shall protect the Crown] from a 
suit in respect of any act done by or under the express order or sanction of the 
Government. 


CHAPTER IV. 

Rules for the Safety of Shipping and the Conservation of Ports. 

General Rtiles. 


Injuring buoys, beacons 
and moorings. 


19. (1) No person shall, without lawful excuse lift, injure, loosen or set 

adrift any buoy, beacon or mooring fixed or laid 
down by, or by the authority of, the ®[*] Govern- 
ment in any port subject to this Act. 

(2) If any person offends against the provisions of this section, he shall 
for every such offence be liable, in addition to the pa 3 'ment of the amount of 
damage done, to fine which may extend to tv'o thousand rupees, or to imprison- 
ment for a term which may extend to two years. 

20. If any person wilfully and without lawful excuse loosens or removes 

,1 , • , from her moorings any vessel within any such port 

mooring?.'"’"’® "'ithout leave or authority from the owner or master 

. . . vessel, he shall, for every such offence, be 

punishable with fine which may extend to two htindred rupees, or with impri- 
sonment for a term which may extend to six months. 

21. (1) No ballast or rubbish, and no other thing likely to form a bank 

.. . or shoal or to be detrimental to navigation, shall, 

discharging v/ithout lawful excuse, be cast or thrown into any 

, . _ such port or into or upon any place on shore from 

wh^h the same is liable to be washed into an^' such port, either bv ordinary or 
11 storms or land-floods ®[and no oil or water mixed with oil 

shall be discharged in or into any such porl, to wliich any rules made under 
clause (ce) of sub-section (1) of section 6 nppl^' otherwise tlian in accordance 
with such rules.] 

(2) Any person who by himself or another so casts or throws any ballast 
or rubbish or any such other thing ^[or so discharges an\’ oil or water mixed with 
oil], and the master of any vessel from which the same is so cast, ■‘[thrown or 
discharged], shall be punishable with fine which may extend to five hundred 
rupees, and shall paj’’ an 3 '’ reasonable expenses which may be incurred in removing 
the same. 


Impropcrlv 

ballast. 


(3) If, after receiving notice from the conservator of the port to desist 

from so casting or throwing any ballast or rubbish or such other thing ®[or from 
so discharging any oil or water mixed with oil], master continues so to cast, 

[throw or discharge the same], he shall also be liable to simple imprisonment 
for a term which may extend to two months. 

(4) Nothing in this section applies to any case in which the ballast or 
rubbish or such other thing is cast or thrown into ^’[or the oil or water mixed with oil 
IS discharged in or into] any such port with the consent in writing of the conscr- 


LEG. RF.F. 

Substituted for the words ‘Secretary' of 
India in Council’ by A. O., 1037. 

^ ^be word “Local” omilted by' A. O., 1037 - 
Inserted by sec. 3 of tlie Indian Ports 
tAmendment) Act, 10-23 (XXXIX of 1923). 

C C.M —494 


* These words were siibslitutefl for the words 
“or thrown” bv see. 3, Act XXXIX of 1923. 

® These words were substituted by see. 3 of 
the Indian Ports (.Nnicndmcnt) .Act, 1923 
(XXXIX of 1923). 

• Inserted by sec. 3, Act XXXIX of 1923. 
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vator, or within any limits within which such act may be authorized by the 
^ [ * ] Government. 

22. If any person graves, breams or smokes any vessel in any such port 

contrary to the directions of the conservator, or at 
vessel within any time or within any limits at or within which such 
prohibited limits. prohibited by the ^[*] Government, he and the 

master of the vessel shall for every such offence be punishable with fine which 
may extend to five hundred rupees each. 

23. If any person boils or heats any pitch, tar, resin, dammer, turpentine, 

oil, or other such combustible matter on board any 
Boiling vessel within any such port, or at any place within its 

Umifs. prohibited prohibited by the ’[*] 

Government, or contrary to the directions of the con- 
servator, he and the master of the vessel shall for every such offence be punish- 
able with fine which may extend to two hundred rupees each. 

24. If any person, by an unprotected artificial light, draws off spirits on 

board any vessel within any port subject to this Act, 
Drawing spirits by tin- master of the vessel shall for every such 

protected artificial ig . offence be punishable with fine which may extend two 

two hundred rupees each. 

25. (1) Every master of a vessel in any port subject to this Act shall, 

when required so to do by the conservator, permit 
Warping. warps or hawsers to be made fast to the vessel for the 

purpose of warping any other vessel in the port, and shall not allow any sue 

warp or hawser to be let go until required so to do. . 

(2) A master offending against sub-section (1) shall be punishab e 

every such offence with fine which may extend to two hundred rupees. 

26. ( 1 ) A master of a vessel shall not cause or suffer any warp oj- ^aw- 

, ser attached to his vessel to be left out m any por 

I^caving out warp or haw- gubiect to this Act after sunset in such a manner as 

scr after sunset. endanger the safety of any other vessel navigating 

^( 2 ) A master offending against sub-section ( 1 ) shall be punishable for 
every such offence with fine which may extend to two hundred rupees. 

\oaneci uniy as mav be allowed by the 

: r * 1 Gorr;L°ent:'hrsh^l "for eve such offl’nce be punishable with fine which 
may extend to fifty rupees. 

. , . vessel in which fire lakes place, while lying in any 

28. If the master of a y^ wilfully omits to take order to extinguish 

, f,..- ondt the fire or obstructs the conservator or the port- 

Oir/to'‘tLr’orr; m ex.Vn‘- ^j^feer. or any person acting under the autho t of^ 
guish fire. the conservator or port-officer, in extinguishing 

the fire he shall be punishable with imprisonment which 
n^x^end or with fine which may extend to one thousand rupees, 

or with both. 


LEG. REF. 

I The word “Local” omi<cd by A. O., 1937 


NOTES. 

Sec. 22 . — Master, w'hen 
act. See g Cal. 849. 


liable for servant'* 
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Removing stones or in- 
juring shores of port pro- 
hibited. 


29. (1) No person, without the permission of the conservator, shall, in 

Unauthorized person not any port subject to this Act, creep or sweep for 
to search for lost stores. anchors, cables or other stores lost or supposed to be 

lost therein. 

(2) If any person offends against the provisions of sub-section (1), he 
shall be punishable with fine which may extend to one hundred rupees. 

30. (1) No person without the permission of the conservator shall in any 

port subject to this Act remove or carry away any 
rock, stones, shingle, gravel, sand or soil or any arti- 
ficial protection from any part of the bank or shore 
of the port ; 

and no person shall sink or bury in any part of such bank or shore, 
whether the same is public or private property, any mooring-post, anchor or 
any other thing, or do any other thing which is likely to injure or to be used so 
as to injure such bank or shore, except with the permission of the conservator, 
and with the aid or under the inspection of such person, if an}'^, as the conser- 
vator may appoint to take part in or overlook the performance of such work. 

(2) If any person offends against sub-section (1), he shall for every 
such offence be punishable with fine which may extend to one hundred rupees 
and shall pay any reasonable expenses which may be incurred in repairing any 
injury done by him to the bank or shore. 

Special Rules. 

31. (1) No vessel of the measurement of two hundred tons or upwards 

shall enter, leave or be moved in any port to which 
this section has been specially extended without having 
a pilot, harbour-master or assistant of the port 
officer or harbour master on board; 

^ vessel of any measurement less than two hundred tons and exceed- 

ing one hundred tons shall enter, leave or be moved in any such port without 
aving a pilot, harbour-master or assistant of the porl-f)fficer or harbour-master 
on board, unless authority in writing so to do has l)een obtained from the conser- 
vator or some officer empowered by him to give such authority: 

’[Provided that the ^ f Government | may, by notification in the Official 
Gazette, direct that in any port specified in such notification the provisions of 
this sub-section shall not applj-^ to sailing vessels of any measurement not exceeding 
a measurement so specified.] 

®[(2) Notwithstanding anything in sub-section fl), the owner or master 
of a vessel which is by that sub-section required to have a pilot, harbour-master 
or assistant of the port officer or harbour-master on board, shall be answerable 
for any loss or damage caused by the vessel or by any fault of the navigation 
of the vessel, in the same manner as he would have been if he had not been so 
required by that sub-section : 

Provided that the provisions of this sub-section shall not take effect till 
the first day of January, 1918, or such earlier date as the Central Government 
may notify in that behalf in the Official Gazette. 

■‘[(^)] If iuiy vessel, except in case of urgent necessity, enters, leaves or 
IS moved in the port contrary to the provisions of sub-section (1) the master 
of the vessel shall for every such offence be punishable with fine which may 


Moving of vessels with- 
out pilot or permission of 
harbour-master 


LEG. REF. 

Inserted by s*^c. 2 of the IncHa^ Ports 

Act, 1925 (XXXVI of 1925). 
Substituted for ‘Governor-General in 
CounciP by A. O., 1937. 


® Inserted by see. 5 (1) of the Indian Ports 
(Amendment) Act, igtG (VT of 1916). 

* Re-numbcrcd by sec. 5 (ii) of the Indian 
Ports (Amendment) Act, 1916 (V'l o» 1916). 
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Provision of certain ves- 
sels with fire-extinguishing: 
apparatus. 


extend to two hundred rupees, unless upon application to the proper officer the 

master was unable to procure a pilot, harbour-master or assistant of the port- 

ofificer or harbour-master to go on board the vessel. 

^ ^ 

32. (1) Kvery vessel exceeding the measurement of two hundred tons 

and lying in any port to which this section has been 
specially extended, shall be provided with a proper 
force-pump and hose and appurtenances for the pur- 
pose of extinguishing any fire which may occur on 

board- 

(2) The master of such a vessel who having been required by the con- 
servator to comply with the provisions of sub-section (1), neglects or refuses, 
without lawful excuse, so to do for the space of seven days after such requisi- 
tion, shall be punishable with fine which may extend to five hundred rupees. 

CHAPTER V. 

Port-dues, Fees and other Charges. 

33. (1) “[Subject to the provisions of sub-section (2)], in each of the 

ports mentioned in the first schedule such port-due, 
Levy of port dues. exceeding the amount specified for the port in 

the third column of the schedule as the Government directs, shall be levied 

on vessels entering the port and described in the second column of the schedule, 

but not oftener than the time fixed for the port in the fourth column of the 

schedule. ^ . 

•* [ ( 2 ) The ® [ * ] Government may, by notification in the Otticiai 

Gazette,® alter or add to any entry in the first schedule relating ^ JJ' 

"British India or, as the case may be, in the Province] and this power shall me u e 
the power to regroup any such ports : 

^ * *). 

•[(3)1 Whenever the =(*) Government »(* *) declares any other port 

to be subject to this Act, it may, ®(* *) by the same or any subsequent decla 

ration, further declare, — , , , _ firct 

(a) in the terms of any of the entries in the second column . 

schedule, the vessels which are to be chargeable with port-dues on enteri g 

(b) the highest rates at which such dues may be levied in respect of 

vessels chargeable therewith, and i ^hartreahle- 

(c) the times at which such vesseJIs are to be so chargeable. 

imoosine port-dues under this section 
order was published in the Official Gazett^ 


leviable 

this section. 
8 


leg. rf.f. 

1 Sub-sers. (4) =nd (5). a. f-" « , 'S- 

r • 'ac.! '.1.5 

6 or .he Indian Po.s 

^:'ca-.ron^i»edK'o., -937 

* This sub-section was inserted by sec. 6 (u) 
of the Indian Ports (Amendment) Act, 1916 

For ^s'uch alterations in Pt. IT of the First 
Schedule to the .Act. see- Fort St. George Gazette, 


Substituted for ‘within its own province’ by 
^ ^rov?so^ to sub-scc. (2), see. 33 omitted by 

“Sie-numbered by sec. 6 (jy) of the Indian 
Ports (.Amendment) Act, 1916 (VI of *9ib). 

• The words “with the previous 
the Governor-General in Council 
like sanction” were omitted by sec. 6 («»). 

The proviso was added by sec. 6 («*), 
and the same was omitted by A. O., i 937 * 
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34. The ’•'] Government may “[after consulting the authority appoint- 

Variation of port-does by Under section 36] exempt >[ subject to such con- 

Government. clitions, it any, as it thinks nt to impose, any vessel 

or class of vessels] entering a port subject to this 
Act from payment of port-dues and cancel the exemption, or may vary the rates 
at which port-dues are to be levied in the port, in such manner as having regard 
to the receipts and charges on account of the port, it thinks expedient by reduc- 
ing or raising the dues, or any of them ^'[or may extend the periods for which 
any vessel or class of vessels entering a port shall be exempt from liability to 
-pay port-dues] : 

Provided that the rates shall not in any case exceed the amount authorized 
to be taken by or under this Act. 

35. (1) Within any port subject to this Act, fees may be charged for 

pilotage, hauling, mooring, re-mooring, hooking. 

Fees for pilotage and measuring and other services rendered to vessels, at 
certain other services. « ir*i .. j- .. 

such rates as the Government may direct. 

*[* * ♦ 

(2) The fees now chargeable for such services shall continue to be 
chargeable unless and until they are altered in exercise of the power conferred 
by sub-section (1). 


36. (1) The ^[*] Government shall appoint some officer or body of per- 

Receipt, expenditure and Port at which any dues, fees or other 

account of port charges. charges are authorised to be taken by or under this 

Act to receive the same and, subject to the control 
of the ’[*] Government, to expend the receipts on any of the objects authorized 
by this Act. 


(2) Such officer or body shall keep for the port a distinct account, to 
be called the port fund account, showing, in such detail as the *[*] Government 
prescribes, the receipts and expenditure of the port, and shall publish annually 
as soon after the first day of April as may be practicable an abstract, in such 
form as ®[the] Government prescribes, of the account for the past financial 
year. 

4C >tc ^ 

(4) All money received under this Act at or on account of any port 
subject to this Act, excluding receipts on acount of pilotage but including — 

(o) fines, 

(6) proceeds of waifs, and 

(c) any balance of proceeds of a sale under section 14 where no right 
to the balance has been established on a claim made within three years from the 
date of the sale. 


I.EG. REF. 

^ The word ^LocaP omitted by A, 

* Inserted ty see. 7 of Act V'l of 1916. 

• Substituted for the words ^^the vessels*’ by 

ibid. 

^ The proviso to S- 35 (1) was omitted by 
S. 8, Act VI of 1916 and tlic Proviso added by 
Act XI of 1929^ omitted by A. O., 1937. 

* Substituted for 'that* by A. O., >937. 

• Sub^sec. (3) of S. 36 was omittcci by S. 9, 
Act VI of 1916. 


NOTES. 

Sec. 36. — Port ofricer dismissing clerk — 

j^ACTS ON BEHALF OP SECRETARY OF StATE. 

The Port officer, in his capacity as officer in 
charge of the Port office and the clerks em- 


ployed in rlic Port office, is not a man appointed 
under a certain Act to carry out the provisions 
of that Act» but is the agent or servant of the 
Local Government appointed by the Local 
Government to carry out the duties prescribed 
in s. 36 of the Indian Ports Act. AIJ his 
actions under s. 36 must be attributed to lum 
9 ^^?. servant and not as a private 

individual, and his actions as a Government 
servant must be regarded as being actions per- 
termed on behalf of the Secretary of State. 
W here therefore a Port officer employs a clerk 
and subsequently dismisses him, he must be re- 
garded as having acted for the Secretary of 
State, 12 R. 55d= 1934 R. 381. 


- 3950 


The Civil Court Manual (Imperial Acts). 


tS. 37 


shall be credited in the port fund account of the port. 

(5) All expenses incurred for the sake of any such port, excluding 
expenses on account of pilotage but including — 

(a) the pay and allowances of all persons upon the establishment of the 

port. 


(^) the costs of buoys, beacons, lights and all other works maintained 
chiefly for the benefit of vessels being in or entering or leaving the port or 
passing through the rivers or channels leading thereto, 

(c) pensions, allowances and gratuities of persons who have been 
employed in the port under this or any other enactment relating to ports and 
port-dues or such portion of those pensions, allowances and gratuities as the 
![*], Government may by rule determine, 

(<i) with the previous sanction of the '[*] Government, contributions 
towards the support of public hospitals or dispensaries suitable for the reception 
or relief of seamen or otherwise towards the provision of sanitary superinten- 
dence and medical aid for the shipping in the port and for seamen whether 
ashore or afloat belonging to vessels in the port, and 

(e) with the like sanction, contributions towards sailors* homes, institutes, 
rest-houses and coffee-houses and for other purposes connected with the health, 
recreation and temporal well-being of sailors, 
shall be charged to the port fund account of the port. 

('6') Subiect to the provisions of any local law as to the disposal of any 
balance from time to time standing to the credit of a port fund account, any 
such balance may be temporarily invested m such manner as the L J 


Government may direct. 

37 (1) The Provincial Government may direct that ^ o’: 

'' '' the last foregoing section any number of ports [m 

Grouping of ports. Province not being major ports] shall oe 

regardrf >. con.tituting a sinjl. port, and "°"7o„'°hSl 'tSlt'a 

.s^aS' '.o" .““"An. ... 

expenses incurred for the sake of any ot the ports: ^ 

1^2* Where p*orts are grouped by or under this' Act, the following conse- 
quences ensue, namely : 


ensue, namely : — ^ e-x^^rcise of its control over expen- 

(a) the Provincial Government m group, may, .*[*]. make 

diture debitable to the common port the sfke of the several ports 

dtaAonT- ',h" *1.^'." SrdS nndar ..rtlon 34 

a. r,g.'r‘dl AtoS STo;" p2p"S..».va.y or a. rogard. any o, than, 

TPa P<r.on to «.;r.n-;ro“n"£“ A" 

Receipts for port-changes. person^aying the^ame^a pr^oper^ vouc^ er^ in^w^ 
under his hand, descrjbing the^name^o name, tonnage and other proper 

. * , of fhe^e^el’^hfreYpec^^of’ which the payiient is made. 


LEG- _ 

1 The word ‘Locar omitted by A.O., 1937- 

: S?S°b5 “^■“'the'^'comrol of the 


Governor-General in Council’ o^mitted by itid. 

6 Words ‘and shall cause effect to be 
to any direction which the Governor-Gener^m 

Council may ^eem it necessary to issue ^th 

respect to such expenditure’ omitted by ttftd. 
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39. (1) Within twenty-four hours after the arrival within the limits of 

^ ^ , any port subject to this Act of any vessel liable to the 

as er o report arriva . payment of port-dues under this Act the master of 

the vessel shall report her arrival to the conservator of the port. 

, (2) A master failing without lawful excuse to make such report within 
the time aforesaid shall for every such offence be punishable with fine which 
may extend to one hundred rupees. 


(3) Nothing in this section applies to tug-steamers, ferry-steamers 
or river steamers plying to and from any of the ports subject to this Act or to 
ballam boats plying to and from the port of Chittagong. 

40. If any vessel liable to the payment of port-dues is in any such port 

without proper marks on the stem and stern posts 
thereof for denoting her draught, the conservator 
may cause the same to be ascertained by means of the 
operation of hooking, and the master of the vessel 
shall be liable to pay the expenses of the operation. 

41. In order to ascertain the tonnage of any 
vessel liable to pay port-dues the following rules 
shall be observed, namely : — 

(1) (a) If the vessel is a British registered vessel or a vessel registered 
under the Indian Registration of Ships Act, 1841, or the Indian Registration 
of Ships Act (1841) Amendment Act, 1850, or under any other law for the 
time being in force for the registration of vessels in British India, the conser- 
vator may require the owner or master of the vessel or any person having pos- 
session of her register to produce the register for inspection. 

(&) If the owner or master or such person neglects or refuses to produce 
the register or otherwise to satisfy the conservator as to what is the true tonnage 
of the vessel in respect of which the port-dues are payable, he shall be punishable 
with fine which may extend to one hundred rupees, and the conservator may cause 
the vessel to be measured, and the tonnage thereof to be ascertained, according 
to the mode of measurement prescribed by the rules for the time being in force 
for regulating the measurement of British vessels, and in such case the owner or 
master of the vessel shall also be liable to pay the expenses of the measurement. 

(2) If the vessel is not a British registered vessel or a vessel registered 
under the Indian Registration of Ships Act, 1841, or the Indian Registration 
according to the mode of measurement prescribed by the rules for the time 
being in force for the registration of vessels in British India, and the owner or 
master thereof fails to satisfy the conservator as to what is her true tonnage 
according to the mode of measurement prescribed by the rules for the time 
being in force for regulating the measurement of British vessels, the conserva- 
tor shall cause the vessel to be measured and the tonnage thereof to be ascer- 
tained, according to the mode afoersaid, and in such case the owner or master 
of the vessel shall be liable to pay the expenses of the measurement. 

(3) If the vessel is a vessel of which the tonnage cannot be ascertained, 
according to the mode of measurement mentioned in clauses (1) and (2), the 
tonnage of the vessel shall be determined by the conservator on such an estimate 
as may seem to him to be just. 


Conservator may in cer- 
tain cases ascertain draught 
and charge expense to mas- 
ter. 

Ascertainment of tonnage 
of vessel liable to port- 
dues. 


42. If the master of any vessel in respect of which any port-dues, fees or 
j 1 other charges are payable under this Act, refuses or 

fusal to pay port charges. neglects to pay the same on demand, the authority ap- 
pointed to receive such port-dues, fees or other 
charges may distrain or arrest the vessel, and the tackle, apparel and furniture 
belonging thereto, or any part thereof, and detain the same until the amount due 
ts paid ; 
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and in case any part of the port-dues, fees or other charges or of the 
costs of the distress or arrest or of the keeping of the vessel or other thing 
distrained or arrested, remains unpaid for the space of five days next after any 
such distress or arrest, may cause the vessel or other thing distrained or arrested 
to be sold, and with the proceeds of such sale may satisfy the port-dues, fees or other 
charges and the costs including the costs of sale remaining unpaid, and shall 
render the surplus, if any, to the master of the vessel upon demand. 

No port-clearance to be 43. The officer of ^[the Crown] whose duty it is 

granted until port-charges grant a port-clearance for any vessel shall not 

are paid. grant such clearance — 

(o) until her owner or master, or some other person, has paid or secured 
to the satisfaction of such officer the amount of all port-dues, fees and other 
charges, and of all fines, penalties and expenses to which the vessel or her owner 
or master is liable under this Act ; 

(fe) until all expenses, which by the ^“Merchant Shipping Act, 1894, 
section 207, are to be borne by her owner, incurred since her arrival in the port 
from which he seeks clearance, have been paid. 


44 (1) If the master of any vessel in respect of which any such sum as 

is mentioned in the last foregoing section is 
Port-charges payable in causes her to leave any port without having paid the 
one port recoverable at anj' sum, the authority appointed to receive port-dues, 
other port. fees and other charges at the port under this 

require in writing the authority appointed to receive port-dues, and other 

charges under this Act at any other port in British India to which she may 
proceed, or in which she may be, to levy the sum. 

(2) The authority to whom the requisition is directed shall proce^ to 

levy such sum in the manner prescribed in section 42. ^ ^a^d ^ther 

in/ to be made by the authority appointed to receive port-dues, fees and other 

chirges at the port where such sum as is mentioned in the section 

became payable, stating the amount also”f in^case the amount 

of such ar^iount in any proceeding under ^2 and also (in case the amount 

payable is disputed) in any subsequent proceeding under section 59. 

45 . (1) If the master of a vessel evades the 

Penalty for evading pay- oavment of any such sum as is mentioned in section 
ment of port-charges. shall be punishable with fine which may extend 

to five times the amount of the sum . 

121 Tn anv nroceeding before a Magistrate on a prosecution under sub- 
/IN ^ /“^s^rtificate as is mentioned in section 44, sub-section (2), 

section (1), any sue evaded such payment, shall be sufficient primn fac^e 

stating that ‘^e ma^t master shows to the satisfaction of the Magis- 

proof of the ‘“mre of the vessel without payment of the sum was caused by 

I^re:s' o"f‘ weafhTr! oTXt t^re was lawful or reasonable ground for such 

departure. . 

/-JN iVTamstrate having jurisdiction under this Act in any port to 

T,' h tnl ^^sel may proceed, or in which she may be found, shall be deemed 
T/have^urisdiction in any proceeding under this section. 

46. A vessel entering any port subject to this Act 


which 


*] in ballast and 


LEG. REF. 

> SubsUtuted for ‘Government’ by 

1937* 


1 Coll. Stats., Vol. II. 
O., * Words ‘other than 

omitted by A.O., 1937* 


a port in Burma** 
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Port-due on vessels in carrying passengers shall be charged with a port- 

ballast. due at a rate to be determined by the '[*] Govem- 

ment and not exceeding three-fourths of the rate 
with which she would otherwise be chargeable. 

47. When a vessel enters a port subject to this Act, but does not discharge 

, , or take in any cargo or passengers therein (with the 

discharging or "taking ”in^ exception of such unshipment and reshipment as may 
cargo. be necessary for purposes of repair), she shall be 

charged with a port-due at a rate to be determined 
by the *] Government and not exceeding half the rate with which she 

would otherwise be chargeable. 

Port-due not to be charge- 48. No port-due shall be chargeable in respect 

able in certain cases. of 

(a) any pleasure-yacht, or 

(b) any vessel which, having left any port, is compelled to re-enter it 
by stress of weather or in consequence of having sustained any damage, or 

(c) any vessel which, having entered any port within the territories ad- 
ministered by the Governor of Fort Saint George in Council, leaves it within forty- 
eight hours without discharging or taking in any passengers or cargo. 

49, (1) The “[Central Government] may, by notification in the Official 

Power to impose hospital Gazette, order that there shall be paid in respect 
port-dues. Of every vessel entering any port subject to this 

Act, within a reasonable distance of which there is a 
public hospital or dispensary suitable for the reception or relief of seamen 
requiring medical aid, such further port-dues not exceeding one anna per ton 
as the “[Central Government] thinks fit. 

(2) Such port-dues shall be called hospital port-dues, and the “[Central 
Government] shall, in making any order under sub-section (1), have regard to 
any contributions made under section 36, sub-section (5), clause (d). 

(3) An order imposing or increasing hospital port-dues shall not take 
effect till the expiration of sixty days from the day on which the order was pub- 
lished in the Official Gazette. 

(4) W^henever the “[Central Government] is satisfied that proper provi- 
sion has been made by the owners or agents of any class of vessels for giving 
medical aid to the seamen employed on board such class of vessels, or that such 
provision is unnecessary in the case of any class of vessels, it may, by notification 
in the Official Gazette, exempt such class of vessels from any payment under 
this section. 


50. (1) Hospital port-dues shall be applied, as the “[Central Government] 

may direct, to the support of any such hospital or 
Application and account dispensary as aforesaid, or otherwise for providing 
ospital port-dues. sanitary superintendence and medical aid for the 

shipping in the port in which they are levied and for the seamen belonging to 
the vessels therein, whether such seamen are ashore or afloat. 

(2) The “[Central Government] shall publish annually in the Official 
Gazette, as soon after the first day of April as may be, an account, for the past 


LEG. REF. 

The word ‘Local’ was omitted by A. O.. 
*937. 


* The words “Central Government” sub- 
stituted for “Local Government” by ibid. 


C 195 
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financial year, of the sums received as hospital port-dues at each port where such 
dues are payable, and of the expenditure charged against those receipts. 

(3) Such account shall be published as a supplement to the abstract pub- 
lished under section 36, sub-section (2). 

CHAPTER VI. 

Hoisting Signals. 

51. (1) The master of every inward or outward bound vessel, on arriving 

within signal distance of any signal-station established 
Master to hoist number within the limits of the river Hooghly, or wi^in the 
of vessel. limits of any part of a river or channel leading to a 

port subject to this Act, shall, on the requisition of the pilot in charge of the 
vessel, signify the name of the vessel by hoisting the number by which she is 
known, or by adopting such other means to this end as may be practicable and 
usual, and shall keep the signal flying until it is answered from the signal- 

station. , j • «. K 

(2) If the master of a vessel arriving as aforesaid offends ag^n^ suD-r 

section (1), he shall be punishable for every such offence with fine which n<ay 
extend to one thousand rupees. 

52. (1) Every pilot in charge of a vessel shaU 

Pilot to require master to ^^e number of the vessel to be duly signalled 

hoist number. provided by the last foregoing section. 

until the requisition has been complied with.' 

53. piio. in .sr. cfi.«^.rg 

ca“'.pS;'' "K '"1;f 'iSCsK 

ter. ence or abetment, and, in addition, shall be uaoie 

have his authority to act as a pilot withdrawn. 

CHAPTER VII. 

Provisions with respect to Penalties. 

54. If any person pursuancl^orthisV^ fir^the punish- 

Penalty for disobedience of disobedience to which express P^V.SjOn has 

to rules and orders of the ^ made elsewhere m ^is ^ 

Government. punishable for every such offence with fine which 

i-nav extend to one hundred rupees. , , . , 

^ thi «5 Act shall be triable by a Magistrate, and any 

55. All offences agai may, by warrant under his hand, cause 

Offences how triable, and amount of any fine imposed upon the owner or 

penalties how recovered. j^aster of any vessel, for any offence committed on 

1 Jn the management thereof or otherwise in relation 
board of the ^esse master is convicted, to be levied by distress and 

thereto^, ves^seh ^n^the Tackle! apparel and furniture thereof, or so much 

thereof as is necessary. _ 


leg. ref. 

1 Word ‘Local* omitted by A. O., i937‘ 
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56. (1) In case of any conviction under this Act, the convicting" Magis- 

Costs of conviction. offender to pay the costs of the 

v.onviction in addition to any fine or expenses to 

which he may be liable. 

(2) Such costs may be assessed by the Magistrate and may be recovered 
in the same manner as any fine under this Act. 


Ascertainment and re- 
covery of expenses and 
damages payable under this 
Act. 


57, (1) If any dispute arises as to the sum to 

be paid in any case as expenses or damages under this 
Act, it shall be determined by a Magistrate upon ap- 
plication made to him for that purpose by either of 
the disputing parties. 


(2) Whenever any person is liable to pay any sum, not exceeding one 
thousand rupees, as expenses or damages under this Act, any Magistrate, upon 
application made to him by the authority to whom the sum is payable, may, in 
addition to or instead of any other means for enforcing payment, recover the 
sum as if it were a fine. 


58. Whenever any fine, expenses or damages is or are levied under this 

. r j -x Act by distress and sale, the cost of the distress and 

* ^ sale may be levied in addition to such fine, expenses 

or damages, and in the same manner. 

59. If any dispute arises concerning the amount leviable by any distress 

^ , or arrest under this Act or the costs payable under 

th^aSoJm'to'°be revied"in foregoing section, the person making the dis- 

case of dispute. Iress or using the arrest may detain the goods dis- 

trained or arrested, or the proceeds of the sale there- 
of, until the amount to be levied has been determined by a Magistrate, who, 
upon application made to him for that purpose, may determine the amount, and 
a\vard such costs to be paid by either of the parties to the other of them as he 
thinks reasonable, and payment of such costs, if not paid on demand, shall be 
enforced as if they were a fine. 


r . .. . .... 60. (1) Any person offending against the pro- 

bejond .^"bject to this Act 

diction. shall be punishable by any Magistrate having juris- 

diction over any district or place adjoining the port. 

(2) Such Magistrate may exercise all the powers of a Magistrate under 
this Act, in the same manner and to the same extent as if the offence had been 
committed locally within the limits of his jurisdiction, notwithstanding that the 
offence may not have been committed locally within such limits, and, in case 
any such Magistrate exercises the jurisdiction hereby vested in him, the offence 
shall be deemed, for all purposes, to have been committed locally within the limits 
of his jurisdiction. 

61, (1) No conviction, order or judgment of any Magistrate under this 

^ Act shall be quashed for error of form or procedure, 

on merUs'^nly'^ quashed but only on the merits, and it shall not be necessary 

to state, on the face of the conviction, order or judg- 
nient, the evidence on which it proceeds, 

. (2) If no jurisdiction appears on the face of the conviction, order or 

judgrnent, but the depositions taken supply that defect, the conviction, order 
or judgment shall be aided by what so appears in the depositions. 
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62. (1) If any vessel belonging to any of His Majesty's subjects, or saiU 

xx^*..** e ^ 1 ... under British colours, hoists, carries or wears, 

in port. within the limits of any port subject to this Act, -any 

flag, jack, pennant or colours, the use whereof on 
board such vessel has been prohibited by the ^Merchant Shipping Act, 1894, or 
any other Statute now or hereafter to be in force, or by any proclamation made 
or to be made in pursuance of any such Statute, or by any of His Majesty's 
regulations in force for the time being, the master of the vessel shall, for every 
such offence, be punishable with fine which may extend to fifty rupees. 

(2) Such, fine shall be in addition to any other penalty recoverable in 

respect of such an offence. . 

(3) The conservator of the port, or any officer of His Majesty’s 

or ®[the Royal Indian Navy], may enter on board any such vessel and seize and 
take away any flag, jack, pennant or colours so unlawfully hoisted, carried or 

worn on board the same. 

* ^ 4 

63. Any Magistrate, upon an application being made to him by the Consul 

of any foreign Power to which section 238 of the 
Foreign deserters. ’Merchant Shipping Act, 1894, has, by an Order in 

Council, been, or shall hereafter be, declared to be applicable, or by the repre- 
sentative of such Consul, and upon complaint on oath of the desertion of any 
seaman, not being a slave, from any vessel of such foreign Power, 
a revocation of such Order in Council has been publicly notified, issue h 
warrant for the apprehension of any such deserter, and, upon due ? 

desertion, may order him to be conveyed on board the vessel to ^ i 

or, at the instance of the Consul, to be detained m custody until the 
ready to sail, or, if the vessel has sailed, for a reasonable time not exceeai g 

one month : 

Provided that a deposit be first made of such sum the Magistrate 

deems necessary for the subsistence of the deserter during weeks 

that the detention of the deserter shall not be continued beyond twelve weeks. 

64. < 1 , THe ot jecJ™ ^ 

Application of sections Government to be ports for the shipment and landing 
10 and 21. of goo^ but not otherwise subject to this Act, and 

b, enlorcd by .„y » who., ordin.ry ,o„.6.c..o„ .oy .rf 

port is subject. . , * , . 

o.4„. S'?oyi«? 

provided in sections 55 and 57- j i j- r t>ip 

T r. of the said ports for the shipment and landing of goods the 
(3) In any of ^P ( 4 )^ S:iven by the principal 

consent at such port or by any other officer appointed in that behalf 

by the n*] 


-LEG. REp. 

: 


■^sWord^'Locar-otnitted by A.- O., *537 
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S. 68-A] - 

* 

65. Any local authority in which any immovable property in or near a 

^ ^ M . port is vested may, ^[with the previous sanction, in 

sites for sai ors case of a cantonment authority or the port autho- 

rity of a major port, of the Central Government, and 
in other cases of the Provincial Government] appropriate and either retain and 
apply, or transfer by way of gift or otherwise, the whole or any part of the pro- 
perty as a site for, or for use as, a sailors’ home or other institution for the health, 
recreation and temporal well-being of sailors. 

66. (1) All acts, orders or directions by this Act authorized to be done 

or given by any conservator may, subject to his con- 
Exercise of powers of trol, be done or given by any harbour-master or any 
conservator by his assist- deputy or assistant of such conservator or harbour- 

master. 

(2) Any person authorised by this Act to do any act may call to his aid 
such assistance as may be necessary. 


67. Any written notice of a direction given under this Act, left for the 

master of any vessel with any person employed on 
Service of written notices board thereof, or affixed on a conspicuous place on 
of directions. board of the vessel, shall, for the purposes of this 

Act, be deemed to have been given to the master thereof. 


68. Every declaration, order and rule of a *[*] Government made in 
„ , pursuance of this Act shall be published in the 

crvernment" ° " ° Official Gazette, and a copy thereof shall be kept in 

the office of the conservator and at the custom-house, 
if any, of every port to which the declaration, order or rule relates, and shall 
there be open at all reasonable times to the inspection of any person without 
payment of any fee. 


[68-A. Every authority exercising any powers or jurisdiction in, or rela- 
ting to, any port to which this Act for the time being 
applies shall, if so required by an officer authorised by 
general or special order of the Central Government 
in this behalf, co-operate in such manner, as such 
officer may direct, in carrying out any manoeuvres in 
connection with any scheme or preparations for the defence of the said port m 
time of war, and for this purpose shall, if so required, temporarily place at the 
disposal of such officer the services of any of its staff and the use of any of its 
vessels, property, equipment or other material : 


Authorities exercising 
jurisdiction in ports to co- 
operate in manoeuvres for 
defence of port. 


Provided, firstly, that if any vessels are placed at the disposal of such 
officer in accordance with this section, the Central Government shall, in respect 
of the period during which they are so at [its] disposal, bear the running expenses 
of such vessels, and be responsible for any damage thereto. 

Explanation . — The expression 'running expenses' in this proviso includes 
all outlay incurred in connection with the use of the vessels other than any 
charges for their hire, or for the wages of the officers and crews of such vessels: 

Provided, secondly, that any officer making a requisition under this section 
shall exercise his powers in such a way as to cause as little disturbance to the 


Li£ 0 . RRF. * and 68 B were inserted by S. 1 1 

‘ Substituted for ‘ with the previous sanction of the Indian Ports (Amendment), Act 1916 
of the Local Government* by A. O., 1937. * 9 *^)* 

•Word “Local” omitted by A.O., 1937. 
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II>uties of the said autho- 
rities in an emergency. 


ordinary business of the port as is compatible with the exigencies of the efficient 
carrying out of the manoeuvres : 

Provided, thirdly, that no suit or other legal proceeding shall lie against 
any authority for any default occurring by reason only of compliance with a 
requisition under this section. 

68-B. Whenever the Central Government is of opinion that an 

emergency has arisen which renders it necessary that 
the duties imposed for the purposes specified in section 
68-A on the authorities therein mentioned, or other 
duties of a like nature, should be imposed on such authorities continuously 
during the existence of the emergency, ^[it] may, by general or special order, 
authorise any officer to require the said authorities to perform such 
the Central Government is of opinion that the emergency has passed, and the 
said authority shall comply accordingly, and the provisions of the said sectio 
shall apply subject to the following modification, namely: — 

The Central Government shall pay any authority, on whom » requisition 
has been made, such compensation for any loss or damage 

renuisition and for any services rendered or expenditure incurred in complying 

in default"^ of agreement, shall be decided to be j-t and reasonable, 

havine" recard to the circumstances of the case, by the arbitraUon o p 
W be^noSted in this behalf by the Central Government and the decision of 

such person shall be final.] 

69 . [Repeal.^ Rep. by the Repealing Act (/ of 1938 ), 5 *. 2 and Sch. 

THE FIRST SCHEDULE. 

Ports Vessels chargeable. Rate of Port-dues and Frequency of 
' Payment. 

(^See‘ sections 1 and 33 .) 

Part I. — Bengal. 


Name of port 


Vessels chargeable 


Rate of port-dues 


Due how often charge 
able iu respect of 
same vessel* 


Calcutta 


Sea-going vessels of 
twenty tons and 
upwards. 


» [Not exceeding four 
annas per ton : pro- 
vided that in the 
case of dhottis and 
country vessels em- 
ployed in the coast- 
ing trade or in tiade 
exclusively between 
India and Burma, 
the rate shall be onc- 
hatf the rate charge- 
able in respect of 
other vessels. 


Whenever the vessel 
enters the port 
except in the case of 
mail-steamers, coas- 
ting-vessels ar.d vcs- 
sc’s engaged in trade 
exclusively between 
India and Burma, 
which shall not be 
chargeable more 
than once in sixty 
days-] 


LEG. REF. 

: iubslltuicd by ''N°iiacaaon^f the Govern- 


iTient of* India i 
No. i^-P. (27) 37 
the original entric 


the Commerce Department, 

dated 7 th August, I937< 
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Due how often charge- 

Name of port. 

Vessels chargeable. 

Rate of port-dues. 

1 

able in respect of 
same vessel. 

1 

i 

2 

1 

3 

4 


Calcutta— (Cow/d) .. ITug-stcamcrs and 

river steamers. 


Mot exceeding 
annas per ton. 


four 


Cuttack Port 
namely. False 
Point and Pooree. 


Balasorc Ports, — 

namely, Balasorc, 
Churaman, Laich* 
hunpur, Chanua, 
S u D a r n arekha, 
Dhamra (Chand* 
bally) and Sartha. 


Sea-going vessels of 
ten tons and up- 
wards. 


Not exceeding 
annas per ton. 


four 


Ditto 


Ditto 


Once between the 1st 
January and the 30th 
June, and once bet- 
ween the 1st July 
and the 31st Decem- 
ber, in each year. 

Whenever the vessel 
enters any one of 
the ports except in 
the case of mail- 
steamers and coast- 
ing-vessels, which 
shall not be charge- 
able more than once 
in sixty days. 

Whenever the vessel 
enters any one of 
the ports, except in 
the case of mail- 
steamers and coast- 
ing-vessels, which 
shall not be charge- 
able more than once 
in thirtv days. 


Part II. — Madras Presidency 


Name of port 


Vessels 

• 

1 - 

charge- 

Rate of port-dues. 

able. 


2 

j 

3 

_ _ _ ft 


Madras 


•o 


"-o 

a 

a 

o 




o 

o 

"35 

1A 

V 

> 

a 

o 




(а) In the case of a foreign 
ship or steamer, engaged 
in trade with the Straits 
Settlements or Ceylon call- 
ing at Madras, not exceed- 
ing four annas a ton. 

(б) In the case of any other 
foreign ship or steamer 
calling at Madras, not ex- 
ceeding four annas a ton. 

Coasting Vessels. 

(c) In the case of a coasting 
ship calling at Madras, 
not exceeding one and a 
half annas a ton. 


I 


Due how often 
chargeable in respect 
of same vessel. 


The payment of the 
due at the port will 
exempt the ship or 
steamer for a 
period of sixty days 
from liability to 
pay the due again. 
The due is payable on 
each entry into the 
port. 


(d) In the case of a coasting 
steamer calling at Madras, 
not exceeding three annas 
a ton. 


The payment of the 
due at the port will 
exempt the ship for 
a period of sixty 
days from liability 
to pay the due 
again. 

The due is payable 
once in thirty days. 
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Name of port. 


Eastern Group 


VesfeL 


charge- 

able. 

Rate of port-dues. 

2 

3 


Dis- 

trict. 


c S { 


^ g 

S’! 

.a CT» 


I 


{ 


O 




C 

CA 


3 

o 


Nel- 

lore. 


Port 


1. Gopalpur 

2. Baruva 

3. CaliDgapatam 


4. Bimltpatam 

s. • •] 


6. Cocanada 

7. Coringa 


1 


{ 


8. Narasapur 

9. Perupalem 
lu. Ma^tilipatam 
n. Nagayalanka 
12. Kottapalem 


13. Moratata 

14. Gangadipalcm 

15. Nizampa’nam 

16. Ipurupalem 

17. Motupalle 
I-'. Kottapatnam 


</> 

A 

•o 

fi 

o 

•w 

a 

w 

O 

<n 


Oil 

'/I 

Cl 

> 

bo 

C 

o 

CkO 

to 


19. Iskaalle 


J 


f 


I 


Foreign Vessels. 

(а) In the case of a foreign 
hip or steamer, enagogcd in 

trade with the Straits Settle- 
ments, calling at any one 
port in the Eastern group, 
not exceeding three annas a 
ton. 

(б) In the case of any 
other foreign shipor steamer 
calling at any one port in 
the Eastern group, not ex 
cecding three annas a ton. 

(c) In the case of a foreign 
ship or steamer, engaged m 
trade with ihe Straits Set- 
lement'-^cal ing atmo e than 
jne port m the Eastern 
4 roup. not exceeding foui 
and a half annas a ton. 


(d) Tn the ca^^e of any 
other foreign ship or s»eamei 
calling at more than one port 
in the Eastern group, not 
exceeding four and a half 
lannas a ton. 

Coasting Vessels, 

(e) In the rase of a coast- 
ing ship calling at any port, 
not exceeding one and a half 
annas a ton. 


(/) In the case of a coast- 
ing steamer, calling at one 
or more ports in the hlastern 
group, not exceeding three 
annas a ton. 


Fo‘ei/n Vessels. 

(a) In the cs<e of a foreign 
ship or steamer, engaged in 
trade with the Sirjits Setile- 
innts, callinK at any i>ne 
port in the Ea-^tern greup, 
not exceeding three annas a 
ton. 


leg. ref. 

*For the pn^ission of the port of Vizaga- 


patam, see Fort St 

Ft. I, p. 587. 


Due how often 
chargeable in respect 
of same vessel. 

4 ' 


The payment of the 
due at the port will 
exempt the ship or 
steamer tor a period 
of sixty days from 
liability to pay the 
due again at that 
port. 

The due is payable on 
each entry into the 
port. 

The payment of the 
due at the first port 
ca led at in the 
group will exempt 
the ship or steamer 
for a period of sixty 
days I rom liability 
to pay the due again 
at that or any other 
port in the group. 

The due is payable 
once for the voyage. 


The payment of the 
due at the port will 
exempt the ship^for 
a period of^ sixty- 
days from liability 
to pay the due again 
at that port. 

The payment of the 
due at the first port 
called at in the 
group will exempt 
the steamer for a 
period of thirty days 
from liabiliiy to pay 
the due again at that 
or any other port in 
the group. 

Ti e payment of the 
due at the port_ will 
exempt the shipper 
steamer for a period 
of sixty days from 
liability to pay the 
due again at that 
po t. 

George Cosette$ 1925 


Sc». II 
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Vessels 

r 

Due how often 

Name of port. 

charge- 

Rate of port dues. 

chargeable in respect 


able. 


' of same vessel. 

1 

2 

3 

4 


Eastern Group — cont 



Chin- 

glepui 


— o 
ss je 
o ^ 


{ 


o 

*c 

e- 


C 9 

U 

3 

•V 

n 


20. Covelong 

21. Cuddalore 

2?. Porto Novo 

*23. Thandavara- 
ya ^olagan- 
peitai. 

24. Tirumalavasat 

25. Tranquebar 

26. Nagore 

27. Negapatam 

28. Velankani 


{ 


{ 


29. Topputurai 

30. Point Calimere 

31. Mutupet 

32. Adirampatnam 

33. Gopalapatnam . 

34. Kattumavedi 

35. Krtshnaj ipat* 

nam. 

36. Ammapatnam . 

37. Kottaipatnam . 

38. Sundarapan- 

diyapatnam. 


f 30. Vattanam 

40. Tondi 

41. Pudupatnam 

42. Karangadii 


4 


i 


J 

J 


f 


</) 

u 

ns 

s 

e 

c 

o 

c 


w. j 


o 

— 

</> 

cr 

> 

bD 

c 

c 

bc 

rt 




Foreign Vessels^ 

(i) In the case of any 
other foreignship or steamer 
calling at any one port in the 
Eastern group> not exceed- 
ing three annas a ton. 

(c) In the case of a foreign 
ship or steamer, engaged in 
»rade with the S raitsSettK- 
ments, calling at more than 
»ne port in the Eastern 
group, not exceeding four 
tnd a half annas a ton. 


id) In the case of any 
other foreign ship orsteamer 
jcalling at more than one 
port in the Eastern group, 
not exceeding four aud a 
tialf annas a ton. 

Coasting Fessels. 

(e) In the case of a coast- 
ing '•h'p calling at any port, 
|noC exceeding one and a hall 
innas a ton. 


The due is payable on 
each entry into the 
port. 


The payment of the 
due at the 6rst port 
called at in the 
group w-11 exempt 
the ship or steamer 
for a t eriod of sixty 
days from liability 
to pay the due again 
at that or a y other 
port in the group. 

The due is payable 
once for the voyage. 


I 


(/) In the rase of a coast- 
ing steamer calling at one or 
more ports in the Eastern 
group, not exceeding three 
annas a ton. 


Foreign vessels. 


Co)In the case of a foreign 
ship or steamer, engaged 
»n trade with the Stra-ts 
'•Settlements, calling at any 
one port in the Eastern 
group, not exceeding three 
anni* s a ton. 

(6) In the case of any 
o'h«rforcign ship or steamer 
calling at any one port in 
the Eastern group, not ex- 
ceedi» g three a* na< a ton 


The payment of the 
due at the port will 
exempt the ship for 
a period of sixty 
days from liability 
to pay the due again 
at that port. 

The payment of the 
due at the first port 
called at in the 
group will exempt 
the steamer for a 
period of thirty 
days from liability 
to pay the due ag.<in 
at that or any other 
port in the group. 

The payment of the 
due at the port will 
exempt the ship or 
steamer for a period 
of sixty days from 
liability to pay the 
due again at (hat 
port. 

The due is payable on 
each entry into the 
port. 


LEG. REF. 

The Act hasbren withdrawn from this 
C.C.M.— 496 


port, see Fort St. George Caeette, 1909, Pt 
I, p. 257. 



Malabar. Tinnevelly. Madura—foncW. 
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Name of port 


Vessels 

charge- 

able. 


Rate of port-dues, 


Due how often 
chargeable in respeet 
of same vessel. 


Eastern Group — contd. 


Dis- 

trict 





43. Tirupalankudi. 

44. Devipatnam 

45. Mudiyanpat- 

nara. 

46. Alagayanko- 

lam. 

47. Attank*arai 

♦ 

48. Emanangundu. i 


49. Pamban 

50. Rameswaram 

51. Mandapara 
52 Vedalai 
'53. Muttupettai 

54. Kilakarai 

55. Ervadi 

56. Valinokkam 
'57. Vembar 

58. Vaippar 

59. Tuticorin 


60. Ovary 

61. Kayalpatnam 

62. Kulasekhara- 

patnam. 

Wettern Croup. 

63. Cochin 

64. Chavakad 
'65. Velivangod 

66. Ponani 
[^67. Kuttayi 

68 Parapaiina 

69 Tanur 
70. Parpanangadi 


Foreign Vessels. 

(c) In the case of a 
foreign ship or steamer, 
engaged in trade with the 
Straits Settlements, calling 
at more than one port in the 
Eastern group, not exceed- 
ing four and a half annas a 
ton. 


(d) In the case of any other 
foreign ship or steamer call- 
ing at more than one port in 
the Eastern group, not ex- 
ceeding four and a half 
annas a ton. 

Coasting Vessels. 

(e) In the case of a coast- 
ing ship calling at any port, 
not exceeding one and a half 
annas a ton. 


(/) In the case of a coast- 
ing steamer calling at one or 
more ports in the Eastern 
group, not exceeding three 
annas a ton. 


The payment of the 
due at the first port 
called at in the 
group will exempt 
the ship or steamer 
for a period of sixty 
days from liabili^ 
to pay the due again 
at that or any other 
port in the group. 

The due is payable 
once for the voyage. 


The payment of 
due at the port will 
exempt the ship^for 
a period of sixty 

I days from liability 
to pay the due again 
at that port. 

The payment of the 
due at the first port 
called at in the 
group will exempt 
the steamer for a 
period of thirty 
days from liabili^ 
to pay the due again 
at that or any other 
port in the group. 


Foreign Vessels. 

(o) Id the case of a foreign 
ship or stea dier, engaged in 
trade with the Straits Settle- 
ments, calling at any one 
port in the Westem group, 
not exceeding three annas a 
ton. 

(h) In the case of any other 
foreign ship or steamer call- 
ing at any one port in the 
Western group, not exceed- 
ing three annas a ton. 


The payment of the 
due at the port will 
exempt the ship or 
steamer for a period 
of sixty days from 
liability to pay the 
due again at that 
port. 

The due is payable on 
each entry into tnc 
port. 


1 
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Name o£ port. 


Rate of port'dues. 


Due how often 
chargeable in respect 
of same vessel. 


JVestern Group — c ntd 


Dis- 

trict 


Port 


71. Ferokh 

72. Beypore 

73. Calicut 
'74. Kapatta 



{ 74. Kaj: 

75. Qui 
r76. Kot 

) 77. Bad 
i 78. Mu 
1.79. Ch< 


Kottakkal 

Badasara 

Muttankal 

Chompayi 


i C 


Kallayi 

Talayi 


82. Tcllicherry 

83. Cannanore 


r84. 

L85. 

{ 86 . 

87. 


Pudiangudi 

Azhikal 

Rttikulam 

Kavvayi 


« 1 
« 

o I 




88. Hosdrug 


89. Baikal 


90. Kasaragod 

91. ICumbale 


92. Manjesvara 


93. Mangalore 


J94. Mulki 
\95. Padubidri 


Foreign Vessels. 

(r) In the case of a foreign 
ship or steamer, engaged in 
trade with the Straits Set- 
tlements, calling at more 
than one port in the West- 
ern group, not exceeding 
four and a half annas a ton. 


The payment of the 
due at the first port 
called at in the 
group will exempt 
the ship or steamer 
for a period of sixty 
days from liability 
to pay the due again 
at that or any other 
port in the group. 

The due is payable 
I once <or the voyage 


(d) In the case of any JThe due is payable 
other foreign ship or stea- once <or the voyage 
mer calling at more than 

one port in the Western 
group, not exceeding four 
and half annas a ton. 

Coasting Vessels. 

(e) Tn the case of a coast- The payment of the 

ing ship calling at any port, due at the port will 
not exceeding one and a half exempt the ship^ for 
annas a ton. a period of sixty 

days from liability 
to pay the due again 
at that port. 

(/) In the case of a coast- The payment of the 


ing steamer calling at one or 
more ports in the Western 
group, not exceeding three 
lannas a ton. 


due at the first port 
called at in the 
group will exempt 
the steamer for a 
period of thirty 
days from liability 
to pay the due again 
at that or any other 
port in the group. 


Foreign Vessels. 

(a) In the case of a 
foreign ship or steamer, en- 
gaged in trade with the 
Straits Settlements, calling 
at any one port in the West- 
ern group, not exceeding 
three annas a ton. 


(5) In the case of any 
other foreign ship orsteamer 
calling at any one port in the 
Western group, not exceed- 
mg three annas a ton. 


The payment of the 
due at the port will 
exempt the ship or 
steamer for a period 
of sixty days from 
liability to pay the 
due again at that 
port. 

The due is payable 
on each entry into 
the port. 
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Name of port» 


Vessels 

charge- 

able. 


Rate of port-dues 


Due how often charge- 
able in respect of 
same vessel. 


IVesfern Group — concld. 


Dis- 

trict. 


Port. 


f 96. Ermala 


97. Uchhila 




98. Kaph 
L99. Maipe 


o 

o 

1 , 

Im 

c 


a 

o 

c/3 


100. Hanearakatta 
or Barkur. 


101. Coordapoor . 


^ 102. Nvakinakat 
te (Najakkan 
kottai.) 

103. Baindur 

[ 104. Siruru 


w 

Im 

rC 

% 

Cu 


c 


C 




US 


o 

•J. 

{/> 

> 

b4 

c 

4 

o 

CO 


Foreign Vessels, 


I 


(f) In thecase of a foreign 
-hip or steamer, engaged in 
trade with the Straits Settle- 
ments, calling at more than 
t>ne port in the Western 
group not exceeding four 
jnd a halt annas a ton. 


(d) In the case of an> 
>ther fore’gn ship or steam- 
er calling at more than one 
port in the Western group 
not exceeding four and a 
half annas a ton. 

Coasting Vessels, 

(e) In the case of a coast- 
ii g ship calling at any port, 
not exceeding one and a half 
mnas a ton. 


(/) In the case of a coast- 
ing steamer calling at one 
or more ports in the Western 
group, not exceeding three 
annas a ton. 




i ‘ 


» 

The payment of - the 
due at the firstiport 
called at in i the 
group will exempt 
the ship of steamer 
for a period of ijxty 
days from liability 
to pay the due again 
at that or any dther 
port in the group. 

I 

The due is payable 
once for the voyage. 

■ I 


The payment of the 
due at the port will 
exempt the ship .f®** 
a period of, 
days from liability 
to pay the due again 
at that port. > 

The payment of the 
due at the first port 
called at in the 
group will exempt 
the steamer for a 
period of thirty days 
from liability to pay 
the due again at 
that or any other 
port in the group. 


Explanations to Part II of the First Schedule. 

Explanation. l.-In this Part o£ the schedule- ^ 

a [(a) "ship" means a vessel propelled solely by wind power and "steamer any vesse 

other than a ship] : _ ..<-oastin(r steamer" means respectively a ship or steamer which 

(6) o eSusively from, or takes in cargo exclusively for. any 

?h"r fs?Ind"orc;"y.on of any par^ of 

LEG REF. ; . 

» Substituted by Act Madras I of 1925, .S. 2. 
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ScH. I] 


The Ports Act (XV of 1908). 


'[(66) in so far as the ports of Madras, Vizagapatam and Cochin are concerned 
'“coasting ship” and “coasting steamer” mean, respectively, a ship or steamer which at the 
port of Madras. Vizagapatam or Cochin discharges cargo exclusively frorn. or t^es m 
ca rgo exclusively for, any port' in the island of Ceylon of any part of India and Burma, 
between the western most part of Sind and the south-eastern most part of Burma; and 
“coasting steamer” includes a coasting steam-vessel having a general pass imder section 164 

of the Sea Customs Act. 1878;] . , . • 

(c) "foreign ship”- or. “foreign steamea means respectively a ship or steamer not 

being a coasting ship or coasting steamer; , u n . t, 

Provided that for the purpose of the levy of port-dues, a vessel shall not be deemed. 

during one and the same voyage, to be both a coasting ship or stumer and a foreign ship 
or steamer, but port-dues shall, in respect of such voyage, be leviable on such vessel either 
as a coasting or as a foreign ship or steamer, whichever rate is the higher. ... 

Explanation 2 Ports enclosed in double brackets in the first column of the schedule 

shall be treated as if they were only one port; every vessel in respect of which such dues 
have been charged and taken at one of the bracketed ports being exempted from 
payment of port-^es'on entering another port bracketed with it withm the period specified 
in the fourth column of the schedule. 

Part HI. — Bombay Presidency. 





t 

Due how often 

Name of port. 

Vessels chargeable. 

Rate of port-dues. 

chargeable in respect 
of same vessel. 

1 

2 

3 

4 


Bombay 


Nothern Group of 
Ports. 

1. Goga 

2. Diu.lera (^PVhittte 

Bandar). 

3. Tankari 

4. Dehegam 

5. Kavi 

6. Drhej 

7. Bruach 

8. bhagwa 
9 Suiat 

10. Matwad 

11. Balsar 
12 Umarsadi 

13. Kolak 

14. Kalai 

15. Maroli 

16. Umbargam 

17. Gholwad 

18. Dahanu Creek 

19. Tarapiir 
20 Olivara Navapu 

21. Satpati Creek . 

22. Mahim (Kelva). 


Sea-going vessels of 
ten tons and up- 
wards (except fish 
ing-boats), 

*{Tug-boats, ferry- 
boats and river? 
boats, whether 
pr^ipolledby steam 
or other mechani- 
cal means.] 


1 Sea-going vessels 
y* ot ten tons and 
upwards (except 
fishing-boats) . 




Not exceeding 
annas per ton. 


fou r 


Not exceeding 
annas per ton. 


four 


Not exceeding three 
ai'nas per ton : pro- 
vided that a coastiny 
steamer whci^ever il 
enters any port ma> 
be charged at a rate 
to he deiermine<l h> 
the ■[ * *] Govern- 

ment and not ex- 
ceeding the higl.esi 
rate of port-dues 
h viable at any port of 
the group to V hid- 
such port belongs and 


Once in the same 
mouth. 


'■nee between the 1st 
January and the 
30th June, and once 
between the 1st July 
and 31st December 
in each year. 


3nce in thirty days at 
the same port: pro- 
vided that no coast- 
ii g vessel or coast- 
ing steamer, having 
t'aid port-dues at 
any port, shall be 

chargeable with 
port-dues again at 
the same or any 
other port of the 
-ame group within 
thirty days. 


LEG. Rt F. 

' Inserted by N«>tification of the Govt, of 
India in the Commerce Deoartment, No. 19 
P. (27) 37 dated 7ih Aug- 1937. 

• Substituted by Notification of the Govt. 


of B‘*mhay in the ^larine Department 
No. 459. dated 27ih March, 1923. for "Tug, 
steamers, ferry-statners and river steamers.” 
•Word ‘Local' omitted by A.O., 1937, 
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Name of port. 


Vessels chargeable. 


Rate of port*dues 


Due how often 
chargeable in respect 
of same vessel. 


23. Kclva 

24. Dantiora 

25. Arnala 

Southern Group of 
Ports 

1. Bandra 

2. Vcsava 

3. Manori 

4. Utan 

5. Basscin 

6. Bahivadi 

7. Kalyan 

8. rhana 

9. Mahul 

10. Trombay 

11. Panwel 

12. Mora 
13- Karanja 

14 Thai 

15 AUbag 

16. Revdanda 

17. Mandad 

18. Bankot 

19. Kelshi 

20. Harnai 

21. Dabhoi 

22. Borya 

23. Jaygad 

24. Varavda 

25. Ratnagiri 
26 Purangad 
27. Jayatapur 
28 Vijaydurg 

29. Devgad 

30. Achia 

31. Malwan 

32. Nivti 

33. Vengurla 

34. Redi 

35. Kirnapani 

36. Tilmati 

37. Sadashivgad . 

38. Karwar, includ 

ing Baitkhol 

39. Bingi 

40. Chendya 

41. Belikeri 

42. Ankola 

43. Gangavali 

44. Tadri 

45. Kumpta 
46 Honawar 

47. Manki 

48. Murde«hwar 

49. Shirali 
50 Bhatk 


} 


an addition of one- 
half of such highest 
rate. 


Sea>going vessels 
of ten tons and 
upwards (except 
hshing-boats). 


Not exceeding three 
annas per ton : pro 
vided that a coasting 
steamer whenever it 
enters any port may 
be charged at a rate 
to be determined by 
the ^ [* Govern- 

ment and not ex 
ceeding the highest 
rate of port-dues 
leviable at any port of 
the group to which 
such port belongs, and 
an addition of one- 
half of such highest 
rate. 


Once in thirty days at 
the same port : pro- 
vided that no coast- 
ing vessel or coast- 
ing steamer, having 
paid port-dues at 
any port, shall^ be 
chargeable with 
port-dues again at 
the same or any 
other port of, the 
same group within 
thirty days. 


J 


LEG- REF. 

1 Word ‘Local * omitted by the A,0*, 1937. 
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Name of port. 

Vessels chargeable. 

Rate of port-dues. 

Due how often 
chargeable in respect 
of same vessel. 

1 

2 

3 

4 

Karachi 

Sea-going vessels of 
ten tons and up- 
wards (except 

tishing-boats). 

Not exceeding four 

annas per ton. 

Once in three months. 

1 

f 

« 

^[Tugboats, ferry- 
boats. and river- 
boats, whether 

propelled by steam 
or othar mechani- 
cal meansj. 

Ditto. 

Once between the 1st 
January and the 
30th June and once 
between the Ist July 
and the 31st Decem- 
ber, in each year. 

»[♦ m * 

. 

m 

•1 

[Part IV.^^Burma] Rep. by A.O., 1937. 



Part V. — Eastern Bengal and Assam. 


Name of port. 

Vessels chargeable. 

1 

1 

Rate of Port dues. 

Due how often charge 
able in respect of 
same vessel. 

1 

2 

3 

4 

Chittagong 

'^ea-going vessels of 
ten tons and up- 
wards, not being 
ballam-boats. 

Not exceeding four and 
a half annas per ton. 

’[Whenever the vessel 
enters the port, ex- 
cept in the case of 
mail steamers coas- 
ting, vessels, and 
vessels engaged in 
trade exclusively 

between India and 
Burma, which shall 
not be chargeable 
more than once in 
sixty days.] 


Tug-steamers and 

river steamers. 

Ballam boats. 

• 

Not exceeding four and 
a half annas per ton. 

Not exceeding one anna 
per ton. 

Once between the Ist 
January and the 30th 
June, and once bet- 
ween the 1st July 
and the 31st Decem- 
ber. in each year. 

Whenever the vessel 
enters the port. 


, . LEG. REF. 

Substituted by Notification of the Govt. 
p/_Bombay in the Marine Department. No. 
45?^ dated 13th July, 1923 for “Tug-steamers 
aftd rlver.steamers*' 

• Entries relating to Aden omitted by A. 


O , 1937 

* Substituted by Notification of tlie Govt, 
of Bengal in the Department of Commerce 
l-Jibour, No. 17 Mne.. dated 14th August, 
1937. for the original entry. 
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THE SECOND SCHEDULE. 

Enactments repealed. 

Rep. by the Repealing Act (/ of 1938), S. 2. 


} 



THE INDIAN POST OFFICE ACT (VI OF 1898). 


Year. 

No. 

Short title. 

1 

1 

Amendraents^ 

1 

1898 

VI 

' 0 

The Indian Post Office Act, 
1898. 

• 

Repealed-in part, XIII of 1898j S. 18; X 
of 1914. 

Amended, 11 of 1903: III of 1912; XIV 
of 1914 ; VI of 1921 ; XV of 1921 ; XII 
of 1922 S. 4; XIV of 1922; The Indian 
Finance Act, 1924; XVI of 1924; XIII 
of 19^5; XIX of 1926; V of 1927 ; V of 
1928; VI of 19^9; 11 of 1930; XV of 
ly30. See the Indian Finance Acts* 
1931; VII of 1933; IX of 1934; V of 
1935 and Finance Acts 1936 to l942. 


PREFATORY NOTE. — The following is the Statement of Objects and Reasons 
appended to the Indian Post Office Bill : — 

The present Post Office Act was enacted in 1866 and has been amended since that 
by the addition of three sections only. In 1882, section 60-A was added by Act III of 18o2 
authorising any officer of the Post Office empowered in this behalf by the 
in Council to search for newspapers regarding which a notification has been published unac 
the Sea Customs Act. In 1895, Section 66 was added by Act III of that year providing 
powers, in accordance with the general policy of the postal union, for dealing with “^titious 
or previously used postage stamps of other countries found on letters or other artic « 
received from abroad, and last year a further section was added by Act ^ 

authorising the recovery of customs duty, when paid in advance by the post ^^9® * . 

same manner as postage under the Act. During the last 30 years, certain oe 
omissions in the Act of 1866 have been brought to, light and experience ^as shown mat 
express provisions of law as contained in the Act in respect of . . farther 

suited to the present requirements of postal work. It has also been . instance 

protection is needed by the post office and further powers to enable its offices for 

to deal with articles posted in contravention of the Act. Vanou value oayable and 

have been introduced of late years such as postal insurance 

money order systems have remained outside provisions^of Act and now 

be based on a legislative enactmen^ leirislation, the necessity for some new 

the knowledge of the course of English pos a! suppPy the defects and omis- 

penalties has become apparent The P[®sent B and to confer the protection 

sions which have been brought to *'otice m extension and increase of postal business, 

and powers which have been fo^nd necesga y money 

It includes withm its Hability of Government in respect of these matters, 

order system and declares reserving to Government the power of dealing 

The Bill is to a large postal practice and procedure and affecting the public. 

by rule with numerous questions ^ yj^ct, 1866. have been omitted as unnecessary; 

t^c"dr;ftffig of in 'a great measure revised, and the subiect- 

matter has been re-arranged. 


Sect ION >• 

I. Short 


CHAPTER I. 
Preliminary. 


title, 


CONTENTS. 

Sections. 
commencement. 

2. Definitions. 

3, Meanings of *'in course o 

extent, application and by post” and “delivery-” 


transmission 






The Post Office Act (VI of 1898 ). 
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Sb^i xo^fs. 

CHAPTER II. 

Privilege and Protection op the 
Government. 

4. Exclusive privilege of conveying letters 
reserved to the Government. 

5. Certain persons expressly forbidden to 
convey letters. 

6. Exemption from liability for loss, mis- 
delivery, delay or damage. 

CHAPTER HI. 

Postage. 

7. Power to fix rates of inland postage. 

8. Power to make rules as to payment of 
postage and fees in certain cases. 

9. Power to make rules as to registered 
newspapers. 

10. Power to declare rates of foreign postage. 

11. Liability for payment of postage. 

IS. Recovery of postage and other sums due 
in respect of postal articles. 

13. Customs-duty paid by the Post OflFice to 
be recoverable as postage. 

14. Post Office marks prima facie evidence of 
certain facts denoted. 

15. Official mark to be evidence of amount 
of postage. 

CHAPTER IV, 

Postage Stamps. 

16. Provision of postage stamps and power 
to make rules as to them. 

17. Postage stamps to be deemed to be 
stamps for the purpose of revenue. 

CHAPTER V. 

Conditions of Transmission of Postal 

Articles. 

18. Re-delivery to sender of postal article 
in course of transmission by post. 

19- Transmission by post of anything in- 
jurious prohibited. 

*0. Transmission by post of anything inde- 
cent, etc., prohibited. 

ai. Power to make rules as to transmission 
by post of postal articles. 

aa. Power to postpone despatch or delivery 
of certain postal articles. 

33. Power to deal with postal articles posted 
in contravention of Act. 

34. Power to deal with postal articles con- 
taining goods contraband or liable to duty. 

a4-A. Power to deliver such articles to 
Customs authority. 

as. Power to intercept notified goods during 
transmission by post. 

a6. Power to intercept postal articles lor 
public good. 

27. Power to deal with postal articles from 
abroad bearing fictitious or previously used 
■tamps. 

a7~A. Prohibition of transmission by post of 
certain newspapers. 

ay-B. Power to detain newspapers and other 
articles being transmitted by post. 

a7*C. Procedure for disposal by High Court 
of applications for release of newspapers and 
articles so detained. 

a7"D. Jurisdiction barred. 

C. C. M .-497 


Sections. 

CH.APTER Vr. 

Registration, Insurance and Value- 

payable Post. 

28. Registration of postal articles. 

29. Power to make rules as to registration. 

30. Insurance of postal articles. 

31. Power to require insurance of postal 
ajrticlcs. 

32. Power to make rules as to insurance. 

33. Liability in respect of postal articles 
insured. 

34- Transmission by post of value-payable 
postal articles. 

35. Power to make rules as to value-payable 
postal articles. 

36. Power to give effect to arrangements 
with other countries. 

CHAPTER VII. 

Undelivered Postal Articles. 

37. Power to make rules as to disposal of 
undelivered postal articles. 

38. Disposal of undelivered postal articles at 
office of Postmaster-General. 

39. Final disposal of undelivered postal 
articles. 

CHAPTER VIH. 

Ship Letters. 

40. Duly of master of ship, departing from 
any port in British India, and not being a mail 
ship, to convey mail bags. 

41. Duty of master of ship arriving at any 
port in British India in respect of postal ariicles 
and mail bags on board. 

42. Allowance of gratuities for conveyance of 
postal articles by ships other than mail ships. 

CH.\PTER IX. 

Money Orders. 

43. Power to maintain money order system 
and to make rules as to remittances llicreby. 

44. Power for remitter to re-call money 
order or alter name of payee. 

45. Power to provide for the issue of postal 
orders. 

46. Power to give effect to arrangements 
with other countries. 

47. Recovery of imnicy order paid to the 
wrong person. 

.|8. Exemption from liability in respect of 
money orders. 

CH.\PTER X. 

Pkn.vlties and Procedure. 

Offences by Officers of the Post Office. 

4<). Penalty for misconduct of person em- 
ployed to carry or deliver mail bags or postal 
articles. 

50. Penalty for voluntary withdrawal from 
duty, without permission or notice, of persftn 
employed to carry or deliver mail bags or postal 
articles. 

51. Penally for making false entry in register 
kept by person employed to carry or deliver 
postal articles. 
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Sections. 

52. Penalty for theft, dishonest misappro- 
priation, secretion, destruction, or throwing 
away, of postal articles. 

53. Penalty for opening, detaining or delay- 
ing postal articles. 

54. Penalty for fraud in connection with 
oflicial marks and for receipt of excess postage. 

55. Penalty for fraudulently preparing, alter- 
ing secreting, or destroying Post Office docu- 
ments. 

56. Penalty for fraudulently sending unpaid 
postal articles. 

57. Punishment of offences committed in 

India outside British India. 

Other Offences. 

58. Penalty for contravention of section 4. 

59. Penalty for contravention of section 5. 

60. Penalty for breach of rules under sec. 16. 

61. Penalty for contravention of section 19 
or 20. 

62. Penalty for defiling or injuring post 

office letter-boxes. 

63. Penalty for affixing without authority 

thing to, or painting, tarring or disfiguring, post 
office or post office letter-box. 

64. Penalty for making false declaration. 

65. Penalty for master of ship failing to 

comply with the provisions of section 40 or 41. 


Sections. 

66. Penalty for detention of letters on board 
vessel arriving in port. 

67. Penalty for detaining mails or opening 
mail bag. 

68 . Penalty for retaining postal articles 
wrongly delivered or mail bags. 

69. Penalty for unlawfully diverting letters. 

General. 

70. Penalty for abetting, or attempting to 
commit, offences under Act. 

71. Property in cases of offences to be laid 
in the Post Office. 

72. Authority for prosecutions under certain 
sections of Act. 

CHAPTER XI. 

Supplemental. 

73. Zemindari and other district posts. 

74. General power to make rules and provi- 
sions as to rules under Act. 

75. Oelegation of powers, other than rule- 
making powers, to Director-General. 

76. \Repealed.'\ 

77. Saving. 

The First Schedule. — Inland Postage 

rates. 

The Second Schedule. — [Repealed."] 


THE INDIAN POST OFFICE ACT (VI OF 1898),' 

[22nd March, 1898. 

An Act to consolidate and amend the lazu relating to the Post Office in India. 

Whereas it is expedient to consolidate and amend the law relating to the 
Post Office in India; It is hereby enacted as follows: — 


CHAPTER I. 

Preliminary. 


Short title, extent, appli- 
cation and commencement. 


1. (1) This .Act may be called The Indian 

Post Office Act, 1898. 


(2) It extends to the whole of British India, inclusive of * * * ], 

British Baluchistan, the Sonthal Parganas and the Pargana of Spiti ; and it 
applies also to — 

(a) all Native Indian subjects of Her Majesty in any place without and 
beyond British India ; 

(b) all other British subjects within the territories of any Native Prince 
or Chief in India ; and 

(c) all servants of the Queen, whether British subjects or not, within the 
territories of any Native Prince or Chief in India. 


leg. ref. 

» For statement of Objecl.-i and Reasons, see 
Gazene of India, 1R07. Pt. V, p. 385: for Report 
of the Select Committee, see ibid.y 1898, Pt. V. 
p 211 ; for Proceedings in Gounci see ibid.. 


1897, Pt. VI, p. 249 ; ibid., 1898, Pt. VI, pp» 
23> 90 and 285 to 289 

• Repealed by die Burma Laws .^ct (XHI of 

1-98). 


S. 2] 
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The Post Office Act (VI of 1898). 

(3) It shall come into force on the first day of July, 1898. 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 

(a) the expression “Director-General’* means the Director-General of 
Posts and Telegraphs] ; 

^ (6) the expression “inland,” used in relation to a postal article, means — 

(i) posted in British India and addressed to any place in British India 
or to any place for which a Post Office is established by the Central Govern- 
ment or the Crown Representative] beyond the limits of British India; or 

(ii) posted at any Post Office established by the Central Government 
or the Crown Representative] beyond the limits of British India and addressed 
to any place for which any such Post Office is established or to any place in 
British India: 

*[ Provided that the expression “inland” shall not apply to any class of 
postal articles which may be specified in this behalf by the Central Government 
by notification in the Official Gazette, when posted in or at or addressed to any 
places or post offices which may be described in such notification;] 

(c) the expression “mail bag” includes a bag, box, parcel or any other 
envelope or covering in which postal articles in course of transmission by post 
are conveyed, whether it does or does not contain any such article ; 

(d) the expression “mail ship” means a ship employed for carrying mails, 
pursuant to contract or continuing arrangement, by the Central Government 
or Her Majesty’s Government or the Government of any British possession or 
foreign country ; 

(^) the expression “officer of the Post Office” includes any person em- 
ployed in any business of the Post Office or on benalf of the Post Office; 

(/) the expression “postage” means the duty chargeable for the trans- 
mission by post of postal articles; 

(< 7 ) the expression “postage stamp” means any stamp provided by the 
Central Government for denoting postage or other fees or sums payable in respect 
of postal articles under this Act, and includes adhesive postage stamps and stamps 
printed, embossed, impressed or otherwise indicated on any envelope, wrapper, 
post card or other article ; 

# 

(/t) the expression “post office” includes every house, building, room, 
carriage or place used for the purposes of the Post Office, and every letter-box 
provided by the Post Office for the reception of postal articles : 

(i) the expression “postal article” includes a letter, postcard, newspaper, 
book, pattern or sample packet, parcel and every article or thing transmissible 
by post ; 

(/) the expression “Postmaster-General” includes a Deput 3 ' Postmaster- 
General or other officer exercising the powers of a Postmaster-General ; and 

(k) the expression “Post Office” means the department ^[established 
for the purpose of carrying the provisions of this Act into effect and] presided 
over by the Director-General. 


, . LEG. REF. Council’ by A. O., 

Substituted for the words ‘the Post Office of * Added by Act II of 2. 

India’ by Act XIV of 1914. * Added by Act XIV of 1914, S. 3- 

* Substituted for ‘Governor-General in 
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Meanings of “in course 
of transmission by post" 
and “delivery". 


3. For the purposes of this Act,- 


(a) a postal article shall be deemed to be in course of transmission by 
post from the time of its being’ delivered to a post office to the time of its being 
delivered to the addressee or of its being returned to the sender or otherwise 
disposed of under Chapter VII ; 

(f>) the delivery of a postal article of any description to a postman or 
other person authorized to receive postal articles of that description for the post 
shall be deemed to be a delivery to a post office ; and 

(c) the delivery of a postal article at the house or office of the addressee, 
or to the addressee or his servant or agent or other person considered to be autho- 
rized to receive the article according to the usual manner of delivering postal 
articles to the addressee, shall be deemed to be delivery to the addressee. 

CHAPTER II. 

Privilege and Protection of the Government. 

4. (1) Wherever within British India posts or postal communications are 

established by the Central Government, the Central 
Exclusive privilege of Government shall have the exclusive privilege of con- 
conveying letters reserved by post, from one place to another, all letters, 

to e overnmen . except in the following cases, and shall also have the 

exclusive privilege of performing all the incidental services of receiving, collecting, 
sending, despatching and delivering all letters, except in the following cases, 

that is to say ; — 

(o) letters sent by a private friend in his way, journey or ^avel, to be 
delivered by him to the person to whom they are directed, without hire, rewa 
or other profit or advantage for receiving, carrying or delivering them ; . 

(fc) letters solely concerning the affairs of the sender or receiver th » 

sent by a messenger on purpose ; and 

(c) letters solely concerning goods or property, sent either ^7 
land to be delivered with the goods or property which the letters Tv^- 

out hire, reward or other profit or advantage for receiving, carrying or deliver 

ingthem; 

Provided that nothing in the -ction shall Tern 

a collection of , letters excepted as aforesaid for the purpose u 

otherwise than by post. 

(2) For the purposes of this section and section 5, the expression letters 
includes postcards. 

India posts or postal communications are 
established by the Central Government, the following 
persons are expressly forbidden to collect, carry, tender 
or deliver letters, or to receive letters for the purpose 
of carrying or delivering them, although they obtain no 

hire reward or other profit or advantage for so doing, that is to say 

’ N of nassenffers or goods, and their servants or agents, 

except is^ reg^rds^Vetters solely concerning goods in their carts or carriages; an 

(b) owners and masters of vessels sailing or passing on any 

- BritL^ Incha, s^of^^ concer^^l^ng goods onboard and 

cxc^pt^as" regards postal articles received for conveyance under Chapter VIII. 


5. Wherever within 

Certain persons express- 
ly forbidden. to convey 
letters. 
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6. ^[The Crown] shall not incur any liability by reason of the loss, mis- 

_ . ... delivery or delay of, or damage to, any postal article 

liability in course of transmission by post, except in so far as 
or damage”*^ ^ ivery, e ay such liability may in express terms be undertaken by 
, the Central Government as hereinafter provided; 

and no officer of the Post Office shall incur any liability by reason of any such 
loss, misdelivery, delay or damage, unless he has caused the same fraudulently 
or by his wilful act or default. 

CHAPTER III. 

Postage. 

7. (1) The Central Government may, by notification in the Official 

p £ . . Gazette fix the rates of postage and other sums to be 

lan<f^ostage. ^ ° charged in respect of postal articles sent by the in- 

land post under this Act, and may make rules as to 
the scale of weights, terms and conditions subject to which the rates so fixed 
shall be charged : 

Provided that the highest rate of postage, when prepaid, shall not exceed 
the rate set forth for each class of postal articles in the first schedule, 

(2) Unless and until such notification as aforesaid is issued, the rates 
set forth in the said schedule shall be the rates chargeable under this Act. 

(3) The Central Government may, by notification in the Official Gazette, 
declare what packets may be sent by the inland post as book, pattern and sample 
packets within the meaning of this Act. 

The Central Government may, by rule,- 

fees in certain cases. 

(o) require the prepayment of postage on inland postal articles or any 
class of Inland postal article's, and prescribe the manner in which prepayment 

shall be made ; . • i. 

(^) prescribe the postage to be charged on inland postal articles when 

the postage is not prepaid or is insufficiently prepaid ; 

(c) provide for the redirection of postal articles and the transmission by 
post of articles so redirected, either free of charge or subject to such further 

charge as may be specified in the rules ; and 

(d) prescribe the fees to be charged for the “express delivery of postal 
articles, in addition to, or instead of. any other postage chargeable thereon under 

this Act. . , . . 

Explanation. — “Express delivery means delivery by a special messen- 
ger or conveyance. ^ i 

9. (1) The Central Government may make 

Power to make rules as i-ules providing for the registration of newspapers 
to r^gistcr^d newspapers. for transmission by inland post <is registered news- 

papers. 

(2) For the purpose of such registration, every publication, consisting 
wholly or in great part of political or other news, or of articles relating thereto, 
or to other current topics, with or without advertisements, shall be deemed a 
newspaper, subject to the following conditions, namely: — 

(а) that it is published in numbers at intervals of not more than thirty- 
one days ; and 

(б) that it has a bona fide list of subscribers, 

(3) An extra or supplement to a newspaper, bearing the same date as 


LEG. REF. 

'Substituted for ‘Secretary of State for India 
in Council’ by A. O.. 

^ NOTES. 

Sec. 6. — Goods sent by value-payable par- 


cel — Destruction of label — Sale by dead letter 
office — Liability of Post Office. 79 I.C. 334 = 
46 A. 455= 1924 A. 692 (1). On this section, 
see also i M.H.C.R. 200. 


3974 


Thk Civil Court Manual (Imperial Acts). [S. 10 

transmitted therewith, shall be deemed to be part of the 

that no such extra or supplement shall be so deemed unless it 
consists wholly or in great part of matter like that of the newspaper and has 
the title and date of publication of the newspaper printed at the top of each page. 

Explanation.— Nothing in this section or in the rules thereunder shall be 
construed to render it compulsory to send newspapers by the inland post. 

10. (1) Where arrangements are in force with the United Kingdom, 

Power to declare rates with any British possession or foreign country, 

of foreign postage. lor the transmission by post of postal articles bet- 

ween British India and the United Kingdom or such 
possession or country, the Central Government may, in conformity with the 
provisions of such arrangements, declare what postage rates and other sums 
shall be charged in respect of such postal articles, and may make rules as to the 

scale of weight, terms and conditions subject to which the rates so declared shall 
be charged. 

(2) Unless and until such declaration as aforesaid is made, the existing 
rates ana regulations shall continue in force. 


11. (1) The addressee of a postal article on which postage or any other 

T . V, * r r sum chargeable under this Act is due, shall be bound 

Liability for payment of - ^ ^ • 


postage. 


to pay the postage or sum so chargeable on his 
accepting delivery of the postal article, unless he 
forthwith returns it unopened: 

Provided that, if any such postal article appears to the satisfaction of the 
Postmaster-General to have been maliciously sent for the purpose of annoying 
the addressee, he may remit the postage. 

(2) If any postal article on which postage or any other sum chargeable 
under this Act is due, is refused or returned as aforesaid, or if the addressee is 
dead or cannot be found, then the sender shall be bound to pay the postage or 
sum due thereon under this Act. 

12. If any person refuses to pay any postage or other sum due from him 

under this Act in respect of any postal article, the 
Recovery of postage and sum so due may, on application made by an officer of 
other sums due in respect Post Office authorised in this behalf by the written 

of postal articles. order of the Postmaster-General, be recovered for the 

use of the Post Office from the person so refusing, as if it were a fine imposed 
under this Act by any Magistrate having jurisdiction where that person may 
for the time being be resident ; and the Postmaster-General rnay further direct that 
any other postal article, not being on Her Majesty's Service, addressed to that 
person shall be withheld from him until the sum so due is paid or recovered as 

aforesaid. 

13 When a postal article, on which any duty of customs is payable, has 

been received by post from any place beyond the 
Customs duty paid by the limits of British India, and the duty has been paid by 
Post Office to be recover- postal authorities at any customs port or else- 

able as postage. where, the amount of the duty shall be recoverable as 

if it were postage due under this Act. 

14. In every proceeding for the recovery of any 
Post Office marks prtma or other sum alleged to be due under this Act 

kcts denoted. m respect of a postal article,— 

(a) the production of the postal article, having thereon the otticial marx 
of the Post Office denoting that the article has been refused, or that the addressee 
is dead or cannot be found, shall be pri^na facie evidence of the fact 

denoted, and 
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(^b') the person from whom the postal article purports to have come 
shall, until the contrary is proved, be deemed to be the sender thereof. 

15. The official mark on a postal article denoting that any postage or 

other sum is due in respect thereof to the Post Office 
Official mark to be evid- of British India or to the Post Office of the United 
ence of amount of post- Kingdom or of any British possession or foreign 

country, shall be prima facie evidence that the sum 
denoted as aforesaid is so due. 

CHAPTER IV. 

Postage Stamps. 

16. (1) The Central Government shall cause 

postage postage stamps to be provided of such kinds and de- 
noting such values as ^[itj may think necessary for the 
purposes of this Act. 

(2) The Central Government may make rules as to the supply, sale and 
use of postage stamps. 

(3) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

(а) fix the price at which postage stamps shall be sold; 

(б) declare the classes of postal articles in respect of which postage 
stamps shall be used for the payment of postage or other sums chargeable under 

this Act ; , 

(c) prescribe the conditions with regard to perforation, defacement and 

all other matters subject to which postage stamps may be accepted or refused in 
payment of postage or other sums ; 

(d) regulate the custody, supply and sale of postage stamps: 

(e) declare the persons by whom and the terms and conditions subject 

to which postage stamps may be sold ; and 

(/) prescribe the duties and remuneration of persons selling postage 

stamps. 

®fl7. (1)] Postage stamps provided under section 16 shall be deemed to be 

stamps issued by Government for the purpose of 
Postage stamps to be revenue within the meaning of the Indian Penal Code, 
deemed to be stamps for and, subject to the other provisions of this Act, shall 
the purpose of revenue. used for the prepayment of postage or other sums 

chargeable under this Act in respect of postal articles, except where the Central 
Government directs that prepayment shall be made in some other way. 

*[(2) Where the Central Government has directed that prepayment of 
postage or other sums chargeable under this Act in respect of postal articles may 
be made by prepaying the value denoted by the impressions of stamping machines 
issued under ^[\ts] authority, the impression of any such machine shall likewise 
be deemed to be a stamp issued by Government for the purpose of revenue, within 
the meaning of the Indian Penal Code.] 

CHAPTER V. 

Conditions of Transmission of Postal Articles. 

18. (1) The Central Government may, by rule, provide for the re- 

delivery to the sender, without reference to the con- 
Redelivery to sender of sent of the addressee and subject to such conditions 

tr°MsJtiUs?on by ^^y ^^eemed fit, of any postal article in 

course of transmission by post. 


LEG. REF. 

' Substituted by A. O., 1937. 


• S. 17 re-numbercd as S. 17 (i) and sub-s. 
(2) added by Act XVI of 1924, S. 2. 
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rs. 19 


20. No person shall send by post 


(2) Save as provided by any rules that may be made under sub-section (1), 
the sender shall not be entitled to re-call a postal article in course of transmis- 
sion by post. 

19. (1) Except as otherwise provided by rule and subject to such condi- 

K, * £ prcscribcd thereby, no person shall 

anything injurk^is^^^prS- any explosive, dangerous, filthy, noxious 

hibited. deleterious substance, any sharp instrument not 

properly protected, or any living creature which is 
either noxious or likely to injure postal articles in course of transmission by post 
or any officer of the Post Office. 

(2) No person shall send by post any article or thing which is likely to 
injure postal articles in course of transmission by post or any officer of the 
Post Office. 

Transmission by post of 
anything indecent, etc., 

prohibited. - - - 

(a) any indecent or obscene printing, painting, photograph, lithograph, 
engraving, book or card, or any other indecent or obscene article, or 

(b) any postal article having thereon, or on the cover thereof, any words, 
marks or designs of an indecent, obscene, seditious, scurrilous, threatening or 
grossly offensive character. 

Power to make rules as 21. ^[(1) The Central Government may make 

to transmission by post of rules as to the transmission of articles by post, 
postal articles. 

(2) In particular and without prejudice to the generality of the foregoing 
power such rules may — 

(a) specify articles which may not be transmitted P^t; 

(b) prescribe conditions on which articles may course of trans- 

(c) provide for the detention and disposal of articles clause (&) I 

mission by post in contravention of rules made under claus ( ) ohtAin- 

(d) provide for the granting of receipts sums to be 

ing of certificates of, posting and delivery of ^ ^^d certificates; and 

paid, in addition to any other postage, for such receipts 

(e) regulate covers, ‘'"^”her”^than for ^making corn- 

closures, and the use of postal artiples, other 

munications.] . ^ a ^*.i;v<>red at such times and in such 

(3) Postal articles shall be time to time appoint, 

manner as the Director-General may, by ord , letters 

22. (1) Where the despatch or de’.ve^ .h'c Tespatch or delivery there- 

would be delayed 

Power to postpone des- from at t . them, such packets or 

patch or delivery of certain packets m^y! subjeci to such rules as 

postal articles. in thiT behX be detained in the Post 

the Central Government may mane m 

Office so long as may be necessary. established parcels may be for- 

warded IL^orvVeT by Ihemrbeing detained, if necessarJ^ in the Post Office 

for that purpose. 


leg. ref. 

^Substituted by Act III of 19*^2, S. 2. 

notes. 

Sec. 19: Scope and Application of Section. 


37 A. 289=13 A.L.J. 356=28I.C. 655 Ce- 
ding cocaine by post); 32 CL 247 ( . 

obscene matter in post card). On this secti , 
«« also 28 A. 100; 3 A. 837; 20 B. 193 * 
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Power to deal with post- 
al articles containing goods 
contraband or liable to duty. 


23. (1) Any postal article sent by post in contravention of any of the 

. , • . provisions of this Act may be detained and either 

post- returned to the sender or forwarded to destination, in 
al articles posted m con.- • , j *^1 « t 

travention of Act. each case charged with such additional postage (if 

any) as the Central Government may, by rule, 

direct. 

(2) Any officer in charge of a Post Office or authorized by the Postmaster- 
General in this behalf may open or unfasten any newspaper or any book, pattern 
or sample packet, in course of transmission by post, which he suspects to have 
been sent by post in contravention of ‘[section 20, clause (a), or of] section 21 
or of any of the provisions of this Act relating to postage. 

(3) Notwithstanding anything in sub-section (1) — 

(o) any postal article sent by post in contravention of the provisions of 
section 19 may, under the authority of the Postmaster-General, if necessary, be 
opened and destroyed ; and 

®[(^?) any postal article sent by post in contravention of the provisions 
of section 20 may be disposed of in such manner as the Central Government may 
by rule direct.] 

24. ® [Except as otherwise provided in this Act, where a postal article 

suspected to contain any goods of which the import 
by post or the transmission by post is prohibited by or 
under any enactment for the time being in force,] or 
anything liable to duty, is received for delivery at a 
post office, the officer in charge of the post office shall send a notice in writing 
to the addressee inviting him to attend, either in person or by agent, within a 
specified time at the post office, and shall in the presence of the addressee or his 
agent, or if the addressee or his agent fails to attend as aforesaid then in his 
absence, open and examine the postal article : 

Provided, first, that, if the Director-General so directs in the case of any 
post office or class of post offices, the officer in charge of the Post Office shall 
call in two respectable persons as witnesses before he opens a postal article in 

the absence of the addressee or his agent: 

Provided, secondly, that in all cases a postal article, after being opened 
under this section, shall be delivered to the addressee, unless it is required for 
the purpose of any further proceeding under this or any other law or enactment 
for the time being in force, and that the opening of the postal article and the 
circumstances connected therewith shall be immediately reported to the 

Postmaster-General . 

8 * * 

*r24-A The Central Government may, by general or special order, 
^ ' empower any officer of the Post Office, specified in 

Power to deliver such guch order, to deliver any postal article, received from 
at^cles to Customs autho- fj^yond the limits of British India and suspected to 

contain anything liable to duty, to such Customs 
authority as may be specified in the said order, and such Customs authority shall 
deal with such article in accordance with the provisions of the Sea Customs 
Act, 1878, or of any other law for the time being in force.] 

25. Where a notification has been published under section 19 of the 

Sea Customs Act, 1878, in respect of any goods of 
Power to intercept noti- any specified description, ®[or where the import or 
ed goods_ during trans- export into or from British India of goods of any 

specified description has been prohibited or restricted 


mission by Post. 


,, LEG. REF. 

Inserted by Act III of 1912. 

•Substituted by Act III of igia. 

•Last proviso omitted by Act XV of 1921. 

C.C.M. — 498 


II. 


•Inserted by Act XV of 1921. 

•Inserted by Act II of 1930, S. 40 and Sch 
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by or under any other enactment for the time being in force] any officer of 
the Post Office empowered in this behalf by the Central Government may search, 
or cause search to be made, for any such goods in course of transmission by post, 
and shall deliver ^[all postal articles reasonably believed or found to contain 
such goods] to such officer as the Central Government may appoint in this behalf, 
and such goods may be disposed of in such manner as the Central Government 
may direct. 

®[In carrying out any such search, such officer of the Post Office may 
open or unfasten, or cause to be opened or itnfastened, any newspaper or any 
book, pattern or sample packet in course of transmission by post.] 

26. ( 1 ) On the occurrence of any public emergency, or in the interest of 

Power to intercept postal tranquillity, the Central Go'^rn- 

articles for public good. ment, or a Provincial Czovernment, or any orncer 

, ^ specially authorized in this behalf by the Central or 

the Provincial Government), may, by order in writing, direct that any postal 
article or class or description of postal articles in course of transmission by 
post shall be intercepted or detained or shall be disposed of in such manner as 
the authority issuing the order may direct.] 

(2) If any doubt arises as to the existence of a public emergency or as to 
whether any act done under sub-section ( 1 ) was in the interest of the public 
safety or tranquillity, a certificate ^[of the Central Government or, as the case 
may be, of the Provincial Government] shall be conclusive proof on the point. 


Power to deal with 27. (1) Where a postal article is received by 

from any place beyond the limits of British 
viously used stamps. India — 

(a) bearing a fictitious postage stamp, that is to say, any facsimile or 
imitation or representation of a postage stamp, or 

(b) purporting to be prepaid with any postage stamp which has been 

previously used to repay any other postal article, ^ . . 

the officer in charge of the post office at which the postal article is receive , 
shall send a notice to the addressee inviting him to attend, either in person or y 
agent, within a specified time at the post office to receive delivery o 

postal article. 

(2) If the addressee or his agent attends at the post 

time specified in the notice and consents to make and to 

shall be delivered to the addressee or his agent. 

LJe ao-pnt fails to attend at the post office within 

(3) If ^notice or having attended within that time, refuses to 

the time specified in of the sender or to redeliver the postal 

make known the required by sub-section (2), the postal artic^ shall 

not te delivered \o"him!'but sTaU be disposed of in such manner as the Central 

Gosernment J purposes of this section, the expression “postage 

stamp” i^cludet any postage sfam^ for d enoting any rate or duty of postage of 


leg. ref. 

^Substituted by 

^ubsdtuted^by "the A.O.. 1937 for ‘Gover- 


nor-General in Council’. . 

♦Substituted for ‘signed by a Secret^ to me 
Government of India or to the Local Govern- 
ment’ by the A.O., i 937 « 
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any part of Her Majesty*s dominions or of any [Indian] State, or foreign 
country ^[and the impression of any stamping machine provided or authorised 
for the like purpose by or under the authority of the Government of such part, 
State or country.] 

^[27-A. No newspaper printed and published in 
Prohibition of transmis- British India without conforming to the rules laid 

sion by post of certain down in the Press and Registration of Books Act, 

newspapers. 1867, shall be transmitted by post. 

27-B. (1) Any Officer of the Post Office authorised by the Post-Master 

Power to detain news- General in this behalf may detain any postal article in 

papers and other articles course of transmission by post which he suspects to 

being transmitted by post. contain 

(a) (i) any newspaper or book as defined in the Press and Registration 
of Books Act, 1867 ; or 

(ii) any document, containing any seditious matter, that is to^ say, any 
matter the publication of which is punishable under section 124- A of the Indian 
Penal Code ; or 

(b) any newspaper as defined in the Press and Registration of Books 
Act, 1867, edited, printed or published otherwise than in conformity with the 
rules laid down in that Act; 

and shall deliver any postal article so detained to such officer as the Provincial 
Government may appoint in this behalf. 

(2) Any Officer detaining any postal article under the provisions of sub- 
section (1) shall forthwith send by post to the addressee of such article notice 
of the fact of such detention. 

(3) The Provincial Government shall cause the contents of any postal 
article detained under sub-section (1) to be examined, and, if it appears to the 
Provincial Government that the article contained any newspaper, book or other 
document, of the nature described in clause (a) or clause (b) of sub-section (1), 
may pass such orders as to the disposal of the article and its contents as it may 
deem proper, and, if it does not so appear, shall release the article and its contents, 
unless the same be otherwise liable to seizure under any law for the time being 
in force; 

Provided that any person interested in any article detained under the 
provisions of clause (a) of sub-section (1) may, within two months from the 
date of such detention, apply to the Provincial Government for release of the 
same and the Provincial Government shall consider such application and pass 
such orders thereon as it may deem to be proper : 

Provided also that, if such application is rejected, the applicant may, 
within two months from the date of the order rejecting the application, apply 
to the High Court for release of the article and its contents on the ground that 
the article did not contain any newspaper, book or other document containing 
any seditious matter. 

(4) In this section “document” includes also any painting, drawing or 
photograph, or other visible representation. 

27-C. Every application made under the second proviso to sub-section (3) 

of section 27-B shall be heard and determined in the 
manner provided by Sections 99-D to 99-F of the 
Code of Criminal I’rocedure, 1898, by a Special 
Bench of the High Court constituted in the manner 
provided by Section 99-C of that Code. 


Procedure for disposal by 
High Court of applications 
for release of newspapers 
and articles so detained. 


, LEG. REF. 

Substituted for the word Native* by the A. 
* 937 . 

The Words “and the impression country:*' 


were inserted by Act XVI of 1924. S. ‘t. 

•Ss. 27-A to 27-Dwcrc inserted by Act XIV 
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;{S: 27-D 


Registration 

articles. 


of postal 


27-D. No order passed or action taken under section 27-B shall be called 

Jurisdiction barred Court Otherwise than in accordance 

. , with the second proviso to sub-section (3) of that 

section.] 

CHAPTER VI. 

Registration^ Insurance and Value-Payable Post. 

28. The sender of a postal article may, subject to the other provisions of 

this Act, have the article registered at the Post Office 
at which it is posted, and require a receipt therefor; 
and the Central Government may, by notification 
in the Official Gazette, direct that, in addition to any postage chargeable under 
this Act, such further fee as may be fixed by the notification shall be paid on 
account of the registration of postal articles. 

Power to make rules as 29. ( 1 ) The Central Government may make 

to registration. rules as to the registration of postal articles. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) declare in what cases registration shall be required; 

(b) prescribe the manner in which the fees for registration shall be 
paid ; and 

(c) direct that twice the fee for registration shall be levied on the 
delivery of a postal article required to be registered on which the fee for regis- 
tration has not been prepaid. 

(3) Postal articles made over to the Post Office for the purpose of being 
registered shall be delivered, when registered, at such times and in such manner 
as the Director-General may, by order, from time to time appoint. 

Insurance of postal 30. The Central Government may, by notifi- 

articles. cation in the Official Gazette direct — r 

(a) that any postal article may, subject to the other provisions 

Act, be insured at the Post Office at which it is posted, against the risk ot o 
or damage in course of transmission by post, and that a receipt therefor s 

be granted to the person posting it; and . ^ 

(b) that, in addition to any postage and fees for 

under this Act, such further fee as may be fixed by the notification shall b p 

on account of insurance of postal articles. . . .u 

31. Th. .SK 

Power to require insur- required, and direct that any postal arficle 
ancc of postal articles. anvthinff required to be insured, which has bee 

of the postal article. Central Government may make 

Powcrj^o make rules insurance of postal articles 

(2) In particular and without prejudice to the generality of the foregoing 

power, such mjes^may—f under 

section 30 ; 


to insurance. 


LEG. REF. X j- 

^Substituted for “Secretary of State for India 


in Council” by the A.O.„ 1937 
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(b) fix the limit of the amount for which postal articles may be insured; 

and 

(c) prescribe the manner in which the fees for insurance shall be paid. 
(3) Postal articles made over to the Post Office for the purpose of being 

insured shall be delivered, when insured, at such places and times and in such 
manner as the Director-General may, by order, from time to time appoint. 


33. Subject to such conditions and restrictions as the Central Government 
. may, by rule, prescribe, the ^[Central Government] 

oo^t^*’ar^icl« injured liable to pay compensation, not exceeding 

postal articles insured. amount for which a postal article has been insur- 

ed, to the sender thereof for the loss of the postal article or its contents, or for 
any damage caused to it in course of transmission by post: 

Provided that the compensation so payable shall in no case exceed the 
value of the article lost or the amount of the damage caused. 


34. The Central Government may, by notification in the Official Gazette 

direct that, subject to the other provisions of this Act 
Transmission by post of and to the payment of fees at such rates as may be 

postal arti- fixed by the notification, a sum of money specified in 

writing at the time of posting by the sender of a 
postal article shall be recoverable on the delivery thereof from the addressee, 
and that the sum, so recovered, shall be paid to the sender : 

Provided that ^[neither the Central Government nor the Secretary of 
State shall] incur any liability in respect of the sum specified for recovery, unless 
and until that sum has been received from the addressee. 

Explanation . — Postal articles sent in accordance with the provisions of 
this section may be described as “value-payable” postal articles. 


Tower to make rules as 1 ) A he Central Government may maxe 

to value-payable postal rules as to the transmission by post of value-payable 


articles. postal articles. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) declare what classes of postal articles may be sent as value-payable 
postal article ; 


(£>) direct that no postal article shall be so sent unles.s the sender declares 
that it is sent in execution of a bona fide order received by him ; 

(c) limit the value to be recovered on the delivery of an 3 ' value-payable 

postal article [*]®; 

(d) prescribe the form of declaration to be made bv the senders of value- 
payable postal articles, and the time and manner of the payment of fees; 

*[(^) provide for the retention and re-paj'ment to the addressee in 
cases of fraud of money recovered on the delivery of an}* value-payable postal 
article ; and 

(/) prescribe the fees to be charged for inquiries into complaints 
regarding the delivery of or payment for valuc-pajable postal articles.] 

(3) Postal articles shall be made over to the Post Office for the purpose 
of being sent as “value-pa\'able,” and shall be delivered, when so sent, at such 


LEO. REF. 

'Substituted by the A.O., » 9 ? 7 . 

tary of state for India in Council.’. 

'Substituted by the 
Secretary of Slate for India 
not". 


in 


for 'Sec re- 


*937 '‘tlir 

C'onnc il sliall 


*Thc Word '‘and’* omitted by Act HI of 1912. 
^Inserted by Act 111 of 1912- 


NOTES. 

Sec. 34 — S€f L.R. 5 A. (Ci\tr 3H4 4G A. 

‘ * 9^4 692 under S. supra i 15 M. 

I ..J. 22G ( Liability of Po.st OfTicc for tiot collec- 
ting money for value payable insiirrci parcel). 

Sec. 34 (Proviso). — .SVr 15 NT.L.J. 226. 

Sec. 35 . — See 33 M. 5 1 i = 20 NI. I.. J. 402 and 
rases referred to therein. Sec same case as to 
the scope of rules and circulars under this Act. 
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times and in such manner as the Director-General may, by order, from time to 
time aoDoint. 


time appoint. 

^[(4) No suit or other legal proceeding shall be instituted against the 
Central Government, the Secretary of State] or any officer of the Post Office 
in respect of anything done, or in good faith purporting to be done, under any 
rule made under clause (^) of sub-section (2).] 

36. (1) Where arrangements are in force with the United Kingdom, or 

with any British possession, * [Indian] State or foreign 
Power to give effect to country, for the transmission by post of registered, 

countfie™'"'* insured or value-payable postal articles between 

British India and the United Kingdom or such posses- 
sion, State or country, the Central Government may make rules to give effect to 
such arrangements. 

(2) In particular and without prejudice to the generality of the foregoing 

power, such rules may prescribe — V i 

(а) the form of declaration to be made by the senders of such postal 

articles as aforesaid ; and 

(б) the fees to be charged in respect thereof. 

CHAPTER VII. 

Undelivered Postal Articles. 

37. (1) The Central Government may make 

Power to make rules as rules as to the disposal of 
to disposal of undelivered ^ny reason cannot be delivered (hereinafter reierre 
postal articles. to as "undelivered postal articles'’). 

(2) In particular and without prejudice to the generality of the foregoing 
power such ^ ^hich undelivered postal articles at a 

post lists of undelivered postal articles, or 

of any class of undelivered postal articles. Hptained at a post office 

for the^ pLiorp^escibed'^by tCpolroffi'ce ^at wh“ 

p'^oltet^Tor^ rXr^^f^^ 4-%en^dir-^r-set^rtbl° o^Sfce-ff Postmaster- 

General. ri'l Every postal article received at the 

Disposal of undelivered 38. 1 ) p Faster-General under sub-section 

postal articles at office of office of the dealt with as follows:— ’ 

Postmaster-General. (3) of section 37 shall Oe aea . . . .. 

(a) if practicable, it shall be re-directed and forwarded by post to the 

addressee ; or, , forwarded as aforesaid, it shall be 

(fo) if it cannot be ’■?'d^‘J‘\j^g"posttnaster-General in this behalf and 
opened by some °®‘^^^^^P^°'2scerta^n the name and address of the sende^ 
bound to secrecy, m address of the sender are so ascertained, ^ 

(2) If t>;%"X%Tnder free of charge or subject to such further 

returned byhP°Cemra^ Government may, by rule, direct. ^ r d r the 

I 9 . Undelivered P^^^al^^aruUes,^ which ^ca^ be ° office of 

deKr’ed 'artrcLs.""' ^^nd S' bfd-lt wi^th Tn'^such mann'err as the 

Central Government may, by rule, direct: 


LEG. REF. 

of Slar. fdr 


India in Council’ by the A-O., \ 937 - 

*Substitutcd for ‘Native by the A.O., I937 
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Provided that — 

(a) letters and postcards shall be destroyed ; 

or saleable property, not being of a perishable nature, found 
tL Offi * article, shall be detained for a period of one year in 

the Office of the Postmaster-General, and, if on the expiration of that period no 

established his right thereto, shall, if money, be credited to the 

to the PosTbffict’ Property, be sold, the sale proceeds being credited 

CHAPTER VIII. 

Ship-Letters. 

40. The master of a ship, not being a mail ship, about to depart from any 

port in British India to any port within, or any port 

or place beyond, British India, shall receive on board 

^y mail bag tendered to him by any officer of the 

Post Office for conveyance, granting a receipt there- 

for in such form as the Central Government may, 

, by prescribe, and shall, without delay, deliver 

the same at the port or place of destination. 

41. (1) The master of a ship arriving at any port in British India shall 

without delay, cause every postal article or mail bag 
on board which is directed to that i^ort and is within 
the exclusive privilege conferred on the Central 
Government by section 4, to be delivered either at the 
Post Office at that port or to some officer of the Post- 
Office authorized in this behalf by the Post-JMaster- 


Duty of master of ship, 
departing from any port in 
British India and not being 
a mail ship, to convey mail 
bags. 


Duty of master of ship 
arriving at any port in 
British India in respect of 
postal articles and mail 
bags on board. 


General. 

(2) If 

to any other 


Allowance of gratuities 
for conveyance of postal 
articles by ships other than 
mail ships. 


there is on board any postal article or mail bag which is directed 
- place within British India and is within the exclusive privilege 

atoresaicl, the master shall, without delay, report the fact to the officer in charge 
ot the post office at the port of arrival and act according to the directions he 
may receive frorn such officer, and the receipt of such officer shall discharge 
mm from all further responsibility in respect of tlie postal article or mail bag. 

42. The Central Governmcnl may, by notification in the Official Gazette, 

declare what gratuities shall be allowed to masters of 
ships, not being mail ships, in respect of postal 
articles received f)y them for convevance on behalf of 
the Post Office; and the master of a sliip. not being a 
. mail ship, about to leave any port in British India as 

atoresaid shall, if he receives on board a mail bag for con\'evancc, be entitled to 
demand and obtain iminedim:cly the amount of the graluitv ’p‘*vable under this 
section in respect of the mail bag and its contents. 

CHAPTER IX. 

Money orders. 

43. ri) The Central Government mav pri)vide 
for the rcnmtiiig of small sums of money through the 
Post Office !)>• moans of money orders, a'nd m.nv make 
rules as to such m<>ne\’ or<Icrs. 

(2) In particular and without prejudice to the gcncralitv of the forefroinrr 
power, such rules may prescribe— ' loregomg 

(а) the limit of amount for which money orders may be issued ; 

(б) the period during which money orders shall remain ciirrcnt ; and 

(c) the rates of commission or the fees to be charged on monev orders 
or in respect thereof. 


Power to maintain money 
order system and to make 
rules as to remittances 
thereby. 
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44. (1) Subject to such conditions as the Central Government may, by 

. rules made under section 43, prescribe in respect of 

additional rates of commission or fees or 
name of pa>^e. r a er Other matters, a person remitting money through 

. , Post Office by means of a money order may 

require tmt the amount of the order, if not paid to the payee, be repaid to him 
or be paid to such person other than the original payee as he may direct. 

(2) neither the payee nor the remitter of a money order can be found, 
and if within the period of one year from the date of the issue of the order no 
claim is made by such payee or remitter, the amount of such order shall not be 
claimable from the Government. 

45. The Central Government may authorize the issue, in such form as 

^ ^ r t may be suitable, of money orders, to be called postal 

issue^T Dostal °orderf orders or by such other designation as may be deemed 
postal orders. appropriate, for certain fixed amounts, and may make 

rules as to the rates of commission to be charged thereon and the manner in 

which, and conditions subject to which, they may be issued, paid and cancelled: 

Provided that no such order shall be issued for an amount in excess of 

ten rupees. 

46. ( 1 ) Where arrangements are in force with the United Kingdom or 

with any British possession, [Indian State] ^ or foreign 
Power to give effect to country, for the issue and payment through the Post 
arrangements with other Office of money Orders between British India and the 

countries. United Kingdom or such possession. State or country, 

the Central Government may make rules to give effect to such arrangements. 

(2) In particular and without prejudice to the generality of the foregoing 

power such rules may prescribe — ■ u 

(а) the manner in which, and the conditions subject to which, sucti 

orders may be issued and paid in British India; and 

(б) the rates of commission to be charged thereon. 

47. If any person, without reasonable excuse, 
the burden of proving which shall lie on him, neglects 
or refuses to refund — 

(a) any amount paid to him in respect of a money order by an officer of 
the Post Office in excess of what ought to have been paid to him m resp 

thereof, or 

as if it were an arrear of land-revenue due from him. 

48. No suit or other legal proceeding shall be 

Exemption from liability instituted against the [Crown]* or any officer of the 
in respect of money orders. respect of— 

(a) anything done under any rules made by the Central Government 

under this Chapter ; or j . ■ . 

(b) the wrong payment of a money order caused by ^correct mcom 

plete information given by the remitter as to the name and address of _tl^ 


Recovery of money order 
paid to the wrong person. 


leg. ref. ^ . 

1 Substituted by the A.O., 1937 for “Native 

^*^Sub 5 tituted by the A.O., I937 for “Secre- 

tary of Slate in Council . 


NOTES. , ^ 

Sec. 44 (1).— Money remitted by 

order through the Post Office does not 
be the property of the remitter until it ts actu y 
paid to the remittee. 52 I-C. 9 ^ 5 - *2 Bur.T.L. 

105. 
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payee, provided that, as regards incomplete information, there was reasonable 
justification for accepting the information as a sufficient description for the 
purpose of identifying the payee; or 

(c) the payment of any money order being refused or delayed by, or on 
account of, any accidental neglect, omission or mistake, by, or on the part of, 
an officer of the Post Office, or for any other cause whatsoever other than the 
fraud or wilful act or default of such officer; or 

(d) any wrong payment of a money order after the expiration of one 
year from the date of the issue of the order; *^[or 

(e) any wrong payment or delay in payment of a money order beyond 
the limits of British India by an officer of any Post Office, not being one esta- 
blished by the Central Government]. 

CHAPTER X. 


Penalties and Proceidure. 


Offences by Officers of the Post Office. 

Penalty for misconduct 49 , Whoever, being employed to carry or 

or ‘dllWer^ bags‘''*''or deliver any mail bag or any postal article in course 

postal articles. transmission by post, — 

(а) is in a state of intoxication while so employed, or 

(б) is guilty of carelessness or other misconduct, whereby the safety of 
any such mail bag or postal article as aforesaid is endangered, or 


(c) loiters* or makes delay in the conveyance or delivery of any such 
mail bag or postal article as aforesaid, or 

(d) does not use due care and diligence safely to convey or deliver any 
such mail bag or postal article as aforesaid, 

shall be punishable with fine which may extend to fifty rupees. 


50. Whoever, being employed to carry or deliver any mail bag or any 

postal article in course of transmission by post, volun- 
tarily withdraws from the duties of his office without 
permission or without having given one month’s 
previous notice in writing, shall be punishable with 
imprisonment which may extend to one month, or 
with fine which may extend to fifty rupees, or with 
both . 


Penalty for voluntary 
withdrawal from duty, 
without permission or 
notice, of person employed 
to carry or deliver mail 
bags or postal articles. 


LEG. REF. 

^ Inserted by Act III of 1912, S. 8. 

NOTES. 

Secs. 49 and 50 . — Subordinate Magistrate 
can commit for offence under S. 49. See 5 
B.H.C. (Cr.) 36; 3 B.H.G. (Cr.) 0 . There must 
be a fraudulent intention in the act of the ac- 
cused before he can be convicted under the 
above section. 19 W.R. (Cr.) 4. Alternative 
charges under this Act and Penal Code are not 
legal. See 10 I.C. 168=12 Cr.L.J. 22.^ (Sind). 

Sentence. — Solitary confinement cannot be 
awarded as part of a sentence passed under this 
section. 24 P.R. 1879 (Cr.). Separate sentence* 
for offences arising out of the same transaction 
are not proper. 2 Weir 454=1 M.H.C.R. 83. 

Illustrative Cases— A postmaster absenting 
hxrtuelf from the station without giving notice is 
of an offence. t Weir 72. See also i 
^ 1 * punishable under S. 262, 

X.r.Gode, for using a postage stamfi twice. 5 C. 

499 


P.L.R. 43 (Cr.). 

Non-tracino addressee — Liability of the 
Post Office. — Where the article sent was 
never lost in the course of transmission, but all 
that happened was that by reason of the label 
having been torn it was not possible to deliver 
it to the addressee, held, that S. 6 or S. 34 did 
not exempt the Post Office from liability 70 
I.C. 334=46 A. 455= 1924 A. 692. 

Discovery op postal article outside Post 
Office — Fi.nder giving it back to Post Master 
In course of transmisson. — A/, a servant of A" 
having discovered a number of letters lying in 
a khola opposite a post office, handed them over 
to his master. One of the letters was addressed 
to P and K took it to the addressee who stated 
that the letter had never been delivered to him. 
The matter was reported to the Post Master F, 
who took possession of the letter* saying that 
he would take necessary action in the matter. 
No action being taken by F, the matter was re- 
ported to the PostMastcr-General with the result 
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Penalty for making false 
entry in register kept by 
person employed to carry 
or deliver postal articles 


51. Whoever, being employed to carry or deliver any postal article m 

course of transmission by post and required while so 
employed to keep any register^ makes, or causes or 
suffers to be made, any false entry in the register 
with intent to induce the belief that he has visited a 
place, or delivered a postal article, which he has not 

visited or delivered, shall be punishable with imprisonment for a term which 
may extend to six months, or with fine which may extend to one hundred 
rupees, or with both. 

52. Whoever, being an officer of the Post Office, commits theft in respect 

of^ or dishonestly misappropriates, or, for any pur- 
Penalty for theft, dishon- pose whatsoever, secretes, destroys or throws away, 
cst misappropriation, sccre- postal article in course of transmission by post or 

ing away, of postal articles. anything contained therein, shall be punishable with 

imprisonment for a term which may extend to seven 
years, and shall also be punishable with fine. 

53 . Whoever, being an officer of the Post Office, contrary to his duty, 

opens, or causes or suffers to be opened, any postal 
Penalty for opening, de- article in course of transmission by post, or wilfully 
taining or delaying postal detains or delays, or causes or suffers to be detained 
articles. delayed, any such postal article, shall be punishable 

with imprisonment for a term which may extend to two years, or with fine, or 

with both : 


NOTES. 

that P was sent up for trial. The Magistrate 
framed two alternate charges against him, first 
under S. 52, Post Office Act and the other 
under S. 20t, Penal Code. The Magistrate 
found F guilty only under S. 201. It was 
contended that the charge framed by the 
Magistrate was defective and prejudiced the ac- 
cused, the alternate charge was illegal and 
contravened the provisions of S. 230, C.r. r. 
Code, fields that the first charge was not defec- 
tive, as the postal articles in question were in 
course of transmission by post accoi^mg to 
S. 3, when they were made oyer to ^ yV f 
and, therefore, the mere fact that the 
had been posted when 

of the Post Office was S 2of 

did‘* no? c^ntrav^ne's. 236 rVr^ Code. 1930 
^ S^ec: 52.-The op^r^ns of^a ngv^pap^.r W a 

person employed m the constitute 

placing It in 4 - Secreting two 

an ofT^ence. 19 • ' jgjjvery peon and share 

letters to give to the delivery f ,.m. 229=1 

^th him poS Master who was also a 

Weir O60. A branen envelope containing 

dealer in P to him and took 

a railway rcceip d ^^lov^'ed in the books 

delivery of go^d b deliver- 

of the Post Crhce addressee. Some 

cd owing money due to the Post 

time delivTrTof thrietter. H.ld, 

Office circums.aLcs the Post Master 

iV^ble to be convicted under S. 5=- 8 L. 

^ L Q2 = 109 I.C. 236. For an offence 

-^2 sime contents should be extracted 
from the' parcel and not merely examined. 1938 


M.W.N. 962= 1939 Mad. 283. 

Secs. 52 and 53 . — The respondent, a post- 
man, was charged by the police with an onence 
under S. 52 for secreting two postal articles to 
course of transmission by post and was commit- 
ted for trial by the Court of Session. There 
was no complaint by order or authority 
the Director General of Posts and Telegraphs or 
Post Master General. A preliminary objection 
was taken that the acts al.so constituted an 

offence under S. 53 

postal articles, which under S. 72 "ly Act 
could not be taken cognizance of without such 
complaint. Held, that the offence under b. 52 
could be taken cognizance of without ^y com- 
plaint and the commitment was legal. The fact 
that the acts also constituted a minor offence 
under S. 53 ^^as no ^ar to the trial of tl« 
offence under S. 52 of the Act. 53 L.W. 70 
(1941) I M.L.J. 44- 

Sentence. — Where a Sub-Post Master of 13 
years’ service taking possession of the V.P.P- 
cover addressed to him and also of the rwl- 
way receipt, obtained delivery of the good^ 
but in order to put off payment manipulated 
the register mantained in the Post Office, 
sentence of one year’s rigorous imprisonment 
and a fine of Rs. 100 was adequate Punish- 
ment. 52 Mad. 534 = *929 Mad. 447—50 M. 

Evu^nce. — S tatements made by the post- 
man in course of departmental enquiry arc 

not good evidence. 26 I.C. 307 — 16 CrX-J- 3 * 
Conviction not to be based on mere suspi^on. 
On this section, see also 2 Weir 454 —* M.W* 

^‘Sec^% 3 .— 5 ?? 19 W.R. (Cr.) 4: 5 B.H.C. 

(Cr.r36,^ra; i Weir 72; i*iV. 862 (“Prepare, 
meaning of). 
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54. Whoever, being an officer of the Post 
Office, — 


Provided that nothing in this section shall extend to the opening, detain- 
ing or delaying of any postal article under the authority of this Act or in 
obedience to the order in v^riting of the Central Government or the direction of 
a comptent Court. 

Penalty for fraud in con- 
nection with official marks 
and for receipt of excess 
I>ostagc. 

(a) fraudulently puts any wrong official mark on a postal article, or 

, . , fraudulently alters, removes or causes to disappear any official mark 

which IS on a postal article, or, 

(c) being entrusted with the delivery of any postal article, knowingly 
demands or receives any sum of money in respect of the postage thereof which 
is not chargeable under this Act, 

shall be punishable with imprisonment for a terra which may extend to two 
years, and shall also be punishable with fine. 

55 . Whoever, being an officer of the Post Office entrusted with the preparing 

D ^ ^ j 1 . keeping of any document, fraudulently prepares 

prfpTrtng. a^keHng sicrct- document incorrectly, or alters or secretes or des- 

ing or destroying Post the document, shall be punishable with imprison- 

Office documents. ment for a term which may extend to two years and 

shall also be punishable with fine. 

56. Whoever, being an officer of the Post Office, sends by post, or puts 

seeding ^ptid p''os''tir Irti- has not been paid or charged in the manner 

cles. prescribed by this Act, intending thereby to defraud 

the Government of the postage on such postal article, 
snail De punishable with imprisonment for a term which may extend to two 
years, and shall also be punishable with fine. 

57. (1) Whoever, being an officer of the Post Office employed in any 

^ ^ ^ „ P’ace in India beyond the limits of British India in 

T offences which posts are established by the * f Central Govem- 

British India " ^ ment or the Crown Representative], or being appoint- 

es postage stamps in any such place, commits 

therein an offence punishable under this Act, shall be punishable either 
in me place where the offence was committed by any Court or officer duly 
empowered by the * [Central Government or the Crown Representative] to 
cogniEan^ of offences committed in that place, or in any part of British 

inaia by any Court of competent jurisdiction as if the offence had been commit- 
ted in that part. 

laoQ provisions of section 188 of the Code of Criminal Procedure 

shall not apply to any offence referred to in this section. 

Other Offences . 

Penalty for contravention 58. (1) Whoever — 

oi section 4. 

(a) conveys, otherwise than by post, a letter within the exclusive privi- 
lege conferred on the Central Government by section 4, or 

performs any service incidental to conveying, otherwise than by 
post, any letter within the exclusive privilege aforesaid, or 


j ^ . LEG. REF. 

Substituted by A.O., 1937. 

« re NOTES. 

Sec. SS.Sfe 1 Weir 862. 

OAKGTION CAN BE OBTAINED AFTER COGNIZ- 
ANCE OF THE OFFENCE. — Although S. 72 re- 


quires sanction before a postal employee can 
be prosecuted under S. 55 still as Jong us 
sanction is obtained, it docs not matter whether 
It IS obtained before the Court takes cocni- 
^ance of thcefTcnce or not. 52 Mad ^i'^4.= 20 
Gr.L.J. 929=1929 Mad. 447 = 56 M.L.j. 551; 
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(c) sends or tenders or delivers in order to be sent, otherwise than bv 
post, a letter within the exclusive privilege aforesaid, or 

{d) makes a collection of letters excepted from the exclusive privilege 
aforesaid for the purpose of sending them otherwise than by post, 
shall be punishable with fuie which may extend to fifty rupees for every 
such letter. ^ 


(2) Whoever, having already been convicted of an offence under this 
section, is again convicted thereunder, shall, on every such subsequent convic- 
tion, be punishable with fine which may extend to five hundred rupees. 

59. (1) Whoever, in contravention of the provisions of section, 5, carries. 

Penalty for contravention receives, tenders or delivers letters, or coliects letters, 
of section 5. shall be punishable with fine which may extend to 

fifty rupees for every such letter. 

(2) Whoever, having already been convicted of an offence under this 
section, is again convicted thereunder, shall, on every such subsequent convic- 
tion, be punishable with fine which may extend to five hundred rupees - 


Penalty for breach of 60. Whoever, being appointed to sell postage 

rules under section 16. stamps, — 

(o) takes from any purchaser for any postage stamp or quantity of 
postage stamps a price higher than that fixed by any rule made under section 16, 

(^)» shall be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to two hundred 
rupees, or with both ; or 


(^) commits a breach of any other rule made under section 16, shall be 
punishable with fine which may extend to two hundred rupees. 

61 . (1) Whoever, in contravention of the provisions of section 19 or sec- 

■n c . tion 20, sends or tenders or makes over in order to be 

of section ^9 sent by post any postal article or anything, shall be 

punishable with imprisonment for a term which may 
extend to one year, or with fine, or with both. 

(2) The detention in the Post Office of any postal ^ article oti 
the ground of its having been sent in contravention of the provisions of sec> 
tion 19 or section 20, shall not exempt the sender from any proceedings which 
might have been taken if the postal article had been delivered in due course 
of post. 

Whoever places in or against any letter-box provided by the Post 

Office for the reception of postal articles any fire, 
match or light any explosive, dangerous, filthy, noxi- 
ous or deleterious substance, or any fluid, or commits 
a nuisance in or against any such letter-box, or does 
'invthinfT likely to injure any such letter-box or its appurtenances or contents, 
shall be^ punishable with imprisonment for a term which may extend to one 
year, or with fine, or with both. 


62. 


Penalty for defiling or 
injuring post olfice letter- 
boxes. 


NOTES. ^ o T ^ r- 
Sec 60 (a).Seei 3 A.L.J. 356 = 28 I.C. 655 

— Q7 A. 2R9, cited under ^61, ^ 

61- Illustrative Cases.— The circula- 
tSon bv post, of a postcard containing an 
advertisement regarding a patent medicine in 
fanguage of an obscene charact^ is an offence 
c gi C. 247 — 2 Cr. L. J. 201. 

A pc?son who sends cocaine by post is not 


guilty under this section, though he may be 
convicted under S. 60. 13 A.L.J. 356=21 I.C. 

655 = 37 A. 289. Ste also 10 C.Vv.N. 

4 Cr.L.J. 170 (transmission of obscene article;. 
‘Indecent* means immodest and offending 
against the recognized standard of decency 
and suggestive of or tending to obscenity. 3 * 
PX.R. 129= 1930 Lah. 552. 
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Penalty for affixing with- 
out authority thing to, or 
painting, tarring or dis- 
figuring, post office or post 
office letter-box . 


63 . Whoever, without due authority, affixes any 
placard, advertisement, notice , list , document , board 
or other thing in or on or paints, tars or in any way 
disfigures any Post Office or any letter-box provided 
by the Post Office for the reception of postal articles, 
shall be punishable with fine which may extend to 

fifty rupees. 

64. Whoever, being required by this Act to make a declaration in respect 
•n e % ■ ft of any postal article to be sent by post or the contents 

declaration. value thereof, makes in his declaration any state- 

ment which he knows, or has reason to believe, to be 
false, or does not believe to be true, shall be punishable with fine which may 
extend to two hundred rupees, and, if the false declaration is made for the 
purpose of defrauding the Government, with fine which may extend to five 

•saadna pajpunq 

Penalty for master of 

SlVrSns o^re'clron « 65 . Whoever, being the master of a ship.- 

or 41 . 

(a) fails to comply with the provisions of section 40, or. 

(i>) without reasonable excuse, the burden of proving which shall He on 
him, fails to deliver any postal article or mail bag or to comply with the direc- 
tions of the officer in charge of the Post Office at a port of arrival, as required 
by section 41, 

shall be punishable with fine which may extend to one thousand rupees. 

66. (1) Whoever, being either the master of a ship arriving at any port 

in British India or any one on board, knowingly has 
in his baggage or in his possession or custody, after 
the postal articles on board or any of them have been 
sent to the Post Office at the port of arrival, any 

postal article within the exclusive privilege conferred on the Central Govern- 
ment by section 4, shall be punishable with fine which may extend to fifty rupees 
for every such postal article as aforesaid. 

(2) Whoever, being such master or other person as aforesaid, detains any 
such postal article as aforesaid after demand made for it by an officer of the 
Post Office, shall be punishable with fine which may extend to one hundred 
rupees for every such postal article. 

67. Whoever, except under the authority of this Act ^[or of any other Act 

for the time being in force] or in obedience to the 
Penalty for dctaJning ureter in writing of the Central Government or the 
s or opening mail bag. of a competent Court, detains the mails or 

Stiy postal article in course of transmission f>y post or on any pretence opens a 


Penalty for* detention of 
letters on board vessel 
arriving in port. 


LEG. REF- 

'Inserted by Act XV of S. 4. 

NOTES. 

Sec. 64 : Oridfr to send a Parofi. bv 
Value^Payadi.e Post Insured — firlex of 

sender— Rule I 6 481=0 Cr.L.J. 

537 — 2 l.C. 228, An ord^r to smcl the article 
cannot be inferred merely because the add- 
ressee did not refuse to receive nor return by 
®ny of the previous issues sent to him, 
and did not make a protest even after he 
received intimation that he had I jeen enrolled 
as a subscriber and that the issue in question 
would be sent by Value-Payable Post. 33 
51 Is 20 M*L-J- 402 = 5 l.C. 738. 


Want of Sanction. — Wliere the accused 

was proved to have sent blank papers in an 
insured cover addressed to himself and claimed 
the value of the currency notes which he 
allciFcd had been enclosed in the cover and 
hr was prosecuted for offences tinder S. 64 of 
the Post Office Act and Ss, 420 and 511, I.P. 
Code and convicted for the latter offences only, 
hfld. that it was doubtful if an offence under 
S. 64 of the Post Office Act had been com- 
mitted. and that at any rate the prosecution 
under S. 64 was rendered unsustainable for 
want of sanction under S. 72. Hfld also^ that 
the conviction for the ma]or oflmces under the 
Penal Code was perfectly valid, 9 P. 126 = 
11 Pat. T. 224=31 Cr.T^.J. 934* 
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transmission by post, shall be punishable with fine which 
rnay extend to two hundred rupees i 

section shall prevent the detention of an 
officer of the Post Office carrying the mails or any postal article in course of 
transmission by post, on a charge of having committed an offence declared to 

be cognizable by the Code of Criminal Procedure, 1898, or any other law for 
the time being in force. 


68. Whoever fraudulently retains, or wilfully secretes or makes away with, 
_ or keeps or detains, or, when required by an officer of 

posta"^ ^artfclL ^wron^Jiv ^ost Office, neglects or refuses to deliver up, any 

delivered or mail bags. postal article in course of transmission by post which 

... , . ought to have been delivered to any other person, or a 

man bag containing a postal article, shall be punishable with imprison- 
ment for a term which may extend to two years, and shall also be punisha- 
ble with fine. 


69. Whoever, not being an officer of the Post Office, wilfully and malic!- 

Penaltj. for unlawfully o'Jsly. with intent to injure any person, either opens or 
diverting letters. causes to be opened any letter which ought to nave 

been delivered, or does any act whereby the due deli- 
very of a letter to any person is prevented or impeded, shall be punishable with 
imprisonment for a term which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both : 


Provided that nothing in this section shall apply to a person 
who does any act to which the section applies, if he is a parent, or in the posi- 
tion of a parent or guardian, of the addressee, and the addressee is a minor or 
a ward. 


General. 


Penalty for abetting, or 
attempting to commit offen- 
ces under Act. 


71. 


70. Whoever abets the commission of any offence 
punishable under this Act or attempts to comrnit any 
offence so punishable, shall be punishable with the 
punishment provided for that offence. 

In every prosecution for an offence in respect of a mail bag or of any 

postal article sent by post, it shall be sufficient, for the 
Property in cases of purpose of the charge, to describe the mail bag or 
offences to be laid m the article as being the property of the Post 

Post office. Office, and it shall not be necessary to prove that the 

mail bag or postal article was of any value. 

72. No Court shall take cognizance of an offence punishable under any of 

the provisions of sections 51, 53, 54, clauses (a) and 
(fe), 55, 56, 58, 59, 61 , 64, 65, 66 and 67 of this Act, 
unless upon complaint made by order of, or under 
authority from, the Director-General or a Post Master- 


Authority for prosecu- 
tions under certain sections 
of Act. 


General . 


NOTES. 

Sec. 72 . A prosecution under S. 6 i of 

the Act. although authorized by the Post 
Master-General, is illegal, unless such prose- 
cution takes place on a complaint as denned in 
S. 4. Cl. (h) oftheCr. P. Code. loC-W.N. 
, 02 q = 4 C.L.J. 170* I C. 770 = 

II Pat. L.T. 224=31 Cr. L.J. 934 - It is not 
necessary fhat sanction to prosecute under 
S 72 must precede a prosecution under .S. 55, 
and a conviction under the latter section is 


valid even though the sanction to prosecute was 
obtained only after the prosecution was laun- 
ched. 52 M. 534=1929 M. 447 = 56 M.L.J* 
551. 

Secs 72, S'* and S 3 . — Offence under S. 5 ^ 
could be taken cognizance of without any con^ 
plaint. The fact that the acts also constituted 
a minor offence under S. 53 was no 
the trial of the offence under S. 52. I.L.K. 
(1941) Mad. 345 = 53 L.W. 70=1941 Mad. 39 * 
*“(1941) * M.L.J. 44. 
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Zamindart and 
district posts. 


General power to 
rules and provisions 
rules under Act. 


make 
as to 


other 

wers 


CHAPTKR XI. 

SUPPLEM ENTAL . 

73. (1) The Central Government may make 
other rules for the management of any zamindari or other 

district posts. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may declare what portions of this Act shall be applicable to 
zamindari and other district posts and to the persons employed in connection 
therewith . 

74. (1) In addition to the powers hereinbefore 
conferred, the Central Government may make rules 
to carry out any of the purposes and objects of this 
Act. 

(2) In making any rule under this Act, the Central Government may 
direct that a breach of it shall be punishable with fine which may extend to 
tfifty rupees. 

(3) All rules made by the Central Government under this Act shall 
be pubished in the Official Gazette and, on such publication, shall have effect 
as if enacted by this Act. 

75. The Central Government may, by notification in the Official 

Gazette authorize, either absolutely or subject to 

Delegation of powers, conditions, the Director-General to exercise any of 

^ to^^D^rector-Genera?" powers conferred upon the Central Government 

by this Act, other than a power to make rules. 

76. \Repeal Rep. by the Repealing and Amending Act (X of 1914), 
S . 3 and Sch . //. 

77. Nothing in this Act shall derogate from or affect the provisions of the 

East India Company Act, 1780, or any enactment 
Saving. amending or extending the same. 

THE FIRST SCHEDULE. 

[This Schedule is substituted every year by the Annual Finance Acts 

i^See Section 7, Finance Act, 1942.) 

Inland Postage Rates. 

Letters. 

For a weight not exceeding one tola 

For every tola, or fraction thereof, exceeding one tola 

Post Cards. 

Single 
Feply 

Book, Pattern and Sample Packets. 

For the first five tolas or fraction thereof . . 

For every additional two and a half tolas, or fraction thereof, 
excess of five tolas 

Reni.riet € d N e7vspa pers. 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty tolas . . 

For every twenty tolas, or fraction thereof, exceeding twenty 

tolas . . . . . . . . . . Half an anna. 

In the case of more than one copy of the same issue of a registered 
newspaper being carried in the same packet — 

For a weight not exceeding ten tolas .. .. ..Half an anna. 

For every additional five tolas, or fraction thereof, in excess of 

tolas . , . . . .Quarter of an anna. 

Provided that such packet shall not be delivered at any addressee’s 
residence but shall be given to a recognised agent at the post 
office. 


One and a half 
Half an anna. 


annas 


half 


. . Nine pies. 

. . One and a 

. . Nine pies, 
in 

. . Tlirce pies . 


Quarter of an 
Half an anna. 


annas 


anna. 


S c- 74 . — Rules 


NOTES. 


ed under the Act — 


Effect of. See 5 I.C. 728=7 M.L.T. 69. See also 
1937 Mad. 797. 
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Parcels. 

For a weight not exceeding forty tolas 

For every forty tolas, or fraction thereof, exceeding forty tolas 


Four annas. 
Four annas. 


Enactments Repealed. 


THE SECOND SCHEDULE. 

[Repealed by the Repealing and Aniending Act X of 1914.] 


THE POST OFFICE CASH CERTIFICATES ACT (XVIII OF 1917).^ 

[Amended by Act XXXII of 1920.] 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons 
annexed to the Bill : — 

Tb® form of Post Office Cash Certificates contains the following inscription printed 
thereon: “Not transferable except with the permission of the Post Master-General,” and 
non-transferability has from the first been a condition attaching to these Certificates. This 
restriction, howev'er, in the absence of specific legislation, would not be operative against 
the general right of transfer of all actionable claims conferred by section 130 of the 
Transfer of Property Act, 1882. The present Bill provides for the validation of the , 
abovementioned restriction, except where the Cash Certificates form part of the estates 
of deceased persons, or are necessarily transferable by operation of law, e.g., as in the 
case of the holder’s insolvency. Opportunity has at the same time been taken to place 
the payment of Cash Certificates belonging to the estates of deceased persons on the same 
footing as Government Savings Bank deposits forming part of the estates of such 
persons. — {Fort St. George Gasette, Part III, 2nd October, 1917, p. 451.) 


[\9th September, 1917. 

An Act to restrict the. transfer of Post Office 5-year Cash Certificates and to 
proxnde for the payment of Certificates standing in the name of deceased persons. 

Whereas it is expedient to restrict the transfer of Post Office 5-year 
Cash Certificates and to provide for the payment of certificates standing in the 
name of deceased persons; It is hereby enacted as follows: — 


Short title. 


1 . This Act may be called The Post Office 
Cash Certificates Act, 1917. 


(1) Notwithstanding any provision in any enactment or any rule of 

law for the time being in force to the contrary, no 
transfer (whether made before or after the com- 
mencement of this Act), of a Post Office 5-year Cash 
Certificate shall be valid without the previous consent 
in writing of ^[an officer of the Post Office authorized 
by general or special order of the Central Govem- 


2 . 


Prohibition of transfer 
of Post Office 5-vcar Cash 
Certificates without the 
consent of an authorised 
officer. 


ment in that behalf] . 

(2) In this section “transfer” means 
not include a transfer by operation of law. 

3. (1) If a person 


transfer inter vivos and does 


dies and is at the time of his death the holder of a 
Post Office 5-year Cash Certificate, payment of the 
sum for the time being due on such certificate may be 
made in the manner provided in the Government 
Savings Banks Act, 1873, for the payment of deposi^ 
belonffinK to the estates of deceased persons, and the provisions of sections 4 
to 9 of fhe said Act shall apply accordingly as if the holder of such certific^ 
were a depositor in a Government Savings Bank and the for 

being due on such certificate were a deposit in such a Bank [and as if for th^ 


Payment on death of 
holder of Post Office 5-ycar 

Ca'^h Certificate. 


LEG. REF. 

i For statement of Objects and Reasons, see 

Gazette of India, 1917. Part X- P- 75 .ifF 

Proceedings in Council, see ibid., i 9 i 7 » Part VI, 

pp. 705 and 929. 


» Substituted for the words “tb® 
mastcr-Gcncral for the area in which * 

Office of issue is situate” by Act XXXH o 
1920, S. 2. 

* Inserted by ibid.^ S. 3. 
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words ‘three thousand* in sections 4 and 8 of the said Act the words 'five 
thousand’ were substituted] : 

Provided that the powers conferred by the said provisions on the Secre- 
tary of a Government Savings Bank shall be exercisable by the Post Master- 
General for the area within which the post office of issue of such certificate is 
situate : 

Provided, further that, where in any one case payment is to be made of 
certificates issued from more post offices than one, the said powers shall be 
exercisable by the Post Master-General for the area in which any of the said 
post offices is situate. 

( 2 ) Nothing in sub-section ( 1 ) shall be deemed to require any person to 
accept payment of the amount due on a Post Office 5 -year Cash Certificate 
before the same has reached maturity. 


THE POWERS-OF-ATTORNEY ACT (VII OF 1882).’ 

[Repealed in Art. XII cf 1891 ; VI of 1900, S. 48.'] 


\Q.^th February, 1882. 

An Act to amend the law relating to Powers-of- Attorney. 

For the purpose of amending the law relating to Powers-of-Attorney ; It 
is hereby enacted as follows ; — 


Short title. 


I. This Act may be called The Powers-of- 
Attorney Act, 1882. 


LEG. REF. 

• For Statement of Objeets and Reasons, see 
Gazette of Inti in, i 08 i, Pt. V, p. for Pro- 

ceedings in Council, see ibid, i88i, Supplement, 
p. 1409. and ibid.. 1882, Supplement, p. 204- 

Act VII of 1882 has been declared in force 
in the Sonthal Parpanas by S. ^ of the Sonthal 
Pargans Settlement Regulation (HI of 1872) as 
amended by the Sonthal Parganas Justice and 
Laws Regulation (HI of 1899), Bcng. Code. 

NOTES. 

Secs. 1 to 3 : Power-of-Attorney. — Where 
an act purporting to be dofte under a power- 
of-attorney is challenged, ihe authority in 
question should be found within the instrument 
cither in express terms or by necessary impli- 
cation. 43 C. .‘>27«43 I. A. 48=30 M.L.J. 232 
(P.C.) [Reversing 23 l.C. 516]. See also 1893 _A. 
C. 170, Foil. A power-of-attorney authorising 
the agent to manage the business of the principal 
to institute suits and oppose all suits that might 
be brought by or against the principal in 
respect of the business does not confer on tlie 
agent the power to compromise a suit. 23 O. 
I—J- 438=34 l.C. 394 = 20 C.W.N. 943 - Though 
registration of special power-of-attorney is not 
compulsory. yet the Court is not bound to 
presume its genuineness unless it is registcred- 
43 C. 884=20 C.W.N. 287. A power given to 
an attorney to execute deeds of sale docs not 
authorise him to execute agreements to sell. 
Where a power by two brothers was given to 
a third brother to mortgage family property, 
and he mortgaged the same to pay debts binding 
on the family such mongage is valid. 1927 P. 
C. 1x1=53 M.L.J. 592 (P.C.); 13 l.C. 637 = 

C.C.M . — 500 


16 C.L.J. T19; see also 1939 Mad. 8o2=fi939) 
2 M.L.j. 600; 1938 Cal. 573=42 C.W.N. 718 
Construction of powers-of-attorney. — 
See 1935 O. W. N. 490=1935 O. 305; 
155 1 . C. 6 o 7 =ro 3 s N. 127; 44 L. W. 

603= (1937) * M.L.J. 23; 19 N. L. J. 

207. Power to carry on business, if includes 
power to enter into forward contracts. 10 l.C. 
895. Construction of powers — Appeal if part 
of preceeding to recover debt. 53 l.C. 748. Power 
of^attorney should be strictly construed, and general 
powers of borrowing should be restricted to 
matters ejusdem generis with those already stated. 
39 M. 1918; see also 38 M. 832=26 M.L.J. 185. 
Authority given by Bo.ard of directors of com- 
pany to a director to attend to all the affairs 
and Court proceedings relating to company 
includes authority to file insolvency petition 
against debtor. 52 L.^V. 47.^.= i94o Mad. 958 
= (1940) 2 M.I..J. 495. Authority to sue for and 
demand monies, institute legal proceedings and 
settle claims etc., does not confer* power to assign 
decree obtained by his principal. 49 L.W. 375 
= •039 Mad. 'i 43 ‘ attorney’s power to 

delegate functions to another, see 20 N.L. J. 200 
= > 937 , Nag. 379- Where a person carrying on 
trade in the shape of export and import of 
goods executes a power-of-attorney giving his 
agent authority to purchase goods on his behalf, 
such a power cannot be held to include a 
power to borrow money, nor to receive deposits 
from others and carry on a banking business 
on behalf of the principal, inv'oKing also the 
liability to pay interest on the deposits received. 
44 L.W. 603= (1937) I M.L.J. 23. Power to 
sign a mortgage docs not include power to con- 
tract debt. 3 P.L.T. 442=1922 P. 559. Joint 
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Local extent. Commence* 
ment. 


It applies to the whole of British India ; 
and it shall come into force on the first day of 
May, 1882. 

2. The donee of a power-of-attorney may, if he thinks fit, execute or do 

_ . , ^ any assurance, instrument or thing in and with his 

anomey!”" own name and signature, and his own seal, where 

sealing is required, by the authority of the donor of 
the power : and every assurance, instrument and thing so executed and done, 
shall be as effectual in law as if it had been executed or done by the donee of the 
power in the name, and with the signature and seal, of the donor thereof. 

This section applies to powers-of-attorney created by instruments executed 
either before or after this Act comes into force. 

3. Any person making or doing any payment or act in good faith, in pursuance 

of a power-of-attorney, shall not be liable in respect 

Payment by attorney ^der the payment or act by reason that, before the payment, 
power. Without notice of death, ^ ■* 


etc.;, good. 


or act, the donor of the power had died or become 
lunatic, of unsound mind, or bankrupt or insolvent 


NOTES. 

power — Death of one — Survivor — When can 
execute. 37 M. 199 = 41 I. A. 51=26 M.L.J. 
411 (P.C.). Revocation of power. 105 P.L.R. 
1917 = 40 I.C. 280. 

Construction of Power. — Illustrative Cases . — 
Frcm the fact that a person holding power-of- 
attorney is directed to appear in person and to 
appoint a substitute for himself, it follows that 
he is given power to appoint a pleader. 193* 
A.L.J. 904=1931 A. 320 (i). See also 19 N.L. 
J. 207. There is no rule of construction which 
permits a document contrary to its actual wording 
to be read as though it followed a proposed prece- 
dent, unless between the parties it has been 
rcctihed or at least is such as would by the 
Court be rectified. The general words m the 
later clauses of the power-of-attorney should be 
read with the special powers given in the earlier 
clauses and cannot be construed so as to enlarge 
the restricted powers there mentioned. 142 1. 

C. 660 = 64 M.L.J. 184 (P.C.). Authority of 

agent — Power to “endorse"’ and ^‘accept does 

not include power to ^‘back bills. *933 • • 

78 = 64 M.L.J. 184 (P C.). Power to 
shares of the principal does not inclu p 
to refuse newly issued shares to which his 
principal was entitled. I.L.R. (t 93 ) 
,90=1938 Cal. 423. Where a 

executed by a mortgagee gives the attorney 
power “to execute or enforce powers ^f sale or 
other rights, powers of receiving 
such mortgages, charges or "^^urities he 

attorney can exercise a power PP 

receiver of the mortgaged properties. 40 C. W. 

N 1^70=1936 G. 646. As to P°'^" ‘‘S'nt 
to refer matter for “"-bitratjon rrr 4^ *^ Where a 
= 1939 Lah. 154 ? * 94 ° 

Dower-of-attorney began by stating that the 
executant could not himself prosecute his suit 
and therefore empowered the agent to attest and 
S^esent the pleas, etc., and the final clause said 
short the agent is authorised 
ceedings connected with the litigation. 
that the agent had been given full authority to 
lodge an appeal, if necessary, because the appeal 

waf merrirthc contino.tion of .ho smt .3^ I. 

c 895 = 32 P.L.R. 7; »940 Mar.L.R, 28 (Civ.), 
,936 Lah 583. Where an agent is authorized 
by a power-of-attorney only to conduct an 


fappeal, such agent has no power to file applica 
tion for leave to appeal in forma pauperis^ on 
behalf of the applicant pauper and presentation 
thereofby him is not proper. 1937 3 * 8 ’ 

see 1936 L. 583=165 I.C. 274- Power to 
conduct proceedings in Court does not conter 
power to present document before Sub-Regis- 
trar for registration. 1938 Lah. 255. As to 
right of audience of such person in Court, see 
(1937)2 M.L.J. 552 (F.B.). Where the Bank 

by a power-of-attorney authorised its ag^t to 
sign any agreements, generally sign for the 
and take any legal proceedings on behalf ot tne 
Bank. Held, that the agent had authority to 
enter into a reference to an arbitration. 19® 

C. 758=1941 Pesh. 3. See also i 94 I.C. 820, 

Death of person giving — Effect. — A power- 
of-attorney in favour of counsel ceases to be m 
force on the death of the party. ^ Where e 
counsel desires to act for the wndow of * 
deceased, he should get a fresh power. *33 • 

0. 877 = 32 P.L.R. 389. Principal just before 
leaving India empowering agent to act during 
his absence — Subsequent return and 
leaving India— Agency not terminated — Agent 
has power to act during the second absence also. 

1. L.R. (1938) 2 Cal. 190=1938 Cal. 423- 

Right of agent to act as guardian on 
BEHALF OF PRINCIPAL. — A suit was instituted by 
the general attorney of a minor principals 
guardian, without the guardian’s knowledge and 
permission, both on his own behalf and for th^c 
minor’s guardian, professedly as the guardian s 
authorized agent. Held, that the minor not 
being fully represented, the judgment cannot be 
conclusive as against him. 128 I.C. 763=1930 
3^3 

Stamp — Stamp Rules of ,925, R. 10. — Und^ 
R, 10 of the Indian Stamp Rules of 1925 read 
with Appendix III to those rules, a power-o - 
attorney has to be stamped either with an 
engraved stamp or by the affixation and impress- 
ing of a label on it by the proper officer. 43 

P.L.R. 499 = 194 * Lah. 345- , . , 

Sec. 3 . — S. 3 does no more than indcmmiy 
the holder of a power-of-attomey for actioM 
done by him in good faith, if the determma 
of his power by the death of the person grantong 
it was unknown to him at the time. ,934 *'4 
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or had revoked the power, if the fact of death, lunacy, unsoundness of mind, bank- 
ruptcy, insolvency or revocation was not, at the time of the payment or act, known 
to the person making or doing the same. 

But this section shall not affect any right against the payee of any person 
interested in any money so paid ; and that person shall have the like remedy 
against the payee as he would have had against the payer, if the payment had 
not been made bv him. 

This section applies only to payments and acts made or done after this Act 
comes into force. 

4- {a) An instrument creating a power-of-attorney, its execution being 

verified by affidavit, statutory declaration or other 

Deposit of original instru- sufficient evidence, may, with the affidavit or decla- 
mentj creating powers-of-at- ration, if any, be deposited in the High Court within 
tomey. local limits of whose jurisdiction the instrument may 

be. 


(b) A separate file of instruments so deposited shall be kept and any person 
may search that file, and inspect every instrument so deposited ; and a certified 
copy thereof shall be delivered out to him on request. 

(r) A copy of an instrument so deposited may be presented at the office 
and may be stamped or marked as a certified copy, and, when so stamped or 
marked, shall become and be a certified copy. 

(d) A certified copy of an instrument so depos'tcd shall, without further 
proof, be sufficient evidence of the contents of the instrument and of the deposit 
thereof in the High Court. 


^(e) The High Court may, from time to time, make rules for the purposes 
of this section, and prescribing, with the concurrence of the Provincial Government, 
the fees to be taken under clauses (^), (b) and (r).^ 


(/) 


* 




«i 



(g) This section applies to instruments creating powers-of-attornoy executed 
either before or after this Act comes into force. 


5. A married woman, whether a minor or not, shall, by virtue of this Act, 

have power, as if she were unmarried and of full age. 

Power of attorney of marri- ^ non-testamontary instrument, to appoint an 

ca woman. i- 

attorney on her behalf, for the purpose of executing 

any non-testamentary instrument or doing any other act wliich she might herself 

execute or do ; and tlic provisions of this Act, relating to instruments creating 

powcrs-of-attorncy shall apply thereto. 

This section applies only to instruments executed after tins Act comes into 

force. 


6. [Act XXVIII of 1866, S. 39 repealed.'] Repealed by the Repealing and Amending 
Act {XII of i8gi). 


LEG. REF, 

For instances of rules made and fees prescri- 
bed under this clause, ste \lad» R* and O.; 
Bom* R. and O.; Bur, R, M* 

For Madras High Court-Fees Rules made 
^bis Act and the Indian High Courts Act, 
tool (24 and 25 Viet*, c. *04), sec Fort St, 
Gazette^ now replaced by Acts of 
^ This was repealed by the Lower Burma 
Couru Act (VI of 1900), S. 48 and Sch. II. 


NOTES. 

See. 5 : Scope.— Fhc words of the section are 
prcfcctly general and so notwithstanding S. 183 
of the Contract Art, minor married women are 
empowered to appoint attorneys on their behalf 
to execute such documents and do such acts as 
they are themselves competent to execute or do. 
So, the husband of a minor married woman 
acting under a power-c>f-atiorncy from he-r cai 
apply under S. 73 ( 1 ) of the Registration Act. 
1933 407 = 64 M.L.J. 449. 
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THE PRESIDENCY SMALL CAUSE COURTS ACT (XV OF 1882).^ 


[i7<A March, 1882. 

An Act to consolidate and amend the law relating to the Courts of Small Causes established 

in the Presidency-towns. 

Whereas it is expedient to consolidate and amend the law relating to the 

Courts of Small Causes established in the towns of 
Calcutta, Madras and Bombay ; it is hereby enacted 
as follows : 


Pr amb c. 


CHAPTER I. 


Short title. 


ConHsencement. 


Preliminary. 

I. This Act may be called The Presidency 
Small Cause Courts Act, 1882; 

and it shall come into force on the first day of July, 
1882. 


But nothing herein contained shall affect* the provisions of the Army Act 

*] section 151 or the rights 01 liabilities of any person under any decree 

passed before that day. 

2. [Repeal of enactments']. Repealed by Act I of 1938. 

3. [Amendments of Act^.] Repealed by Act I of 1938. 

4. In this Act, “ the Small Cause Court ” means the Court of Small Causes 

constituted under this Act in the town of Calcutta, 
‘•Small Cause Court” Madras or Bombay, as the case may be 3 |-and the ex- 

defined pression Registrar ” includes a Deputy Registrar.^ 

CHAPTER II. 


Constitution and Officers of the Court. 


5. There shall be in each of the towns of Calcutta, Madras and Bombay 

a Court, to be called the Court of Small Causes of 
Courts of Small Causes Calcutta, Madras or Bombay, as the case may 
cstdblishco * be 


6 The Small Cause Court shall be deemed to be a Court subject to the 

superintendence of the High Court of Judicature at 
Court to be deemed under Fort William, Madras or Bombay, as the case may 
jsupcrintcndencc, etc., of within the meaning of the Letters Patent, res- 

High Court. pectively, dated the twenty-eighth day of December, 

ciirh Hiffh Courts, and within the meaning of the Code of Civil Procedure 
b^a (Stfrt subordinate to the High Court within the meaning of section 6 
of the Legal Practitioners Act, 1879], and the High Court, shall have, in respect 


EEC. REF. 

iFor Statement of Objects and Reasons see 
Galtu of India, i 80 o Pt- V. p. 376; for fim 
RcDort of the Select Committee, seexW., i 88 i 
Pt *V p. 38*; fo*" further Report of the S^ect 

?orrmiiUce see ibid., 1882. Pt. V, p. 3: Pro- 

S.rd\^es in Council, sec ibid.. Supplement, 
^ 88 oX 1394 and 1433; iOid., 1882, Supple- 

mcnt’,^!^'2o|rand ibid., 1882, Extra Supplement, 

^Thc figures “1881” were repealed by the 


Repealing and Amending Act (XII of 1891). 

® These words were added to S. 4 by S. 2 
of the Presy. S. C. Courts Act (III of 1899). 

* These words were added by S. 2 of the 
Presy. S .G. Courts Act (I of 1895). 

NOTES. 

ec. 1 . — Powers of Full Bench of Small 
Cause Court. See I.C. 32=5=18 C.L.J. 594 * 

Sec. 6. — There can be no doubt that both 
the Supreme Court and the High Court have 
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of the Small Cause Court, the same powers as it has under the twenty-fourth and 
twenty-fifth of Victoria, Chapter 104, section 15, in respect of Courts subject to its 
appellate jurisdiction. 


7. ^[There shall be appointed from time to time a Chief Judge of the Small 

Appointment of Judges. the Pro- 

vincial Government thirUcs nt.J 

ence of 8. The Chief Judge shall be the first of the 

Judges in rank and precedence. 


Rank 

Judges. 


nd pre 


The other Judges shall have rank and precedence as the Provincial Govern- 
ment may, from time to time, direct. 


*[8-A. (i) During any absence of the Chief Judge or any Judge of the said 

Court, or during the period for which any Judge 
is acting as Chief Judge, the Provincial Government 
may appoint any person, having ®[the requisite quali- 
fications], to act as Chief Judge or Judge of the said Court, as the case may be. 


Performance of duties of ab- 
sent Judge. 


(2) Every person so appointed shall be authorized to perform the duties 
of the Chief Judge or a Judge of the said Court until the return of the absent Chief 
Judge or Judge, or of the Judge acting as Chief Judge, or until the Provincial 
Government sees cause to cancel the appointment of such acting Chief Judge, or 
Judge, as the case may be. 

Procedure and practice o^^ ^[ 9 * (0 The High Court may, from time to *ime. 

Small Cause Court. by lulcs, having® the force of law — 

(<2) prescribe the procedure to be followed and the practice to be observed 
by the Small Cause Court either in supersession of or in addition to any provisions 
which were prescribed with respect to the procedure or practice of the Small 
Cause Court on or before the thirty-first day of December, 1894, in or under this 
Act or any other enactment for the^time being in force ; and 

®[ (aa) empower the Registrar to hear and dispose of undefended suits 
and interlocutory applications or matters, and] 


LEG. REF. 

* Sec. 7 substituted for old S. 7 by A.O.. 1937. 

* S. 8-A was substituted by S. 3 of the Presy. 
S. C. Courts Act (III of 1899) for the original 
S. 8-A, inserted by Act 1 of 1895, S 4. 

* SubstijUted for •‘Q^ualifications required by 
S. 7*’ by A.O., 1937 - 

* This section was substituted for the original 
S. 9 by Act I of 1895, S. 5. All rules made by 
the High Court under this section shall be 
deemed to have been validly made. Sts S. 2 of 
Act I of 1914. 

* For notifications prescribing such rules in 
(*) Bengal, see Calcutta CazettCf 1900, Pt. I, 
p. 929: 

(3) Bombay, sec Bom. R. and O.; Bombay 
Gazette, 1900, Pt. I. p. 131; 

(3) Madras, ^see Mad. R. and O. ; Fort Si. 
George Gazette, 1906, P. II, Supp., p. 1. 

* (aa) was added by S. 4 of the Presidency 
omall Cause Courts Act (HJ of 1899). 

NOTES. 

exercised powers of superintendence over 
the Presidency Small Cause Court. But these 
powers are not derived from any of the sources 
mentioned in S. 6 of the Act; and apart from 


that section, it is doubtful whether the High 
Court was intended to have any power of 
judicial superintendence over the Presidency 
.Small Cause Court. I.I..R. (1938) 2 Cal. 162 
= 42 C.W.N. 602=1938 Cal. 671. 

See. 9 . — Rules framed under the Act — Power 
of Presy. S. C. Court’s Judge to stay suit to 
enable parties to refer to arbitration. 30 Bom. 
L.R. 661. Service of summons by registered post 
can be legitimately inferred from the evidence 
of the postal peon that the postal cover was 
tendered by him to the defendant and he refused 
to accept it. In such a case, a mere denial by 
the defendant that it was ever delivered to him 
is not sufficient. He must prove that it was 
never tendered to him and that he never refused 
it. 44 C.W.N. 999=1940 Cal- 536. 

Secs. 9 and 38 . — The object of the R. 92 
was to remove the difficulty by which a preli- 
minar>' hearing was precluded for finding out 
whether there were grounds for the application 
as indicated in the rule. 47 C. 763 = 60 I.C. 
917. S. 9 empowers the High Court to make 
rules only with reference to matters of practice 
or procedure; no power is given to make such 
rules with regard to the matter of substantive 
rights. See 2^ M. 823 = 26 M.L.J. 227. 
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(^) cancel or vary any such rule or rules. 

Rules made under this section may provide, among other matters, for the 
exercise by one or more of the Judges of the Small Cause Court of any powers 
conferred on the Small Cause Court by this Act or any other enactment for the 
time being in force. 

(2) The law, and any rules and declarations made, or purporting to be 
made, thereunder, with respect to procedure or practice, in force or treated as in 
force in the Small Cause Court on the thirty-first day of December, 1894, shall 
be in force, unless and until cancelled or varied by rules made by the High Court 
under this section.] 

« 

10. Subject to such rules, the Chief Judge may, from time to time, make 

such arrangements as he thinks fit for the distribution 
Chief to distribute qJ- business of the Court among the various Judges 

busmess^of Court. thereof. 

1 1. Save as hereinafter otherwise provided, when two or more of the Judges 

sitting together differ on any question, the opinion 

Procedure in case of differ- Qf majority shall prevail ; and if the Court is equally 
ence of opinion. divided, the Chief Judge, if he is one of the Judges sp 

differing, or, in his absence, the Judge first in rank and precedence of the Judges 
so differing, shall have the casting voice. 

12. The Small Cause Court shall use a seal of such form and dimensions, as 

. . are for the time being prescribed by the Provincial 

Seal to be used. Government. 

13. ^[There shall be appointed an officer to be called the Registrar 

Court who shall be the chief ministerial officer of the 
Appointment of Registrar Court ; there shall also be appointed a Deputy Regis- 
and other officers. trar and as many clerks, bailiffs, and other ministerial 

officers as may be necessary for the administration of justice by the Court and fc^ 
the exercise and performance of the powers and- duties conferred and impose 
on it by this Act or any other law for the time being in force. 

The Registrar and other officers so appointed shall exercise such powers 
and discharge such duties, of a ministerial nature, as the Chief Judge may, from 
time to time, by rule direct. 

The Provincial Government may invest the Registrar with the powers 

of a Judge under this Act for the trial of suits in which 
Registrar may be invested amount or value of the subject-matter does iWt 

witli powers of a Judge in suits exceed twenty rupees. And subject to the orders of the 
not exceeding twenty rupees. Chief Judge any Judge of the Small Cause Court may, 

whenever he thinks fit, transfer from his own file to the file of the Registrar any 
suit which the latter is competent to try. .. . ^ 

HExblanation —For the purposes of this section an application for possession 

under section 4- shall be deemed to be a suit.] - cis 

e iSTo Tudee or other officer appointed under this Act shall, during nis 
15. j ft continuance as such Judge or officer, either by himsell 

Tudge or other officer not as a partner of any other person, practise or act, 

to'^practise or trade. either directly or indirectly, as an advocate, attorney, 

or other legal practitioner, or be concerned, either on his own account or 
for any other person, or as the partner of any other person, in any trade or profession- 


14 


leg. ref. 

^ S. 13 substituted for old section by A.O., 


*^?The explanation was added by S. 6 of the 

presy. S. C. Courts Act, 1895 (I of 1893). 


NOTES. 

Sec. 12. — For notifications under 
tion in— 

(i) Bombay, see Bom. R. and O 
(a) Madras, set Madt R. and Oi 


this sec- 
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Any such Judge or officer so practising, acting or concerned shall be deemed 
to have corrimitted an offence under section i 68 of the Indian Penal Code. 

Nothing herein contained shall be deemed to prohibit any such Judge or 
officer from being a member of any company incorporated or registered under 
Royal Charter, Letters Patent, Act of Parliament or Act of any British Indian 
legislature. 

CHAPTER III. 

Law Administered by the Court. 

1 6 . All questions, other than questions relating to procedure or practice 

which arise in suits or other proceedings under this 
Act in the Small Cause Court shall be dealt with and 
determined according to the law for the time being 
administered by the High Court in the exercise of its 
ordinary original civil jurisdiction. 

CHAPTER IV. 

Jurisdiction in respect of Suits. 

17 . The local limits of the Jurisdiction of each 
of the Small Cause Courts shall be the local limits for 
the time being of the ordinary original civil jurisdiction 
of the High Court. 

18 . Subject to the exceptions in section 19 , the 
Small Cause Court shall have jurisdiction to try all suits 
of a civil nature — 

when the amount or value of the subject-matter does not exceed two thousand 
rupees ; and — 

{a) the cause of action has arisen, cither wholly or in part, within the local 
limits of the jurisdiction of the Small Cause Court, and the leave of the Court has 
for reasons to be recorded by it in writing, been given before the institution of 
the suit ; or 

( 6 ) all the defendants, at the time of the institution of the suit, actually and 
voluntarily reside, or carry on business or personally work for gain, within such 
local limits ; or 

(<:) any of the defendants at the time of t!ie institution of the suit, actually 
and voluntarily resides, or carries, on business or personally works Ibr gain, witliin 
such local limits, and either the leave of the Court has been given bcfoic the insti- 
tution of the suit, or the defendants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in such institution : 


Local limits of jurisdiction of 
Court. 


Suits in which Court has 
jurisdiction. 


Questions arising in suits, 
etc., under Act to be decided 
according to law administered 
by High Court. 


NOTES. 

. Sec. 16 . — The law of limitation is dealt with 
the Limitation Act and all questions relating 
to limitation must be decided with reference to 
the provisions of that Act, subject of course to 
the express provisions of any special or local 

of the Presy. Small Cause Courts 
^5^ way affects the provisions of the 

Limitation Act, and in the case of execution of 
® decree of the Presy, Small Cause Courts Act, 
me limitation applicable is that provided by 
Art. 182 of the Limitation Act. S. l6 has not 
me effect of making the decree by a Presy. 
Small Couse Court a decree of a High Court 
Ptirposcs of limitation. 7 Cut. L.T. 45. 

Sec. 18 . — aLso notes under S. 19.] Where 
a cause of action arose wholly outside the juris- 
clicUon of a S. C. Court, it cannot entertain a 
^^tnst the Secretary of State on the ground 
hat he carries on business (*•#.) that he cou- 

C.C,M.— 501 


ducts the management of a State Railway in 
the head office thereof, \vhich is situate within 
the jurisdiction of the S. C. Court. 97 I.C. 24G 
= 43 C.L.J. 574 The provisions of S. 18 with 
reference to the limitation of pecuniary jurisdic- 
tion are not applicable to a ciaim case in the 
course of execution. 36 C.W.N. 397— 10-12 C 
6C1. Where property exceeding Rs. 2 000 iri 
value is attached and the decretal amount for 
which the decree amount can be executed also 
exceeds Rs. 2,000 it would not be open to tlic 
S. C. Court to entertain claim suits in such 
cases. 58 C. r25t. It is doubtful whether in a 
case where the value of property is above 
Rs. 2,000 tmt the decree amount i.s for a lesser 
figure, the S, C. Court lias jurisdiclion. (^ii A 
72 and 35 C. 202, Ref.) 58 Cal. 1251^1932 C. 

subject-matter — Claim for decla- 
rattou of title to entire property. 59 C. = 
193Q C. 629. 
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^[Provided that wheie the cause of action has arisen wholly within the 
local limits aforesaid, and the Court lefuses to give leave for the institution of the 
suit, it shall record in writing its leasons for such refusal.] 

Explanation I. — When in any suit the sum claimed is, by a set-off admitted 
by both parties, reduced to a balance not exceeding two thousand rupees, the 
Small Cause Court shall have jurisdiction to try such suit. 

Explanation //. — Where a person has a permanent dwelling at one place and 
also a lodging at another place for a temporary purpose only, he shall be deemed 
to reside at both places in respect of any cause of action arising at the place where 

he has such temporary lodging. 

Exblanation III. — A Corporation or Company shall be deemed to carry on 
business at its sole or principal office in British India, or, in ^spect of any cause 
of action arising at any^ place where it has also a subordinate office, at such place. 

ariR-A The Small Cause Court may allow a plaintiff at or before the first 
L * hearing of a suit in which a joint and several liability 

Plaintiff may abandon suit is alleged on a cause of action arising either wholly 
against defendant resident p&rt within the local limits of the jurisdiction ot 

out of jurisdiction. Court to abandon the suit as against any defendai^ 

who does not reside or carry on business or personally work for gain within such 
local limits, and to sue for a decree against such defendants only as do so resiae, 
carry on business or personally work for gain.] 

Suits in which Court has . . 19 -. The Small Cause Court shall have no juris- 

no jurisdiction. diction in — 

(a) suits concerning the assessment or collection of the revenue ; 

3r(6) suits concerning any act done by or by order of the Central Go 

ment the Crown Representative or the Provincial GovernmentJ ; ... 

’ (c) suits concerning any act ordered or done by any Judge or judicial officer 
in the execution of his office, or by any person in pursuance of any judgment o 
order of any Court or any such Judge or judicial officer ; 

(d) suits for the recovery of immovable property ; 

(<?, n,o„g.g= of ln«.o..bl= 

property^; determination of any other right to or interest in immovable 

property^; specific performance or rescission of contracts ; 

( j) suks for °hrcancella'tioS‘'or rectification of instruments ; 

suits for'^f^ge^nemr average loss and suits on policies of insurance on 
sea-going^ vessels^;r respect of collisions on the high sea^ 


iThb proviso^? ■a.wfd'ty S. 7 . Act I of 

i 8 -A was added by S. 8, ibid. 

» Substituted by A. 0-> '937- 

NOTES. , . . 

c* 11 Court has no juris- 

Sec. 1®— suit under O. 2 i, R- 63 . 

diction to ,.„^,,ccessful party in a claim 

G. P. Code by the unmeecsstu P 

petition aim and object of the suit 

C ty Civil Couit, t j from an attach- 

bc.ue ’"*T^lfv anorde?o?the^City Civil Court, 
xnem made hy f success it would *nvolve 

^h'e sening of an order made by the C.ty 


Civil Court over which the Small Cause Cou^t 
has no jurisdiction or control. 44 L.W. 150 — 
1936 M.W.N. 79 o ='936 Mad. 551.. 

Sec. 19 (f), (g) and p).— A smt to 
arrears of maintenance does not fall under • 

(O. (s) o** (*) * 9 - 'o M.L.T. 33 * — '“ 

^*%ec^^i 9 Cg)- — Suit for recovery of stones form- 
ing part of well alleged to be rc^^ed by 

defendant— Defendant setting up title-^uit '» 

of S. C. nature. 43 903 = 39 

Sec 19 fhl. — Parsi husband and wife — R"" 

ence to arbitration as to amount of 
Award — Suit on — Cognizable by S. C. Oour 

45 B. 318=59 I.C. 189. 
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(«) suits for compensation for the infringement of a patent, copyright or 
trade mark ; 

(o) suits for a dissolution of partnership or for an account of partnership 
transactions ; 

(p) suits for an account of property and its due administration under the 
decree of the Court ; 

(q) suits for compensation for libel, slander, malicious prosecution, adultery 
or breach of promise of marriage ; 

(r) suits for the restitution of conjugal rights, or for a 

divorce ; 


(j) suits for declaratory decrees ; 

(/) suits for possession of a hereditary office ; 

(«) suits against Sovereign Princes or Ruling Chiefs, or against Ambassadors 
or Envoys of Foreign States ; 

(v) suits on any judgment of a High Court ; 

(w) suits the cognizance whereof by the Small Cause Court is barred by 
any law for the time being in force. 


*[i 9 -A. Whenever the Court finds that for want of jurisdiction it cannot 
Return of plaint finally determine the question at issue in the suit, it 

^ * may at any stage of the proceedings return the plaint 

to be presented to a Court having jurisdiction to determine the question. When 
the Court so returns a plaint, it shall comply with the provisions of the second 
paragraph of section 57 of the Code of Civil Procedure® and make such order with 
respect to costs as it may think just, and the Court shall for the purposes of the 
Indian Limitation Act, 1877 ,* be deemed to have been unable to entertain the 
suit by reason of defect of jurisdiction. When a plaint so returned is afterwards 
presented to a High Court, credit shall be given to the plaintiff for the amount 
of the court-fee paid in the Small Cause Court in respect of the plaint in the levy 
of any fees which according to the practice of the High Court are credited to the 
Government.] 


20 . When the parties to a suit, which, if the amount or value of the subject- 
Court may by consent try matter thereof did not exceed two thousand rupees, 
suits beyond pecuniary limits would be cognizable by the Small Cause Court, have 
ofjurisdiction. entered into an agreement® in writing that the Small 

Cause Court shall have jurisdiction to try such suit, 
the Court shall have jurisdiction to try the same, although the amount or value of 
the subject-matter thereof may exceed two thousand rupees. 


LEG. REF. 

^ The words “for the recovery of a wife” were 
repealed by Act X of 1914. 

* S. 19-A was added by S. g Act I of 1895. 

* See now Act V of 1908, Sch. I, O. VII, 
R- lo (2). 

* See^now Act IX of 1908. 

As to additional fee payable on the filing of 
such agreement, see S. 71, in/ra. 


_ NOTES. 

Sec. 19 (o). — Partnership — Agrcemen 

purchase motor bus to ply between place 
hire purchase — Monthly profits to be sh 
equally — One partner advancing his share 
^so share of other partner as advance and 
thcr sum — Latter using it not for partne: 

— Suit by former — Right to deer 

Jurisdiction of Small Cause Court exists t( 
such suit. 1936 Mad. 673. 


Sec. 19 (s). — A suit to establish a right given 
to the unsuccessful party in claim proceedings 
under the C. P. Code, involves in every case a 
prayer for the setting aside of a summary order 
of a Civil Court. Such a suit caimot be regarded 
as a suit for a mere declaration and is not 
excluded from the jurisdiction of a S. C Court 
under S. to (j). 39 M. 219 = 28 M.L.J. 600 
fl/n? 50 L.W. 133= 1939 M. 6io=(ig3g) i 
M.L.J. 77^ f l.L.R. (1937) Bom. 807 = 30 Jiom. 
L.R. 890=1937 Bom. 490. But see 4.4 L.VV. 150 
= 1 93O M. 551 . where It was held that an un- 
successful party in a claim petition in the City 
Civil Court under O. 21, R. 58, G. P. Code, 
was not entitled to sue under O. 21, R. 63 in 
the S. C. Court. Suit by servant for salary — 
Matter referred to arbitration — Decree in terms 
of award is within jurisdiction of S. C. Court. 
1939 Cal. 489. 
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Every such agreement shall be filed in the Small Cause Court, and, when 
so filed, the parties to it shall be subject to the jurisdiction of the Court, and shall 
be bound by its decision in such suit. 

21. All suits to which an officer of the Small Cause Court is, as such, a party, 

except suits in respect of property taken in execution 
Suits by and against officers process, or the proceeds or value thereof ^[and all 

of Court. suits whereof the amount or value of the subject-matter 

exceeds one thousand rupees] may be instituted in the High Court at the electibn 
of the plaintiff as if this Act had not been passed. 

22. If any suit cognizable by the Small Cause Court, other than a suit to 

which section 2 1 applies, is instituted in the High Court, 
Costs when plaintiff sues in and if in such suit the plaintiff obtains, in the case of a 
High Court in other cases founded on contract, a decree for any matter of an 

^gnizable by SmaU Cause ^^^ount or value less than ^[one thousand] rupees, 

* and in the case of any other suit a decree for any 

matter of an amount or value of less than three hundred rupees, no cost shall be 
allowed to the plaintiff ; 

and if in any such suit the plaintiff does not obtain a decree, the defendant 
shall be entitled to his costs as between attorney and client. 

The foregoing rules shall not apply to any suit in which the Judge who tries 
the same certifies that it was one fit to be brought in the High Court. 


CHAPTER V. 

Procedure in Suits. 

23. iPoriions of Civil Procedure Code extending to Court.] Repealed by Act I of 

i8q 5> j c 

24. Except in cases of set-off under the Code o 

No written statement except Civil Procedure, section iii,® no written statemen 

in cases of set-off. shall be received unless required by the Court. 

When a period of eight days from the decision of a suit has expired without 

25. wnen a pe ^ ^ a new trial or re-hearing of such 

Return of documents ad- g^it having been made, or when any such . 

mitted in evidence. j^2is been made within such period anff such applic 

has been refused, or the new trial or re-h earing (as the case may be) has ended, 

the Tudge can certify the case was one fit to be 
tried by the High Court in which the pr^ 

visions of S. 22 do not apply and the Court has 
got power in a proper case to deprive the suc- 
cessfiil party of his costs. 48 B. 53t = a6 Bom.L. 
R •!t82. Suit for ejectment and rent in ±ugn 
Court, Original Side — Possession delivered dur- 
ing progress of suit— -Effect— Rent decreed but 
costs disallowed — Validity of order. 51 B. 885 — 
1027 3 . 556. Suit for ejectment is a summary 
proceeding to which S. 22 has no application anO 
in such a case, order of High Court disallowing 

costs is not legal. 5* Bom. 885. Where order 

as to costs involves a question of principle, ap 
Deal lies. As to whether proceedings m 
Court are cheaper than in High Court, ^ 
observations of Martin, G.J., m 5* • 

Discretion of Court to dccla« a suit to be n 
to be brought in the High Court. 55 C. 139 
= 1020 C. 63. Suit on promissory not^ 

Provisions of O 37 . R- ^ (2) W 

right to costs— Need for certificate of Judge. 33 

C.W.N. 95 - 


leg. REF. 

‘Inserted by S. lo Act I of 1895- 
^Substituted for the words ‘‘two thousand by 

»5«*now C.P.Code (1908), Sch. I, O- 8, R. 6. 

NOTES. . . . 

'79 The criterion to be applied for e 

See. 1 ne ^ ^ S 22 applies is 

purpose of ascertaining claims, but the 

Sot the amount which a plaintiff Claim^,^ 

amount which he ^ declare a suit to be 

984. the 33 C.W.N. 

fit to Bc^rought in the g^ ^ 

984. '^^^^housand rupees, hdd, that the pro^- 
below one apply. 56 C, 575 =f ‘ 9^9 C- 

sions of S. 22 account without claim to a 

^ 4 ' - ^ which is within the competence of 

specific si^w „ot lie in that Court, and 

the ^ it is a fit case to be certified to be 

even ’he High Court and costs will be 

brought in Court scale. 43 C. 190= 

awarded n a suit triable by a S.G. 

Coirt ’is tried by the High Court and dunissed. 
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any person, whether a party to the suit or not, desirous of receiving back any 
document produced by him in the suit and placed on the record, shall, unless the 
document is impounded under section 143 of the Code of Civil Procedure,^ be 
entitled to receive back the same : 


Provided that a document may be returned at any time before any of 
such events on such terms as the Court may direct : provided also that no docu- 
ment shall be returned which, by force of the decree, has become void or useless. 

On the return of a document which has been admitted in evidence, a receipt 
shall be given, by the party receiving it, in a receipt-book to be kept for the purpose. 


26. In any suit 


in 


which the defendant appears and does not admit the 
claim, and the plaintiff* does not obtain a decree for 
payable by amount of his claim, the Small Cause Court 

cMta^ cas^ ^ ^ may in its discretion order the plaintiff to pay to the 

defendant, by way of satisfaction for his trouble and 
attendance, such sum as it thinks fit. 

When any claim preferred, or objection made, under section 278 of the 
Code of Civil Procedure®, is disallowed, the Small Cause Court may in its discretion 
order the person preferring or making such claim or objection to pay to the decree- 
holder, or to the judgment-debtor, or to both, by way of satisfaction as aforesaid, 
such sum or sums as it thinks fit. 


And when any claim or objection is allowed the Court may award such 
compensation by way of damages to the claimant or objector as it thinks fit ; and 
the order of the Court awarding or refusing such compensation shall bar any suit 
in respect of injury caused by the attachment. 

Any order under this section may, in default of payment of the amount 
payable thereunder, be enforced by the person in whose favour it is made against 
the person against whom it is made as if it were a decree of the Court. 


Decree-holder to accom- 
pany officer executing war- 
rant. 


27. Whenever the Small Cause Court issues a warrant for the arrest of a 

judgment-debtor or the attachment of his property, 
the decree-holder, or some other person on his behalf, 
shall accompany the officer of the Court entrusted with 

the execution of such warrant, and shall point out to 
such officer the judgment-debtor or the property to be attached, as the case may be, 

28. When the judgment-debtor under any decree of the Small Cause Court 

is. a tenant of immovable property, anything attached 
to such property, and which he might before the 
termination of his tenancy lawfully remove without 
the permission of his landlord, shall, for the purpose 
of the execution of such decree ®[and for the purpose 
of deciding all questions arising in the execution of 
such decree], be deemed to be movable property and may, if sold in such exe- 
cution, be severed by the purchaser, but shall not be removed by him from the 
property until he has done to the property whatever the judgment-debtor would 
have been bound to do to it if he had removed such thing. 


Things attached to immov- 
able property and remove- 
able by tenant to be deemed 
movable in execution. 


LEG. REF. 

See now C.P.Codc (1908), Sch. I. O. 13, R. 8. 

See now G.P.Code (1908), Sch. I, O. 21, R. 
58. 

■Inserted by S. 2, Act IV of 1906. 

_ NOTES. 

26 — Where the Small Cause Court in 
^***^“*mg a suit has not awarded compensation 
to the defendant under S. 26, it would be wrong 
?** P^^^ciple for the High Court in revision to 
“'*®rfcre and pass an order for compensation, 
although in its opinion it is a fit case for award- 


ing substantial compensation. 42 C.W.N. 658. 

Sec. 28 . — The amendment of igo6, which gave 
the Court jurisdiction to decide all questions 
arising in execution of a decree, even though the 
subject-matter was a tiled hut and therefore im- 
movable property simply removed the bar con- 
tained in S. 19 (g) and not the bar contained 
in S. 18. The S.C. Court has no jurisdiction to 
entertain a claim for the determination of any 
right or interest in a tiled hut when its value ex- 
ceeds Rs. 2,000. 59 C. 1092 = 36 C.W.N. 333*» 

1932 C. 629, The section only applies when the 
judgx 3 aent-debtor is a tenant of immoveable pro- 
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29. Whenever any judgment-debtor, who has been arrested or whose pro- 

. j , , perty has been seized in execution of a decree of the 

tor on Small G^se Court, offers security to the satisfaction 

oi such Court for payment of the amount which he 
has been ordered to pay and the costs, the Court may order him to be discharged, 
or the property to be released. 

30. Whenever it appears to the Small Cause Court that any judgment- 

_ , . • debtor under its decree is unable, from sickness, poverty 

ourt may in certain cases qj. other sufficient cause, to pay the amount of the decree, 
suspend execution of decree. 111 1 'j* 

or, ir such Court has ordered the same to be paid in 

instalments, the amount of any instalment thereof, it may, from time to time, for 

such time and upon such terms as it thinks fit, suspend the execution of such decree 

and discharge the debtor, or make such order as it thinks fit, 

31. If the judgment-debtor under any decree of the Small Cause Court 

has not, within the local limits of its juiisdiction, 
c of decree of movable property sufficient to satisfy the decree, the 

Courts. Court may, on the application of the decree-holder, 

send the decree for execution — 

{a) in the case of execution against immovable property situate within 
such local limits — ^[to the Madras City Civil Court or the High Court of Judi- 
cature at Fort William or Bombay, as the case may be] ; 

(^) in all other cases — to any Civil Court within the local limits of whose 
jurisdiction such judgment-debtor, or any movable or immovable property of 
such judgment-debtor, may be found. 

The procedure prescribed by the Code of Civil 
Procedure when decree trans- Procedure^ for the execution of decrees by Courts other 
ferred. than those which made them shall be the procedixre 

followed in such cases. 

Notwithstanding anything contained in the Code of Civil Procedure® as 

applied by this Act, any minor may institute a suit for 
Minors may sue In certain any sum of money not exceeding five hundred rupees, 
cases as if of full age. which may be due to him under section 70 of the 

Indian Contract Act, 1872, for wages or piece work, or for work as a servant, in 
the same manner as if he were of full age. 

02 Any non-judicial or quasi-judicial act which the Code 

as applied by this Act requires to be done by a Judge, 
Power to delegate non- any act which may be done by a Cornmissioner 


32 


“to the High 


judicial duties. appointed to examine and adjust accounts under s^tion 

394 of that Code as so applied, may be done by the Registrar of the Small Cause 

deciding all questions arising in execution of the 
decree. The City Civil Court has no jurisdiction 
to entertain such a suit to set aside a claim ord^ 
under S. 3 of the Madras City Civil Court Act. 
Nor would S. 5 of the City Civil Court Act 
enable the City Civil Court to entertain the 
suit which is cognizable by the b. 
Court. For purposes of S. 28 of the Pf**.**^*^^*^ 
Small Cause Courts Act, there is no distinction 
between question arising “m*» execution ^ 
questionsarising “out of” execution. 5^ 

133=1939 Mad. 6 io=(I 939 ) * M-L.J. 77 

See also 1936 Mad 351. ^ 

Secs. 31 and 35 .— i937 Rang 214. . 

Secs 31 (a) and 47.— In 
provided for under Ss. 47 and 49 » - 

Court is the proper forum. By S. ^ ^ ^ 

City Civil Court Act, the City 
substituted for the High Court only under b. 3 « 

(a). 37 I.C. 436=4 L-W. 40a, 


LEG. REF. 

» Substituted for the words 
Court” by VII of 1892, S. 12. 

* See now the Code of Civil Procedure (V ot 

1908), 

NOTES. 

oerly at the time of attachment and not wh^ 
he has ceased to be a tenant at that tinie. 59 C. 
1092=^36 C.W.N. 333=1932 C- 629 - 
execution of a decree of the Presidency Small 
Cause Court, the superstructure of the judgment 
debtor who is a tenant of immovable property 
is attached, and a claim preferred by a third 
party is allowed, a suit to set aside the order 
allowing the claim is cognizable by the Small 
Cause Court, because the superstructure which 
the iudgment-debtor is entitled to remove with- 
out the consent of his landlord n movable pro- 
perty by reason of S. a8 for the purpose of 
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Court or by such other officer of that Court as that Court may, from time to time, 
appoint in this behalf. 

The High Court may, from time to time, by rule^, declare what shall be 
deemed to be non-judicial and quasi-judicial acts within the meaning of this section. 

34. The suits cognizable by the Registrar under section 14 shall be heard 

and determined by him in like manner in all respects 
Registrar to I'ear and ^s a Judge of the Court might hear and determine the 

determine suits like a Judge. . 

Provided that, subject to the control of the Chief Judge, any Judge of the 

Court may, whenever he thinks fit, transfer to his own 
file any suit on the file of the Registrar. 

35. The Registrar may receive applications for the execution of decrees of 

any value passed by the Court, and may commit and 
discharge judgment-debtors, and make any order in 
respect thereof which a Judge of the Court might make 
under this Act. 


Proviso. 


Registrar may execute all 
decrees with the same powers 
as a Judge. 


I>ecrees and orders of Regis* 
trar to be subject to new trial 
as if made by a Judge. 


36. Every decree and order made by the Registrar 
in any suit or proceeding shall be subject to the same 
provisions in regard to new trial as if made by a 
Judge of the Court. 

^[CHAPTER VI. 

New Trials and Appeals. 


37. Save as otherwise provided by this Chapter 
or by any other enactment for the time being in force, 
every decree and order of the Small Cause Court in a 
suit shall be final and conclusive. 

38. Where a suit has been contested, the Small Cause Court may, on the 

application of either party, made within eight days from 
New trial of contested date of the decree or order in the suit (not being a 

decree passed under section 522 ^ of the Code of Civil 
Procedure) order a new trial to be held, or alter, set aside or reverse the decree or 
order, upon such terms as it thinks reasonable, and may, in the meantime, stay 
the proceedings. 


General finality of decrees 
and orders of Small Cause 
Court. 


LEG. REF. 

*For rules in Madras declaring certain duties 
to be non-judicial or quasi-judicial acts which 
may be done by the Registrar, see Mad. R- and 

• Substituted for the original Chapter VI by 
S. 13, Act I of 1895. 

• See now the Code of Civil Procedure (Act V 
of 1908), Sch. II, S. 16. 

NOTES. 

Sec. 35 . — The Registrar, under S. 35, has 
jurisdiction to pass an order under S. 5^ (■•^)» O. 
P. Code. He has exactly the same powers as 
the Judge and can exercise those powers in ex- 
ecution. 41 L.W. 350=1935 M. 298 (O- 

Secs. 35 and 31 . — The language of S. 35 is 
sufficiently wide to empower the Registrar to 
make any order in respect of execution matters 
'""'hich a Judge of the Court might make under 
this Act.’' An order for transfer of a decree to 
another Court for execution made by the Regis- 
trar on an application of the decree-holder under 
S. 31 ig a Judicial order on an application made 
in accordance with law. I.L.R. (194®) ^ Cal- 
233-371 C.L.J. 535= 1940 Cal 557. 


Secs. 37 and 38 : Scope of. — Complaint 
under'S. 476-B, Cr. P.Code, forwarded by a S.C. 
Judge — Appeal — Forum — Decree if appealable 
— “Principal Court having ordinary original 
jurisdiction,” meaning of. 48 M. 395 = 48 M.L. 
J. 290. The finality conferred by S. 37 to a 
“suit” cannot be extended to a claim case, even 
though R. 102 (till recently R. 96) of the Cal- 
cutta Rules of Practice says that a claim “shall 
be treated as a suit.” That rule only means 
that the claim case should be tried like ordinary 
suits and not in a summary manner. But that 
does not m<*an that the claim case is itself a 
suit, still less a new and independent suit to 
wliifh the provisions of S. 38 arc to be inde- 
pendently applied. 59 827 = 36 C.W.N. 397 — 

19^2 C. G61. But see 5O C. 1251. 

Sec. 38 . — The wording of S. 38 of the Act is 
wide enough to cover appellate jurisdiction both 
on fact and on law. But it is well settled that 
the Court can, under the section, only exercise 
rcvisional jurisdiction, that it has no jurisdiction 
to decide questions of fact. The Court can, how 
ever, order a new trial where the judgment 
was manifestly against the weight of evidence. 
This only means that a new trial may be grant- 
ed when the trial is one to which no reasonable 
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Explanation . — Every suit shall be deemed to be contested in which the decree is 
made otherwise than by consent of or in default of appearance by the defendant. 


NOTES. 

man ought to have come and not merely be- 
cause the Court to whom application is made 
takes a different view of the evidence. Where 
a Full Bench of two Judges ordered a new trial 
on the ground of discovery of new evidence and 
subsequently a Full Bench of three Judges set 
aside the previous order, it was held that the 
Full Bench of three Judges had acted without 
jurisdiction because it was an interference on 
facts and that their order should be set aside 
n revision. Held also, that while the section 
contemplated successive applications for 
new trial, it did not permit successive applica- 
tions for orders to cancel earlier orders 
granting new trial. 57 C. 612 = 34 C.W.N. 
413=1930 C. 806. The Full Bench of the 
Presidency Small Cause Court exercising its 
powers under S. 38 of the Act is not a Court 
of appeal and cannot therefore arrogate to 
itself the powers of an appellate Court. Its 
jurisdiction is merely revisional in nature, and 
it can only interfere when it finds some ques- 
tion of law or usage having the force of law 
to have been wrongly decided, or when it 
holds that the verdict of the trial Judge was 
not based upon any legal evidence or possibly 
when it finds that no reasonable person could 
have arrived at the conclusion to which the 
trial Judge has arrived. In no other circum- 
stances can the Full Bench interfere with a 
finding of fact. Nor can a retrial be ordered 
unless the trial has been vitiated by some legal 
effect in omitting to observe some rule of pro- 
cedure or on account of some mistake in 
appreciating or applying the correct rule of 
substantive law, or the discovery of some im- 
portant matter of evidence which may necessi- 
tate a further rc-hearing or reconsideration. It 
has no powers to order an amendment of the 
plaint but it can order a retrial if an amend- 
ment ’setting up a new and inconsistent case is 
allowed by the trial Court. 1938 M.W.N. 
R 42=1938 Mad. 669. To fall within the scope 
of S 38 an order must not only be made in 
the suit but it must be the order made in the 
suit. This means that it must be an order 
which in some way or other disposes of the 
suit for example, an order dismissing a suit for 
default. Unless it is the order made in a suit 
in this sense the Court has no power to deal 
with it under S. 38. It is clear that an order 
made in execution proceedings, such as an 
order under O. 21, R. 2, C. P. Code, cannot 
he the order made in the suit in this sense. 1. 
LR (1938) 2 Cal. 637=*938 Cal. 862. Pro- 
ceeding? under O. 2 i„ R. 50 (2) and (3) of 
the Civil Procedure Code are proceedings m a 
«‘suit” within the meaning of S. 38 of the 
Presy S C. Courts Act. S. 38 applies to such 
proceedings and the full Court has therefore 
urisdiction to entertain an application for a 
new trial from an order passed m proceedings 
under O. 21, R. 50 (2) and (3), C P Code. 
44 Bom.L.R. *24. See also 44 Bom L.R. 120. 
A proceeding in which le^e is applied for to 
execute the decree under O. 21, R. 50 (2) is 
not a suit within the meaning of S. 38. 32 


Bom.L.R. 1009=1930 B. 412. The powers 
conferred by S. 38 are not restricted to inter- 
ference with only question of law. The S. G. 
Court has power to reverse a decree on a ques- 
tion of fact. 42 B. 80=431.0.486. The S.G. 
Court is competent to make a reference under 
S. 69 on an application under S. 38 of the 
Act. 50 G. 919 = 27 C.W.N. 883. The proviso 
to R. 92 published in the Calcutta Gazette of the 
i6th July, 1917, is not ultra vires', but so far as 
applications under S. 38 of the Act are concer- 
ned, the preliminary hearing must be before a 
Bench formed on the lines laid down in R. 95. 
47 C. 763 = 60 I.G. 917 = 24 C.W.N. 783. 
Whether the jurisdiction conferred on the S.C. 
Court under S. 38 is revisional or appellate, 
see 47 C, 763. On an application for a new 
trial the Full Bench of a S.C. Court can 
interfere with the finding of the original Court 
on a question of fact. 22 I.G. 32=18 C.L.J. 
594. [The Madras view is different. See 40 
355 = 32 M.L.J. Q13 (F.B.).] When a Judge 
of the Presy. S.C. Court has refused to stay 
the proceedings under S. 19, Arbitration Act, 
or under Cl. (18) of Sch. II of the C. P. Code, 
and exercises the discretion in a particular way 
and one of the parties who wished the matter 
to be referred to arbitration acquiesces in the 
order, leads evidence and takes the chance of 
success in the first Court, the Full Court cannot 
interfere with the discretion and stay the suit. 
35 Bom.L.R. 287= 1933 B. 202. Ver Barlee,J. 
— The order of the trial Court refusing to refer 
the dispute to the arbitrators is immediately 
appealable to the Chief Court. 35 Bom.L.R. 287 
= 1933 B. 202. See also 1942 M.W.N. iio 
(competency of a new trial application on an 
order in uncontested suit amended under S. X 9 » 
Madras Agricultural Relief Act). The Court 
may order a new trial if the judgment is mani- 
festly against the evidence ; the power of the 
Court is not limited to the question of law only. 
38 C. 425=12 I.G.~ II. A full Bench of the 
Presy. S.C. Court sitting under the section 
cannot decide question of fact, where it first 
arises before it in consequence of its finding on 
another question of law or fact. 40 M. 355 “ 
32 M.L.J. 213 (F.B.). See also 22 I.G. 32=18 
C.L.J. 594; * 94 * Mad. 769 = (i942) 2 M.L.J. 
571. The Full Bench of Presy. S. G. Court 
acting under S. 38 is not an appellate Court 
and is competent to allow the withdrawal of a 
suit. 36 I.C. 1003 = 5 L.W. 147. Where an 
application for a new trial under S. 38 of the 
Presidency Small Cause Courts Act is actu^Iy 
heard by two Judges of the Court and the judg- 
ment is prepared and signed by those wo 
Judges, but by some error the judgment thus 
completed is also signed by the third Judge 
who has had nothing whatever to do with the 
trial of the case, this error cannot be taken to 
detract from the validity of the judgment, ana 
the superfluous initials of the third Judge 
not be said to make the judgment a judgment oi 
that Judge also who has initialled it in error. 194 
Mad. 769 =(i 94 *) 2 M.L.J. 57 *- ^n applica- 
tion under S. 38 need not be confined to tnc 
prayer for the relief of a new trial but may 
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39. (i) In any suit 

Rtf^moval of certain causes 
into High Court. 


instituted in a Small Cause Court in which the amount 
or value of the subject-matter exceeds the sum of one 
thousand rupees, the defendant or any one of the 
defendants may, before the day fixed by the summons 


for the appearance of the defendant or within eight days after the service of the 
summons on him, whichever period shall last expire, apply ex parte on an affidavit 
setting forth the facts on which he relies for his defence to a Judge of the High Court 
for an order removing the cause into the High Court. 


(2) Unless the Judge is of opinion that the application has been made 
solely for the purpose of delay, the applicant shall be entitled to such order as of 


right : 

Provided that the removal directed by such order shall, unless the Judge 
otherwise directs, be conditional upon the applicant giving security, to the approval 
of the Judge, within a reasonable time to be prescribed in the order for the payment 
of the amount claimed and of the costs which may become payable by him to the 


plaintiff in respect of the said suit.] 

(3) If the applicant fail or neglect to complete the required security (if any) 
within the prescribed time (if any), the said order shall be discharged and the 
suit shall proceed in the Small Cause Court as if such order had never been made. 

(4) If the plaintiff in any case which has been removed under this section 
into the High Court has abandoned a portion of his claim in order to be able to 
bring the suit within the jurisdiction of a Small Cause Court, he shall be permitted 
to revive the portion of his claim so abandoned. 


40. (i) When a suit 

Rules with respect to suits 
removed under the last 
foregoing section. 


has been removed into the High Court under the last 
foregoing section, it shall be heard and disposed of by 
such Court in the exercise of its original jurisdiction, 
and the said Court shall have all the same powers and 
iurisdiction in respect thereof as if it had been originally 


instituted in such Court. 


(2) In every suit so removed as aforesaid the affidavit filed under section 39, 
sub-section (i), shall be treated as a written statement of the defendant tendered 
under section iio^ of the Code of Civil Procedure unless the Court shall otherwise 


order. 

(3) In every suit so removed as aforesaid credit shall be given to the plaintiff 
for the amount of the Court-fee paid in the Small Cause Court in respect of the 
plaint in the levy of any fees which according to the practice of the High Court 
are payable to the Government. 


LEG. REF. , ^ 

'This sub-section was substituted for the 
original sub-s. (2) by S. 3 of Act IV of 
^ C. P. Code, (Act V of 1908), Sch. 

I, O. 8, R. II. 

notes. 

also include prayers for modifying or 
the decree or order. 33 I.C. 929 = 30 M.L.J. 
207. S, 38 docs not confer appellate powers; 
and hence a person against whom an order is 
passed may apply to the High Court for rcvisnm 
under S. 115,0. P. Code. 2L.\V 719 = 301. 
C. 488. Even when a decree is amended as to 
costs, the eight days’ period under S. 3®, , 

reckoned from the date of the original 
decree. 1 L.W. 855 = 25 I.C. 647. Full Bench 
bas jurisdiction to direct amendment of plaint, 
aa l.G. 241. Where two or more Judges of a 
Presy. S.G. Court sit to exercise jurisdiction 
^der S. 38^ they are sitting ‘Mn a suit’’ within 
^ 69 of the Act from which a reference lies to 
the High Court. 38 M. 438=21 I.C, 302. If 

502 


it comes to the conclusion that the findings of 
fact by the trial Court are unsupported by 
evidence and are such as 10 justify interference 
in revision, the proper procedure is not to give 
fresh findings of fact (which are in conflict with 
those of the trial Judge) but to order a retrial 
at which the facts may be gone into afresh. 1941 
Mad, 7 G 9 =(i 94 t) 2 M.L.J. 571, Reference to 
arbitration by S.G. Judge — Occrcc modifying 
the award — .Application to the Full U<'nch 
maintainable. See 1926 \I. 870-^51 M.L.J, 

498. 

Secs. 39 and 40 , — Suits below Rs. 1,000 in 
value do not come within Ss. 39 and 40. For 
suits over Rs. 1,000 transferred to the High 
Court the Court-fees payable would be the ordi- 
nary fees leviable on the original side. 22 L. 
\V. 15=1925 M. 1216. Set also I.C. 75* • 

Sec* 40 . — The High Court has jurisdiction to 
entertain an application under S. 19, Arbitra- 
tion Act, for stay of a S.C. suit upon a contract 
containing an agreement to refer disputes to 
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CHAPTER VII. 


Recovery of Possession of immoveable Property. 


41 . When any person has had possession of any immoveable property situate 

within the local limits of the Small Cause Court’s 
Summons agat^t jurisdiction and of which the annual value at a rack- 

property wi ou j-ent, does not exceed ^[two] thousand rupees, as the 

tenant, or by permission, of another person, or of some 
person through whom such other person claims. 


and such tenancy or permission has determined or been withdrawn, 
and such tenant or occupier or any person holding under or by assignment 
from him (hereinafter called the occupant) refuses to deliver up such property 
in compliance with a request made to him in this behalf by such other person, 

such other person (hereinafter called the applicant) may apply ^ to the 
Small Cause Court for a summons against the occupant, calling upon him to show 
cause, on a day therein appointed, why he should not be compelled to deliver up 
the property. 


42. The summons shall be served on the occupant in the manner provided 

„ . c by the Code of Civil Procedure for the service of a 

ocrvicc 01 sununons* 1^1 

summons on a defendant. 


LEG. REF. 

'The word “two” was substituted for the 
word “one” by Act IX of 1912. 

*For fee on such application, see S. 71, infra. 
B, — Ss. 41 and 43 have been virtually 
amended and supplemented in the City of 
Madras by Madras Act III of 1922. 

NOTES. 

arbitration. The application in the High Court 
is an appearance sufficient to satisfy the provi- 
sions of the Act and the R. 43 of the Calcutta 
Rules. 56 C. 755 = 33 C.W.N. 888. 

Sec. 41 . — Proceedings under Ss. 41 to 49 are 
not suits within the meaning of G. P. Code. 
The decision in »uch proceedings is not a decree 
under S. 2 (2), G. P- Code, and orders passed 
in such proceeding cannot be regarded as a 
decision or order on questions of title as contem- 
plated by Art. 13 of the Limitation Ac^ On 
the other hand under O. 21, Rr. 59 to 63 and 
Rr. 99 and 101, there is an enquiry, though 
summary, of the right of parties and an adjudi- 
cation, which cannot be said of proceedings 
under the AcU 1929 69 — 56 M.L.J. 

Ejectment proceedings under Chapter VII of the 
Act arc not suits within the meaning b. 2 or 
the Amendment Act of 1916. Therefore, the 
Chief Justice of the High Court has no power to 
transfer such proceedings to City Civil Court. 
25 L.W. 115= 1927 M. 32 * • Proceedings under 
the section are permissive and not compulsory. 
51 B. 885=105 I. C. 395=*927 B. 556. The 
mortgagee of property is not a person, through 
whom the purchaser of the property at a private 
sale claims within the meaning of S. 41. The 
mere fact that there is a covenant in the mort- 
gage deed that the mortgagor would execute 
the necessary sale deed in the event of the mort- 
gagee exercising the power of sale will not make 
any difference. The mortgagor cannot be said 
to be the tenant of, or in possession by permis- 
sion of, the purchaser, unless the purchaser has 
some act to indicate as permission having 


been granted subsequent to the sale. 1930 M. 
W.N. 652. The petitioner executed in favour 
of the respondent a mortgage deed which was 
in some respects a combination of simple and 
usufructuary mortgages. The mortgagee was to 
have possession of the property subject to certain 
stipulations regarding interest. On the same 
day, a deed of rental agreement was entered 
into between them under which the mortgagor 
was to remain in possession of the property 
mortgaged on payment by him of a certain 
amount as rent per mensem, and the lease was 
to enure for a term of 3 years subject to certain 
conditions, one of them, being that in case of 
failure to pay rent as stipulated therein, the 
lessor was entitled to possession of the property 
without giving notice to quit. The respondent 
applied for ejectment of the petitioner on the 
allegation that rent had fallen into arrears. 
Held, that the petitioner was a tenant under 
S. 41 and that the suit was maintainable. 1932 
318 = 62 M.L.J. 346. A sub-tenant is an 
“occupant” and the owner can sue him 
in ejectment in the S. G. Court. 49 B. 685=89 
I.G. 88. 

Secs. 41 and 43 . — In a writ of possession 
the order to'give possession authorises and re- 
quires the removal by bailiff of all persons from 
the premises by force, if need be, to vacate the 
Same. 19 G W.N. 273 = 42 G. 313. A suit to 
eject a tenant is maintainable in City Civil 
Court, though an application is cognisable by 
the S. G. Court. 43 M.L.J. 288=1922 M. 445- 
It is not within the jurisdiction of the City Civil 
Court to set aside an order in ejectment made 
by the Presy. S. C. Court. 37 I.C. 436=4 L. 
W. 402. Chap. VI does not apply to S, 41. 
Under S. 41, the Court can deliver possession 
only when the tenancy has determined, and 
where the Court has delivered possession before 
the tenancy has determined, its order is wrong 
and open to revision. 23 I.C. 572 = 26 M.L.J. 
467. 

SeCt 42. — 7 M.L.T. 385=6 I.G. 722, 
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43 . If the occupant does not appear at the time appointed and show cause 

to the contrary, the applicant shall, if the Small Cause 
Order for possession. Court is satished that he is entitled to apply under 

section 41 , be entitled to an order addressed to a bailiff of the Court directing him 
to give possession of the property to the applicant on such day as the Court thinks 
fit to name in such order. 

Explanation . — If the occupant proves that the tenancy was created or per- 
mission granted by virtue of a title which determined previous to the date of the 
application, he shall be deemed to have shown cause within the meaning of 
this section. 


Such order to justify bailiff 
entering on property and 
giving possession. Bar to pro- 
ceedings against Judge or 
Officer for issuing, etc., order 
or summons. 


44 . Any such order shall justify the bailiff to whom it is addressed in entering 

after the hour of six in the morning and before the 
hour of six in the afternoon upon the property named 
therein, with such assistants as he thinks necessary, and 
giving possession of such property to the applicant : 
and no suit or prosecution shall be maintainable against 
any Judge or officer of the Small Cause Court by 
whom any such order as aforesaid was issued, or against 
any bailiff or other person by whom the same was executed, or by whom any such 
summons as aforesaid was served for the issue, execution or service of any such 
order or summons, by reason only that the applicant was not entitled to the possession 
of the property. 

45 . When the applicant, at the time of applying for any such order as afore- 

said, was entitled to the possession of such property, 

P<^Slor-t'‘.o neither he nor any person acting in 

trespasser for any error in deemed, on account of any eiror, d< f< ct or iricgulaiity 
proceedings. Occupant may Jn the mode of proceeding to obtain possession Iher^ 
«ue for compensation. under, to be a trespasser ; but any person aggrieved 

may bring suit for the recovery of compensation for any damage which he has 
sustained by reason of such error, defect or irregularity ; 

when no such damage is proved, the suit shall be dismisscjl ; and when 
such damage is proved but the amount of the compensation assessed by the Court 
does not exceed ten rupees, the Court shall award to the plaintiff no moic costs 
than compensation, unless the judge wlio tries the case certifies that in his opinion 
full costs should be awarded to the plaintifT. 

46 . Nothing herein contained shall be deemed to protect f PP'ir;''”', 

n f 1- » K ing possession of any property under tins Chapter from 

o7dcr“ noTLSu- a suit by a^ny person deeming 

ed. when such applicant was not at the time ol applying 

for such order as aforesaid entitled to the possession of such property. 


NOTES. 

Sec. 43. — A Presy. S.C. Court cannot grant 
^ extension of time fixed in an order 
recovery of possession made under S. 43 * 45 

^48^62 I.C. 45* S4f also 46 C.W.N. xi- 
Ordinarily a tenant must deliver possession 
before he can dispute his landlord’s title, and 
this estoppel ordinarily continues even beyond 
term of the tenancy unless the tenant first 
delivers possession. Eviction or somethinj? equi- 
valent to it must take place before the lessee can 
deny the title of the lessor. This rule is not 
modified by S. 43 of the Madras Presidency 
^nall Cause Courts Act. It merely lays dovvn 
ihe procedure to be adopted by the Court in 
applications for recovery of possession of immov- 
»oIe property. If the occupant has proved that 


the tenancy has been determined and that his 
lessor had no right to possession, then it h siiffi- 
cieni cause for the purpose of the section, ^vhy 
the Court should not pass an order for posses- 
sion. Tlic section does not purport to lay down 
any law modifying the ordinary law witli regard 
to relations between landlord and tenant. 
Though a landlord has obtained an order under 
S. 43 of the Act against his tenant, that would 
not affect a sub-tenant under the tenant, and 
the latter would be entitled to retain possession 
vjiuil he is ousted by regular proceedings. * 94 *^ 
Mad. 70o=(i94.o) i M.L.J. 605. 

Secs. 46 to 49 . — No suit can be br<iuglit in 
any Court for superseding order under Chapter 
VII except in the manner provided by Ss. 46 to 
49 of the Act. 37 I.C. 436 -=4 L.W. 402. 
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And. when the applicant was not, at the time of applying for any such order 

AppUcatlon for order in entitled to the possession of such property, 

such case an act of trespass. application ior such order, though no possession is 

thereunder, shall be deemed to be an act of 
trespass committed by the applicant against the occupant. 

47- Whenever on an application being made under section 41 the occupant 

biods himsclf, with two sureties, in a bond for such 

occupant giving security to 

bring suit against applicant. having regard to the value of the property and the 

probable costs of the suit next hereinafter mentioned, 
to institute without delay a ^suit in the High Court against the applicant for 
compensation for trespass and to pay all the costs of such suit in case he does not 
prosecute the same or in case judgment therein is given for the applicant, the Small 
Cause Court shall stay the proceedings on such application until such suit is 
disposed of. 

If the occupant obtains a decree in any such suit against the applicant, such 
decree shall supersede the order (if any) made under section 43. 

Nothing contained in section 22 shall apply to suits under this section. 

48. In all proceedings under this Chapter, the Small Cause Court shall, as 
^ j far as may be and except as herein otherwise provided, 

by Code of Civil Procedure. follow 

instance by the Code of Civil Procedure. 

49- Recovery of the possession of any immoveable property under this Chapter 
Recovery of possession no shall be no bar to the institution of a suit in the High 
bar to suit to try title. Court® for trying the title thereto. 

CHAPTER VIII. 

Distresses. 

50. This Chapter extends to every place within the local limits of the ordinary 
, .r , original civil jurisdictions of the High Courts of Judi- 

Local extent of Chapter, cature at Fort William, Madras and Bombay. But 

^ nothing contained in this Chapter applies, — 

(a) to any rent due to Government ; 

{b) to any rent which has been due for more than twelve months before 
the application mentioned in section 53. 

Appointment of bailiffs and 5 ^- ®[Four or more persons shall be appointed 

appraisers. bailiffs and appraisers for the purposes of this Chapter.] 

52. The persons so appointed ^[* ♦ ♦ shall 

Appointees to be public deemed to be public servants within the meaning of 
servants. Indian Penal Code. 


LEG. REF. 

iWords “suit against the applicant, in the 
High Court, or in the Madras City Civil Court 
as the case may be** substituted by Madras 
Act III of 1927, for words “suit in the 
applicant”. S. 47 has been amended in its ap- 
plication to the Presidency-town of Madras by 
Madras Act HI of 1927, S. 2 (b). 

^S. 49 has been amended in its application to 
the Presidency town of Madras by Madras 
Act III of 1927, S. 2 (b). Words “or in the 
Madras City Civil Court, as the case may be’* 
were inserted by Madras Act III of 1927. 

» S. 51 substituted for old section by A.O. 

* 937 - 

^Words “shall give security to be approved 
by the said Judges, faithfull/ to discharge the 
duties of their office, and they” omitted by ibid. 


NOTES. 

Sec. 47 . — When proceedings of a summary 
nature are taken under S. 41 to eject an occu- 
pant. and the occupant applies for stay of pro- 
ceedings, the Court has no discretion to refuse 
it on the ground that it was not supported by 
an affidavit. 44 M.L.J. 386=1923 M. 323. 
There is nothing in S. 47 to warrant the inter- 
pretation that the application for stay should 
be made at an early stage in the proceedings. 
1923 M. 323. 

Sec. 4 - 8 — A Presy. S. C. Court has no power 
to review an order made in a proceeding under 
Chapter VI of the Act. 45 B. 972 = 61 I.C. 
567. S. 48 applies the provisions of the C. P. 
Code to proceedings under Chapter VII and the 
langugage of it is wide enough to include a 
power to act under O. 21, R. 98: 45 M.L.J, 

66=1924 M. 74. 
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Application for 
warrant. 


distress 


Time for distress. 


53. Any person claiming to be entitled to arrears of rent of any house or 

premises to which this Chapter extends, or his duly 

constituted attorney, may apply to any Judge of the 
Small Cause Court, or to the Registrar of the Small 

Cause Court, for such warrant as is hereinafter mentioned. 

The application shall be supported by an affidavit or affirmation to the 
effect of the form (marked A) in the third schedule hereto annexed. 

54. The Judge or Registrar may thereupon issue a warrant under his hand 

_ j _ * and seal and returnable within six days, to the effect 

ssue o ess warran . form (marked B) contained in the same schedule, 

addressed to any one of such bailiffs. 

The Judge or Registrar may, at his discretion, upon personal examination 
of the person applying for such warrant, decline to issue the same. 

55. Every distress under this Chapter shall be made 
after sunrise and before sunset, and not at any other time. 

56. The bailiff directed to make the distress may force open any stable, out- 

house or other building, and may also enter any dwelling 
force open bailiff may house, the outer door of which may be open and may 

break open the door of any room in such dwelling- 
house for the purpose of seizing property liable to be seized under this Chapter : 

Provided that he shall not enter or break open the door of any room appro- 
priated for the zenana or residence of women, which by the usage of the country 
is considered private. 

57. In pursuance of the warrant aforesaid the bailiff shall seize the movable 

. property found in or upon the house or premises men- 

which may be tioned in the warrant and belonging to the person from 

whom the rent is claimed (hereinafter called the debtor) 
or such part thereof as may, in the bailiff’s judgment, be sufficient to cover the 
amount of the said rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize — 

(а) things in actual use ; or 

(б) tools and implements not in use, where there is other moveable property, 
in or upon the house or premises sufficient to cover such amount and costs ; or 

(r) the debtor’s necessary wearing apparel ; or 
(d) goods in the custody of the law. 

58. The bailiff may impound or otherwise secure the property so seized in 

Impounding distress. or on the house or premises chargeable with the rent. 

59. On seizing any property under section 57 the bailiff shall make an inventory 


Inventory. 

Notice of intended appraise* 
ment and sale. 

Copies of inventory and 
notice to be filed. 


of such property and shall give a notice in writing to 
the effect of the form (marked C) in the third schedule 
hereto annexed to the debtor, or to any other person 
upon his behalf in 01 upon the said house or premises. 

The bailiff shall, as soon as may be, file in the 
Small Cause Court copies of the said inventory and 
notice. 


60. The debtor 01 any othei person alleging himself to be the owner of any 


NOTES. 

Secs. S 9 , 60 and 66. — Where a tenant has 
allowed his goods to be distrained vipoii for 
arrears of rent and desires to get rid of the 
distress by complying with the notice in form 
K ^ P^y item of expenses under tlie 

‘‘commission,” as well as the costs of 
affidavit and warrant to distrain, i.e., the costs 


of the distress, though he is not bound to pay 
the costs of the order to sell comprised in the 
third column of form E. 39 Bom.L.R. 152^ 
*937 II- 196 =I-L.R. (*937) Bom. 320. 

Secs. 60 and 61. — The effect of Ss. 60 and 
61 is that S. 60 provides for summary and im- 
mediate relief against distraint, and allows a 
debtor to come in and obtain time, and also 
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. , property seized under this Chapter, or the duly cons- 

susp^d w^Snt - attorney of such debtor or other person, may, 

at any time within five days from such seizure, apply 
to any Judge of the said Court to discharge or suspend the warrant, or to release 
a distrained article, and such Judge may discharge or suspend such warrant or 
release such article accordingly, upon such terms as he thinks just, 

and any of the Judges of the said Court may in his discretion give reasonable 
time to the debtor to pay the rent due from him. 

Upon any such application, the costs attending it and attending the issue 
and execution of the warrant shall be in the discretion of the Judge and shall be 
paid as he directs. 

6 1. If any claim is made to, or in respect of, any property seized under this 

j j Chapter, or in respect of the proceeds or value thereof, 

mSn'y a suanter ^y any person not being the debtor, the Registrar ^ 

omall Cause Court, upon the application of the bailiff 
who seized the property, may issue a summons calling before the Court the claimant 
and the person who obtained the warrant. 

And thereupon any suit which may have been brought in the High Court 
in respect of such claim shall be stayed and any Judge of the High Court, on proof 
of the issue of such summons and that the property was so distrained, may order 
the plaintiff to pay the costs of all proceedings in such suit after the issue of such 
summons. 

And a Judge of the Small Cause Court shall adjudicate upon such claim 
and make such order between the parties in respect thereof and of the costs of the 
proceedings as he thinks fit ; 

and such order shall be enforced as if it were an order made in a suit brought 
in such Court. 

The procedure in Small Cause Courts in cases under this section shall 
conform, as far as may be, to the procedure in an ordinary suit in such Courts. 

62. In any case under section 60 or section 61, the Judge by whom the 

case is heard may award such compensation by way 
Power to award compen- damages to the applicant or claimant (as the case 

sation to debtor or claimant. Judge thinks fit, 

and may for that purpose make any enquiry he thinks necessary ; 

and the order of the Judge awarding or refusing such compensation shall 
bar any suit for the recovery of compensation for any damage caused by the 

distress. 

62. In any case under section 60 or section 61, if the value of the subject- 

matter in dispute exceeds one thousand rupees, the 
Power to transfer to High applicant or claimant may apply to the High Court to 
Court cases in\^lvmg more transfer the case to itself, and the High Court, on 
than one thousan rupe . being satisfied that it is expedient that the case should 

be disposed of by itself, may direct the case to be transferred accordingly, and 


NOTES. 

allows the owner to procure immediately a 
release of the property upon terms; while S. 61 
provides for the adjudication of the claimant s 
richt and title to the property. The disposal of 
an application under S. 60 docs not preclude the 
claimant from applying under S. 61. The mere 
fact that the summons or notice did not proceed 
in the peculiar way prescribed in the first portion 
of see. 61 docs not, where a trial takes place 
both parties having had notice, having filed 
pleadings, having appeared, evidence having 
been taken, deprive the Court of jurisdiction or 
vitiate the trial under that section. It does not 


call for interference in revision. 59 C. 311=36 
C.W.h^ 530=1933 C. 441. The Small Cause 
Court’s powers in execution are limited to 
movables, but subject to this limitation, that 
Court, like any other Court has always 
power to execute its own decrees and in case of 
a claim preferred to attached property, the 
power and duty to deal with the claim or objec- 
tion though the property may be valued more 
than Rs. 2,000 by the claimant. The decision 
of the Small Cause Court on a claim case is, 
subject to a new trial, final. 59 C. 827=36 C.W 
N* 397 = *932 Cal. 661. 

Sec. 38 Mad. 438=21 I.C. 302. 


S. 68] The Presidency Small Cause Courts Act (XV Of 1882). 4015 


Notice of sale. 


may thereupon alter or set aside any order passed in the case by a Judge of the 
Small Cause Court and may make such order therein as the High Court thinks fit. 

Every application under this section shall be made within seven days from 
the date of the seizure of the subject-matter in dispute. 

In granting applications under this section, the High Court may impose 
such terms as to payment of, or giving security for, costs or otherwise as it thinks 
6t. 

The procedure in cases transferred under this section shall conform, as far 
as may be, to the procedure in suits before the High Court in the exercise of its 
ordinary original civil jurisdiction ; and orders made under this section may be 
executed as if they were made in the exercise of such jurisdiction, and every such 
order awarding or refusing compensation shall bar any suit for the recovery of 
compensation for any damage caused by the distress which gave rise to the case 
wherein such order was made. 

64. In default of any order to the contrary by a Judge of the Small Cause 

Court or by the High Court, any two of the said bailiffs 
Appraisement. may, at the expiration of five days from a seizure of 

property under this Chapter, arpraise the property so seized, and give the debtor 

notice in writing to the effect of the form (marked D) 
in the third schedule hereto annexed. 

The bailiffs shall file in the Small Cause Court a copy of every notice given 
under this section. 

65. In default of any such order to the contrary, the distrained property shall 

be sold on the day mentioned in such notice, and the 
' said bailiffs shall, on realizing the proceeds, pay over 

the amoun thereof to the Registrar of the Small Cause Court ; and such amount 
A - . shall be applied first in payment of the costs of the 

ion o procee . said distress and then in satisfaction of the debt ; and 

the surplus, if any, shall be returned to the debtor : 

Provided that the debtor may direct that the sale shall take place in any 
other manner, first giving security for any extra costs thereby occasioned. 

66. No costs of any distress under this Chapter shall be taken or demanded 

except those mentioned in the part (marked E) of the 
Losts of distresses. 1 • 1 i_ 1 1 i. . ' 

third schedule hereto annexed. 

67. The Registrar of the Small Cause Court shall keep a book in which all 

. sums received as costs upon distresses made under 

c^^count of costs and pro- this Chapter, and all sums paid as remuneration to the 

said bailiffs, and all contingent charges incurred in 
respect of such distresses, shall be duly entered. 

He shall also enter in the said book all sums realised by sale of the property 
distrained and paid over to landlords under the provisions of this Chapter. 

Bar of distresses except 68. No distress shall be levied for arrears of rent 

under this Chapter. except under the provisions of this Chapter ; 

and any person, except a bailiff appointed under 
distr«J^^ for making illegal section 51, levying or attempting to levy any such 
- " distress, shall, on conviction before a Presidency Magis- 

trate, be liable to be punished with fine which may extend to five hundred rupees 
and with imprisonment for a term which may extend to three months, in addition 
to any other liability he may have incurred by his proceedings. 


, _ LEG. REF. 

“ara* a of see* 66 omitted by A. O., 1937* 


^ ^ NOTES. 

Sec* 66* — The practice prevailing in the 
Small Cause Court in cases in which a landlord 
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CHAPTER IX. 

References to High Court. 

69. (i) If two or more Judges of the Small Cause Court sit together in 

Reference when compul- or in any proceeding under Chapter VII of 

sory. Act, and differ in their opinion as to any question 

j or usage having the force of law or the cons truc- 

tion of a document which construction may affect the merits, or 

c any suit or in any such proceeding, in which the amount or value of 

exceeds five hundred rupees, any such question arises upon 
which the Court ^tertams reasonable doubt, and either party so requires, 

c ^ Small Cause Court shall draw up a statement of the facts of the case 

^ difference of opinion or on which doubt is 
entertained and refer such statement with its own opinion on the point for the 

provisions of sections 619 to 621 of the Code 
shall, so far as they are applicable, be deemed to apply as if 
such reference had been made under section 6173 of the said Code. 

,, Tj. Cause Court refers any question for the opinion of 

the High Court as provided in sub-section (i), it shall either reserve judgment or 

give judgment contingent upon such opinion.] 

70. When judgment is given under section 69 contingent upon the opinion 

Security to be furnished on High Court, the party against whom such judg- 

such reference by party against ment is given shall at once furnish security, to be 
whom contingent judgment approved by the Small Cause Court, for the costs of 

_ * , the reference to the High Court and for the amount 

of such Judgment : 

^ Provided that no security for the amount of such judgment shall be required 

in any case in which the Judge who tried the case has ordered such amount to be 
paid into Court, and the same has been paid accordingly. 

. Unless such security as aforesaid is at once 

party"to 'be deem<S'''to®hfve f'^rnished. the party against whom such contingent 
submitted to judgment. judgment has been given shall be deemed to have 

submitted to the same. 

CHAPTER X. 

Fees and Costs. 


Institution-fee. 71. A fee not exceeding — 

(a) when the amount or value of the subject-matter does not exceed five 
hundred rupees — the sum of two annas in the rupee on such amount or value, 

(b) when the amount or value of the subject-matter exceeds five hundred 
rupees — the sum of sixty-two rupees eight annas, and one anna in the rupee on 
the excess of such amount or value over five hundred rupees. 


LEG. REF. 

1 This section was substituted for the original 
sec. 69 by sec. 4 of the Presidency Small Cause 
Courts Act (IV of 1906). 

a See now C. P. Code, (Act V of 1908), Sch. I, 

0. XLVI, Rr. 3 to 5. 

^ See now ibid., Sch. I, O. XLVI, R. i. 

NOTES. 

applies for a distress warrant of requiring the 
landlord to pay-into Court in advance the whole 
of the sums which may become payable in res 
pect of the costs of the warrant is illegal. Th e 
costs arc dealt w'ith by the Act and the scheme 
is to get them either under a notice in Form C 
from the tenant or on a sale under see. 66. 

1. L.R. (1937) Bom. 320 = 39 Bom.L.R. 152 = 


1937 Bom. 196. 

Sec. 69 — The Judges of the Presidency Small 
Cause Court can make a reference to the High 
Court under sec. 69, though an application 
under sec. 38 has not been disposed of. 33 I.C. 
929=30 M.L.J. 207. Sec. 69 permits a reference 
to the High Court only when the referring 
Court entertains a reasonable doubt on the point 
referred. 17 I.C. 93. Sec. 59 authorises a refer- 
ence when two or more Judges of Small Cause 
Court sit together in any suit and differ in their 
opinion as to any question of law or usage 
having the force of law or the construction of a 
document which constiuction may affect the 
merits. 57 Cal. 919=27 C.W.N. 888. On this 
section, see also 1915 M.W.N. 785 = 32 I.C. 610 ; 
17 I.C. 93 j 33 Bom. 708 = 3 I.C. 960. 
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shall be paid on the plaint in every suit, and ev'ery application under ♦] 

section 41 ; and no such plaint or application shall be received until such fee has 
been paid. 

An additional fee of ten rupees shall be paid on the filing of every agree- 
ment under section 20. 

72. The fees specified in the third and fourth columns of the fourth schedule 

Fees for processes. hereto annexed shall be paid previous to the issue in 

any suit or in any proceeding under Chapter VII 
of this Act of the processes, to which the said columns respectively relate, by the 
persons on whose behalf such processes are issued, when the amount or value of 
the subject-matter exceeds the sum specified in the first column, but does not 
exceed the sum specified in the second column of the said schedule. 

73. Whenever any such suit or proceeding is settled by agreement of the 

„ /■ . ,0^ parties before the hearing, half the amount of all fees 

KtUeS'bifore hewing” ^P be repaid by the Small Cause 

Court to the parties by whom the same have been 

respectively paid. 

74. The Small Cause Court may, whenever it thinks fit, receive and register 

^ ^ suits instituted, and applications under section 41 

per^m. made, by poor persons, and may issue processes on 

behalf of such persons, without payment or on a part- 
payment of the fees mentioned in sections 71 and 72. 

75. The Provincial Government may, from time to time, by notification in 

Power to vary fees Official Gazette, vary the amount of the fees payable 

under sections 71 and 72 : 

Provided that the amount of such fees shall in no case exceed the amount 
prescribed by the said sections. 

76. The expense of employing an advocate, vakil, attorney or other legal 

xf g. . . . , practitioner incurred by any party shall not be allowed 

practiti^ere. as costs in any suit or in any proceeding under Chapter 

VII of this Act, in the Small Cause Court in which 
suit or proceeding the amount or value of the subject-matter does not exceed twenty 
rupees, unless the Court is of opinion that the employment of such practitioner was 
under the circumstances reasonable. 

« 77 * Nothing contained in this Chapter .shall affect 

Court i’ctf slved provisions of sections 3, 5 and 25 of the Court- 

CHAPTER XI. 

Misconduct of Inferior Ministerial Officers. 

78. \PoweT to fine ojfficers'\ Rep, by A.O. 1937. 

79 - If any clerk, bailiff or other inferior ministerial officer of the Small Cause 

Default of bailiff or other employed as such in the execution of any 

“fficer in „ecu.fon of order . Of warrant loses by neglect, connivance or 

warrant. omission an opportunity of executing such order or 

warrant, he shall be liable, by order of the Chief Judge 
on the application of the person injured by such neglect, connivance or omission 
^ pay su ch sum, not exceeding in any case the sum for which the said order or 

t aw- LEG.* REF. 

word* and fibres “sec. 38 or*’ were 
by Act VII of 1896. For modifications 
which S. 71 applies to Bengal, ste S. 16 of 
the Bengal Court-Fees (Amendment) Act (IV 

C.C.M.^S03 


of 1922). 

NOTES. 

/ notifications under sec. 7s in 

M^d.'^';- aTd O."*- ° = 
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warrant was issued, as, in the opinion of the Chief Judge, represents the amount 
of the damage sustained by such person thereby. 

80. If any clerk, bailiff or other inferior ministerial officer of the Small Cause 

Court is charged with extortion or misconduct while 
Extortion or default of acting under colour of its process, or with not duly 
officers. paying or accounting for any money levied by him 

under its authority, the Court may inquire into such charge, and may make such 
order for the repayment or payment of any money so extorted, or of any money 
so levied as aforesaid, and of damages and costs, by such officer, as it thinks fit. 

81. For the purposes of any inquiry under this Chapter, the Small Cause 

Court shall have all the powers of summoning and 
Court empowered to sum- enforcing the attendance of witnesses and compelling 
mon witnesses, etc. production of documents which it possesses in suits 

under this Act. 

82. Any order under this Chapter for the payment or repayment of money 

may, in default of payment of the amount payable 
Enforcement of order. thereunder, be enforced by the person to whom such 

amount is payable as if the same were a decree of the Small Cause Court in his 

favour. 

CHAPTER XII. 

Contempt of Court. 

83 to 86. Rep. by the Repealing and Amending Act X of 1914 S. 3 and Sch II. 

87. If any witness before the Small Cause Court refuses to answer such 

^ questions as are put to him, or to produce any docu- 

Imprisonment or committal rnent in his possession or power which the Court 
of person refusing to answer requires him to produce, and does not offer any reason- 
or produce document. able excuse for such refusal, the Court may sentence 

him to simple imprisonment, or commit him to the custody of an officer of the 
Court for any term not exceeding seven days, unless in the meantime such person 
rr.n«:ents to answer such questions or to produce such document, as the case may be, 
after which in the event of his persisting in his refusal, he may be dealt with accord- 
ing t^the provisions of section ^[480 or section 482 of the Code of Criminal 

Procedure, 18983. 

Anv person deeming himself aggrieved by an order under ®[* * *] 

section 87 may appeal to the High Court, and the 
Appesil from orders under provisions of the ®[Code of Criminal Procedure, l 8983 > 
section 87. relating to appeals shall, so far as may be, apply to 

appeals under this section. 

CHAPTER XIII. 

Miscellaneous. 

8q Notices to produce documents, summonses to witnesses, and all other 

processes issued in the exercise of any jurisdiction 
pgi-^Qns whom process conferred on the Small O^ause Olourt by this ^Vet, 

may be served. except summonses to defendants and writs of execu- 


LEG. REF. c. o .» u 

1 Substituted for the words “83 or S. 85 by 

“section 83 or” were repealed by 

SuhsiiUitedhy ibid, for the words “Pre- 
sidency Magistrates Act, 1877. 


NOTES. 

Sec. 88 . — See 22 I.C. 775 = 26 M.L.J. 227 ; 38 
Mad. 823 (new trial) ; 22 I. C. 241 (revision). 
See also 1935 Mad. 768=1935 M.W.N. 333 
(Review). 

Sec. 89 . — See ^ C.W.N. 999=1940 Cal 536, 
cited under sec. 9, supra. 
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tion may, if the Court by general or special order so directs, be served by such 
persons as the Court, from time to time, appoints in this behalf. 

90. The Small Cause Court shall keep such registers, books and accounts 

R.=gb,tcn> and returns. submit to the High Couft such statements and 

returns as may, subject to the approval of the Pro- 
vincial Government, be 'prescribed by the High Court. 

91. The Small Cause Court shall comjjly with such requisitions as may, 

Ckrurt to furnish records, '’V Provincial Govern- 

etc., called for by Provincial ment or High Court for records, returns and statements 
Government or High Court. in such form and manner as such Government or Court, 

as the case may be, thinks fit. 

92. The Small Cause Court shall, at the commencement of each year, draw 

vi^i; . .. up a list of holidays and vacations to be observed in 

l-lolidays and vacations. /'t i 

the Court, and shall submit the same lor the approval 

of the Provincial Government. 

Such list, when it has received such appi-oval, shall be published in the 
Official Gazette, and the said holidays and vacations shall be observed 
accordingly. 

93 * The Governor-General and Members of his Council, the Governors of 
^ Fort St. George ■'[Bombay and Fort William in Bengal,] 

ar^^t^by C?um “[ * * Chief Justices and 

Judges of the High Courts established under the 
twenty-fourth and twenty-fifth of Victoria, Chapter 104,“* shall not be liable 
to arrest by order of the Small Cause Court. 


suit to lie upon decree 
of Court. 


94. No suit shall He on any decree of the Small 
Cause Court. 


95. Any person ordered by the Small Cause Court to be imprisoned may 

r • be imprisoned in such place as the Provincial Govern- 

ment, from time to time, appoints in this behalf. 

96. If any person against whom any suit is brought for anything purporting 

to be done by him under this Act has, before the 

institution of the suit, tendered sufficient amends to 
the plaintiff, the plaintiff shall not recover. 

for anything purporting to be done under this Act 
must be commenced within three months after the 
offence was committed. 


Tender in suit for anything 
done under Act- 

97 * All prosecutions 
lamitation of prosecutions. 


SCHEDULE I. 
Enact.ments Repealed. 


[Repealed by Act I of 1938, S. 2 and SchS^ 


j LEG. REF. 

^ot rules prescribing such registers, etc., in 

These words were substituted by Act VII 
for the words “and Bombay.” 
words “and the members of their resper- 
Councils*’ omitted by A. O., 1937. The 
oral ‘Lieutenant-Governor of liengal” were 
«p. by Act VII of 191a. 


* The Indian High Courts Act, 1861, rep. by 
G. of I. Act 1915. 

NOTES. 

Sec. 94 . — See 14 C.W.N. 695=^5 I C- 648. 

Se-'. 97. — Filing false affid.avit in a jiidici.il 
proceeding — “Art purporfir g to be done under 
ibc .“Xct” — Whether pro.set uiioii f..>r it should be 
commenced within 3 months of the offence, see 
(194a) i M.L.J. loj. 
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SCHEDULE II. 

Portions of Civil Procedure Code Extendino to Court. 

[Repealed by Act I of 1895, S. 12]. 


SCHEDULE III. 

> FORMS. 

A 

Section 53.) 

In the Small Cause Court Jot 
A.B. (plaintiff). 


versus 


C.D. 


A.B.t of- 


(defendant) 

in the town of 


maketh oath (or affirms) and saith that G.D. 

indebted to in the sum of Rs.- 

the house and premises No. 

of , due for 

at the rate of Rs. 


of- 


, situated at 

■months, to wit from- 


— y is justly 

•for arrears of rent of 
•. in the town 


•to- 


per mensem. 


Sworn (or affirmed) before me the 


day of- 


188 


Judge [or Registrar. ^ 


B. 

[See section 54.] 

In the Small Cause Court for 
Form of Warrant. 

I hereby direct you to distrain the movable property of C-£)., on the house and premises 

situate at No. in the town of — — — — , for the sum of— — 

Rs. and the costs of the distress, according to the provisions of Chapter VIII of the Presidency 
Small Cause Courts Act, 1882. 

Dated day of 18 . ,0 .1 . 

\JSxgrud and sealed.) 

To B.F.^ Bailiff and Appraiser. 


[See section 59] 

In the Small Cause Court for 
Form of Inventorv and Notice. 

[State particulars of property seized.^ 

Take notice that I have this day seized the movable property contained in the above inventory 

r tU sum of being the amount of month’s rent due to A. B., 

lor tne that unless vou oav the amount thereof, together with the costs of this 

trMs within five days from the date hereof, or obtain an order from one of the Judges or the 
n rtf the Small Cause Court to the contrary, the same will be appraised and sold pursuant to 

of Chapter VIII of the Pr=sid.!ncy Small Cause Courts Act, i88a. dated the 

‘‘“y (Signed) E.F., 

Bailiff and Appraiser. 


To C.D. 


D 


section 64) 

In the Small Cause Court for 

Take notice that we have appraised the movable property seized on the ■ ■ — 

Qf , under the provisions of Chapter VIII of the Presidency Small Cause Courts 

Act 1882 of which seizure and property a notice and inventory were duly serv^ upon you [or upon 

* [ on your behalf, as the case may Ae] under date the ■ » 

and that the said property will be sold on the [two clear days at Ic^t after the date of the 

notice! eit ^ 

d y of • 


pursuant to the provisions of the said Act. Dated this 


(Signed) B.F., 
G.H., 

Bailffs and Appredser 


To CM 
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E 

section 66] 

In the Small Cause Court Jot 

SCAU OF FEES TO BE LEVIBO IN DISTRAINTS FOR HoUSE-RENT* 


Sums sued for. 

Affidavit and 
warrant to 

Order to sell. 

Commission. 

Total. 


distrain. 








' Rs. 

A. 

p. 

Rs. 

A. 

p. 

Rs. 

A. 

p. 

Rs. 

A. 

p. 

Rs. 

1 and 

under 

Rs. 

5 

' 0 

4 

0 

0 

8 

0 

0 

8 

0 

i 

1 

4 

0 

5 

,, 

10 

0 

8 

0 

0 

8 

0 

1 

0 

0 

2 

0 

0 

10 

99 

if> 

0 

8 

0 

0 

8 

0 

1 

8 

0 

2 

8 

0 

>5 

99 

20 

0 

8 

0 

1 

0 

0 

2 

0 

0 

3 

8 

0 

30 

9f 

25 

0 

12 

0 

1 

0 

0 

2 

8 

0 

4 

4 

0 

«5 

99 

30 

1 

0 

0 

1 

0 

0 

3 

0 

0 

3 

0 

0 

so 

99 

35 

1 

0 

0 

1 

0 

0 

3 

8 

0 

5 

8 

0 

35 

99 

40 

1 

0 

0 

1 

8 

0 

4 

0 

0 

6 

8 

0 

40 

99 

45 

I 

4 

0 

9 

0 

0 

4 

8 

0 

7 

12 

0 

45 

99 

50 

1 

8 

0 

9 

0 

0 

5 

0 

0 

8 

8 

0 

50 

99 

60 

9 

0 

0 

9 

0 

0 

6 

0 

0 

10 

0 

0 

to 

99 

80 

9 

8 

0 • 

9 

8 

0 

6 

8 

0 

1 1 

8 

0 

to 

9> 

too 

3 

0 

0 

3 

0 

0 

7 

0 

0 1 

»3 

0 

0 

Upwards of 

lOO 

3 

0 

0 

3 

0 

0 

7 per centum 


... 



Xhe above scale includes all expenses, except in suits where the tenant disputes the landlord’s 
claim and witnesses have to be subpoenaed, in which case each subpoena for sums under Rs. 40 
must be paid for at four annas each, and twelve annas above that amount ; and also where peons 
arc kept in charge of property distrained ^[four annas per day must be paid per man.] 

SCHEDULE IV^ 

[4$*^^ Section 72] • 

Fees for Summonses and other Processes, 


When the amount or 

f 


Fee for other 

value of the subject* 
matter exceed. 

But does not exceed. 

t 

Fee for summonses. 

processes. 


Rs. 

o 

10 

90 

50 

too 

900 

300 

400 

500 

600 

700 

800 

900 

1,000 

1>100 

1,900 

1,300 

1,400 

1,500 

1,000 

1,700 

1,000 

1,900 



Rs. 

10 

90 

50 

100 

900 

900 

400 
500 
600 
700 
800 
900 
1,000 
1 ,100 

I ,200 

1,300 
1,400 
1 ,500 
1 ,600 
1,700 
1 .800 
1,900 

9,000 


Rs. 

A. 

p. 

0 

9 

0 

0 

4 

0 

0 

8 

0 

I 

0 

0 

1 

4 

0 

I 

8 

0 

I 

19 

0 

2 

0 

0 

2 

4 

0 

2 

8 

0 

2 

19 

0 

3 

0 

0 

3 

4 

0 

3 

0 

0 

3 

8 

0 

3 

10 

0 

3 

12 

0 

3 

^4 

0 

4 

0 

0 

4 

2 

0 

4 

4 

0 

4 

6 

0 

4 

8 

0 


Rs. 

o 

o 

0 

1 
9 

3 

4 

5 

6 

7 

8 

9 

10 

10 

1 1 

1 1 

19 

12 

*3 

^3 

14 

*5 



p. 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 


IT , . LEG. REF. 

An their application to the Court of Small 
. of Calcutta, these words have been sub- 
uuted by the words ^‘such sura not exceeding 


eight annas per day as may be fixed from time 
to lime by the Chief Judge most be paid per 
man” by Ben. Act XX of 1932. 
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THE PRESIDENCY-TOWNS INSOLVENCY ACT (III OF 1909). 


Year. 

► 

No. 

Short title. 

* 

» 

Amendments. 

1909 

' 

III ' 

The Presidency-Towns Insol- 
vency Act, 1909. 

Rep. in part, X of 191 4. 

Amended. XI of 1920; IX of 1926; XI 
of 1927; XIX of 1927 ; III of 1929; 
X of 193C; ard Government of India 
(Adaptation of Indian Laws) Order 
1937. 


PREFATORY NOTE: Nature of Modern Law of debtors and csieditors.- — The 
present law of debtors and creditors is a modern creation originating: in the necessities of 
a widely spread industrial life. ^'Modern commerce is necessarily founded largely on 
credit, and credit could not have existed without the power of enforcing the fulfilment of 
financial contracts. On the other hand, remedies against a debtor’s person and still more 
against the persons of his family are not only inconsistent with the growth of opinion 
among civilised communities, but arc in themselves, worse than futile, inasmuch^ as they 
strike at the root of all personal effect on the part of a debtor to retrieve his position and 
render a return to solvency impossible. Hence, the necessity of devising some system 
which is just to creditors, while not unduly harsh upon debtors, which discrimmates between 
involuntary inability "to meet obligations and wilful refusal or neglect and which secures to 
creditors as between themselves an equitable share of such of the debtor s assets as may 
be available for the payment of his liabilities. Thus, while the law of bankruptcy has 
been largely the product of commercial development, it has necessarily been of slow and 
gradual growth tentative in its character, and subject to oscillation between the extremes 
of conflicting interest, according to the temporary and varying predominance of each of 
these interests from time to time. No intelligible grasp of the principles which underlie 
the history of bankruptcy legislation, and no satisfactory explanation of the fluctuating 
tendencies which have marked its progress are possible without bearing these considerations 
in view. 

History of Insolvency Legislation in British India: (o) Presidency-towns and 
(b') Mofussil. — ^Jurisdiction to grant relief to insolvent debtors in India was 
first derived from the Acts of Parliament pass^ in the year 18TO, being 39 and 40 Geo. Ill, 
c 79 It empowered the Supreme Courts at Fort William and Madras and the Recorders 
Court at Bombay to make rules and orders for granting to insolvent debtors in India the 
relief intended by an Act of Parliament called the Lord’s Act passed in the year 1759, being 
32 Geo II c. 28. The statute 9 Geo. IV, c. 73, marks the beginning of special insolvency 
legislation for India. Though presided over by a Judge of the Supreme Court the insol- 
vent Court had by this statute a distinct and separate existence and appeals lay from its 
decision to the Supreme Court. This statute passed originally only for four years, was 
extended from time to time up to 1848, when it was repealed and the Indian Insolvency 

11 and 12 Viet., c. 21 — was passed Which remained in force in the Presidency-towns 

and Rangoon till the first day of January, 1910, when it was repealed by the Presidency- 
Towns Insolvency Act, 1909. Various attempts had been made before this to reform the 
insolvency law prevailing in the Presidency-towns and Rangoon. The history of the 
various attempts to reform the existing law dates back to 1870, when Sir James Stephen 
proposed to enact a new law for the whole of India. This proposal was thought to 
too ambiguous ; the mofu^sil was not at that time ready for a bankruptcy l^w and the 
Bill was dropped. But when thirteen years later proposals to make some small amend- 
ments in the Act of 1848, were circulated, it appeared from the comments ^ those proposals 
that there was a widespread demand for an entirely new Act for the Presidency-towns. 


LEG. REF. . . 

*^Sch. V has been inserted in the Act in its 


application to the Court of Small Causes of 
Calcutta by Ben. Act VIII of 1934* 
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The matter was accordingly taken by Sir Courtney Ilbert, the^ law Member at the time, 
and in 1885 a Bill was drafted and circulated framed on the lines of the Act which had 
been passed in England, two years before the Act of 1883. in which the present law of 

bankruptcy was and still is consolidated. The opinions on that Bill show a general agree- 

ment that the Act of 1848, was out of date and ineffective. There was, as indeed was 
unavoidable, a considerable difference of opinion as to details, but on the whole the Bill 
was favourably received. The mercantile communities of the Presidency-towns who are 
specially interested approved of it. The Bill was modified in some respects to meet 
criticisms, and on 29th of May, 1886, was introduced in this Council. There, for some 
reason which is not known, the matter seems to have stopped. Whether the legislature 
was engrrossed in other projects or whether the very technical character of the subject 
chilled the enthusiasm of the Council was not known, but the only action taken was that 

in 1892, a Select Committee considered the Bill at one meeting and did no more, and that 

in 1899, a second Committee again took up the Bill and after one meeting reported that it 
should not be proceeded with until some modifications had been made. Since then no 
further steps had been taken, but in the interval the Provincial Insolvency Act has been 
passed with the result, as the Chief Justice of Madras has pointed on, that the law of 
insolvency is enlightened and up to date in the mofussil, while in the I^esidency-towns it 
continues to be antiquated and inefficient. Writing in 1902, the Bengal Chamber of Com- 
merce again urged the matter on the attention of the Government and the Presidency-towns 
Insolvency Act was finally enacted by the legislature. {See Statement of Objects and 
Reasons. ) 
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THE PRESIDENCY-TOWNS INSOLVENCY ACT (III OF 1909)*. 

[12/h March, 1909. 

An Act to amend the L.aw of Insolvency in the Presidency toizms [. 

Whereas it is expedient to amend the law relating to insolvency in the 
Presidency-towns and the ®[town of Karachi] ; It is hereby enacted as 
follows: — 

Preliminary. 

Short title and commence- 1- (1) This Act may be called The Presidency- 

ment. TOWNS INSOLVENCY ACT, 1909. 

(2) It shall come into force on the first day of January, 1910. 

Definition. 2. In this Act, unless there is anything repug- 

nant in the subject or context, — 


^ LEG. REF. 

For Statement of Objecos and Reasons, see 
/«di«7, 1908, Pt, V, p. 275; for Report 
. see ibid., T909, Pt. V, p. 

^ and for Proceedings in Council, see ibid., 1908 
Ft- VI, pp. 41 and 182 and ibid., 1909, Pt. VI, 
Pp. I* and 22. 

•Inserted by Act IX of 1926. Which in 
turn was substituted by A.O. 1937, 

„ NOTES. 

• — Old and New Act. — Where an ad- 

judication has been made under the old Insol- 
ven^ Act (ii and 12 Viet. c. 21) all questions 
arising in the course of the insolvency, except 
■ S^®***®^ of pure procedure, will be governed 

Act. 19 I.C. 57*»X5 Bom.L.R. 

On this section, see also 112 I.C. 541 

AND PoLlCY OF THE AcT. Any 

between the insolvent and the 
Offi ^^ducted behind the back of the 

Assignee and without informing the 
null and void as wholly repugnant to 
I Q of the Act* 27 419 = 87 

che* Presenting petition to recover debt 

^nd expedidously is an abuse of process 
LKiurt and petition should be dismissed. 48 
M 867 -=47 M.L.J. 7.0. 

.j, ocxiPB AND Object of the Act. — The Pre- 
^ Act has for its object, not so much the 

icl of insolvent debtors, as the prevention of 

C.C.M — 504 


insolvent trading and the protection of the 
public. A dcVjior is adjudicated for his own 
demerits, and tlic merits of the petitioning credi- 
tor arc not material. 39 G.W.N. 324. There 
is no such thing as a petition under the Insol- 
vency Rules of the Calcutta High Court in 
connection with a notice of motion. There 
must be an affidavit in support of the motion 
not a petition. See 40 C.W.N. 1031. 

CONSTRUCITON OF .'\CX EnCSI.ISH LaW. 

Where the provisions and the wordings of the 
Pres. T. Ins. Act are almost the same as those 
of the English Bankruptcy Act, the rulings of 
the English Courts on the latter Act arc to be 
followed in interpreting the Indian Act, 1931 S. 
4.4; 1931 S. 70. Rules made under insolvency 
jurisdiction must be strictly followed. 40 C.W. 
N. 1031. 

A SUOGF-STION FOR AMENDMENT. It is dcsir- 

able to have this Act amended so as to insert a 
provision corresponding to S. 78 {2) of the 
Prov. Ins. Act. 35 Bom.L.R. 12=1933 = 

58 B. 505. R. 202 (2) of the Rangoon High 

Court Rules framed under the Pres. ' 1 '. Ins. Act 
is not ultra vires, 8 R. 514=1913 R. 61. 

Estoppel. — The law of estoppel does not 
operate to prevent the provisions of this Act 
having effect. 46 L.W. 515=!. L.R. (,*938) 
Mad. 123=1937 Mad. 961. 

Costs. — In insolvency proceedings, unless an 
order is made to the contrary, only half the 
attorney’s fees should be allowed as costs 
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(a) ^'creditor** includes a decree-holder; 

‘'debt” includes a judgment-debt, and “debtor” includes a judgment- 

debtor ; 

^{bb') “judge” includes a Judicial Commissioner and an Additional 
Judicial Commissioner; 

{bbb') “limits” of the ordinary original civil jurisdiction” means, in 
respect of the Court of the Judicial Commissioner of sind, the limits of the 
municipal district of Karachi as from time to time constituted under the Bombay 
District Municipal Act, 1901, the Port of Karachi, the Cantonment of Karachi and 
Manora, and any area within the origfinal civil jurisdicton of the Court notified in 

this behalf by the Provincial Government;] 

(c) “official assignee” includes an acting official assigfnee ®[and a deputy 
official assignee whether permanent or. acting] ; 

{d") “prescribed” means prescribed by rules ; 

(e) “property” includes any property over which or the profits of which 
anv person has a disposing power which he may exercise for his own 
benefit ; 

(/) “rules” means rules made under this Act ; 

“secured creditor” includes a landlord who under any enactment for 
the time being in force has a charge on land for the rent of that land ; 

(/t) “the Court” means the Court exercising jurisdiction under this Act; 

and 

(i) “transfer of property” includes a transfer of any interest therein 
and any charge created thereon. 

PART I. 

Constitution and Powers of Court. 

Jurisdiction. 

Courts having jurisdic- 3. The Courts having jurisdiction in insolvency 

tion in insolvency. under this Act shall be — 


LEG. REF. 

' Inserted by Act IX of 1926. 
* Added by Act X of 1930. 


NOTES. 

whether or not the costs are made payable out 
of the estate. 44 M.L..J. 411 = 17 L.W. 350. 

See also 56 C. 667=1928 C- 786 (F.B.). 

See. 2 (a>. — The term “creditor’* docs not 
include his benamidar. 34 I.C. 71=20 C.W.N. 


995 - 

Sec. 2 (b): Debtor. — Infant cannot be 

debtor, and so cannot be adjudicated insolvent. 
5 “^^ 43 C. 1157 = 20 C.W.N. 1065. On this 
section, see also 34 A. 26; It I.G. 14; 29 G. 533 » 
36 C. 941. 

Sec. 2 (c). — The necessity for this amend- 
ment has been explained as follows: — “There 
is no specific provision in this Act for the 
appointment of a Deputy Official Assignee 
could discharge all the duties and _exercise_^^l 
the functions of the Official Assignee. The 
insolvency work of tlie High Courts has increased 
since 1909 and the necessity oi affording ^®he 
to the Official Assignees has been felt. It «s 
therefore proposed to give power to the Ghict 
Justices of the High Courts to appoint one or 
more Deputy Official Assignees wiffi the neces- 
sary powers.” (Statement of Objects and 


Reasons to Act X of 1930). 

Sec. 2 (e). — “Property is that property only 
over which a person has absolute and uncondi- 
tional power of disposal. 6 L. i =47 M.L.J. 
857 (P.C.). Insolvent’s credit and reputation 
are not part of the Insolvent’s property within 
S. 2 (e) and so the damages caused by loss of 
credit and reputation do not vest in the O.A. 
but remain vested in the insolvents in spite of 
the bankruptcy. The insolvents therefore can 
maintain and carry on a suit for damages caused 
to their reputation and credit in their personal 
capacity. The principle applicable to the indivi- 
duals is also applicable to two or three persons 
carrying on business under a firm name. 1930 
R. 289. Even though the Co-operative Bank 
has a statutory lien on the shares held by its 
members and it is provided by Statute that the 
interest of its members shall not be liable to 
attachment, sale or the claims of the O. A. or 
Receiver, still the shares arc *‘the property” of 
the insolvents within the meaning of S. 2 {e) of 
the Act, since, subject to the lien, the insolvents 
have a disposing power over the shares and its 
profits. 27 S.L.R. 224=1933 S. 355 - 

Sec. 2 (g). — “Secured creditor,” meaning of. 
See 31 Bom.L.R. 35- A Bank claiming a lien 
on the share of its insolvent member is a 
“secured creditor.” 27 S.L.R. 224=1933 S. 355 - 
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(a) the High Court of Judicature at Fort William, Madras, ^[and 
Bombay] , 

(fr) [the Court of the Judicial Commissioner of Sind]. 

4. All matters in respect of which jurisdiction is given by this Act shall 

be ordinarily transacted and disposed of by or under 
Jurisdiction to be exercis- direction of one of the Judges of the Court, and 

ed by a single Judge. Chief Justice or ^[Judicial Commissioner] shall, 

from time to time, assign a Judge for that purpose. 


Exercise of jurisdiction 
in chambers. 

any part of his jurisdiction. 


5. Subject to the provisions of this Act and of 
rules, the Judge of a Court exercising jurisdiction in 
insolvency may exercise in chambers the whole or 


6. (1) The Chief Justice or ® [Judicial Commissioner] may, from time to time 

direct that, in any matters in respect of which juris- 
Delegation of powers to diction is given to the Court by this Act, an officer of 
o cers o our . Court appointed by him in this behalf shall have 

all or any of the powers in this section mentioned ; and any order made or act 
done by such officer in the exercise of the said powers shall be deemed the order 
or act of the Court. 

(2) The powers referred to in sub-section (1) are the following, 
namely : — 


(a) to hear insolvency petitions presented by debtors, and to make orders 
of adjudication thereon ; 


{b') to hold the public examination of insolvents; 

(c) to make any order or exercise any jurisdiction which is prescribed 
as proper to be made or exercised in chambers; 

(<f) to hear and determine any unopposed or cx parte application; 

{e') to examine any per.son summoned by the Court under section 36. 

(3) An officer appointed under this section shall not have power to commit 
for contempt of Court. 


7. Subject to the provisions of this Act, the Court shall have full power 

to decide all questions of priorities, and all other 
Power of Court to decitle questions whatsoever, whether of law or fact, which 
solvency*^”^ arising in in- may arise in any case of insolvency coming within the 

cognizance of the Court, or which the Court may 


lev. LFO. RFF. 

Substituted by Act IX of 1926, and ap^ain 

for words ‘Bombay and Rangoon^ 
»y A.O., T937. 

Substituted by Act IX of 1926* 
Substituted by Act IX of I926* 

NOTES* 

3 (b)* — S. 3 makes the Migh Court the 
on y Court competent to exercise insolvency 

jurisdiction. 22 L.W* 362= 1925 M. 243. 

procedure prescribed by Rr. 79 to 83 of the 

nsolvency Rules must br followed by the 

o w Court on its Original Side. 35 

'-.W.N. 567. 

^ 1^* — A. Judge of High Court sitting in 
thf r** exercises original jurisdiction and 

_ cannot determine any questions which 

v*^®^ from the jurisdiction of the Civil 
r s by the Madras Estates Land Act, which 
cial Act. 13 L.W. 374 = 61 I.C. 991. 
1937 Rang. 237. 


IS a spe 
also 


Sec. 5. — Mortgage by insolvent — Good faith 
— Absence of intention to delav or defeat credi 
tors — Mortgage, if an act of insolvency. 53 
I.C. 175. 

See. 6. — As to attorney’s right of audience, 
see 37 B. 40-1=19 I.C. 421. 

See. 6 ( 2 ) (d) and fe). — Registrar if a Court. 
see f,6 0.667=115 I.C. 39 fF.B ). Under S. 6 
(2) and (e) the Registrar in insolvency can 
deal with an application under S. 36 ( i ). 66 
I.C. 7 * 5 -=25 C.W.N. 750. See also Calcutta 
Insolvenrv Rules No. 5; 54 C. 858; to6 I.C. 
<^26^ 1928 Cl. 50. 

Se'-. 7 . — Scope of section. 4 R. 157; 30 

C.W.N* 346—1926 C. 596. Sdd afso 61 M.L.J* 
763=1932 C. 66. S. 7 is applicable only 
to cases where there has been an adjudi- 
cation in insolvency. It is not applicable to 
procoedinRS to admini.stcr a deceased dcbtor*s 
estate initiated under S . loO. 63 M.L.J. 810=56 
^73— ^933 M. 74. The Indian legislature has 
always the right to legislate in respect of pro- 
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deem it expedient or necessary to decide for the purpose of doing complete 
justice or making a complete distribution of property in any such case: 

* [Provided that, unless all the parties otherwise agree, the power hereby 
given shall, for the purpose of deciding any matter arising under section 36, 
be exercised only in the manner and to the extent provided in that section.] 


LEG. REF. 

* Proviso to S. 7 added by Act XIX of 1927. 

NOTES. 

perty, whether within or without British India 
which can be made available for distribution 
amongst the creditors in accordance with the 
principles of International Law provided such 
property can be made available by enforcing an 
order in personam against the possessor thereof. 
148 I.C. 941 = 1934 S. -(4. The Ins. Court in 
Madras can adjudicate upon claims of third 
parties relating to immovable properties 
which are outside the limits of the ordinary 
original jurisdiction of the High Covirt. 40 M. 
810^36 I.C. 524. See also 27 S.L.R. 275. 
This section gives jurisdiction to the High Court 
in garnishee proceedings where the garnishee lives 
outside the jtirisdiction. See 1928 M. 732 (F.B.) 
following 40 M. 810 and 37 C. 418 (P.C.). The 
question of the O.A’s. title by reputed ownership 
is a question arising in insolvency proceedings 
and would fall to be decided under S. 7. 1932 
S. 207. An application by a stranger claiming a 
lien on certain property of the insolvent on the 
ground that the applicant was gii’en a lien on 
the propertv' by the insolvent does not lie under 
S. 7. 1932 S. 207. Where the O.A. summons a 
person alleged to be indebted to the insolvent 
estate as a witness under S. 36 of the Act and 
that witness dispute.s his indebtedness to the 
insolvent, the Ins. Court has no jurisdiction to 
make an order for payment of the amount 
by him and the O.A. must only proceed by 
way of suit to recover the amount. 52 M. 717 
= 57 M.L.J. 145 (F.B.). Obiter. — The O.A. is 
entitled to proceed by way of motion under 
S. 7 of the Act in those ca.ses where he has a 
money claim against a stranger to the insol- 
vency. It is then for the Ins. Court to say 
whether the matter is one which it is reasonable 
having regard to the convenience of all con- 
cerned, to deal with on a motion, or whether it 
should be dealt with in a regular suit. 52 M. 
717 = 57 M.L.J. 145 (F.B.). The Civil Court can 
try a suit for possession by a stranger against the 
O. A. who claims that the property is his. S. 7 
is an enabling section and S. 36 docs not take 
away the jurisdiction of existing Court. 35 B. 
473=12 I.C. 391. No suit lies to set aside an 
order made by the Ins. Court disallowing a 
claim made to goods seized by the O.A. after 
adjudication. 44 I.C. 847 = 40 M. 1173. See also 
47 I.C. 298. Powers of Ins. Court — Questions 
affecting title to property of insolvent — -Juris- 
diction to determine — Effect of the decision of 
the Ins. Court. See 65 I.C. 244 = 42 M.L.J. 
141. See also 14 Rang. 652=1937 Rang. 214. 
Joint family manager — Insolvency^ — ^O.A's right — 
Possession of joint property. See 43 M.L.J. 569= 
68 I.C. 8g8. Although owing to the division of 
status brought about by a suit for partition insti- 
tuted by the sons after their father’s insolvency. 


the father and the O.A. lose the right of private 
sale of the family property including the shares 
of the sons, it is open to the O. A. to obtain a 
declaration against the sons and get the family 
property including their shares therein sold by 
or through Court. S. 7 gives the widest powers 
to the Ins. Court to go into such a question 
and to declare the liability of the son’s shares in 
the family property for the proved and just 
debts of the father insolvent and make all 
necessary orders for their realisations. 54 
739=61 M.L.J. 66=1931 M. 317. Wide as the 
provisions of S. 7 are, it does not follow that 
every dispute between the O.A. and the Hindu 
sons can be dealt with under that section. So 
long as the son himself chooses to appear before 
the' Ins. Court and raise questions as to the 
binding nature of the father’s debt, it may be 
decided. Where he does not do so, the ques- 
tions cannot be decided behind the back of the 
son at the instance of the O.A. And there is 
no procedure for compelling the son to appear 
before the Ins. Court and have the question 
adjudicated. 55 M. .558=1932 M. 381=63 M. 
L. J. 37. See also 1932 S. 50; 1932 S. 208. Proce- 
dure to be adopted by O.A. in case of property 
of insolvent standing benami in name of wife. 
See 54 C. 251, Where the insolvent effects a 
fraudulent transfer to his wife the O. A. can sue 
under S. 7 to have it declared void. But he 
cannot sue under the section for a declaration 
that he has a disposing power over the remain- 
ing property belonging to the sons of the insol- 
vent. 25 S.L.R. 521 = 1932 S. 50. Fraudulent 
transfer by O. A. — Ins. Court can order trans- 
feree with notice to reconvey. 83 I.C. i 74 > 
27 M.L.J. 66. 

Application to set aside several transac- 
tions BY insolvents with DIFFERENT PERSONS. 
— There are no specific rules prescribing the 
form in which an application should be made 
when it is sought to impugn a transaction by 
an insolvent on the grounds mentioned in 
Ss. 55 and 56. But the Court is bound ^in 
some measure to observe the ordinary prin- 
ciples as to framing suits laid down by the C. 
P. Code. So an application under S.^ 7 
which the Court is required to investigate a 
number of different transactions between the 
insolvents and different persons is defective ; it 
is like joining different causes of action against 
different defendants and, on grounds of pracU- 
cal convenience, cannot be permitted. 60 C. 
1367= 1934 C. 232. 

Payment of money to creditor after ad- 
judication — Right to set aside by applica- 
tion OR Regular suit. — Where, after the order 
of adjudication, a creditor receives paym^t ot 
money in discharge of his debt, the^ O. A. i* 
entitled to have the payment set aside by an 
application under S. 7 and he need not resor 
to a regular suit. Whether the creditor can ge 
and retain money which belongs to the estate 
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NOTES. 

ia payment of his debt in excess of what he 
would get by way of rateable distribution, is a 
question which should properly be decided by 
a Bankruptcy Court and not by a separate suit. 
148 I.G. 941 = 19348. 44. See also 14 R. 652. 

Sec- 7 (Proviso). — As to the effect of the 
proviso see 62 M.L.J. 103 = 55 385 • 

Denial of joint family — Power of Ins. Court to 
decide issue as to status. 62 M.L.J. 103. Where 
in an application under S. 7, the O. A. does 
not claim a higher or a better title than the 
insolvent, the question whether the Ins. Court 
should exercise its Jurisdiction under the section 
or should refuse to do so and refer the O. A. 
to a regular suit must depend upon the facts of 
e^h case and no hard and fast rule can be 
laid down in that behalf. In this case, the pro- 
ceedings started on an application under S. 7 
Were already three years old and properly in 
dispute^ was situate and parties resided within 
the jurisdiction of the Court to which the ap- 
plication was made under S. 7. No prejudice 
co\dd be caused to the party against whom the 
action was taken, if he was required to defend 
his title to the property in such proceedings in- 
«ead of in a regular suit. Held, that the Ins. 
Court should not decline to exercise its jurisdic- 
UonunderS. 7. (1932 S. 50, Not Appr.) 1932 

8. 208. The Ins. Court has jurisdiction under 
** decide disputes falling within the pur- 

and 


to 

of the section between the O. A. 
parties, even though the O. A. does 
a higher and better title. 1932 S. 


not 

208 


S; 7 
view 
third 
claim 

= 27 S.L.R. 275. 

Application by creditor under Ss. 55 and 
50, IP BARRED. — The proviso to S. 7 is no bar 
application by a creditor under Ss. 55 
ana 56 of the Act to set aside certain transac- 
*he insolvent as void against the O. 
A., .because it cannot properly be described as 
ansing under S. 36.” 60 C. 1367=1934 C. 

232. 

8®^®* 7 and 8. — There is no right of appeal 
on point of jurisdiction only against a mere 
Cclaratory order of an Insolvency Court con- 
aimng a direction to the Official Assignee, 
With regard to his capacity to make the joint 
property of the insolvent available for 
c payments of his debts except such debts as 
arc tainted with immorality, as no substantial 
nwt^r in dispute can be said to have been de- 
ciaea by the order of the Court. 166 I.G. 68 = 
*«936 Rang. 525. 

7 , 17 and 60 . — Under S. 7 only those 
oers can be made which are necessary for the 
the insolvency, that is to say, for 
* ttatmg the distribution of the assets among 
c creditors. A pension payable by Govern- 
j ® an insolvent is not “property” of the 

* ® vvilhin the meaning of S. 17 of the 
g g’ Court has no jurisdiction under 

order the insolvent to pay any 
^ of such a pension to the Official Assig- 
distribution among the creditors, as 
P'^Sh the insolvent’s pension can properly 
^ described as “income” within the 


meaning 


of tK » . . ***v.«. 

Pfovision, it U not liable to attachment 

of a decree. It follows from the 

the Court baa no power under S. 7 


of the Act to direct a creditor of an insolvent 
to return to the insolvent the pension pay order 
and pension papers deposited by the latter as 
security for a loan. I.L.R. (1939) 2 Cal. 434 
=43 G.VV.N. 1194=1940 Cal. 192. 

Secs. 7 and 36 . — Ss. 7 and 36 give the 
Court power to examine any person touching 
the property of the insolvent. In such a case, 
the fact that the properties about which the 
wife of the insolvent is sought to be examined 
are properties standing in her name and that 
she claims the properties as her own is immate- 
rial. Also, an order for examination cannot be 
refused under those circumstances, merely 
because litigation may ultimately ensue between 
the O. A. and the person sought to be examin- 
ed. But the person examined is entitled to 
all tlie privileges conferred on a witness by the 
Evidence Act, and he cannot be compelled to 
answer any question which the Evidence Act 
allows him not to answer.29 L.W. 40=1929 M. 
183. S. 36 (5) of the Act relates only to property 
admittedly belonging to the insolvent and not 
property the ownership of which is in dispute. 
Where a pereon is summoned and examined 
under S. 36 for the purpose of establishing that 
property had been purchased by the insolvent in 
the witness’s name benami, but the witness 
denies that assertion and claims the property as 
having been purchased out of his or her own 
funds, subsequent proceedings by the Official 
Assignee against witness under S. 7 of the Act 
for a declaration that the properties are the 
properties of the insolvent arc not barred by 
reason of the previous examination under S. 36, 
The words “any matter arising under S. 36” 
appearing in the prov'iso to .S. 7, do not neces- 
sarily mean any matter which has been the 
subject of examination under S. 36. I.L.R. 
(1938) Mad. 72^1937 Mad. 773 = (> 938 ) 2 M. 
1 -J- 377 - efjo I.L.R. (1941) Kar. 455=1942 
S. 21. Where certain persons have been exa- 
mined under S. 36 and have denied the posses- 
sion of books of account, the remedy of the O. 
A. is to proceed by way of suit and not proceed 
under 8. 7, even assuming that an application 
under that section is maintainable in law. 63 
M.L.J. 810. Before a third party can be 
called upon to produce books of account in 
his custody, the O. A. must make out a prima 
facie case that the third party had such books in 
his custody. The report of the O.A. is no legal 
evidence in support of his application. 63 M. 
L.J.810; I.L.R. (1941) Kar. 455. Where the 
O.A. seeks to set aside a transaction falling 
under S. 56 and not covered by S. 36 of the Act 
it is open to the Court to exercise a discretion 
whether to try this matter on a notice of motion 
in the Ins. Court or to relegate the O.A. to a 
suit in the Civil Courts. It is not correct to 
say that the Ins. Court has exclusive jurisdiction 
in the matter of setting aside a fraudulent 
transfer. (50 M. 776, Diss. from.) 34 Bom.L. 
R. 1166—1932 B. 566. O.A., in making the 

application under Ss* 7 ^nd 36^ acts only in his 
capacity as representing the insol v'cnt’s estate 
and not on the strength of any right or claim 
hostile to the insolvent* 59 M. 1020=1936 M. 
77 ^ = 7 * M*L*J, 289 An application by 
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Appeal. 


Appeals in insolvency. 


8. ( 1 ) The Court may review, rescind or vary 

any order made by it under its insolvency jurisdiction. 

(2) Orders in insolvency matters shall, at the instance of any person 
aggrieved, be subject to appeal as follows, namely: — 

(o) an appeal from an order made by an officer of the Court empowered 
under section 6 shall lie to the Judge assigned under section 4 for the transaction 
and disposal of matters in insolvency and no further appeal shall lie except by 
leave of such Judge ; 


save as otherwise provided in clause (a), an appeal from an order 
made by Judge in the exercise of the jurisdiction conferred by this Act shall 
lie in the same way and be subject to the same provisions as an appeal from an 
order made by a Judge in the exercise of the ordinary original civil jurisdiction 
of the Court. 


NOTES. 

the O.A. under Ss. 7 and 36, against a mort- 
gagee from the insolvent, after the mortgage 
has been annulled at ilie instance of the O.A. 
for mesne profits is governed by Art. 109 ol the 
Limitation Act. He can recover only mesne 
profits for three years preceding the date of his 
application. 59 M. 1020 (F.B.). 

Sec. 8. — A person, who was aggrieved with- 
in the meaning of S. 8 by an order of the Ins. 
Court, applied for review, instead of appealing 
against the order, though he had notice of 
insolvency proceedings. //e/J, in the absence 
of sufficient grounds, power of review under 
S. 8 would not be exercised. 163 I.C. 122 = 
1936 S. 71. S. 8 makes it clear that the Court 
has power to review its orders like the order 
of adjudication passed without hearing the 
Counsel, but the powers of Court in such 
matters are vested in the Judge appointed by 
the Chief Justice under S. 4 of the Act. Where 
the application for review came up for hearing 
before the Judge, Nvho should have decided it, 
but was heard and decided by the Judge who 
had ceased to be the Insolvency Judge. Held^ 
that he had no jurisdiction to deal with it in the 
absence of authorization by the Chief Justice. 

1 71 I.C. 666=1937 Rang. 237. Under S. 8 
(1) read with S. 90, a Court, exercising insol- 
vency jurisdiction has the power of review con- 
ferred on a Court of ordinary original jurisdic- 
tion by O. 47, C. P. Code. But while the 
jurisdiction to review conferred by O. 47, C. P. 
Code, is of a restricted nature, the power of an 
Insolvency Court under S. 8 <i) to review, res- 
cind or vary an order made by it is not so res- 
tricted, but is far wider. I.L.R. (1940; Kar. 
cjg. 1932 Bom. 568 Art. i8i of the Limita- 
tion Act, and not Art. 173 or 162, will apply 
to an application for review under S. 8 (i) of 
the Presidency Towns Insolvency Act. 7 R. 20 r 
= 118 I.C. 615=1929 R- 229. See also 1941 
Sind. 1. Neither Art. 162, nor Art. 173 Limi- 
tation Act applies for an application for review 
under S. 8 (i) of the Presidency Towm Insol- 
vency Act. Art. 181 also will not apply ^ it 
is confined to applications under the Code of 
Civil Procedure. There is no period of limita- 
tion for such an appUcaUon, but no application 
for review ought to be entertained under S. 8 
(1) to save the time, provided for appeal when 


the application for review is filed for the pur- 
pose of extending the time for appealing. I.L. 
R. (iQ-to) KLar. 513. It is open to the High. 
Court in its discretion to extend the time pres- 
cribed Ibr appealing against an adjudication 
order, if necessary. 29 C.W.N. 884=89 I.C. 
584. There is no riglit of appeal on the point 
of jurisdiction only against a mere declaratory 
order of an Insolvency Court containing a 
direction to the O.A. with regard to his 
capacity to make the joint family property of 
the insolvent available for the payments of his 
debts, except such debts as are tainted with 
immorality, as no substantial matter in dispute 
can be said to have been decided by the order 
of the Court. *936 R. 525. The right time 
for the minor sons of the insolvent to raise the 
question as to the Jurisdiction of the Court to 
make any declaration binding on them arises 
if and when the O.A. proceeds against their 
shares for the payment of any specific debt of 
the insolvent and Insolvency Court assumes 
jurisdiction to decide whether their shares are 
liable, or not for the satisfaction of that particu- 
lar debt. 1936 R. 525. Registrar in insoL 
vency has jurisdiction to pass order of rescission 
of discharge under S. 8 (i). 54 C. 858. An in- 

terim protection order made as an original order 
by judge exercising jurisdiction under the Act 
is appealable, and it is a judicial order. 40. B. 
461 = 31 I.C. 507. Order by Judge in insolvency 
refusing to issue a commission is not appealable, 
see 4 Bur.L.J. 254=3 R* 605 = 1926 R. 64. S. 8 
(i) gives the Court an unlimited power to 
review, rescind or vary and S- 90 (i) caimof 
operate to limit that power by importing the 
provisions of O. 47, R. i of the Code. 7 R- 
201 = 1929 R. 229; 34 Bom.L.R. 1175=19323. 
569. See also I.L.R. (1940) KLar. 513. Applica- 
tion to Judge to discharge Registrar’s order, if. 
appeal — Order of Judge treating it as review, if 
appealable. 56 C. 667=115 I.C. 39, A third 
person whose title to property is afiected by an 
adjudication order is a person aggrieved by it 
and is entitled to appeal from it. But he is 
not entitled in any appeal under Cl. (2)of S.8 to 
succeed on the basis merely of absence of notice 
by the Insolvency Court before it passed the 
order appealed against. He can only urge that 
the circumstances of the case are such that it 
is highly inequitable and unjust that an order 
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PART II. 

Proceedings from act of Insolvency to Discharge. 

Acts of insolzfency. 

. ^ , 9. A debtor commits an act of insolvency in 

Acts of insolvency. following cases, namely;— 

(a) if, in British India or elsewhere, he makes a transfer of all or 


NOTES. 

so vitally afTecting his interests should have 
been passed behind his back and without 
notice to him and in circumstances 
when he had no means of knowing of 
the existence of the proceedings in which that 
order was passed against him. 32 S.L.R. 672 = 
1938 Sind 82. It is necessary and desirable 
that in appeals against an order of adjudication, 
notice of the appeal should be served on the O- 
A. 29 G.W.N. 8843S89 I.C. 584. Power of 
In^lvency Court to rescind or vary its orders — 
Joint Hindu family — Adjudication of adult sons 
as insolvents — Minor son’s shares, if vest in O. 
A. 84 I.C. 128^1924 M. 79T. See also 51 M. 
417 (F.B.). Insolvency petition by or against 
partner of firm pending in High Court — Insol- 
vency petition by or against another partner 
filed in District Court subsequently — Transfer 
of, to High Court — Jurisdiction. See 48 M. 514 
— 48^ M.L.J. 228. An order of a Judge 
refusing to review an order made in insol- 
yencv jurisdiction is appealeablc under S. 8 
(2) (6), and the direction in S. 28 (2) (6) does 
not import that an appeal lies only if conditions 
exist which make an order made by a Judge 
in the exercise of original jurisdiction appeal- 
able. (3 Rang. 603 and 6 Rang. 363, Diss. 
from.) 60 Bom. 792 = 38 Bom.L.R. 575=1936 
Bom, 321. On this section, see also 23 M.L.J. 
221 = 12 M.L.T. 169; 7 I.C. 765; II Bom.L.R. 
1032. 

“Person Aggrieved.” — See 53 C. 866 = 99 !• 
G. 736=1927 C. 163; See also 1928 G. 50. 
Insolvent is not a person aggrieved and has 
no right of appeal. 97 I.C. 486= 1926 M. 1214. 
Third persons whose title to property is affec- 
ted by order of adjudication and on whom any 
real hardship is effected, are “aggrieved per- 
sons” within the meaning of the Act. Their 
remedy against the order of adjudication is to 
n^vc the Court which passed the order of 
adjudication, under S. 8, cl. (i) or to appeal 
against that order under cl. (2) {b),See 30 S.L. 

1^36 Sind. 246; 1941 Sind. i. 

Part II (Secs. 9 to 45 ). — The mere fact that 
Ss. 9 to 45 are headed “Proceedings from act 
^f^'^jsolvency to discharge” does not limit their 
application to the stage and time of obtaining 
the order of discharge. 37 C.VV.N. 7*8 = 57 C. 
L.J. 467=1933 c. 699 . 

P^®^*>*NGS. = The act of insolvency 
J'Ot be stated verbatim in the words of S. 9. 
At Will be enough if the petition and afhdavil 
frgethcr sufficiently disclose the meaning 

37 M. 555= «9 19 = 24 

502. The creditor has not only to pui 
orward in his petition a specific act of insol- 
vcacy M contained in S, 9, but he has also tc 


prove that an act of insolvency has actually 
been committed. The creditor’s petition also 
according to S. 13 must be verified by an affi- 
davit or affidavits of some person on his behalf 
having knowledge of the fact. 1933 R. 280 = 
149 I.C. 1036. See also 50 B. 694=1926 B. 405: 
28 Bom. L.R. 680=1926 B. 383. 

Construction of Section. — Per Rankin, C.J. 
— “I f there is one thing more than another upon 
which the Court is obliged and entitled to treat 
the words of the statute with great strictness, 
it is the definition of acts of insolvency in an 
Insolvency Act.” 34 C.VV.N. 1051 = 1931 C. 167. 

Act of Insolvencv. — The principle of the 
Ins. Law is that, in order to adjudicate a man 
insolvent, the act of insolvency relied on must 
be some act which can be definitely brought 
home to him. 49 M.L.J- 709. An act of 
insolvency must be strictly proved. 34 Bom. 
L.R. I 162. See also 1 1 R. 96. Act of insolvency 
committed during pendency of order of adju- 
dication — Whether can be the basis of fresh 
application for adjudication. See 32 C.W.N. 716. 
Where the debtor sold his property and soon 
after it made payments to some creditors, held 
that the sale and payments made must be consi- 
dered together in judging the intention of the 
insolvent and that these transactions must 
inevitably defeat or delay those creditors who 
did not receive any share in the sale price, and 
as such it was an act of insolvency 1933 S. 53. 

Transfer for past DEurs — E nglish Law. 

The transfer by a debtor of the whole or sub- 
stantially the whole of his properly in conside- 
ration of a past debt is an act of bankruptcy 
under the English law as well as under S- 9 (b) 
of the Indian Act. But a transfer made in 
pursuance of an antecedent bona fide agreement 
that security should be given for a loan may 
not amount to a fraudulent transfer or fraudu- 
lent preference, it being incumbent on the 
person setting up the prior agreement to prove 
not only that the agreement did exist in fact, 
but also that it was in all respects a bona fide 
agreement. There must be no secret or ex- 
pressed bargain or understanding that the 
giving of the security should be delayed until 
the debtor had reached a state of insolvency for 
that would bring the transfer within this section. 
13 R. See also 1935 S. 53. 

Acts of Insolvency— Statements and proof. 
— A Court IS not competent to adjudicate a 
party insolvent for an act of insolvency not 
speemed as m S, 9. So also it is not permissible 
for a creditor to make in his petition allegations 
\vhich are not acts of insolvency within S. 9 and 

prove by evidence that as a matter 
of fact an act of insolvency within S. 9 has 
been comimtted. The petition for the adjudi- 
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substantially all his property to a third person for the benefit of his creditors 
generally ; 

(^>) if, in British India or elsewhere, he makes a transfer of his property 
or of any part thereof with intent to defeat or delay his creditors; 

(c) if, in British India or elsewhere, he makes any transfer of his pro- 
perty or of any part thereof, which would, under this or any other enactment for 
the time being in force, be void as a fraudulent preference if he were adjudged 
an insolvent ; 

(rf) if, with intent to defeat or delay his creditors, — 

(i) he departs or remains out 'of British India; 

(ii) he departs from his dwelling-house or usual place of business or 
otherwise absents himself ; 

(iii) he secludes himself so as to deprive his creditors of the means of 

communicating with him ; 

(e) if any of his property has been sold or attached for a period of not 
less than twenty-one days in execution of the decree of any Court for the 
payment of money ; 


NOTES. 

cation of the debtor by a creditor must be 
definite and precise as to what available acts 
of insolvency were committed. 1934 S. 177. 

Co-jUOOMENT-DEBTORS. — An act of insolvency 
by a co-judgment-debtor does not amount to 
one by the judgment-debtor himself. 14 I.C. 
576= 16 C.W.N. 733. 

Partnership.— Under S. 9 where one partner 
departs from his usual place of business it is a 
matter personal to him and the firm cannot 
be adjudged insolvent. 24 Bom. L.R. 861 = 
1923 B. 107. A joint family firm can be adjudged 
ii^olvent, though that will not imply the 
adjudication of a minor member or even an 
adult member who has taken no active part m 
the management and whose liability will extend 
only to the extent of his interest in the joint 
family property. 25 S.L.R. 322=1931 S. 179. 

pRiNCiPAt. AND AGENT. — An act of the agent 
authorized by the principal and of which he 
has cognizance, can also bind the principal; 
but it cannot be laid down that in all circum- 
stances the act of an agent closing down the 
principal’s place of business should be treated 
Is the act of the principal. The d^ecision 
must depend on the particular, facts of each 

case. 49 M.L.J. 709; *0 R. 215=1932 R- 

Sec. 9 (b): Transfer on whole, and 

TRANSFER OF PART, OF PrOPERTV— DISTINCTION. 

-^ee 34 Bom. L.R. 1162=1932 B. 580. See also 

1937 Rang. L.R. 65=1937 Rang. 372. 

Sec. 9 (c): Transfer by debtor of Whole 
OF HIS PROPERTY. — It would not be safe to infer 
that every transfer of the whole of a debtor s 
property is of necessity fraudulent. The sale 
however will constitute an act of insolvency, if 
the seller intends to defeat or delay his creditors. 
Whether he docs or docs not in fact entertain 
such an intention is a matter of fact which is 
Lot the subject of any imnjutable presutnption 
Lf law; it must be inferred from the ^rcum- 
atances of each particular case. 1935 S. 53. 

ACT coNSTrrufiNO frauoui-ent keference-Jf 


MUST BE VOLUNTARY. — The act which constitutes 
a fraudulent preference must no doubt be a 
voluntary act, not an act done under pressure. 
An act under pressure is not an act of freewill. 
1935 S. 53. See also 13 R. 192. 

Sec. 9 (d) (ii). — In considering the question 
whether insolvent secluded himself or departed 
from his usual place of business with intent to 
defeat or delay his creditors, each of the facts 
taken singly or by itself, is not sufficient. The 
Court should take comulative effect of these 
facts and to censider whether an inference can 
justifiably be drawn that in so departing or con- 
cealing himself, he did so with such an intent. 
167 I.C. 96=1937 R. x6. 

Sec. 9 (d) (iii) and Cxpl . — See 49 Mad. 189 
= 1926 Mad. 206. 

Sec. 9 (e). — Sec. 9 (e) must be strictly con- 
strued in favour of the debtor to whom the 
matter of adjudication as an insolvent under the 
Insolvency law is one of vital importance. Any 
inconvenience arising out of such a construction 
is for the Legislature to consider and remedy, if 
they think proper, by amendment, it is not for 
the Court to enlarge the meaning of the words 
used by the Legislature. An attachment in 
execution of an award is not an attachment in 
execution of the decree of a Court within the 
meaning of sec. 8 (e) for the purpose of creating 
an act of insolvency. 178 I.C. 653=1938 Sind 
220. Where a debtor was arrested at the suit of 
a particular creditor and when brought before 
the Court under sec. 55, G. P. Code, he 
stated through his counsel that, he wished to 
apply for an adjudication in insolvency and 
also applied for order under sec. 55 (4) and the 
Court passed a conditional order, held, that the 
application of the debtor amounted to an act 
of insolvency on the basis of which another 
creditor could apply for his adjudication. 34 
C.W.N. 401 = 1^30 C. 555. Sec. 9 (r) merely 
lays down that, if the property has been atta<^- 
ea for 21 days or more, there has been an act of 
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(/) if he petitions to be adjudged an insolvent; 

(p) if he gives notice to any of his creditors that he has suspended, or 
that he is about to suspend, payment of his debts; 

{h') if he is imprisoned in execution of the decree of any Court for 
the payment of money. 


NOTES. 

bankruptcy. The act becomes complete at the 
conclusion of 2i days. Thus a creditor is not 
entitled to present a petition to adjudicate a 
person insolvent beyond three months after the 
person’s property is attached for 21 days, though 
the property is under attachment at the time of 
the presentation of the petition. 57 Cal. 1274; 
1931 Mad. 366 = 61 27; 26 Bom.L.R. 

* 455 = *927 Bom. 633; 1929 Rang. 313. The 
continuance of the attachment is not a continu- 
ing act of insolvency. 57 Cal. 1274. See also Si 
M.L.J. 27. No Court would adjudicate a debtor 
insolvent unless it is satisBed that an act of 
insolvency specified under S. 9 was clearly 
established by the petitioning creditor. Wlicre 
the petition of the attaching creditor is founded 
on an alleged attachment as specified in S. 9 
(<) of the Act, the property which is said to be 
attached must be such property of the debtor as 
can under law be attached in execution of a 
against him. Wliere a licensee or lessee 
from the Government of India for the manu- 
fecture of salt deposits a sum of money with the 
halt and Excise Department of the Central 

in pursuance of a condition pre- 
cedent upon which he is granted the licence, as 
security for securing Goverx^ment interests and 
k *he due fulfilment and observance 

by the lessee of the covenants and agreements on 
nis part, such a deposit is not liable to attach- 
ment in execution of a decree against him, 
*he amount cannot be regarded as a 
uebtdue tohim until all the transactions con- 
nected with the licence or lease arc closed. .An 

of such deposit under O. 21, R. 52, 
L. P. Code, is not a legal attachment vs'hich would 
amount to an act of insolvency under S. 9 (r) 
P^'esidency Towns Insolvency Act. 
•L.K. Kar. 50=1941 Sind 193 

r^^*u***'^* attachments — Last attachment — If 
an be relied on for founding insolvency peti- 
' I®'*® 990 = 52 L. W. 474= 191 l.C. G«7 = 

k 940) 2 M.L.J. 495. Xhc Oourt cannot treat 
^ ^ debtor within the meaning of the 
• ^*“®ocy-Xown3 Insolvency Act unless he is 
. . ^ subject of British India or has commit- 

suffered within British India an act of 
• ''®ocy. A judgment-debtor who is a foreign 
-"'oose property has been attached for a 
c,,;_ ®*_oot less than twenty-one days in cxc- 

decree of the High Court for pay- 
?u *ooncy and who has within a year 
vennv 2**1. presentation of the insol- 

airrnT ^^^^ried on business through ati 

civil .i” ***^ limits of the ordinary original 

debtor* ‘**^“^**00 of the High Court is not a 

Presidcncy-Xowns 
diction not within the juris- 

Boods High Court at the time when his 

Court *** execution and the High 

nim imolvem I L R° 

SoznLR o « ’ ^ n (*938) Bom. 301=40 

®'^’^’33=»I938 Bom, 161. Where property 

C(C,M * — 505 


has been attached before judgment and the 
plaintiff obtains a decree for money subsequent- 
ly, if he applies for an order of the Court 
directing the sale of the property attached, the 
attachmeut automatically becomes from that 
xnoment an attachment in execution of the 
decree, and would sustain an application for 
adjudication of the judgment-debtor as an insol- 
vent under S. 9 {e) of the Act, where such 
application is presented after 21 days of the 
application for sale. 55 L. W. 205= ( 1 942) i M. 
L.J. 428. Unsatisfied execution — Application for 
adjudication — Discretion of Court — Practice. 34. 
Bom.L.R. 1436. 

Secs. 9 (e) and 12 . — Xhe three months 

required by S. 12 begins on the expiry of 21 
days. In reckoning the 2i days the date of 
attachment is not to be computed. 29 Bom. 
L.R. 1455=1927 B. 633 = 52 B. 126. Attach- 
ment in execution of a decree of any Court 
docs not include attachment on execution of 
award. It cannot form the basis of insolvency 
petition — Award whcilicr amounts to decree. 
32 C.W.N. 608=1928 C. 8.40. 

Sec. 9 (f>. — Xhe mere fact of the presenta- 
tion of petition by insolvent is enough to make 
an order of adjudication, as the presentation 
itself is deemed an act of insolvency. See 30 
C.W.N. 173= 1926 C. 640, 

Sec. 9 (g). — In order to constitute an act of 
insolvency, mere suspension of payment is not 
enough, but there must also be notice by debtor 
to creditors about such suspension of payments. 
50 11.624=1926!}. 405. A mere declaration 
of inability to pay docs not ol itself constitute 
an act of insolvency. 1936 C. 269. Where 
under .S. 9 (5), both written and oraTnoticcs of 
suspension of payment of debts wex e alleged, and 
it was found that the correspondence compri- 
sing of written notice was of informal nature, it 
cannot be licld that the conversations at the 
interviews were notices dclinitc, formal and 
deliberate, intended to bo understood in that 
sense. 1936 G. 269. It is an act of insolvency 
under S. 9 (,?) if a debtor gives notice to Ills 
creditor that he has suspended or is about to 
suspend payment of his debts generally. But 
the suspension is a suspension of the payment 
of his debts generally and of a particular debt 
due to a particular creditor. Xhc fact that the 
debtor and one of his creditors hav'c agreed 
that the default by the debtor in the payment 
of an instalment due under a mortgage executed 
by him to that creditor should be treated as an 
act of insolvency does not make it incumbent 
upon the Court as an act of insolvency on which 
that creditor can found a petition for adjudica- 
tion of the debtor. What the Ccjurt lias to 
consider is the alleged act of insoK’cncy is one 
as defined by the Act, and the Clourl in deci- 
ding the question can oxily look at tlic provi- 
sions of the Act. Xhe agreement between the 
parties cannot be deemed to constitute the non- 
payment an act of insolvency. Nor does the 
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L the purposes of this section, the act of an agent may 

be the act of the principal, even though the agent have no specific authority to 
commit the act. 


Order of adjudication. 

10. Subject to the conditions specified in this Act, if a debtor commits an 

Power to adjudicate. insolvency petition may be 

presented either by a creditor or by the debtor, and 
the Court may on such petition make an order (hereinafter called an order of 
adjudication) adjudging him an insolvent. 


NOTES. 

agreement estop the debtor from raising a con- 
tention to the contrary, because the law of 
estoppel docs not operate and cannot operate 
to prevent the provisions of the Presidency- 
Towns Insolvency Act having effect. I.L.R. 
(*938) Mad. 123 = 46 L.W. 515=1937 Mad. 
961. In order that a notice of suspension may 
amount to an act of insolvency, it should has’c 
been made within three months before the pre- 
sentation of petition and it must amount to a 
deliberate and intentional notice on behalf of 
the debtor that he has suspended or is about to 
suspend payment of his debts to his creditors 
generally. Unless tlie statement itself is capa- 
ble per se of conveying the intention that the 
debtor has suspended or intends to suspend or 
is about to suspend payment of his debts, it is 
unnecessary to consider the surrounding circum- 
stances. II R. 96=1933 R. 41 = 143 I.C. 775. 

Suspension of pavment — Dishonouring of 
CHEQ,UE. — The dishonouring of cheques upon 
perfectly solvent current accounts is a suspen- 
sion of payment. A suspension of payment 
can obviously be cither a permanent suspension 
or a temporary suspension. Whatever reasons 
may be advanced as to the cause of a suspen- 
sion, even when those reasons allege that pay- 
ment will, in all probability, be renewed at 
some future date, such action on the part of a 
bank or a firm taking deposits must amount to 
a suspension. 1933 383—^2 R. 64. 

Suspension OF payment — Notice by clerk 
— Validity. — A person who is acting merely as 
a clerk has no authority, either express or 
implied, to act as agent, far less to do acts, 
such as giving notice of suspension of payment 
on behalf of the principals of the firm. 1933 R. 
280=149 I.C. 1036. See also 12 R. 64. 

Suspension of pay.ment — What amounts 
TO. — When a banking firm closes its doors and 
gives notice to its creditors that it is not 
going to make any further payments to its 
customers, this can be said to amount to an 
act of insolvency amounting to suspension of 
payment. lJut where a banker tells his 
customers, am unable to meet your 

demands owing to the peculiar circumstances, 
viZ‘t that you are all demanding instant i>ay- 
mrnt of your clues ; but give me »ime to 
satisfy you that I am pcil'eclly solvent,” that 
cannot amount to a suspension of payment. 
*933 280. ^Vhe^e a member of a joint 

family firm instituted a suit f<^r partition and 
the managin • members were lli-mscU es ap- 
pcjintcd receivers and they sent a circular to 
the creditors that they were not in a position 
to pay the debts, the whole proceedings from 


tlie institution of the partition suit constitute 
an act of in.solvency. The firm should be 
deemed to carry on business so long as the 
business^ debts remain undischarged in spite of 
the institution of the suit and in sending the 
intimation to the creditors in pursuance of the 
wishes of the partners, the receivers were only 
acting as the agents of the firm. (48 Mad. 
795 > Foil.) 25 S.L.R. 322 = 1931 S. 179. See 
also 49 M.L.J. 457. 

Secs. 9 (g) and 13 ( 4 ): Relative Scope.— 
S- *3 (4) W provides that the Court shall 

dismiss a petition for adjudication if the debtor 
appears and satisfies the Court that he is able 
to pay his debts. But S. 9 (5) contemplates 
something entirely different. Not only must 
Che debtor be unable to pay his debts, but he 
must also convey to the creditor his intention 
not to pay. 1936 C. 269. 

Sec. 9 , Expl. — The position of an agent or 
Aiyar of a Chetiyar private Bank in Rangoon 
is very similar to the position of a Bengali 
gumashta, and he has authority to issue notice 
orsuspension of payment. 12 R. 64=1933 R. 
363. The mere fact of a person being^an agent 
of a Chettyar firm cannot in law entitle him 
to allow a creditor to obtain an order of ad- 
judication, because he, the agent, purports to 
commit an act of insolvency within the mean- 
ing of S. 9. It is incumbent on the Court to 
require proof from the adjudicating creditor 
that the agent who is alleged to have commit- 
ted the act of insolvency was expressly or im- 
pliedly authorised to do so or that the ordinary 
course of the business that he carried on for 
his principal, or that the nature of such business 
Was sufficient to justify the Court holding that 
the agent’s acts should be considered, in the 
circumstances, to be the acts of his principal. 
* 933 . R- 280=149 I.C. 1036. Where members 
of a Joint Hindu family carry on partnership 
business and if the elder member of the family 
who is also the managing partner of the firm 
makes a fraudulent transfer of the firm property 
to pay a debt due by the firm, the act of in- 
solvency constituted by the transfer is an act of 
insolvency on the part of the other partners 
also as the managing partner is an agent within 
the meaning of Explanation to S. 9. 32 S.L. 

R. 672=1938 Sind 82. 

Sec. 10 . — See 16 C.W.N. 733 ; 15 C.W.N. 
413 = 7 I.C. 394. A petition for adjudication 
of an insolvent under S. 10 must contain clear 
and precise allegations of fact upon proof of 
which the Court would be enabled and entitled 
to adjudge a person insolvent. The act of in- 
solvency therefore must be referred to clearly 
and without ambiguity by the creditor in the 
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Explaitation . — The presentation of a petition by the debtor shall be deemed 
an act of insolvency within the meaning of this section, and on such petition the 
Court may make an order of adjudication. 

Restrictions on jurisdic- The Court shall not have jurisdiction to 

tion. make an order of adjudication, unless — 

(a) the debtor is, at the time of the presentation of the insolvency peti- 
tion, imprisoned in execution of the decree of a Court for the payment of money 
in any prison to which debtors are ordinarily committed by the Court in the 
exercise of its ordinary original jurisdiction ; or 

(d) the debtor, within a year before the date of the presentation of 
the insolvency petition, has ordinarily resided or had a dwelling-house or has 
carried on business either in person or through an agent within the limits of the 
ordinary original civil jurisdiction of the Court ; or 


NOTES. 

petition itself. Where an act of insolvency is 
not stated in the petition but is stated in the 
verifying affidavit, the affidavit in verification 
of the petition cannot be considered as part of 
petition and the petition must fail. (1935 Rang. 
352, Rel. on.) 167 I.C. 585=1937 Rang. 53, 
See also (1941) 2 M.L.J. 598=54 L.W'. 438, 
eontra. 

Secs. 10 and 14 : Disqualified proprietor 
can be adjudicated insolvent. — If a debtor 
who applies to be adjudicated insolvent satis- 
fies the conditions laid down by the Presidency- 
Towns Insolvency Act, he is entitled to be ad- 
judged insolvent under that Act notwithstand- 
ing that his estate or part of it is already in the 
Mnds of the Court of Wards. I.L.R. (1941) 1 
Cal. 318=194, Cal. 505. 

Secs. 10 and I7. — The O. A. ought to be 
made a party to an appeal from an order of 
^judication. 34 C.W.N. 1051 = 130 I.C. 877 
— 193' C, 167. In an adjudication order the 
of insolvency together with the dates 
should be carefully particularised. 35 C.W.N. 
567- See also 1 1 R. 96. 

11 : Scope op. — The words “cither 
personally or through an agent’’ were intro- 
for the purpose of removing a doubt 
which might otherwise have existed as to 
me jurisdiction of the Insolvency Court over 
toreigners carrying on business within the 
jurudiciion of the Insolvency^Gourt by the em- 
ployment of agents or managers properly and 
so called, and not for including pur- 
chases and sales made by employing a com- 
mission agent. The business contemplated 
j>y the section should be carried on within the 
nmits of the Court either personally by the 
actendant or by his agent properly and strictly 
w called and under his effective control, but not 
hy a general agent who carries on business in his 
for diverse consiitucnt.s on payment 
^ “i”? ^f ^ commission. \i2lX\ 134=19298. 

words ^'carrying on business*’, in S. r i 
the Act, mean the same thing as under the 
etters Patent of 1865, namely, entering into 
which may result in personal lia- 
i ities. 39 C.W.N. 324. Itw'as alleged in a 
^ * 5 **^*! “y ^ creditor that the debtor carried 
th within the jurisdiction of Court, but 

at allegation was not proved. It was, how- 
.“^mitted and. found that the debtor 
worked for gain at the said place at the material 


times and also resided within jurisdiction. Held, 
that defect in the pleadings and the variation 
between the allegations in the pleading and 
proof were not fatal, and that the Court could 
disregard tlie erroneous allegation made in the 
petition and that it was sufficient, for the Court 
to assume jurisdiction, that tlie debtor resided 
and worked for gain within the jurisdiction. 39 
C.W.N. 324. Carrying on business — Meaning 
of — Family trading firm — Suit for partition — 
Appointment of receiver — EfTcct of — Insolvency 
petition filed more than one year after — Firm 
if can be adjudged insoI\-cnt — R. 47 of the 
Insolvency Rules — If ultra fires. 4O M. 795 — 
49 M.L.J. 457 ; 134 I.C. 996=1931 179. 

On this section, see a/so 2J B. 405; jo I. C. 
786; 8 C.L.R. 14 ; II Bcntj.L.R. (App.) 26. 

Sec. 11 (b). — The Act contemplates the 
possibility of the debtor ordinarily residing in 
one place and having a dwelling-house in 
another, and it is sufTirient for the requirements 
of S. It (//) tliat die debtor has a dwelling- 
house with in the Migh Courts’ jurisdiction 
limits available for his occupation asd well- 
ing should he choose to dwell there, 
although he has ordinarily resided elsewhere 
and has not actually dwelt in the hf>usc within 
the year previous to the presentation of in- 
solvency petition. 58 NI.L.J. 189=1930 M. 544. 
The debtor’s motive in taking up his residence 
in a particular place cannot affect the question 
whether he is to be <leemed to have ^‘ordinarily 
resided” there. 58 1H9. See a/w 42 G. 

W.N. 350. Where a railvv^ay servant stationed 
at Jamalpur stays in a room rented by him in 
Calcutta during week-ends and certain other 
occasions, he has a dwelling-house in Calcutta 
within the meanitig of S. t t of the Act. 42 C, 
W.N. 350. A person who carries on a retail 
business in piece-goods outside Calcutta cannot 
be said to be residing or carrying on business in 
Calcutta, within the meaning of S, ii merely 
because he comes to Calcutta once or twice a 
month for the purpose of purchasing stock 
through his broker and for the purpose of pay- 
ing for the stock so purchased, and resides there 
for four or five days on each occasion. 46 G.W, 
N. 664. The Inrolv'ency Court ought not to make 
an adjudication except upon a proper petition 
and when it appears that the acljudication has 
been wrongfully made, the Court must rescind 
it. A debtor’s petition to bo adjudicated as 
insolvent in which the allegation of inability to 
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[S. 12 

vency^ttrtior^Uhfnro^se hUts"'' presentation of the insol- 


Conditions on which 
creditor may petition. 


12 . 
present 
unless 


(1) A creditor shall not be entitled to 
an insolvency petition against a debtor 


(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join m the petition, the aggregate amount of debts owing to such 
creditors, amounts to five hundred rupees, and • 

^ (^) the debt is a liquidated sum payable either immediately or at some 
certain future time, and 

(c) the act of insolvency on which the petition is grounded has occurred 
Within three months before the presentation of the petition. 


NOTES. 

pay his debts is a mis-statement made either 
deliberately or due to carelessness or to an 
honest mistake is not a proper petition. 1930 
M. 544 = 58 Xt.L.J. i8<). A dcbtorwlio is con- 
fined in the Rangoon Central Jail for upwards 
of 12 months prior to date of the petition must 
be deemed to have “ordinarily resided*’ in 
Rangoon so as to give jurisdiction to the High 
Court to entertain the petition. 13 R. 192. 

Business bv commission agents — Jurisdiction. 
—Where the business carried on at Karachi 
was a business not of a firm out of British India 
but of the commission agents who intn- alia made 
transactions on behalf of the firm and all the 
transactions were invariably made by the com- 
mission agents in their own respective names 
and they were personally responsible to the 
local dealer.s, the mere fact that the firm out of 
British India employed the services of these 
agents to sell goods sent to them from up- 
country or to enter into forward contracts of 
sale and purchase on behalf of the firm, would 
not . by itself be sufficient to give Jurisdiction to 
the Karachi Court. 27 S. L. R. 298=1933 
S. 202. 

Sec. 11 (c). — The question whctlier insol- 

vent personally works for gain in a particular 
place is primarily a question of fact. A person 
may be working for gain in more than one 
place. The place Nvhcrc the payment is made 
to the insolvent is not the test but one of the 
factors for consideration. The more important 
thing is where the money is actually received by 
the debtor and so av^ailablc for the crcditor.s. 
There must also be some degree of permanency 
in the relation between the debtor and places 
where he is alleged to work for gain. 34 Bom. 
L.R. 844= 1932 B. 432. 

Sec. 11 (d) : Applicability — Appi.ication 

against riRM OF DEBTORS AND INDIVIDUAL 
PERSON — Test of Jurisdictio.v. — Cl. (</) of 
S. 1 1 applies where the application is against 
a firm of debtors and not against an indivi- 
dual debtor. It is necessary in order to give 
the Court jurisdiction to pass an order of 
adjudication, that the firm of debtors carried 
on business within a year of the date of the 
application within the Court’s jurisdiction. 
And the onus is on the applitant to prove the 
fact. The question for determination in such 
a case however is not whether the debt of the 
petitioning creditor arose within the jurisdiction 


of the Court, but whether the debtor firm ear- 
ned on business within a year of the date of 
application within the jurisdiction of the Court. 
To give jurisdiction the business should be car- 
ried on either personally or by an agent, pro- 
perly and strictly so called, but not by a general 
agent, carrying on business, in his own name, 
for diverse constituents on commission. The 
debtor firm had a servant permanently employ- 
ed within the jurisdiction of the Court. The 
servant used to watch ov’er the interests of his 
master, give directions for sale when instructed 
to do so, bring brokers to the general agent, 
check weighments, hand over railway receipts 
and see that the goods were sold at the best 
available price, make entries in his books and 
keep his master informed; and a partner of the 
firm used to come every few months for a few 
days in connection with the business of the firm. 

that the debtor firm carried on business 
within the jurisdiction of the Court. 27 S. L.R. 
*57=19335.250. 

Sec. 12 . — An insolvent can question the right 
of the petitioning creditor to figure as creditor, 
and the O.A. after insolvency can enquire and 
Strike out his name, if necessary, from the ere- 
ditor's list. 37 I.C. 7 i=i 2 oC.W.N. 995. The 
jurisdiciion in bankruptcy is entirely discretion- 
ary. And in exercising the discretion, the Court 
IS bound to look into the circumstances as a 
whole. 39 C.L.J. 512. 

Sec. 12 (1) (c).= — The three months required 
by S. 12 begins on the expiry of the twenty-one 
days mentioned in S. g (c) . In reckoning the 
twenty-one days, the day on which the attach- 
ment is levied is not to be computed. 29 Bom, 

L R. 1455=1927 B 633. See also 1937 Rang 16. 
Where an application for amendment is filed 
more than three months after the alleged act of 
insolvency is committed, such an application is 
not within time under S. 12 (r), and so the 
cBcct of granting an amendment is to give the 
petitioning creditors rights which they would 
not liave had, had they sought to file their 
petition on the date when they applied fbr the 
amendment. Hence the amendment should not 
be permitted in such circumstances. 1934 
S. 177 - Where the respondent executed a mort- 
gage of his shop in favour of his brother more 
‘h.'in^ three months before the presentation of 
petition but possession in pursuance thereof was 
transferred within 3 months. Hetd^ the 
transaction must be taken as a whole, because 
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(2) If the petitioning creditor is a secured creditor, he shall in his peti- 
tion either state that he is willing to relinquish his security for the benefit, of the 
creditors in the event of the debtor being adjudged insolvent or give an estimate 
of the value of the scurity. In the latter case he may be admitted as a petitioning 
creditor to the extent of the balance of the debt due to him after deducting the 
value so estimated in the same way as if he were an unsecured creditor. 

13. (1) A creditor’s petition shall be verified by 

order on affidavit of the creditor, or of some person on his 
erod.tors pet.t.on, knowledge of the facts. 

(2) At the hearing the Court shall require proof of — 

(a) the debt of the petitioning creditor, and 

{b') the act of insolvency or, if more than one act of insolvency is alleged 
in the petition, some one of the alleged acts of insolvency. 

(3) The Court may adjourn the hearing of the petition and order service 
thereof on the debtor. 

(4) The Court shall dismiss the petition — 


NOTES. 

the transfer of possession was only a nccp.ssary 
corollary of the mortgage, ai\cl as it was ex- 
ecuted more than three months before the pre- 
sentation of petition, it could not be an available 
act of insolvency on which a petition could be 
founded. 167 I. C. 96=1937 R. 16. 

Sec. 12 ( 2 ). — A creditor presenting an insol- 
vency petition against a debtor must prove the 
existence of a debt of Rs. 500 or upwaixls not 
only at the time when the petition is presented, 
but at the time of the hearing of the petition 
moment of time immediately prior to 
¥ T of an order of acljudicatirm. 

I.L.R. (1938) I Cal 13=1939 Cal. 35. If a 
creditor omits inadvertently, and not 
to include or mention a security. 
It does not necessarily follow’ that the proceed- 
ings should be wholly set aside. 61 C. 92.1.. 

- and 13 . — Where a creditor’s petition 

Or adjudication states that the clrbt<ir has given 
notice to his creditors that he has suspended or 
** to suspend payment of his debts, and 

the amdavit verifying the petition shows tliat 
this is in fact the case, there i.s sufTicient Cf»in- 
phancewith the laws requirements. I he peti- 
.^nd the affidavit should be rc.id together, 
the petitioning creditor sets out in detail 


which he iH relyincj^ the fl<*btr>r 


can 

infornialion is 


avc no complaint whether the 
^ntaincd in the petition or the afTidavit. L- 

'^•438^(1941) 2 M.L.J. 59O. 167 i.c. r>n3 

1^37 RanR. 53 , contra. 

13: Partners — Separate aou^oic-vtions 
N SAME DEBT — VALIDITY. — The pelilioninR < rc- 
Uor had filed a suit aRain?»t the son of ilic 
individually and o!)taincd a ch-< rc<*; 
he afterwards learnt that tl 1 C nj>f>Iif niil was 
so a partner with his son an<l proceeded against 
irn under the insolvency law on the same dchc. 
2 ^ ^^fice of motion taken out by the uppli- 
^ aside the adjudication ord<T 

j it was contended llint on nc r^aint 
^ decree obtained aRain.st lus son as a pnrt- 
and no debt due and payable by him 

to * was not competent to the prtiiifincr 

him adjudicated, //t-/'/ tliat, though the 
TOcdy to sue may be barred by limitation, yet 


re 


the debt was not extinguished. If, therefore, it 
was proved that the debt in dispute was a part- 
nership de.->t, its existence would suffice to sup- 
port an adjudication order against both father 
and son, 35 Bom.T^.R. 881 -=3 1933 B. 407. 

Sec* 13 ( 2 ). — Under S, 13 (2) the Court 

must be satisfied as to tlic \’alidity of the debt 
of the petitioning creditor before it makes an 
order of adjudication. 'The cjucstion which 
arises in in.solvcncy is not merely one between 
the petitioning creditor and tlie debtor. The 
rights of other creditors of the d<d>tor have to be 
considered. The Court must therefore consider 
whether the petitioning creditor has in fact a 
good debt, and it is not bound by any decree as 
tho petit ioning cr<'ditor and die debtor. 
The debtor may be estopped from disputing the 
decree, but the, Insolvency Court is myt estopped. 
The Cour t must be satisfied about the validity of 
the d'^bt in the intercuts of the other creditors. 
•12 U*>in.T...R. 107B. A [>ciitioninR creditor may 
rclv on the decree which he has obtained against 
tlic d<*i>tor as c% idence (d* his debt, but it is not 
c<Mirlusive. The Insolvency Ck>urt has to be 
satisfied, in spite of />rifnn Cif:ir r\ idrnc<! contain- 
ed in the decree, that the debt ot the [)elitioning 
< reditor <‘xists. 42 liom.I. K. 1078 - 1941 Bom. 

G '2 -= I.I..R. (19^1) B' >111. 1 

Sec. 13 ( 3 ). — I hc omission to sc*rve the notice 
conlcinfilatccl bv S. 13 (3) i’s a formal defector 
irregularity within the mcaninR of S. 118. 66 
I.C^ 83 G - 34 (I.L.J. 340 - '1 he burden lies 

upon the < rcciiti»r to establish that the insolvent 
has waiv<*d the rlcfcct in the proceeding arising 
out of the oiiiis'^ion to serv'e the initial notice. 
6(i I.C. nfih 34 C.T.J. 3.49, 

Sec. 13 (i 1 he \voicls ‘other sulTn lent 

cau.se* should not he const eju^'/cm 

'1*1 ir wiilf'sl possible interpret a tir>n should be 

[)ut on these words. 1936 M. '.27 70 

A creditor’s pet ition fiir adjudication 
will be r<*irctcd when his coiiduc t is \'exatious 
anr! oppressive and an abuse of the process of 
ihe CU»urt. 'I’lie discretion will gcner.ally be 
used in favour of the debtor in cns<*s where 
ilu-re is a principle of estoppel op<*raiin‘4 against 
the creditor and also when the petitioning 
creditor has been guilty of fraudulent or impro- 
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satisfied with the proof of the facts referred to in sub- 
section (2) ; or 

, . , (^) debtor appears and satisfies the Court that he is able to pay 

debts, or that he has not committed an act of insolvency or that for other 
sufricient cause no order ought to be made, 

(5) The Court may make an order of adjudication if it is satisfied with 
u above referred to, or if on a hearing adjourned under sub-section (3) 

the debtor does not appear and service of the petition on him is proved, unless 
m Its opinion the petition ought to have been presented before some other Court 
having insolvency jurisdiction. 

- j t. Where the debtor appears on the petition and denies that he is 

indebted to the petitioner, or that he is indebted to such an amount as would 
justify the petitioner m presenting a petition against him, the Court, on such 
security (if any) being given as the Court may require for payment to the peti- 
tioner of the debt which may be established against the debtor in due course of 
law, and of the costs of establishing the debt, may, instead of dismissing the 
petition, say all proceedings on the petition for such time as may be required 
for trial of the question relating to the debt. 

(7) Where proceedings are stayed, the Court may, if by reason of the 
delay caused by the stay of proceedings or for any other cause it thinks just, 
make an order of adjudication on the petition of some other creditor, and shall 
thereupon dismiss, on such terms as it thinks just, the petition on which pro- 
ceedings have been stayed as aforesaid. 

(8) A creditor’s petition shall not, after presentation, be withdrawn 
without the leave of the Court. 

Conditions on which 14. ^[(1)] A debtor shall not be entitled to pre- 
debtor may petition. sent an insolvency petition unless — 

(a') his debts amount to five hundred rupees, or 

(b) he has been arrested and imprisoned in execution of the decree of 
any Court for the payment of money, or 

(c) an order of attachment in execution of such a decree has been made 
and is subsisting against his property. 

(2) A debtor in respect of whom an order of adjudication, whether made 
under this Act or under the Provincial Insolvency Act, 1920, has been annulled 
owing to his failure to apply or to prosecute an application for his discharge shall 
not be entitled to present an insolvency petition without the leave of the Court 


LEG. REF. 

' The original S. 14 was rc-numbercd as sub- 
S. (i) and sub-S. (2) inserted by Act IX of 
1927. 

NOTES. 

per conduct. 70 M.L.J. 545. The onus of 
proving that the debtor is able to pay the debt 
so that the creditor's petition may be dismissed 
is on the debtor himself. 60 C. 345=1933 
C. 417. As to the meaning of the words 
^‘ability to pay debts" sec ibid. 

Sec. 13 (6). — It is only when the petition- 
ing creditor's debt is denied that the Court 
can stay proceedings under S. 13 (6). 40 I.C. 

207=19 Bom.I-.R. 3f>5. S. 13 (6) only con- 
templates that there should be a stay for such 
period as may be necessary for the determina- 
tion of other matter in issue between parlies 
and that ultimately there shall be a trial on the 


question relating to the debt. The sub-section 
never contemplates that a conditional order 
of adjudication should be added by way of 
sanction, to an order for furnishing security in 
connection with the postponement of the trial 
of the question as to the existence of the debt. 
Such an order cannot be supported and will be 
set aside. 61 G. 924. 

Sec. 13 (8). — Ss. 13 (8) and 15 (2) apply to 
pending insolvency petitions before an order 
of adjudication is made, and therefore an 
adjudicated insolvent cannot be permitted to 
w'ithdraw his petition on the ground that he has 
settled wth the creditors. 38 B. 200 = 20 
I.C. 859. 

Secs. 14 and 15 . — An Insolvency Court can 
annul an adjudication order made by it if it 
thinks that it was got by an abuse of the power 
of Court. 44 C. 899 = 39 I'G. T 99. 
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by which the order of adjudication was annulled. Such Court shall not grant 
leave unless it is satisfied either that the debtor was prevented any reasonable 
cause from presenting or prosecuting his application, as the case may be, or 
that the petition is founded on facts substantially different from those contained 
in the petition on which the order of adjudication was made.] 

15. (1) A debtor’s petition shall allege that the debtor is unable to pay 

his debts, and, if the debtor proves that he is entitled 
Proceedings and order on to present the petition, the Court may thereupon 
ebtors petition. make an order of adjudication, unless in its opinion 

the petition ought to have been presented before some other Court having insol- 
vency jurisdiction. 

(2) A debtor’s petition shall not, after presentation, be withdrawn with- 
out the leave of the Court. 

’[(3) On the making of the order admitting his petition, a debtor shall — 
(u) unless the Court otherwise directs, produce all his books of account, 

and 

(6) file such lists of creditors and debtors and afford such assistance to 
the Court as may be prescribed, 

failing which the Court may dismiss his petition.] 

16. The Court may, if it is shown to be necessary for the protection of the 

estate, at any time after the presentation of an insol- 

Dictionary powers as vency petition and before an order of adjudication is 

made, appoint the official assignee to be interim 
receiver of the property' of the debtor, or of any 
part thereof, and direct him to take immediate possession thereof or any part 
thereof, and the official assignee shall thereupon have such of the powers confer- 
able on a receiver appointed under the Code of Civil Procedure, 1908, as may 
be prescribed. 

17. On the making of an order of adjudication, the property of the in- 

soK'ent wherever situate shall vest in the official 

Effect or order of acljudi- assignee and shall become divisible among his cre- 

ditors, and thereafter, except as directed by this Act, 
no creditor to whom the insolvent is indebted in respect of any debt provable 
in insolvency shall, during the pendency of the insolvency proceedings, 
any remedy against the property of the insolvent in respect of the <lebt or shall 
commence any suit or other legal proceeding except with the leave of the Court 
and on such terms as the Court may impose: 


to appointment of interim 
receiver. 


, LEG. REF. 

Mnserted by Act XIX of 1927, S. 3. [See 
olso notes under S. 13, supra. 

NOTES . 

Sec. 15 ( 1 ). — The words “oucht to hav’c 
been presented before some other Court” 
jnean “ought as a matter of convenience to 
been presented before some otlicr C^ourt”. 
34 Bom.L.R. 844. 

, Sec. 15 ( 3 ). — An order under S. i r> should 
be made in the ordinary course, unless it is 
e ear that there has been an abuse of the pr<>- 
*he Court. 18 I.C. A debtor has 

fi a to be adjudicated when he has saiis- 

cu the condition laid down in the serti<m. 

vvh *73 = iq2fi C. Gjo. .\ debtor 

o.has been adjudicated insolvent on his own 
pinion cannot even with the h-ave of tlic 
'^tthdraw his petition. 'The only wav bv 
,. this purpose can be effected is f»y annul- 

*ng the adjudication. 3 R. 313=90 I.C. 9^9. 
OMaiso 38 B. 200 cited under S. 13 (C). 


Sec. 17 ; Scope or Skction. — There is no 
warrant for holding that S. 17 applies only to 
proceedings against the propertv of the insolvent 
and that therefore no leave of^ the Court is 
necessary for commencing a suit to enforce a 
pers^inal remedv against an insolvent. There is 
no doubt a <listinciion between the language 
employetl in the section on the one hand, and 
that ernploved in the corresponding sections of 
the I'.nglish Pnnkriiptt y Act anrl the Provincial 
Insf>l\ cncy t on the other, in that S. 17 
chc fcniner A< t refers onlv to remedies against 
the propertv of the insolvent, wliilc the latter 
Arts rffer to r<*tnedy against the propeiiv or 
pf-rs<in f>ftlie debl<-)r. But tlie latter porti<m of 
.S. 17 rebating to ‘‘suit and proceedings” is quite 
general; and having regard to tiic principle 
un thr 5:cciion, Hicrc is no jiisiificatinn 
for clrawiii" a <lislinrlion between siiils rclaiin^ 
to the properly of the insolvent aii<l suits at'ainst 
the person of tlic insolvent, provided oi course 
the suit or proceedings relate to any claim 
provable in imolvency* It was not intended 
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Provided that this section shall not affect the power of any secured credi- 
tors to realize or otherwise deal with his security in the same manner as he would 
have been entitled to realise or deal with it if this section had not been passed. 


NOTES. 

that the insoI\’ent should be sued in a Court 
of law in respect of any claim provable in 
insolvency. I.L.R. (1938) Mad. 897**47 L.W. 
532=1938 Mad. 643=(ig38) i MX.J. 467. 
Under S. 17 the properly of the insolvent situ- 
ate in any part of the British India vests in the 
O. A. on adjudication. 18 I.C. 908 = 40 C. 
78. An order of adjudication should specify 
the acts of insolvency on which it is made, as 
the insolvency relates back to the dates of the 
acts of insolvency which are found to have 
been proved. 40 Cal. 78. After the separation 
of Burma from India, an order of adjudica- 
tion made in India is not sufficient to vest, 
under S. 17, in an Official Assignee in India 
immovable property of the insolvent in Burma. 
1938 Rang.L.R. 166=1938 Rang 324. On 
passing of the adjudication order, the property 
of the debtor vests in O.A., whether it is situate 
in British India or not and whether O. A. is 
in a position to get possession or such property 
as is situate outside British India or not. 
Movable properties are prima Jacie governed by 
the law of the insolvent’s domicle. (1926 B. 
276 and 1926 C. 89O. Ref.) 148 I.C. 941 
(2) = 1934 S. 44. \Vhcre a decree is passed 
against a person who is subsequently adjudi- 
cated an insolvent, the right to have it set aside 
for fraud ceases to be exercisable by the insol- 
vent after his insolvency but passes to the O.A. 
[(igio) 2 K.B. 229, Foil.] 36 Bom.L.R. 79 — 
1934 B. 84. Any person wishing to seek any 
remedy against the insolvent who is so adjudi- 
cated should apply for leave to do so in 
insolvency side of High Court; hence a S. C. 
Court has no jurisdiction to entertain an appli- 
cation for execution after adjudication without 
High Court’s leave. 31 I.C. 192 = 39 M. 689. 
An insolvent, from the time of adjudication 
until his final discharge, holds the position of 
an express trustee for Jiis creditors and he can • 
not plead adverse possession against the O. A. 

29 I.C. 168=17 M.L.T. 3.j.7. 

A person who has broken a particular provi- 
sion of law should not be enabled by the same 
provisions of law to prevent the Courts from 
interfering in the matter. Where therefore the 
decree-holder admits having broken the provi- 
sions of S. 17, when he brought his suit 
against the defendant who had become an 
insolvent, he cannot be allowed to hold up 
that section as a bar against an appeal from 
the decree by the defendant. 151 I.C. 579 = 
1934 A. loii. Insolvent whether can prefer 
appeal — Prosecution of appeal after annulment 
of adjudication. 31 Bom.L.R. 357. 

AppLiCATtoN OF Section. — S. 17 does not 
apply to a suit instituted in the Rovcmiuc Court 
to set aside an illegal distraint by the O. A. 
for rent due to ihe insolvent. 18 I.C. 722 = 24 
M.L.J. 350, Transfer by debtor before adjudi- 
cation — Suit by creditor under S. 53, T. P. Act, 
after adjudication — Leave of Insolvency Court 
— Necessity. See (1941) 2 M.L.J. 684 (F.B.). 


See also 40 Bom.L.R. 935=1938 Bom. 469. 

Contempt of Court. — The insolvent’s pro- 
perty vested in the O.A. is not in eustodio legisy 
and there is no contempt of Court in institu- 
ting a suit against that officer with respect to 
that property. 24 M.L.J. 350. 

What propertv vests in Official Assignee. 
— Property means property divisible amongst 
creditors. 6 L. i =47 M.L.J. 857 (P.C.). Mov- 
able and immovable properties of the insolvent 
situate in a foreign country — Law applicable 
to. See 43 C.L.J. 436= 1926 G. 898; 35 G.W.N. 
506. As to pension payable to insolvent by 
Government, see 43 C.W.N. 1194=1940 Gal. 
^ 92 - Joint Hindu family — Adjudication of 
adult sons as insolvents — Minor sons* shares do 
not vest in O.A. See Ibid.\ 19 L.W. 415; 94 
I.C. 175 = 24 A.L.J. 417. But see 3 L. 329, 
where it was held that on the insolvency of 
a father governed by the Mitakshara law, the 
whole of the joint family property including 
the interest of his sons vests in the O.A. On 
insolvency of coparcener^ interest of others or even 
of sons of insolvent does not vest in O.A. — Cases 
under S. 60, C. P. Code, are no useful guide 
for the purpose. 6 L. 1 =47 M.L.J. 857 (P.C.). 
An order of adjudication can be made against 
a firm in the firm’s name and will operate on 
the firm property of each partner. 25 I.C. 222. 
Where a firm is adjudicated by two Courts, the 
adjudication order which is prior in time vests 
the property of the insolvent in the O.A. of that 
Court. The priority of vesting does not depend 
on the date of the commission of the acts of 
bankruptcy on which the proceedings were 
started. (42 M. 121, Foil.) 59 G. 1161=36 
C. W. N. 546. The leave contemplated under 
S. 17 is leave which ought to be obtained 
before commencement of suit and cannot be 
granted after the same is filed. 40 B. 235=31 
I.C. 948. See also 34 Bom.L.R. 649=1932 B. 
338. Leave obtained subsequently cannot cure 
the defect when the leave is granted after the 
expiry of the period of limitation. 1937 AX.J. 
94 = *937 A. 271. {Pfote. — See, however, to the 
contrary, the decision under S- 28 (2) of the 
Provincial Insolvency Act in 34 Bom.L.R. 683.] 
A suit by a creditor of the insolvent on behalf 
of himself and all the other creditors of the 
insolvent for a declaration that a deed of trust 
executed by the insolvent prior to his adjudica- 
tion in favour of himself and his relations is 
void against his creditors under S. 53, T. P. 
Act, ^ is a suit which falls within the general 
prohibition enacted in S. 17 of the Presy. T. 
Insol. Act, and is not maintainable without 
leave of the Insolvency Court. 40 Bom.L.R. 935 
<= 1938 Bom. 469. See also (1941) 2 M.L.J. 684 
(F.B.). No cause of action survives against a 
person regarding his property who becomes an 
insolvent and whose property vests in the O. 
A. 39 B. 568 = 28 I.C. 506. The insolvent’s 
credit and reputation are not part of the insol- 
vent’s property within S. 2 (e), and so right to 
sue for compensation for damage caused by loss 
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NOTES. 

of credit and reputation docs not vest in the 
O. A., but remains vested in the insolvent in 
spite of the bankruptcy. The insolvent there- 
fore can maintain and carry on the suit for 
such damages in his personal capacity. The 
principle applicable to individuals is also appli- 
cable to two or three persons carrying 
on business ^ under a firm name. 1930 
R. 289. Adjudication order does not operate 
to vest the insolvent’s immovable property 
situated in a Foreign State in the O. A., or, 
when there has been a composition scheme 
approved of by the Court, in the trustees of the 
composition under the order approving the 
scheme. 35 C.W.N. 506. In the case of a 
defaulting member of the Bombay Native Share 
and Stock Brokers’ Association, \vho is expelled 
from the Association, no interest in his card 
remains in himself and so none can pass to his 
assignee whether his expulsion does or does not 
^ke place prior to the commencement of his 
insolvency. S. 12, T. P, Act. has no applicat on 
m the card of a member of the Association. 34 
Bom.L.R 1178=1932 P.C. 186 = 63 M.L. J. 623 
It'.O.). Where an recipancy is not transferable. 
It cannot be sold in execution of a decree and 
^cordincly docs not vest in O. A. i 2T I.C. 876 
“1*930 S. 75. The rvih s of the Provident Fund 

provided that a member was 
entitled to receive the amount only on his reiire- 
ment or discharge and that in case he trans- 
■, '"^^rcst during services, he was liable 
r%sk for the amount to the con- 

^ m^'rnber while in service was adiudeed 
i’* petition and his rights 

cd m the O.A. Held, that the effect of his 
hu transfer or assic^n immediately 

the 0,A. and that it was cquiva- 
A ? notary transfer by tlie debtor to the 

J^ A-withm themcaninsr of the provident fund 
60 c. 926=37 C.W.N. 1030=193:? c. 

i ABANDONFO BY OFFTCTAr. 

narfi... 1*^ RE-VESTS in insot-\’f.nt. — Whcrc a 
int/xUr a** 'tern of property bclontjiiicr to the 
Ass^lnT *1 vested in tlie' OfHcial 

abanrl«*^ opi^ration of S. 17. is 

it dni>e by him as being of no value at all, 

the 'a**^^*** any action on the part of 

insolvi.r.^*^^ Assignee, become re-vrstrd in the 
venri/ during the currenev of his insol- 

from^ h*s discharge. (30 A. 223, Diss. 

87^0 ^ (* 937 ) 2 Cal. 386 = 41 C.W.N. 

a d'por* absolute bar to execution of 

Wher^ e. Leave to execute can be obtained. 
Vent adiudg«*d an insol- 

cellcd til ^ 4 jtJdication is subseciiienf Iv can- 
Procep/-!* * 6*^® during which th<* insoK-enev 
in pending cannot be deducted 

period of limitation for an 
T Insol*^ execute the decree. The Presy. 
one ^ ^®P*Rins no provision similar to the 

Insolvr.?^ A 79 (2) of the Provincial 

S Tft equitable rule ronlainecl 

invoked * ' of the latter Act cannot therefore be 
Presv T**? ease of an insnb'enrv under the 

*937 m.w.n. tt« 2 . 

“other 1 P*’ JUDGMENT DEBTOR. — The word 

Rpplicafi^^^ proceedings” in S. 17 includes an 
Pn for arrest in execution of a decree, 

— 506 


and no such application can be made against an 
insolvent after an order of adjudication has 
been made except with the leave of the Court. 
5_5 I-C. 250. In a suit to enforce the mortgage 
rights of the insolvent the O. A. is a necessary 
party and he will not be bound by the decree 
passed therein unless he was a party to the suit, 
1929 Rang. 222. 

Per Curiam . — The case is analogous to that of 
a suit brought against a man who was dead at 
the time of Its institution. In such a case it 
\vould be incumbent on the plaintiff not merely 
to write to the legal rcpre.sentatives enquiring 
whether they wislied to defend the suit but to 
place them on the record. 7 Rang. 201 = 1929 
Rang. 229. ^ 

Sec. 17 (Proviso). — The proviso to sec. 17 
merely prescr\’cs to the creditor his power to 
realise or otherwise deal with the property. It 
has no bearing on the question as to what he 
could claim against the other assets of the com- 
pany. 7 Rang. 514=1930 Rang. 20. O.A. is 
bound by all tlic equities which affect an insol- 
vent: hence a valid charge, created by parol by 
a debtor in respect of a mortgage-debt due to 
him, binds, on his insolvency, the O. A. 123 I. 
C. 297= 1030 .Sind 77. Lea\-e of the Court under 
•S. X 7 is necessary to institute a suit to realise 
the mortgage security. Held, also, that the 
proviso to that .section will apply only to cases 
where the security is sought to be realised with- 
out a recourse to a suit. 7 Rang. 201 = 1929 
Rang. 229. Leave to file suit against insolvent — 
Notir«? to insol\-«*nl whether an essential pre- 
rc<juisite, 117 I.C. 570. 

Secured Creditors, Rights of. — The power 
of a sccurerl credifor to realise his security under 
the provisi 10 S. 17 covers Iiis suit to enforce 
his right under a mortgage. 3O Bom. 359=21 
I.C. 714. secured cri:dilor can institute a suit 
to realise his s<*C'jrities williout leave of the 
Ctxirt. 43 I.C. 918. SeealiO 38 Botn. 339. Rights 
of secured creditor des( rib,‘d. 60 C. 1298=370. 
W'.N. 973. Tlie matter therefore of mortgage suits 
is one which lies apart from insolvency procee- 
dings arid although it might be possible for an 
O. to apply to the Court to be matlc a party 
in a inortgagi* suit it woi.ild be seldom tliat it 
would be iri the interests of llie estate ft>r the 
O. .A. to take such action. Therefore on general 
principles if action is to be taken at all, it is the 
insoKent who is the to take action in 

regard to nifirlgage- <lecrccs. 131 I.C. 579 = 
1931 All. lori. Where the secured creditor seeks 
to enforce his remedy against the security, it is 
necessary, that tlie O. /\. should be impleaded 
as partv but l<-ave of the Court i.s not neces- 
sary. Where the O. A. was not imj^leaded in 
certain pioc<*edings in execution taken iit the 
instance of the secured creditor: Held, that the 

<-fr«:cl was tliat the c^-juity of redemption was 
n«>t represented, but the O. .A. was the only 
person who could contest the execution. 60 Cal. 
1298 = 37 C.W.N. 973. 

Interest on Sf.gurfd I^ebts. — .A .secured ere- 
<!itor can rlai:^ interest at the contiacf rate 
bc^yoncl the date of a<l judication of the in.solvent 
and up to the time of realisation. *2 Ranc?. 127=® 

O3 l.Ch 570* The refusal of discharge to an 
insolvent is not necessarily a <lciermination of 
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18. (1) The Court may, at any time after the making: of an order of ad- 

o. f .. judication, stay any suit or other proceeding pending 

ay o procee mgs. against the insolvent before any Judge or Judges of 

the Court or in any other Court subject to the superintendence of the Court. 


(2) An order made under sub-section (1) may be served by sending a 
copy thereof, under the seal of the Court, by post to the address for service of 
the plaintiff or other party prosecuting such suit or proceeding, and notice of 
such order shall be sent to the Court before which the suit or proceeding is 
pending. 


(3) Any Court in which proceedings are pending against a debtor may, 
on proof that an order of adjudication has been made against him under this 
Act, either stay the proceedings or allow them to continue on such terms as it 
may think just. 

^[18-A. (1) The Court may, at any time after the presentation of an insol- 

vency petition, stay any insolvency proceedings pend- 
Control over insolvency ing against the debtor in any Court subject to the 
proceedings in Subordinate i^uperintendence of the Court, and may, at any time 

after the making of an order of adjudication, annul 
an adjudication against the debtor made by any such Court. 


LEG. REF. 

■ Inserted by Act X of lO'^o. 

NOTES. 

the insolvency proceedings and therefore a suit 
against an insoK'cnt after adjudication and after 
such refusal is also barred by S. 17. 2 Rang. 

643 = 84 T.C. oof). 

Secs. 17 and 18 . — Both secs. 17 and lO con- 
template direct proceedings against the insolvent 
and have no application to a proceeding for 
revocation of a probate of a will of a person 
whose heir-at-lavv is an adjtidicated inso!\*cnt. 
The adjudication of the heir as insolvent does 
not, therefore, fake away the right of his creditor 
to apply for revocation of the grant made in 
favour of a third person of a probate of a will 
which substantially deprives the heir of his in- 
heritance. Nor does the subsequent discharge 
of the insolvent have any effect on the creditor’s 
right to proceed with his application for 
revocation. T.L.R. (1940) i Cal. 33 “ 7 * C-L.J. 
25 = 44 C.W.N, 149= T940 Cal. 296. Proceedings 
in execution of decree — Subsequent adjudication 
order — Effect of — Procedure. 3 Rang 187 = 89 
I.C. 381. 

Sec-s. 17 and 52 . — S. 52 is an independent 
section bv itself and is an exception to ^ 17, 
so that if a creditor having a charge over debts 
due to the insolvent fails to perfect his title by 
giving notice to the debtors to the insols^nt, 
the trustee in insolvency is entitled to those 
debts, as property in the reputed ownership of 
the insolvent. 25 S.L.R. 3 i o. 5 ’ee afjo 43 C.W.N. 

200 (solicitor’s lien . , j 

Sec 18 . — As to object of section, ree 49 Mad. 
78O. S. 18 only applies to a case where the 
judge exercising insolvency jurisdiction has al- 
ready made an order of adjudication. It docs 
not enable a judge of the High Court sitting 
in insolvency to stay insolvency proceedings 
before a mofussil Court even before he has 
passed the order of adjudication. 3* C.\V.N. 
347=1927 Cal. 620. Under S. 18, the Insol- 


vency .Judge in a High Court has power to 
transfer a suit against the insolvent pending in 
a mofussil Court. 22 L.W. 326 = 90 I.C. 1054 
(1). See also 1926 Mad. 150* The District Court 
is not subject to superintendence of the Com- 
missioner in Insolvency, and consequently the 
latter cannot stay insolvency proceedings in the 
former. 24 Bom.L.R. 872 =i 92 > Bom. 390. 
Where a suit is filed against the insolvent alter 
the date of the order of adjudication, the Court 
is not bound to dismiss the case; it has power 
under .S. 18 {3) to stay such a proceeding. 3* 
Bom.L.R. 981 = 1929 Bom. 398. A partxtion suit 
which the sons file to separate the property ot 
the insolvent from the properties of other sharers 
is not a suit involving a claim against the insol- 
vent, except in so far as it may involve a c’aim 
to account or a claim for money decree against 
the insolvent. The Insolvency Court has no 
jurisdiction to stay such a suit for partition. 55 
Mad. 558 = 63 M.L..T. 37. Stay of proceeding — 
“Other proceeding,” meaning of — Proceeding 
against some debtor before District Court — Stay 
of, by High Court exercising insolvency jurisdic- 
tion. See Cal. 712=113 I.C. 860. The words 
of S. 18 (3) justify a stay of proceedings in an 
action which was not pending at the time of the 
order of adjudication. 41 Bom. 312 = 33 I.C. 
694. 

Sec. 18 -A. — The necessity for the enactment 
of this new section has been explained as 
follows: — 

“It has been held by some of the High Courts 
that S. 18 (1) of the Presidency Towns Insol- 
vency Act does not empower a judge of the 
High Court sitting in insolvency to stay pro- 
ceedings pending in respect of the same debtor 
in a Court subject to the superintendence of the 
High Court under the Provincial Insolvency Act. 
The need for such power has been felt, parti- 
cularly in Calcutta where a common practice 
prevails whereby debtors, who have carried on 
business in Calcutta, retire to some part of the 
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(2) Where an adjudication is annulled under sub-section (1), all sales 
and dispositions of property and payments duly made and all acts done by the 
Court whose order is annulled, or by the receiver appointed by it or other 
person acting under his authority, shall be valid, but the property vested in 
such Court or receiver shall vest in the official assignee, and the Court may make 
such direction in regard to the custody of such property as it thinks fit. 

(3) Notice of the order annulling an adjudication under sub-section (1) 
shall be published in the Official Gazette and in such other manner as may be 
prescribed. 


19. (1) If in any case the Court, having regard to the nature of the debtor’s 

^ , estate or business or to the interests of the creditors 

managed. special generally, is of opinion that a special manager of 

the estate or business ought to be appointed to assist 
the official assignee, the Court may appoint a manager thereof accordingly to 
act for such time as the Court may authorize, and to have such powers of the 
official assignee as may be entrusted to him by the official assignee or as the 
Court may direct. 

(2) The special manager shall give security and furnish accounts in such 
manner as the Court may direct, and shall receive such remuneration as the 
Court may determine. 

20. Notice of every order of adjudication, stating the name, address and 

description of the insolvent, the dale of the adjudica- 

of order xion, the Court bv which the adjudication is made and 

the date of prcsentati<Mi of the petition, shall be pub- 
+ *] in the Official Gazette and in such other manner as may 


Advertisement 
of adjudication. 

lished '[* * 

be prescribed. 


Atifiuhitcut of yld jiidicotiou. 

21. (1) Where, in the opinion of the Court, a debtor ouRht not to have 

been adjudged insolvent, or where it is proved to the 
satisfaction of the Court that the debts of the insolv- 
ent are paid in full, the (.'ourl may, on the application 
of anv person interested, hv order annul the adjudica- 
[and the Court may. of its own motion or on application made by the 
official assignee or anv creditor, annul any adjiulicalion made on the petition of 
a debtor who was. hv reason of the provisions of suh-scction (2) of section 14, 

not entitled to present such petition]. 


Power of Court to annul 
adjudication in certain 
cases. 


tion 


, LKC. RT-.F. 

* Words “in the Oa/.ctJe of Tn<lia aiifl 

omitted by the A. O., loa?- 
*Addcd by Act XI of 1927, 

NOTES. 

province sufficiently remote and get an .arrom- 
modating crefHtor to pre-^ent a petiiion in insol- 
vency again«tt thern in a Oistrirt Oourt. I his is 
cionr with the object of disrour.Tgtng C’.aletitta 
ere iitors from prosecuting their claims or sec ur- 
a searching investigation of the ch'btor •> 
conduct and affairs. The clause qives power to 
fhe Judge of a Hieh Court sitting in insolvency 
to .stay or annul insoK'ency prorrerlings p< n''lint' 
Under Provi ncial Insolvcnry J\rt in anv 
Subject to its superintendriice in respect of tlu' 
same debtor. It also empowfTs turn to cjive 
necessary directions for the ad minJst rafirin the 

Mtate in the Hit^h C^ourt.” (Statement 
Objects and Reasons to Act X of 1930). 

OP pROCECDiNOS in mofiissii Oourt — 


Oround.s. C^AV.X. 5()6 193 * Oal. 775- 

Sec. 2 1 . r-NQl’IRY FOR ANNUt MF.NT OF 

AX>jt r>ir.ATiQN — Scorr — Per Dagt/ley, J. — lf» in 
the opinion of the Court, on the date of the 
niinf? f>f the appliration for adjudication, there 
cxisiccl otlirr poofl t^rounds for the adjudication, 
any su<*h grounds may be cone into in the 
inquirv wliirli H to be opened with rcRard to 
thr annulment of the adjudication, and, if they 
arc proved, at the subsequent inejuiry^ tlicre is 
no reason wliy the C’ovirt should not conic to 
the rondiision that on the date of the filing of 
the application, the debtor oueht to ha\*c been 
ailjuflK-'d insolvent; and, if matters cannot he 
rarriecl as far as that, the existence of pcrfcc- 
tlv 'rood grounds for the debtor’s ad judication^ 
rxistini^ on tlie date of the niinct of the applica- 
tion for adjudication, wrmicl be very i;oocl 
^romids for the C!ourt to refuse to exercise its 
disrr<*tlon in fas'our of the debtor. — 

Xlie wor<l ‘may* in the section docs not mean 
‘mtisth *933 R- 363. nlso 1928 \r. 391 -“ 
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(2) For the pu^oses of this section, any debt disputed by a debtor shall 
be considered as paid in full, if the debtor enters into a bond, in such sum and 
With such sureties as the Court approves, to pay the amount to be recovered in 
any proceeding for the recovery of or concerning the debt, with costs, and any 
debt due to a creditor who cannot be found or cannot be identified shall be 
considered as paid in full if paid into Court. 

22. Where it is proved to the satisfaction of the Court that insolvency . 

Concurrent proceedings pr<5c^eedings are pending in any other British Court 
in British Courts. whether within or without British India against the 

same debtor and that the property of the debtor can 
be more conveniently distributed by such other Court, the Court may annul the 
adjudication or may stay all proceedings thereon. 


23. 


Proceedings 

ment. 


on annul- 


(1) Where an adjudication is annulled, all sales and dispositions of 

property and payments duly made, and all acts there- 
tofore done, by the official assignee or other per- 
son acting under his authority, or by the Court, shall 
be valid, but the property of the debtor who was adjudged insolvent shall vest 
in such person as the Court may appoint, or, in default of any such appointment, 
shall revert to the debtor to the extent of his right or interest therein on such 
terms and subject to such conditions (if anj^) as the Court may declare by order. 


NOTES. 

io8 I.C. 2o8. \ See also cases under Ss. 13 and 

15, supra."] Annulment of adjudication may be 
ordered if adjudication order was obtained by 
an abuse of the process of Court. 27 C.W.N. 
739; ^40.899. EfTect of annulment. 1931 R. 
191. In an application to annul an adjudica- 
tion, the insolvent must satisfy the Court that 
he has completely satisfied the debts as they 
stood before bankruptcy, i.e., he must have 
paid the principal and interest also on the 
interest-bearing sums. Co I.C. 943 — 47 C. 
914. See also 40 I .C. 207 = T 9 Bom.L.R. 35. A 
judge, in considering an annulment, is exerci- 
sing a discretion whetlicr his former order 
should be maintained. This discretion must be 
exercised upon certain materials in the evidence. 
In considering such a question, he should r\ot 
conduct a roving inquiry into the financial 
position of the debtor, but he should scrutinize 
closely the actual position of the adjudicating 
firm at the time that the alleged suspension took 
place and, within limits, should also consider 
the surrounding circumstances of the suspension 
and tJic manner in which the notice of susp^- 
sion is alleged to have been given. 1933 R- 
363=12 R. 64. A creditor filed a petition lor 
adjudication alleging that a certain act was the 
statutory notice of suspension of payment. In 
.so doing, he was under a misconception of law, 
as the real notice was some other act. At the 
time of inquiry of petition under S. 21, he 
sought to amend his petition. Held, the amend- 
ment must be allowed. 12 R. 64. Full discharge of 
debts by payment of four annas in the rupee 
is not a full payment within the section and 
does not entitle the insolvent for an order 
annulling the order of adiudication. 43 M. 71 = 
37 M.L. J. 244- Normally on an annulment of 
adjudication by reason of the default of the in- 
solvent, his property should be vested in the O. 
A. or proper officer under the Act in force and 


is so vested in him for the benefit of the credi- 
tors. 60 C. 259=1933 C. 386. Appeal by 
debtor to Privy Council pending— Execution 
for costs of High Court decree — Adjudication — 
Proper procedure. 34 Bom.L.R. 1436. 

“Ought not to have been adjudged In- 
solvent’*. — Meaning of — Debtor not proved to 
have been unable to pav debts — Ground for 
annulment — Discretion of Court to extend time 
for filing application to annul adjudication. 
1928 M. 394=108 I.C. 208. 

' Sec. 22 . — “The same Debtor*’. — Meaning 
of — Two persons adjudicated in one Court and 
one of them in another — If Court can annul 
order under S. 22. ig L.W. 316 = 46 M.L.J. 
580. Staying proceedings under this section is 
in the discretion of the trial Court, and where 
this discretion has been Judicially exercised it 
will not be easily interfered with by a Court of 
appeal. 31 C.W.N. 1002=1927 P.C. 162 = 53 
M.L.J. 1 14 (P.C.). ^ , 

Sec. 23 (!)• — As to the effect of annulment 
of adjudication, see C. 259 = *933 C. 386. 
See also under S. 21. Under S. 23 (i) the 
effect of the annulment of an adjudication is 
to divest the Official Assignee of the debtor’s 
property, which reverts to the debtor unless the 
Court by order appoints some one in whom it 
shall vest, not necessarily the Official Assignee. 
Where the Court annulling an adjudication 
directed that the assets should remain in the 
hands of the Official Assignee subject to the 
further order of the Court. Held, that the 
effect of that order was not to vest the debtor’s 
property in the Official Assignee under S. 23 
( 1 ) but to cause such property to revert to the 
debtor on condition that the assets already in 
the hands of the Official Assignee were to 
remain in his hands subject to the further order 
of the Court. I.L.R. (1941) i Cal. 509. 1942 

Cal. 150= When an order of adjudication is 
annulled by the Court as a result of its approv- 
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(2) Where a debtor has been released from custody under the provisions 
of this Act and the order of adjudication is annulled as aforesaid, the Court 
may, if it thinks fit, recommit the debtor to his former custody, and the jailor 
or keeper of the prison to whose custody such debtor is so recommited shall 
receive such debtor into his custody according to such recommitment, and there- 
upon all processes which were in force against the person of such debtor at the 
time of such release as aforesaid shall be deemed to be still in force against him 
as if such order 'had not been made. 

(3) Notice of the order annulling an adjudication shall be published 

♦ *] in the Official Gazette and in such other manner as may be 

prescribed. ' 

Proceedings consequent on order of adjudication. 


24. (1) Where an order of adjudication is made against 

Insolvent’s schedule. 


a debtor, he 

shall prepare and submit to the Court a schedule 
verified by affidavit, in such form and containing 
protection of the insolvent from arrest or detention. 

(2) The schedule shall be so submitted within the following times, namely: 

' (a) if the order is made on the petition of the debtor, within thirty days 

from the date of the order, 

(6) if the order is made on the petition of a creditor, within thirty days 
from the date of service of the order. 

(3) If the insolvent fails, without reasonable excuse, to comply with the 
requirements of this section, the Court may, on the application of the official 
assignee or of any creditor, make an order for his committal to the civil prison. 

(4) If the insolvent fails to prepare and submit any such schedule as 
aforesaid, the official assignee may, at the expense of the estate, cause such a 
schedule to be prepared in manner prescribed. 

25. (1) Any insolvent who shall have submitted his schedule as aforesaid 

Protection ord may apply to the Court for protection, and the Court 

^ may, on such ai^plication, make 

petition of the insolvent from arrest or detention. 


an order for the 


LEG. REF. 

^ Words “in the Gazette of India and” omit- 
ted byA,0., 1937- 

notes. 

»ng a composition scheme ui^dcr S. 30 (j), it 
IS not necessary that the Court should make a 
vesting order in order that the propcriies may 
^st m the particular person appointed by the 
Court. The effect ofS. 23 (i) is that upon the 
Court making an appointment under the sec- 
tion, the property of the debtor i/no facto vests 
m the person or persons appointed, -■jo C.VV. 

N. 1029. Where the order directs lliai the 

O. A. shall make over the assets to certain 

named in the proposal of composition. 
Who Were to be appointed for carrying out the 
scheme of composition, the effect of the order 
w to appoint those persons as trustees under 
* 3 (*), and the property of the debtor ipso 
facto vests in them. The fact that no deed of 

is executed in their favour as pri>- 
vided for in the proposal docs not affect the 
the trustees to deal with the property. 

40 C.W.N. 1029. 

Sec. ftS . — The pendency of an insolvency 
J^^ceeding under this Act docs not of itself, in 
me absence of a protection order under S. 25, 
bar ihe remedy of a decree-holder to execute 


the decree by arrest of the judgment-debtor. 47 
I.CJ. 79d- A creditor can pursue an insolvent, 
wbo has acted recklessly and dishonestly, by 
attachment and imprisonment according to law, 
even if the latter is unable to pay. 40 B. 461 = 
39 I.G. 507. Arrears of maintenance due to 
the wife of an ins(jlvent, ag.ainst whom an order 
of maintenance untler S. .fBB of the Gr. P. 
Cod<* has been passed, arc a debt provable in 
insoivciu.y, and it is competent to the Court to 
grant the insolvent a protection order in respect 
of such arrears. .^4 L.W. 292=1936 M. 793 = 
71 M.E.J. 430. 5-re also 191 I.C. 196 = 42 Cr.L.J. 
loi; 42 liorn.L.R. 7.1,2=1940 Bom. 344. A Co- 
operative Credit Society, having obtained an 
award against a debtor under S. 54, Bombay Act 
(\TI of 1925) adopted the alternative course of 
recovering the debt through the Collector as 
arrears of land revenue under .S. 59 of the .Act. 
I he Collector ordered the detention of the 
cleblor in civil prison, who as a counter move 
filed a petition for insolvency. Held, that it 
would be an improper exercise of discretion to 
refuse to grant interim protection to the debtor 
against arrest’or detention for a debt due to the 
Society, and to permit his being detained in 
prison, and at the same time to take possession of 
his property for rateable distribution amongst his 
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(2) A protection order may apply either to all the debts mentioned in the 
schedule or to any of them as the Court may think proper, and may commence 
and take effect at and for such time as the Court may direct, and may be 
revoked or renewed as the Court may think fit. 

(3) A protection order shall protect the insolvent from being’ arrested or 
detained in prison for any debt to which such order shall apply, and any insolvent 
arrested or detained contrary to the terms of such order shall be entitled to 
his release : 


Provided that no such order shall operate to prejudice the right of any 
creditor in the event of such order being revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and oppose the grant of a 
protection order, but the insolvent shall be prima facie entitled to such order 
on production of a certificate signed by the official assignee that he has so far 
conformed to the provisions of this Act. 

(5) The Court may make a protection order before an insolvent has 
submitted his schedule if it thinks it necessary to do so in the interests of the 
creditors. 


26. (1) At any time after the making of an order o^ adjudication against 

^ an insolvent, the Court, on the application of a credi- 

Meet.ngs of cred.tors. assignee, may direct that a 

meeting of creditors shall be held to consider the circumstances of the insolvency 
and the insolvent’s schedule and his explanation thereof and generally as to the 
mode of dealing with the property of the insolvent. 

(2) With respect to the summoning of and proceedings at a meeting of 
creditors the rules in the First Schedule shall be observed. 


27. ( 1 ) Where the Court makes an order of adjudication it shall hold a 

^ , public sitting on a day to be appointed by the Court, 

insolvent of which notice shall be given to creaitors m me 

prescribed manner, for the examination of the 
insolvent, and the insolvent shall attend thereat, and shall be examined as to 
his conduct, dealings and property. 

(2) The examination shall be held as soon as conveniently may be after 
the expiration of the time for the filing of the insolvent’s schedule. 


(3) Any creditor who has tendered a proof or a legal practitioner on 
his behalf may question the insolvent concerning his affairs and the causes of 
his failure. 


(4) The official assignee shall take part in the examination of the 
insolvent; and for the purpose thereof, subject to such directions as the Court 
may give, may be represented by a legal practitioner. 

(5) The Court may put such questions to the insolvent as it may think 


expedient. 


NOTES. 

creditors, merely and solely because the Society 
has chosen the alternative remedy of enforcing 
the claim by approaching the Collector. 24 S.L. 

R. 396= 1930 S. 263. See also i2 Bom.L.R. 517 = 
7 I.G.448. Exercise of discretion by trial Court in 
the matter of granting or refusing protection will 
not be lightly interfered with in appea I.164 I. 
C. 364= 1936 R. 329, A protection order under 

S. 25 (3) does not protect the debtor from 

being proceeded against in a Criminal Court. 
It will not protect him against the special 
statutory power of committal given to a Criminal 


Court under S. 488. (3), Cr. P. Code, for 
failure to comply with an order for mainten- 
ance. 42 Bom.L.R. 742= 1940 Bom. 344. See 
also 1936 Mad. 793 =“ 7 * M.L.J. 430 ; 42 Cr.L. 
J. ioi=«it)t I C. 198. 

Sec. 27 ( 1 ). — If a creditor wants a public 
examination of the insolvent, he should apply 
before the insolvent applies for r’ischarge. 26 
Bom.L.R. 627=1924 B. 512. See also 35 G.W, 
N. 564. As to the admissibility of statement 
made by the insolvent in proceedings under 
S. 104 of the Act, see 32 ^.W.N, 1140=48 C.L, 

J- 534=1929 C. 80, 



4047 


S. 2 sf The Presidency-Towns Insolvency Act (III of 1909). 

(6) The insolvent shall be examined upon oath, and it shall be his duty 
to answer all such questions as the Court may put or allow to be put to him. 
Such notes of the examination as the Court thinks proper shall be taken down 
in writing and shall be read over either to or by the insolvent and signed by 
him, and may thereafter be used in evidence against him and shall be open to 
the inspection of any creditor at all reasonable times. 

(7) When the Court is of opinion that the affairs of the insolvent have 
been sufficiently investigated, it shall, by order, declare that his examination is 
concluded, but such order shall not preclude the Court from directing further 
examination of the insolvent whenever it may deem fit to do so. 

(8) Where the insolvent is a lunatic or suffers from any such mental or 
physical affliction or disability as, in the opinion of the Court, makes him unfit 
to attend his public examination, or is a woman who according to the customs 
and manners of the country, ought not to be compelled to appear in public, the 
Court may make an order dispensing with such examination, or directing that 
the insolvent be examined on such terms, in such manner and at such place as 
to the Court seems expedient. 

Composition and Schemes of .Arrangement. 

28. (1) An insolvent may, at any time after the making of an order of 

c 1 adjudication, submit a proposal for a composition in 

and acceptance by creditors. satisfaction of his debts, or a proposal for a scheme 

of arrangement of his affairs in the prescribed form, 
and such proposal shall be submitted by the official assignee to a meeting of 
creditors. 

(2) The official assignee shall send to each creditor who is mentioned 
m the schedule, or who has tendered a proof before the meeting, a copy of the 
insolvent’s proposals with a report thereon, and if on the consideration of such 
proposal the majority in number and three-fourths in value of all the creditors 
whose debts are proved resolve to accept the x^roposal, the same shall be deemed 
to be duly accepted by the creditors. 

(3) The insolvent may at the meeting amend the terms of his proposal 
if the amendment is in the opinion of the official assignee calculated to benefit 
the general body of creditors. 

(4) Any creditor who has proved his debt may assent to or dissent from 
the proposal by a letter, in the prescribed form, addressed to the official 
assignee so as to be received by him not later than the day preceding the meeting, 
and any such assent or dissent shall have effect as if the creditor had been present 
and had voted at the meeting. 


^ NOTES. 

.Sec. 27 (6). — The notes of the public exa* 
niination of the insolvent, though admissible 
^g^inst him under S. 27 (6), arc not admissible 
against a creditor who had no opportunity to 
^^‘^^s-examinc. 36 I.G, 689 — 24 C,L.J. 149- 
Sec8. 28 and 27 - — A composition in the 
absence of public examination of the insolvent, 
a case where the debts are large, is not con- 
^tent with an cfRcicnt administration of the 
Unless there is an examination and in- 
^^J^^gation, no creditor can know whether it is 
interest to accept the scheme. 59 C. 1436. 
, 28 * — Details of proposal. should 

oc clear and specific. See 59 G. 1436. The 


voting letter does not come into opera- 
tion imme diatcly it is filed before the 
O. A. and may therefore be revoked at or 
before the meeting but before the proposal or 
the amended proposal, if any, is considered, 
and the votes counted, r.g., at an adjourned 
meeting. 26 S.L.R. 339. 

Secs. 28 and 30 . — A creditor releasing a 
surety of an insolvent debtor is not liable to 
return the money received by him from the 
surety. Part^payment of a surety debt is part- 
performance of the contract and a parrial dis- 
charge thereof. 44 M. 381=63 I.C. 173 = 40 
M.L.J. 404, 
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29. (1) The insolvent or the official assignee may after the proposal is 

A , c 11 . accepted by the creditors apply to the Court to ap- 

^ proposa y prove it, and notice of the time appointed for hear- 
ing the application shall be given to each creditor who 

has proved. 


(2) Except where an estate is being summarily administered or special 
leave of the Court has been obtained, the application shall not be heard until 
after the conclusion of the public examination of the insolvent. Any creditor 
who has proved may be heard by the Court in opposition to the application not- 
withstanding that he may at a meeting of creditors have voted for the acceptance 
of the proposal. 

(3) The Court shall before approving the proposal hear a report of the 
official assignee as to the terms thereof and as to the conduct of the insolvent 
and any objections which may be made by or on behalf of any creditor. 

(4) Where the Court is of opinion that the terms of the proposal are not 
reasonable or are not calculated to benefit the general body of creditors or in 
any case in which the Court is required to refuse the insolvent's discharge, the 
Court shall refuse to approve the proposal. 

(5) Where any facts are proved on proof of which the Court would be 
required either to refuse, suspend or attach conditions to the debtor’s discharge, 
the Court shall refuse to approve the proposal unless it provides reasonable 
security for payment of not less than four annas in the rupee on all the unsecured 
debts provable against the debtor’s estate. 

(6) No composition or scheme shall be approved by the Court which does 
not provide for the payment in priority to other debts of all debts directed to be 
so paid in the distribution of the property of an insolvent. 

(7) In any other case the Court may either approve or refuse to approve 

the proposal. 

30 (1) If the Court approves the proposal, the terms shall be embodied 

in an order of the Court, and an order shall be made 
Order on approval. annulling the adjudication, and the provisions of 

section 23, sub-sections (1) and (3), shall thereupon apply, and the composition 
or scheme shall be binding on all the creditors so far as relates to any debt due 
to them from the insolvent and provable m insolvency. 


NOTES. ^ ^ 

Sec. 29 ( 4 ). — The interests of the creditors 
is not the sole concern of the Court in apf^oy- 
ing schemes of composition, and it is the duty 
of the Court to refuse to annul an adjudication 
if such an annulment would not be in the 
interest of the public or of commercial moral- 
ity. R. 241 = 1927 R- * 7 ®- ^ Court is not 

bound to accept a composition simply because 
none of the creditors appeared to oppose its 
approval. 107 I.C. 433“ J 920 S. 90 — 23 S.L. 

The Court could not order that the 
administration of the scheme was to remain in 
the hands of the O. A. where the scheme pro- 
vided that the trustee should administer it. 5 

R. 241 = 1927 R- ‘76. 

Sec 30. — S. 30 is merely enabling and docs 
not exclude the jurisdiction of ordinary Courts. 
48 M. 521=48 M.L.J. 252. The jurisdiction 
of the Insol. Court is not exhausted owing to the 
annulment of the adjudication. Thus the Court 
has iurisdiction to give effect to the scheme it 

has approved. 35 5 ®^ *932 C. 

124. also 3 * I- C- .^ 92 . As to ar- 

rangement by insolvent with creditors, see 


43 M. 7 * =37 M.L.J. 244. The debtors 
are entitled to the unclaimed balance which 
is in the hands of the O. A. as trusteejof 
the fund put up in connection with the com- 
position arrangement. 60 C. 313=1933 G. 387. 
On acceptance of composition scheme and annul- 
ment of adjudication, property ipso facto vests in 
the person appointed, and no separate vesting 
order is necessary. 40 C.W.N. 1029. Where 
after the insolvency of a debtor, the creditor 
proceeds against the debtor and the sureties for 
the realization of the debt and an award Is 
drawn up without objection from the debtor, the 
contract of suretyship merges into the award so 
that after the passing of the award the credi- 
tor’s rights against the sureties arise under the 
award and not the original contract of surety- 
ship. The sanction of any subsequent scheme 
of composition or the annulment of the insol- 
vency proceedings following it, does not make 
any difference to those rights nor does it operate 
to absolve the sureties* liability under the 
award. These rights of the creditor are not 
affected by the provisions of S. 30 and if the 
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(2) The provisions of the composition or scheme may be enforced by the 
Court on application by any person interested, and any disobedience of an order 
of the Court made on the application shall be deemed a contempt of Court. 

31. (1) If default is made in the payment of any instalment due in pur- 

Power to re-adjudge suance of any composition or scheme, approved as 

debtor insolvent. aforesaid, or if it appears to the Court that the com- 

position or scheme cannot proceed without injustice 
^at the approval of the Court was obtained by fraud, the 
^ourt may, It it thinks fit, on application by. any person interested, re-adjudee the 
debtor insolvent and annul ^e composition or scheme, and the property of the 
^ ^ thereupon vest in the official assignee but without prejudice to the 

validity of any transfer or payment duly made or of anything duly done under 
or m pursuance of the composition or scheme. 

A u. Where a debtor is re-adjudged insolvent under sub-section (1), all 

debts provable in other respects which have been contracted before the date of 
such re-adjudication shall be provable in the insolvency, 

32. Notwithstanding the acceptance and approval of a composition or 

Limitation of effect of scheme, the composition or scheme shall not be bind- 
composition or scheme. creditor so far as regards a debt or 

liability from which, under the provisions of this Act, 
the insolvent would not be discharged by an order of discharge in insolvency, 
unless the creditor assents to the composition or scheme. 


Control over person and property of insolvent. 

33. ( 1 ) Every insolvent shall, unless prevented by sickness or other 

sufficient cause, attend any meeting of his creditors 
which the official assignee may require him to attend, 
and shall submit, to such examination and give such 
information as the meeting may require. 


Duties of insolvent as to 
discovery and realization of 
property. 


(2) The insolvent shall — 

(o) give such inventory of his property, such list of his creditors and 
debtors, and of the debts due to and from them respectively. 


debt under the award has been duly prov'cd in 
the insolvency proceedings the creditor is entitled 
to put the award into execution and have it 
executed against the sureties. 183 I.C. 766 = 
>939 Cal. 352. 

Secs. 30 and 32 -— Acceptance of a scheme 
pf composition operates as a discharge of the 
insolvent from all debts provable in insolvency 
though not brought before the Ins. Court, 92 
^■^•535=1936 A. 293. 

31 . — When a debtor is “adjudicated” 
*‘c-adjudicited” or “freshly a ljudirated” 
under S. 31, such adjudication is not indepen- 
aent of the original insolvency. 105 I.C. 90 = 
54 C. 650=1928 C. 21. His l'•gal posi- 
lon IS analogous to that of an insolvent who 
as obtained his discharge, but, whose discharge 
ultimately cancelled during the period bet- 
date when he obtained his discharge 
” Oft ^*te when the discharge is cancelled. 

Where a scheme has been approved 
subsequently is annulled and «hc debtor 
®‘tcr^ the scheme has been approved and 

wiih^?a!.l4-** S. 93 applies ; and not- 

standing the death of che debtor, any per* 

j_. ,**'*®![®*ted has locus standi to apply that the 

or be re-adjudged an insolvent for the 

C.C.M . — 507 


purpose of the furtlicr administration in insol- 
vency of the deceased debtor's estate. 105 I.C. 
90=^54 650. An order under S. 31 

releases the trustees from their bond. 1937 Cal. 
532. An assignee of a joint debt from one of 
the two joint creditors of the debtor whose proof 
of claim was never formally admitted by the 
Official Assignee, is not a ‘person interested’ 
within the purview of S. 31 (1) and he is not, 
therefore, entitled to apply to the Court for the 
rc-adiudication of the debtor and annulment of 
the scheme of composition. I.L.R. (roiS) 1 

P'V'* 493 — *939 Cal. 119. Where a person who 
IS tound to be a creditor has been denied parti- 
cipation in the dividend paid by reason of a 
fraud practised upon the Court by the insol- 
vent It must be held that the payment of divi- 
dend to the other creditors is not a payment 
“d-ily ma Ic” withm the meaning of S, 21 In 
such a case the Court, on the application of the 
credi/or who has not participated, can order 
the other creditor? who have been paid to pay 
ba k to the Official Assignee, such amount each 
as would be necessary to make up the proper 
dividend payable to the creditor concerned on 

his claim. 5+ L.W. 560=1942 
Mad. 103= (1941) a M.L.J. 847. 
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(6) submit to such examination in respect of his property or his 
creditors, 

(c) wait at such times and places on the official assignee or special 
manager, 

(c?) execute such powers-of-attomey, transfers and instruments, and 

(e') generally do all such acts and things in relation to his property and 
the distribution of the proceeds amongst his creditors, 

as may be required by the official assignee or special manager or may be pre- 
scribed or be directed by the Court by any special order or orders made in refe- 
rence to any particular case, or made on the occasion of any special application 
by the official assignee or special manager, or any creditor or person interested. 

(3) The insolvent shall aid, to the utmost of his power, in the realization 
of his property and the distribution of the proceeds among his creditors, 

(4) If the insolvent wilfully fails to perform the duties imposed upon 
him by this section, or to deliver up possession to the official assignee of any 
part of his property, which is divisible amongst his creditors under this Act and 
which is for the time being in his possession or under his control, he shall, in 
addition to any other punishment to which he may be subject, be guilty of a 
contempt of Court, and may be punished accordingly. 

34. (1) The Court may, either of its own motion, or at the instance of 

the official assignee or of any creditor, by warrant 
Arrest of insolvent. addressed to any police-officer or prescribed officer of 

the Court, cause an insolvent to be arrested, and committed to the civil priscm 
or if in prison to be detained until such time as the Court may order, under the 

following circumstances, namely: — . 

(a) if it appears to the Court that there is probable reason for believing 

that he has absconded or is about to abscond with a view of avoiding 
examination in respect of his affairs, or of oAerwise avoiding, delaying or 
embarrassing proceedings in insolvency against him, or - . . 

(b) if it appears to the Court that there is probable reason for believing 

that he is about to remove his property Z prob^able 

possession ^^ing concealed^or is about to conceal or destroy any 

his he^r^moTeT any property in hU possession above the value of fifty 

rupees without maToT- security given after arrest made 

under thii ^cti?n shall be exempt from the provisions of this Act relating to 

fraudulent preferences. - j • - • ■ 

the official assignee has been appointed interim receiver, or 

order of adjudication is made, the Court, on the 
Re-direction of letters. application of the official assignee, may, from time 
to time order that for such time, not exceeding three months, as the Court thinks 
fit, all post letters, wh ether registered or unregistered, parcels and money orders 

of the money in deposit to the credit of the 
insolvent (Railway servant) in the Railway 
Provident Fund, directly the insolvent receives 
it. 44 L.W. j286= 1936 M. 855=71 M.L.J. 415. 
See also (1938) 2 M.L.J. 609 (reversing 1938 
M 609) (contempt proceedings against 
agent of insolvent obstructing realization of 
insolvents estate). - 

Sec. 34 . — See 24 I.G. 513; 6 L.B.R. 142*= 16 
LG. 87. - - 


NOTES. . , 

Sec 33 ( 2 ) (C). — The O. A.’s order to insol- 
vent to attend his office in pursuance of S. 33 
r2^ (c) need not necessarily be in writing ; even 
; Verbal order is valid and there is a duty 
unon the insolvent to comply therewith. 56 I. 

pi).^ 0 . A. is not entitled to an 
anticipatory order calling upon insolvent to pay 
him for the benefit of his creditors a poruon 
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addressed to the debtor at any place or places mentioned in the order for re- 
direction, shall be rd-directed, or delivered by the Postal authorities in British 
India, to the official assigfnee, or otherwise as the Court directs; and the same 
shall be done accordingly. 


36. (1) The Court may, on the application of the official assignee or of 

Discovery o£ insolvent’s 

property. atter an order of adjudication has been made, 

summon before it in such manner as may be prescrib- 
ed the insolvent or any person known or suspected to have in his possession any 
property belonging to the insolvent, or supposed to be indebted to the insolvent 
or any person whom the Court may deem capable of giving information respecting 
the insolvent, his dealings or property; and the Court may require any such 
person to produce any documents in his custody or power relating to the insolvent, 
his dealings or property. 


NOTES. 

Sec. 36 ; Scope and Application. — S. 36 
does not contemplate a roving inquiry into the 
affairs ot the insolvent, but where the O.A. only 
desires to inquire into a specific matter, 1/14:., a 
debt which he is informed is due from the appli- 
cant to the insolvent, then S. 36 may be invoked. 
152 I.C. 878= 1934 S. 158. S. 36 is very wide 
and there is nothing in the Act limiting the 
Court’s powers thereunder to the period bcfiire 
the discharge. But these powers should not be 
used unduly or unnecessarily long after the 
discharge. 40 I.C. 94 •=.^..1. C. 374. See aho I. 
L.R. (1941) Kar. 455. Under S. 36 the Court 
has power to direct examination either of a third 
party or of the insolvent. There is nothing to 
prevent the Court from examining the 
insolvent after his discharge. 37 C.W.N. 718-= 
60 C. 936=1933 G. 699. Orders under S. 36 
are purely discretionary. In the first instance 
they arc intended to be made for the benefit of 
the general body of creditors, and secondly to 
enable the 0..‘\. to establish the rights against 
the creditors, or the creditors in tlic insolvency 
who are brought upon the scene by means of 
fraudulent preferences or fraudulent tactics re- 
s^orted to, who usually arc the relatives and 
friends of the insolvent, prior to the insolvency. 
At the same time it is clear that the law never 
contemplated that the prON'isions of S. 36 should 
be used for the purposes of a fishing cross-exa- 
caination in order to prepare for future litiga- 
tion. 31 Bom. L.R. 420=1929 B. 230 (2). S. 36 
confers upon the Court a power which is general 
^ Its character. Whenever the circumstances 
arc such as to bring the section into operation, 
the Court can require the person concerned to 
w examined and it is no ground for limiting 
the order that information to be obtained on the 
®^®^*nation may result in litigation against 

examined. One of the objects of 
* t? ®®^tion is. to enable the O.A. to discover 
y^^tj^cr he ought to engage in litigation on 
behalfof the estate or not. The examination 
^ay be ordered when the circumstances bring 


. Within S. 36, sub-S. (i). Prima facie 

<1 * ~®'’**‘* ought not to make an order under 
tinless there is ground for thinking that 
>» likely to be of some use. 57 B. 665 = 
546— 1933 B. 309. S. 36 was only 
tended for the purpose of enabling the O.A. 
get hold of the properties belonging to the 


insolvent in the possession of third persons. It 
is only on the admission of those persons that 
the Court can order them to give up the pro- 
perties. The section was not intended for the 
purpose of enabling the O.A. to cross-examine 
a claimant and get from him the proof of his 
case. 7 R. 675. Before a third party can be 
called upon to produce books of account in hi* 
custody, the O.A. must make out a prima facie 
case that the third party had such books in his 
custody. The report of the O.A. is no legal 
evidence in .support of his application. 63 M. 
L..|. 810. It is very important having regard to 
the somewhat drastic provisions of S. 36 that 
applications thereunder should set out fully and 
in detail the object of the proposed examination. 
Where the 0 ..'\. stated that a certain person was 
capable of giving information regarding the 
dealings with the properties of the insolvents and 
swore that the matters stated were true to be 
best of his information and belief, held, that the 
verification was sufficient and that the applica- 
tion need not be verified by affidavit. Held, also 
that in such a general application the person 
sommoned could be examined regarding his 
indebtedness to the insolvent; where the O.A. 
improperly exercises his power of examination^ 
the person summoned may object and refuse to 
answer. 33 C.W.N. 679. The general practice 
is to examine the insolvent under S. 36 but the 
Court can also examine though S. 36 does not 
apply. Examination of an insolvent under S. 36 
and without any objection on his partis volun- 
tary and is admissible under S. 103 of the Act 
47 G. 254 = 24 C.W.N. 425. S. 132 (i), C. P.‘ 
Code, does not apply to examinations under 
S. 36 (I) of this Act and the Court may in 
suitable case summon before it a pardanashin ladv 
who IS known or suspected to have in her posses 
Sion any property belonging to the insolvent. 

S. 37 gives the Court power, if it thinks fit. 
i nstead of summoning such a pardanashin lady to 
Court, to issue commissions or letters of request. 
That power ho\\^v-cr is discretionary. c 5 C, 86^ 

681=31929 c. 528. A witness 
examined under S. 36 is not entitled to the costs 

^“^rney or counsel. 53 I.C. 362 
— 40 C. 795 * The Court has no jurisdiction to 
determine questions of title as between the O.A. 
and a stranger to the insolvency, where, prima 
yacie the utle is in the stranger. 24 I.C. 239=^ 

37 M.L.J. 66. The Ins. Court has no jurisdic- 



4052 


The Civil Court Manual (Imperial Acts). 


tS. 36 


(2) If any person so summoned, after having been tendered a reasonable 
sum, refuses to come before the Court at the time appointed, or refuses to produce 
any such document, having no lawful impediment made known to the Court at 
the time of its sitting and allowed by it, the Court may, by warrant, cause him 
to be apprehended and brought up for examination. 

(3) The Court may examine any person so brought before it concerning 
the insolvent, his dealings or property, and such person may be represented by 
a legal practitioner. 

(4) ^[If on his examination any such person admits] that he is indebted 
to the insolvent, the Court may, on the application of the official assignee, order 
him to pay to the official assignee, at such time and in such manner as to the 
Court seems expedient, the amount in which he is indebted, or any part thereof, 
either in full discharge of the whole amount or not, as the Court thinks fit, with 
or without costs of the examination. 


(5) ^[If on his examination any such person admits] that he has in his 
possession any property belonging to the insolvent, the Court may, on the appli- 
cation of the official assignee, order him to deliver to the official assignee that 
property, or any part thereof, at such time, in such manner and on such terms as 

to the Court may seem just. » 


LEG. REF. 

^Substituted by Act XIX of 1927 and intended 
to bring the law into conformity with Calcutta 
practice. 

NOTES. 

tion under S. 36 to summon the son at the 
instance of the O.A. who wants to decide the 
binding nature of the debt between the father 
and the son. 55 M. 558=^*932 381=63 M. 

L T 37. The words “any creditor who has 
proved his debt” in S. 36 mean not merely a 
creditor who has lodged proof of his debt but a 
creditor whose proof has been admitted by the 
O.A. 26 G.W.N. 744=1923 G- 305- 3 

creditor has complied with the 

given the required proof of a debt, he is a 
Creditor who has proved his debt within the 
meaning of S. 36. It « not necessary the 

O.A. should have admitted the claim. 33 G. W. 
N 700=1920 G. 703. Transfer by ad^nutra- 

tor of estate 3“'''' As to private 

creditor to set aside. See 5 K.. 37 ^ Where 

examination of witnesses, see 54 S 36 

certain persons have been of 

and have denied th- posgssmn of 

account, the remedy of the H even 

way of " p*^pl?cation under the section is 

assuming fhat ^n appneau g M.L.J. 810. 

maintainable m aw. 

^ to the under S. 104 of the Act, 

insolv^t m pr ^ g ^ deposition 

see 32 G.W.N. 4 from the insolvent, when 

of the im . 5 is not evidence admissible 

examined under b. 30 who had taken the 

against a dcponerit subsequent to the 

""^TSfe^tion 36 G V?.N. 337 = ‘932 G. 621. 
ad’udication. 3 f insolvent as witness — 

pe^'-Sn cfatafns riUo to P-P-^'-Likeli- 
litigation between her and O.A.— 

Procedure-Applicability of 

Act See 29 L.W. 40= 1929 M, 1O3. 

^ APPWCAI.ION BY HiNOU joint 

nmo/iF ANO vom.-An order qnder S. 38 


is a nullity when it is made in proceedings 
initiated by a Hindu joint family business and is 
liablO to be vacated. 39 G.W.N. 275. 

Sec. 36 ( 4 ) and ( 5 )— Notes under S. 7 

sutraA Scope of els. (4) and (5). See 30 C. W. 
N. 346=1926 C. 597 - S. 36 (4) and (5) is 
intended to provide a summary procedure for 
ordering payment of debts due and delivery of 
property of the insolvent where there is no 
dispute. 27 Bom.L.R. 551=88 I.C. 77 - The 
question whether the insolvent is a member of a 
joint family or whether the business carried on by 
the insolvent is a business of a joint Hindu 
family are not matters falling within sub-s. <4) 
or (5) of S. 36, and they can be decided by the 
Ins- Court under S. 7 * 34 L.W. 849=1931 
M.N. 1253. As to the validity of an application 
by creditor and sub-s. (5), see 98 I.G. 723 » 3 ® G. 
W.N. 914=1926 G. 1097- Debtor to insolvent’s 
estate residing over 200 miles from Court-house 

Power of Court to issue summons compelling 

him to attend and give evidence. 54 M.L.J. 715. 
Answer given by a. witness at a private exainina* 
tion under S. 36 would be evidence against the 
witness in the bankruptcy or other civil proceed- 
ing. 30 G.W.N. 31.6 = 1926 C. 597. 

Sec. 36 ( 5 ). — The Court cannot act under 
S. 36 (5) unless there is a clear admission by the 
person examined. Prior to his adjudication, the 
insolvent executed a deed of composition of 
which S was one of the trustee.s. That deed 
provided that the debtors assigned to the trustees 
certain properties which included certain piece- 
goods pledged by the insolvent with a Bank. It 
further provided that the trustees should be at 
liberty to raise or advance money in order to 
clear those goods lying in deposit with the Bank 
and to sell them and reimburse themselves. 
Upon his examination under S. 36, S said that 
the insolvent owned him a certain sum, that 
he received some piecegoods from the Bank 
after paying it whatever was due and that on 
the sale of the goods there was a profit of a 
certain sum. Further he said that he did not 
make over the money to the Official Assignee^ 
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(6) Orders made under sub-sections (4) and (5) shall be executed in 
the same manner as decrees for the payment of money, or for the delivery of 
property, under the Code of Civil Procedure, 1908, respectively. 

(7) Any person making any payment or delivery in pursuance of an 
order made under sub-section (4) or sub-section (5) shall by such payment or 
delivery be discharged from all liability whatsoever in respect of such debt or 
property. 

37. The Court shall have the same powers to issue commissions and letters 

of request for the examination on commission or Other- 
Power to issue commis- wise of any person liable to examination under 

section 36, as it has for the examination of witnesses 
under the Code of Civil Procedure, 1908. 

Discharge of Insolvent. 

38. (1) An insolvent may, at any time after the order of adjudication, 

• 1 . apply to the Court for an order of discharge, and the 

Discharge o mso ven . Court shall appoint a day for hearing the application, 

but, save where the public examination of the insolvent has been dispensed with 


NOTES. 

first, because he did not demand the money, 
and, secondly, because the insolvent was 
owing money to him. He also stated that 
the goods were not received by him as a 
trustee. Held, that the deposition of S con- 
tained a clear admission that he had in his 
possession property belonging to the insolvent, 
namely, the profit realised upon the sale of the 
goods. I.L.R. {1938) 2 Gal. 633=1939 Cal. 
a86. See also (1938) 2 M.L.J. 377=1937 

Mad. 775 = 46 L.W. 327. ^^Property belonging 
to the insolvent '* — Meaning of — Examination 
under — Property in name of witness alleged to 
be benami for insolvent — Denial — Subsequent 
application under S. 7, for declaration that 
property is insolvent’s not barred. See 46 L. 
W. 327=1937 Mad. 775. 

Secs. S6 and 7 , proviso. — There is no 
ambiguity whatever in the language used in 
S. 36 of the Act, by the Legislature, and the 
only matters which arise under S. 36 for pur- 
poses of the proviso to S. 7 of the Act as 
amended in 1927, arc alleged indebtedness to 
the in.solvcnt by a third party and alleged 
possession by a third party of any property 
belonging to the insolvent. The proviso to 
S. 7 would not therefore come into operation 
unless the proceedings under S. 7 involve the 
decision of such a matter arising under S. 36. 

*hc third party summoned under S. 36 
admits his indebtedness to the insolvent or 
*^toits his possession of property belonging to 
the insolvent, the Court has power to deal 
'^th him under Cls. (4) and (5) of S. 36. If 
• j P*tson summoned under S. 36 denies his 
indebtedness to the insolvent or denies that he 
hM in his possession or power any property 
belonging to the insolvent, the Court has no 
power under S. 36 to deal further with that 
^rson under S. 36 and is precluded from 
acciding such matters in insolvency jurisdic- 
uon by the proviso to S. 7, unless all the par- 
ties agree. Where, however, the question is 
'"Whether the person summoned is indebted 
o the insolvent or whether he is in his posses- 
sion of, or has in his power, any property be- 


longi’^g to the insolvent, but whether the 
person summoned has a title to certain disputed 
property, the proviso to S. 7 is no bar to the 
jurisdiction of the Insolvency Court dealing 
with and disposing of the matter involved. A 
matter may be said to arise under S. 36 of the 
Act, although no person may have been sum- 
moned and examined under that action. Simi- 
larly, even if a person has been summoned 
and examined under S. 36, the mere fact of 
his examination would not bring into operation 
the proviso to S. 7 unless the matter of the 
examination is such as arises under S. 36, and 
thus relates to the indebtedness to the party 
examined to the insolvent, or to the fact of 
possession by him of property belonging to 
the insolvent. Where the dispute between the 
Official Assignee and the person examined is 
not matter of possession but a matter of title 
to property, the matter is not one arising 
under S. 36, and the jurisdiction of the Insol- 
vency Court under S. 7 ** ousted by the 

proviso to that section. 1942 Sind. 2i = I.L.R. 
ri94i) Kar. 455. See also cases under S. "j supra. 
The effect of the proviso added to S. 7, 
by the amendment of 1927, is that when a 
person who is examined under S. 36 denies the 
claim of the Official Assignee with regard to 
any property in his possession, the Official 
Assignee can proceed against him only by way 
of suit, unless that person submits to the Juris- 
diction of the Insolvency Court. The proviso 
however will not apply when there has been 
no such examination. In such a case the In- 
solvency Court has a discretion. The Insol- 
vency Court will, however, refuse to exercise 
jurisdiction as against a stranger to the insol- 
vency unless he submits to its jurisdiction and 
will not decide complicated questions of title 
between the Official Assignee and a stranger. 
Such questions must be left to be decided in a 
suit in the ordinary tribunal, if the parties so 
desire. 44 Bom.L.R. 171. 

Sec. 38 . — See 53 I.C. 627 = 21 Bom.T..R. 980 
= 44 555 - Object of insolvency law — Duty 

of Court in respect of application for discharge. 
165 I.C. 384=1936 R. 412. 
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Cases in which the Court 
must refuse an absolute dis- 
charge. 


under the provisions of this Act, the application shall not be heard until after 
such examination has been concluded. The application shall be heard in open 
Court. 

(2) On the hearing of the application, the Court shall take into considera- 
tion any report of the official assignee as to the insolvent’s conduct and affairs 
and, subject to the provisions of section 39, may — 

(а) grant or refuse an absolute order of discharge, or 

(б) suspend the operation of the order for a specified time, or 

(c) grant an order of discharge subject to any conditions with respect to 
any earnings or income which may afterwards become due to the insolvent, or 
with respect to his after-acquired property. 

39. (1) The Court shall refuse the discharge in all cases where the 

insolvent has committed any offence under this 
Act, or under sections 421 to 424 of the Indian Penal 
Code, and shall on proof of any of the facts herein- 
after mentioned either — 

(a) refuse the discharge ; or 

(b') suspend the discharge for a specified time; or 

(c) suspend the discharge until a dividend of not less than four annas 
in the rupee has been paid to the creditor ; or 

(d) require the insolvent as a condition of his discharge to consent to a 
decree being passed against him in favour of the official assignee for any balance 
or part of any balance of the debts provable under the insolvency which is not 
satisfied at the date of his discharge ; such balance or part of 

debts to be paid out of the future earnings oj. P . P in 

vent in such manner and subject to such conditions as 1 

that case the decree shall not be executed without leave of the Court, which lea^ 
may be given on proof that the insolvent has since his discharge acquired property 

or income available for payment of his debts. 

(2) The facts hereinbefore referred to are 

(a) that the -solvents assets are n t^o^ 

^hat^r"fact t‘^a^X° asL?s not of such value, has arisen from circumstances 

for which he cannot justly be held responsible , , ^ , 

,,, , , . omitted to keep such books of account as are 

usual a?d propef ?n"he business carried on by him and as sufficiently disclose 


NOTES. „ - 

"iQ ^—See T 7 Bom.L.R. 9®9”40 B- 4 *» 
iQol Rane Where an insolvent who 

cirrtd orTl' h1.,;c business failed to 

books of account and pleaded arises 

rnTo’hfs imSvency! and'^that it was gross neglect 

'o?,'uc'r'L"a?;^1ud'e° IVI 

£nurt would ^e justified m refusin^^h.s d.- 

bJfore the order of adjudication was 
made, the insolvent had acted m a manner 
which made him a menace to the commercial 
community and to the public at Urge had on 
the eve of insolvency put the whole of his assets 
out of the reach of his creditors, deliberately 
destroyed his account books and was likely, il 
made once more a free man, to prey upon cre- 


dulous members of the public and it was further 
proved that in spite of his insolvency, he has 
been driving about in a motor car registered 
under a false name, held, the Court should re- 
fuse the insolvent his application for discharge, 
having regard to the interests of the public. [In 
re Gaskelly (1904) 2 IC.B. 478 at 482, Ref. to.] 9 
R. 333—1931 R. 275. Where an order, sus- 
pending the discharge of insolvent accompanied 
by an appropriation order, is passed under S. 39 
against an insolvent, the mere fact that the in- 
solvent is subsequently warned by his employers 
that he would be dismissed unless he obtains a 
discharge, is no ground for granting him a dis- 
charge and exempting him from further P^V" 
ments under the appropriation order.^ 
Insolvency Court cannot in administration of 
the law yield to the pressure of the insolvent’s 
employers. 166 I.G. 935 “ *937 

166 I.C. 787 = 1937 R- Mi * 94 * Rang. 26, 
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his business transactions and financial position within the three years immedi- 
ately preceding his insolvency ; 

(c) that the insolvent has continued to trade after knowing himself to 
be insolvent ; 

(c?) that the insolvent has contracted any debt provable under this Act 
without having at the time of contracting it any reasonable or probable ground 
of expectation (the burden of proving which shall lie on him) that he would be 
able to pay it ; 

(^) that the insolvent has failed to account satisfactorily for any loss of 
assets or for any deficiency of assets to meet his liabilities ; 

(/) that the insolvent has brought on or contributed to his insolvency by 
rash or hazardous speculations or by unjustifiable extravagance in living, or by 
gambling, or by culpable neglect of his business affairs; 

{g) that the insolvent has put any of his creditors to unnecessary expense 
by a frivolous or vexatious defence to any suit properly brought against him ; 

(^) that "the insolvent has, within three months preceding the time of 
presentation of the petition incurred, unjustifiable expense by bringing a frivolous 
or vexatious suit ; 

(i) that the insolvent has within three months preceding the date of the 
presentation of the petition, when unable to pay his debts as they become due, 
given an undue preference to any of his creditors; 

(/) that the insolvent has concealed or removed his books or his property 
or any part thereof or has been gfuilty of any other fraud or fraudulent breach 
of trust. 

(3) The power of suspending and of attaching conditions to an insolvent's 
discharge may be exercised concurrently. 

(4) On any application for discharge, the report of the official assignee 
shall be prima facie evidence and the Court may presume the correctness of any 
statement contained therein. 


NOTES. 

Sec. 39 ( 1 ) (c): Where a Court acts under 
S. 39 it isincumbent upon it strictly to comply 
with the provisions of S. 39 in passing an order 
Under S. 39 (i) (c) the Court is not empowered 
to suspend the discharge until a dividend of more 
than four annas in the rupee has been paid. 
Hence an order suspending the insolvent’s dis- 
charge ‘until twelve annas in the rupee is paid’ 
is not in accordance with law. ^935 200. 

See also 1941 Rang. 26. A dividend can only 
he paid to a creditor who has proved his debt 
[S. 69 (i)]. It is only by virtue of the position 
acquired by his proof (so far as it has been ad- 
niittcd) that a creditor can receive a dividend 
at all. 14 R. 374=1936 R. 190. 

Sec. 39 ( 2 ) (a), (d) and (f). — The mere fact 
that the Insolvency Court refuses a protection 
to the insolvent while suspending the dis- 
^^^8^ for reasons mentioned in Cls. (a), {d) and 
\j) is not a sufficient reason for the Court to 
^^t^ede to the request of a creditor to commit 

me insolvent to ^ail. 38 Bom.I..R. 1204=1937 
* 44 - The object of the order of the dis- 
cnarge is to enable a person to recommence 
a clean state and it is desirable that he 
should be given the opportunity of making 
a fresh start. But, on the other hand, it is 
undesirable that a man who has brought 
bunsclf within the ambit of the Act, should, 


as it were, walk through the Bankruptcy 
Court without some period during which his 
discharge shall be suspended. Hence, in a cate 
falling under S. 39 (2), Cls. (a), (d) and (e) 
Court’s order should be an order suspending 
the discharge for a specific time. 193 I. G. 
764=1941 Rang. 127. 

Sec. 39 ( 2 ) (b). — Wlierc a large proprietor 
of agricultural land leases out his land to ten- 
ants, makes advances to them, collects their 
crops in payment of his rent and repayment of 
advances, and sells the produce with the inten- 
tion of thereby gaining and continuing to gain 
his livelihood, his activities amount to carrying 
on a business. But in the absence of evidence 
that it is usual and proper to keep certain books 
in a business of this kind, the conclusion must 
be that it is unusual and unnccsssary for him to 
keep books. S. 39 (2) (6) of the Act has, there- 
fore, no application to such a case. 14 R. 758 
— *937 R* *28. 

Secs. 39 and 42 . — W’hen the discharge has 
been refused under S. 39 (i)» it is open to the 
insolvent, with the Court’s permission, to renew 
his application for discharge under S. 42 (i). 
S. 39 contemplates the refusal of a discharge 
in two contingencies : (i) where the insolvent 
has been convicted of any of the offences refer- 
red to in the section; and (2) when any of the 
facts referred to in S. 39 (2) of the Act are 
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[S: 40 


40. Notice of the appointment by the Court of the day for hearing the 

, . application for discharge shall be published in the 

for dfJchar e prescribed manner, and sent one month at least before 

® * the day so appointed to each creditor who has prov- 

ed, and the Court may hear the official assignee, and may also hear any credi- 
tor. At the hearing the Court may put such questions to the insolvent and 
receive such evidence as it may think fit. 

41 . If an insolvent does not appear on the day so appointed for hearing 

his application for discharge or if an insolvent shall 
Power to annul adjudira- apply to the Court for an order of discharge 

discharget^ ° ^ within such time as may be prescribed, the Court, on 

the application of the official assignee or of a credi- 
tor, or of its own motion, may annual the adjudication or make such other order 
as it may think fit, and the provisions of section 23 shall apply on such annul- 
ment . 

42. (1) Where the Court refuses the discharge 

of the insolvent, it may, after such time and in such 
circumstances as may be prescribed, permit him to 
renew his application . 

(2) Where an order of discharge is made subject to conditions and, at 
any time after the expiration of two years from the date of the order, the 
insolvent shall satisfy the Court that there is no reasonable probability of his 
being in a position to comply with the terms of such order, the Court may 
modify the terms of the order, or of any substituted order, in such manner and 
upon such, conditions as it may think fit. 

43. A discharged insolvent shall, notwithstanding his discharge, give such 

assistance as the official assignee may require in the 
Duty of discharged insol- realization and distribution of such of his property as 
vent to assist in realization jested in the 'official assignee, and, if he fails to 

of property. guilty of a contempt of Court; and the 


Renewal of application 
and variation of terms of 
order. 


NOTES. 

found to exist. In the first contingency the 
Court has no option but to refuse an order of 
discharge. In the second contingency the Court 
has a discretion to grant or refuse such an order. 
S. 42 is general in its terms and cannot be 
restricted in its application to the second con- 
tingency referred to above without doing vio- 
lence to the plain and unambiguous lan^age 
of the section. 188 I.C. 778=1940 Sind 85. 

Sec. 40 . — As to whether attendance of in- 
solvent in person at the hearing is necessary, 

ste 161 I.C. 590=1936 R. 62. 

Sec. 41 : Scope of Sectiok. — Where adju- 
dication is annulled by reason of the default of 
the insolvent, the insolvent is to lose the bcM- 
fit of the insolvency, but he is not to benefit by 
the annulment. The annulment is not for his 

advantage. 60 C. 259=1933 p-. 386. The 
Registrar in insolvency has jurisdiction to make 
the order of annulment under S. 41 : 27 C.W.N. 
^16=1924 C. 83. Normally on an annulment 
of adjudication by reason of the default of the 
insolvent, his property should be vested in the 
O.A. or proper officer under the Act in force 
and is so vested in him for the benefit of the 
creditors. 60 C. 259=1933 C. 386. If the order 
of discharge is not completed bv the insolvent 
within one week, it is the duty of the Registrar 
%q have that order drawn up in order that it 


might be gazetted. If the Registrar did not 
perform this duty in completing the order made 
on an application for discharge and the O.A. 
took no steps to have it completed, it does not 
follow that the insolvent continues to be undis- 
charged for all time and the O.A. is not entitled 
to claim a sum of money coming to the insol- 
vent eight years after the order was made as 
his after-acquired property. 36 C.W.N. 532. 
Calcutta High Court Insolvency Rules, R. 138- 
A — Applicability. See 36 C.W.N 532. 

Sec. 42 .— In enacting S. 42 it was the in- 
tention of the Legislature to afford relief to 
insolvents who had been refused a discharge, 
whatever the reason may have been for the re- 
fusal, and to invest the Insolvency Courts in 
India with a discretion in the matter of granting 
or refusing a discharge, similar to that exerci- 
sed by Judges in England under the English 
Bankruptcy Law. 188 I.C. 778=1940 Sind 
85. (Refusal under S. 39 (i)). 

Sec. 43 : Applicabtlitv — Partners. — S. 43 
applies as much to partners as to other co-con- 
tractors. A judgment against one partner is no 
bar to a subsequent suit on the contract or obli- 
gation against the other partners so long as the 
debt is not extinguished, as the liability of part- 
ners is a joint and several one. 145 I.C. 6 i 9 ~ 
35 Bom.L.R. 881 = 1933 407 - Although 

under S. 43 it is the duty of the discharged 
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Court may also, if it thinks fit, revoke his discharge, but without prejudice to 
the validity of any sale, disposition, or payment duly made or thing duly done 
subsequent to the discharge, but before its revocation. 


Fraudulent settlements. 


44. In either of the following cases, that is 
to say: — 


(1) in the case of a settlement made before and in consideration of mar- 
riage where the settlor is not, at the time of making the settlement, able to pay 
all his debts without the aid of the property comprised in the settlement ; or 

(2) in the case of any covenant or contract made in consideration of 
marriage for the future settlement on or for the settlor’s wife or children of 
any money or property wherein he had not at the date of his marriage any 
estate or interest (not being money or property of or in right of his wife) ; 

if the settlor is adjudged insolvent or compounds or arranges with his creditors, 
and it appears to the Court that the settlement, covenant or contract was made 
in order to defeat or delay creditors, or was unjustifiable having regard to the 
state of the settlor’s affairs at the time when it was made, the Court may refuse 
or suspend an order of discharge or grant an order subject to conditions or refuse 
to approve a composition or arrangement . 


Effect of order of dis- 
charge. 


45 . ( 1 ) An order of discharge shall not release 

the insolvent from — 


(а) any debt due to the Crown; 

(б) any debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a party ; or 

(c) any debt or liability in respect of which he has obtained forbearance 
by any fraud to which he was a party; or 

(d) any liability under an order for maintenance made under section 
488 of the Code of Criminal Procedure, 1898. 

(2) Save as otherwise provided by sub-section (1), an order of discharge 
shall release the insolvent from all debts provable in insolvency. 

(3) An order of discharge shall be conclusive evidence of the insolvency 
and of the validity of the proceedings therein. 

(4) An order of discharge shall not release any person who, at the date 
of the presentation of the petition, was a partner or co-trustee with the insol- 
vent, or was jointly bound, or had made any joint contract with him, or any 
person who was surety, or in the nature of a surety, for him. 


. , NOTES. 

insolvent to assist the Official Assignee in the 
realization of his property, this does not mean 
acts done by him subsequent to his dis- 
charge are rendered thercbv invalid, but only 
^at in some circumstances the discharge may 
P® revoked. An order of conditional discharge 
IS not a contingent order but an absolute one. 
* 93 ® Rang.L.R. 19= tO'H® Rang, i i. 

. Sec. 44 . — The onus of proving the transac- 
'1?^ *p be fraudulent is on the person itnpea- 
chtng it, even if the debtor was insolvent at the 
time and knew himself to be so. 86 I.G. si4 = 
*985 R. 201. 

Sec. _ 45 . — Composition deed — Essential test 
““S^jpetioned by Court and adjudication can- 
^ *0 consequence thereof — Secured debtor 

^ame is mentioned in the schedule, not 
paid debt according to composition rate — ^Value 

C.C.M.—508 


of security insufTicIcnt to make up amount ofhts 
debt at composition rate — Remedy. 48 M. 521 
= 48 252. On this section, see also 59 

I.G. 444: 30 I.C. 839. 

Sec 45 ( 1 ) (b). — If an executor fails to ac- 
count for money which came into his hands, it 
must be inferred that he is guilty of fraudulent 
breach of trust in the sense that it must be 
assumed that he has applied it to his own use. 
That being so, he is not released from his lia- 
bility to make good that money under S. 45 (i) 
{b't bv an order of discharge in insolvency. 42 
C.VV.N. 965. ^ ^ 

45 ( 2 ). — Order of discharge cannot take 
away the statutory right of the decree-holder 
to apply for a decree under O. 34, R. 6, C.P. 
Code, which right accrued subsequently. 54 A, 
428= 1932 A. 336. 
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PART III. 

Administration of Property. 

Proof of debts. 

46. (1) Demands in the nature of unliquidated 

Debts provable in insol- damages arising otherwise than by reason of a contract 
vency. breach of trust shall not be provable in insolvency. 

(2) A person having notice of the presentation of any insolvency petition 
by or against the debtor shall not prove for any debt or liability contracted 
by the debtor subsequently to the date of his so having notice. 

(3) Save as provided by sub-sections (1) and (2), all debts and liabili- 
ties, present or future, certain or contingent, to which the debtor is subject 
when he is* adjudged an insolvent, or to which he may become subject before 
his discharge by reason of any obligation incurred before the date of such 
adjudication, shall be deemed to be debts provable in insolvency. 

(4) An estimate shall be made by the official assignee of the value^ of 
any debt or liability provable as aforesaid which by reason of its being subject 
to any contingency or contingencies, or for any other reason, does not bear a 
certain value : 


NOTES. 

Sec. 46 . — The jurisdiction of the O.A. to in- 
quire into debts cannot be used as a device to 
escape the execution of a decree where the only 
debts of the insolvent is the decree and there 
are no other debts. Where, after the passing 
of an ex parte decree, an application for arrest 
was taken out against the debtor who there- 
upon successfully applied to be adjudicated an 
insolvent and the O.A. impugned the decree 
debt on the ground that summons had not 
been properly served on the debtor but it ap- 
peared that there was defence on the merits. 
Held, that the Ins. Court could not invalidate 
the decree or hold that the debt was not bind- 
ing on the debtor. 1930 M. 75* =59 M.L.J. 

32 I » 

Sec. 46 ( 3 ). — While a father’s debt is alive in 
insolvency, any remedy against the sons in in- 
solvency is not barred- That the debts as against 
the father are alive is all that is necessary o 
enable the O.A. to make the son s shares liable 
for them in insolvency by appromiate procee- 
dings. 1931 M. 3*7 = 61 M.L.J. 66. Where a 
Hindu son who has taken the separate property 
of his deceased father and also his 
property is adjudicated mso vent, a simple 
money Creditor of the deceased fothcr is entitled 
prove the father’s debt in the i^ol vency of 
the son under S. 46. The creditor is not, how- 
ever entitled to claim priority over the credi- 
tors of the son in the insolvency of the son m 
respect of his debt. There i. nothing to prevent 
a Creditor of the son from gctt>ng satisfaction 
out of the father’s property which has devolved 
on the son, and no distinction can be drawn 
between a father’s creditor and a son s creditor. 
52 L.W. 89=1940 ^lad. 837. 1 940) 2 MX. J. 
621 If the last day when the debt could have 
been enforced was a public holiday and on 
the next reopening day the debtor is adjudica- 
ted an insolvent, the debt is provable m insol- 
vency- It is not necessary for the creditor for 

the purpose of keeping his debt alive, to file a 


suit on the le- opening day after the interven- 
tion of the insolvency. 55 M. 630 = 62 M.L.J. 
256 (F.B.). A creditor can prove for a debt 
which was barred by limitation at the date of 
the order of adjudication, but was not so barred 
at the date of the act of insolvency on which 
the adjudication was founded. 60 Bom. 444 
*=38 Bom.L.R. 7* = *936 B. 130. Arrears of 
maintenance due under order under S. 488, 
Cr.P. Code, is a debt provable in insolvency. 44 
L.W. 292=1936 M. 793 = 7 * M.L.J. 430. 

Secured creditor — Remedy — Enforcement 
OE SECURITY. — A secuted creditor who comes 
in under the insolvency has only three courses 
open to him, namely; (t) that he may realise 
the security and then prove for the balance, (2) 
he may surrender the security and prove for 
the whole debt and (3) he may state the whole 
valuation at which he assessed the security and 
tiien prove for the balance after deducting the 
assessed value. The provisions of S. 46 refer to 
a creditor who has taken any of the three courses 
and does not refer to one who wants to enforce 
his security. 60 C. t298*=37 C.W.N. 973. 

Secs. 46 ( 3 ) and 45 ( 2 ). — Sub.sequent to the 
adjudication of the insolvent, the respondent 
obtained leave to sue the O.A. and the mort- 
gagor insolvent under S. 17 and got an order 
that the costs of the application be tacked on 
to the mortgage debt. He then brought a suit 
on the mortgage and was awarded a mortgage 
decree and a personal decree for the balance 
including the cost of the application for leave 
to sue. Before execution, the insolvent was dis- 
charged and the latter contended that the decree 
could not be executed after his discharge. Heldy 
(i) that the obligation to pay the costs was one 
which accrued after the date of adjudication 
and in respect of which there could be no proof 
in insolvency under S. 46 (3) ; (2) that the order 
of discharge did not therefore release the insol- 
vent from the debt, 33 BomX.R. iioi — 193 * 

B. 554- 
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Provided that if in his opinion the value of the debt or liability 
is incapable of being fairly estimated, he shall issue a certificate to that 
effect, and thereupon the debt or liability shall be deemed to be a debt not provable 
in insolvency. 

Explanation . — For the purposes of this section “liability” includes any 
compensation for work or labour done, any obligation or possibility of an 
obligation to pay money or money’s worth on the breach of any express or im- 
plied covenant, contract, agreement or undertaking, whether the breach does or 
does not occur, or is or is not likely to occur or capable of occurring, before 
the discharge of the debtor, and generally it includes any express or implied 
engagement, agreement or undertaking to pay, or capable of resulting in the 
payment of money, or money’s worth, whether the payment is, as respects 
amount, fixed or unliquidated ; as respects time, present or future, certain or 
dependent on any contingency or contingencies; as to mode of valuation, 
capable of being ascertained by fixed rules’, or as matter of opinion. 


47. Where there have been mutual dealings between an insolvent and a 

Mutual dealings and set- creditor proving or claiming to prove a debt under 
off. thi*: Act, an account shall be taken of what is due 

from the one party to the other in respect of such 
mutual dealings, and the sum due from the one party shall be set-off against 
any sum due from the other party, and the balance of the account, and no more, 
shall be claimed or paid on either side respectively: 


Provided that a person shall not be entitled under this section to claim 
the benefits of any set-off against the property of an insolvent in any case where 
he had, at the time of giving credit to the insolvent, notice of the presentation 
of any insolvency petition by or against him. 


48. With respect to the mode of proving debts, the right of proof by 
_ secured and other creditors, the admission and 

n es as to proof of debts, rejection of proofs, and the other matters referred to 

in the second schedule, the rules in that schedule shall be observed. 


Priority of debts. 


49. (1) In the distribution of the property of 

the insolvent, there shall be paid in priority to all 
other debts — 


NOTKS. 

_Ser. 47 . — No jiidgmrnt-deblor can be per- 
niittcd to place himself in a more favourable 
position vis a vis his fellow debtors by purchas- 
inj5 after adjudication, the liabilities of the in- 
solvent and then settini? off his rights thus pro- 
cured against his original debt to the insol- 
vent’s estate. Recognition of such action would 
cut across all the canons of Ins. Law. 8 R. 419 
“* 93 * R. 25. See 19 I.C. S?— 15 Bom.L.R. 
* * 3*. 6 R. 46 = 1 928 R. III. The words “mutual 
dealings” refer to mutual dealings at the time 
w the insolvency and cannot refer to a purchase 
by one of the debtors of a claim against the 
insolvent long after the insolvency, g R. 373 
= * 93 * R T93. 

Secs. 47 and 55 . — If an assignment of a 
of insurance by an insolvent is declared 
^id as against the Official Assignee under S. 55 
the position is the same as if there never had 
Dcen any assignment and the life policy reverts 
P property of the insolvent. As such 

he ORiejal Assignee does not obtain the policy 
r *®P*^*“ate and distinct title but as property 
*of*tK which vests in him under S. 17 

• the Act. The insurance company is there- 


fore entitled to set off under S. 47 of the Act 
the monies due to it from the insolvent upon 
the marine policies efTected b\- him against the 
amount of the surrender value of the life policy 
which it is liable to pay to the Official Assig- 
nee. 46 C.W.N. 510. 

Se<'. 43. — Rejcciion of proof — Insolvenoy of 
firm — Suit by creditor against partner — Com- 
promise — Acceptance of smaller sum than due 
— Release of partner and the whole of the 
assets. Release operates in favour of insolvent 
firm and the rejection by the O.A. of the proof 
by the creditor for the balance of the debt is 
correct. 32 Bom.L.R, 16^,6. As to proof by 
scheduled creditor, see 27 S.L.R. 224^1933 S. 
S')')- 

Sec. 49 ( 1 ) — Crown debts are entitled to 
preference — Debts due to Government .Soap 
Factory are Crown debts. 45 M. 156=16 L. 
\V. 46. The expression “a </ebt due to the Crown 
O' to any local authority" includes not only a debt 
which has become due to the Crown but also a 
debt which is provable within the meaning of ' 
S. 46 ( 3 )» whether such demand has become 
provable or not and whether it is in point of 
law strictly a debt or not. 174 I.C. *57=.*938 
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(a) all debts due to the Crown or to any local authority; 

(5) alt salary or wages of any clerk, servant or labourer in respect of 
services rendered to the insolvent during four months before the date of the 
presentation of the petition, not exceeding three hundred rupees for each such 
clerk, and one hundred rupees for each such servant or labourer; and 

(c) rent due to a landlord from the insolvent: provided the amount 
payable under this clause shall not exceed one month’s rent. 

(2) The debts specified in sub-section (1) shall rank equally between 
themselves, and shall be paid in full, unless the property of the insolvent is 
insufficient to meet them, in which case they shall abate in equal proportions 
between themselves. 

(3) Subject to the retention of such sums as may be necessary for the 
expenses of administration or otherwise, the debts specified in sub-section (1) 
shall be discharged forthwith in so far as the property of the insolvent is 
sufficient to meet them. 


(4) In the case of partners the partnership property shall be applicable 
in the first instance in payment of the partnership debts, and the separate 
property of each partner shall be applicable in the first instance in payment of 
his separate debts. Where there is a surplus of the s^arate property of the 
partners, it shall be dealt with as part of the partnership property ; and where 
there is a surplus of the partnership property, it shall be dealt with as part of 
the respective separate property in proportion to the rights and interests of 
each partner in the partnership property. 

(5) Subject to the provisions of this Act, all debts proved in insolvency 
shall be paid rateably according to the amounts of such debts respectively and 
without any preference. 

(6) Where there is any surplus after payment of the foregoing debts, it 
shall be applied in payment of interest from the date on which the debtor is 
adjudged an insolvent at the rate of six per centum per annum on all debts 
proved in the insolvency. 

50 After an order of adjudication has been made, no distress for rent due 

before such order shall be made upon the goods or 
Rent due before adjudi- effects of the insolvent, unless the order be annulled, 
cation. landlord or party to whom the rent may be 

due shall be entitled to prove in respect of such rent. 

Property azrailahle for paynient of debts. 

■;i The insolvency of a debtor, whether the same takes place on the 

debtor’s own petition or upon that of a creditor or 

Relation of assignee's creditors, shall be deemed to have relation back to 

title. and to commence at — 


S^'aebtrdue^Jo^h^'cVown or any local 
and a'J 5 *® ^ be paid in priority to all other 
authority . ^ authority with- 

fn rtir of S. 49 and is . entitled to 

IJlioritv inresoect of money due to it under an 
Ridemmey bond executed to it by the insolvent 
priortohis adjudication. Such money though 
Sot a debt ascertained at the date of the ad- 
i.^atration is a debt provable in insolvency. I. 
( 7937 ) Mad. ^78 = 44 L W. 3^^8 = 1936 

fcfaa iso Partnership— Insolvency of partners 
—Rieht of creditors to proceed against separate 
assets— Election, tq L.W. 46 = 79 I-p- 

Sec. 49 (5)* — ® company m liquida- 


NOTKS. 

„g. The words . of„S. 49 (_.) a_re ^de 


tion turns out to be solvent in the sense that 
after payment of all its liabilities there are 
surplus assets left, creditors whose debts carry 
interest by agreement or otherwise are entitled 
out of the surplus assets to payment of interest 
accruing after the commencement of the liqmd- 
ation until payment is made of the principal 
debts at the rate at which by agreement or 
otherwise interest on such debts is payable. 9 
R. 318=1931 R. 334. , 

Sec. 5 l: Scope — The creditor is not bound 
immediately an act of insolvency comes to^his 
knowledge to take action. Three months btde 
is given for reflection and possibly for the debt^ 
to restore his position qua the creditors. *93® 
M. 37=70 M.L.J. 545 * If several 
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(a) the time of the commission of the act of insolvency on which an 
order of adjudication is made against him, or 

{b} if the insolvent is proved to have committed more acts of insolvency 
than one, the time of the first of the acts of insolvency proved to have been 
committed by the insolvent within three months next preceding the date of the 
presentation of the insolvency petition : 

Provided that no insolvency petition or order of adjudication shall be 
rendered invalid by reason of any act of insolvency committed anterior to the 
debt of the petitioning creditor. 

52. (1) The property of the insolvent divisible 

Description of insolvent’s amongst his creditors, and in this Act referred to as 
credU^s amongs property of the insolvent, shall not comprise the 

following particulars, namely : — 

(a) property held by the insolvent on trust for any other person; 

(t) the tools (if any) of his trade and the necessary wearing apparel, 
bedding, cooking vessels, and furniture of himself, his wife, and children, to a 
value, mclusive of tools and apparel and other necessaries as aforesaid, not 
exceeding three himdred rupees in the whole. 


NOTES. ... 

acts of insolvency relied on for adjudication of 
a debtor, one of them being a transfer to a 
creditor by the insolvent, which is impugned as 
a fraudulent preference, the transfer must be 
held to be ipso facto void, when there ^ is an act 
of insolvency mentioned in the petition which 
is anterior in time to the transfer. 30 S.L.R. 
281 = 1936 Sind. 246. '*Relation'back” does not 
make the transfer “void” because, if void, it 
would have always been void. Nor is it strictly 
“voidable” which denotes the operation of some 
form of election in the trustee. What, in fact, 
happens is that, where the trustee’s title relates 
back under the Act, that post-dated statutory 
title destroys and overrides any existing title 
and brings the property back into the estate, 
whence it is deemed never to have departed. 
While, therefore, an act of bankruptcy has 
always been held “void ’ as such; what really 
is meant is that the title of the transferee under 
the transfer is displaced by the statutory title of 
the trustee and the reason for that is that the 
“relation-back” provisions of the statute so ope- 
rate as to destroy at the instant of the transfer 
the transferor’s own title and (subject to the 
protective provisions) the title of those claiming 
through him. The transfer is “voidable” only 
in the sense that the statute steps in and destroys 
its effect and not in the sense in which in law, 
the expression “voidable” is usually employed, 
nnmely that of being capable of being avoided 
at the volition or election of soms person. If 
the trustee docs not, in fact claim the property 
that only amounts to the trustee leaving with 
^hc transferee property which is not really his 
and to which he has no title. No real question 
of “election* arises, except so far as the trustee 
tnay elect whether or not physically to take the 
property which has become his. >937 Rang.L. 

® 5=-*937 Rang. 372. 

Adjudication in British India — Propertv 

OF INSOLVENT IN FOREIGN STATE ATTACHED DY 

fo^ion Court prior to adjudication. — 
Where the law of insolvency in a foreign State 


is identical with the law of British India, an 
adiudication order made in British India would, 
in ordinary circumstances, vest in the O. A. 
the property of the insolvent in that State. But 
if a creditor has. before the date of the adjudi- 
cation, duly obtained an attachment of that 
property through the foreign Court, it would 
not vest in the O. A. as, at the date of the 
adjudication, the insolvent could not himself 
have assigned it because of the attachment. 
S. 51 of the Act cannot be invoked in favour of 
the O. A. so as to relate back his title to the 
time of the commission of the act of insolvency 
which is prior to the attachment. 39 C.W.N. 
1135 = 62 C. 659. On this section see also 1941 
Cal. 1 1 2. 

Secs. 51 and 17 . — Where a firm is adjudicat- 
ed by two Courts, the adjudication order which 
is prior in time vests the property of the insolvent 
in the O- A. of that Court. The priority of 
vesting does not depend on the date of the 
commission of the act of bankruptcy on which 
the proceeding! were started. 59 C. 1161=36 
C.W.N. 546. 

SeC'-, 51 and 57 . — Under S. 51 the title of 
the O. A. commences at the date of the com- 
mencement of the insolvency. But S. 57, inter 
afia, provides that any transfer by the insolvent 
for valuable consideration, provided that it takes 
place before the date of the order of adjudica- 
tion and that the transferee in question has not 
at the time had notice of the presentation of 
any insolvency petition, shall not be invalidated 
by any provisions in the Act, Ss. 51 and 57 
thus present an anomaly which the legislature 
will have to deal with. Xhe relevant sections 
of the English Act on the point are not incon- 
sistent. 41 C.W.N. io5 = 1 .L.K. (T937) I Cal. 
557 = 170 I C. 672. 

Sec. 52 ( 1 ). —Money deposited in Court by 
appellant pending appeal is payable to respon- 
dent and is not appellant’s money. 84 I.C. 922 
= 1925 C. 416. Section does not apply to 
footing charges created by a company registered 
under Companies Act prior to its liquidation in 
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(2) Subject as aforesaid, the property of the insolvent shall comprise 
the following particulars, namely : — 

(o) all such property as may belong to or be vested in the insolvent at 
the commencement of the insolvency or may be acquired by, or devolve on him 
before his discharge ; 


NOTES. . 

favour of its bank. 85 I.C. 626 = 20 L.W. 861. 
S. 52 is an independent section by itself and is 
an exception to S. 17, so that if a creditor 
having a charge over debts due to the insolvent 
fails to perfect his title by giving notice to the 
debtors of the insolvent, the trustee in insolvency 
ia entitled to those debts as property in the 
repudiated ownership of the insolvent. 1931 S. 
44. Goods entrusted to the persons as agents 
for sale, and stored by them as the goods of 
their principal, are goods held by them on trust 
in the fiduciary capacity of agents within S. 52 
(i) (<*)> consequently do not pass on their 

insolvency to the O. A., unless the principal 
permits the agents to have a possession not 
consistent with the ordinary usage of trade, 
thus raising a reputation of ownership in the 
bankrupt. The burden of proving circumstances 
of reputed ownership lies on the O. A. 1931 S. 
70. As to exceptions to the general rule that 
chattels in possession of a trustee are in his pos- 
s.ession as legal owner and so excluded from the 
operation of reputed ownership. See 59 G. 818 
9=1932 G. 680. Sale of goods — Buyer executing 
promissory note and deed of trust as regards 
goods — Insolvency of buyer — Rights of seller — 
Trust not made in good faith — Validity. 56 C. 
1074. See al.o 59 C. 818=1932 G. 680. Insol- 
vency — Hindu father adjudicated insolvent — 
Sons’ shares do not vest in Official Assignee. 47 
M.L.'J. 857 (P.C.). See abo 93 I.G. 612: 94 I. 
C. 175=24 A.L.J. 417. Hindu father, insolvency 
of — Interest of sons does not vest in the O. A., 
but he can sell the sons’ interest as father could 
have done for paying debts. Even if there is a 
partition suit, provision should be made for such 
of the father’s debts as are binding on the sons. 
7 L. 376 = 93 I-C, 612=19*®^; In a suit 

by the sons for partition ol the joint farnily pro- 
perties, they will not be entitled to a deer^ in 
respect of the properties already sold the 

40 G.W.N. 1382 = 63 I. A. .384—1936 
71 M.L.J.812 (P.C.). VVhere goods solcT by an 
^solvent prior to his insolvency arc allowed to 
remain in his own shops until the date of his 
insolvency, they are m the possession, order 
and disposition” of the S. 52. 

q?, Property hypothecated— Possession with 
fmolvent with permipion of creditor if passes 
to O A* — Withdrawal of consent— See 

2*7=1 R. 153 ' Acquisitions by an 
insotvent after the insolvency and before his 
Sscharge (a merely personal discharge) arc 
made ?s agent of the O.A.. and as such the 
00-session of the insolvent IS not adverse to that 
& the O.A. and the laiter’s claim to such after 
acquisition even after ,2 years’ i^ssession by 
the insolvent is not barred. 22 I.C. 271. The 
word in S. 52 (i) («) « not confined to 

express trusts, but includes all kinds 6 f property 
held by the insolvent in a fiduciary capacity as 
property held as commission agent. 5 R- 73 *= 


1927 R. 140 ; 43 L.W. 345=1936 M. 21. See 
also 31 S.L.R. 391 = 1937 Sind 37; 46 L.W. 
260=1937 M. 833= (1938) I M.L.J. 293. A 
mere entry by a firm in their books of account 
crediting a certain sum to a particular deity by 
way of charity does not constitute the firm 
trustees for the deity in respect of that sum 
which is continued to be used by the firm in 
its business as before. Consequently on the 
insolvency of the firm the deity is not entitled 
to payment of that sum in full. 42 G.W.N 
1125 = 40 Bom.L.R. 1236=1938 P.C. 259= 
{1939) I M.L.J. 192 (P.G.). The rules of the 
Provident Fund of a company provided that a 
member was entitled to receive the amount only 
on his retirement or discharge and that in case 
he transferred his interest during services, he 
was liable to forfeit his rights for the amount 
to the company. A member, while in service, 
was adjudged insolvent on his own petition and 
his rights vested in the O.A. Meld, that the 
effect of his petition was so transfer or assign 
immediately his property to the O.A. and that 
it was equivalent to a' voluntary transfer by 
the debtor to the O.A, within the meaning of 
the Provident Fund Rule. 60 C. 926=37 
G.W.N. 1050=1933 C. 701. See also 1938 M.W. 
N. 1332. The absence of intervention by the 
Official Assignee before Provident Fund money 
reaches the insolvent’s hands might affect the 
vesting of the money, but when it comes into 
the pO'Session of the insolvent it is nevertheless 
his property, the property of an insolvent 

disdsible among his creditors within the mean- 
ing of S. 52 (2> (a). 1761.0.460=1938 Rang. 

245. S. 52 (1) (a) docs not apply to a case . 
where an executor does not have in his hands 
at the time oC his insolvency any specific cash 
or chattels representing the estate of the testa- 
tor. Where, therefore, the executor had already 
mixed the money representing the estate of 
the testator with his own money and it even- 
tually became dissipated and is impossible to 
trace, S. 52 (i) (<z) has no application. 42 

G.W.N. 965. Dealings between stock-brokers— 
Sums due to defaulter insolvent paid to Associa- 
tion — Right of O.A. to recover the same from 
person liable and Association — Doctrine of “an 
artificial fund ’. Applicability of. 53 B. 508 = 
31 Bom.L.R. 406= 1929 B. 236. 

Sec. 52 ( 2 ) (a). — As regards the after-acqui- 
red property, subject to the right and claim of 
the O.A., the undischarged bankrupt has the 
power, so long as the O.A. does not interfere, 
to buy and sell and give discharge and do all 
other acts as he could have done and had 
done before the intervention of the O.A. 61 G. 
281=38 G.W.N. 283=1934 C. 529. Where 
the undischarged insolvent acquires a property 
and transfers it to a certain company in the 
course of transaction by him with the company, 
in which, dealings of the company with the 
insolvent are bona fide and for value, such pro- 
perty does libt vest in the O.A., until he inter- 
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(&) the capacity to exercise and to take proceedings for exercising all 
such powers in or over or in respect of property as might have been exercised 
by the insolvent for his own benefit at the commencement of his insolvency or 
before his discharge ; and 

(r) all goods, being at the commencement of the insolvency in the pos- 
session, order or disposition of the insolvent, in his trade or business by the 
consent and permission of the true owner, under such circumstances that he is 
the reputed owner thereof : 


NOTES. 

venes in the matter. 8 R. 665=1931 R. 74 
(2). Member of Bombay Stock Exchange — 
Card of membership* — Rights of O.A; See 59 
I.A. 318 = 34 Bom.L.R. 1178=63 M.L.J. 623 
(P.C.). See also 33 Bom.L.R. 39. 

Costs to undischarceo insolvent in suit 
FOR PERSONAL WRONG. — Although damages ob- 
tained by an undischarged insolvent in resp^t 
of a personal wrong and costs awarded to him 
in such a suit are property of the insolvent 
which is capable of passing to his assignee in 
insolvency under the Act, such property will 
not pass under that Act to the O.A. until he 
has intervened and claimed it. i2 R. 428 = 
>934 R- 333 - 

Sec. 52 ( 2 ) (b). — Notwithstanding the suit 

for partition and the consequent aivision in 
status, the right. of the father to have his just 
debts paid out of the entire family property 
subsists, and where the father has been ad- 
judicated insohent, such right vests in the O.A. 
as “property of the insolvent divisible among 
his creditors,*’ 33 L.W. 323=1931 M. 317. 
See also 71 M.L.J. 812 (P.C.) and 7 L. 376, 

noted supra. 

Sec. 52 ( 2 ) (c). — Doctrine of reputed owner- 
ship, explained. 167 I.C. 505 (2)=i937 S. 37. 
The doctrine applies only when the goods are 
proved to be in the possession of the insolvent 
with the consent of the true owners. A counter- 
manding order to deliver the goods to the 
vendor re-vests the property in the vendor 
before it gets into possession of the insolvent 
and thus prevents the applicability of this doc- 
trine. 30 S.L.R. 148=1936 S. 106. In order 
to attract the doctrine, it must be proved that 
the true owner parted with possession of the 
goods under circumstances from wliich he must 
have known, if he had considered the matter, 
that the goods will be used in the trade or 
business of the bankrupt, that they were so 
wsed, and that they were in his possession, 
order, or disposition at the date of the presen- 
tation of the insolvency petition. 117 I.C. 158- 
• 9*9 S. 167. “True owner” for the purpose 
of S. 5a includes a person having a lien or an 
equitable charge, as well as a person having a 
legal title. 56 M. 177=1933 M. 207 = 64 M. 
L.J. 320. See also M.L.J. 817 = 47 M. 215. 
It includes also a beneficiary entitled to imme- 
diate possession of goods. 167 I.C. 505 (2) = 
*W 7 S. 37, S. 52 does not apply to property 
"'hich is npt in the possession, order and dis- 
position of the debtor, cither at the date of the 
P^^oj^tation of the petition or the date of the 
adjudication. The appointment of Receiver 
the property from the possession of 
the insolvent. 32 M. 938=1929 M. 184=56 


M.L.J. 95. Where a trustee is authorised by 
the terms of the trust to invest the trust funds 
in his own business and pay interest thereon, 
and he so uses it, the trust funds cannot be 
traced by the cestui que trust as the relationship 
between them is, by virtue of such liberty, con- 
verted into one of debtor and creditor. The 
funds will be available for the benefit of the 
general body of creditors as property subject to 
the reputed ownership of the trustee. 1931 
M. 251=60 M.L.J. 355. But see 60 I. A. 203, 
infra. Trust created by agreement between 
vendor and vendee making vendee trustee *‘for 
goods or their sale proceeds” in the hands of 
vendee, is nothing more than a mere eyewash 
intended to defeat the provisions regarding the 
doctrine of reputed ownership, and it being 
against the provisions of S. 4, Trusts Act, 
cannot be enforced against the Official Assignee. 
167 I.C. 505 (2) = i937 S. 37. When property 
possessed by the bankrupt in his character as 
trustee has become so amalgamated with his 
general property that it can no longer be 
identified, the representative of the trust has no 
lien upon the movable assets of the debtor 
and he cannot claim to be paid before the other 
creditors. *937 S. 37. Where a certain amount 
is a trust in the hands of the trustees to be 
invested in their business and is so invested, 
it must be taken to have remained a part of the 
assets of that business and to have been there 
at the date of their insolvency, the beneficiaries 
being entieled at all times to a charge upon 
such assets in the hands of the firm. Upon the 
insolvency of the trustees, the assets no doubt 
pass to the O.A. but they pass subject to the 
charge. 60 I. A. 203 = 56 M. 570=65 M.L.J. 1 
(P.C.). Where a secured creditor holds a charge 
or a lien or a mortgage on debts due to a person 
in the course of a trade or business, and the 
charge-holder omits to perfect his title by giving 
notice to the original debtor and leaves them in 
the possession, order or disposition of that person 
under such circumstances so as to allow him to 
deal with them in any way he likes and that 
person is afterwards adjudicated insolvent, 
the O.A. has a right to step in and claim 
the debt for the general body of the cre- 
ditors in preference to the right of the secu- 
red creditors under the doctrine of reputed 
ownership in S. 52 (e) proviso. S. 17 proviso, 
does not help the creditor as S. 52 (c) is an ex- 
ception to S. 17. 1931 S. 44; I 17 I.C. 158 = 

* 9*9 S. 167. The equity of redemption in 
goods pledged by the insolvent is not ‘goods’ 
within the meaning of that term in S. 52 (2) (c) 
and the fact that pledgee or charge-holder leaves 
the power to sell such goods with the insolvent 
does not render the pledge or charge invalid. 4a 
M.L.J. I 55=*45 238. Pledge of goods by 


4064 


The Civil Court Manual (Imperial Acts). 


IS. S3 


Provided that things in action other than debts due or growing due to 
the insolvent in the course of his trade or business shall not be deemed goods 
within the meaning of clause (c) : 

Provided also that the true owner of any goods which have become 
divisible among the creditors of the insolvent under the provisions of clause (c) 
may prove for the value of such goods. 

Effect of insolvency on antecedent transactions. 

53. (1) Where execution of a decree has issued against the property of a 

debtor, no person shall be entitled to the benefit of 
the execution against the official assignee, except in 
respect of assets realized in the course of the execu- 
tion by sale or otherwise before the date of the order of adjudication, and be- 
fore he had notice of the presentation of any insolvency petition by or against 

the debtor. 

(2) Nothing in this section shall affect the right of a secured creditor in 
respect of property against which a decree is executed. 


Restriction of rights of 
creditor under execution. 


NOTES. 

insolvent — Pawnor being in possession— Third 
party*8 rights as hypotbecatce not disclosed — ■ 
Relative rights. 6 o G. 262=1933 C- 366. See 
also 56 M. 177 = 64 M.L.J. 320. Consiructiye 
possession with pledgee — Goods in the custody 
of carrier — No notice to carrier of rights of 
pledgee — If, and when, material. 56 M. 177 = 
64 M.L.J. 320. True owner — If includes owner 
of equitable charge — Consent of garnishee — 
Withdrawal. 45 M.L.J. 817 = 47 M. 215. 
Goods held by insolvent as commission agent is 
not held with reputed ownership. 100 I.C. 
1017=1927 R. 133- I*' S. 52 (2) (tf) the word 

is “consent’", and unless a withdrawal of con- 
sent is communicated to the person from whom 
consent is withdrawn, such withdrawal will not 
be effective. 193* S. 40. The question whether 
in a particular case a demand is made and so 
the consent is withdrawn is a question ol lact, 
depending on the circumstances of each c^^ 
The demand must be effective, bona fide, ana 
should be pursued with a view to take 
of the morteaeed goods. It should not be merely 
a casual demand and then let the goods f«*"^**J 
in the possession of the apparent 

S. 40. .iro 5 R- f-gLJ?* gc 

this sccUon, see also 30 G^vV.IN* 09 y 

A ftn S 60 docs not interfere 

Secs. 52 and 60 . • Where the salary 

with the provisions of S. 52 . servant falls 

of an insolvent who is a r«-,-o-oective 

below .00 per or'’Kary 

order ^ue to his creditors cannot be 

to meet the debt salary, though 

KTw loof blcomcs the insolvent’s projjerty 

below 1^-10 and therefore falls within 

when P®‘ . Act It would then be open in 

faw^to ihe^Official Assignee to apply, after the 
has been received, for an order dY^’^^ting 
salary paid over to him for the 

benefit of the creditors. Unless the circumstances 
bench ^ the Court might refuse to pass 

an order in view of the principle embodied 

f^S S, of the Act and S. 6o C. P. Code. I. 
Lr‘(x 942 ) Mad. *99 = 54 420= 194* M. 

go6=Ci94*) a M.L.J. 59 U (.*940 2 M.L.J. 845. 


Sec. 53 ( 1 ). — S. 53 (*) do®* apply to an 
adniinistra^tjon of the insolvent estate of a decea- 
sed person under Ss. 108 and 109 of the Act. 
An attachment only prevents alienation and 
does not confer any title or create any cha^e or 
lien on the attached property. 43 I.C. 348=^ 
C. ioi6. See also (1940) 2 M.L.J. 979 — 5 * L.W. 
894. S. 53 (1) should be so construed as not 
to apply to notice of presentation of an insol- 
vency petition which has been disposed of and 
on which no adjudication can follow; but the 
language might not be restricted so as to exclude 
notice of the presentation- of an insolvency peti- 
tion on which adjudication may follow. Where 
a petition in insolvency is presented by the 
creditor executing his decree and is dismissed, 
and amounts are paid to the creditor subsequent 
to the dismissal, but on the appeal of the credi- 
tor. the petition is restored, the case falls with- 
in S. 53 (i); and the payment is clearly bad as 
against the Official Assignee. 41 Bom.L.R. 506. 
Where a receiver is appointed at the instance 
of an equitable mortgagee, the income realised 
from the mortgaged properties should in law 
be considered as earmarked for his use and trea- 5 
ted as additional security for the amount due to 
the mortgagee and the latter is entitled, when 
he is not able to realise his decree amount by 
the sale of the mortgaged properties, to proceed 
against the income in the hands of the receiver 
in preference to the Official Assignee in whom 
the properties of the mortgagor might have sub- 
sequently vested. 54 M. 565= * 93 * M. 626= 
61 M.L.J. III. Where steps are taken by the 
Court for the purpose of obtaining a sum of 
money into its own possession under a perfectly 
legal application for execution, which the decree 
holder is in law entitled to make, the fact 
that instead of issuing a precept under S. 46 or 
a garnishee order under R. 104, O. 21, G. P. 
Code, the Court issues a process under R. 46 
of the same order does not make, the receipt of 
the money by the Court otherwise than in the 
course of the execution. 9 Luck. 278= 1934 
Oudh II. 

Money received by cheque by executing 
Court is “assets realised”. — S. 53 does not 
say that the assets must ,bc realized by the 
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(3) A person who, in good faith purchases the property of a debtor under 
a sale in execution, shall in all cases acquire a good title to it against the official 
assignee . 


decree as to property taken 
in execution. 


54. Where execution of a decree has issued against any property of a 

^ *- debtor which is saleable in execution, and before the 

s of Court executing thereof notice is given to the Court executing the 

decree that an order of adjudication has been made 
. ^ against the debtor^ the Court shall, on application, 

property, if in the possession of the Court, to be delivered to the 

otncial assignee, but the costs of the execution shall be a first charge on the 

property so delivered, and the official assignee may sell the property or an 

adequate part thereof for the purpose of satisfying the charge. 

55. Any transfer of property, not being a transfer made before and in 
Avoidance of voluntary consideration of marriage, or made in favour of a 

transfer. purchaser or incumbrancer in good faith and for 

_ j- j j . , ... valuable consideration, shall, if the transferor is 

♦u m within two years after the date of the transfer, be void against 

the omcial assigpiee. ^ 


, NOTES. 

decree-holder. Money received in the form of a 
cheque by the executing Court can be treated as 
assets realized.*’ 9 Luck. 278=1934 O. ii. 
The meaning of the word “ assets” in S. 53 is limi- 
wd to money or cash which is capable of imme- 
diate distribution among the decree-holders. S. 
73 > C. P, Code, has not widened the scope of 
me section because the words ” assets held by a 
Court ’ must mean ” money held by a Court ” 
It iSjjonly money and not goods which cm 
*he subject of rateable distribution. The 
order for rateable distribution no doubt operates 
^ create title in the decree-holders to 
Inc subject-matter of the order, but money 
alone can be the subject-matter of the order. 

distribution only comes into operation 
alter the sale has been held attd the goods 
converted into money (27 Cal. 351 ; 18 Cal. 

242 and 28 Bom. 264, Rcl. on). i.L.R. (1939) 
*43 = 43 C.W.N. tr97--«!939 Cal. 530. 
HU rule is clearly established that mere 

uachment of property does not constitute a 
and does not constitute the attaching 
creditor a secured creditor within the meaning 
53 (2). 41 Bom.L.R. 508. 

53 (3) and 51 : Protection oe Pur- 
chaser—Buroen op proof. — U nder S. 53 (3) if 
_ .9® shown that a purchaser in execution 

has purchased in good faith prior 
r.«» u order of adjudication, his purchase can- 
nar. ^ assailed on grounds based on S. 51. J'Jn* 

to validate on otherwise invalid 
tha» relying on S. 53 (3) must .show 

Cah ^^3“ covered by it. 194 I.G. 423 ,94. 

— Attachment before Judgment fol- 
nf I decree — Subsequent adjudication 

Diit as insolvent prior to saU* — 

I A . hand over attached Roods to 

o — Claim by ShcrifT to piiondacc 

C.W..N. 1317 - Receiver 

^ execution— Judgment-debtor 

•ubsequently adjudicated insolvent— Costs, 

C.C.M.— 509 


charges and expenses incurred by receiver If 

insolvent’s estate. See 

I.L.R. (1941) 2 Cal. 37. 

Sec. 55. The Official Assignee who seeks to 
set aside transfers on the ground that they arc 
not bona fide should be scrupulously accurate 
m the statements by which he hopes to establish 
his title. 40 C.W.N. 1012=1936 C. 212. 
The burden is on the Official .Assignee to prove 
that the transactions sought to be set a.side 
by him were not made in good faith and for 
valuable consideration. 36 C.W.N. 337 • r.a 
I^.A. 115 ; 40 CJ.W.N. 1012- 162 I.C. boO^'1936 
C. 212. Amendment of section as regards bur- 
den of proof suggested. 1G2 I.C. 202^1036 R 
145 - It IS not necessary for the Official .A'ssiqnee 
to prove absence of both good faith and Calu- 
ablc consideration, but he must discharge the 
burden of proving the absence only of one 
of these elements in order to succeed. 11 R 
109*1936 R. 98; 43 M. 739 39 M L T 

3|5 ; .50 M.94« : 60 C. ,278 : 51 I-C. 591 42 

M: 5*0- 36 M.L.J. 190. “ 1,1 good faith ” 

What amounts tt* — 'Iiansf-r of all available 
property If valid —Onus of proof. 20 C W M 
374 ^7 I C.. 392. Sec aho 10 R. 219 - ioo > r? 

H6 ; 9 K ,70 (P.c.l. To bring a cn.se^SncW 
.S. \aluable consideration and good faith 

have to be proved. Absence of good faitli 
could be provid by showing that the transac- 
tion was a sham one or that there was a resuU- 
ing trust m favour of the insolvent, hut the 
.saimr cmilcl be proved by other circunrstances 
also. 50 .M .,98 1927 \l. 1013-^-3 Mil 

890. In order that a trust deed exero . ..'l i ' 
d. b,„r for ,bc brncHt of coVliCor. b . ^ 
yrar, prior to bis adjudication .nay be valid 
U IS necessary that the transfer of pr^.re, v 
sh.>i.!c be in favour of ( , ) -1 pnrehaser (i\ \n 

I he burden ,s on the trustees under the do-d Cf 

transfer satisfied all ij,c 
three conditions. 193, m. 3GG. Wheic it 

appeared that the insolvent transferred pro,Lny 
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NOTES. 

to his guarantor in business transaction and the 
latter took the sale without knowledge that the 
transferor was insolvent. Held, that in the absence 
of proof that the transfer was not made in good 
faith, the transaction should be upheld. 6o I.A. 
362 = 38 G.W.N. 117 = 66 M.L.J. I (P.C.); 40 
Bom.L..R. 884. S. 55 does not apply to pro- 
perty over which an insolvent in his capacity as 
karla of a joint family or trustee has a disposing 
power, at any rate with regard to the shares of 
other persons interested in it. 46 G.W.N. 256. 
Where a transfer by an insolvent prior to ad- 
judication is held to be void on the application 
of the O.A. a subsequent transfer by such trans- 
feree is also void, even if the subsequent trans- 
feree acts bona fide. 165 I.G. 273=1936 S. 148. 
See also 40 G.W.N. 1012=1936 C. 212. A 
transfer effected prior to insolvency, upon which 
the order of adjudication is passed, must be held 
to be fraudulent and void, and the remedy, if 
any, of the transferee against the O.A. is to get 
the order of adjudication annulled before the 
O.A. can be called upon to prove that the 
transfer is fraudulent. 165 I.G. 273=1936 S. 
148. See also 1937 Rang.L.R. 65=1937 Rang. 
372; 40 Bom.L.R. 884; 1937 Rang. 113. “V’oid” 
in S. 55 means “voidable” at the instance of 
the O. A. 20 I.G. 485 = 25 M.L.J. 308. Appli- 
cation under S. 56 can be made only by O. A. 
70 I.G. 463 (i) = 26 G.W.N. 803. An Ins. 

Court can make an enquiry as to whether the 
transfer of the insolvent is fraudulent and void 
against the O. A. subject to the right of the 
party affected to bring a regular suit. An insol- 
vent’s examination is not evidence against the 
transfer. 46 I.G. 196=22 G.W.N. 335 . A 
transfer cannot be said to have been made “in 
good faith” within the meaning of S. 55, if it is 
made in fraud of the bankruptcy laws. 42 M. 
510 = 36 M.L.J. 190. The voidability of a 
transaction by virtue of S. 55 can be gone into 
only by the Ins. Court, and the same cannot be 
raised by way of defence in a suit upon the 
mor gage executed by the insolvent. 50 M. 776 = 
53 M.L.J. 209. Decree-holder insolvent — Execu- 
tion by private transferee — Objection not raised 
— Effect. See 1933 P. 130. When a special forum 
is constituted by a special Act, questions arising 
under that Act must, in the absence of anything 
to the contrary in the .-\ct or in any otlicr enact- 
ment, be determined by the forum constitute 
by the Act, so that any question as to the void- 
ability of a transaction in so far as it is raised 
by the O. A. under the special provisions of 
that Act has to be determined by the Court 
constituted under that Act, which would have 
jurisdiction to determine that question. 50 M. 
776=1927 M. 684 = 53 M.L.J. 209. Bui see 
contra 34 Bom.L.R. 1156=1932 B. 566. A single 
application by the O. A. to set aside a number 
of alienations made by the insolvent within a 
period of about a fortnight is maintainable and 
is not bad for multifariousness, where it is 
alleged that the transactions impeached are the 
outcome of a general scheme of fraud and cons- 
piracy entered into between the insolvent and 
the alienees. 44 L.W. 872 = 71 M.L.J. 788. 

Decree-holder insolvenj — 1'xecution bv 

PRIVATE TRANSI EKEt- OBJECTION NOT RAISED— 

Effect. — Where a judgment debtor is a party 
to the execution proceedings and is apprised of 


the assignment of the decree by the original 
decree-holder who is adjudged insolvent, in 
fav'our of a private person, as well as of the 
application of the transferee to be substituted 
in place of the original decree-holder and to 
carry on the execution and he raises no objec- 
tion at the time, the O.A. not taking any steps 
to take possession of the decree and execute it 
himself, he^ (judgment-debtor) cannot object to 
the execution and say that the O. A. alone is 
entitled to execute the decree. It is for the O.A. 
or the creditors of the insolvent to object to the 
money due under the decree being paid to the 
transferee of the original decree-holder, and 
therefore S. 55 does not bar execution of the 
decree by a private transferee. In the absence 
of any evidence one way or the other, it is not 
open to the Gourt to hold that a transfer of a 
decree made by a person within two years prior 
to his adjudication was not m good faith and 
for valuable consideration, in direct . conflict 
with the recitals in the deed of assignment and 
the circnmstances set forth therein. It is also 
not sufficient for the judgment-debtor to say that 
the transaction was colourable and collusive and 
that the decree had vested in the O.A. by 
operation of law. He has to show not only 
that the O. A. was entitled to intervene but also 
he had intervened, or that he intended to inter- 
vene. 146 I.G. 389=1933 P. 130. 

Transaction void under this section — Vali- 
dity UNDER S. 53, Provincial Insolvency Act. 
— By virtue of the important words being exactly 
the same in S. 55, Presy. T. Ins. Act and in 
S. 53, Prov. Ins. Act, if an hypothecation bond 
comes within the meaning of S. 55. Presy. T. 
Ins. Act, it would certainly be void under S. 53, 
Prov. Ins. Act. 1933 R. 424* 

Remission of debt by insolvent — If void.-^ 
The expression “transfer” in S. 55 is not limited 
to any p.-irticular form of alienation of his pro- 
erty. It covers all sorts of devices that may 
e practised or suffered by the insolvent to 
deprive his creditors of the benefit of his pro- 
perty. A remission of a debt by the insolvent 
without consideration is as much a voluntary 
transfer under S. 55, as under the English Law. 
S. 55 would override in an insolvency matter 
the provisions of S. 63 of the Contract Act. 58 
M. 702=69 M.L.J. 360. 

Secs. 55 , 56 and 57 . — Apart from Ss. 55 
and 56 of the Act, an act of insolvency can only 
be avoided if the adjudication is based on it or 
it is affected by a relation back of the assignee’s 
title provided in S. 51. An act of bankruptcy is 
not ipso fiiclo void and the lapse of the period 
within which it can be availed of to support an 
application for adjudication will place it beyond 
attack. (50 M. 541; 42 M.L.J. 252, Ref. to.) 
130 I.G. 753=1931 M. 366. An application 
under Ss. 55 and 56 lo set aside certain , transac- 
tions by the insolvents can be made by the credi- 
tor, if the O.A. declined to move in the matter. 
60 C. 1367=149 I. C. 995=^934 C. 232. 
See also 130 I. C. 753 = * 93 * 366. 

Where a person makes a transfer to one 
of the creditors who is related to him and at the 
time of the transfer the transferor is unable to 
pay his debts as they become due from his own 
money and there Is no evidence of any thr^t 
of any criminal proceedings or any coercive 
action taken or threatened ' by the transferee 
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56. (1) Every transfer of property, every payment made, every obliga- 

• . . • ^ ^ tion incurred and every judicial proceeding taken or 

in^ertain" cases . erence suffered by any person unable to pay his debts as 

they become due from his own money in favour of 
any creditor, with a view of giving that creditor a preference over the other 
creditors, shall, if such person is adjudged insolvent on a petition presented 
within three months after the date thereof, be deemed fraudulent and void as 
against the official assignee. 


(2) This section shall not affect the rights of any person making title in 
good faith and for valuable consideration through or under a creditor of the 
insolvent . 


NOTES. 

creditor, the transfer in these circumstances 
amounts to fraudulent preference within the 
meaning of S. 56. 32 S.L.R. 672= 1938 Sind 82. 

Sec. 56 : Creditors. — An acceptor or endor- 
ser of a negotiable instrument which has not yet 
reached maturity is a creditor. 19 I.G. 57*15 
Bom.L.R. 113. As to right of creditors to apply 
Under this section, see 40 C.W.N. 1031. 

Fraudulent preference — Test of — Pressure 
—Demand. — The mere making of a preferential 
payment is not a fraudulent preference. The 
sul^tantial motive of the debtor in making 
it must be looked at. If the substantial motive 
is to prefer the creditor, the payment is a frau- 
dulent preference. If the substantial motive 
is reparation for past wrong, or to avoid c\'il 
consequences to the debtor himself the payment 
is not a fraudulent preference. The word “pre- 
ference ” imports the voluntary act of a person 
who has a choice in the matter. In particular 
circumstances, when a creditor makes a demand 
for payment, with or without a threat of laun- 
ching legal proceedings to recover the debt, the 
effect of the demand upon the mind of the 
debtor is such that he is no longer to be regarded 
as making the payment volvjntarily or exercis- 
ing free-will in the sense of electing to do some- 
thing which he need not do. If a demand 
has that effect upon the mind of the dcVjior, a 
transfer executed in favour of a creditor in 
those circumstances is not a fratidulent pre- 
ference under S. 56. On the other hand, a 
demand by the creditor is not always evidence 
of pressure. [Ex parte TayUr ; In re Goldsmith, 
18 Q_. B.D. 295 and Shnr/tv. yafk^on, (1899) 
A. C. 419, Rel. on ] ii R. 489=1934 R. 
* 7 * To find out whether a particular 
payment amounted to fraudulent preference, 
one must look to the mind of the bankrupt at 
the time and sec if the dominant view was to 
Rive preference to a particular creditor. lU 1 .. 
W. 69G* 1924 M. 180. In a case of fraudulent 
preference, the view of preferring need not be 
the whole view, but it must be the dominant view. 
It is for those who assert that there is a frau- 
dulent prefernce to make out a firirna facie cast?. 
If such a case is made out, it can be rebutted 
by proof that the explanation of the preference 
ts that there was a dominant intention in «lie 
nund of the insplvcnt other than a desire to 
P*’*fc*' a particular creditor. If there is such a 
d^ninant intention, the primn facie case is rebut- 
ted. field, on the facts, that fraudulent prefer- 
(Aace was not made out. 7 R. 201 = 1929 R. 


229. See also 60 C. 1278. When there is no 
evidence to prove that the insolvent was unable 
to pay his debts at the time and the only facts 
proved are that the properties of the insolvent 
were under attachment in execution of a decree 
and that in order to avoid the threatened exe- 
cution sale, the insolvent made the transfer 
under pressure, it cannot be said that there is 
a fraudulent preference. Such a transfer is 
protected under S. 57 of the Act. 40 C.W.N. 
1031. Wlicrc one of the acts of insolvency relied 
on in the petition is a transfer in favour of a 
creditor, that creditor cannot, in an application 
by the 0 ..-\. under S. 56 to set aside the transfer, 
urge in defence that the transfer in his favour 
by the insolvent is valid and not void as against 
the O. A., unless and until he gets the order 
of adjudication vacated under S. 8 of the Act. 
30 S.L.R. 281 = 1936 Sind 246. See also 1937 
Rang. 65 ; 1937 Rang. 372. Until the O.A. 

intervenes all transactions by a bankrupt after 
his bankruptcy with any person dealing witii 
him boun fule and for value in respect of his after- 
acquired property, whether with or without 
knowledge of the bankruptcy, are valid against 
the 0 ..\. 5 R. 229 103 I.C. 174= 1927 R. 190. 

UndcT S. 56 the onus of proof is on the party 
alleging the transfer to be fraudulent. {Ibid.) 
.\dministration of estate of cle< <'ased ia\"oIvent — 
Transfer by administrator — RigJit «»r creditors to 
sot aside. 5 R. 375. Insolvency of Hindu father 
— Power of 0 ./\. over the interest of the sons 
— Partition suit. See 28 Punj.I,.R. 245. See also 
■2C) I.C. 204 ; 20 4B2 -25 M.I..J. 320 ; 30 

Bom.T.R. 290 = 54 M.L.J. 337 (P.G.). 

Secs. 56 and 57 . — Where the O.A. seeks 
to set aside a transaction falling under S. 56 
and not covered by .S. 36, it is open to the 
Court to e.xercise a discretion whether to try 
this matter on a notice of motion in the Ins, 
Court or to relegate the O.A. to a suit in 
the Civil Courts. It is not correct to say that 
the ins. Court has exclusi\e jurisdiction in the 
maioT of setting aside a fraudulent transfer. 
(50 M. 776. Oiss. from.) 3460111. L.R. 1166 
==1932 B. 566. Where one of the acts o1 in- 
soKcocy on which an order of adjudication is 
based is fraudulent preference of one creditor 
over others, the order, so long as it exists, is 
coritlusLve against the creditor who is pn lerrcd 
that that art of insolvency has in fact been 
committed, alihougli he is not a p.u ty 10 the 
adjudication proceedings. If lie is diss-itisficd 
with the adjudication order being b.ised on the 
ground that the transfer to liim is a fraudulent 
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57. 


Protection of 
fide transactions. 


Subject to the foregoing provisions with respect to the effect of insol- 
vency on an execution and with respect to the avoid- 
ance of certain transfers and preferences, nothing in 

this Act shall invalidate in the case of an insolvency— 

♦ 


bona 


(a) any payment by the insolvent to any of his creditors; 

(&) any payment or delivery to the insolvent;. 

(r) any transfer by the insolvent for valuable consideration; or 

(c?) any contract or dealing by or with the insolvent for valuable con- 
sideration : 


Provided that any such transaction takes place before the date of the 
order of adjudication, and that the person with whom such transaction takes 
place has not at the time notice of the presentation of any insolvency petition 
by or against the debtor. 

Realization of Property . 


58. (1) The official assignee shall, as soon as 

may be, take possession of the deeds, books and docu- 
ments of the insolvent and all other parts of his pro- 
perty capable of manual delivery. 

(2) The official assignee shall, in relation to and for the purpose of 
acquiring or retaining possession of the property of the insolvent, be in the 
same position as if he were a receiver of the property appointed under the 
Code of Civil Procedure, 1908, and the Court may , on his application , enforce 
such acquisition or retention accordingly. 


Possession o£ property by 
official assignee. 


NOTES. 

preference, he can appeal from that order. If 
he does not do so, the order would operate 
against him as res judicata in an application by 
the Official Assignee to set aside the transfer 
as a fraudulent preference under S. 56 of the 
Presidency- Towns Insolvency Act. 45 G.W.N. 


441 . 

Sec. 57 . — The provisions of S. 57 are not 
restricted to transactions carried out between 
the date of the petition in insolvency and that of 
the adjudication. 41 C-W.N. 105 = I.L.R.( * 937 ) 
I Oal. 557. The words bona fide in the mar- 
ginal note to S. 57 must be taken to be part 
of the section itself; and the only meamng which 
can be given to those words is absence ot 
knowledge of the presentation of an 
petition I.L.R. ( 1937 ) 1 557 “ 4 i C W.N- 

I0«i*i70 I.C. 672. A purchaser of property 
from a benamidar for the dues subsequent to 
liis adjudication in insolvency does not acquire 
any title to the property as against the O.A^ 
?ven though theVrehase 'vas and 

for value and without notice. 20 G.W.N. 554 

I G. 435. Intimation of insolvency to the 
creditor without leading to an inference that 
t^he debtor will suspend payment is not an act 
;«^Mvcncv. It is such an act if such an in- 
ference eSn^ be drawn. 35 I;C. 94 == = 39 M. 

See also 43 B. 890=53 I C-. 197 . Bona fide 
.™«:r*-ree for value after act of insolvency and 

before adjudication, if void. See 42 M.L.J. 155 
— M 238. Jurisdiction to decide question 

of hivalidity of transfer by insolvent on the 
«rrv..Tid of fraud, collusion, want of good faith 
or want of bona fides — Suit in Givil Gourt on 


mortgage by insolvent — Plea of fraud, collusion, 
want of consideration and want of good faith 
raised by O.A. The Givil Gourt should give the 
mortgagee a decree leaving it open to the O.A. 
to apply to the Ins. Court to set aside the 
transaction as void against him. 41 G.W.N. 105=* 
I.L.R. (1937) * Cab 557. See also 1939 Sind 196; 
As to burden of proof, see 185 I.C. 778=*939 
Sind 3O1. 

Sec. 57 (c) — A chose in action^ if it is a debt 
due to the insolvent in his trade or business, 
comes within the words of goods and chattels* 
1931 S. 44- 

Sec. 57 , Proviso. — Payment to creditor 
after annulment of adjudication and before ap- 
pellate order setting aside annulment — Title of 
O.A. See 12 R. 577- 

Sec. 58 . — The High Court in insolvency has 
jurisdiction to commit to prison for contempt 
not only the insolvent, but other persons who 
dcliberatrly aid the insolvent in defying an 
order of the Gourt deliberately passed in the 
exercise of insolvency jurisdiction. The Court’s 
powers are not limited by S. 58. The wife and 
son of the insolvent, though they are not 
parties to the proceedings, can be proceeded 
against, if they at the instigation of the insolvent 
refuse to vacate possession of the properties of 
the insolvent as ordered by the Court. I.L.R. 
(1939) Mad. 19 = 48 L.W. 462^ 1938 Mad. 927 
= (1938} 2 M.L.J. 609 (reversing 46 L.W. 900 
= 1937 M.W.N. 1251). 

Sec. 58 ( 2 ). — The O.A. cannot apply under 
S. 58 (2) to direct a third person to produce 
books of account alleged to be in his custody.- 
36 L.W. 703=63 M.L.J. 810. Court has po 
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(3) Where any part of the property of the insolvent consists of stock, 
shares in ships, shares, or any other property transferable in the books of any 
company, office or person, the official assignee may exercise the right to tra.ns- 
fer the property to the same extent as the insolvent might have exercised it, if 
Ite had not become insolvent . 

(4) Where any part of the property of the insolvent consists of things in 
action, such things shall be deemed to have been duly transferred to the official 
assignee. 

(5) Any transurer of other officer, or any banker, attorney or agent 
of an insolvent, shall pay and deliver to the official assignee' all money and 
securities in his possession or power as such officer, banker, attorney or a^nt, 
which he is not by law entitled to retain as against the insolvent or the o^icial 
assignee. If he fails so to do, he shall be guilty of a contempt of Court, and shall 
be punishable accordingly on the application of the official assignee. 

59. (1) The Court may grant a warrant to any prescribed officer of the 

Court or any police officer above the rank of a cons- 
property of m- property of an insol- 

vent in the custody or possession of the insolvent or 
of any other person, and with a view to such seizure to break open any house, 
building or room of the insolvent where the insolvent is supposed to be, or any 
building or receptacle of the insolvent where any of his property is sup- 
posed to be. 

(2) Where the Court is satisfied that there is reason to believe that pro- 
perty of the insolvent is concealed in a house or place not belonging to him, the 
Court may, if it thinks fit, grant a search warrant to any such officer as afore- 
said who may execute it according to its tenor. 

60. 


( 1 ) Where an 


Appropriation of portion 
of pay or other income to 
creditors. 


insolvent is an officer of the Army or Navy or of *[the 
Royal Indian Navy], or an officer or clerk or other- 
wise employed or engaged in the civil service of the 
Crown, the official assignee shall receive for distribu- 
tion amongst the creditors so much of the insolvent’s 


pay or salary liable to attachment in execution of a decree as the Court may 

direct . 

(2) Where an insolvent is in the receipt of a salary or income 
other than as aforesaid, the Court may, at any time after adjudication and 
from time to time, make such order as it thinks just for the payment to the 
official assignee, for distribution among the creditors of so much of such salary or 


LEG. REF. 

' Substituted for “His Majesty’s Royal Indian 
Marine Service” by A.O., 1937. 

NOTES. 

power under Cl. (2) to remove from possession 
person claiming adversely to the insolvent. See 
49 M. 762=1926 M. 363=50 M.L.J. 180. In 
a case where the title of the insolvent to certain 
property is disputed, the Insolvency Court can 
authorise the O.A. to take charge* of the pro- 
perty pending sctilcment of the dispute. (37 C. 
7 * 3 . Foil.) 54 M. 1006=1931 M. 672=61 M. 
L.J. 812. 

Sec. 58 ( 4 ). — The O. A. is entitled under R. 
(2) of the Rangoon High Court Rules fram- 
ed under the Act to his commission over the 
entire sale proceeds of a property equitably 
mortgaged and auctioned free from mortgage 
'vith the consent of the mortgagee. 8 R. 5x4 

*«93> R. 61. 


Sec. 58 (S ). — See 4O L.W. 462 = (i938’» 2 M. 
I..J. 609 (reversing 1938 Mad. 175 )* The pro- 
visions of Cl. (5> of S. 58 are penal in their 
nature and cannot be construed as applying to 
any particular case unless it is quite clear that 
no other construction of the section is possible. 
5 R. 244=1927 R. 193. They cannot be applied 
to the powers of the O.A. prior to the adjudica- 
tion when he is acting, not under ibe powers 
devolving on him by operation of the Act itself, 
but under the powers specially conferred on him 
by his appointment as interim receiver under 
S. t6. 1927 R. 193. 

f-ecs. 58 and 59 . — S. 59 is only an enabling 
section and not a prohibiting section and it does 
not involve any prohibition to the O.A. to 
obtain possession in any manner he likes. Nor 
does Cl. (2) of S. 58 prohibit the O.A. from 
taking a police officer with him in the course of 
his duties. 1930 M. 458=59 M.L.J. 501. 

Sec. 60 . — As to how salary should be appor- 
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income as may be liable to attachment in execution of a decree, or of any person 
thereof. 

61. The property of the insolvent shall pass from official assignee to 

official assignee and shall vest in the official assignee 
VestinK and transfer of ^ 1 ^^ time being during his continuance in offici, 

proper y. without any transfer whatever. 

62. (1) Where any part of the property of an insolvent consists of land 

. - of any tenure burdened with onerous covenants, of 

pr^erty**^^^^ onerous or Stocks in companies, of unprofitable con- 

tracts, or of any other property that is unsaleable, or 
not readily saleable, by reason of its binding the possessor thereof to the per- 
formance of any onerotis act or to the payment of any sum of money, the 
official assignee may, notwithstanding that he may, have endeavoured to sell or 
have taken possession of the property, or exercised any act of ownership in 
relation thereto, but subject always to the provisions hereinafter contained in 
that behalf, by writing signed by him, at any time within twelve months after 
the insolvent has been adjudged insolvent, disclaim the property: 

Provided that, where any such property has not come to the knowledge of 
the official assignee within one month aKer such adjudication as aforesaid, he 
may disclaim the property at any time within twelve months after he has first 

become aware thereof. j t. r 

r2) The disclaimer shall operate to determine, as from the date thereof, 

the rights, interest and liabilities of the insolvent and his property in or in res- 


NOTES. 

tinned, see T.C. ^84^1036 R- 412. S. 60 is 
not at -all concerned with attachments. When 
a Court makes an order of allocation tinder S. 60 
it docs neither in fact nor in form direct the 
attachment of the property Cor salary as the 
rase mav be) of the insolvent. Neither S. 60 
Ci) (i). C. P. Code, nor the proviso thereto, can 
be invoked for the puroose of cnablincr an insol- 
vent to get rid of a liability placed upon him by 
an order under S. 60 of this Act. 54 L.W. r >70 
—=•(^41) 2 M.L. T- 846;. Ser ahfi (1041) 2 M.L. 

J. t^qi = tr)4i M. 506. Where an employee 
borrows money apreeinq to repay it in monthly 
instalments and atifhorises his employer to with- 
hold a part of his salary every month and to 
pay it to his creditor until his debt is discharpe , 
it can at best amount only to a contract to 
assitrn the future salary as and when it is earnecL 
There is no completed assipnment or charec. and 
the creditor cannot enforce the 
apainst future salary as apainst the Official 
Assipnee on the insolvency of the employee. But 
if the employer poes to pay the creditor esen . 
after tl.e insolvency of the employee and the 

notice of the insolvency, the Official Assipnee 
cannot recover bark from the creditor the pay- 
ments received by him after the insolvency., 
Under S 60 of the Presidency Towns Insolvency ' 
Art only much of the salary as is ordered to^ 
be paid by the Court under S. (2) to the 

OfTicinl Assignee vests in him, and the halsincc 
at the absolute disposal of the insolvent. j 


Thoucb the creditor cannot be allowed to have ^ 
any advantape over the other creditors of the 
debtor-insolvent, once an allocation is made 5 
under S. 60 (2), the rest of the salary is absolutely - 
at the disposal of the insolvent and even if 
whole of it is spent by the insolvent, the OI-‘ 


ficial Assipnee cannot complain and he cannot 
therefore recover from the creditor the payments 
made to him out of the salary after insolvency. 

iqAO M.W.N. ii67 = I.L.R. (194O Mad. 61 = 
1041 Mad. 2 q 7 =‘'ib 40 1 ML-J. 703. ^ ^ ^ 

■ See. tiO ( 2 ). — The term income m 5 . 60 '(2) 
must be construed as ejnsdem generis with “ salary ” 
and the Court has jurisdiction under S. 60 (2) 
in respect only of the insolvent’s salary or income 
in the nature of a salary. 9 R. 138=1931 R- 
70 (1). The insolvent was a daily piece-work 
labourer in the mills of the appellant company, 
the wapes bcinp calculated on the quantity of 
work turned out by him every day, but paid 
monthly. Heldy his wapes did not constitute 
‘salary or income.* * 93 ® M. 907=71 M.L.J. 
432. Court has no power to make order for 
payment by insolvent of any portion of pension 
payable to him by Government. 43 C.W.N. 

X 1^4= i 94 <^ Cal. 192. 

Sec. 61.— Ripht of action accruing subse- 
quent to adiudicatlon, in respect of after-acquired 
property — Insolvent, the proper person to 
^le and not the trustee in bankruptcy. 46 C. 
156=22 C.W.N. 1018 = 48 T.C. 622. 

Sec. 62 . — A disclaimer by O.A. of the lease- 
hold interest of an insolvent is a creature of 
statute with statutory consequences and is not 
quite thr same thing as a surrender which is 
poverned by the law of landlord and tenant. 63 
C. ii23'=40 C.W.N. 846. 

Secs. 62 and 66. — Tenancy of insolvent — 
Vesting in O. A. — Disclaimer — Right of landlord 
to obtain possession by order of Ins. Court. 26 
Bom.L.R. 628 = 48 Bom. 580. The effect of a 
disclaimer of a lease-hold interest of the insol- 
vent by the O.A. under S. 62 is that, as between 
the lessor and the lessee-insolvent, the inter<»t 
of the insolvent in the^lease is determined’ancf 
the reversion becomes accelerated. _ There^is no 
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pect of the property disclaimed, and shall also discharge the official assignee 
from all personal liability in respect of the property disclaimed as from the 
date when the property vested in him, but shall not, except so far as is necessary 
for the purpose of releasing the insolvent and his property and the official 
assignee from liability, affect the rights or liabilities of any other person. 

63. Subject always to such rules as may be made in this behalf, the 

official assignee shall not be entitled to disclaim any 
Disclaimer of leaseholds. leasehold interest without the leave of the Court; 

and the Court may, before or on granting such leave, require such notices to be 
given to persons interested, and impose such terms as a condition of granting 
leave, and make such orders with respect to fixtures, tenant’s improvements and 
other matters arising out of the tenancy, as the Court thinks just. 

64. The official assignee shall not be entitled to disclaim any property in 

pursuance of section 62 in any case where an appU- 
Power to call on official cation in writing has been made to the official 

assignee to disclaim . assignee by any person interested in the property 

requiring him to decide whether he will disclaim, and the official assignee has 
for a period of twenty-eight days after the receipt of the application, or such 
extended period as may be allowed by the Court, declined or neglected to give 
notice that he disclaims the property; and in the case of a contract, if the 
official assignee, after such application as aforesaid, does not within the said 
period or extended period disclaim the contract, he shall be deemed to have 
adopted it. 

65 . The Court may, on the application of any person who is, as against 

Tj f the official assignee, entitled to the benefit or subject 

cind contrac't.^^'''^^ ^o the burden of a contract made with the insolvent. 

make an order rescinding the contract on such terms 
as to payment by or to either parly of damages for the non-performance of the 
contract, or otherwise, as to the Court may seem equitable, and any damages 
payable under the order to any such person may be proved by him as a debt 
under the insolvency. 

66. (1) The Court may, on the application of any person either claiming 

any interest in any disclaimed property, or under any 
Power for Court to make liability not discharged by this Act in respect of any 

disclaimed property, and on hearing such persons as 
d propc ty. thinks fit, make an order for the vesting of the 

property in, or delivery thereof to, any person entitled thereto, or to whom it may 
seem just that the same should be delivered by way of compensation for such 
liability as aforesaid, or a trustee for him, and on such terms as the Court 
thinks just ; and on any such vesting order being made, the property comprised 
therein shall vest accordingly in the person therein named in that behalf 
without any transfer for the purpose : 

Provided always, that where the property disclaimed is of a leasehold 
nature, the Court shall not make a vesting order in favour of any pei*son 
claiming under the insolvent, whether as under-lessee or as mortgagee except 


NOTES. 

need for a vesting order under S. 6G in favour 
of the lessor. 63 C. 1123 = 40 C.W.N. 846. 

Secs. 66 and 73 . — Where a per'ion jointly 
kased certain property, and after the lessees 
mortgaged their interest, he became insolvent, 
j^nd shortly after, the O.A. disclaimed the lease 
nd the mortgagees applied to rank as creditors, 
•r/rf, that after the disclaimer, the mortgagees 


had no interest in the property, and that they 
could claim a dividend. //cW also, that there 
being a dispute the O.A. should reserve a por- 
tion of the assets and that the mortgagees could 
come in to prove their claim b<*fbre the last 
date fixed in the notice. Meaning of “secured 
creditor” stated. 53 B. 290=117 I.C. .^40 = 
1929 B. 107. 
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upon the terms of making such person subject to the same liabilities and 
obligations as the insolvent was subject to under the lease in respect of the pro- 
perty at the date when the insolvency petition was filed, and any under-lessee 
or mortgagee declining to accept a vesting order upon such terms shall be 
excluded from all interest in and security upon the property, and if there is no 
person claiming under the insolvent who is willing to accept an order upon such 
terms, the Court shall have power to vest the insolvent’s interest in the property 
in any person liable either personally or in a representative character, and 
either alone or jointly with the insolvent, to perform the lessee's covenants in 
such lease, freed and discharged from all estates, incumbrances and interests 
created therein by the insolvent. 

(2) The Court may, if it thinks fit, modify the terms prescribed by the 
foregoing proviso so as to make a person in whose behalf the vesting order may 
be made subject only to the same liabilities and obligations as if the lease had 
been assigned to him at the date when the insolvency petition was filed and (if 
the case so requires) as if the lease had comprised only the property comprised 
in the vesting order. 


67. 


Persons injured by dis- 
claimer may prove. 


Any person injured by the operation of a disclaimer under the 

foregoing provisions shall be deemed to be a creditor 
of the insolvent to the amount of injury, and may 
accordingly prove the same as a debt under the 
insolvency. 

68. (1) Subject to the provisions of this Act, 

the official assignee shall, with all convenient speed, 
realize the property of the insolvent, and for that 
purpose may — 

sell all or any part of the property of the insolvent; 
give receipts for any money received by him; 

by leave of the Court, do all or any of the following things. 


Duty and powers of 
official assignee as to reali- 
zation . 


(«) 

(?>) 

and may, 


namely : — 

(c) carry on the business of the insolvent so far as may be necessary for 
the beneficial winding up of the same; 

(rf) institute, defend or continue any suit or other legal proceeding 
relating to the property of the insolvent ; 

(e) employ a legal practitioner or other agent to take any proceedings 
or do any business which may be sanctioned by the Court ; 

(f) accept as the consideration for the sale of any property of the 
insolvent a sum of money payable at a, future time or fully paid shares, deben- 
tures or debenture stock in any limited company subject to such stipulations as 
to security and otherwise as the Court thinks fit; 


NOTES. 

Thr O.A. requiring the completion 

f.rV contract for sale of goods entered into by 
ihr rlcf-ndants with the insolvent before adjudi- 
cation must elect within a reasonable time to 
talo- up the contract, and should make the 
lender of cash before requiring performance. l 8 
j C.VV.N. syS. The leave of the 

Court which is referred to in S. 68 means a 
particular leave obtained to do a particular 

thing or things. i 8 I.C. 756 -17 . 57 ®- 

O A ’s rights are higher than those of Adminis- 
trator-General with'grant of letters of adminis- 


tration. 38 M. 500 = 22 I.C. 566. A suit relating 
to the property of the insolvent as contemt 
plated by S. 69 (i) means a suit which, ifsuccesst 
ful, will increase the assets distributable amongse 
the creditors or the defence of which may preven- 
the assets being diminished. A right to institut- 
an appeal which merely relates to a money decree 
against an insolvent is not a suit or legal pro- 
ceeding relating to the property of the insolvent 
and docs not fall within the powers given to the 
Official Assignee by S. 68 of the Act. 43 Bom. 
L.R. 644= 293=I,L.R. (1941) Bom. 603. 
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• {g) mortgage or pledge any part of the property of the insolvent for the 

purpose of raising money for the payment of his debts or for the purpose of 
carrying on the business ; 

(/i) refer any dispute to arbitration, and compromise all debts, claims 
and liabilities, on such terms as may be agreed upon ; 

(j) divide in its existing form amongst the creditors, according to its 
estimated value, any property which, from its peculiar nature or other special 
circumstances, cannot readily or advantageously be sold. 

(2) The official assignee shall account to the Court and pay over all 
moneys and deal with all securities in such manner as is prescribed or as the 
Court directs. 

Distribution of property . 

69. (1) The official assignee shall, with all 

Declaration and distribu- convenient speed, declare and distribute dividends 
tion of dividends. amongst the creditors who have proved their debts. 

(2) The first dividend (if any) shall be declared and be distributed 
within '[one year] after the adjudication, unless the official assignee satisfies 
the Court that there is sufficient reason for postponing the declaration to a 
later date. 

(3) Subsequent dividends shall, in the absence of sufficient reason to 
the .contrary, be declared and be payable at intervals of not more than six 
months . 

(4) Before declaring a dividend, the official assignee shall cause notice 
of his ii^ention to do so to be published in the prescribed manner, and shall 
also send reasonable notice thereof to each creditor mentioned in the insolvent’s 
schedule who has not proved his debt. 

(5) When the official assignee has declared a dividend, he shall send to 
each creditor who has proved a notice showing the amount of the dividend, and 
when and how it is payable, and, if required by any creditor, a statement in the 
prescribed form as to the particulars of the estate. 

70. Where one partner in a firm is adjudged insolvent, a creditor to whom 

' the insolvent is indebted jointly with the other part- 

joint and separate pro- ners in the firm or any of them shall not receive any 
Saties. dividend out of the separate property of the insolvent 

until all the separate creditors have received the full amount of their respec- 
tive debts. 

71. (1) In the calculation and distribution of 

Calculation of dividends. dividends, the official assignee shall retain in his 

hands sufficient assets to meet — 

(o) debts provable In insolvency and appearing from the insolvent’s 
statements or otherwise to be due to persons resident in places so distant that 
in the ordinary course of communication they have not had sufficient time to 
tender their proofs ; 

(6) debts provable n insolvency the subject of claims not yet deter- 
mined ; 

(r) disputed proofs or claims; and 

(d) the expenses necessary for the administration of the estate or 

otherwise . 

, „ LEG. REF. 

Substituted for tbc words six months ” by 

C.C.M.— 510 


Act III of igsg. 
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Final dividend. 


(2) Subject to the provisions of sub-section (1), all money in hand 
shall be distributed as dividends. 

72. Any creditor who has not proved his debt before the declaration of 

any dividend or dividends shall be entitled to be paid 
Right of creditor who has nioney for the time being in the hands of 

derfa«ti^n dividlnd^ the official assigrnee any dividend or dividends which 

he may have failed to receive, before that money is 
applied to the payment of any future dividend or dividends, but he shall not be 
entitled to disturb the distribution of any dividend declared before his debt vs^as 
proved by reason that he has not participated therein . 

73. (1) When the official assignee has realized all the property of the in- 
solvent, or so much thereof as can, in his opinion, be 
realized without needlessly protracting the proceed- 
ings in insolvency, he shall, with the leave of the Court, declare a final divi- 
dend ; but, before so doing, he shall give notice in manner prescribed to the per-: 
sons whose claims to be creditors have been notified to him but not proved 
that, if they do not prove their claims, to the satisfaction of the Court, within 
the time limited by the notice, he will proceed to make a final dividend wthout 
regard to their claims. 

(2) After the expiration of the time so limited, or, if the Court on appli- 
cation by any such claimant grants him further time for establishing his claim, 
then on the expiration of that further time, the property of the Hnsolvent shall 
be divided among the creditors who have proved their debts, without regard to 
the claims of any other persons. '’H 

74. No suit for a dividend shall lie against the official assignee, but, where 

XT 4 . t j- - T 1 official assignee refuses to pay any dividend, the 

No suit for dividend. Court may, on the application of the creditor who is 

^S’ff^l^ved by such refusal, order him to pay it, and also to pay out of his own 
money intere-st thereon at such rate as may be prescribed for the time that it is 
withheld, and the costs of the application. 

75. (1) Subject to such conditions and limitations as may be prescribed, 

the official assignee may appoint the insolvent him- 
self to superintend the management of the property 
of the in.solvent or of any part thereof, or to carry on 
the trade (if any) of the insolvent, for the benefit 
of his creditors, and in any other respect to aid in 

administering the property in such manner and on such terms as the official 

assignee may direct. 


Power to allow insolvent 
to manage property, and 
allowance to insolvent for 
maintenance or service. 


NOTES. 

Sec. 7 ?.— Under S. 72 the Court ought not 
in general to interfere with a p^t d.^r.bution 
lOA I C '^78 = 20 Bom.L.R. 1167. 
cafe wherl the Court has distributed dividends 
1 , , ^ran-qf the ocopic thcfi knowfi* but, in 

there 'S some other person who is to blame 
b^not having made known h.s claim, then it 
may be fair to say it is not the fault of anybody 
himself that he did not share m the 
diviclcnd Up to that date. 29 Bom.L.R. 1 1 67. 
But where the Court itself had made a imstake 
through its officer in declaring the dividend 
overlooking the claim filed by one of the credi- 
tors it has iurisdictlon to direct a refund of the 
l°ces, dividend paid and order a fresh d.s.r.ba- 
tion in favour of the person who filed his claim. 
WWf/ also that the refund of money could also 
Cl supported on the principle of S. 72 of the 
Contract Act. 29 Bom.L.R. iib?- 


Sec. 73 . — Bombay Ins. Rules 119 and 122^ — 
Mortgagee of lessee under insolvent — Repudia- 
tion by O.A. — Proof of claim — Notice. See 31 
Bom.L.R. 35. 

Sec. 75 . — The word “support” in S. 75 (2) 
cannot be restricted to such support as is im- 
mediately necessary to maintain life. The word 
justifies the Court in making an allowance in 
order to enable the insolvent to defend a crimi- 
nal case pending against him. 59 M. 862= 1956 
M. 414^70 M.L.J. 563. Where an application 
is made by the insolvent for such an order, sup- 
ported by his own affidavit and by the report of 
the O.A. stating that the criminal proceedings 
should be properly defended, and the only oppo- 
sition to that application is by the petitioning 
creditor, who is not in any way shown to repre- 
sent the general body of creditors, the Ins. 
Judge is justified in making an order. 70 Nf.L. 
J- 563=1936 Mad. 414. The Court is also 
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* I « I 

(2) Subject as aforesaid, the. Court may, from time to time, make such 
allowance as it thinks just to the insolvent out of his property, for the support 
of the insolvent and his family, or in consideration of his services, if he is engag- 
ed in winding up his estate, but any such allowance may at any time be varied 
or determined by the Court. 

76. The insolvent shall be entitled to any surplus remaining after payment 

in full of his creditors, with interest, as provided by 
Right of insolvent to sur- jjjjg Qf expenses of the proceedings 

taken thereunder. 

PART IV. 


Official Assignees. 

77. ^[(1) («) The Chief Justice of the High Court at Madras may from 

time to time appoint substantively or temporarily such 
Ai^ointment and removal person as he things fit to the office of official assignee 

vents* estate. insolvents estates and such person or persons as he 

thinks fit to the office of the deputy official assignee for 
the said Court and may with the concurrence of a majority of the other Judges 
of the Court, remove the person for the time being holding any of the said offices 
for any cause appearing to the Court sufficient. 


(Z>) The Provincial Government of Bengal shall, after consultation 
with, and with the concurrence of, the Chief Justice of the High Court at 
Calcutta, appoint substantively or temporarily a person to the office of official 
assignee of insolvents* estates for the said Court and may, after the like consul- 
tation and with the like concurrence, appoint substantively or temporarily a 
person or persons to the office of the deputy official assignee for 
the said Court. 

(c) For the High Court at Bombay, the Provincial Government of 
Bombay, and for the Court of the Judicial Commissioner of Sind, the Provincial 
Government of Sind, may from time to time appoint substantively or tempor- 
arily such person as the Provincial Government thinks fit to the office of official 
assignee of insolvents* estates and such person or persons as the Provincial 
Government thinks fit to the office of the deputy official assignee.] 

®[(1-A) Subject to rules made under section 112, the Deputy Official 
Assignee shall have all the powers and shall <lischarge al! the duties and in exer- 
cise of such powers and in the discharge of such duties shall be subject to all the 
liabilities of the official assignee under this Act. ] 

(2) Every official assignee ®[and every deputy official assignee] shall 
give such security and shall be subject to such rules and shall act in such man- 
ner as may be prescribed . 

(3) Notwithstanding anything in sub-section (1), the persons substan- 
tively or temporarily holding the office of official assignee immediately before 
the commencement of this Act in the Courts for the relief of Insolvent Debtors 
at Calcutta, Madras and Bombay, respectively, under the Indian Insolvency Act, 
1848, *[* * *] shall, without further appointment for that purpose, become the 
official assignees, substantive or temporar>% as the case may be, under this Act 
in the High Courts at Fort William, Madras and Bombay * *] respectively.^ 

®f(4) On and after the first day of April nineteen hundred and thirty- 
seven the powers conferred by this section on the Chief Justice of the High 
Court at Bombay and on the Judicial Commissioner of Sind shall be powers of 


LEG. REF. 

* Substituted bv Supplementary Order in 
Council, 1937. 

•Inserted by Act X of 1930. 

Reference to Court of Lower Burma omitted 

' * 937 - 

Sec. 77-A has been inserted for Bombay and 


Karachi bv Bom. Art XX of 1933 and 
amended bv Bom. Act ITT of lOTS- 

® .Sub-s. (4) of S. 77 added by A.O.. 1937. 

NOTES. 

justified in scrutinising the amount asked for and 
allowing such amount as it thinks fit to allow in 
its discretion. 1936 M. 414^70 M.L.J. 563. 
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the Provincial Government of Bombay and of the Provincial Government of 
Sind respectively.] 


78. An official assignee may, for the purpose of affidavits verifying 

Power to administer oath. Proo/s, petitions or other proceedings under this Act, 

administer oaths. 

.. A ' 79. (1) The duties of an official assignee shall 

^ have relation to the conduct of the insolvent as well 

solvents conduct. administration of his estate. 


(2) In particular it shall be the duty of the official assignee — 

(a) to investigate the conduct of the insolvent and to report to the Court 
upon any application for discharge, stating whether there is reason to believe 
that the insolvent has committed any act which constitutes an offence under 
this Act or under sections 421 to 424 of the Indian Penal Code in connection 
with his insolvency or which would justify the Court in refusing, suspending 
or qualifying an order for his discharge; 

(&) to make such other reports concerning the conduct of the insolvent 
as the Court may direct or as may be prescribed ; and 

(c) to take such part and give such assistance in relation to the prosecu- 
tion of any fraudulent insolvent as the Court may direct or as may be 
prescribed. 


80. The official assignee shall, whenever required by any creditor so to do 

and on payment by the creditor of the prescribed fee, 
Duty to furnish list of furnished and send to the creditor by post a list of the 

•t>rtitr>rs. .t 4. 


creditors. creditors showing in the list the amount of the debt 

due to each of the creditors. 

'81 . (1) Such remuneration shall be paid to the 

Remuneration. official assignee as may be prescribed. 

(2) No remuneration whatever beyond that referred to in sub-section 

(1) shall be received by an official assignee as such. 

2f81-A. The salary, allowances and pension of 

rension^’of sienee the official assignee or any deputy official assignee 

and deputy Offi^cial assignee, shall be paid by the Provincial Government.] 

*82. The Court shall call the official assignee to account for any rnisfea- 

sance, neglect or omission which may appear in his 
Misfeasance. accounts or otherwise, and may require the official 

assignee to make good any loss which the estate of the insolvent may have sus- 
tained by reason of the misfeasance, neglect or omission. 


LEG. REF. 

* For Ss. 81, 81-A and 8t-B substituted for 
Original S. 8i and for Secs. 82 (2) and (3I, 
82-A, 82-B and O2-G inserted after S. 82 
renumbered as S. 82 (i) and for S. 84-A in.serted 
after S. 84 by the Bengal Act 18 of 1936, see 
Ben. Code. 

* S. 8i-A. Substituted by Supp. Order in 
Council, 1937. 

* Ss. 82 and 83 have been substituted in 
Bombay by Bombay Act XX of 1933 and 
amended by Bombay Act III of 1935. 

NOTES. 

Sec. 79 . — In deciding what is the duty of 
the O. A. with regard to a contested action in 
which he is concerned as a trustee, the Court 
must consider not merely whether he has a 
cause of action or right or defence or answer 
which would prevail at law or in equity as bet- 
ween ordinary litigants, but also what in point 
of honesty the trustee ought to do in respect 
of the facts of the case. 6 R. 665=1931 R. 74 


(2). Where a certain company possessed a 
moral or equitable claim to a certain sum, 
which represented money that had been entrus- 
ted by the company to the insolvent to be 
applied by him for a specific purpose as their 
agent and the insolvent has no beneficial interest 
in the sum except to the extent of his commis- 
sion, held, that the O.A. is justified in refusing 
to intervene and claim the amount as against 
the company. 8 R. 665=1931 R, 74 (2). 

Sec- 81 . — O.A. when entitled to commission. 
See 43 C.L.J. 580=1926 C. 1033. Where an 
adjudication order obtained on a petition by a 
creditor is annulled, the O.A. is not entitled to 
a commission. He is certainly entitled to de- 
mand from the adjudicating creditor all the 
out of pocket expenses he may have incurred. 
1933 R. 280. 

Sec- 82 . — Misfeasance, neglect or omission— 
Distribution of assets without disposing of claims 
— Personal liability of 0 ,A. See 70 I.G. 507 = 
26 C.W.N. 653. 


S. 86]| 
83. 
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vency . 


The official assignee may sue and be sued by the name of *'the offi- 
cial assignee of the property of, an insolvent^*, in- 

^I^me^under which to sue serting the name of tlie insolvent, and by that name 

® ■ may hold property of every description, make con- 

tracts, enter into any engagements binding on himself and his successors in 
office, and do all other Acts necessary or expedient to be done in the execution 
of his office. 

. 84. If an order of adjudication is made against 

O^ce vacated by inso - official assignee, he shall thereby vacate the office 

of official assignee. 

* 85. (1) Subject to the provisions of this Act and to the directions of the 

Court the official assignee shall, in the administra- 
Discretionary powers and jion of the property of the insolvent and in the 

contro t ereo . distribution thereof amongst his creditors, have 

regard to any resolution that may be passed by the creditors at a meeting. 

(2) The official assignee may, from time to time, summon meetings of 
the creditors for the purpose of ascertaining their wishes, and it shall be his 
duty to summon meetings at such times as the creditors, by resolution at any 
meeting, or the Court may direct, or whenever requested in writing to do so 
by one-fourth in value of the creditors who have proved. 

(3) The official assignee may apply to the Court for directions in 
relation to any particular matter arising under the insolvency. 

(4) Subject to the provisions of this Act, the official assignee shall use 
his own discretion in the management of the estate and its distribution among 
the creditors. 


86. If the insolvent or any of the creditors or any other person is aggriev- 

Appeal to Court. or decision of the official assignee, 

he may appeal to the Court, and the Court may con- 
firm, reverse or modify the act or decision complained of, and make such order 
as it thinks just. 


NOTES. 

Sec. 85 . — Application by O. A. for payment 
of moneys to insolvent for enablinf; him to defend 
criminal ease — Power of Court to order pay- 
ment. 1936 M. 414 = 70 M.L.J. 563 - 

Sec. 86. — S. 86 relates only to the validity 
of any act or decision of the O.A. The words 
“as it thinks fit” merely refer to any incidental 
or consequential order necessary for giving elVcct 
to the rest of the order but cannot refer to a 
claim for damages for wrongful trespass to 
goods. The Ins. Court has no jurisdiction to 
entertain a claim for damages. 124 I.C. 144'= 
.*930 M. 458=:59 M.L.J. 501. S. 86 expressly 
includes an insolvent in the category of persons 
entitled to appeal to the Court against an order 
or act of the Official Assignee, and as a sale ol 
the insolvent’s property is an act on tlie part of 
OfRcial Assij^nce, an insolvent would un- 
doubtedly be entitled to invoke the provision of 
the section if he can be said to be a person 
aggrieved in any way. A person aggrieved 
must be a man who has suffered a legal griev- 
ance. As the insolvent has no legal right t'> 
mterfere with the administration ol the estate 
by the Official Assignee, he can have no legal 
grievance if the property is sold by the Assig- 
nee in due course of administration. He will 
have no right to complain merely on the ground 
hat if the property was sold in a different 


m anner it would have fetched a better price and 
might have benefited him in the long run. But 
he will have a legal grievance if the property 
is not sold by the Official As.signcc in the due 
discharge of his duties; as for example when it 
is done fraudulently or illegally cjt when the 
Assignee acts in cxce.ss of his authority. 44 C. 
W.N. 663. Administration of estate of deceased 
insolvent — Fransfer by administrator — O. A. 
refusing to take action to set aside transfer — 
Remedy of creditor. 5 R. 375. 

Sec. 86 and Sch. II, R. 25 . — A claim that 
certain property has not vested in the Official 
Assignee at all or a claim to have a charge 
upon property which has vested in him cannot 
under the Presidency Towns Insolvency Act be 
dealt with by th<“ Oflicial Assignee as a tribunal. 
'Fhc Official Assignee in such a matter is a 
party litigant. Even if the matter could be 
regarded as a mere question of admitting or 
rejecting a proof, when the Oflicial Assignee 
acts under R. 25 of the Second Schedule," the 
appeal und<T S. 06 from the “act or decision” 
of the Official Assignee to the Judge should be 
by motion and the oral evidence necessary 
should be taken before the Insolvcncv Judge 
hims if. 42 C.W.N. 1125 = 48 L.W. '466 = 40 
Bom.L.R. 1236=1938 P. C. a 59 =(i 939 ) i M. 
b.J. 19a (P-C.). 
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87 . ( !•) If any official assignee does not faithfully^erform his duties 

Control of Court. duly observe all the requirements, imposed on him 

by any enactment^ rules or otherwise, with respect 
to the performance of his duties, or if any complaint is made to the Court by 
any creditor in regard thereto, the Court shall enquire into the matter and take 
such action thereon as may be deemed expedient. 

(2) The Court may, at any time, require any official assignee to answer 

any enquiry made by it in relation to any insolvency in which he is 

engaged, and may examine him or any other person on oath concerning the 
insolvency . 

(3) The Court may also direct an investigation to be made of the books 
and vouchers of the official assignee. 

PARTV. 

Committee of Inspection. 

88. The Court may, if it so thinks fit, authorise the creditors who have 

' , _ proved to appoint from among the creditors or holders 

Committee of Inspection. gej^gj-al proxies or general powers-of-attomey 

from such creditors, a committee of inspection for the purpose of super-, 
intending the administration of the insolvent’s property by the official 
assignee : 

Provided that a creditor, who is appointed a member of a committee of 
inspection, shall not be qualified to act until he has proved. 

^ ^ 89. The Committee shall have such powers of 

ins^ectron ^ official control over the proceedings of the official assignee 

assignee. as may be prescribed. 

PART VI. 

4 

Procedure. 

90. (1) In proceedings under this Act the Court shall have the like 

powers and follow the like procedure as it ^ has and; 
Powers of Court. follows in the exercise of its ordinary original civil 

jurisdiction: ^ .i_ • • 

Provided that nothing in this sub-section shall in any way limit the juris- 
diction conferred on the Court under this Act. , , £ 

(2) Subject to the provisions of this Act and rules, the costs of 
and incidental to any proceeding in the Court shall be in the discretion of the 

Court. 

enough to confer on the Court the power of 
granting an injunction restraining proceedings 
in a foreign Court by creditors of an insolvent 
who is so adjudicated in a British Court, and 
the more so when the parties sought to be 
restrained carry on business within the Court’s 
jurisdiction, even if they do not reside there 
and have assets within its jurisdiction which can 
by attached in the case of any breach of the 
injunction. Order for injunction refused on the 
particular facts. 35 C.W.N. 506. See also 39 C. 
W.N. 1135 = 62 C. 659. Extraordinary jurisdic- 
tion to call up case pending in mofussil Court, 
cannot be invoked by judge of High Court sitting 
in insolvency. See 31 C.W.N. 847=1927 Cal.. 
629. 

QI. ( 2 ). — The O. A. cannot be regarded as 
a “ Court ” while enquiring into claims made 
against the estate of an insolvent pending the 
insolvency and so the Ins. Court has no juris- 
diction to award the costs of and incidental to 
such enquiry. 34 Bom.L.R. 1175 “ *933 5 ® 9 * 


NOTES. , _ _ 

Sec. 90 . — As to whether S. 90 controls S. 8 
(1) of the Act. See 7 R- 201 and also 56 C . 667 
= 11^ I.C. 30 . As to scope of section. 7 Rang, 
aoi When an insolvency petition finding 
before the High Court was transfer^d to District 
Court, the latter could not try or dispose of ‘he 
oetition. 38 M. 472 = 25 M.L.J. 299. The 
mrisdiction conferred by this Act and the Pro. 
liis-Act are quite distinct. 38 M. 472.AS to power 
of High Court in its insolvency jurisdiction to 
orrier a transfer or withdrawal of proceedings in 
in^lvency from a Subordinate Court see 27 
■Rom L R 1207 = 49 Bom. 788. When the O.A. 
fakTs possession of an outsider’s property and 
such outsider sets up a paramount title, the 
iudcc can inquire summarily and on motion 
similar to the procedure laid down m O. 21, 
Ur ctR and 60 without compelling the person 
agRricOed to have recourse to the expensive 
remedy of a regular suit. 9 I.C. 344 — *3 Bom. 
L.R. 13* The language of S. go (i) is wide 
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(3) The Court may at any time adjourn any proceedings before it upon 

■such terms, if any, as it thinks fit to impose. 

(4) The Court may at any time amend any written process or proceeding 
under this Act upon such terms, if any, as it thinks fit to impose . 

(5) Where by this Act or by rules the time for doing any act or thing is 
limited ,the Court may extend the time either before or after the expiration 
thereof, upon such terms, if any, as the Court thinks fit to impose , 

(6) Subject to rules, the Court may in any matter take the whole or 
any part of the evidence either znva voce or by interrogatories, or upon affidavit, 
or by commission. 

(7) For the purpose of approving a composition or scheme by joint 
debtors the Court may, if it thinks fit, and on the report of the official assignee 
that it is expedient so to do, dispense with the public examination of one of the 
jpint debtors if he is unavoidably prevented from attending the examination by 
illness or absence abroad . 

(8) For the purposes of this Act the Court of the Judicial Commissioner 
of Sind] shall have all the powers to p*unish for contempt of Court which are 
possessed by the High Courts of Judicature at Fort William, Madras and 
Bombay, respectively. 

91 . W^here two or more insolvency petitions are presented against the 

... • i- same debtor or against joint debtors, or where joint 

Consolidation of petitions, debtors file separate petitions, the Court may consoli- 
date the proceedings or any of them on such terms as the Court thinks 
fit. 

92. Where the petitioner does not proceed with due diligence on his peti- 

tion the Court may substitute as petitioner any other 
Power to change carriage creditor to whom the debtor is indebted in the amount 
of petition. required by this Act in the case of a petitioning 

creditor. 


93. If a debtor by or against whom an insol- 
Continuance of proceed- vency petition has been presented dies, the proceed- 
ings on death of debtor. ing the proceedings under an insolvency petition, either 

orders, be continued as if he were alive. 

The Court may, at any time, for sufficient reason, make an order stay- 
ing the proceedings under an insolvency petition, either 
o s ay procee altogether or for a limited time on such terms 

and subject to such conditions as the Court thinks just. 

Any creditor whose debt is sufficient to entitle him to present an 

insolvency petition against all the partners in a firm 
present petition may present a petition against any one or more part- 
_ ms a partner. ners in the firm without including the others. 

j 96. W^here there are more respondents than one to a petition, the Court 

Power to dismiss petition *^^7 dismiss the petition as to one or more of them 
against some respondents. without prejudice to the effect of the petition 


94. 

Power 

ings. 

95. 

Power 


as 


only. 


against the other or others of them. 


, „ LEG. REF. 

Substituted by Act fX of 1926, S. 8 and Art 
XXXIV cf ,936. S, 9. 

NOTES. 

See. 90 , Cl. ( 4 ). — After an order of adp.uli- 
cation has been made on specific acis of in- 
contained in affidavits filf*d in support 
creditor's petition the Coort is not em- 
powered to allow evidence to be given of a' ts 
of su^ension of payment other than those ron- 
toincd in the petition and the affidavits filed. 


1933 R. 280. 

AMENOMfvNT — P owers of Court. — A Court 
has wide powers to grant amendment under 
S* (4)* ^nd there would appear to be no 

objection to make an am<*ndmcnt where therr is 
no qijc.stion as to infraction of the law of limit- 
ation. r935 S. 53. 

Sec. 93, — Applicability of section^— Sclieme 
of composition — Subsequent annulment — Death 
ot debtor in the interval — Who ran apply for 
re-adjudication. 54 C, 650=103 I.C. 90, 
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97 . \Vhere an order of adjudication has been made on an insolvency 
c, ^ , petition against or by one partner in a firm, any other 

t!ons‘’S^nst‘"partnrrT. insolvency petition against or by a partner in the same 

nrm shall be presented m or transferred to the Court 
in which the first mentioned petition is in course of prosecution ; and such 
Court may give such directions for consolidating the proceedings under the 
petitions as it thinks just. 


98. (1) Where a partner in a firm is adjudged insolvent, the Court may 

e u m . authorize the official assignee to continue or com- 

and insolvent’s partners. mence and carry on any suit or other proceeding in 

his name and that of the insolvent’s partner; and any 
release by the partner of the debt or demand to which the proceeding relates 
shall be void . 


(2) Where application for authority to continue or commence any suit or 
any other proceeding has been made under sub-section (1) notice of the appli- 
cation shall be given to the insolvent’s partner and he may show cause against it, 
and on his application the Court may, if it thinks fit, direct that he shall receive 
his proper share of the proceeds of the proceeding, and if he does not claim 
any benefit therefrom he shall be indemnified against costs in respect thereof 
as the Court directs. 


99. (1) Any two or more persons, being partners, or any person carrying 

on business under a partnership name, may take pro- 
Proceedings in partner- ceedings or be proceeded against under this Act in 
ship name. name of the firm: 


Provided that in that case the Court may, on application by any person 
interested, order the names of the persons who are partners in the firm, or the 
name of the person carrying on business under a partnership name, to be 
disclosed in such manner and verified on oath or otherwise, as the Court may 
direct. 

(2) In the case of a firm in which one partner is an infant, an adjudi- 
cation order may be made against the firm other than the infant partner.^ 

100. A warrant of arrest issued by the Court may be ex^^^n^-d in the 

same manner and subject to the same conditions as a 
Warrants of insolvency ^^^rant of arrest issued under the Code of Criminal 

Procedure, 1898, may be executed. 

(2) A warrant to seize any part of the property of an insolverrt, issued 
by the Court under section 59, sub-section (1), shall be in the form prescribed, 


NOTES. 

Sec. 97 . — Section provides that where insol- 
vency proceedings are pending against one 
ner in a firm, any other insolvency petition shall 
be filed or transferred to the Court m which 
the first mentioned petition is in course ^ prose- 
cution. 4O M. 5»4 = 48 M L-J- ^28- The sec- 
tion covers insolvency petitions presented under 
the Pro. Ins. Act to a Court which is subject to 
the superintendence of High Court. 48 M. 514 - 
Substitution of another creditor — Permissibility 
^—Timc limit. 26 S.I-..R. 162. 

Sec. 9 ^. — Under S. 98, the Court may auth- 
orise the O.A. to continue or commence any suit 
or proceeding in his name and that of the 
insolvent’s partner and any release by the 
partner is void. But it docs not appear that the 
O A can take possession of the goods of the 
partnership without the consent of the other 
partner or partners in whose possession they may 
happen to be. 124 I C- i 44 = »930 M. 458=59 


M.L.J. 501. 

Sec. 99 . — Applicability of the sections to a 
joint family firm. 25 S.L.R. 322=1931 S. 1 79. 
A joint Hindu family carrying on a business as 
such is not a “ firm ** within the meaning of that 
term as used in S. 99 and the members of the 
family are not ** partners ” of such a “ firm.” 14 
Rang. 122=1936 Rang. 160. In proceedings 
taken for the adjudication of a joint family firm, 
it is not necessary to serve individual notices upon 
each member of the family. 14 R. 122. A Hindu 
trading family or a joint family business is not 
competent to initiate proceedings under the Act 
as it is not a firm or partnership. 39 C.W.N. 
275; 162 I. C. 184=1936 R. 160. R. 47 of the 
Madras Ins. Rule does not apply to a petition 
to declare that a given person is a partner in a 
firm against which a petitio n has been presented 
In such a case the power is given in S. 99. But 
such an order passed under R 47 is not 
bad for irregularity of procedure. 22 I.C* 144 
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and sections 77 (2), 79, 82^ 83, 84 and 102 of the said Code shall, so far as may 
be, apply to the execution of such warrant. 

(3) A search warrant issued by the Court under section 59. sub-section 
(2), may be executed in the same manner and subject to the same conditions 
as a search warrant for property supposed to be stolen may be executed under the 
said Code . 

PART VII . 

Limitation . 


101. The period of limitation for an appeal from any act or decision of 
, . . . , , the official assignee or from an order made by an 

Limitation of appeals. officer of the Court empowered under section 6 shall 

be twenty days from the date of such act, decision or order as the 

case may be. 

PART VIII. 

Penalties . 

undischarged insolvent obtaining credit to the extent of fifty 

rupees or upwards from any person without inform- 
msolvent such person that he is an undischarged insolvent 

shall, on conviction by a Magistrate, be punishable 
with imprisonment for a term which may extend to six months, or with fine, or 
with both. 


102. An 

Undischarged 
obtaining credit. 


Punishment of insolvent 103. Any person adjudged insolvent who— 

for certain offences. 

(a) fraudulently with the intent to conceal the state of his affairs or to 
defeat the objects of this Act, 


NOTES. 

Sec. 101 . — The period of 20 days provided 
by S. loi runs from the date of the matter 
bein? completed and the report signed and 
not from the date of the finding being filed or 
signed. 6o I.C. 889 = 47 C. 721. The words 
“ Official Assignee ” in S. loi cannot be con- 
strued to include trustees under a deed of com- 
position. Moreover an application calling upon 
such trustees to admit a claim cannot rightly 
and properly be called an appeal from their 
decision within the meaning of S. 101. 173 

C. 906=1937 C. 336. 

Sec. 102 . — S. 102 applies only to undischarg- 
ed insovent adjudicated under the Act. 53 C. 
929=1027 C. 149. The appellant an undis- 
charged insolvent personated another person of 
the same name and obtained credit for more 
than Rs. 50 without disclosing his insolvency. 
Held that he was guilty of an offence under 
S. 102. 3 Bur.L.J. 329=1923 R. 176. An un- 
discharged insolvent who obtains goods from 
another person on Jatigad (sale or return) with- 
out disclosing the fact that he is an undis- 
charged insolvent commits the offence of “ ob- 
taining credit ” within the meaning of S. 102. 
58 B, 646 = 36 Bom.L.R. 731 = 152 I.C. 70G. 

After-acquired PROPiiRTY — Undisciiarc;ed 
INSOLVENT — Mortgage by — If an offence. — 
An undischarged insolvent is entitled to deal 
with the property acejuired by him after the 
order of adjudication by way of mortgage. The 
term “obtaining credit” is not the same thing 
« a mortgage which is not merely a promise 
by debtor to pay the loan but a conveyance as 
well. So the transfer of the property by way 

C C. M .— 511 


of mortgage in raising the loan on hypotheca- 
tion of immovable property acquired by the 
insolvent after the adjudication order does not 
stand on the same footing as obtaining credit 
merely as mentioned in S. 102. The insolvent 
cannot therefore be convicted under S. 102 for 
having made such a mortgage without disclosing 
his insolvency. 61 C. 281 = 38 C.W.N. 283. 

Sec. 103 . — Scope op Section. — Per Rupchand 
J. C . — Before an insolvent can be put on his 
trial before a Magistrate two conditions must 
be proved to exist viz-, that there arc grounds 
to believe that the debtor has been guilty of 
an offence under the Act and secondly that 
the circumstances are such as to render a pro- 
secution desirable. 1933 S. 381. S. 103 docs 
not provide for the imposition of a fine and 
consequently such a sentence will be valid 
under the law. 48 C.L.J. 334— *‘3 I-C. 851 = 
1929 C. 80. Sub-ss. (a) {Hi) and (b) (ii) of 
S. 103 deal with specific and di.stinct offences, 
the former of making false entry and the latter 
of making away with or charging or mortga- 
ging or concealing, property. A joinder in one 
trial of three charges each constituting specific 
offences under both sub-sections is therefore 
illegal under S. 233, Cr. P. Code and the con- 
viction is tinsustainablc. 151 I.C. 934 — 36 
Bom.Iv.R. 639. Unless the Judge is satisfied 
that the money transferred was money belong- 
ing to the debtor he ought not to sanction 
the prosecution of the insolv'cnt for an offenro 
under S. 103 {b) (ii). Unless the Judge has 
clearly in his mind that some definite offence 
has been committed in the course of “ the sub- 
sequent dealings of the insolvent ” he is not 
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(i) has destroyed or otherwise wilfully prevented or purposely witUeld 
the production of any book, paper or writing relating to such of his affaii^ as 
are subject to investigation under this Act, or 

(ii) has kept or caused to be kept false books, or 

(iii) has made false entries in or withheld entries from, or wilfully 
altered or falsified, any book, paper or writing relating to such of his affairs as 
are scbject to investigation under this Act, or 

(6) fraudulently with intent to diminish the sum to be divided amongst 
his creditors or of giving an undue preference to any of the said creditors, 

(i) has discharged or concealed any debt due to or from him, or 

(ii) has made away with, charged, mortgaged, or concealed any part of 
his property of what kind soever, 

shall on conviction be punishable with imprisonment for a term which may 
extend to two years. 


^ . , ^ri03-A(l) Where a debtor is adjudged or 

DisquaUhcations of msol- re-adjudged insolvent under this Act, he shall, subject 

* to the provisions of this section, be disqualified from — 

(a) being appointed or acting as a Magistrate; ^ . 

(fc) being elected to any office of any local authority where the appoint- 
ment to such office is by election, or holding or exercising any such office to 
which no salary is attached ; and 

(c) being elected or sitting or voting as a member of any local 

authority. , . , .... 

(2) The disqualifications which an insolvent is subject to under this 

section shall be removed, and shall cease if — 



LEG. REF. 

^Inserted by Act XI of 1920. 

NOTES. 

justified in sanctioning the prosecution merely 
because in the event it might turn out that the 
Magistrate can elicit from the evidence adduced 
in the course of the prosecution that an offence 
under the Ins. Act has been committed. i 933 

R* 253. . _ . 

Secs. 103 and 104 . — Where a prtma jMtt case 
is clearly made out at the preliminary inquiry, 
an order for proceedings being taken und^ b. 
103 is certainly justified. i 933 S* 3 ^**, 

CCS, under the Ins. Act — Notice of charges— 
Framing of charges — Discrepancy. 47 G. 254= 
24 G.W.N. 425. There is no provision made 
in the section for imposition of a fine, and con 
scqucntly an order imposing a fine 
viction under the section is wrong. 32 
N iiAO S 103 applies to offences committed 
both before and^ after the adjudicaUon and also 

to cases of wilfully m “the^'pos" 

of books -en after 

^ndcr S. 103 must be in pursuance of notice 
tr» be issued under S. 104. 56 I.C. 

1^7 = 24 CAV^. 418. To constitute an offence 
Gorier S 103, the intent to give undue pre- 
ferenUor diminish the divisible assets is essen- 
t?al and unless this is shown to be the material 
of the accused’s action, such an interit 
ctimot be inferred. 27 I.C. 753 - Wh«c it 
oroved that furniture was entrusted to a 
person by the O.A. for the purpose of contmu- 
inir his business and that he in breach of the 
trust disposed of the furniture to various persons 


AeJe/, that assuming that the facts amount to an 
offence under S. 103 (*) (2). it cannot be said 
that the Magistrate had no jurisdiction ^er the 
case. 105 I.C. 448*= 1927 M. 1018. There is 
no fraudulent preference where an insolvent 
arranges with each of his creditors for payment 
of a definite fraction of their dues where he 
alleges that others also have received the same, 
but the creditors never acted upon it. ii I.C. 
809- 4 Bur.L.T. 200. Where the accused was 
proceeded against for charges under S. 103, 
Ag/J, that the Magistrate should try the case 
against the accused and that be has no power 
to commit him to the High Court Sessions for 
trial. 56 C. 785=1929 C. 777 * On this section 
jrr a/so 25 M.L.J. 577- To support a convic- 
tion under S. 103 a charge must be made 
against the insolvent and the same must be 
proved beyond reasonable doubt before it can 
be made a ground for refusing to discharge the 
insolvent under S. 39 (*)■ 5 R. 5®— *927 R* 
126. 

Sec. 103 -A. — S. 103-A of the Act is not 
impliedly repealed by S. 12 of the Rangoon 
City Municipal Act. It is quite possible to 
read the two sections together by saying that 
their combined effect is that an undischarged 
insolvent is disqualified for election, but that 
his disqualification only ceases when he gets his 
discharge p/us the certificate mentioned in S. 103- 
A. It may not be necessary that there should 
be a separate document headed “certificate*’; 
but there must be somewhere in the record a 
statement by the Court granting the discharge 
that the insolvency of the insolvent was caused 
by misfortune without any misconduct on his 
part. 194* Rang.L.R. 615. 
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(a) the order of adjudication is annulled under sub-section (1) of 
section 21, or 

- • .. .ffe) he obtains from the Court an order of discharge, whether absolute 
or conditional, with a certificate that his insolvency was caused by misfortune 
without any misconduct on his part. 

(3) The Court may grant or refuse such certificate as it thinks fit.] 

^ri04 (1) Where the Court is satisfied, after such preliminary inquiry, 

if any, as it thinks necessary, that there is ground for 
Procedure on charge inquiring into any offence referred to in section 103 
under section 103. appearing to have been committed by the insol- 

vent, the Court may record a finding to that effect and rnake a complaint of the 
offence in writing to a Presidency Magistrate or a Magistrate of the first class 
having jurisdiction, and such Magistrate shall deal with such complaint in the 
manner laid down in the Code of Criminal Procedure, 1898. 

(2) Any complaint made by the Court under sub-section (1) 
may be sigfned by such officer of the Court as the Court may appoint in this 
behalf.]. 

105 Where an insolvent has been guilty of any of the offences specified 

in section 102 or section 103, he. shall not be exempt 
Criminal liability after ^ being proceeded against therefor by reason that 
discharge or composition. obfained his discharge or that a composition 

or scheme of arrangement has been accepted or approved. 


LEG. REF. 

* Substituted by Act IX of 1926 S. 9. 

NOTES. 

Sec. 104 . — Effect of Amendment. — Com- 
plaint filed after the Amending Act of 19^6 
(S. ioa) came into force — Ins. proceedings 
initiated prior to amendments — Enquiry is 
governed by Act amended. 32 C.W.N. 1140. 
The O. A's report is evidence of the matter 
reported only when the matter is one with 
regard to which the O. A. is directed or cni- 
powered by the Act to make a report. It is 
not evidence in a criminal proceeding. 20 I.C^ 
482^25 M.L.J. 230. Depositions under S. 36 
cannot be admitted in evidence but the^ recom 
of insolvent’s examination under S. 27^ is ev'id- 
dcnce which can be taken into consideration 
tigainst him in proceedings under S. 104 of the 
Act as criminal proceedings in the Presidency 
Magistrate’s Court are under S. 103 proceed- 
ings under the Act. Held also that the amend- 
ed Act is applicable to a proceeding started 

on xaih July 1927. 48 C.LJ. 534 = * 9^9 

80 

Complaint under the Section — Considera- 
tions — Notice to insolvent — Desirability. — 
In considering whether a complaint should be 
made under S. 104 the Court has not only to 
take into account the probability of the crimi- 
nal proceedings being successful or the reverse, 
but also must determine upon a consideration 
of the case as a whole ,whcthe it is desirable 
m the public interest that an example should 
^ made of an insolvent whose conduct has 
been so bad that criminal proceedings ought 
to be taken against him as deterrent against 


the same or similar offences being committed 
by other insolvents. In any case the Judge is 
at liberty to proceed under S. 104 with or 
without a preliminary enquiry being made. 
Further, an application under S. 104 is not 
one in which the insolvent, against whom pro- 
ceedings are proposed, is entitled to take part, 
unless invited to do so by the Court but it 
cannot be said that where an insolvent is not 
heard on an application under S. 104 the insol- 
vent is not thereby prejudiced in any way, 
because in the event of proceedings by way of 
prosecution being instituted he has , of course, 
ample opportunity of appearing and defending 
himself in those proceedings when launched. 
It depends on the circumstances ; and it may 
often be of great importance to the insolvent 
that he should have an opportunity of explain- 
ing to the Court the reasons why he contends 
that the Court should not proceed to the ex- 
treme limit of making a complaint under S. 104 
against him in a Criminal Court, 1935 R. 324. 

"Exercise of powers under the section. — st is 
open to the Court at any stage of the proceedings 
after the adjudication order has been passed 
and even after discharge, to exercise the dise- 
cretion with which it is vested under S. 104. 
It is not necessary, and in many cases, it would 
be undesirable, that the Court should order 
that a complaint be made under S. 104 at the 
hearing of an application for discharge. Diffe- 
rent considerations arise when the Court is 
called upon to decide whether, and if so upon 
what terms, an insolvent should be granted his 
discharge, and whether the Court should exercise 
the powers which it possesses under S. 104 ; ^935 
R. 524- 
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PART IX . 

Small Insolvencies. 

« 

106. (1) Where the Court is satisfied by affidavit or otherwise, or the 

j . . . official assignee reports to the Court, that the pro- 
in perty of an insolvent is not likely to exceed in value 

n sma es. three thousand rupees or such other less amount as 

may be prescribed, the Court may make an order that the insolvent's estate be 
administered in a summary manner, and thereupon the provisions of this Act 
shall be subject to the following modifications, namely: — 

(a) no appeal shall lie from any order of the Court except by leave of 
the Court ; 

(&) no examination of the insolvent shall be held except on the applica- 
tion of a creditor or the official assignee; 

(r) the estate shall, where practicable, beJ distributed in a single 
dividend ; . . 

(d) such other modifications as may be prescribed with the view of 
saving expense and simplifying procedure: 

Provided that nothing in this section shall permit the modification of 
the provisions of this Act relating to the discharge of the insolvent, 

(2) The Court may at any time, if it thinks fit, revoke an order for the 
summary administration of an insolvent's estate. 

PART X. 


Special Provisions. 


107. No insolvency petition shall be presented 

Kxcmption of corpora- against any corporation or against any association or 

tion, etc., from insolvency company registered under any enactment for the time 
proceedings . 

in force. 

108. (1) Any creditor of a deceased debtor whose debt would have been 

sufficient to support an insolvency petition against the 
Administration in insol- debtor, had he been alive, may present to the Court 
vency of estate of person vvithin the limits of whose ordinary original civil 
dying insolvent. jurisdiction the debtor resided or carried on business 

for the greater part of the six months immediately prior to his decease a peti- 


NOTES* 

Sec. 106 . — Where the Ins. Court refused 

leave to appeal under S. 106 (a), 
the unsuccessful party to apply to the Court ot 
appeal for special leave to appeal. 125 Bom.L. 
R. 161 = 19233.245. A Court has jurisdiction 
to order the public examination of an insolvent 
on the application made by the creditors even 
after the insolvent has applied for a discharge, 
though the Court will countenance such an at- 
tempt when the creditors purposely delay app- 
lying for such examination as an indirect method 
of obtaining the postponement of the insolvent s 
discharge. 120 I.G. 94=1930 S. 76. . Under S. 
106 (a) it is quite clear that where an insol- 

vent’s estate has been ordered to be administered 
in a summary manner, no appeal lies from any 
order of the Court except by leave of Court, 
and so where no leave is obtained the appeal 
cannot be entertained. 51 L.W. 433 — *940 
Mad. 572 -=(1940) * M.L.J. 533. 

Sec. 107 . — See 38 M. 500. 


Sec. 108 . — S. 7 is applicable only to cases 
where there has been an adjudication in insol- 
vency. It is not applicable to proceedings to 
administer a deceased debtor’s estate initiated 
under S. 108. 36 L.W. 703=63 M.L.J. 810 
(15 C^.B.D. 195, Rel. bn). On this section, see 
15 C.W.N. 359; 27 M.L.J. 66. A creditor is 
not entitled to an administration order ex debito 
Jusiiliae upon proof of the statutory conditions 
precedent, but the Court has a discretion to 
disallow the petition of the creditor when it 
finds that sufficient cause is shown for dismis- 
sing the petition. 29 S.L.R. 410=1936 S. iJCt 
The jurisdiction of the Ins. Court to administer 
the estate of a deceased debtor is limited to cases 
in which the debtor has resided or personaUy 
carried on business within its limits. 29 S.L.R. 
410=1936 S. 175. The mere fact that a person 
is a partner in a business carried on. in a 
particular place does not constitute his carry- 
ing on business at that place within^ the 
meaning of S. 108. 1936 S. 175. There is no 
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tion in the prescribed fom praying for an order for the administration of the 
estate of the deceased debtor under this Act.. 

(2) Upon the prescribed notice being given to the legal r^resentative of 
the deceased debtor, the Court may, upon proof of the petitioner’s debt unless 
the Court is satisfied that there is a reasonable probability that the estate will 
be sufficient for the payment of the debts owing by the deceased, make an order 
for the administration in insolvency of the deceased debtor's estate, or may 
upon cause shown dismiss the petition with or without costs. 

(3) A petition for administration under this section shall not be present- 
ed to the Court after proceedings have been commenced in any Court of justice 
for the administration of the deceased debtor's estate; but that Court may in 
that case, on proof that the estate is insufficient to pay its debts, transfer the 
proceedings to the Court exercising jurisdiction in insolvency under this Act, 
and thereupon the last mentioned Court may make an order for the administra- 
tion of the estate of the deceased debtor, and the like consequences shall 
ensue as under an administration order made on the petition of a creditor. 

109. (1) Upon an order being made for the administration of a deceased 

debtor’s estate under section 108, the property of the 

Vesting of estate and debtor shall vest in the official assignee of the Court 
mode of administration. j t_ i_ n ir “ i* j ^ • 

and he shall forthwith proceed to realize and distri- 
bute the same in accordance with the provisions of this Act. 

(2) With the modification hereinafter mentioned, all the provisions of 
Part III, relating to the administration of the property of an insolvent, shall, 
so far as the same are applicable, apply to the case of scch administration order 
in like manner as to an order of adjudication under this Act. 

(3) In the administration of the property of the deceased debtor 
under an order of administration, the official assignee shall have regard to any 
claims by the legal representative of the deceased debtor to payment of 
the proper funeral and testamentary expenses incurred by him in and about 
the debtor’s estate; and those claims shall be deemed a preferential debt 
under order, and be payable in full, out of the debtor’s estate, in priority to all 
other debts. 

(4) If, on the administration of a deceased debtor’s estate, any surplus 
remains in the hands of the official assignee after payment in full of all the 
debts due from the debtor together with the costs of the administration and 
interest as provided by this Act in case of insolvency, such surplus shall be 
paid over to the legal representative of the deceased debtor’s estate, or dealt 
with in such other manner as may be prescribed. 

110. (1) After notice of the presentation of a petition under section 108 


NOTES. 

difference between the administration of the 
estate ^ of an insolvent who is alive and the 
administration of the estate of a person who 
dies insolvent but was^ not adjudicated before 
his death. The administration in insolvency of a 
deceased debtor’s estate under S. io8 of the 
Pr«idency-Towns Insolvency Act must neces- 
sarily mean that the uncharged assets of the 
estate are to be utilised for the genera! body of 
creditorSp and as a mere attachment creates, 
no charge, an attaching creditor against the 
estate is in no better position than any other 
T creditor I.L.R. (1941) Mad. 398 = 52 

894=1^^1 Mad. 183= (1940) 2 M.L.J. 


979 - 

Sec. 109 . — Under S. 109, the property vests 
in the O.A. the moment an administration 
order under S. 108 is pronounced. The drawing 
up of thr order does not delay the vesting nor 
a direction by the Judge that the order (pro- 
nounced by him) should not be drawn up for 
some time. So another person subsequently ap- 
pointed administrator in an administration suit 
has no power over the estate or to sue for 
the recov’ery of sums of money due to it. 

C. 1475 = 36 C.W.N. 861. 

I IO.^^A transfer of property made by 
the administrator of an Insolvent’s estate can 
be avoided only by the O.A. under S, no and 
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Rules. 


m * * 

^ . no payment or transfer of property made by the legal 

leliri^presentativesf " representatives shall operate as a discharge to him 
. as between himself and the official assignee. > 

(2) Save as aforesaid nothing in section 108 or section 109 or this sec- 
tion shall invalidate any payment made or act or thing done in good faith by 
the legal representative or by a District Judge acting under the powers 
conferred on him by section 64 of the Administrator-General’s Act, 1874, be- 
fore the date of the order for ’ administration . 

111. The provisions of sections 108, 109 and 110 shall not apply to any 
^ ^ i- case in which probate or letters of administration to 

Administrator-General . 

an Administrator-General. 

PART XI. 

4 

Rules . 

^112, (1) The Courts having jurisdiction under this Act may from time of 

time make rules for carrying into effect the objects of 
this Act . 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for and regulate — 

(a) the fees and percentages to be charged under this Act and the 

manner in which the same are to be collected and accounted for and the account 
to which. they are to be paid; . 

(b) the investment, whether separately or collectively, of unclaimed 
dividends, balances and other sums appertaining to the estates of insolvent 
debtors whether adjudicated insolvent under this or any former enactment ; and 
the application of the proceeds of such investment ; 

(c) The proceedings of the official assignee in taking possession of and 

realising the estates of insolvent debtors ; 

(d) ^ . 

(^) the receipts, payments and accounts of the official assignee; 

(/) the audit of the accounts of the official assignee; ^ 

(g) the payment of the »[* * * =*= * *] costs of the audit of his accounts 

out of the- proceeds of the investments in his hands; j , . 

(h) the payment of the costs incurred in the prosecution of fraudulent 

debtors and in legal proceedings taken by the official assignee under the direc- 
tion of the Court out of the proceeds aforesaid; , 

(i) the payment of any civil liability incurred by an official assignee 

acting under the order or direction of the Court , ^ • 

(;) the proceedings to be taken m connection with proposals for 

composhion and schemes of arrangement with the creditors of insolvent 
debtors ; * 

creditor to appeal to the Court against the 
decision under S. 86. 1927 Ran^. 284. 

Sec. 11?. — The O. A. is entitled under, R, 
202 (2) of the Rangoon High Court Rules 

framed under this Act, to his commission over 
the entire sale proceeds of a property equitably 
mortgaged and auctioned free from mortgage 
with the consent of the mortgagee. 129 I.C. 497 
=s8 R. 514. No creditor can take the benefit 
of composition, unless he has proved his debt 
before the approval of such composition in view 
of R. 154 of the Karachi Town Ins. Rules. 
Hence where a creditor has not lodged his proof 
with the O. A. and he has not proved his debt 
under the Act, he cannot proceed against the 
surety under the composition. 1935 S. 137* . - 


LEG. REF. . . „ 

1 This section has been amend^ in Bombay 
by Bom. Act XX of 1033 and ^ct III 

of 1035, and in Calcutta by Beng. Act XVIII 

* cl. (d) and portion in cl. (g) omitted by A. 

O., 1937 - 

notes. 

not by the creditors. 5 R. 375=104 I-G- 89 
= tQ27 R. 284. Ss. 36 and 56 do not apply to 
cases where the estate of a deceased is being 
administered in insolvency and a creditor cannot 
on the O. A’s refusal to take action obtain 
the leave of the Court and apply to set aside a 
transfer. 1827 Rang. 294. As soon as the O. 
A. refused to take action, it is open to the 
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{k} the intervention of the official assignee at the hearing of applica- 
tions and matters relating to insolvent debtors and their estates ; 

filing of lists of creditors and debtors and the affording of 
assistance to the Court by a petitioning debtor] ; 

(/) the examination by the official assignee of the books and papers of 
account of undischarged insolvent debtors; 

(w) the service of notices in proceedings under this Act; 

(n) the appointment, meetings and procedure of committees of inspec- 

tion ; 

(o) the conduct of proceedings under this act in the name of 
a firm ; 

(*) the forms to be used in proceedings under this Act; , . . 

(g) the procedure to be followed in the case of estates to be administer- 
ed in a summary manner ; 

(r) the procedure to be followed in the case of estates of deceased per- 
sons to be administered under this Act ; 

2[(j) the distribution of work between the official assignee and his deputy 
or deputies] ; 

[and in the case of the High Court at Madras, may also provide for and 
regulate the remuneration of the official assignee and the payment of the costs, 
charges and expenses of his establishment]® 

113. [Rules made under the provisions of this 
“Sanction to rules . Part shall be subject to the previous sanction of the 

[Provincial Government]'* 

114. Rules so made and sanctioned shall be published ®[ * * 1 fbe 

Official Gazette, ®[ * * ] and shall thereupon have 

the same force and effect with regard to proceedings 
under this Act in the Court which made them as if they had been enacted in 


this Act . 


PART XII. 

Supplemental. 


115. (1) Every transfer, mortgage, assignment, power-of- attorney, proxy 

paper, certificate, affidavit bond or other proceedings, 
Exemption from duty of instrument or writing whatsoever before or under 
transfers, etc., under this any order of the Court, and any copy thereof shall be 
Act. ' exempt from payment of any stamp or other duty 

whatsoever . 

(2) No stamp duty or fee shall be chargeable for any application made 
by the official assignee to the Court under this Act, or for the drawing and 
issuing of any order made by the Court on such application . 


LEG. REF. 

* Cl. (A:A) added by Act XIX of 1907. 

* Cl. (j) added by Act X of 1930. 

* Added by Order in Council, t 937 ' 

* S. 113 substituted for old S. 113 by A.O., 
* 937 . 

* Words *in the Gazette of India or,* and ‘as 
the case may be’ omitted by A.O., I 937 * 

NOTES. 

S«c. 113 . — As to formalities and procedure 
in respect of a petition by creditor laid down 
by R. 61 (Calcutta High Court), 1936 G. 269 


= i66 I.G. 657. 

‘^er. 115 . — S. 1 15 exempts from stamp duty 
in some cases the copy of the order appealed 
against. See 43 M. 747 = 39 M.L.J. 135. The 
purpose of S. ti5 is clearly to save as much^ as 
possible of the insolvent’s estate for distribution 
amone the creditors. I.L.R. (1939) * Gal 5 ®= 

42 C.W.N. 1146=1938 Cal. 75s. A copy of the 
notes of the insolvent’s examination under S. 27 
of the Act is a copy of proceedings before the 
Court within the meaning of S. It'S {t): 5 eri 93 ® 

Cal. 755 = 42 C. W, N. 1146 = 1. L. R. (i 939 ) * 
Cal. 56. 
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116. (1) A copy of the Official Gazette containing any notice inserted in 

The Gazette to be evi- pursuance of this Act shall be evidence of the facts 
dence. Stated in the notice. 

(2) A copy of the Official Gazette containing any notice of an order of 
adjudication^ shall be conclusive evidence of the order having been duly made, 
and of its date. 

117. Any affidavit may be used in a Court hav- 
Swearmg of affidavits. jng jurisdiction under this Act if it is sworn — 


(a) in British India, before — 

(i) any Court or Magistrate, or 

(ii) any officer or other person appointed to administer oaths under the 
Code of Civil Procedure ; 

(&) in England before any person authorized to administer oaths in His 
Majesty’s High Court* of Justice, or in the Court of Chancery of the County 
Palatine of Lancaster, or before any Registrar of a Bankruptcy Court or ^lore 
any officer of a Bankruptcy Court authorized in writing in that behalf by the 
Judge of the Court or before a Justice of the Peace for the county or place 
where it is sworn ; 


(c) in Scotland or in Ireland, before a Judge Ordinary, Magistrate or 
Justice of the Peace; and 

(rf) in any other place, before a Magistrate or Justice of ffie 
Peace or other person qualified to administer oaths in that place (he bei^ 
certified to be a Magistrate or Justice of the Peace, or qualified as aforesaid, 
by a British Minister or British Consul or British Political Agent or by a notary 

public) . ' 

118. (1) No proceeding in insolvency shall be invalidated by any formal 

defect or by any irregularity unless the Court before 
Formal defect not to m- objection is made to the proceeding is of 

validate proceedings. Q^nion that substantial injustice has been caused by 

the defect or irregularity, and that the injustice cannot be reme le y any 

order of that Court. 

(2) No defect or irregularity in the appointment of ^ 
or member of a committee of inspection shall vitiate any act done by him m 

good faith. 

lig Where an insolvent is a trustee within the Indian Trustee Act, 18^, 

119. Whe seSion 35 of that Act shall have effect so as to auth- 

Application of Trustee orize the appointment of a new trustee in substitu* 
Act to insolvency of trustee . tjQn for the insolvent (whether voluntarily resigning 

or not), if it appears expedient to do so, an^d all pro^sions of that Act. and of 
any other Act relative thereto, shall have effect accordingly. 


notes. . 

Sec. 116 . — An order of application of a per- 
son as insolvent is not as regards the 
acts of bankruptcy on which it is founded final 
and conclusive as against third 50 M. 

r.ii = loi I.G. 12 ; 1927 M- 526=52 352. 

sie also 45 C.W.N. 441 - Thus the Notification 
issued under S. 116 is conclusive only with 
rccard to the order having been duly made and 
as regards the other facts it is only evidence of 
such facts. 50 M. 54 *- To render the decision 
reearding such acts of bankruptcy binding on 
third persons the O. A. should adopt the pro- 


cedure prescribed by the Act. 50 M. 54 *.* 
order of adjudication is duly published in the 
Gazette as required by S. 1 16 (2) unless vacated 
by a competent Court, is binding on all per- 
sons and is conclusive evidence against them that 
the acts of insolvency mentioned in the petition 
were committed by the debtor. S. 1 16 (2) 
does not restrict its effect to the petitioning 
creditor and debtor only why there is no reason 
it should not extend to third parties also. 30 
S.L.R. 281 ; 1936S. 246. On this section seealso 
45 C.W.N. 441. ^ ^ 

Sec. 118 . — See 30 C.W.N. 914—1926 G. 1097. 
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120. Save as herein provided, the provisions of this Act relating to the 

remedies against the property of a debtor, the priori- 
Certain provisions to bind of debts, the effect of a composition or scheme of 

the Crown. arrangement, and the effect of a discharge shall bind 

the Crown. 

121 . Nothing in this Act, or in any transfer of jurisdiction effected there- 

by, shall take away or affect any right of audience 
Saving for existing rights person may have had immediately before 

o au lence. commencement of this Act or shall be deemed 

to confer such right in insolvency matters on any person who had not a right 
of audience before the Courts for the Relief of Insolvent Debtors. 


122. Where the official assignee has under his control any dividend 

which has remained unclaimed for fifteen years 
Lapse and credit to Go- from the date of declaration or such less period as 
of unclaimed divi- be prescribed, he shall pay the same to the 

account and credit of the [Provincial Govemment]^ 
unless the Court otherwise directs. 


123. Any person claiming to be entitled to any moneys paid to the account 

and credit of the [Provincial Government]' under 
Claims to moneys ere- section 122, may apply to the Court for an order for 

section 122 payment to him of the same; and the Court, if satis- 

ed that the person claiming is entitled, shall make an 
order for payment to him of the sum due : 


Provided that, before making an order for the payment of a sum which 
has been carried to the account and credit of the '[Provincial Government] the 
Court shall cause a notice to be served on such officer as the '[P’rovincial 
Government] may appoint in this behalf, calling on the officer to show cause, 
within one month from the date of the service of the notice, why the order 
should not be made. 


124. 


Access 

books. 


(1) No person shall, as against the official assignee, be entitled to 
to insolvenf's withhold possession of the books of accounts belong- 
ing to the insolvent or to set up any lien thereon. 


(2) Any creditor of the insolvent may, subject to the control of the 
Court, and on payment of such fee, if any, as may be prescribed, inspect at all 
reasonable times, personally or by agent, any such books in the possession of 
the official assignee. 

125. Such fees and percentages shall be charg- 
Fees and percentage . £qj. ^^d in respect of proceedings under this Act 


as may be prescribed . 

126- All Courts having jurisdiction under this Act shall make such orders 
^ , ... ^ and do such things as may be necessary to give effect 

caS^^olLr” to section 118 of the Bankruptcy Act, 1883 and t< 

section 50 of the Provincial Insolvency Act, 1907. 


to 


LEG. REF. 

* Substituted for “ Government of India ” by 
A. O. 1937. 

NOTES. 

Sec. 121 .-— The Attorneys of the High Court 
have right of audience before the Officer ap- 
pointed by the Chief Justice under S. 6 of 
the Act. S. lai preserves this right of audience 
possessed by attorneys. 37 B. 464=19 I.C. 

C C M. — 512 


42 I = 15 Bom.L.R. 217. 

Sec. 125 . — S. 125 does not give the Court 
power to prescribe a fee in respect of a matter 
covered by S. 115 of the Act. I.L.R. (1939) 
I Cal. 56 = 42 C.W.N. 1146=1938 Gal. 755. 

Sec. 126 . — See 38 C. 542=12 I.C. 14. Ran- 
goon High Court — Power to call upon the 
Madras High Court to act in aid — (English) 
Bankruptcy Act, 1914, S. 122 — Scope. See 34 
L.W. 765. 
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Repeal of enactments. 127. (1) * * *■ ' - ; 

(2) * *] The proceedings undej* an insolvency petition under the 

Saving Indian Insolvency Act, . 1848, pending at the com- 

mencement of this Act shall, except so far as any 
provisions of this Act is expressly applied to pending proceedings, continue, 
and all the provisions of the said Indian Insolvency Act shall, except as afore- 
said, apply thereto as if this Act had not been passed. 

THE FIRST SCHEDULE. 


{See section 26.) • '' 

Mectings of Creditors. 

1. Meetings of Creditors. — The Official Assignee may at any time summon a meeting 
of creditors, and shall do so whenever so directed by the Court or by the creditors by 
resolution at any meeting or whenever requested in writing by one-fourth in value of the 
creditors who have proved. 

2 . Summoning of Meetings. — Meetings shall be summoned by sending notice of thte 
time and place thereof to each creditor at the address given in his proof, or, if he has not 
proved, at the address given in the insolvent’s schedule, or such other address as may be 
known to the official assignee. 

3 . Notice of Meetings. — The notice of any meeting shall be sent off not less than 
seven days before the day appointed for the meeting and may be delivered personally or sent 
by prepaid post letter, as may be convenient. The official assignee may, if he thinks fit, 
also publish the time and place of any meeting in any local newspaper or in the Official 
Gazette. 


4. Duty of insolvent to attend if required. — It shall be the duty^ of the insolvent 
to attend any meeting which the official assignee may, by notice, require him to attend, and 
any adjournment thereof. Such notice shall be either delivered to him personally or sent 
to him at his address by post at least three days before the date fixed for the meeting. 

5 . Proceeding not to be avoided for non-receipt of notice. — The proceedir^s held 
and resolutions passed at any meeting shall, unless the Court otherwise orders, be valid 
notwithstanding that any creditor has not received the notice sent to him. 


6. Proof of issue of notice. — A certificate of the^ official assignee that the notii^ of 
any meeting has been duly given shall be sufficient evidence of such notice having been 
duly sent to the person to whom the same was addressed . 

7 . Costs of Meeting. — Where on the request of creditors the official assignee sum- 
mons a meeting, there shall be deposited with the written request the sum of five rupees for 
every twenty creditors for the costs of summoning the meeting, including all disbursements. 

Provided that the official assignee may require such further siim to be deposited as 
in his opinion shall be sufficient to cover the costs and expenses of the meeting. 


8 Chairman.— The official assignee shall be the chairman of any meeting. 

Q RirnT TO VOTE A creditor shall not be entitled to vote at a meeting unless he 

has duly proved a debt provable in insolvency to be due to him from the insolvent, and the 
proof has-been duly lodged one clear day before the time appointed for the meeting. 

in No VOTE IN RESPECT OF CERTAIN DEBTS. — A Creditor shall not vote at any such 
meeting in respect of any unliquidated or contingent debt, or any debt the value of which 

is not ascertained. 

11 Secured creditor. — For the purpose of voting, a secured creditor shall, unless he 

sif^ruritv state in his proof the particulars of his security, the date when it 
surrenders - value at which he assesses it, and shall be entitled to vote only in respect 

rtf the balance if any. due to him after deducting the value of his security. If he votes 
‘ of his whole debt, he shall be deemed to have surrendered his scunty, unless the 

Court on application is satisfied that the omission to value the security has arisen from 

inadvertence. 

T>cooF IN RESPECT OF NEGOTIABLE INSTRUMENTS. — Where a Creditor seeks to prove 
rtf a bill of exchange, promissory note, or other negotiable instrument or security 
,n Uie insolvent is liable such bill of exchange, note, instrument or security must. 


leg. ref. 

‘Repealed by Act X of 1914* Sch IT it 

ran thus: “The enactments mentioned m bch. 

Ijj hereby repealed to the extent specified 


in the fourth column thereof.” 

• The words “Notwithstanding the repeal 
effected by the Act” were repealed by Act X 
of 19141 Sch. II. 
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subject to any special order of the Court made to the contrary, be produced to the official 
assignee before the proof can be admitted for voting. 

13 Powi» TO REQUIRE CREDITOR TO GIVE UP SECURITY. — It shall be Competent to the 
official assignee, within twenty-eight days after a proof estimating the value of a secun^ 
has been made use of in voting at any meeting, to require the creditor to give up the security 
for the benefit of the creditors, generally, on payment of the value so estimated. 

14 Proof by partner. — If one partner in a firm is adjudged insolvent, any creditor 
to whom that partner is indebted jointly with the other partners in the firm or any of ‘nem, 
may prove his debt for the purpose of voting at any meeting of creditors and shall be 
entitled to vote thereat. 

15. Power of Official Assignee to admit or reject proof. — The official assignee 
shall have power to admit or reject a proof for the purpose of voting, but his decision 
shall be subject to appeal to the Court. If he is in doubt whether the proof of a creditor 
should be admitted or rejected, he shall mark the proof as objected to, and shall allow the 
creditor to vote, subject to the vote being declared invalid in the event of the objection 

being sustained. 

16. Proxy. — A creditor may vote either in person or by proxy. 

17. Instrument of proxy. — Every instrument of proxy shall be in the prescribed 
form and shall be issued by the official assignee. 

18. General Proxy. — A creditor may give a general proxy to his attorney or to his 
manager or clerk, or any other person, in his regular employment. In such case the 
instrument of proxy shall state the relation in which the person to act thereunder stands 
to the creditor. 

19. Proxy to be deposited one day before date of Mf.eting. — A proxy shall not be 
used unless it is deposited with the official assignee one clear day before the time appointed 
for the meeting at which it is to be used. 

20. Official assignee as proxy. — A creditor may appoint the official assignee to act 
as his proxy. 

21. Adjournment of Meeting. — The official assignee may adjourn the meeting from 
time to time and from place to place, and no notice of the adjournment shall be necessary. 

22. Minute of proceedings. — The official assignee shall draw up a minute of the pro- 
ceedings at the meeting and shall sign the same. 

THE SECOND SCHEDUEE. 




(_See section 48) 
Proof of Debts. 


as 


m 


Proofs in ordinary cases. 

1. Time for lodging proof.— Every creditor shall lodge the proof of bis debt as soon 
may be after the making of an order of adjudication. 

2. Mode of 1 x.doino proof.— A proof may be lodged by deUvering or sending by post 
a registered letter to the official assignee an affidavit verifying the debt. 

3. Aothor.tv to make AFFiDAViT.-The affidavit may be made by_ the c^d.to^r^ himseH 


or by some person authorized by or on behalf of the creditor. If made by 
authorized, it shall state his authority and means of knowledge. 

AFFIDAVIT. — The affidavit shall contain or refer 


4. CONTF.NTS OF -"-P-Xs'of” "the ^bc^ vou'ch^rs^' Vf“ by 

whrch" the s^me® ca^^ be subslantitated. The official assignee may at any time call for the 
production of the vouchers. 

5. Affidavit to state if creditor holds security .—The affidavit shall state whether 
the creditor is or is not a secured creditor. 

6. Costs of proving debts.— A creditor shall bear the cost of proving his debt unless 
the Court otherwise specially orders. 

7 Right to see and examine proof. — Every creditor who has lodged a proof shall 
be entitled to sec and examine the proofs of other creditors at all reasonable times. 


8. Deduction to be made from proof. — A creditor in lodging his proofs shall deduct 
from his debt all trade discounts, but he shall not be compelled to deduct any discount, not 
exceeding five per centum on the net amount of his claims, which he may have agreed to 
allow for payment in cash. 

Proof by secured creditors. 

9. Proof where security realised. — If a secured creditor realises bis security, be 
may prove for the balance due to him, after deducting the net amount realized. 
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10. Proof where security is surrendered. — If a secured creditor surrenders his 
security to the official assignee for the general benefit of the creditors, he may prove for 
his whole debt. 

11. Proof in other cases. — If a secured creditor does not either realise or surrender 
his security, he shall, before ranking for dividend, state in his proof the particulars of his 
security, the date when it was given and the value at which he assesses it, and shall be 
entitled to receive a dividend only in respect of the balance due to him after deducting 
the value so assessed. 

12. (1) Valuation of security. — Where a security is so valued the official assignee 
may at any time redeem it on payment to the creditor of the assessed value. 

(2) If the official assignee is dissatisfied with the value at which a security is assessed 
he may require that the property comprised in any security so valued be offered for sale 
at such times and on such terms and conditions as may be agreed on between the creditor 
and the official assignee, or as, in default of agreement, the Court may direct. If the sale 
is by public auction the creditor, or the official assignee on behalf of the estate, may bid or 
purchase ; 

Provided that the creditor may at any time, by notice in writing, require the official 
assignee to elect whether he will or will not exercise his power of redeeming the 
security or requiring it to be realized, and if the official assignee does not within six months 
after receiving the notice, signify in writing to the creditor his election to exercise the 
power, he shall not be entitled to exercise it ; and the equity of redemption, or any other 
interest in the property comprised in the security which is vested in the official assignee, 
shall vest in the creditor, and the amount of his debt shall be reduced by the amount at 
which the security has been valued. 

13. Amendment of valuation. — Where a creditor has so valued his security, he may 

at any time amend the valuation and proof on showing to the satisfaction of the official 
assignee or the Court, that the valuation and proof were made boiKi fide on a mistaken 
estimate, or that the security has diminished or increased in value since its previous valua- 
tion ; but every such amendment shall be made at the cost of the creditor, and upon such 
terms as the Court shall order, unless the official assignee shall allow the amendment without 
application to the Court. , , . j 

14. Refund of excess received. — Where a valuation has been amended m accor<^i^e 
with the foregoing rule, the creditor shall forthwith repay any surplus dividend which he 
has received in excess of that to which he would have been entitled on the amended yalu^ion, 
or, as the case may be, shall be entitled to be paid out of any money for the time being 
available for dividend any dividend or share of dividend whicli he has failed to receive by 
reason of the inaccuracy of the original valuation, before that money is made applicable 
to the payment of any future dividend, but he shall not be entitled to disturb the distribution 
of any dividend declared before the date of the amendment. 

15. Amendment where security subsequently malized.-— If a creditor after having 
valued his security subsequently realizes it, or if it is realised under the provisions of 
rule 12 the net amount realized shall be substituted for the amount of any valuation 
previously made by the creditor and shall be treated in all respects as an amended valuation 

made by the creditor. , j .. . 

16. — Exclusion from sharing in dividei^. — If a secured creditor not comply 

with the foregoing rules, he shall be excluded from all share m any dividend. 

17 r IMIT OF RFCFIPT — Subiect to the provisions of rule 12, a creditor shall in no 
case receTve more tll^^ ^xteen a^nna s in the rupee and interest as provided by this Act. 

felted on his insolvency. Meld, (*) that the 
shares which stood in the names o Ithe insolvents 
were indubitably their property over which the 
insolvents had a disposing power subject to the 
lien ; (i 7 ) that on their insolvency they had not 
been in fact expelled of their shares forfeited so 
far and bye-law 8 was of no avail ; that if neces- 
sary the value of the shares may be indirectly 
made available for the benefit of the creditors 
by making it a condition to the dischaige of the 
insolvents ; that they should dispose of them and 
pay their value to the O.A. and that therefore 
the bank should be directed to value or relinquish 
their security, ay S.L.R. 234=1933 S. 355. 

Sch. II, Cl. 12 ( 2 ) (Proviso). — The failure 
of the O. A. to signify this election to exercise 
the powers to redeem the jjroperty within the 
time allowed puts an end to his equity of redemp- 
tion which without more vests in the mortgagee, 
26 S.L.R. 29=1932 S. 73. 


NOTES. 

Sch. II, Cl. 11 . — ^The shares standing m 
the name of the wife of the insolvent are prima 
facie her property and a lien over the 
of a stranger is in no sense a hen over the pro- 
perty of a debtor so as to attract the applicabi- 
litv of the rules pertaining to proof or clairns 

bv secured creditors. 27 S.L.R. .^^4 ^^33 

3L. Certain shares of a Co-operative Bank were 

held by the insolvents, a trading firm. The 
bank proved their claim without disposing 
he r lien or giving credit for the shares. On an 
Ipplic alien by the O.A.it was contended by 
fhJm at (O under the provisions of S. 26 of 
TKrtm bav Co-opcrativc Societies Act, 1925, 
the shares were exempt from attachment at sale 
or the- claims of O. A. that the provisions of 
the Ins. law relating to proof by secured credi- 
tors applied only to property which vested in 
O A (ii) that under bye-law 8 of the Bank, 
i m^nber may be expelled and his shares for- 
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Taking accounts of Property tnortgaged, and of the Sale thereof. 

18. Inquiry into Mortgage, etc. — Upon application by any person claiming to be a 
mortgagee of any part of the insolvejit’s real or leasehold estate and whether such mortgage 
IS by deed or otherwise, and whether the same is of a legal or equitable nature, or upon 
application by the official assignee with the consent of such person claiming to be a mort- 
gagee as aforesaid, the Court shall proceed to inquire whether such person is such mortgagee 
and for what consideration and under what circumstances; and if it is found that such 
person is such mortgagee, and if no sufficient objection appears to the title of such person 
to the sum claimed by him under such mortgage, the Court shall direct such accounts and 
inquiries to be taken as may be necessary for ascertaining the principal, interest and costs 
due upon such mortgage, and of the rents and profits, or dividends, interest or other 
proceeds received by such person or by any other person by his order or for his use in 
case he has been in possession of the property over which the mortgage extends, or any 
part thereof, and the Court, if satisfied that there ought to be a sale, shall direct notice 
to be given in such newspapers as the Court thinks fit, when and where, and by whom and 
in what way the said premises or property, or the interest therein so mortgaged, are to be 
sold, and that such sale be made accordingly, and that the official assignee (unless it is 
otherwise ordered) shall have the conduct of such sale; but it shall not be imperative on 
any such mortgagee to make such application. At any such sale the mortgagee may bid 
and purchase. 

19. Conveyance. — All proper parties shall join in the conveyance to the purchaser as 

the Court directs. ’ 

20. Proceeds of sale. — The monies to arise from such sale shall be applied, in the 
first place, in payment of the costs, charges and expenses of and occasioned by the applica- 
tion to the Court, and of such sale and commission (if any) of the official assignee, and 
m the next place in payment and satisfaction, so far as the same extend, of what shall be 
found due to such mortgagee, for principal, interest and costs, and the surplus of the sale 
monies (if any) shall then be paid to the official assignee. But if the monies to arise 
from such sale are insufficient to pay and satisfy what is so found due to such mortgagee, 
then he shall be entitled to prove as a creditor for such deficiency, and receive dividends 
thereon rateably with the other creditors but so as not to disturb any dividend when already 
d«:lared. 

21. Proceedings on inquiry. — For the better taking of such inquiries and accounts, 
and making a title to the purchaser, all parties may be examined by the Court upon interro- 
gatories or otherwise as the Court thinks fit, and shall produce before the Court upon 

^ deeds, papers, books and writings in their respective custody or power relating to 
the estate or effect of the insolvent as the Court directs. 


Periodical payments. 

22. Periodical Payments. — When any rent or other payment falls due at stated 
periods, and the order of adjudication is made at any time other than one of those periods, 
the person entitled to the rent or payment may prove for a proportionate part thereof up 
to the date of the order as if the rent or payment grew due from day to-day. 

Interest. 

23. (1) Interest. — On any debt or sum certain whereon interest is not reserved or 
agreed for, and which is overdue when the debtor is adjudged an insolvent and which is 
provable under this Act, the creditor may prove for interest at a rate not exceeding six 
per centum per annum — 


NOTES. 

Sh. II, Cl. 18 . — The power under Art. lO 
of Sch. II of the Act involves also the power to 
consider the validity of the sale. If a propt-r 
case is made ont for setting aside the sale, the 
Ins. Court can set it aside. If there is no reason 
to set it aside, it will merely confirm the sale. 
The Ins. Court has also jurisdiction to order 
delivery of possession to the auction purchaser 
at^ such sale where the parties conccrnrcl miI> 
mitted the Court's jurisdiction and co-opcratcd 
in procuring the order for sale. 53 M. 233 - 

*930 M. 785 (2) — 58 M.L.J. 9O. Whore .a 

reference is made to Registrar, under S. iH, on 
the application by some persons who jilJege 
themselves to be mortgagees, the Registrar can- 
not deal with the question of validity of the 
mortgage though the parties consent. 60 I.C:. 
889=047 C. 721. A purchaser from a person 
*'>b«cquently adjudicated an insolvent is not a 


necessary or proper party to the proceedings 
under cl. 18, and he cannot intervene therein 
unless his purchase is challenged. He, not being 
an adverse partv, cannot cross-e.xamine the 
apphrant to estahUsli the claim against the estate 
of the insolvent. 36 I.C. 689 = 24 C.L.J. 140. 
On this R. 18, also 30 C.W.N. 898=1926 

S< h. IT. Cl. 23 ( 2 ). — When the question oj 
allowing interest to creditors under a sclieme of 
composition entered into by an insolvent with 
his (rcditor arises, the terms of the composition 
Itself must be taken into consideration and if 
the scheme of composition itself < ontains some- 
thing inconsistent with R. 23 (2), the terms of 
the scheme should prevail and the rule is not 
applicabl^c. 1930 R. 296. A secured creditor, 
though he can claim interest up to tlie date of 
payment wlicn he seeks to recover what is due 
to him from the proceeds of the sale of the 
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(o) if the debt or sum is payable by virtue of a written instrument at a certain 
time, from the time when such debt or sum was payable to the date of su^ 

adjudication; or 

(6) if the debt or sum is payable otherwise, from the time when a demand m 
writing has been made giving the debtor notice that interest wiU be claimed from the date 
of the demand until the time of payment to the date of such adjudication. 

(2) Where a debt which has been proved in insolvency includes interest or any pecu- 
niary consideration in lieu of interest, the interest or consideration shall, for the Purposes 
of divided, be calculated at a rate not exceeding six per centum per annum, without prejudice 
to the right of a creditor to receive out of the debtor s estate any higher rate of interest 
to which he may be entitled after all the debts proved have been paid in full. 

Debt payable at a future time. 

24. Debt payable in future. — A creditor may prove for a debt not payaWe 
the debtor is adjudged an insolvent as if it were payable presently, 

equally with the other creditors, deducting therefrom only a rebate of interest at the 
rate of six per centum per annum computed from the declaration of a dividend 
time when the debt would have become payable, according to the terms on which it was 

contracted . 

Admission or rejection of proofs. 

25. Admission or rejection of proof. — The official assignee shall examine 

proof and the grounds of the debt, and in writing admit or reject it in whole or in 
require further evidence in support of it. If he rejects a proof, he shall state in g 

to the creditor the grounds of the rejection. 

26. Court may expunge proof improperly received. — If the official assignee 

that a proof has been improperly admitted, the Court may, on the application its 

assignee, after notice to the creditor who made the proof, expunge the p o 

amount. 

27. Power for Court to expunge or reduce proof.— The ^ tomre®fe?e 

reduce a proof upon the application of a creditor if the official aoolication of the 

in the matter, or in the case of a composition or a scheme upon the application or 

insolvent. 

THE THIRD SCHEDULE. 
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THE PRESS AND REGISTRATION OF BOOKS ACT (XXV OF 1867)^ 


Year. 

No. 

Short title. 

Amendments. 

1867 

XXV 

The Press and registration 
of Books Act 1807. 

Rep in part. Act XI V ot 1870 ; Act III 
of 1914. See Act ; I of 1910. 

Rep in part and amended. Act X of 1890; 

Act XII of 1891 ; Act X of 1^14. 
.\men<iad Act XI of 1915 ; Act XXXVIII 
of 1920; Act XIV ot 1922; Act XI of 
1923. 

\22.nd March, 1867. 

An Act for the Regulation of Printing Presses and Netvspapers, for the pre- 
servation of copies of Books printed in British India, and for the registration 

of such books. 

Whereas it is expedient to provide for the regulation of printing-prcs- 


LEG. REF. 

'Short title *‘The Press and Registration of 
Books Act, 1867” was given by the Indian 
Short Titles Act, 1897 (XIV of 1897), 

For Statement of Objects and Reasons, see 
Gazette of India, 1867, p. 191; and for Proceed- 
ings in Council, sec ibid.. Supplement, pp. 72, 
156 and 299. 

This Act was det lared, by the Laws Local 
Extent Act, 1874 (XV of 1874). Scr. 3, to be in 
force in the whole of British India, except as 
regards the Scheduled Districts. 

It has been applied to the Santhal Parganas 
by the Santhal Parganas Settlement Regulation 
III of 1872, Sec. 3, as amended by the S.inihal 
Parganas Justice and Laws Regulation, 1899 
(HI of 1899), Bihar and Orissa Code; and to 
Upper Burma (except the Shan States) by tlie 
Burma Laws Act 1898 (XIII of 1898), •••'- ‘ 

(1) and Sch. I, Burma Code. 

It has been applied, by notification 
scc - 3 (o) of the Scheduled Districts Aci, 

(XIV of 1874) the following Scheduled Dis- 
tricts, namely: — 

the Province of Sindh, see Gazette of India, 
1890, Pt. I, p. 672; 

Aden, see Gazette of India, 1879, Pt. 'T, 

The Territory of Pcint, see Gazette of India, 
1887, Pt. I, p. 144; 


sec. 4 


un 


Peint is now no longer a Scheduled Dis- 
trict anti all the enactments in force in the 
Nasik District of the Bombay Presidency 
amomg them Act XX\’ of 1867 now in 
force in this territory, see the Peint Laws Act, 
1894 (Bom. Act II of 1894), Bom. Code; 

the Island of Perim, jcc Gazette of India, 1887 
Pt. I, p. 5 ; 

that portion of the Jalpaiguri District which 
was formerly the Jalpaigur', Sub-division and 
now forms the western portion or the District of 
Jalpaiguri and extends as far cast as the Tecsta 
River, the hills west of 'I'cesta River in the Dis- 
trict of DariccHng, the Darjeeling Tarai, the 
Damson Sub-division of the Darjeeling District, 
the Distrit ts of llazaribagh, Lohardaga [now 
called the Ranchi District, see Calcutta Gazette, 
1899. Pt. I, p. 44I and Manbhum and Pargana 
Dhalbhum and the Kolhaii in the District of 
Singbhutn, see Gazette of India, 1881, Pt. I, 
pp. 74 and 304 ; the VV'estern Duars of the 
Jalpaiguri District, see ibid., 1910. pt. I, p. 1160; 

the Districts of Kaman and Garhwall, tc’c 
<;azeltc of India, 1O76, Pt. I, p. 605; 

the scheduled portion of the Mirzapur District, 
see Gazette of India, 1879, Pt. I, p. 383 ; 

Pargana Jaunsar Bawar in the IJehra Dun 
District, see Gazette of India, 1879, Pt, I, p. 
382 ; 

the Districts of Hazara, Peshawar, K.ohat, 
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[S. 1 


Interpretation clause. 


€t 


ti 


. ses and of periodicals containing news, for the pre- 

Preamble. servation of copies of every book printed or 

lithographed in British India, and for the registration of such books ; it is hereby 
enacted as follows: — 

PART I. 

Preliminary. 

1. In this Act, unless there shall be something 
repugnant in the subject or context, — 

Book’* includes every volume, part or division of a volume, and pam- 
phlet, in any language, and every sheet of music. 
Book.’* map, chart or plan separately printed or litho- 

graphed : 

[British India.'\ Omitted by the Government of India (^Adaptation of 
Indian Laivs) Order, 1937. 

= [“Kditor’* means the person who controls 
the selection of the matter that is published in a 
newspaper :] 

“Magistrate” means any person exercising the 
full powers of a “Magistrate, and includes a “Magis- 
trate of Police “[* * * * *]: 

® [“Newspaper” means any printed periodical 
work containing public news or comments on public 
news : ] 

[Number and Gender.'\ Repealed by Act X of 1914. 

[Local Government.] Omitted by Government of India (Adaptation of 
Indian Lavas') Order, 1937. . 

2. [Repeal of Act XI of 1835.] Rep, by Act XIV of 1870. 


Editor” . 


“Magistrate”. 


“Newspaper”. 


LEG. REF. . 

Bannu, Dera Ismail K.han and Dera Ghazi 
K.han see Gazette of India i886 Pt. I, p. 4 ° * 
portions of the Districts of Hazara, Bannt^ 
Dera Dsmail Khan and Dera Ghazi Khan and 
the Districts of Peshawar and Kohat now form 
part of the North-West Frontier Provmce, ^ 

Gazette of India 1901, P.t. I, p- 85? 

1002 Pt. I, p. 575, but its application to that 

part of the Hazara Distreit 

Tanawal is barred by the Hapra (UPP^r 

wal) Regulation (II of 1900), Puni- and N.W. 

*^°the Districts of Kamrup Nowgong, Darrang 

Gachar Hills) see Gazette of India, 1878, Pt. 1 , 

‘'*thl^6aro Hills, the Khasi and 
the Naga Hills, the North Gachar Hills m the 
Gachar^ District and the Eastern Duars 
Goalpara District, see Gazette of India, 1897 

Dis?r^?t of Sylhet, jre Gazette of India. 

*®i?’has‘ b 4 eS' deVlkrcd by notification under 
S 2 (b) of the Scheduled Districts Act (XIV of 
7874)^ not to be in force in die Scheduled 
Districts of Lahaul in the Punjab, see Gazette 

of India 1886, Pt. I, p. 30*- . , 

It has been extended by nouheanon 
S. 5 of the Scheduled Districts Act, 1875 (XIV 


of 1874) to the Tarai District of the Province 
of Agra, see Gazette of India 1878, Pt. I, p. 506 
to the District of Coorg> see ifrta, 1910^ Up 

i*The word “ three ” in the preamble was 
repealed by S. i of the Press and Registration 
of Books Act, Amendment Act (X of 1890). 

* This definition was inserted by S. 3 and 
First Schedule of the Press Law Repeal and 
Amendment Act, (XIV of 1922). 

* Now Magistrate of the first class, see the 
Gode of Criminal Procedure, (Act V of 1898), 
S 3 . 

* Now Presidency Magistrate, see the Press 
and Registration of Books Act (1867) Amend- 
ment Act (X of 1890). S. 3 and the Code of 
Criminal Procedure (Act V of 1898). 

6 Words “ and a Justice of the Peace were 

repealed by Act (X of 1890). 

NOTES. 

Sec. 1 : “ Book or Pamphlet ’* — Meanino of 

A * document conskting of only one sheet 

cannot be called a pamphlet. The press and 
Registration of Books Act does not contemplate 
a single sheet of paper in which a writer pu^ 
lishes an article relating to some cuirent topic 
should be regarded as a book of which a copy 
is required to be deUvered to the officer con- 
earned under the Act, si P*L.T* 075 "“^ 94 ^ 
P.W.N. 606= 1940 Pat, 613. 
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PART ir. 

Of Printing-Presses and Newspapers. 

3. Every book or paper printed within British India shall have printed 

legibly on it the name of the printer and the place of 
Particulars to be printed printing, and (if the book or paper be published) ^[the 
on books and papers. name] of the publisher and the place of publication. 

4. No person shall, within British India, keep in his i^ossession any press 


LEG. REF. 

' Inserted by tbc Amending Act, (XII 
of i8qi). 

NOTES. 

Sec. 3 : ‘Paper printed* — Meaning of. 38 

Bom.L.R. 115=166 I.C. 263=1937 

If term is syonymous with ‘newspaper {Ibtd.) 
‘Publisher* meaning of. {Ibid.) If includes 
mere seller or distributor. {Ibid.) Where a 
person is proceeded against under S. 12 of the 
Act there must be evidence to show that the 
aper had been printed in British India. The 
urden is on the prosecution to prove the same, 
where the accused appears to be a mere school 
boy who may not know where the leaflets have 
been printed. 35 C.W.N. 778=134 I.C. ii 97 — 
* 93 * C. 641. The word ‘paper’ in S. 3 docs 
not mean a newspaper of a periodical nature 
and will cover the case of a manifesfo by a 
new political party. 1939 A.M.L.J. 87. 

Scope of the Section. — The intention of the 
section, in requiring that the name of tlic 
printer and the place of printing and the name 
of the publisher and the place of the publica- 
tion should be printed legibly on every book 
or paper was to inform the public who the 
responsible printer or publisher was and to 
convey that information on the face of the 
paper. Words, which contained no such 
information, would not amount to a sufficient 
M»mpUancc with the requirements of S. 3. The 
intention was not simply to provide some faci- 
lity or other, but to provide a specific facility on 
the face of the paper. Where a newspaper 
was printed and published bearing the following 
words, “printed and published at Cochin lor 
the Malabar Economic Company at the said 
Company’s Goshrcc Vilasam Press.” //<■/£/. that 
these words were not a sufficient compliance 
with the requirements of S. 3 inasmvich as there 
was no name of the printer as required by the 
Act. 16 M. 443 = 3 M.L.J. 20t = i Weir 862. 
Under S. 3, it is not necessary that the actual 
name of the printer should be given. So long 
^ a name or style, which sufficiently designates 
the printer, is given* it does not matter that it 
is not the actual name of the printer. It is 
sufficient that it is the name under which he 
chooses to do business and is generally known. 
Unless it can be said that the words do not 
convey to an ordinary reader the information 
required by the Act, the conviction for a non- 
compliance of the provisions of S. 3 cannot be 
supported. 16 M. 443 = 3 M.I. J. 201 = 1 \\'c\r 
862. The printer of a book is bound to imprint 
his name and the place of priming, under the 
provisions of S. 3, even if he has printed only 
a portion of the book. 14 Bom. L.R. 40=13 
I.C. 82?= 13 Cr.L.J. 139. Where a copy of a 
vernacular newspaper contained the following 

C.C.M ,— 513 


words printed on the Margin of the front page 
*‘ba ihtimam Ram Saran Datt printer, Hindus- 
tan Steam Press, Lahore men, Lala Bhawani 
Das Manager kc liye chapa”. Held, that they 
do not contain a clear intimation as to the pub- 
lisher, as required by S. 3 of the Act. 5 P.R. 
1909. (Cr.)=io Cr.L.J. 195 = 2 I.C. 978. 

Secs. 3 , 5 and 12 . — The word ‘-publisher’* 
has been used in the Act in a restricted sense, 
and does not include a vendor of a newspaper 
or book. S. 12 read with S. 3 clearly 
indicates that such persons arc not included in 
the word “publisher” for S. 3 enjoins the 
printing of the names of the printer and pub- 
lisher. 23 C. 414. The word “publish” in S. 12 
of the Act must be read in conjunction with 
the reference to a “publisher” in S. 3 and in S. 5 
of the Act. The “publisher” of a paper refer- 
red to in Ss. 3 and 5 is the man who publishes 
it in the ordinary sense of the term, that is to 
say. arranges with the proprietor fur its distri- 
bution, and a mere seller or distributor of the 
paper is not a “publisher ’ under cither of 
those sections. The only person wlio can be 
convicted as being guilty of publishing under 
S. 12 is the person who is performing tlie act of 
a publisher within Ss. 3 an<J 5, and not the 
person who merely sells it or distributes it. 38 
Bom.L.R. iti 5 “i 937 Bom. 28. A man who 
causes a book to be printed and ofTers it to the 
public for sale is a publisher within the meaning 
of Ss. 3 and J2. 1U87 A.^V.N. 93. The rule 

in S. 3 of the Act requires tliat every paper 
printed aitd puljlishcd in Brlti-.h India shall 
have legibly printed on it the narne of the 
printer and the place of printing and the name 
of the publisher and place c>f publication, as 
such. An omission to comply with S. 3 is 
punishable under S. 12. .'^s. 3 and 12 do not 

deal with intention. Print«*r.s and publishers 
cannot be allowc-ri to .select for themselves the 
description to be used in prolcs^iiig to comply 
with the Act, but tlicy nm>t use the descriptions 
prescribed by the Act. 5 P.K. 1909, (Cr.).-^io 
Cr.L.J. «9.5— 2 I.C. 978. 

Secs. 3 , 4 and 5 : ‘PRlNTI^fo• — ‘Pkintcnc 
Press — ‘Newspaper’ — C^sclostyi inc; — Ro.nko 
Dt:pLic.ATOR. — The woid ‘printing’ in the Act 
must be construed in its strict an l narrow sense 
namely, It does not include cyclosty- 
ling. A Rorir'o duplicator cannot be considered a 
‘•piinting press" within the meaning of see. .}. A 
newspap'T. as defined in the Act. means a piin- 
ted periodical and not any publication jirodu- 
ced by type-writing, duplicating. cyc.lostvHng or 
such ntctliod. 27 N.L.R 270= 134 I.C:. 834 - ic)3i 
N. 1 77 - also 10 P. 492= 133 I.(J. 68 j 1031 P. 
351 (2),. Printing Press, what \s, .tee 12 Lal).'483. 

Sec. 4 . — Object and Scope. — S. 4 appears to 
have been enacted with ^ ciouhlc nioij\‘C- riic 
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[S. 5 


for the printing of books or papers, who shall not 
Keeper of printing press have made and subscribed the following declaration 
o ma e ecaration. before the Magistrate within whose local jurisdiction 

such press may be: — 

A. B., declare that I have a press for printing at — 


And this last blank shall be filled up with a true and precise description 
of the place where such press may be situate. 

Rules as to publication of , 5. No ^[newspaper] shall be published in Bri- 

printed periodicals con- ^jgh India, except in conformity with the rules here- 
ta.nmg pubhc news. inafter laid down : 


LEG. REF. 

^Substituted for the words ‘printed periodical 
work containing public news or comments on 
public news^’ by Act XIV of igatz. 

NOTES. 

first is that the executive authorities shall note 
where the press is situated and the second is 
that they shall know who is the person in 
charge. A removal of the premises clearly 
deprives the executive authorities of their know- 
ledge as to the location of the press. But the 
same cannot be said where there is a change in 
the personnel of the keeper of the press. 130 
I.C. 3tJo=i93i O. 81, The Act docs not 
require a new declaration in cases where a 
press, as to which the printer has made the 
declaration prescribed by S. 4 is changed to 
another locality within the same local jurisdic- 
tion as the former place. 9 P.R. 1889, (Cr.). 
There is no clause in S. 4 (corresponding to 
the provision in S. 5) reqviiring a new decla- 
ration as often as a change of place takes place. 

9 P.R. 1889, (Cr.). 

“For the printing of Books or Papfrs”.-— 
The question whether a printing press is or is 
not witiiin S. 4 is a question of the use to 
which the printing press is in fact put or inten- 
ded to be put by the possessor. The words 
‘•’for the printing of books or papers’ modify the 
verb “keep” and not the noun “press. They 
refer to the object of the po.ssessor of the 
machine. 10 P. 492=»33 J-C. 682=1931 P- 
351 (2). See also 134 I.C. 854—1931 N- * 77 - 

“Papers’ . — The word “papers” m Ss. 3 and 
4 arc papers containing news which are inten- 
ded to be circulated and are practically, if not 
exactly, synonymous with the word ‘ newspaper 
as defined in S. i of the Act. 10 P. 492 = 1931 

P. 351 (2). . 

“Printing” Cvclcstvle machine. — The word 

“printing” includes the multiplication of copies 
by means of cyclostyle machine. 10 Pat. 492. 
But see 1931 N. 1 77 - No declaratton 

need be filed in the case of any pre»s 
which has once been declared and which 
continues at the same address though there is a 
change in the person of the keeper of the press. 
130 I.C. 380=1931 0.81. The Act does not 
provide for a change in :he person of the keeper 
of the press. 130 I.C- 3^0 — 1931 O. 8i- The 
proceedings of aMagistrate in refusing to authen- 
ticate a declaration under sec. 6 is a purely 
ministerial action wijji which the High Court can- 
not interfere. 21 P.R. 19*® (Cr.)=45 I.C. 
525=137 P L.R. 1918. 


Presupmption and Proof. — The initial pre- 
sumption about knowledge in the case of perio- 
dicals does not arise in the case of a pamphlet 
alleged to contain seditious matter. 1931 L. 182 
= 12 L. 483=131 I.C. 273. Per Shah, — 

There is no presumption as regards a book, that 
the persons whose name appears as the author is 
the author thereof. The statement from the 
manager of the Press cannot be treated as evid- 
ence of the facts stated therein. The declaration 
under sec. 4 is not evidence of his knowledge of 
the contents, though it is a fact which along 
with other evidence in the case must be con- 
sidered in deciding the question of fact. The 
fact of a person being the keeper of the Press 
and the printer of the pamphlet by itself does 
not imply any knowledge of the contents. Some 
evidence which would indicate a knowledge of 
the contents on his part is necessary. There is 
no provision in the Act as to the presumption to 
be drawn from a declaration made under S. 4 
and the names of the printer and publisher 
printcG under S. 3 as there is under S- 7 as re- 
gards declaration made under S. 5. The know- 
ledge of the contents so far as is necessary has 
to be proved like any other fact. Per Crump, y, 
— A printed book of itself nroves nothing rele- 
vant to the present enquiry. There is no pre- 
sumption that it is written by the man who is 
described as the author, unless it is one of that 
limited class of books covered by S. 87 of the 
Indian Evidence Act. The written information 
given by the manager of the Press is not given 
in the discharge of any duly, for neither the Act 
nor the Rules under the Act as those now stand 
impose any such obligation. A keeper of a 
considerable Press may not know the contents of 
each and every book printed at his Press. 
Without details as to the connection of the 
keeper with the actual business it is impossible 
to make any such presumption. The declara- 
tion under S. 3 or the written information 
supplied by the manager carries the matter no 
further. Without knowledge a man cannot be 
guilty of abetment. 47 B. 438=25 Bom. L.R. 
97 = 76 I.C. 294= 1923 B. 255. 

Sec. 5 - — ‘Publisher’ meaning of. 38 Bom.L. 

R. 1115=166 I.C. 263=1937 B. 28. Although 

S. 499 requires proof of publication in order to 
support a conviction for defamation, the inten- 
tion of the Act was to constitute the declarations 
made by a person that he was the printer and 
publisher of a newspaper into prima facie 
evidence of the publication and to throw on the 
accused the burden of showing that the actual 
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i[(l) Every copy of every such newspaper shall contain the name of the 
person who is the editor thereof printed clearly on such copy as the name of the 
editor of that newspaper :] 

®(2) The printer and the publisher of every such ^ [newspaper] shall 
appear *[in person or by agent authorised in this behalf in accordance with rules 
made under section 20, before a District, Presidency or Sub-divisionitl Magistrate 
within whose local jurisdiction such newspaper shall be printed or published, or 
such printer or publisher resides], and shall make and subscribe, in duplicate, 

the following declaration ; 

“I, A.B., declare that I am the printer {or publisher, or printer and pub- 
lisher) of the ® [newspaper] entitled — and printed (or published, or printed and 

published, the case may be) at — ** . 

And the last blank in this form of declaration shall b^ filled up wi^^ a 
true and precise account of the premises where the printing or publication is 

conducted : 


= (3) As often as the place of printing or publication is changed, a new 
declaration shall be necessary : 


^(4) As often as the printer or the publisher who shall have made such 
declaration as is aforesaid shall leave British India, a new declaration from a 
printer or publisher resident within the said territories shall be necessarj-. 


“[Provided that no person who has not attained majority in accordance 
with the provisions of the Indian Majority Act, 1875, or of the 
he is subject in respect of the attainment of majority i,? 

make the declaration prescribed by this section, nor shall any p 

a newspaper.] 


6. Each of the two 

Authentication of decla- 
ration. 


originals of every declaration so made and subscribed 
as is aforesaid, shall be authenticated by the signature 
and official seal of the Magistrate before whom the 
said declaration shall have been made. 


One of the said originals shall be deposited among the records of the 
Deposit office of the Magistrate, and other shall de- 

posited among the records of the High Court of Judi- 
cature, or ® [other principal Civil Court of original jurisdiction for the place 
where] the said declaration shall have been made. 


The officer in charge of each original shall allow any person to inspect 

that original on pavnicnt of a fee of one rupee, and 
supply of to person applying a copy of the said 

• declaration, attested by the seal of the Court wdneh 

has the custody of the original, on payment of a fee of two rupees. 


LEG. REF. 

Inis clause was inserted by Act XlVof tga: 

These clauses were rc-numbered by ibid. 

^ Substituted for words periodical work * 
tbid. 

Substituted for words before the Xta^istrati 
Within whose local jurisdiction such work shal 
be published ** by ibid. 

inserted by ibid. 

Substituted for words ** other Court withii 
the local Unuts of whose ordinary original civi 
jurisdiction by Act X of 1890, 


NOTES. 

publi^^her of the libel was not rh<* person men* 
tionc<l in the declaration. 9 M. 387^1 Weir 
57G I WVir 8Gj. The presumption could be 
rebutted if such person showed that he cnlrusie<l 
in good faith the temporary management f>f the 
newspaper to a compclerit person durinc' his 
absence and that the libel was pubHshL“<l with- 
out his authority, knowledge or consent, g M. 
387—1 Weir 576-^1 Weir 865. 
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7. In any leg^al proceeding whatever, as well civil as criminal, the produc- 
r>,aL c A \ tion of a copy of such declaration as is aforesaid, 

to be pritM facie evidence, attested by the seal of some Court empowered by this 

Act to have the custody of such declarations, ^[or, in 
the case of the editor, a copy of the newspaper containing his name printed on 
it as that of the editor], shall be held (unless the contrary be proved) to be 
sufficient evidence, as against the person whose name shall be subscribed to such 
declaration, ^[or printed on such newspaper, as the case may be], that the said 

person was printer or publisher, or printer and publisher (according as the 

words of the said declaration may be) of every portion of every ^[newspaper] 
whereof the title shall correspond with the title of the ^[newspaper] mentioned 
in the declaration ^[or the editor of every portion of that issue of the newspaper 
of which a copy is produced]. 

8. Provided always that any person who may 
have subscribed any such declaration as is aforesaid, 
and who may subsequently cease to be the printer or 
publisher of the ® [newspaper] mentioned in such 
declaration, may appear before any Magistrate, and 
make and subscribe in duplicate the following decla- 


New declaratiott by per- 
sons who have signed decla- 
ration and subsequently cea- 
sed to be printers or publi- 
shers. 


ration : — 

*T, A.B., declare that I have ceased to be the printer (or publisher, or printer 

and publisher) of the ^ [newspaper] entitled — 

Each original of the latter declaration shall be authenticated by the sig- 
nature and seal of the Magistrate before whom the 
Authentication and filing. latter declaration shall have been made, and one 

original of the said latter declaration shall be filed along with each original of 

the former declaration. 

The officer in charge of each original of the latter declaration shall 

allow any person applying to inspect that original on 
Inspection and supply of payment of a fee of one rupee, and shall give to 

any person applying a copy of the said latter decla- 
ration, attested by the seal of the Court having custody of the original, on payment 

of a fee of two rupees. .. r i ^ 

In all trials in which a copy, attested as is aforesaid, of the former 

declaration shall have been put in evidence, it shall be 
Putting copy in evidence. lawful to put in evidence a copy, attested as is afore- 
going to happen in his absence, and for the 
purpose of shirking'^his liability. 35 C. 945 = 8 
Cr.L.J. 43B. The registered printer of a paper, 
so long as he continues such printer, cannot 
escape from criminal liability for publication 
therein, of a seditious article by the plea that 
he was temporarily absent from the station when 
the article was printed, or that he was ignorant 
of the contents thereof, or that he had no inten- 
tion of committing any offence. * P.R. 1905 = 

2 Cr.L.J. 31=69 P.L.R. 1905. Where certain 
article-s appearing in a newspaper arc seditious, 
the declared printer would be responsible for 
the said articles, unless he can make out on 
sufficient evidence, that he had in fact nothing 
to do with them. 3O C. 227= 10 I. G. 954 “** 
Cr.L.J. 354. Where a person allows his name 
to remain in the record as a printer and does 
not make out the bona Jides of his absence from 
the place of publication he would be deemed to 
be responsible for the articles. 38 G. 227. On 
this section, see also 32 Mad. 338 ; i P.R. 1905- 
(Cr.)=2 Cr.L.J. 31. 


LEG. REF. 

inserted by Act XIV of 1922. 

^Substituted for words “periodical work at 

ibid. 

NOTES. 

Sec. n.—See 155 I C. 450='*935 Nag. 90 - A 

person, who subscribes to the declaration under 
the Act, must be presumed, under this section, 
to be cognisant of all that he has printed and 
published and, in the absence of any evidence 
to the contrary, his liability in the matter can- 
not be gainsaid. 7 C.L.J. 49=7 Cr.L.J. 10=35 
C. 141. This section, which applic.s both to 
civil and criminal proceedings, makes the printer 
or publisher responsible for whatever may 
appear in a newspaper whoever the writer of 
the article in it may be ; and, therefore, a pro- 
secution may proceed against the printer, unless 
he can prove absence from the newspaper office 
in good faith and without knowledge that the 
seditious articles would be published during his 
absence. But it is not absence in good faith for 
a printer, to go away knowing very well what is 
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said, of the latter declaration, and the former declaration shall not be taken to 
be evidence that the declarant was, at any period subsequent to the date of the 
latter declaration, printer or publisher of the ^[newspaper] therein mentioned. 


Person whose name has 
been incorrectly published 
as editor may make a decla- 
ration before a Magistrate. 


*[8-A. If any person, whose name has appeared as editor on a copy 

of a newspaper, claims that he was not the editor of 
the issue on which his name has so appeared, he may, 
within two weeks of his becoming aware that his 
name has been so published^ appear before a District, 
Presidency or Sub-Divisional Magistrate and make a 
declaration that his name was incorrectly published in that issue as that of the 
editor thereof, and if the Magistrate after making such inquiry or causing such 
inquiry to be made as he may consider necessary is satisfied that such declaration 
is true, he shall certify accordingly, and on that certificate being given the provi- 
sions of section 7 shall not apply to that person in respect of that issue of the 
newspaper. 


The Magistrate may extend the period allowed by this section in any case 
where he is satisfied that such person was prevented by sufficient cause from 
appearing and making the declaration within that period.] 


PART III.s 
Delivery of Books. 


9. Printed or lithographed copies of the whole of every book which shall 

be printed or lithographed in British India after this 
Copies of books printed Act shall come into force, together with all maps, 
after commencement of prints or Other engravings belonging thereto, finished 

to Government. coloured m the same manner as the best copies of 

the same, shall, notwithstanding any agreement (if the 
book be published) between the printer and publisher thereof, be delivered by 
the printer at such place and to such officer as the Provincial Government shall 
by notification* in the Official Gazette, from time to time direct, and free of 
expense to the Government, as follows, that is to say : — 

(a) in any case, within one calendar month after the day on which any 
such book shall first be delivered out of the press, one such copy, and 

(by if within one calendar year from such day the Provincial Govern- 
ment shall require the printer to deliver other such copies not exceeding two in 
number, then within one calendar month after the day on which any such requisi- 
tion shall be made by the Provincial Government on the printer, another such 
copy, or two other such copies, as the Provincial Government may direct, 

the copies so delivered being bound, sewed or stitched together and upon 
the best paper on which any copies of the book shall be printed or lithographed. 

The publisher or other person employing the printer shall, at a reasonable 
time before the expiration of the said month, supply him with all maps, prints 
and engravings finished and coloured as aforesaid, which may be necessary to 
enable him to comply with the requirements aforesaid. 

Nothing in the former part of this section shall apply to — 


LEG. REF. 

* Substituted for words “periodical work” by 
Act XIV of 1922. 

* Section was inserted by ibid. 

■ This Part was substituted for the original 
Part III (relating to the delivery to the Local 
Government of all published books, etc., and to 
the payment therefor and disposal of the copies) 
by Act (X of 1890). 

* For aucb officers, see the various local Rules 


and Orders. 

NOTES. 

Sec. 9 . — A document consisting of only one 
sheet cannot be called a pamphiet. The Press 
and Registration of Books Act does not contem- 
plate a single sheet of paper in which a writer 
publishes an article relating to some current topic 
should be regarded as a book of which a copy is 
required to be delivered to the officer concerned 
under the Act, 21 Pat. L.T. 675= 1940 Pat. 613. 
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(i) any second or subsequent edition of a book in which edition no addi- 
tions or alterations either in the letter-press or in the maps, book prints or other' 
engravings belonging to the book have been made, and a copy of the first or 
some preceding edition of which book has been delivered under this Act, or 

(w) any ^[newspaper] published in conformity with the rules laid down 
in section 5 of this Act. 

Receipt for copies deli- ^ I®' '^1’? to^whom a copy of a book is 

vered under S. 9. delivered under the last foregoing section shall give to 

the printer a receipt in writing therefor. 

11. The copy delivered pursuant to clause (a) of the first paragraph of 

section 9 of this Act shall be disposed of as the Pro- 
vrrcd^und^er^S vincial Government shall from time to time determine. 

Any copy or copies delivered pursuant to clause (b') 
of the said paragraph shall be transmitted to the British Museum or the Secre- 
tary of State for India, or to the British Museum and the said Secretary of 
State, as the case may be. 

^[11-A. The printer of every newspaper in British India shall deliver at 

such place and to such officer as the Provincial 
Government may, by notification in the Official 
Gazette, direct, and free of expense to the Govern- 
ment, two copies of each issue of such newspaper as 
soon as it is published.] 

PART IV. 


Copies of newspaper 
printed in British India to 
be delivered gratis to 
Government. 


Penalties. 

12. Whoever shall print or publish any book or paper otherwise than in 

w~t t f conformity with the rule contained in section .3 of this 

trary"to rur/i^'s 3 ® Act shall, on conviction before a Magistrate be puni- 

shed by fine not exceeding ®[two thousand] rupees, 
or by simple imprisonment for a term not exceeding * [sixth months], or by both. 

13. 3Vhoever shall keep in his possession any such press as aforesaid, 

without making such a declaration as is required by 
Penalty for keeping press section 4 of this Act, shall, on conviction before a 
without making declaration Magistrate be punished by fine not exceeding ®[two 
required by S. 4. thousand] rupees, or by simple imprisonment for a 

term not exceeding ^[six months], or by both. 


LEG. REF. 

1 Substituted for the words “ periodical work ” 
by Act XIV of 1922. 

* Section inserted by ibtd. ^ 

3 These words in this section and in 13 
were substituted for words “ five thousand ” by 

ibid. . , j • e 

4 These words in this section and in 13 

were substituted for words « two years ’ by ibid. 

NOTES. 

Sec. 12 . — See 141 I.C. 685=34 Gr.L.J. 262 = 
1933 Rang. 4. The word * publish ’ in this section 
has to be read in conjunction with the refer- 
ence to a ‘ publisher ’ in Ss. 3 and 5. A mere 
seller or distributor would not come under the 
term. 38 Bom.L.R. 1115=166 I.C. 163=1937 
Bom. 28. Where a person is proceeded against 
under S. 12 there must be evidence to show 
that the paper had been printed in British India. 
The burden is on the prosecution to prove the 
same where the accused appears to be a mere 


school boy who may not know where the leaflets 
had been printed 35 G.W.N. 778=134 I.C. 
1 197= 1931 Cal. 641. {See also notes under S. 3, 
supra). 

See. 13 .- — In order to sustain a conviction 
under S. 13 it is necessary to find that the 
Press was in a sufficiently fit condition to enable 
the printing of books or papers thereby. It is 
for the prosecution to establish that it was in 
workable order. 57 Cal. 460 = 34 G.W.N. 142 = 
1929 Cal. 635. Where it appeared that the 
executive authorities knew that a certain person 
was the owner of the Press but the District 
Magistrate himself allowed him to submit a 
declaration signed by his manager and when the 
latter resigned the owner himself submitted a 
declaration describing the Press as his, heldf that 
the owner of the Press had not committed any 
offence. 130 I.C. 380=1931 O. ^ 

burden of proof, see 57 Gal. 460 — 34 C.W^N. 
142=1929 Cal. 635. On this section, see also 
9 P.R. 1889 (Cr.). 
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14 Any person who shall, in making any declaration under the authority 

of this Act, make a statement which is false, and 
Punishment for making vvhich he either knows qr believes to be false or does 
false statement. believe to be true, shall, on conviction before a 

Magistrate, be punished by fine not exceeding ^[two thousand] rupees, and 
imprisonment for a term not exceeding ^[six months]. 

15. Whoever shall ^[edit] print or publish any ^[newspaper] without con- 
forming to the rules hereinbefore laid down, or who- 
Penalty for printing or ever shall ®[edit] print or publish, or shall cause to be 

publishing periodicals with- ‘[edited] printed or published, any ® [newspaper] , 

out conforming to rules. knowing that the said rules have not been observed 

with respect to ®(that newspaper) shall, on conviction before a Magistrate, be 
punished with fine not exceeding ^[two thousand] rupees, or imprisonment for a 
term not exceeding *[six months], or both. 

ni6. If any printer of any such book as is referred to in section 9 of this 

Act shall neglect to deliver copies of the same pursu- 
Penalty for not delivering that section, he shall for every such default 

books or not supplying prin- forfeit to the Government such sum not exceeding 
ter with maps. rupees as a Magistrate having jurisdiction in 

the place where the book was printed may, on the application of the officer to 
whom the copies should have been delivered or of any person authorized by that 
officer in this behalf, determine to be in the circumstances a reasonable penalty 
for the default, and, in addition to such sum, such further sum as the 
trate may determine to be the value of the copies which the printer oug 
have delivered. 

If any publisher or other person employing any such printer shall neglect 
to supply him, in the manner prescribed in the second paragraph of section 9 ot 
this Act, with the maps, prints or engravings which may be necessary to enable 
him to comply with the provisions of that section, such publisher or other per- 
son shall for every such default forfeit to the Government such sum not exceed- 
ing fifty rupees as such a Magistrate as aforesaid may, on such an app ica ion as 
aforesaid, determine to be in the circumstances a reasonable 
default, and, in addition to such sum. such further sum as the 

determine to be the value of the maps, prints or engravings which such publisher 
or other person ought to have supplied. 

®[16-A If any printer of any newspaper published in British India neg- 

lects to deliver copies of the same in compliance with 
Penalty for failure to section 11 -A, he shall, on the complaint of the Officer 
supply copies of newspapers whom conies should have been delivered or of any 

to Government. ' "rson atXrised by that officer in this behalf, be 

• It, . ■\-T'nyistrnte havintT iurisdiction in the place where 

punishable, on ^ to fifty rupees for every 

the newspaper was printed, with nnc wnn-n ^ 

default.] 


LEG. RPF. , 

' Substituted for words “five thousand y 
Act (XIV of i()aa). , .... 

• Substituted for words “two years by lOtd. 

* Inserted by ibid. . . 

♦ Substituted for “words such periodical woric 

as is herein before described” by . , ,, 

* Substituted for words ‘‘such periodical work 

... w A-./ 

• Substituted for words “that work by tbid. 
’Section was substituted for the original 

S. i6 by Act X of 1890. 

• Section was inserted by Act (XIV of igaa). 


NOTES. 

ggc. 14 . — Any false statement made in the 
course of a declara'ion is made punishable 
under the section. But it must be made and 
submitted before a Magistrate. 73 I.G. G89 — 

1 933 Lah. 

Sec. 16 . — The words “deliv'cred out of the 
Press’ arc not equivalent to ‘•printed”. The 
work of printing might be completed before 
any copy was actually delivered out of the 
Press. 49 All. 315 = 99 I-C. 1032=1927 All 
237. S. 16 does not provide for conviction 
and sentence. 191 l.C. 106 = 21 P.L.T. 675 = 
1940 Pat. 613. 
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^[17. Any sum forfeited to the Government under ® [section 16] may be 

recovered, under the warrant of the Magistrate 
Recovery of forfeitures determining the sum, or of his successor in office, in 

firies. manner authorised by the ®Code of Criminal 

Procedure for the time being in force, and within 
the period prescribed by the Indian Penal Code, for the levy of a fine. 




] 


PART V, 


Registration of Books. 


18. There shall be kept at such office, and by such officer as the Provincial 
Registration of Government shall appoint in this behalf a book to be 


memo- 


randa of books. 


called a Catalogfue of Books® printed in British 
India, wherein shall be registered a memorandum of 
every book which shall have been delivered ® [pursuant to clause (a) of the 
first paragraph of section 9] of this Act. Such memorandum shall (so far as 
may be practicable) contain the following particulars (that is to say): — 

( 1 ) the title of the book and the contents of the title-page, with a transla- 
tion into Knglish of such title and contents, when the same are not in the English 
language ; 


(2) the language in which the book is written: 

(3) the name of the author, translator or editor of the book or any part 
thereof ; 


(4) the subject ; 

(5) the place of printing and the place of publication; 

(6) the name or firm of the printer and the name or firm of the publisher; 

(7) the date of issue from the press or of the publication; 

(8) the number of sheets, leaves or pages; 

(9) the size ; 

(10) the first, second or other number of the edition; 

(11) the number of copies of which the edition consists; 

(12) whether the book is printed or lithographed; 

(13) the price at which the book is sold to the public; and 

(14) the name and residence of the proprietor of the copyright or of 
any portion of such copyright. 

Such memorandum shall be made and registered in the case of each book 
as soon as practicable after the delivery of the ^(copy thereof pursuant to 
clause (a) of the first paragraph of section 9). 

sr* * s|e ★ . >t'1. 


LEG. REF. 

' Section was substituted for the original 

•S, 17 by Act X of 1890. 

® Substituted for words “the last foregoing 
section*’ by Act XI of 1923. Sch. I. 

^ See the Code of Criminal Procedure, 189° 
(Act V of 1898). 

^ Omitted by the A. O., i 937 * , , 

For notifications directing by whom 
\vhere the catalogue of boohs under dus section 
is to be kept, see the different Local Rules ana 

Orders. , _ ,, 

® Substituted for words and figure pursuant 

to S. 9” by Act X of 1890. 

7 Substituted for words “copies thercol m 
manner aforesaid** by Act X of 1890. 


® Last paragraph of S- 18 relating to the 
effect of registration was repealed by Copyright 
Act, 1914 (III of 1914). 

NOTES. 

Sec. 18 . — Catalogue of books kept at Bom- 
bay — Jurisdiction of Calcutta High Court to 
order expunging of registry in such books. See 
9 G.W.N. 591 = 1 C.L.J. 278. See also 10 C.W.N. 
134=33 Gah 57 A person by translating a 
book into another language does not render 
himself guilty of an infringement of copynghL 
14 Bom. 586. Translations are not copies and 
a person by translating a book docs not infringe 
the author’s copyright, ig Bom. 557 * 
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« 

19. The memoranda registered during each quarter in the said Catalogue 

shall be published in the Official Gazette as soon as 
Publication of memoranda rnay be after the end of such quarter, and a copy of 
registered. memoranda so published shall be sent to the said 

Secretary of State, and to the ’[Central Government], respectively. 

PART VI. 

M IS CELLA NEOUS. 

20. The Provincial Government shall have power to make such ^rules as 

may be necessary or desirable for carrying out the 
objects of this Act, and from time to time to repeal, 

All such rules, and all repeals and alterations 
thereof, and additions thereto, shall be published in 
the Official Gazette. 

21. *[The Provincial Government may, by 
notification in the Official Gazette] exclude any class 
of books ^[or papers] from the operation of the 
whole or any part or parts of this Act. 

22. [Contintiance of parts of Act.'\ Repealed by Act X of 1890. 

23. [Commencement.'] Repealed by Act XIV of 1870. 


THE PROFESSIONS TAX LIMITATION ACT (XX OF 1941). 

Statement of Objects and Reasons. — “By section 142-A of the Government of 
India Act, 1935, which was inserted in that Act by the India and Burma (Miscellaneous 
Amendments) Act, 1940, Parliament’s intentions regarding item 40 (Taxes on professions, 
trades, callings and employments) in the Provincial legislative List in Sclictlulc VIT of 
the Government of India Act, 1935, are clarified. The new section, while continuing t!ie 
right of Provinces to impose a tax on professions, trades, callings and employments, limits 
the incidence of that tax in respect of any one person to a maximum of Rs. 50 per annum, 
save in the case of those Provinces in which a tax on professions, trades, callings and 
employments was levied at a higher rate prior to 31st March, 1939. In such cases exemp- 
tion is granted from the operation of the limit of Rs. 50. 

The result of this is therefore that, whereas in most Provinces taxes on professions, 
trades, callings and employments are limited to the maximum of Rs. 50 per annum in 
respect of any one person, in the Madras Presidency the maximum rate is as high as 
Rs. 1,000 per annum in the city of Madras and Rs. 550 per annum in the districts outside 
the city. There may be other Provinces in which, by the proviso to sub-section (2) of 
section 142-A of the Government of India Act, 1935, the maximum of Rs. 50 per annum 
does not apply. 

There is a widespread demand in the Madras Presidency that the profession tax, 
which is levied by municipalities and local boards under Provincial legislation, and is based 
solely on income, should be subject to the maximum of Rs. 50 per annum. This Bill seeks 
to give effect to’ that demand and extends the limit now laid down in sub-section (1) of 
section 142-A of the Government of India Act. 1935, to those Provinces in which, owing 
to the proviso to sub-section (2) of section 142-A the limit of Rs. 50 does not now a|)])Iy. 
It is desirable that there should be uniformity in this matter, and this Bill seeks to establi-'h 
that uniformity for all Provinces.’’ 


Power to make rules, 
alter and add to such rules. 

Publication . 

Power to exclude any 
class of books from opera- 
tion of Act. 


LEG. REF. 

’Substituted by A. O., 1937 for words 

Government of India” which had been substif- 
for the original words ‘‘Secretary to the 
Government of India in the Home Department” 
by Act X of T914. 

C.C.M.— 5i4 


■ For such rules, see the different I.ocal Rules 
and Orders. 

* Substituted by A. O.. 1937. 

* Inserted by First Schedule of the Repeal- 
ing and Amending Act, 1915 (XI of 1915). 
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THE PROFESSIONS TAX LIMITATION ACT (XX OF 1941). 

[2.^th November, 1941, 

An Act to limit to a maximum of fifty rupees per annum the amount payable in 
respect of any person by Tvay of tax on professions, trades, callings or employ” 
ments. 


Whereas by section 142-A of the Government of India Act, 1935, it is 
provided that no Provincial law relating to taxes for the benefit of a Province, or 
of a municipality, district board, local board, or other local authority therein, 
in respect of professions, trades, callings or employments shall be invalid on 
the ground that it relates to a tax on income and that the total amount of such 
tax payable in respect of any one person shall not, after the 31st day of March, 
1939, exceed fifty rupees per annum ; 

And whereas it is further provided in the said section that any such tax 
which was in force during the financial year ending with the 31st day of March, 
1939, may continue to be lawfully levied at a rate higher than fifty rupees per 
annum unless provision to the contrary is made by the Federal Legislature ; 

And whereas it is expedient that provision shall be made whereby the 
total amount payable in respect of any such person by way of such tax shall 
not exceed fifty rupees per annum ; 

It is hereby enacted as follows : — 


Short title, extent and 
com menccment . 


1. (1) This Act may be called The Profes- 

sions Tax Limitation Act, 1941. 


(2) It extends to the whole of British India. 

(3) It shall come into force on the 1st day of April, 1942. 

2. Notwithstanding the provisions of any law for the time being in force, 

any taxes payable in respect of any one person to a 
Limitation of tax. Province, or to any one municipality, district board, 

local board or other local authority in any province, by way of tax on profes- 
sions, trades, callings or employments, shall from and after the coir^encement 
of this Act cease to be levied to the extent to which such taxes exceed fifty rupees 


Saving. 


per annum. 

3. The provisions of section 2 shall not apply 
to any tax specified in the Schedule. 

THK SCHEDULE. 
iSee section 3.) 

Taxes to which section 2 does not apply, 

1 The tax on professions, trades and callings, imposed through 
licences, under Chapter XII of the Calcutta Municipal Act, 1923. 

2 The tax on trades, professions and callings, imposed under clause 
section (1) of section 123 of the Bengal Municipal Act, 1932. 

3 The tax on trades and callings carried on within the municipal limits and deriving 
special advantages from, or imposing special burdens on, mun^ipal services, imposed under 
clause (fi) of sub-section (1) of section 128 of the United Provinces Municipalities Act, 

*^'^4 -phe tax on persons exercising any profession or art, or carrying on any trade or 
calling within the limits of the municipality, imposed under dai^e (6) of sub-section (i; 
of section 66 of the Central Provinces Municpalities Act, 1922. 


fees for annual 


(/) of sub- 


THE PROMISSORY NOTES (STAMP) ACT (XI OF 1926). 

\2.nd March, 1926. 

An Act to provide for the validation of certain promissory fiotes. 
Whereas it is expedient to provide for the validation of certain promis- 
sory notes stamped with postage stamps of the denomination of two or four 
annas ; it is hereby enacted as follows : — 


S. 2] 


The Property in Land Act (IV of '1837). 
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Short titlec and extent. 


1. (1) This Act may be called The Promis- 

sory Notes (Stamp) Act, 1926. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and Sonthal Parganas. 

2. A promissory note payable on demand for an amount exceeding two 

hundred and fifty rupees, executed after the 30th day 
Validation of certain pro- q£ September, 1923, and before the 5th day of January, 
missory notes. 1925, and stamped with an adhesive stamp or adhesive 

stamps inscribed for postage and of the value required by the law in force at the 
time the promissory note was executed, shall not, by reason only of the fact 
that the stamp or the stamps or any of them is or are of a description other than 
that required by such law, be deemed for any of the purposes of the Indian Stamp 
Act, 1899, or of the rules made thereunder, not to have been duly stamped. 


THE PROPERTY IN LAND ACT (IV OF 1837).^ 


Year. 

No. 

Short title. 

Amendment. 

1837 1 

IV 

The Property in Land Act. 

I Repealed in part XVI of 1874. 


Short title given, Act XIV of 1897. 

Formal words in sections 1 and 2 rep., Act XVI of 1874. 

Declared in force — 

throughout B.I., except as regards the Scheduled Districts, Act XV of 1874, S. 3; 
in the Sonthal Parganas, Reg. Ill of 1872, S. 3 as amended by Reg. Ill of 1899, S. 3. 


[17/;^ April, 1837. 

9^1^ He jt shall be lawful for any subject of His Majesty to acquire 

and hold in perpetuity, or for any term of years, pro- 
AU subiects of Crown P^rty in land, or in any emoluments issuing out of 
empowered to hold land. land, in any part of the territories of the East India 

Company.® 


2 . •( 


* *] All rules which prescribe the manner in which such property 

as is aforesaid may now be acquired and held by 
Rules applied to holding Natives of the said territories” shall extend to all per- 
under Act. shall, under the authority of this Act, 

acquire or hold such property. 


1 .EG. REF. 

* Short title, ** The Property in I^anci Art, 

1837.’^ the Indian Short Titles Act (XIV oj 

*® 97 )* This Act appears to have been passed 
pursuant to the Government of India Act, 1833 

(3 & 4 Will. 4 ^ c. 85 ), S. 86. 

* The words “ It is Jicreby enacted that, after 
the i9t day of May next in S. 1 were repealed 
by the Repealing Act (XVI of 187.1). 

* For the old law, s^e the Bengal Land Reve- 
nue Regulation (II of i793)»Ss. ly and 46, 
repealed by the Repealing Act (VIII of i868)> 


S. t, and the Repealing Act (XVT of 1B74) 
S. I respectively. 

^ The words And it is hereby enacted that 
were repealed by .Act XVI of 1874. 

® For definitions of the term Xativos of 
India'*, Sff the Government i^f India Art, 1870 
(33 Viet., c. 3), S. 6, and the Army Act & 
43 Viet., c. 58), S. 190 (22), printed, C'ollcction 
of Statutes relating to lid. 18O1, Vol. II, 

p. fVyOi and Supplement, p. 118. n/^o the 

Landholders, Public Charges and Dutic.s JAct 
(11 of 1853), 
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Short title. 


THE PROTECTIVE DUTIES CONTINUATION ACT (VIII OF 1941). 

[31.?; March, 1941. 

yin Act to extend the date up to zvhich certain duties characterised as protectvve 
in the First Schedule to the Indian Tariff Act, 1934, shall have effect. 

"Whereas it is expedient to extend the date up to which certain duties 
characterised as protective in the First Schedule to the Indian Tariff Act, 1934, 
shall have effect ; 

It is hereby enacted as follows : — 

1. This Act may be called The Protective 
Duties Continuation Act, 1941. 

2. In the First Schedule to the Indian Tariff Act, 1934, in Item No. 17, 

and in Item No. 61 (5), and in Items Nos. 63 (2), 63 
Amendment of the First (3), 63 ( 6 ), 63 (9), 63 (10), 63 (12), 63 (15), 63 
Schedule, Act XXXII of 53 ( 19 )^ 53 (20), 63 (21), 63 (25) and 63 (27), 

and in Item No. 74, for the entry or entries in the 
seventh column “March 31st, 1941“ the entry or entries “March 31st, 1942”, shall 
be substituted. 

3. In section 3 of the Sugar Industry (Protec- 
tion) Act, 1932, for the figure “1941“ the figure 
“1942“ shall be substituted. 


Amendment of section 3, 
Act XIII of 1932. 


Short title. 


THE PROTECTIVE DUTIES CONTINUATION ACT (XI OF 1942). 

An Act to extend the date up to vahich certain duties characterised as protective 

in the First Schedule to the Indian Tariff Act, 1934, shall have effect. 

Whereas it is expedient to extend the date up to which certain duties 

characterised as protective in the First Schedule to the Indian Tariff Act, 1934, 

shall have effect ; It is hereby enacted as follows : — 

1. This Act may be called The Protective 

Duties Continuation Act, 1942. 

2. In the First Schedule to the Indian Tariff Act 1934, in Items Nos. 10 

Amendment of the First (1), H O)* ^7, 

Schedule, Act XXXII Of 47 (1), 47 ( 6 ), 48, 48 (1), 48 (3), 48 (4), 48 (5), 

1934. 48 (7), 48 (9), 48 (10), 49 (5), 51 (2), 51 (3), 

61 (5), 63 (2). 63 (3), 63 ( 6 ), 63 (9), 63 (10) 

63 ('12') 63 els') 63 (17), 63 (19), 63 (20), 63 (21), 63 (25), 63 (27) and 74, 

for Vhe entry or entrieVin the seventh column “March 31st, 1942“, the entry or 

entries “March 31st, 1944“, shall be substituted. 

3. In section 3 of the Sugar Industry (Protection) 
Amendment of section. 3, 1932, for the figure “1942“ the figfure “1944“ 

Act XIII of 1932. 3 ^, 53 titutcd. 


THE PROVIDENT FUNDS ACT (XIX OF 1925). 

Year. 

1 N.i- 

1 

Short tit!'-. 

1 

A nicndmert* 

1925 

XIX 

The Provident Fcrifls Act, 192^ 

R in part, XII of 1927; 

.Ameiuled, XXVIII of l^?5;VIIof 
1927; 1 of 1930; Government of 

Iiidi-'i ( Adapt-'ition of Indian 

Laws) Order, 1937. 


PREFATORY NOTE. — The following is the Statement of Objects ^d Reasons 

annexed to the Bill (,Fort St. George Gazette, 2^rd September, 1924, pp. 270-^i; 


-S..1] 
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The Provident Funds Act (XIX of 1925)-, 


The Provident Funds Act at present provided that any sums standing to the credit 
of the depositors in Provident Funds to which the Act applies at the decease of the depositor 
and which are payable under the rules of the Fund, to the widow or children of the 
deceased shall vest in such widow or children. Such sums do not, therefore, form part 
of the estate of the deceased, and the interest of the widow or children are 
thereby fully protected. It is considered that this provision is unduly restricted and 
that the same degree of protection should be accorded to other dependents of the 
deceased besides his widow and children. Otherwise, the accumulations of a depositor, 
who dies before such accumulations are disbursed to him. may be held to be liable to 
meet the debts of the deceased, and the object of the Provident Fund in question may 
be frustrated. 

2. The Act protects compulsory deposits in a Provident Fund from attachment but 
not from assignments which may have been made to take effect on the depositor’s retire- 
ment or on his death. On the other hand, the rule regulating the General Provident Fund, 
which is one of the most important funds to which the Act applies, provides that Govern- 
ment will not be bound by or recognize any assignment or encumbrance executed or 
attempted to be created which affects the disposal of the accumulations of a depositor who 
dies before retirement. The validity of this provision is open to question. It is con- 
sidered that, in order to give effect to the object for which Provident Funds have been 
cof^tituted, it should be made clear that, with certain exceptions, in spite Oif debts, liabilities, 
assignments, or any form of encumbrance, the depositor, on retirement or after retirement 
but before actual disbursement, should receive in fact the accumulations at his credit in the 
fund. The exceptions proposed to this provision are as follows : — 

(t) The rights of third parties obtained before the proposed amendments come into 
operation should be protected ; and 

(»») in the case of contributory Provident Funds, the authority by which the fund 
was constituted should be entitled to withhold amounts not exceeding the total contributions 
made by the authority and the interest on increment on such contributions, if these amounts 
are due to the authority under a liability incurred by the depositor, or if the depositor is 
dismissed from the authority’s employment or resigns his employment within five years 
of the commencement thereof. 

-3. Again, under the Act as it stands, apart from the an^ounts which vest in the widow 
or children of a depositor, the disbursement of the accumulations in a fund at the time 
of the death of a depositor is impossible if the total assets exceeds Rs. 2,000 without the 
production of probate or letters of administration or a succession certificate. It is con- 
sidered desirable to make such disbursement of the accumulations if the amount does not 
exceed Rs. 5,000 instead of Rs. 2,000 at present. A corresponding provision is contained 
m the Government Savings Bank Act under which the amount of a deposit which can be 
disbursed in this manner is Rs. 3,000 as compared with Rs. 1,600 before the Act was 
amended in 1917. Similarly, under the Indian Securities Act, 1920, on the death of a 
person who was entitled to a Government security or securities, the prescribed officer may 
now determine who is the person -'ntitled to the security or securities, if they do not in 
the aggregate exceed Rs. 5,000 without the production of probate, letters of administration 
or a succession certificate. 

4. It has further been considered desirable to provide definitely in the Act for the 
rights of nominees and also to indicate that a deposit is compulsory deposit within the 
meaning of the Act and continues to be so far so long as it remains in the hands of the 
administrators of the fund on the condition that the amount withdrawn shall be expended 
on the taking out of, or on contributions towards, an insurance policj". 

5. In order to give effect to these suggestions and as also to certain other minor 
points, it is considered desirable to amend the existing Act and to re-enact it in a consoli- 
dated form. 

Effect of subsequent Legislation: — Rep. in part Act XII of 1927; Amended by 
Act XXVIII of 1925- Act VII of 1927; and Act I of 193(k For statement of objects and 
reasons, see Gazette of India 1924, part V, p. 122. Act brought into force on 1st April, 

1926. 


THE PROVIDENT FUNDS ACT (XIX OF 1925). 

\27th August, 1925. 

An Act to amend and consolidate the laxij relating to Government and other 

Prox Uh'iit Funds. 


Whereas it is expedient to amend and consolidate the law relating to 
Government and other Provident Funds; It is hereby enacted as follows; — 


Short title, extent and 

commencement . 


1. (l)This Act may be called The Provident 
Funds Act, 1925. 
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(2) It extends to the whole of British India, including British Baluchis- 


tan. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 


Definitions. 


2 . In tills Act tmless there is anything repug- 
nant in the subject or context, — 


(a) ‘‘compulsory deposit** means a subscription to, or deposit in, a Pro- 
vident Fund which, under the rules of the Fund, is not, until the happening of 
some specified contingency, repayable on demand otherwise than for the pur- 
pose of the payment of premia in respect of a policy of life insurance, or the 
payment of subscriptions or premia in respect of a family pension fund] and 
includes any contribution * *] and any interest or increment which h^ 

accrued under the rules of the fund on any such subscription, deposit or contri- 
bution and also any such subscription, deposit, contribution, interest or incre- 
ment remaining to the credit of the subscriber or depositor after the happening 
of any such contingency; 


(fc) “contribution** meani any amount credited in a Provident Fund, by 
^fany authority administering the fund], by way of addition to, [a subscrip- 
tion to, or deposit or balance at the credit of an individual account in,] the fund 


LEG. REF. 

* In cl. (<2) after the words “ life insurance, 
tlic words “ or the payment of subscriptions or 
premia in respect of a family pension furid 
have been inserted ; and the words credited in 
respect of any such description or deposit have 

been omitted by Act I of 1930, ^ ^ ^ 

» The words any authority administering the 
fund ” were substituted for “ the authority by 
which the fund has been constituted by Act 

XXVllI of 1925- , . . ^ 

» For the words “ or otherwise m respect ol a 

subscription to, or deposit in.” the words a 
subscription to, or deposit or balance at the 

credit of an individual account m, have been 

substituted by Act I of i 93 <^* 

notes. , . 

Sec 1 — ^Thc provisions of the Act relying 
to the rieht oj nominees to receive the provident 
a^c^not^o be read, as “’“-gh they were 
controlled by, or subject to any other ^law ^for 
the lime being m force, herwise, by 

pcsu.on, Unless the nomina- 

the siubscriber or p "subscriber or varied 

tion is J favour of another person, 

by a nomination i^^^f subscriber 

the as having had conferred on 

must be **^6 absolute right to receive the Pro- 

A The fact that letters of adminis- 

rratlSn ^^oT^irototS fs granted to a different 
tration K prevent the nominee from 

under the Act the full amount of the sum 


person assigned the whole of his Provident Fund 
in favour of an illegitimate son in the presence 
of the widow and two daughters, held, that the 
assignment was ultra vires and that the fund 
must be divided between the widow and the 
daughters in accordance with R. lo (a). 04 1 . 
G. 62=13 Bur.L.T. 212. Rights of subscribers 
— Bank employees subscribing to Provident 
Fund started by the Bank— Liquidation of the 
Bank— Priority of Provident Fund subscr^ers to 
shareholders and simple creditors. 23 G.W.N. 
721 Rules of the Provident Fund Conamittec 
of E*. I. R. Co. — When can be relied on m defence 
26, construction of. 8 Pat.L.T. 43 *“ *^57 
P Q^. Retrospective effect of Act. See 115 I.C. 
271 Though the Act is not in force m Marwar, 
the ' Provident Fund Rules of 1925 promul- 
gated by the Darbar contain certain provisions 
simUar to those in this Act. 1939 Mar.L.R, 
110 (Civ.). 

Nominee — Right to attach fund in exe- 
cution. A decree-holder as a nominee of the 

depositor cannot attach the Provident Fund in 
execution of the decree passed in his favour. 
The effect of the nomination, if any, is that he 
becomes the owner of the fund in the eye of the 
law, and by attaching it, he is not attaching the 
property of the judgment-debtor, but his own. 

36 P.L.R. 145== *934 L. 153. . „ 

2 (a) : ” Compulsory Deposit — 

Meaning of. — -See 18 S.L.R. 311=1924 S. 57. 
A deposit is a “ compulsory deposit ” within the 
meaning of S. 3 (») *^he Act only so long fis 
it remains in the Fund. The moment it is paid 
to the subscriber, it ceases to retain its character 
of a compulsory deposit, it is no longer immune 
from attachment or in case of subsequent insol- 
vency from the claims of the O-A. 193* 797 

= 61 M.L.J. 354. See also 11 R. 931 *939 

Rang.L.R. 504 ; 1941 Rang. 256 ; 1941 Rang. 

239 - 
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and "Contributory Provident Fund” means a Provident Fund the rules of which 
provide for the crediting of contributions ; 

(c) ^dependant” means any of the following relatives of a deceased 
subscriber to, or a depositor in, a Provident Fund, namely, a wife, husband, 
parent, child, minor brother, unmarried sister and a deceased son’s widow and 
child, and, where no parent of the subscriber or depositor is alive, a paternal grand- 
parent ; 

(rf) "Government Provident Fund” means a Provident Fund, other than 
a Railway Provident Fund, constituted by the authority of the ^[the Secretary 
of State, the Central Government, the Crown Representative or any Provincial 
Government] for any class or classes of its employees or ^[of persons employed in 
educational institutions, or employed by bodies existing solelj'^ for educational 
purposes], ®'[and references in this Apt to the Government shall be construed 
accordingly] ; 

(^) "Provident Fund” means a fund in which subscriptions or deposits 
of any class or classes of employees are received and held on their individual 
accounts, and includes any contributions "*[* * *] and any interest or incre- 
ment accruing on such subscriptions, deposits or contributions under the rules 
of the Fund ; 

(/) Railway administration” means — 

(i) any company administering a railway or a tramway in British India 

either under a special Act of Parliament or an Indian law, or under contract 
with the Crown, or , 

(ii) the manager of any railway or tramway administerd by the Federal 
Railway Authority or by a Provincial Government , 

and includes, in any case referred to in sub-clause (ii), the Federal Railway 
Authority or the Provincial Government, as the case may be;] 


I.EG. REF. 

^Substituted for ‘Government* by A.O., 1937 
’Substituted by Act VII of 1927- 
’Inserted by A.O., 1937- 

’The words ‘‘credited in respect of such sub- 
scriptions or deposits” have been omitted by Act 
I of *930. 

*C 1 . (/) substituted for old cl. {f ) by A.O., 
’ 937 - 

NOTES . 

^ Sec. 2 (r). — Per Stuart, C.J. — A married 
sister is not a ‘dependent’ within the meaning 
of S. 2 (e) and basing married, she cannot r^-- 
lurn to the status of an unmarried sister on 
widowhood so as to come within the meaning 
^ the word “dependents” 122 I.C. 322 1950 

O- 145 (F.B.). The term ‘child' in S. 2 (c) is 
not confined to sons and daughters below tlie 
of majority. That being so, the iiianied 
daughters of a deceased dep:>sitor answer tiic 
description of ‘child* and arc, therefore, depen- 
denti as defined in S. 2 of the Act. I.E.R. 
(’940) I Gal. 476 = 44 C.W.N. 407=1940 Cal. 
393 * See also 142 I.C. 359= *933 *01. 

Sec. 2 (d). — S. 2 {d) requires that the ‘fund’ 
would be constituted by the authority of the 
Government.- The mere fact that the I’nivi lent 
Fund Rules framed by a private bod/ ha e 
b^,en ^ approved by the Government. i> not 
sufficient to show that the fund to whi< h the 
fulcs relate was constituted by the (Jovemment 
in the absence of proof that the Government 
made any rules requiring the private body tr» 
maintain the Provident Fund. lOV* Lah. i 60 « 


Sec. 2 (e). — “Provident fund’’ as defined by 
S. 2 can only cover a fund organised by an 
employer fc. the benefit of his emplov-ees. 1939 
NIcid. 485. In a ccriain rule of the Benefit 
Fund Rules and Regulations of a company, there 
oci urrcd tlic following words “In addition there- 
to he may receive from tl»e IJircctors, etc.” 
Held, that these words meant "he may be paid 
by the Directors or alternatively', the Directors 
may pay him”. Th<*y imply permivsion given 
by the rules to the Directors to take this course 
if they think lit to d » so, but negative the 
idea of any' compulsion or obligation placed 
upon the Directors. Thc«c words do not give 
the employee any right t<^> make a claim, but 
tinly enable liie Direi tors to pay' him certain 
money if they think fit to do so. 172 I.C. 574 = 
1937 Rung. 339 . The ofTicers of the Court of 
\Vards fall witliin the class of Govcrnmcnl em- 
ployees. .So, the accumulated balance at the 
credit of tlie manager of C^jurt of Wards in a 
Z.ainii.dar’s estate to the Provident Fund is ex- 
empted fr-un income-tax under I, T. Act. S. 4, 
cl. j (r). 10 P. 315=12 Pat.L.T. 384=1931 

P. 451. 

gee. 2 (f). — .-\ license granted to a contpany 
on t i riain conditions cl ics not cre.ate contractual 
rel.iti«>n>hip. n electric supply and traction 
company administering a tramway in British 
Indi.i under a He -nse granted vinder the Tram- 
ways .\< t, is not a ‘Railway administration' 
witliiii the pur.icwof S. 2 {J }, Proviilent Funds 
.\ct, as the 'I'ramways .Kct is not a special Act 
but an Act dealing with the eonsiruclion ol 
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(ff) “Railway Provident Fund*' means a Provident Fund constituted by 
the authority of a railway administration for any class or classes of its 
employees, 

3. (1) A compulsory deposit in any Government or Railway Provident 

Fund shall not in any way be capable of being assign* 
Protection of compulsory ed or charged and shall not be liable to attachment 
deposits. under any decree or order of any Civil, Revenue or 

Criminal Court in respect of any debt or liability incurred by the subscriber or 
depositor, and neither the official assignee nor any receiver appointed under 
the Provincial Insolvency Act, 1920, shall be entitled to, or have any claim on, 
any such cumpulsory deposit. 


NOTES. 

tramways in general and as the license granted 
to the company under the Tramways Act is a 
unilateral act which cannot be regarded as a 
contract between the company and the Local 
Government. 175 I.C. 26=1937 Lah. 915. 

.Sec. 2 (6). — As to contributions by Railway 
servants to Provident Fund, see 29 B. 259 ; 26 
M 440; 7 Bom.L.R. 618. 

Secs. 2 and 3 . — Money due to a Govern- 
ment servant from the General Provident Fund 
is a compulsory deposit and on the insolvency of 
the servant, the O.A. is not entitled to demand 
from him the money comprised in such deposit. 

1 i R. 93. It may l>e that if the moneys came 
into the hands of the insolvent and the O A. 
then took steps before his disposal of the mone>s 
to realise the same, tiie insolvent might be order- 
ed to pay up the sums for the general benefit of 
his creditors. 11 K. 93 = >43 I C- 77 > = >933 
14O. 

Sec. 3 : Scoi>c OF Section. — See 32 C.W.N. 
515. Cl. (1) of see. 3 is intended to protect com- 
pulsojy deposits only so long as they remain 
deposited in the fund. 19^® Mad. 4 ® 4~55 
L.J. 38. UnCer see. 3 th.e provident fund 
money continues to retain its character of a 
compulsory deposit only so long as it remains in 
the hands of the provident fund trustees. Once 
it is paid out, it loses that character and may be 
attached in the hands of the party to whom it 
has been paid. 44 C.W.N. 637. As soon as 
the money deposited in a Provident Fund 
reaches the hands of the depositor or employee 
on withdrawal, it can be attached in execution 
of a decree against him. 40 C.W.N. 1406. The 
money would not retain the character of a pro- 
vident found money, and as soon as the clerk or 
peon as agent of the depositor receives the 
money, in the eye of law it has cached the 
hands of the depositor, and would be no longer 
exempt from attachment m execuUon 
against him. 40 C.W.N. i 40 ^>* S^ olso >7 Fat. 
LT The O. A. is not entitled to apply to 

the Court under sec. 33 of *^0 Presy. 
for an anticipatory order caH.ng upon the insol- 
vent to pay to the O. A., for the benefit of his 
creditorr a portion of the rnoney in deposit 
directly the insolvent receives it. -Such an order, 
if made, would be entirely contrary to the spirit 
and intention of the Provident Funds Act. 1936 
Mad 0 ‘i 5 = 7 > M.L.J. 4 > 5 - Money to the credit 
of an undischarged insolvent in the Provident 
Fund of a District Council is not a compulsory 
deposit within meaning of sec. 3 (i), unless and 
until the protection of sec. 3 (i) has been extended 


to such fund by the Local Government. Before 
the extension of the protection to such fund, the 
Official Assignee has claim to such deposit. 176 
I.C. 460= 1938 Rang. 245. Compulsory deposit 
made in the General Provident Fund^ is not 
liable to attachment, even after the retirement 
of the contributor from service. R. to General 
Provident Fund Rules, is merely a rule of pro- 
cedure directing the Accounts Officer how to 
proceed on receipt of a notice of attachment. 
It does not legalize a notice of attachment and 
consequently does not have the intention of 
making the deposit attachable after retirement. 
27 A. L.J. 670=1929 AH. 417. Under the section 
the Receiver of the creditor has no right to the 
Provident Fund of the insolvent and his disposal 
of it is not fraudulent and punishable under the 
Pro. Ins. Act, sec. 43. 44 Bom. 673 = 56 I.C. 

450 = 22 Bom.L.R. 322. Under sec. 3 (i) money 
in such fund is protected from attachment by 
creditors even after the death of the subscriber. 
If a Court attaches such property, it amounts to 
an usurpation of authority and the High Coiut 
will interfere in revision. 46 Cal. 962 = 54 I.C. 
439 = 24 C.W.N. 288. Money standing to the 
credit of a retired employee, if attachable. IQ22 
Cal. 196. Optional subscriber — Deposit made 
by — Attachment — -Legality of— G.P. Code, S. 60 
— Prov'ident Fund Rules. 3 F. 74=80 I.C. 
424= 1924 P.C. 524 (2) (F.O.). See also 5 B.L.R. 
454; 6 B.L.R. 921 = 29 Bom. 259. A Hindu 
wife who has obtained a decree for separate 
maintenance against her husband is not “judi- 
cially separated” from the husband within the 
meaning of note I to R. 17 of the Provident 
Fund Rules. The words “judicially separated** 
are expressions of the law with a distinct and 
exact technical meaning and it is impossible in 
technical language to speak of a Hindu wife or 
husband as being judicially separated from one 
another. A Hindu wife who has been put to 
the necessity of liaving to sue for separate main- 
tenance owing to her husband’s conduct should 
not for any purpose be considered as outside the 
list of those who arc entitled to benefit under 
the rules, and she is not excluded by her hus- 
band’s mistress whom he has nominated afresh 
after his wife’s suit for maintenance. 51 L.W. 
575=1940 Mad. 590 = (i940) 1 M.L.J. 715- 

Under S. 3 deposit made by optional subscriber 
is exempt from attachment and S. 60, C. P- 
Code, docs not stand in the way. 3 Pat. 74. 
The Act does not empower the Government to 
prescribe by rules the procedure which shall be 
followed for the recovery of debts due^ by deposi- 
tors for which a decree has been obtained in the 
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(2) Any sum standing to the credit of any subscriber to, or depositor 
in, any such Fund at the time of his decease and payable under the rules of the 
Fund to any dependant of the subscriber or depositor, or to such person as 
may be authorized by law to receive payment on his behalf, shall, subject to 
any deduction authorized by this Act and, save where the dependant is the 
widow or child of the subscriber or depositor, subject also to the rights of an. 
assignee under an assignment made before the commencement of this Act, vest 
in the dependant, and shall, subject as aforesaid, be free from any debt or 
other liability incurred by the deceased or incurred by the dependant before the 
death of the subscriber or depositor. 


NOTES. 

Civil Court. 1924 P.C. 524 (P.C.)'=s3 Pat. 74. 
The following also are exempt from attachment 
— Provident Fund c.stablished by Corporation of 
Calcutta. 33 Cal. 641 = 12 C.W.N. 633. Rail- 
way Provident Fund. 26 Mad. 440; 29 Bom. 
259. An employee of a Railway Company 
cannot create an equitable assignment of the 
provident funds held by the railway by agreeing 
to transfer the funds when they would be received 
by the employee. 181 I.C. 78=1939 Rang. 
97. See also 1 941 Mad. 297. Under .S, 3 the 
amount lying to the credit of a railway servant 
in the Railway Provident Fund is exempt from 
attachment and the Official Assignee of an insol- 
vent railway scr\’ant has no claim on ihat 
amount, although when once the money is paid 
to the insolvent it is liable to the aua- heJ or 
claimed by the Official Assignee-. But the Offi: ial 
Assignee is not entitled to apply to the C ourt 
under S. 33 of the Prc'idmcy lown Insolvency 
Act for an anticipatory order e ailing upon tlic 
insolvent to pay to the Official Assigucc for the 
benefit of his creditors a portion ol the money 
in deposit directly the insolvent receives it. S^ich 
an order, if made, woul-l be entirely contrary 
to the spirit and inlendon of the Pro ident 
Funds Act. The Court has no doubt a di'C'C- 
tion under S. 33 ol tlie l’r> si h ncy 'I'owns 
Insolvency Act to make such an order if it thinks 
fit; but it will not do so wlicn it would cicate a 
dangerous pre edent an.! deprive railway ser.auis 
of the benefit of the Provid.-nt fun Is 167 

155 ( 2)=544 L.W. 2d6-=i936 Mai. 8-, 5-= 
71 M.L.J.415. See also 1941 Mad. 297. Appli- 
cability of s -ction to Provident Fund * 'f ai led < o' - 
lege — Notification by Ciovernineut subs'cj-ient to 
starting «'>f Fund by collcg • — l.lh cl of — Iinm iniiy 
from attachment — If ceases on pavin-ui to 
depositor. See 17 Pat.L.T. 731. l)> t r -e :ib>ohue 

for divorce directing jutlgni •nt*<lebn>r l 1 s •< urc 
to his wife a certain amount and t > execute 
proper instrum« nt -Judgetn'-nt-d<-b or not com- 
plying with direction Power <>l Clourt to 
execute on behalf of judgrncnt-cl' btor sp ( ial 
power of attorney auih iri->ing wif- to witlKlraw 
amount deertted out of pr >s idcnt foun 1 of 
judgment-debtor. See 1937 O.W'.N. 863 1938 

O. 48. 

Sec. 3 ( 2 ). — See 64 I.C. 62, cited mivler .S. i; 
1928 M.W.N. 402. In order that S. 3 (2) may 
‘"‘Pply, it must be shown that under the rulctc ol 
ihc provident fund the amount >ian ling to tiic 
credit of the deceased in the- provident fund «■' 
payable to the dependant of the subscriber. 4.}. C. 
W.N. 636. Under S. 3. cl. (2), the money vests in 
the dependant of the subscriber or depositor and 
where the dependant is the widow or child ot 
the Subscriber or depositor, without being subject 

C.C.M.- 515 


to any right of an a.ssignce under an assignment 
made before the commencement of the Act. 
Where the Railway Company insisted on the 
widow of the deceased employee obtaining letters 
of administration in order to get the Provident 
Fund money, held, that it was wrong of the com- 
pany to have refused to pay her without the 
letters of administration. The only thing which 
the railway authorities might insist on is the 
proof of identity. 33 C.W.N. 1 148. The amount 
standing to the credit of a deceased subscriber 
in a Provident Fund vests in the dependant and 
docs not form part of the estate of tlie deceased 
divisible among his heirs or subscribers accor- 
ding to the personal law. The dependant- 
nominee is absolutely cntitlecl to receive the 
amount free from any debt or other liability of 
the deceased. 37 B -m-I-.R. 370=1935 B. 234. 
Private Provident Fund — '.No automatic \-esling 
— .Need for letters of adininis ration — Co\irt-fee. 

I 16 I.C. 4G7. Whether immunity under this 
section to amount of fundwiiicli had accumula- 
ted ill P'ovidcnt Fund privately started by an 
aided college, prior to n n ilit ation by Govern- 
ment, see 17 P.U.’I'. 731. 

Secs. 3 li) and 4 . — I'hc provident fund 
amo int which stood to the <redit of the decea- 
sed jiKl'imciit'debior at the time of his dec<?nsc 
and \\ hi< li on his dece isc. was p.iivl over to 
his minor s<jn as In.s dopcufl.mt cannot be 
deemed to ha\ e de. ol . ed oti the son by right 
of inheritance. It vests by s’a '.ite. It c.uuiot 
Iherelorc be leg.vr !cd as the a<sets of the tlccca- 
sed depositor in the hands of his son and cannot 
be proceeded against foi- the reilisati n of a 
dccrcc-dcbt due by the father. (4(i C. 962, 
Foil.) -,7 M- M* 207^1934 m’ 

173. There is no pr<i.isi<)n to be Ibund in the 
Act which sa>-.s that only a dependant 
may be la'.vf lly nominated. S. 4 on the con- 
trary cl. ally iin lii-s tliaf a nominaiion mav be 
made in lav ► ir t>f a person other than a depen- 
d.mt. 49 L.W. 4 ')<J ->939 M*ul. 489^(1939, i 
NI.L.J bJO. 

3 a id — .As to constriction an i rela- 
tive scope of .S. 3 12) and .S. 5 (,,, 

A. M l. I 2r). ‘Rcpresentaiive,*’ ineanin-r <,{ 

.V- 1928 C. 5^ =115 .I.C. 271. Where under 
the Rules and Regulations of a Railway Provi- 
dent Fun 1 , ihc amount of a deposiioi is made 
payable to the no niree by a de. laiati ni ma le by 
I .C depositor under the rule;, the tionin.-e 
becomes the person authorised torec i\e p ly- 
menf of the amount. L'n 1 - r S. 3 j , of the 
.\ct the amount vests in such nominee ab-olu- 
tely free from any debt or other liability incurred 
by the deceased depositor or iiicuncrl by the 
nominee before the death of the subscriber or 
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4. ( •) "When under the rules of any Government or Railway Provident 

x> - • ^ j- « Fund the sum standinsr to the credit of any subscriber 

^ ^ depositor, or the balance thereof after the making 

of any deduction authorized by this Act, has become 
payable, the officer whose duty it is to make the payment shall pay the sum or 
balance, as the case may be, to the subscriber or depositor, or, if he is dead , 
shall — 


(a) if the sum or balance, or any part thereof, vests in a dependant 
under the provisions of section 3, pay the same to the dependant or to such 
person as may be authorized by law to receive payment on his behalf; or 

{b} if the whole sum or balance, as the case may be, does not exceed 
five thousand rupees, pay the same, or any part thereof, which is not payable 
under clause (a), to any person nominated to receive it under the rules of the 
Fund, or, if no person is so nominated, to any person appearing to him to be 
otherwise entitled to receive it ; or 


(c) in the case of any sum or balance, or any part thereof, which is not 
payable to any person under clause (o) or clause (6) pay the same,—* 

(i) to any person nominated to receive it under the rules of the Fund, 
on production by such person of probate or letters of administration evidencing 
the grant to him of administration to the estate of the deceased or a certificate 
granted under the Succession Certificate Act, 1889, or under the Bombay 
Regulation VIII of 1827, entitling the holder thereof to receive payment of such 
sum, balance or part, or 

(ii) where no person is so nominated, to any person who produces such 
probate, letters or certificate : 

Provided that, where the whole or any part of any sum standing to the 
credit of the subscriber or depositor has been assigned to any other person be- 
fore the commencement of this Act, and notice in writing of the assignment 
has been received by the officer from the assignee, the officer shall, after making 
any deduction authorised by this Act and any payment due under clause (a) 
to or on behalf of the widow or children of the subscriber or depositor 


NOTES . 

depositor. The nominee can therefore dispose 

of such sum by will. 1937 A.L.J. 581 — 1937 All. 

562 Calcutta Provident I'und Rules, R. 19 — 
Scope and effect— Payment by Corporation to 
alleged guardian of minor— Suit by minor on 
attaining majority — Sum recoverable — Suit not 
exempted under S. 5 ; 1*3 I-G. iio* 

Deceased Mahomedan — Righ-^ op nominee. 

The Act is not intended to affect the rights 

of the dependants of the subscriber or depositor 

to share the fund inter re in ,^'*1 

the personal law of the Oeceased, "“P' “ 
extent expressly mentioned in S. 5. CJ. ( 2 ) oi 
?hi Act, that^is to say, to protect the fund 
ffom as;5gnment by the subscriber and from 
attachment by creditors who have advanced 
money to him or to his dependants during his 
lifetime. Hence, where the subscriber is a 
Mahomedan, a nominee of his, though, as such, 
he has an absolute right to receive the money, 
docs not thereby become the absolute owner 
thereof Thus, it is rather unfortunate that a 
Mahomedan should not be able to give directions 
that the fund should after his death be distribu- 
ted amongst his dependants in a manner incon- 
sistent with the Mahomedan Law of intestate 
succession, although a non-Mahomedan may do 
so by signing a nomination paper made out in 


a form which amounts to a valid will according 
to the personal law applicable to him. But 
that is a point for the legislature to consider. 
1935 S. 73- 

Sec. 4 .—See 1928 M.W.N. 402. Under S. 4 
the rights of nominees, which include the rights 
of the nominee’s representatives, arc expressly 
postponed to the rights of dependants. The 
amount standing to a depositor’s credit should, 
therefore, be paid to his dependant in the first 
instance, and only in his absence to the nominee. 
If the Rules relating to a provident fund are 
inconsistent with the Act, the Act overrides the 
Rules. I.L.R. (1940) I Cal. 476 = 44 C.W.N. 
407= 1940 Gal. 395 * . 

Cl. ( 1 ) (c) (ii)- — The married sisters of the 
dccea.sed are not “dependants” as defined in S. 2 
(c) of the Act. Where they arc not nominees, 
they can only get the money by producing pro- 
bate, letters of administration or a succession 
certificate, and court-fee is payable on the 
deceased’s provident fund as being his property. 
*933 101 = 26 S.L.R. loi. The Provident 

Funds Act does not prohibit the appointment of 
a receiver of the sum lying to the credit of a 
deceased in the provident fund. Under ordinary 
circumstances such sum would be paid to the 
person who has taken out letters of administra- 
tion to the estate of the deceased. But where 
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(1) if the subscriber or depositor or, if he is dead, the person to whom 
in the absence of any valid assignment the sum or balance would be payable 
under this sub-section gives his consent in writing, pay the sum or part or the 
balance thereof, as the case may be, to the assignee, or 

(ii) if such consent is not forthcoming, withhold payment of the sum, 
part or balance, as the case may be, pending a decision of a competent Civil 
Court as to the person entitled to receive it. 

(2) The making of any payment authorised by sub-section (1) shall be 
a full discharge to the Government or the railway administration, as the case 
may be, from all liability in respect of so much of the smn standing to the 
credit of the subscriber or depositor as is equivalent to the amount so paid. 

5. (1) Subject to the provisions of this Act, but otherwise notwith- 

standing anything contained in any law for the time 
Rights of nominees. being in force or any disposition, whether testamen- 

tary or otherwise, by a subscriber to, or depositor in, a Government or Railway 
Provident Fund of the sum standing to his credit in the Fund, or of any part 
thereof, any nomination, duly made in accordance with the rules of the Fund, 
which purports to confer upon any person the right to receive the whole or 
any part of such sum on the death of the subscriber or depositor, shall be deemed 
to confer such right absolutely, until such nomination is varied by another no- 
mination made in like manner or is expressly cancelled by the subscriber or 
depositor by notice given in such manner and to such authority as is prescribed 
by those rules. 


NOTES. 

there is a suit pending and where a decree may 
be passed against the estate of the deceased, 
there can be no bar or difficulty in the way 
of appointing a receiver, if it is necessar>', to 
preserve the estate of the deceased so that the 
plaintiff, if he gets a decree, may be able to 
realise his decretal dues. 44 C.W.N. 636. See 
also 1939 Mad. 485. 

Secs. 4 and 5 . — In the absence of a provision 
in the form of declaration witli regard to the 
Provident Fund that the heir of the nominee 
should receive the provident fund, the first 
dependant of the subscriber has the prior right 
thereto. 116I.C. 591 — 1929 S. 15O. 

Sec. 5 . — The effect of S. 5 is to enable a 
Burman Buddhist to make a nomination, though 
such a nomination being in the nature of a 
testamentary disposition, is prohibited by his 
personal law. A nomination made prior to the 
Act takes effect only thereafter if the p-rson 
making the nomination dies subsequently and in 
such a case the nominee and not the personal 
heir is entitled to succeed. 6 K. 6O2 - 
1929 R. 54. According to S. 5 the person 
nominated by the subscriber to the provident 
fund in the declaration form takes an absolute 
interest in the property and though the A<'t is 
not in force in Marwar the Provident Furid 
Rules of 1925 promulgated by th«‘ Oarbar contain 
a provision similar to the one made in S. 5 in 
the British Indian Enactm«*nt. i 930 Mar.I..R. 
I to (Civ.). Provident fund and gratuity do 
not form part of a deceased’s estate. 177 I.C. 
16=1938 Sind 160. S. 5 does not in any way 
etract from the effect of Ss. 1 80 and 181 of the 
Succession Act. 1939 M.W.N. 280=1930 Mad. 
4 ® 5 * S. 5 (t) has no application when there 
arc no rules of the provident fund providing ft)r 


payment to a nominee. 44 C.W.N. 636. Where 
a person is nominated under the rules framed 
under the Act to rcce\'e the fund on tlie death 
of the employer, the nominee dv)es not take the 
fund absolutely, but only on behalf of the estate. 
1924 S. 57. The right to receive the amount on 
death which is conferred absolutely on the 
nominee by S. 5 of ilic Act is a vested riglic 
whic h passes to the heirs ol' the nominee at his 
death in case the nominee dies before the deposi- 
tor, witliout the latter varying or expressly 
cancelling the nominauon. 'I'lie nominee is a 
person wlio is Intended to acquire a title in llie 
moiK-y and not mer-*ly a pcisot> tlesignaied to 
give a valid quittance to the liolder of the 
Fund. Nor is the nominee merely a person 
who is to receive th<^ money in the first instance 
and administer it for the bem-fit of the depen- 
dants or hc-irs of the decea>ed depositor. 59 
M. 855^1036 M. 477~7' M.L.J. 790. S. 5 
applies only to <jovcrnmcnt and Railway 
Provident Fund and not to the Fund of a private 
company. Pr«>vident Fund monies slancling to 
the c redit of an employee of sucli a private 
Cf)mpany arc the j^ropcrly of that employee and 
pass on his death to his heirs, wliocver may be 
the nominee. 'I'he monies arc part of the <-in- 
ployee’s estate and subjet t to the personal law of 
succes>ion to which he was subjec', (1939) 

Kar. 432= I9«9 Sind 107. Bui see t939 C-al. (>42. 
Construction — ‘ Confer such right absolutely” — 
Meaning — Right of nominee — If free from liabi- 
lity to pay debts dec<-ased depositor — S. 3 (2> 
— Distinction incase of dependant. 1936 A..M. 
L.J. 29. Where the deceased has noininat' >.l a 
certain person to whom a certain sum lyirig to 
his credit in the Railway Provident l-'uitd is to 
be paid after his death, such sum docs not 
form part of the estate of the deceased and it 
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(2) Notwithstanding anything contained in. the Succession Certificate 
Act, 1889, or the Bombay Regulation VIII of 1827, any such person shall, on 
the death of the subscriber or depositor, be entitled to the grant of a certificate 
under that Act, or that Regulation, as the case may be, entitling him to receive 
payment of such sum or part, and such certificate shall not be deemed to be 
invalidated or superseded by any grant to any other person of probate or letters 
of administration to the estate of the deceased. 


tions . 


6. When the sum standing to the credit of any subscriber or depositor in 

any Government or Railway Provident Fund which 
Power to make deduc- ^ contributory Provident Fund becomes payable, 

there may, if the authority ^[specified in this behalf 
in the rules of the Fund] so directs, be deducted therefrom and paid Govern- 
ment or the Railway administration, as the case may be] — 

(a) any amount due under a liability incurred by the subscriber or 
depositor to Government or the Railway administration, as the case may be] 
but not exceeding in any case the total amount of any contributions credited to 
the account of the subscriber or depositor and of any interest or increment 
which has accrued on such contributions ; or 

(b) where the subscriber or depositor has been dismissed from ^[bis 
employment] for any reasons specified in this behalf in the rules of the Fund, 
or where he has resigned such employment within five years of the commence- 
ment thereof, the whole or any part of the amount of any such contributions, 

interest and increment. 

7. No suit or other legal proceeding shall lie 
Protection for acts done against any person in respect of anything which is in 
in good faith. <rood faith done or intended to be done under this Act. 


LEG, RF.F. 

‘ The words “specified in this behalf m the 
rules of the Fund*’ were substituted for “ by 
which the Fund has been constituted by Act 

XXVIII of iq25. , „ -1 

* The words “Government or the Railway 

administration, as the case may be” were sub.ti- 
tuted for “that authority” by Act XXvlU o 


^ The words “his employment” were substitu- 
ted for “the employment of that authority by 

Act XXVIll of 1925 - 

notes. . . . ... 

cannot b= disposed of by the deceased .n h.s wdb 

i8-7 I G 806—1939 Cal. 642. S. (1) c-on 
tcr?iplates that the oricinal 

bv a subscriber will entitle the original nominee 
receive the provident fund moi^cy absolutely 
unth sTh nomination has been varied in he 
manner indicated therein. It contemplates that 

the variation or cancellation to 
Ihe subscriber himself and not by anybody after 
his death. Consequently, a will made by the 
subscriber varving his origin^ nomination and 
despatched to the Provident Fund authority by 
thc^exccutor afier his death, cannot haM= ^e 
effect of cancelling such nomination 42 C.W. 
N ti43 <\/ signed a declaration form ol the 
General Provident Fund constituting B, his 
minor nephew as his m minee for receiving the 
amount to his credit. Heirs a 

suit against B for recovery of iheir share of the 
amoum under Hindu Law. //rW that the form 
of declaration amounted both to a declaration 
of nominee and a will. B was expressly consti- 


tuted the nominee as the sole legatee in respect 
of the fund and suit by heirs of Af did not he. 
1930 L. 437 ( 2 )- The amount of the Provi- 
dent Fund standing to the credit of a subscriber 
or depositor under the Act remains his pro- 
perty fill his death, and does not vest m and 
become the property of the nominee at the time 
of nomination. The nominee takes by succes- 
sion after the death of the depositor and conse- 
quently is not entitled to get a succession certifi- 
cate in respect of the amount without payment 
of the court-fee payable under Art. 12. Sch. I 
of the Court-Fees Act. I.L.R. ( 1939 ) 359 

= 1939 Sind 52. 

>e'-. 5 ( 2 ): Co.-cstruction and scopb — 

Second-certificate — If dabred.— -The effect of 
S. 5 (2) is that the nomination will entitle the 
nominee to a certificate without any proof of his 
right tl ereto. such as an applicant for a succes- 
sion certificate has otherwise to cstabU'=h. But it 
does not go further and mean that the other 
provisions of the Act, which may afford as a 
bar, will al'o be operative. Therefore, the fact 
that a certificate has been previously granted to 
another does not bar the grant of the certificate 
to the nominee. 39 C.W.N. 117 — ^935 
271 (i). 

7 . — The question whether a person or a 
corporation acted in good faith within the 
meaning of S. 7 is always a question of fact a^ 
cannot be re-agitated in second appeal; 41 C. 

W.N. 524 = 65 C.L.J. 259=1937 Cal. 3 * 4 - 

Where a railway company pays the provident 
fund money of its deceased employee to his 
widow with the full knowledge of the fact that 
there is a nominee in existence and that tha 
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^[8. (1)] The ^[appropriate Government] may, by notification in the 

Official Gazette, direct that the provisions of this Act 

Power to apply the Act oKoll anv T^'rr»virl<ar>f T^iinH {“^fahtished for 


to the provident Funds. 


shall apply® to any Provident Fund established for 
the benefit of its employees by any local authority 
within the meaning of the Local Authorities Loans Act, 1914, and, on the making 
of such declaration, this Act shall apply accordingly, as if such Provident 
Fund were a Government Provident Fund and such local authority were the 

Government. 


*[(2) The ^[appropriate Government] may, by notification in the Official 
Gazette direct that the provisions of this Act shall apply to any Provident Fund 
established for the benefit of the employees of any of the institutions 
specified in the schedule, or of any group of such institutions, and, on the making 
of such declaration, this Act shall apply accordingly, as if such Provident Fund 
were a Government Provident Fund and the authority having custody of the 


Fund were the Government : 

Provided that section 6 shall apply as if the authority making the contri- 
butions referred to in that section were the Government. 

(3) The ^[appropriate Government] may, by notification in the Official 
Gazette, add to the Schedule the name of any public institution he may deem fit, 
and any such addition shall take effect as if it had been made by this Act.] 

®[(4) In this section “the appropriate Government” means — 

(a) in relation to a cantonment authority, a port authority for a major 
port, and any institution which, or the objects of which, appear to the Central 
Government to fall within List I in the Seventh Schedule to the Government of 
India Act, 1935, the Central Government ; and 

(i>) in other cases, the Provincial Government. 

Explanation . — “The Provincial Government’* in relation to an institution 
registered under the Societies’ Registration Act. 1860, means the Provincial 
Government of the Province in which the society is registered.] 

9. Nothing in section 4 or section 5 shall apply 
Savings as to estates of to money belonging to any estate for the purpose of 
soldiers. the administration of which the Regimental Debts 

Act, 1893, applies. 

Repeals. 10. \ Repealed by Act Xff of 1927.] 

TTTK SChlFDULE. 


KNACT^^ENTS Rkpeai-f.d { Rcpcolcd by Act XII of 1927 .] 

SCHEDUbF. \Addcd by Act I of 19301 . 

List of institutions. 

[See sub-scction ( 2 ) of section 8.1 

1 . The Pasteur Institute of Tn<lia, Rasauli. 

2 . The Calcutta Improvement Tribunal. 

3 . A Court of Wards. 

4 . The Indian Central Cotton Committee. t, . 

5 The Trustees for the European Hospital for mental diseases at Kanchi. 

0 . The National Association for supplying female medical aid to the women of India. 
7 . A College afTiliated to a University established by Statute. 


LEG. REF. 

' Original S. 8 wa» renumbered as sub-S. (i) 
by Act 1 of 1930. 

* Substituted by A. O., 

* For extension of the provisions of this .Act to 
provident Funds established by local authorities 
see Gen. R. and O., Vol. 5, pp. 640 and 641. 

* Inserted by Act I of 1930. 

* Inserted by A. O.. 1937- 

NOTES. 

nominee has, at the company’s own request, 
filed a suit in order that the 'conflicting claims 


of himself and the widow might he determined 
by a Competent Court, the company, in making 
the payment, docs not act in good faith and is, 
therefore, not entitled to the indemnity or pro- 
tection afforded by S, 7. 1937 Cal. 314=41 

C.W.N. 524. 

?ec. 8- — S. 8 only appears to permit 

the extension of the application of the Act to 
funds established by an authority or institution 
for the benefit of its employees. It cannot have 
any application at all to a mutual benefit fund 
or to the share capital of co-operative ere.' t 
societies. 1939 M.W.N. 280=1939 Mad. 4 , 
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Year. 

No. 

1 

Short title. 

1 

Amendment. 

1920 

V 

1 

The Provincial Insolvency 

Act, 1920 . 

Amended, XXXVIII of 1920 ; IX of 
1 Q 26 : XXXIX of 1926 : XI of 1927 ; X of 
1930 ; X of 1935 ; XXXIV of 1939 ; Go- 
vernment of India (Adaptation of Indian 
Laws) Order, 1937 . Rent aled in part, 
XII of 1927 ; VIII of 1930 . 


\2Sth February, 1920. 


An Act to consolidate and amend the lazv relating to Insolvency in British India, 
as administered by Courts haznng jurisdiction outside the Presidency-tovms 
and the Town of [Karachi^.^ 

Whereas it is expedient to consolidate and amend the law relating to in- 
solvency in British India, as administered by Courts having jurisdiction outside 
Presidency-towns and the ®[town of Karachi] ; It is hereby enacted as follows. 


Short title and extent. 


1. (1) This Act may be called The Provincial 

Insolvency Act, 1920. 


LEG. REF. 

* Substituted by A.O.. i 937 for ‘Rangoon. 

•Substituted bv A.O., 19 17 words -lovva 
of Rangoon and Karachi” whic h had bc«’n sub- 
stituted by Act IX of 1926, S. 11. 

NOTES. 

Sec. 1 . — ^The object of the .\ct is to make 
all the property of the insolvent divisible among 
all his creditors. 15 P.L.'l'. 5«>'2 = i 934 ->5 1 ‘ 

The insolvency law is mainly an administrative 
or adjective law. a law of machinery to bring 
about certain results, nam«‘ly, the satisfaction 
of the insolvent's debts. The pruvisions lou- 
tained in the Act are therefore <jf a general 
character. 53 A. 239—193* (F.Bd. 

This Act is a complete cod<‘ in itself and pres- 
cribes its own period of limitation. Sf>, the 
provisions of the I.im. Act are not applicable to 
proceedings under this Act. 5 R. 3^4 1I04I.C.. 
8l6= 1927 R. 263. See also 1930 M.W.N. o-)i. 
The Act is based on the I'-ntjlish Bankniptcv 
Act, and English cases are consccpiently s'alii.ible 
authorities on questions arising under this Act. 
*4 P.L.T. 691 = 1933 P. 461. There is no period 
prescribed by the Act for creditors to be brought 
on schedule of creditors. Such matters arc left 
to the discretion of the Ins. Court. 5 R. 384 
= 1927 R. 263. But proof of debt may be dis- 


allowed on account of gross delay and laches of 
creditors. T927 Rang. 263. As to applicability of 
new Act when insolvc-ncy petition was presented 
under tlie Old Act. see lO L.W. 836=1924 M. 
3G8. Also 1928 C. 221; 22 I..W. 542 = 49 M.L. 
.!• 395; S.L.R. 204. The District C:ourt of 

Secunderabad is a foreign C-ourt and not a 
Court in British India for the purpose of this 
Act and, conscquentlv, tlic adjudication of a 
person as insolvent b\' that C'ourl does not put 
an end 10 all e.xecution proceedings against him 
in British India. i 0-*9 M. 9oo=57 M.L..J. 393. 
There is no provision in the .Act for the setting 
asitic of an <*rder t>f .adjudic.ition of an insolvent 
passed fx fi irte. Applit ation for setting aside 
such an ortler has to he made under O. 9, R. 13 
and is governed by .Art. 164 of the Lim. Act. 
33 P.L.R. 6 rj 0 . 'I'here is no provision in the 
.At t empowering the Court at the time of ad- 
judicating a person an insolvent to pass an 
<»rder reejuiring him to pay certain amount into 
Court in payment of his debts. 1930 R. 236. 
'Iliovigh thi-s .Act does not expressly empower 
the Court to pass an order staying the insol- 
vency proceedings, still it is competent to pass 
such an order in the exercise of its inherent 
jurisdiction on the analogy of somewhat sintilar 
provision contained in S- 94. Prc«/. T. Ins. 
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(2) It extends to the whole of British India, except the Scheduled districts. 

Definition. 2. ( 1 ) In this Act, unless there is anything 

repugnant in the subject or context, — 

(a) creditor ’ includes a decree-holder, “debt" includes a judgment-debt 
and debtor” includes a judgment-debtor ; 

(b) ‘District Court” means the principal Civil Court of original juris- 

diction in any area outside the local limits for the time being of the Presidency- 
towns ^[2* * * and the limits of the ordinary original civil jurisdiction 

of the Court of the judicial commissioner of Sind as defined in sec- 
tion 2 of the Presidency-towns Insolvency Act, 1909] ; 

(^r) “prescribed” means prescribed by rules made under this Act; 

(<i) * “property” includes any property over which or the profits of which 
any person has a disposing power which he may exercise for his own benefit ; 

(e) “secured creditor” means a person holding a mortgage, charge or 
lien on the property of the debtor or any part thereof as a security for a debt due 
to him from the debtor ; and 

(/) “transfer of property”, includes a transfer of any interest in property 
and the creation of any charge upon property. 

(2) Words and expressions used in this Act and defined in the Code of 
Civil Procedure, 1908, and not hereinbefore defined shall have the same meanings 
as those respectively attributed to them by the said Code. 


LEO. REF. 

* Substituted by Act IX of tgaS, S. it. 

- Omitted by A.O., 1937. 

NOTES. 

Act. 130 I.C. 559=1931 S. 65. See also 1934 
L. 468. 

S.c. 2 (I) (a). — Sole proprietor of business 

transferring business bo>ia fide to firm becomes 
creditor of the firm. 162 T. C. 618 = 
1936 L. 760. A decree against debtor after 
adjudication is not binding on receiver. 
84 I. C. 1008=1923 A. 33 (I). The lax 
use of the word “ debtor ” throughout the 
Provincial Insolvency Act has given rise to 
difficulties. In many sections it is used as mean- 
ing the debtor, while in others it is used as 
meaning the insolvent. Strictly speaking, a 
debtor and an insolvcrnt arc difTerent persons. 
An insolvent under the Act means a person 
against whom an order of adjudication has been 
made: a debtor is a person who has made himscd 
amenable to adjudication but who has not yet 
been adjudicated. I.L.R. {1938) M. 1063^47 

L. W. 705 -ic )38 M. 4^9 = ^* 033 > « ^ b-J. 47 T- 
.Sec. 2 (d). — Share in undivided joint family 

properly is property. 26 O.C. 384=1923 O- 
T54. aho 4O A. 343=1926 A. 262; 1933 

A.L. J. 943 “ 1933 A. 8.JI. ^\\t see contra 48 I.C. 

t\26; '2 P- 724=1924 P. 259. On this point, see 
also 5 P. 476=1926 P- 438=8 P.L.T. 278:49 

M. 8.49=1926 M. 904 = 5 ' 269. “Pre- 

fictfy'" includes partner’s right to sue for accounts 
of a dissolved partnership. 1923 S. 72; and also 
right to sue for breach of contract. I 937 
A r I 20j.= i937 A. 317. Includes share 

tlartnership business. 18 L.W. 868 = 45 
M L.J. 829. The power of a Hindu Jather to 
dispose of the family property to satisfy his legiti- 


mate debts is included in the definition of 
the term ‘‘property”. 55 B. 110=32 Bom.L. 

R. 1362=1931 B. 50; 1935 M. 255=68 M.L. 
.!• 357 * See also 1940 Sind. 141; 1937 Rang. 165. 
Whether son’s share in joint family property is 
father’s prop«*rty where father is adjudicated, 
see 85 I.C. 88=1925 P. 127; 54 Cal. 931; 1923 

S. 20: 6 Lah. 1; 49 849- •S’" also 5 P. 476 

= 1926 P. 438; 48 A. 343=1926 A. 262. Effect 
same as under Presy. T. Ins. Act. 89 I.C. 1022 
= 6 L. 493. See contra 49 Bom. 785 = 89 1 * 0 . 996. 
See also I.C. 434=1925 M. 249; 68 I.C. 179. 
Objections by sons against their .shares being 
also liable must be enquired into and decided in 
the insolvency proceedings. 18 L.W. 282 = 
1924 M. 147. Trust property in the hands of 
an insolvent cannot ’oe treated as part of his 
estate. 148 I.C. 550 =i 934 L- 683. 

Sec. 2 (e): Secured Creditor. — See 137 I. 
C. 2oB f2)=ig32 A. 550 (i). The word 

* holding * used in the definition of the term 
‘ secured creditor * us in the present tense and 
thus necessarily connotes the idea of a mort- 
gage, charge or lien which exists and excludes 
that of the mortgage, charge or lien which is 
to come into existence at some future time. 
1937 Lah. 494* 

See. 2 ( 2 ). — Proceedings of Collector in re- 
covering loans under the Land Improvement 
Loans .Act is neither a suit nor execution of any 
decree. 5 R. 806= 109 I.C. 144=1928 R. 81. 

'Vestjno in Oi-ficial RECEiVhR. — Property does 
not vest in the O. R. immediately on the order 
of adjudication. It vests in him only on an 
order of the Court under S. 56. -Receiver 
acting under S. 80 (i) (a) is not a “Court.” 43 
M. 869 = 39 M.L.J. 438; 85 I.C. 439 = 47 M.L.J. 

749 - 
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PART I. 

Constitution and Powers of Court. 

3. ( 1 ) The District Courts shall be the Courts 

Insolvency jurisdiction. having jurisdiction under this Act: 

Provided that the Provincial Government may, by notification in the 
Official Gazette, invest any Court subordinate to a District Court with jurisdic- 
• tion in any class of cases, and any Court so invested shall within the local limits 
of its jurisdiction have concurrent jurisdiction with the District Court under 
this Act. 

(2) For the purposes of this Act, a Court of Small Causes shall be 
deemed to be subordinate to the District Court. 

4 ( 1 ^ Subject to the provisions of this Act, the Court shall have full 

power to decide all questions whether of title or 
Power of Court to decide priority, or of any nature whatsoever, and whether 
all questions arising in involving matters of law or of fact, which may arise 
insolvency. of insolvency coming within the cognizance 

of the Court, or which the Court may deem it expedient or necessary to decide 
for the purpose of doing complete justice or making a complete distribution of 

property in any such case. 

this proviso is to confrr a special ixiriscliction over 
the entire district. 1927 4 o. See also 45 L.W. 

3i3 = fi937)i NT.L.J. 6r,4. The ck\ rcS'ion ‘value 
not exceeding fifteen thoii.sand rupees" in Notifi- 
cation No. 37 issued bv the fiox-ernor-in-Council 
under S. 3 fih Pro. Ins. Act, refers to a case in 
which the debts of the insol cni do not amount 
to over fifteen thousand rupees. .According to 
this construction the C:ouri may or may not 
possess jurisdiction to hear an ins Ivency pro- 
ceeding at any particul.or time according to tlie 
amount of the debts of the insr^lvcnr, that at 
that pai ticvilar date, may appear to he outsiand- 
ine. “Oebts of the ins«>K eiit" must clearly mean 
the debts admitted or proved in the pr<ireedings, 
the expression cannot in' hide s<*cxiicd or douhlliil 
debts winch mav or may O' t bccurne provable at 
some subsequent stage. | .Ad isability of amend- 
ing either the Burma Courts Act ot the I’ro. 
Ins. Act suggested ! 14 K. 2f3o 1-.36 R. 223 

Sec. 4 t Scoi’r Tile provisions ol S. 4 contain 
mere alterations io proc clur*- and liavi- therefore 
retr'>ff>'rti’'e efffct. 'I lie InsoKen* v Clourt can decide 
as to tin* valiflitv of a vilf in icl<- before the Act. 
qB 0(). a <r<-<lltor”s application under 

S. 4. pr.is ing for a det l.ira i i< ai that a certain 
transaction is benami. is not barred merely 
becaus<- le.nve of di<' Insobenry Court lias not 
been roi-mallv obtained under .S. ad '■2-. Wie n 
the Tnsolv- ncv fl'uiri enlertains and hears tlic 
application and prot eeds to gi\T a derision upon 
it. it must be deemed that the Clourt has im- 
pliedly ginnlrd such lca\c. .p> I,.W. 604 b? 
AI.I.. I. bib, .S. .j. is \ery wide in its sccjtx* and 
gives the Court the -arnc- powers as are 1 onf<-ri'ed 
b\- the F.ngl sh Bankruptc\’ .Act. <>7 I.Cb 421: 
f<l27 S. 66: 103 ^ L. 122. See clso l<J47 I-. 2 12. 
See S. 102. F.nglish Bankruffit v .A- t. 1 bus 
InsoKencv Court can enquire into the* \:ilidity 
of consent decree. 04 I.Cd 341 1*126 S. 133; 

plea of sons of in'oKrnt that there was a divi- 
sion between fath« r and son'. 24 I..W. bo 1926 
M. 360. An insoUency proceeding is a .suit. 

C.C.M.— 516 


notes. 

Sec. 3 ( 1 ).— S. 3 merely enacts that the 
ordinary jurisdiction in insolvency shall be in 
the District Court. It docs not exclude the 
extraordinary civil jurisdiction 
Court. No existing jurisdiction in a High Court 
can be taken away by the legislature except by 
the use of express terms or by praying in a 

necessary implication. Before^ the Provincjm 
Insolvency Act came into existence the High 
Court of Judicature at Lahore had iurisdiction 
to transfer proceedings in insolvency Court to 
itself for disposal, and since there is no depriva- 
tion of the High C'oui t of its Jurisdiction in 
express terms in S. 3 there cannot be anv neces- 
sary implication that th<* iurisdiction in the lligh 
Court has been taken away. 17 L. ic)36 

L. 60B. Appeal lies only to a District Court 
from an order of a Subordinate Court 
though they have concurrent iurisdiction, 63 
I.C/ O4B, A District Judge cannot transfer 
petition to a Subordinate Judge for disposal. 
45 M I>. J. 6O9 19^4 S. 3 merely en- 

acts that the ordinary iurisdiction in insolvcncv 
shall be in the District Omrt. It docs not 
exclude the cnM raor* linarv civil iurisdiction of 
the High C:ouu. No existing iurisdiction in a 
High C^ourt can be taken away by the legislature 
except bv the use of express terms or by praying 
in aid a necessary implication. Before the Vro. 
Ins. Act came into existence, the High ( ourt at 
Lahore had juri'^tlit tion to transfer proceedings 
in Insolvency C^.ourt to iC'^elf for disposal, and 
since there is no iiepfivation of the Iligh C'ourt 
of its jurisdiction in cxpiess terms in S, 3, there 
cannot be any necessary implication that the 
jurisdiction in the High C’ourt has been taken 
away. 17 L. 5^822=^ 103b 60B. 

Proviso. — The object of the proviso is to 
enable Loral ( iovernment by conferring juris- 
diction upon Subordinate Coiirts to relieve the 
District Oourt of pressure of too much work 
under this Act. B. 809?^ to ^ I.C^ 780—1927 

B, 46o« Effect o I Government notification under 
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NOTES. 

9 P. 664=1930 P. 588. The provisions of C. P. 
Code, are applicable to enquiries by Insolvency 
Courts. 19 A-L.J. 862 = 63 I.C. 601. A thorough 
enquiry is necessary under this section as an 
order passed under it is final and binding on 
the parties. A summary order, passed without 
any reference to this section and without the 
Court applying its mind properly to all the im- 
plications of its order, cannot under any circum- 
stances be treated as a proper and valid order 
under the section. 36 P.L.R. 205=1934 L. 1006. 
See also 63 I.C. 519=19 A.L.J. 497, The 
words “subject to (he provisions of this Act” mean 
“excluding questions otherwise provided for by 
the provisions of this Act.*’ So, an order 
annulling a sale by the insolvent is one provid- 
ed for by S. 53, to which S. 4 has no applica- 
tion. Consequently the second proviso to S. 75 
does not apply and no second appeal is com- 
petent from the order of annulment. 1931 M. 
745 = 61 M.L.J. 820. See also 59 C. 1135=36 
C.W.N. 492. As to difference between powers oj" the 
Court under the old and new Acty see 45 M. 434= 
42 M.L.J. 185. S. 4 empowers the Ins. Court 
to decide questions of title affecting third 
parties. 31 C.W.N. 502=1927 C. 474 ; 1926 
L. 679; 61 M.L.J. 763; 1934 L. 936 (2). The 
Court has jurisdiction to pass an order for 
payment to the Receiver of mesne profits 
against a third party to the insolvency, for the 
period during which he was in possession of 
property in pursuance of a transfer by the insol- 
vent which had been set aside under S. 53. 34 
L.W. 788 = 61 M.L.J. 763. Linder S. 4 the 
Ins. Court has "full power to decide the question 
whether the O.R. is entitled to the assets realised 
by the decree-holder from the insolvent. (1930 
L. 39. overruled.) 14 L. 724=34 P.L.R. 1076. 
It has exclusive jurisdiction under S. 4 to 
decide questions of title and other questions 
necessary for the determination of the disputes 
between the parties. 105 I.C. 50=1927 O. 
357. The exercise of the jurisdiction which the 
Ins. Court derives from S. 4 is purely discre- 
tionary and whether in any particular case, an 
Ins. Court should refuse to exercise its jurisdic- 
tion depends upon the facts of such case. 1933 
S. 185= 144 I.C. 678 ; 15 L- 294= 1934 L. 365. 
See also 156 I.C. 677=1935 M. 720. Even if a 
judge, for some reason or other, declines to 
decide the question of title under S. 4 on 
genera! principles, his succe.ssor cannot be pre- 
cluded from going into the question of title and 
deciding it under that section. i 934 L- 93^. 
Suit by transferee to establish the validity of his 
transfer. S. 4 gives the Court, subject to the 
provisions of the Act, full power to decide all 
questions. The Court can decide that a deed 
of wakf executed by the insolvent wa.s fictitious. 
1931 O. 124 = 80. W.N. 147. Per Pullan, y . — It 
is improper to hold that S. 4 supersedes S. 53 and 
that a Court can set aside a transfer, which has 
been made more than two years before adjudica- 
tion. This rule must, howcv’cr, be confined to 
eases where there has been a transfer, and it has 
no application where the transfer was intended 
to be inoperative from the beginning and the 
insolvent had remained in possession of the 
property. 1931 O- *^4 also 1938 L. 149 > 

7936 O.W.N. 960; 161 I.C. 687=1936 R. 54 ; 


1927 S. 66 : 1934 L. 365; 1935 L. 60. The 
jurisdiction conferred under S. 4 on the Ins. 
Court is not limited in any way by S. 53 or 
S. 54. The Court can declare under S. 4^ that 
certain transfers are invalid and not binding on 
the O.R. Thus it can declare the later transac- 
tions by the transferees from the isolvent as 
invalid. 1932 M.W.N. 821. See also 1937 M. 32; , 
*939 A.L.J. 359=1939 A. 431. But see 11 P. 9 “ 
1932 P. 129. Court can direct a secured claim- 
ant to prove his claim and grant an injunction 
to protect his claim. No appeal lies from such 
an order. 32 C.W.N. 427. An order refusing 
to annul a transfer is covered by S. 75 (3) and 
is appealable only with the leave of the Court. 
33 P.L.R. 971. The decision of the Insolvency 
Court amounts to conclusive proof as to the title 
in respect of the specific things claimed by the 
applicant, not merely as against him but 
absolutely within the meaning of S. 41, Evidence 
Act. In other words the decision is a decision in 
rem and is valid against all persons. 173 I.C. 354 
= 1937 R- 389. Where a transfer by an insol- 
vent is declared void under S. 4 of the Act, by 
the Insolvency Court on the ground of fraud, 
subsequent transfer made by the transferee of 
the insolvent is also void and cannot stand. 
174 I.C. 897=1937 L. 323. If the former 
transfer by the insolvent is found to be void ihe 
subsequent transfers also fall along with it. (1935 
L. 368, Rel. on) 190 I.C. 327=1940 L. 124. 

Power ok Court. — See 1938 M. 884= 
(*938) 2 M.L.J. 390 ; 1936 O.W.N. 960 

(Power to allow amendment of petition) ; 
1937 P. 643 ; 1939 896 =(i939) i M.L. 

J. 203 (Power to order refund of sale pro- 
ceeds to O.R). S. 4 confers on the Court very 
wide powers, which arc sufficient to enable the 
Court to inquire into the question as to the 
liability of a transferee of the insolvent for mesne 
profits of the property, on the transfer being 
annulled. Whether it should inquire into it 
or not is a matter for the discretion of the Court. 
172 I.C. 573 = 20 N.LJ. 271 = 1938 N. 50. S. 4 
confers very wide powers on the Insolvency Court 
to try all questions of title, priority, etc. 190 I.C. 
327=1940 L. 124. A purchaser preferred a 
claim to certain property on the ba.sis of his 
purchase from the insolvent after the property 
was attached in execution of a money-decree. 
That claim was not investigated but was dis- 
missed for default. It was held that as the order 
dismissing the claim for default was neither final 
nor conclusive it was not only expedient but 
necessary that the question of title to the property 
in question should be decided in proceedings 
under S. 4 of the Act. 182 I.C. 455= * 93 ® G. 
373 * A proceeding under S. 4 can be conducted 
by the receiver alone, and not by a creditor. If 
the receiver declines to start proceedings under 
that section, the procedure' to be followed is for 
the creditor to apply to the Court to direct the 
receiver to institute such proceedings, and the 
Court can pass a conditional order making it a 
condition precedent that the creditor so applying 
should put the receiver in funds and properly 
indemnify him against the costs of the action. 

75 C.L. ). 263. An order to an interim 

receiver to enter upon the property of third 
person is clearly not one within the scope of 
S. 4. Where an application for adjudication is 
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admitted and the opposite party is appointed 
interim receiver, the Ins. Court cannot inquire, 
before the order of adjudication is made, whether 
a transfer by the applicants to a third person is 
a genuine one or not. And it is premature for 
the receiver to start proceedings under S. 4 
before the order of adjudication. 39 C.W.N. 
1167=1935 C. 558. S. 4 itself does not say 
anything as to the stage up to which the Court 
is competent to take proceedings under S. 4, but 
under sub-S. (2), the intention of the legislature 
seems to be that the Ins. Judge should not take 
action under S. 4 after the property has been 
sold. That should be the ordinary practice and 
a convenient practice. But where a minor is 
adjudicated an insolvent and the order has been 
found to be illegal, and where the property was 
taken possession of by the O.R. and even when 
it was sold, the minor could not raise any objec- 
tion under S. 4 and owing to his minority he 
could not contest the validity of the order ad- 
judicating him an insolvent. S. 4 is wide enough 
to cover the case as it is the duty of the Ins. 
Judge to do justice between the parties and to 
restore to the person his property which has 
been seized under an illegal order ; specially 
when the order has been cancelled by the judge. 
162 I.C. 481 = 1936 L. 376. When the Ins. 
Court is called upon to exercise its jurisdiction 
under S. 4, it would, except under very special 
circumstances, refuse to exercise that jurisdic- 
tionj where a suit instituted on the same date as 
the application made before it, is liable to be 
defeated by the plea of limitation, it would not 
afford relief to the aggrieved party who resorts 
to this section when the enforcement of such 
relief before an ordinary tribunal is statute- 
barred. 115 I.C. 330=1929 S.94. Attachment 
order passed by Court — Claim contesting validity 
— Time limit. 1932 A.L.J. 391 = 1932 /\. 40O. Be- 
fore the Ins. Court exercises the diserdion vested 
in it by S. 4 to entertain an application for 
declaration that certain properties belong to the 
insolvents, it should be satisfied that it is^ ex- 
pedient to withdraw the case from the juris- 
diction of the ordinary tribunals and to decide 
it in a summary way. 120 I.C. 513“ *^ 3 ^^ 

97 - Proceedings under S. 4 of the .'Vet are 
not restricted to the decision of the title to 
property within the territorial jurisdiction of the 
Court, but also to property situated outside 
the jurisdiction. 114 I.C. i 12 =1929 tS-")- 

The section confers jurisdiction on the Tns. 
Court to decide all questions of title which may 
arise in any case of insolvency to make a com- 
plete distribution of the property. It is true 
that the jurisdiction of the Tns. Court is not 
exclusive. But if he places the matter before 
the Ins. Court and that Court decides to deter- 
rnine the question, its decision is fin.il and 
binding for all purposes as between (he <lebtor 
and the debtor’s estate on the one hand and 
all claimants against him or the estate cm the 
other hand. The only remedv open to the 
party aggrieved by the decision is to prefer an 
appeal under S. 73 against it, hut he cannot 
feagitate the question by bringing a regular suit. 
**9 I.C. 733=1929 L. 76f. See also 1930 I.. 
180=1933 N. 373. The terms of S. 4 ft) 
arc very wide. The phrase, '* or of any 


nature whatsoever,** though very wide, must 
be read in conjunction with the earlier part 
of the section which refers to “ question 
whether ol title or priority ’* and with the 
opening words of the section “ subject to the 
provisions of this Act.” In other words the 
phrase must be subject to the limitation of 
ejusdem serteris. or to the limitation to orders not 
specifically provided for in the Act. _To give a 
more extended meaning to it so as to include all 
questions of whatsoever nature in the section 
would render nugatory the provisions of S. 75 (O 
of the Act. 1937 A.L.J. 1071 = I.L.R. ( 1938) A. 
50=1938 A. 28. It is contrary to all judicial 
principle that when an Official Receiver has 
allowed an order to be passed against him « 
parte in proceedings under O. 21, R. 93 * j 
Code by an executing Court, and has applied 
unsuccessfully to have that order set aside or 
reviewed, and fails to avail himself of his remedy 
by way of appeal or revision, he should be per- 
mitted to make use of S.4, to reagitate a question 
which has been finally decided against him. 1 he 
language of .S. 4 though wide and comprehensive 
is not comprehensive enough to coyer the case 
of a dispute between the Official Receiver, as 
representing the insolvent judgment-debtor s 
estate, and a person who has no connection 
whatever with the insolvency, such as an auction- 
purchaser in execution. 55 L.VV. 1177" (* 942 ) 
i M.L.J. 238. A stranger who claims the 
property taken possession of by the O.R. both 
against him and the insolvent can institute a 
suit to establish his right independently ot b. 4. 
But the insolvent himself is amenable, so far as 
the question of lirle to the property or its liabi- 
lity to be sf>ld is concerned, only to the jurisdic- 
tion of the Ins. Court. He cannot invoke the 
aid of the ordinary Courts to establish his ngh 
against the O. R..c.£'., for a derlai ition * ‘a*.‘*e 
is an ^agriculturist’ as <lerined m the Punjab 
Alienation of Land Act and that certain lands 

of liis are xv^t saleable. 140 
1933 L. 65. Where r.-rlain property is sold 
by the insolvent to a stranger more than 
three years prior to liis in'olven'y. tlie pur- 
chaser gets an absolute title to the properly 
against the O.R. and the sale is unimpeachable. 
If the O.R. subsequent to tlie insolvency sells 
the same pioperiy to .another iunoring the prior 
sale and dismisses the ( laim t>l the prior pur- 
cliaser. a qiiesti«>n of title arises 11 msolv’ency as 
between th<; two purrha-^ers; and the Ins. 
Court, if it deems it expedient to <le( idc U for 
the purpos“ of doing <-o'nplet<' justice, has power 
to <lc<idc that fjU'-stion undiT S. 193 ^ M. 

M.r.. 1 . r>r,6. On the ins,.Kcm:y of a 

Hindu son. the O.R. sold his interest in e-nain 
prixpeitv of tlic joint family. The insolvent’s 
father thereupon su'‘d for a detlaratioii that 
the property behinjecl to huii csclusiveU' arid 
ih.it hi' son. the insoKent. li.id no interest in it. 
Tie di 1 not howc\-er seek to s’t asule the sal«- 
bv the Receiver or pras- for posa'ssion. I liere 
was no decision at all by the Iri'. C'J irt either 
under S. 4 or bv way of afipeal from the 
Receiver’s sale untlcr S. 68. //'/»/ ihai the suit 

for a mere declaration was m.aiutainable. and 
the O.R’s. sale was only a privat-' sale. «935 
NI 297 = 68 M.L. 1 - 22t). See nhn 63 C. I 94 ~ 
.^o C.W.N. 808. As to maintainability of app- 
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(2) Subject to the provisions of this Act and notwithstanding an 3 rthing 
contained in any other law for the time being in force, every such decision 
shall be final and binding for all purposes as between, on the one hand, the 
debtor and the debtor’s estate, and, on the other hand, all claimants against him 
or it and all persons claiming through or under them or any of them. 


NOTES. 

lication under this section by a person ac'^rie- 
ved by the seizure of his property by the'O.R. 
alleginG^ the same to belong to the insolvent, see 
149 I. C. 43=1934 R. 97; 1938 Nag, 320. Sale of 
property by Receiver after third person’s objec- 
tions setting up his title, is dismissed for default — 
Application by purchaser for delivery of posses- 
sion — Objection by a third person reiterating his 
title — Power of Court. Held, that before the 
question of title was decided, either by a decree 
in a separate suit or by an order under S. 4, 
the appellant could not be dispossessed from 
the property. 1935 A.L.J. 484=1935 A. 
546. An appH'-ation to the District Judge to 
set aside a sale of the O.R., even if it be 
deemed to be one under S. 4, must be filed 
vsidiin 21 days from the date of the sale. 1935 
L. 60. But see 193^ I— ^49, The provisions 
of this section must be read along with the pro- 
visions of S. a8 of the Act; the Court conse- 
quently has jurisdirti »n only over properties of 
the insolvent which vest either in the Court or 
in the receiver. 1930 P. 305 (2). But see 1930 
A- 552. Under S. 4 (1), the powers of the 
Court of Insolvency are very wide, and do not 
in anyway militate a^^ainst S. 28 (2)= 125 T.C. 
28=1930 A. 532. By virtue of the father’s 
power of disp ositlon vesting in the receiver, he 
is entitled to seize the son’s shares and hence 
he has also the ri *ht to ask for annulment of 
the sale of the son’s shares. The r''medv of the 
receiver H^s in the Ins. Court and not in ordi- 
nary Civil Court. 152 I.C. 1026=1934 N. 
271, The Court in order to decide whether a 
debtor petitioner is unable to pay his debts has 
po\ver to go into the question the existence 
of the alleged debts if disputed. 33 P.L.R. 
422=1932 L 620 (1). 

Drrv OF Cr)t;RT. — 'I'he receiver is an officer of 
the Court, and ns soon as the Court finds that he 
has wrongly been given possession and ought not 
to remain in possc.ssion, the Court shouhl direct 
liim to deliver possession to the proper person. 
If the Ins. Court, owing to a mistaken view of 
the law. does not pass such an order, the person 
aggrieved may app<ral and the appellate Court 
sIkjuUI pass the ord«.-r and appeal should not be 
dismissed merely because insoK-ent delays in 
asking to b«“ f>ut in poss«-ssion. 19^9 N. 338. 
Wlterc an estate has devolved on insolvents by 
inhci itaiu e and there are creditors of the decea- 
sed and also cretllturs of the insolvents, the 
question of priority between the t\NO has to be 
deiidcrl the Ins. Court. 12;) I.C. 28 1930 
5', 2. .\n appli<‘ation for declaration that an 

execudon pvirchase made pending annulment is 
invalid comes uridcr this section. 1029 M.W.N'. 
V, -C). The Court under S. 4 would only decide 
questions of title which it may deem expedient 
and necessary to decide. It would not sum- 
marily order a disputed debt to be deposited or 
<»ntcr into an enquiry about the same. 18 N.L. 
J. 14. As to power of Court to order refund of 


money wrongly paid, see 1936 N. 28. 

Sec. 4 ( 2 ). — A decision under this section is 
final and cannot be re-opened bv a civil suit. 
1923 A. 293 (2) ; 1922 A. 128. See also to8 I. 
C. 156=1928 A. 158: 1936 N. 112; 41 P.L.R, 
302=1939 L. 87 ; 1938 I.,. 490. But an appeal 
lies under S. 75 (2). tq A.L.J. 862 = 63 I.C. 
601. The summary enquiry under S. 24 as to 
whether a debtor is entitled to present a petition 
has nothing to do with S. 4 of the Act, which 
section only comes into play after adjudication 
in disputes between the debtor’s estate represented 
by a receiver and the claims of one or all of his 
creditors. Consequently, a finding in an enquiiy 
under S. 24 that a certain debt is fictitious is 
not final and docs not operate as res judicata under 
S. 4 of the Act. I.L.R. (1938) L. 535=1938 

L. 490. A stranger claimant is at liberty to 

raise his claim in a ri\‘il suit provided his rights 
have not been determined and decided under 
this section. 72 I.C. 320 = 26 C.W.N". 921 ; 

1922 A 128 ; 49 A. 71 = 1927 A. 66. See also 
34 P.L.R. 31 = 1933 L. 65. Per Dala! aud King, 

Sen. J., contra. — If the matter is once 
decided even as against a stranger by the Ins. 
Court, the jurisdiction of the Civil Court would 
be barred under S. 11. C. P. Code. S. 4 deals 
\vith jurisdiction and this jurisdiction wiU^ be 
circumscribed only by such subsequent sections 
as deal with the iurisdiction of the Court. Ss, 53 
and 54 do not deal with the jurisdiction of the 
Ins. Court, but only lay down rules as to the 
manner in which evidence should be considered 
in certain cases arising in that Court. Those 
sections, therefore, do not control ihe provisions 
of S.4, though S. 56 does. Ins. CourT can try the 
issue whether the insolvent is entitled to the 
property or not after proper opportunity is given 
to the other side to plead to the application. 51 
A. 550= 1029 105 {F.B.). See also (1942) i 

M. L. J. 238. An Ins. Court can try questions 

relating to a transfer made more than two 
years before tlic date of adjudication. 51 All. 
550. See also 142 I.C. 97=1933 Pesh. 46 ; 59 
C. 1135 = 36 C.VV.N. .492. So also in the case 
oV z. deed 0/ gift. 28 N.L.R. 89. S. 4 does not 
give the Ins. Court a wider power than that 
which is contained in S. 53 to annul transfers. 
Held, that a deed of release executed more than 
two years before the adjudication could not be 
set aside. 123 I-C. 217=1930 O. 314. But 
see 51 A. 550=1929 A. 105 (F.B.): 193 ® O. 
W.N. 960 ; 1938 N. 148. Power of Court 
under S. 4 is subject to the provis^>n.s of S. 56 
^3), i.e., rcspeciing tlie rights of p< rs-)ns whom 

the insuK cnt has no right to remove from posses- 
.sion. 49 M. 792 =30 M.L. T- iCo. See also 51 
A. 550=1929 .\. 105. The powers of the Court 
under S. 4 are not controlled by S. 59. 18 N. 

I.. J. 14. .As to property in possession of a 
stranger claiming adverselv to the insolvent, see 

18N.L.J. 14; 24 A.L.J. 897; 140 I.C. 808=1933 

L. 65, The sanction of Ins. Court IS unnecessary 

to establish claim in a Civil Court. 87 I.C, 1000 
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= *925 N- 3^3- -As to rights of mortgagee when 
mortgagor is insolvent, see 1925 M. 432 (i). 

Where large properties were willed to the son 
burdened with a small trust, on the insolvencv 
of the son, his interest would vest in O.R. 1928 
M. 190 = 54 M.L.J. 272. In 1921, a husband 
executed a document providing for the mainten- 
ance and residence of his wife, in consideration 
of her having given her consent to his second 
marriage, necessary under the custom of the 
caste. The deed provitled that she was to be 
given a particular house for her residence. She 
was accordingly in pi)ssession of tliat house. In 
1927, the husband was adjudicated insolvent 
and the O.R. applied under S. 4 to get possession 
ef the house. Hild, that the agreement was 
valid and hindina, ha\-ing been entered into tor 
valuable conjideration and performed by one 
party; and though unregistered, the arrangement 
being one that needed' no writing at all. the title 
of the wile could be proved otherwise and that 
the O.R. Vr’as not entitled to get possession. 34 
Bom.L.R. 1317. Where consideration has pas- 
sed before the Sub-Registrar, the pr<*sumption is 
that the transa< tion was intended to he operative 
until and unless that presumption is displaced 
by cogent evidence. The mere fact that the in- 
solvent was a relation of the vendees or that the 
transaction look place when vendor was on the 
cve of insolv ency a.-e not sufficient to rebut this 
presumption. The transnnciion in such a case 
is neither bogus nor sham and cannot be set 
aside even under S. 4. 150 I.C. 3^8^ 1034 P<‘sh. 
30. Adjudication of Hindu father — Sah* of pro- 
perty — Obstruction by son Removal of — 
Powers of Ins. C'ourt. 143 I.C. 033 - 1933 M* 
609^ (45 431 5 5 * M- 587. Dist.). If an ad- 

judication of title will not rctnovc a person from 
possession beca ise ilic insolvent has not a pre- 
sent right to it, it should not be decided xipon 
by that Court. 18 L.W. 884= 192 j. .\ 1 . 337(0. 
Where the title of the insolvent to property sold 
is in question, the purchaser is entifl»'d to have 
the sale set aside and gi’t refund of the purrhase- 
moncy. 103 I.C. 605^1927 C\ r3^. Where 
the son’s share was also sold by O.R. in the in-^ol- 
vcncy of the fath.er, the purchns' r is nf>i entitled 
to deliver^' of p- -ssc sion oJ 1 he son’s sh.nr«’ as we 1 1 
under this section but onlv by re gular suir. 1928 
M. 531 = 51 M. 567=. 55 M.L.J. 1G3. 

Secured Credhor. — Oispute over distribu- 
tion of sale proceeds atnomr secured ctcdiiors — 
Court has juris lietion to decide such dispute. 
1930 L. 98. An Ins. Cotirt has iuiisdiciion to 
dispose of a m itter mising be'wern an insolvent 
and creditor, even though the cre-ditor is a 
secured crecJiior, when the question relates to 
the amount of the debt. 121 I.C. lOi tm«> L. 
98- Morig.Tgce agreeing to sale bv Ins. Court 
and purchasing the property himself must sub- 
mit to oVjjcclit.n.s to sale and adjudication there- 
on under this section. 1031 L. 3. See also 51 
L.W. 429= ( 1940) I M.L..J.647, 

Appeal. — Where a judge holds that th«- <1 dm 
is not maintainable under S. .p the or<ier can 
be appealed against under S. 75 read wi<h sche- 
dule 1 . 58 C.L.J. 1 lO = I 9 - 4 C 122 ( 2) . .A second 
appealdoes not iie a -aii.st - n order avoiding a vc.« 

transfer .27 N.I .H. 179 .A oue-tion as to 
the right of the pclitionir g creditor to file his 


petition and the existence of his debts is not one 
falling under S. 4, and the decision on such a 
question is therefore not open to second appeal. 
59 B. 161 -^36 Bom.L.R. 1236 = 19356. So. An 
order of the District Court dismissing an appeal 
against an order of the Court of first instance 
exercising insolvency jurisdiction and adjudging 
a person as insolvent is final and no second 
appeal lies. 1932 L. 643 (iL Order of condi- 
tional discharge — Appeal — Omission to implead 
O.R. — Order modified — Second appeal is not 
m dntainable. 132 I.C. 526=1931 L. 647. 

The question whether the sale by an insolvent 
is benami falls under S. 4, and hence a second 
appeal lies. 173 I.C. 53 * ^>937 L. 441. 

A prayer contained in an application by the 
OflFiciai Receiver for avoiding certain transfers 
of debts by insolvent in favour of some of his 
creditors that the transferees be directed to refund 
the amounts realised by them, and a further point 
subsequently raised, that they were personally 
liable for the entire amounts of the debts trans- 
ferred to them, arc covered not by S. 54 
but by S. 4 and the order of the District Judge 
passed on appeal is, therefore, appealable to 
the High Court. 171 I.C. 82=1937 L. 913. 
Where, in a pending in-olvency application, the 
lower Court found that the alleged insolvent 
had heavy debts to pay, that some of his (he- 
queswere returned and his accounts were not 
forthcoming and after considering the circum- 
stances, appointed an intei im n ceiver in the 
exercise of the discretion vested in it under 
S. 20. and this order w.^s confirmed by the Dis- 
trict Court: Held, that there was no question 
of juri<dic tK‘n, and that there was no ground for 
interference bv the High Court in second 
appeal. 139 I.C. 44 -1932 Ji. 22O. To a peti- 
tion to set aside or tieclare- as void a deed of 
tran'-fer mafle by an insolvent under S. 53 or 
S. ^,4. s. 4 of the Art has no application and 
therefore no appeal lies to the High Court from 
the appelbate order of tlic Di.strict Judge. 1935 
M. 432. \Vhen a right of appeal is give/i to one 
of the ordin.ary Courts ofthc country, the pro- 
cedure, orders anti d<-< rei-s of that C’ourt will be 
eovernrcl by the ortlinnrv rules of the C. 1 *. 
Code. An appeal to Privv Clouncil is therefjre 
maintnin.Tble froixi the tleti-ir-.ii cjf the High 
Court under .S. 73 from the iir.lcr of the District 
Judge, ufuler S. C2)r 61 I..\. 138 igR. 194 

= 66 M.I.. L to| jP.C,'. - -If a second 

appeal is at all inccimpei'Uii in the above case: 
31 Bom T..R. 3'l2 B. 22O. 

Rp- It r.irvrv. — .\ rleeision of the Insolvency 
Court in a pro< eecling under S. 33 as regards the 
right tjf a pcixoti to jetaifi p<}sst“'5sion of property 
as ac.tinst the C‘)H:fial Receiver opcrati-s as res 
jn'fi nin in view of S. 4 f 2) tjf the Act. 44 C. W.N. 
386 1940 C. 57B. See nho 1937 L. 668 : f93(> 

N. I 12 ; 1938 L. 190 ; (1942I 1 .\I.L. ). 238. ' 

Rrocfpi rp. — T he procedure under S. 4 is 
only a substitute for a rcgvjlar suit. a 
partv who is bound by a decree or order 
of a Civil Court is not entitled to r<--agitnte 
tlic same C|uestion by another suit, and 
what cannot be done bv aiu>thci‘ suit cannot 
be achieved b\' means of proceedings under S. 4. 

8ere the Official Receiver, therefore is a pai 'y 
to a proceeding before a Civ d Court in his 
capacity as the representative of the estate of 
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(3) Where the Court does not deem it expedient or necessary to decide 
any question of the nature referred to in sub-section (1), but has reason to 
believe that the debtor has a saleable interest in any property, the Court may 
without further inquiry sell such interest in such manner and subject to such 
conditions as it may think fit. 
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the insolvent, he is not entitled to reopen an 
adverse decision by the Court in an application 
under S. 4 of the Act. His remedy is only to 
appeal as any other party to the proceeding 
against the order of the. Civil Court if he is dis- 
satisfied with it. 1940 M.VV.N. 519=1940 M 
733. The scope of S. 4 (2) is not limited to the 
insolvency proceedings only. According to it 
the decision of the Insolvency Court is final for 
all purposes. Hence, a decretal debt which has 
been declared by an Insolvency Court to be 
fictitious in proceedings on an application by the 
judgment-debtor for being declared insolvent to 
which the decree-holder was also a party cannot 
be recovered by an execution of that decree. The 
decision of the Insolvency Court is tantamount 
to a declaration that the decree was non-existent 
and the finding is binding on the judgment- 
debtor as well as on the creditor even though the 
insolvency proceedings have been dismissed. 1 77 
I.C. 204= 1938 L. 148. In a question under S. 4 
(i) the procedure for a regular suit must be fol- 
lowed. 1928 L. 556. It is not necessary that pro- 
ceedings under S. 4, in order that they may be 
valid, should be initiated by a plaint or a 
regular application. 146 I.C. 912=1933 L. 789. 
It was open to the Court to take proceedings 
suo under S. 4. 1933 L. 789. Though the Ins. 
Court has powers of execution under Ss. 4 and 
5, the procedure is only analogous to and not 
identical with that under O. 21, C. P. Code. 


1933 M. 475- ^ , . 1 . 

Limitation. — Before a receiver can release the 
assets, they must be shown to belong to the 
insolvent. If they do not, the receiver has no 
present right to remove a stranger in posscssipn, 
he would have to file a separate suit against him. 
Even on the view that proceedings under S. 4 
of the Insolvency Act should be held to be tanta- 
mount to a suit under S. 53 of the T. P. Act, 
it would follow that such a suit would have to be 
in lime when insolvency proceedings began and 
this would be six years under Art. 120 of the 
Limitation Act from the date of accrual of the 
cause of action. I.L.R. (1940) 293=*938 

N.L. J. 279= 1938 N. 546- . , ^ 

Sec 4 ( 3 )- — Where subf^equerit to the order 

of an Ins. Court under sub-S. (3) S. 4 for 
sale of the interest of the insolvent in certain 
properties, leaving question of title t»e decided 
Cy a competent Civil Court, the paint, ff 
brodght a suit for a declaration of h,s title to 
those propcriics though aficr one year from the 
dale ot that order; it is not barred by Art. 13 
of the llfm Act. ’36 C.W.N. 621. Sale by O. 

to set aside sale— Lirnitation. 

I S L- Go. . ^ 

Secs. 4 and 5.— Joint family— Insol ven^ of 
father and sale of insolvent^ property by O K. 

Partition suit by sons — Decree — Son’s share 

found liable to father’s mortgage debt — Appli- 
cation by O.R. for delivery of possession under 

S. 4. 147 I.C. 494=1933 475 - 

Secs. 4 AND 25.— The words of any nature 


whatsoever ’ used in S. 4 do not include or 
embrace within its purview the determination of 
the question whether the debtor has a right to 
present the petition for insolvency. Such a 
decision is contemplated only under S. 25 (2). 
Hence where a District Judge in appeal sets 
aside the decision of the civil Judge and holds 
that the applicant was not entitled to present a 
petition for adjudication and dismisses his appli- 
cation, the order is one under S. 25 (2) of the 
Act and no second appeal lies to the 

High Court under S. 75 (i), proviso (2). 

196 I.C. 881=1941 O. W. N. 1218. The 

Insolvency Court has no power or discretion 
to dismiss an application by a creditor against a 
debtor on the ground that the cjuestions raised 
in it are too difficult or complicated for the 
Insolvency Court to decide, the Insolvency Court 
cannot refuse to decide the questions or relegate 
the parties to a regular suit. 54 L.W. 278 = 
1941 M. 895= (1941) 2 M.L.J. 362 = 1. L.R. 
(1942) M. 147. Where a subsequent to the 
adjudication of a Hindu father as an insolvent, 
one of his creditors files a suit against the father 
and his sons in respect of a debt incurred by the 
father for family purposes without obtaining the 
leave of the Insolvency Court and obtains a 
decree against the insolvent jaersonally and 
against the joint family property in the hands of 
the sons, it cannot be held that the decree in so 
far as it is against the sons is a nullity because 
leave of the Insolvency Court is not necessary 
under S. 28 (2) of the Act to file suit against the 
undivided sons of the insolvent. It might be 
open to the sons to say that the suit would not be 
competent because leave of the Insolvency Court 
had not been obtained against the father and 
if the suit could not proceed against the father 
it could not proceed against them as well, where 
no such objection was taken by the sons on that 
ground and they have submitted to a decree be- 
ing passed, it is not open to the Official Receiver 
or' to any third party to take any objection in 
regard thereto or to have it declared that the 
d^rce is a nullity. The decree having been 
obtained against the sons without protest and 
having become final, it is not open to third par- 
ties including the Official Receiver to challenge 
the validity of the decree in proceedings under 
S. 4 of the Act. 1942 M.W.N. 69=55 L.W. 
ior=(i942) 1 M.L.J. 177. 

Secs. 4 and 28 . — An application was made 
to the Ins. Court under S. 4 praying for a decl- 
aration that certain property belonged to the 
insolvent and for a direction to the O.R. to sell 
the said property for the benefit of the general 
body of creditors. The O.R. was made a party 
to the application and it was alleged in the 
affidavit, filed in support of the application, that 
a petition was filed before the O.R. asking him 
to take up the matter and move the Court, but 
that he rejected the petition, although all the 
necessary materials were placed before hum 
MJ, (i) that the application fell within S. 28 
(a) and would not lie without the leave of the 


S. 5] 


The Provincial Insolvency Act (V of 1920 ). 


4127 


5. (1) Subject to the provisions of this Act, the Court, in regard to pro- 


NOTES. 

Court; (if) that the requiremenis of S. 28 (2) 
had been sufficiently complied with, because 
there really was an application before the Court 
for leave to proceed with the application. 
Although it is imperative that consent should be 
obtained before the institution of the proceed- 
ings, a good deal has to be said in favour of the 
view that by implication the leave of the Court 
was being asked for and that it was not there- 
fore necessary that a formal request should be 
made for such leave, 1935 M.W.N. 549 = 69 M. 

L.J. 137. 

Secs. 4 and 52 . — Scope — Execution sale — 
Subsequent adjudication of judgment-debtor on 
petition presented before — Application by Recei- 
ver to avoid sale — Dismissal — Fresh application 
by insolvent and creditor after several years — If 
barred by prior dismissal. See 155 I.C. 734 = 
*935 P- 273. 

Secs. 4 and 53 : See 1939 A. 431 ; 1938 
h. 73 ; *936 O.W.N. 960 ; 41 Bom.L.R. 1258. 
Scope — Sham and colourable transfer more 
than two years before adjudication. S. 53 
cannot apply to transfers by the insolvent 
executed more than two years before the 
adjudication. But irrespective of S. 53, 
the Ins. Court has, under S. 4, jurisdiction 
to annul sham and colourable transfers execut- 
ed by the insolvent more than two years before 
the date of the presentation of the application for 
adjudication. 37 Bom.L.R. 478=1935 B. 316. 
See also 1938 N. 546=1938 N.L.J. 279. It 
is open to an Insolvency Court to try a question 
under S. 4 of the Act relating to the fictitious 
character of the transfer even though it does not 
fall under S. 53 of the Act. 1941 O.W.N. 752 
= 1941 O. 403. The remedy in respect of a 
transfer by an insolvent may be asked for in the 
alternative, either under S. 53 or under S. 4 
if the transaction is proved to be fictitious ; but 
the remedy in respect of a second transfer by the 
transferee can only be obtained from the Insol- 
vency Court in exercise of its jurisdiction under 
4 - 73 G.L.J. 225—1941 C. 298. Where 

property ha.s been transferred by the trans- 
icrec of an insolvent to a third party and 
the O.R. is aware of the? transfer, the dispute is 
between the O. R. on the one hand and 
the subsequent transferee on llic otiicr nncl not 
between the O. R. and the first transferee who 
nM no longer got any interest in the property 
u'* ' -start a proceeding under .S. 

the application should thcrclbrr be by the O.R. 
*8**n*t the person who is now claiming title to 
the property and an adjudication by tlic Court 
on such dispute would be final and would bar a 
second suit and would be bindmg on tlic p<'irti*\s 
to the proceeding. But if the O R. cho-.scs to 
ttndcr S. 4 against the first tr.uisfercc 
no interest left in the pi<jper{y and 
obtains an order against him cither ev fynrte or 
5;°ntcst, he cannot use that order as a final 
adjudication of the matter in dispute as .ig.iinst 
the real claimant of the title. 1935 .\.L. 

• 573^1935 A. 671. Ss. 53 and 5 j. only 

lay down rules of evidence and are not cxhavis- 
tivc. Even where the transfer by the insolvent 
*han two years prior to ihc date of 
adjudication, the Ins. Court has jurisdiction to 


entertain an application by the O. R. to set it 
aside under S. 4, whether the transfer is void ab 
initio or only voidable. 146 I.G. 530 (21 = 64 M. 
L.J. 397. See also 163 I-G. 956= 1936 L. 593. 

Secs. 4 ano 59. — S. 4 gives jurisdiction to the 
Insolvency Court to deal with matters which 
were not previously within its jurisdiction, but a 
creditor who under the old law could not have 
filed a suit to establish a right could not be given 
by its terms any right to move the Insolvency 
Court. The right of suit to establish a claim to 
property as part of the insolvent’s estate lies in 
the receiver in exercise of his powers under item 
(d) of S. 59 of the Act and this is true whether 
the right is exercise in the Insolvency Court itself 
by virtue of the jurisdiction conferred on it by 
S. 4, or by way of separate suit in the appropriate 
Court. Where, therefore, the Court is called 
upon to exercise jurisdiction under S. 4 for 
declaring a transaction as fictitious, it should be 
for the receiver to move the Court in this behalf, 
and a creditor should not be allowed to do so 
in his own name even with the permission of the 
Court. 73 C.L.J. 225=1941 C. 298. 

Secs. 4 and 68. — Where the O.R. passes an 
order on a claim petition which he has no 
jurisdiction to pass, even though no appeal is 
filed under S. 63 , an application under S. 4 is 
not barred, because the remedy under S. 4 is 
much larger than what could be got under S. 68. 
In fact the correct procedure is under S. 4 and 
not by appeal under S. 68: *933 M. 471=38 

L.W. 896. 

Secs. 4 and 75 . — On the adjudication of a 
Hindu father, the O. R. obtained an ex parte 
order that his debts were binding on the minor 
sons. The family property was sold and the pur- 
chaser obtained an ex parte order for delivery. 
Then, the minors applied to set aside that order, 
but the application was styled as one for review 
of the previous order. Tiie application was dis- 
missed and an appeal therefrom was also dismis- 
sed by the District Judge and that it was not 
competent under C). .^7, R. i. Hr/d, that the 
applic.ation, though purporting to be under 
O. 47, R. 1, must be deemed to be under S. 151 
of the C. P- Code ; that tlie order for delivery 
passed without notice to tlic s«»ns was void; and 
that the order dismissing the application by the 
minor sons was the first v.ilid order which was 
appc’alablc under S. 7", of the .Xct. 37 L.W. 720 
= 1933 M. 315. See also 1937 L. 297. Sale of 
occupancy riglits in insoR-ency — -Sale held in- 
valid — .-\pp1ir.-iti*>n for refund of purchase 
money — Disni' 

lency of. 34 iM-.is.. *03=1933 

RiGur oj- AiM'EAi. ■ -Order OF District Judge 
ON APi'K.M. — .S econd APPEAt.. — T'he right of 
appeal under the Act is strictly limited by the 
I>rovi ions of S. 75 and there can be no appeal 
from a decision of a District Judge passed in 
an appeal from a decision of a Subordinate 
Court unless the latter is one under S. ,1. 

M. ,3.. ‘ 

Sec. 5 : .Scope. — Under S. 5 the Ins. Court 
h.as the general powers under the C. P. Code, 
and has power to carry out its <.wn orders. 18 

N. L.J. 14. The powers referred to 111 this rule 
are to be exercised in procc<dings under other 
provisions of the Act. 46 I.G. 377. By 


issal of — Appeal from — Gompe- 
P.L.R. 183 =1933 L. 628. 


4128 


The Civil Court Manual (Imperial Acts). 


[S. 5 


ceedings under this Act, shall have the same powers 
and shall follow the same procedure as it has and 
follows in the exercise of original civil jurisdiction. 


General powers of Courts. 


(2) Subject as aforesaid. High Courts and District Courts, in regard to 
pj-Qceedings under this A.ct in Courts subordinate to them, shall have the same 
powers- and shall follow the same procedure as they respectively have and follow 
in regard to civil suits. 


NOTES. ^ ^ ^ 

virtue of the provisions of S. 5 (*) an Insol- 
vency Court under the Provincial Insolvency 
Act may exercise all the powers which are con- 
ferred upon it as a Civil Court of original juris- 
diction unless such powers are contrary to the 
provisions of the Provincial Insolvency Act ; 
but S. 151, C. P. Code, docs not confer upon a 
Court authority to do that which is prohibited 
by law. A Court has no inherent power to alter 
or vacate its own order and cannot invoke its 
inherent powers for this purpose. Consequently, 
a Provincial Insolvency Court has no inherent 
power to revoke an order of discharge which 
it has previously passed. I 94 ® Rang. L.R. 
2g2=i940 R. 156. One petition can be 
filed against two joint debtors committing 
joint acts of insolvency. 84 I-C. 968 = 
1925 R. 36. The Court has power to grant 
ad interim protection. 19^5 insol- 

vency cases the High Court has power to act 
under the C. P. Code only subject to the provi- 
sions of the Prov. Ins. Act. Where therefore the 
Act specifically provides for appeals and revi- 
sions in particular manner, any action taken in 
appeal or revision under the C. P. Code will not 
be subject to the provisions of the Act, but will 
be in contravention of those provisions. The 
Act is a special law and in the absence of any 
specific provision to the contrary, the C. P. 
Code cannot limit or otherwise affect the provi- 
sions ’of the Act. A. 639^*936 9 = 

1936 All. 80. Power of Original Side ol 

transfer pending insolvency 
mofussil Court to another, 
the mofussil Court^ to itself. 
As to power of insolvency 
amendment of the petition, 
QOA See 21, C. P* Code, is 

inapplicable to insolvency proceedings. ^o i.^. 

270=18 C.W.N. .050. P- ^72 

=;V928 R. 6o. Insolvency f^'redito? 

giant temporary injunction preventing a creditor 

from selling the debtor’s property, f R. 352 - 
Powers in connection with sale of »"Solveny 

r.~ss^ 

°°° .gs’fi'Nal. 237? l'u‘ »he procedure 

f'^Code" 36 * Ar65'Jl4''’f.5775=“ 

toSr'^air 468; .87 IC 794 .(Power to 

set-aside cx parte order of adjudication on deb 
tor’s petition). As regards pou/rs of 
Jud-e when exercising appellee jurisdicttony see 44 
i“r6o3=t922 All. 206. District Court cannot 
stay sale proceeding m Sub-Court. 32 
■^ 2 L. W. 250. Objection to jurisdicUon of insol- 


High Court to 
case from one 

4 R- 554; from 
28 L.W. 369. 
Court to order 
see 67 


vency Court can be taken on appeal, 20 I.G. 
370=18 C.W.N .1050. On this section, see also 
1927 Cal. 834. Where a judgment-debtor 
applied to be adjudicated an insolvent and 
subsequently, but before his actual adjudication 
as insolvent, the decree-holder realised his decree 
amount by sale of the property, held, that the 
Insolvency Court had no power to order a re- 
fund of the amount by the decree-holder there 
was no provision in the Act authorising it to do 
so, and sec. 144 of the C. P. Code, had no appli- 
cation to such a case* The proper remedy of 
the O. R. was to institute a suit. 116 I.C. 192. 
But see contra 1932 A.L.J. 1095= *933 
The provisions of O. 9, R. 13 

are applicable to proceedings under the Act. 
12 1 I.C. 303 (:). There is no inherent juris- 
diction for the Insolvency Court under sec. 5 to 
pass a protection order or an order protecting 
the alleged insolvent from arrest and imprison- 
ment in execution of a money decree otherwise 
than the provisions of secs. 23 and 31- 148 I.C. 
975=1934 Lah. 1 13 (2). Pending an applica- 

tion for adjudication, warrant for arrest of the 
alleged insolvent was issued in execution of a 
money decree; but actual arrest was not effected. 
He applied to the Insolvency Court for an order 
of protection. Held, that neither S. 23 nor 
S 31 applied to the case and that the Court 
had no inherent jurisdiction to pass the protec- 
tion order under S. 5 ) Since the powers 

given by S. 5 are expressly subject to the 
provisions of the Act and the provisions of 
S (1) are mandatory, they must to that 

extent be limited. 8 Rang. 187=1930 Rang. 
166 S. 5. cl. (2) is subject to the provisions 

of S. 75, infra. 51 C.W.N. 502 = 1927 Cal. 

474 A proceeding instituted against a stranger 
to the bankruptcy for rcoovery of money due 
from him for breach of obligation to the in- 
solvent is not a proceeding under the Pro- 
vincial Insolvency Act, 1907 and S. 47 of Act 
of 1907; S. 5 of the present Act has no appli- 
cation to such a case, 1930 A.L.J. 1048=1930 

All. 622. . 

Review. — O. R. has no power to review the 
order of his predecessor. 1928 Sind 40=105 
I.C. 366. Where an application for restoration 
of a case dismissed for default was not consi- 
dered on the merits, because there had been a 
compromise, there was an error patent on the 
face of the record and the Court can correct it. 
28 N.L.R. 295. Review by Insolvency Court — ' 
Sufficient cause — ^on-a mistake of O. R. 61 
M.L.J. 719- In cases relating to insolvency 
tried by mofussil Courts, they have power to 
review under O. 47* R- Code, and^the 

right to set aside orders passed ex parte under 

O. 9. 61 M.L.J. 7 * 9 - „ . ^ 

“Subject as aforesaid m S. 5 (2) means 

subject to the* ordinary civil jurisdiction of the 
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PART II. 

Proceedings from Act of Insolvency to Discharge. 

Acts of Insolvency. 

^ ^ , 6. A debtor commits an act of insolvency in 

Acts of ...solvency, following cases, namely: — 

(o) if, in British India or elsewhere, he makes a transfer of all or 
substantially all his property to a third person for the benefit of his creditors 
generally ; 

(&) if, in British India or elsewhere, he makes a transfer of his property, 
or of any part thereof with intent to defeat or delay his creditors; 


NOTES . 

District Court in insolvency matters, that is, in 
all proceedings in insolvency, the proceedings 
must commence in the District Courts. The 
High Court undoubtedly can transfer cases to be 
disposed of in the High Court under its extra- 
ordinary civil jurisdiction. 17 Lah. 582=1936 
Lah. 608. 

Secs. 5 and 69 . — The Insolvency Court has 
jurisdiction to issue such processes as prohibition 
and injunction to prevent alienation of his pro- 
perty by the debtor. Where however the pro- 
cesses issued are full of defects and do not 
purport to give notice to the debtor of the 
admission of any insolvency petition at all, the 
debtor, on whom they are served, is not legally 
liable to comply with them and cannot be 
convicted under S. 69 (f?) on his failure to 
coniply with them. The insolvent might have 
an idea of what the proceedings really are. but 
that^ is not sufficient to fix him with liability in 
a criminal case. 1936 Nag. 237. 

. bee. 6. — Mere admission of inability to pay 
IS not one of the many acts of insolvency 
enumerated in this section. 1928 Nfad. 393. A 
person cannot be adjudicated an insoh ent on 
the mere ground that his assets arc less than his 
Itabilities. 1930 Rang. 147 (i). Dismissal of 

one application bv a creditor or debtor does not 
fcjar another application by a different creditor, 
though a party to the prior petition. 107 I.C. 
042=1928 Pat. ir6. Assets of insolvent — Onus. 
1933 1 -ah. 58a. 

k'l. (a). — The transfer to some creditor as 
trustees for the whole bodv of creditors is trans- 

34 I.C:. 602 = 30 M.L.J. 
4 . 5 « VVherc a person who js in debt transfers all 
fr* to his children, a presumption of 

raud arises. 1936 Rang. 49M. A cicclitoi who 
a party to a trtist deed executed by the 
or for the benefit of his creditors and to 

been coniTniinirat<'d, 

- himself of the act of insoKxnry corn- 

f \ a ^ ^ I ft the execution of the 

*nd get the payment of his debts out 

I.C. 854 42 C.W.N. 

business arul asking 
f ^ communicate witli pleaders is an act 

Banknr ' ^ ^ 446 -1926 .‘^ind lO. 

ri trustee, jce 32 M. 68. 

finding tl>at the cfT. ct of a 

auite defeat one creditor is realiv 

made transCer has got to be 

Whole 'I'*' creditors as a 

ceedincr insolvency pro- 

g started by the creditor, the burden of 

CCM 517 


proving that a mortgage effected by the debtor 
is fraudulent or without consideration undoubt- 
edly lies upon the creditor. 1934 Rang. 242. 
Where a transfer of part of the assets to satisfy 
pre-existing debtors still leaves sufficient assets in 
the hands of the debtor to enable him to meet 
his other engagements, such a tran.sfer does not 
constitute an act of insolvency as it cannot be 
said of the transfer that it was made with intent 
to defeat or delay creditors. 162 I.C. 115=1936 
R. 129. Release deed prior to incurring of debt 
is not an act of insolvency. 61 I.C. 756=13!^. 
W. 141. A coWistve suit and subsequent with- 
d^a^val or compromise putting another in posses- 
sion ( f property comes under this clause. 29 I.C. 

A-L.J. 43i. For benami iran\ftr, sec 
6*^ 593 — 36 M L.J. 180. Intention to 

defeat or delay creditors, sec 55 I. CT. i 05 . 
Execution of rnortgage for fictitious considera- 
tion is an art of insolvency. 1930 A. 282=ij2 A. 
476. Alienaiion of propertv how far an act of 
insolvency. 1933 1.. 582. 5.6 applies only 

when a debtor transfers his property with 
a view to defeat or delay all tlic creditors 
Where therefore a debtor transfers his 
properly not to a credi lor of his and pays out 
of the sale proceeds some of his creditors, the 
transfer not being one with intent to doh at or 
delay all the creditors, the transfir dors not 
amount to an act of inscdvciK N on the i)ait of thc 
debtor within the meaning of S. 6 (b) of the .Art, 
173 I.C. 73 . 3 ~i 937 L- 4 r)ri- Sic nl^n 1940 I.. 4<)G. 

Intent to defeat and delay ncdilois Is to be 
gathered from the consequences of lli<‘ debror’.s 
act. If a tr.ansfcr by tlie di-bior the effect 

of substantially reducing the area, which was 
available to the cicditors for rcali/;ing their debts 
by temporary alienation, and if (hat transfer bv 
Itself IS not em.ugli to bring in sufTicu-nt inonev 
to discharge his existing liahlliiies the transfer 
nuisl be denned to have been made witJi imeru 
to defeat and dr-lay creditors ahhoii^h tfu- n i 
mar>- motive of the d. btor in en'ectin'r ^he 
might be different l.L.R. ( r 

1 I..R. 765 ;^i 930 k. 349. -SVr ,dso 19,0 I.. 496 
The words with intent to defeat or ch-fay the 
creditors or having a “ view t . give r>.ef' ren-; 
to a creditor arc mental arts and can only l,c 
determined if one looks into the sumnnehn . 
circumstances fhe true test to apply in -n. h 
cases IS whether the alleged insolvent i, i., a 
pspition to pay his debt, and whether Ou- prope rty 
which has been transferred bears sue!, a ,>rupor- 
lon to the whole property that tl.c rem.dnhn or 
the residue of the property is still .sufficient, from 
the point of view of an ordinary busines'-m;. n 10 
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(c) if, in British India or elsewhere, he makes any transfer of his pro- 
perty, or of any part thereof, which would, under this or any other enactment 
for the time being in force, be void as a fraudulent preference if he were 
adjudged an insolvent; 

(<i) if, with intent to defeat or delay his creditors, — 

(i) he departs or remains out of British India, 

(ii) he departs from his dwelling-house or usual place of business or 
otherwise absents himself, 

(iii) he secludes himself so as to deprive his creditors of the means of 
communicating with him ; 


NOTES. 

meet the debts of the creditors who remain un- 
satisfied. 190 I.C. 665=1940 P. 187. If an alie- 
nation by a debtor is ineffective by reason of his 
incompetency to validly deal with the properly, 
it is not a sufficient ground for adjudicating him 
an insolvent. 35 P.L.R. 522=1934 L. 394. So 
also in case of alienation of property which is 
exempt from attachment and sale by a Civil 
Court or in insolvency proceedings. 148 I.C. 
832=1934!^. 507 * A parlilion by a father of the 
joint family property without making adequate 
provision for the settlement of his debts may 
amount to a transfer of property with intent to 
delay and defeat creditors and so constitute an 
act of insolvency. The fact that the partition 
is effected by an arbitrator does not justify any 
conclusion on the point one way or another. 37 
P.L.R. 297. A partition between the members 
of a joint Hindu family with reference to the 
joint family property cannot be considered to 
be a transfer with intent to defeat or delay the 
creditors, where the debt in question is binding 
only on some of the members and the others 
are not liable. Cl. (b) of S. 6 would apply 
only to those cases where the transfer is inten- 
ded to defeat all the creditors as a whole and 
has no application to a case where it only has 
the effect of preferring some creditors to others. 
1940 O.W.N. 146=1940 O. 205. Concealing 
property to defeat creditors is not an act ot 
insolvency. *933 L,. 725=34 P.L.R. 907 > *5 

P.L.T. 461=1934 P- 526. o A 

Sec. 6 (b) and (c).— To rnake S. 6 (b) 

applicable it has only to be shown that the 
debtor transferred his properties with intent to 

defeat or delay his creditor; there 

(c) applicable, it must be shown that (i) there 

was a^transfer by the debtor to a creditor or 
creditors- (2) the debtor was unable to pay his 
debts at the time of the transfer; (3) *he trans- 
fer was with a view to give the creditor or 
crediTors preference; and (4) the transfer w^ 
whhin three months of the date of presentation 
Xf the Dctition. What has to be considered by 
?hc Cou^rt is whether, at the time of the transfers 

f debtor was or was not in a 

pay his debts and whether the trans- 
fer! were wifh a view to give preference to the 
SSlTtors concerned. Intent to defeat or delay 
Se creditors or to give a preference to a creditor 
is a mental act and can only be determined if 
one looks to the surrounding circumstances. A 
fr^nsfcr of a considerable portion of hjs proper- 
des by a person in serious pecuniary difficulties 
hi? debts surpassing his assets in favour of one 
^ of hU creditors, without making any 

for the payment of debts due to 


others, may be presumed to have been made 
with intent to defeat or delay creditors or with 
a view to give preference to a particular 
creditor. 17 Pat.L.T. . 857=1937 P. I 34 * 
In order to establish an act of insolvency under 
S. 6 (&), it is necessary for the petitioning creditor 
to prove that the transfer or transfers relied on 
by him were made to defeat or delay the creditors. 
In order to prove an act of insolvency under S. 
6 (r) he must establish that the debtor had made 
transfers with a view to give some of creditors 
preference over others (such being the dominant 
motive), and secondly, that when he made the 
transfers in question he was unable to pay his 
debts. The mere fact of a transfer or transfers 
is insufficient for the purpose. 21 P.L.T. 150= 
1940 P. 411. 

Cl. (c). — Meaning oi fraudulent preference, ii 
A.L.J. 545; 19 C.W.N. 157 - See 1940 

P. 187. If all members of a joint family 
are guilty of a joint act of fraudulent pre- 
ference, one petition will do to adjudicate 
them as insolvents. 44 M. 810=40 M.L.J. 
570. Where a creditor presented an appli- 
cation for the adjudication of his debtor 
on the latter executing a sale-deed in favour 
of his wife in lieu of her dower debt and the 
lower Court adjudicated the debtor as insolvent 
remarking that “transfer of one’s tangible pro- 
perty to wife in lieu of dower is always suspect . 
Heldy that the order of adjudication was not 
justified in the absence of a definite finding that 
the sale in question amounted to a fraudulent 
preference. *935 A.L.J. 467= *935 A. 416. 
Where all the alienations arc the result of pres- 
sure on the part of the creditors, they cannot be 
said to be voluntary and the fact that some of 
these creditors are relatives does not affect the 
question* *935 278. See also 1937 N. 226. 

Evidence of other acts of preference committed by 
the debtor shortly before and shortly after the 
particular act of preference alleged as an act 
of insolvency, is admissible. i6i I.C. 348 = 1935 
M.W.N. 1159 = 43 L.W. 516=1936 M. 275. 
See also 44 P.L.R. 96. Where a debtor effects 
a transfer in favour of his creditor, and another 
creditor of his applies to adjudicate him insolvent, 
the petitioning creditor must show that the 
transfer so made by the debtor has the effect of 
giving such transferee creditor fraudulent pre- 
ference over himself and that in effecting the 
transfer the debtor had that intention. The 
burden of proving this lies on the petitioning 

creditor. I.L.R. (* 937 ) N. 403= *937 N- * 97 - 
Cl. (d). — For agent’s departure from place 
of budness, see 39 M. 693=29 M.L.J. 786* 
ludemcnt-debtor concealing himself to avoi.d 
arrest. See 133 I.C. 626 (L.). 
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(^) if any of his property has been sold in execution of the decree of any 
Court for the payment of money ; 

(/) if. he petitions to be adjudged an insolvent under the provisions of 
this Act ; 

(p) if he gives notice to any of his creditors that he has suspended, or 
that he is about to suspend, payment of his debts; or 

NOTES. 


Attempt to deprive single creditor of 
FRUITS OF HIS DECREE. — Under S. 6 (d) it is an 
essential feature of an act of insolvency that the 
act should be done with intent to defeat or delay 
the creditors generally of the debtor. It is 
insufficient to allege or to prove that the act 
was done with’ intent to defeat or delay any 
particular creditor. *935 281. Avoidence of 

service in connexion with one particular execution 
proceeding is not an act of Insolvency. 1935 
R. 281. 

Sec. 6 (e ). — See 24 L.W. 390= 1926 M. 976 
= 51 M.L.J. 326. The expression “decree of 
any Court for the payment of money’ in Cl. (tf) 
of S. 6 must be construed to have the same 
meaning as in Cl. (A). It means a decree person- 
ally against the person concerned. It does not 
include a decree for sale on a mortgage. 154 
I.C. 908=1935 O.W.N. 374. The decree 
passed against a person in his capacity as 
the legal representative of another, is not 
a decree of the nature contemplated by S. 6 (^1 
and so a sale of the property in execution 
of such a decree is not an act of insolvency under 
the Act. I.L.R. (1938) A. 84=1937 A.L.J. 1221 
= 1938 A. 59. The word ‘ decree ’ in S. 6 must 
be taken in the same sense in which it has been 
used in C. P. Code, by virtue of S. 2 (2) of the 
Act, A certificate filed under the provisions of 
the Public Demands Recovery Act cannot be 
said to be the formal expression of an adjudication 
in a suit and is, therefore, not a decree. Accord- 
ingly a person commits no act of insolvency when 
his property is sold in execution of the certificate. 
41 C.W.N. 800. Sef also 1941 M. 99. An act of 
insolvency in S. 6 {e) occurs when the property of 
the insolvent b sold in execution of a decree, and 
not when the sale is confirmed. 179 I.C. 367 = 
1938 L- 819. It means a decree capable of 
execution by the arrest of the person or against 
the general estate of the person against whom 
the decree passed. 1937 M.VV.N. 406 = 45 L.W’. 
260—1937 M. 433. A sale of a person’s property 
for arrears of rent under the Madras Estates 
Land Act operates as an act of insolvency under 
S. 6 (r). A decree of rent is a decree for the 
payment of money notwithstanding that the rent 
IS charged on the holding of the ryot. 52 L.W. 
479 ( 2 ) = (i94o) 2 M.L.J. 555= 1941 M. 99. See 
o/'o 41 C.Vy.N. 860. The words “ properly has 
been sold in execution of a decree ” in S. 6 (c) 
seem to refer not to an indefeasible sale, but to a 
^Ic which has been actually held but which may 

^ ^ result of subscejuent proceedings. 
Where there has in fact been a sale in execution, 
a subsequent deposit whereby the sale is set aside, 
or a su^equent objection founded on some 
material irregularity resulting in the setting aside 
ot the sale, will not alter the fact that the properly 
WM sold in execution of a decree. 'I'he setting 
^ide of the sale in the circumstances cannot, 
therefore, be a sufficient reason for cancelling in 


revision an order of adjudication based on such a 
sale in execution, whether it might or might 
not be a sufficient reason for an application for 
the annulment of the insolvency. (1942) i 
\I.L.J. 38. Quaere: whether an insolvency petition 
can be maintained on the strength of a sale 
which is set aside before the 'insolvency petition 
is presented. (1942) i M.L.J. 38. 

Cl, (f). — Full particulars naust be stated in 
the insolvency petition. 33 P.L.R. 992=1932 
L. 643 (2). Where the original order of adju- 
dication was annulled but the insolvent again 
applied for an adjudication, he must liavc taken 
to have committed a fresh act of insolvency 
within the meaning of S. 6 {/). 109 I.C. 578. 

The presentation of the petition of insolvency by 
debtor is in itself an act of insolvency. He 
does not cease to be so even if the petition is dis- 
missed and any creditor may present an insol- 
vency petition against a debtor founded on this 
act of insolvency. But it must be done within 
three months of the date on which the debtor 
presented his petition. 37 C.W.N. 535=1933 
C. 564. A Judge cannot dismiss a petition 
because he is not satisfied that the debtor is 
unable to pay his debts. 12 I.C. 48=i5C.W'. 
N. 990. But a petition should not be the 
means to collect debts from persons refusing to 
pay. An abuse of the process of Court cannot 
be permitted. 2t I.C. 293= 5 M.L.J. 545. 

Cl. (g): — Notice. — This Act is nothing more 
than a copy of the Bankruptcy Act of I'.ngland 
regarding notice of suspension of payment and 
that being so, the authorities %vhich hav’c been 
decided from time to time on this provision in 
the English Act are necessarily authorities for 
the Court. 14 P.L.T. 691 = 1933 P. .1.61. Notice 
may be oral but must be unanibiguc^us. .j.9 A. 
321 = 1927 A. 266; 34 P.L.R. 43 1933 L. 113. 

When a debtor tells his creditor: ‘‘I c.innot pay 
your debts; you can do what you like,” that i.s 
as emphatic a notice as lie could give that he is 
not going to pay his debts, and constitutes an 
act of insolvency within tin* meaning of S. 6 
(5). 44 L.W. '651 71 M.L.J. 730^1937 M. 

*3 i ‘937 A.l.-J- 491 I.L.R. (1937) A. 616 = 
‘937 A. 435. Where in response to a letter by 
one of th<‘ creditor.s, the debtor mentioned his 
inability to pay and suggeilcd that money 
might be raised on .some shares pledged with the 
creditor in order to meet the claims of tlic 
pressing crcdilois only and the debtor further 
expressed his willingness to a scheme of creating 
a trust for the licjuidalion of liis debt.s held 
that there was no act of insolvency so as to 
support an insolvency petition. 33 P.L.R. 992. 
See also 3^ P.L.R. 43=1933 L. ri3. The deb- 
tors wl)o had become involved in debts sold 
their property in order to meet their creditors 
and onfered to make a rateable dislribtttion 
among their unsecured creditors of the balance 
of the sale proceeds after saii-sfying ;i mortgage 
debt charged on the properly. Tin- intimation 
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(A) if he is imprisoned in execution of the decree of any Court for the 
payment of money. 

Explanation . — For the purposes of this section the act of an agent may be 
the act of the principal. 


NOTES. 

given to one creditor was to the effect that they 
would not pay anything to him unless he 
agreed to accept in full settlement the small 
amount which they olfered. HelHy that the 
intimation in question amounted to a notice 
that the debtors had suspended or were about to 
suspend payment of their debts and that it 
amounted to an act of insolvency within the 
meaning of S. 6 (g). 1935 M. 589 (2) =69 M. 

L.J. 184. A debtor does not commit an act of 
insolvency merely by suspending payment of his 
debts; under S. o (g) he commits such act only 
**if he gives notice to any of his creditors that 
he has suspended payment or that he is about 
to suspend payment of his debts’^ due to his 
creditors generally and the time, place and par- 
ticulars of the notice should be accurately descri- 
bed. 12 R. 150=151 I.G. 190=1934 R. 87. 
Notice need not be express. 9 I.C. 453; 1926 S. 
246. Notice need not be in writing or expressed 
in any particular form. The Act does not pres- 
cribe any form of words. 1929!... 136=112 I.G. 
132. The mere service of notice by the Insolvency 
Gourt informing the creditors of the date on 
which the insolvency petition filed by the debtor 
is to be heard cannot amount to giving notice 
by the debtor to his creditors that he has 
suspended payment. I.L.R. (1939) 1 Gal. 

425 = 69 G.L.J. 84=1939 G. 313 “Suspend- 
ed payments of his debts’* — Nlcaning of. 
49 A. 321 = 1927 A. 2G6. Set also 34 P.L.R. 
43= 1933 L. 1 13. S. 6 (g) contemplates suspen- 
sion ot the payment of the entire debt of the 
debtor and not simply the debt due to a parti- 
cular creditor. 41 C.W.N. 349. Principles to 
be applied in determining whetlicr debtor’s 
statement amounts to suspension of payment are 
as follows: (i) A mere statement by a debtor that 
he is unable to pay his debts, however insolvent 
he may be, is not necessarily a notice that 
he is suspending or about to suspend payment. 
(2) One has to ascertain what the words used 
by the debtor would reasonably and ordi- 
narily mean to the mind of a creditor. (3) 
In construing the statement of the debtor, it 
has to be seen whether he has clearly indi- 
cated that not only is he not going to pay a 
particular creditor but that he intends to deal 
with his creditors collectively. 14 Pat.L. 1 . 6 gt 
= P- 4.61. See also 152 I.C. 855=15 P.L. 

T. 461 = 1934 P- 526; 112 I.C. 132=1929 L. 

ic>6 Closing business and asking creditors to 
communicate with pleaders of the firm is an 
act of insolvency. 1927 S. 18. Merely delaying 
or suspending payment is not such an 
1031 R 317* Where a bare declaration of 
inability to pay debts does not amount to an 
act of insolvency, it may well be accompanied 
bv such circumstances and might have been in 
such a context that if ihc impression produced 
upon the minds of the creditors receiving it is 
such as to amount to a statement that the c ebtor 
is going to suspend the payment of his debts, it 
might amount to an .Tct of insolvency. Conse- 
quently, a statement by a debtor in reply to 


demands by creditors that he has placed all his 
title-deeds in the hands of a third person for the 
sale of his properties and the discharge of the 
debts amounts to an act of insolvency. 109 I.G. 

^'I- 903. See also 1929 L. 136 ; 34 P. 
L.R. 43=1933 L. 113. The words to the effect 
that “If you do not accept my offer I shall have 
to close my business” proved to have been used 
by a merchant, mean that he intends to suspend 
payments unless his request is granted, and in 
consequence that he commits an act of insol- 
vency. 121 I.G. 865=1930 S. 83. A mere 
statement by a debtor that he has suspended 
or that lie intends to suspend payment of his 
debts temporarily amounts to a notice of sus- 
pension under S. 6. A mere admission of Insol- 
vency is not enough. 1930 Sind 83. A debtor had 
collected his creditors and had there told them 
that if they did not want him to sell the “pro- 
perty and pay them individually they could take 
over” the property and realize their debts by 
selling it “themselves.” Held, that this did not 
amount to a notice to suspend payment within 
the meaning of Cl. (g), S. 6. 144 I.C. 276 = 34 

P.L.R. 682=1933 L. 319. On this clause, see 
also 1933 L. 725 (i)=I46 I.C. 628. 

Explanation. — Difference between English 
and Indian Law, see 39 M. 693 = 29 M.L.J. 788. 
Partners — Joint adjudication of. See 22 S.L.R. 
32; Ibid., 273. Where a partnership consisting 
of three brothers who arc members of a joint 
family is in the sole charge and exclusive con- 
trol of the eldest brother, the acts of insolvency 
committed by him must be deemed to be the 
acts of the other brothers also, and they too can 
be adjudicated insolvents on such acts. If the 
eldest brother gives notice of suspension of pay- 
ment of debts, all the partners are liable to be 
adjudicated on the basis of that notice. 44 L. 
\V 651=71 M.L.J. 730. See also 1940 S. 
141 ; 41 C.W.N. 1288 ; 1940 M. 241. Acts 
of insolvency as defined in S. 6 of the 
Provincial Insolvency Act are acts or things 
done or suffered to be done creating personal 
liability. Although the father or manager in a 
joint Hindu family can act on behalf of the 
family, the recognised restrictions on*' his power 
so to act in his representative capacity sis to 
impose any personal liability on other members 
of the family render it impossible to treat any 
act ot insolvency committed by him in relation 
to the affairs of the family generally as an act of 
insolvency committed by the other membere of 
the family also. Consequently the joint Hindu 
family cannot as such be adjudicated insolvent ; 
but two or more members of the family who have 
incurred a joint personal liability may present a 
joint petition in insolvency or may be proceeded 
against on one creditor’s petition in case the 
joint act of insolvency can be brought home to 
them. Minor members must, however, be ex- 
cluded in any case from insolvency proceedings 
started at the instance whether of debtors or 
creditors. 16 P. 724=18 P.L.X. 839=1937, 
665. Pica of want authority cannot be raised 
to the prejudice of creditor. 193^ ® 3 ' 



S. 7] 


The Provincial Insolvency Act (V of 1920). 


4133 


Petition. 

7. Subject to the conditions specified in this Act, if a debtor commits an 

act of insolvency, an insolvency petition may be 
Petition and adjudica- presented either by a creditor or by the debtor, and 

the Court may on such petition make an order (here- 
inafter called an order of adjudication) adjudging him an insolvent. 

Explanation . — The presentation of a petition by the debtor shall be deem- 
ed an act of insolvency within the meaning of this section, and on such petition 
the Court may make an order of adjudication. 


NOTES. 

Amei^mbnt. — T he Court can allow an amendment 
of an insolvency petition presented by a creditor, 
if it docs not introduce a new cause of action or 
alter the character of the claim but merely 
corrects a misdescription of the property which 
had been sold in execution of a money decree 
against the insolvent. The amendment takes 
effect nunc pro tunc. If the insolvent had accepted 
the costs of adjournment necessitated by the 
amendment, he cannot be allowed to challenge 
the order allowing the amendment by way of 
appeal. 1937 L. 895. See also 43 P.L.R. 363 ; 
(1937) 2 M.L.J. 737 ; 1940 L. 462. 

Secs. 6 and 10 . — Creditor only jointly enti- 
tled to the debt — Effect of — Debtor Jointly and 
severally liable — ’Pendency of suit on debt — 
Effect of. See 1926 C. 234 ; 1926 L. 235. 

Sec. 7 : Scope. — Adjudication must neces- 
sarily follow on the essential conditions being 
satisRed. Acts of bad faith are relevant only at 
the time of discharge. 57 I.C. 977. The act 
of insolvency of a person commencing in his 
being arrested and imprisoned in execution of a 
decree continues throughout the period during 
which he remains in prison. 1931 L. 112. 
Under S. 7 of the Provincial Insolvency Act, 
a debtor who commits an act of insolvency may 
be adjudged insolvent. The Court has no 
jurisdiction to decide whether the debtor owned 
sufficient property to pay his creditors. It is 
entirely beside the mark in determining whether 
he ought to be adjudged or not. 173 I.C. 
918 = 39 P.L.R. 292=1937 I.. 618. A 

mortgagee who has obtained a decree on the 
basis of his mortgage on the properly of the 
judgment-debtor does nol cease to be secured 
creditor and is not thereby precluded from 
making an application under Ss. 7 and 9. 129 

I'C. 557 = > 93 * 224. A minor cannot be 

declared an insolvent. 19 I.C. 704 ; nor heir of 
a deceased debtor. 22 I.C. 930. See 50 M. 981 
= 1927 M. 922 = 53 M.L.J. 403. On this point, 
see also 41 M. 824 = 37 M.L.J. 473 ; 49 M. 217 

— 49 M.L.J. 697. The son ol a Hindu father who 
died after incurring debts upon 'promissory 
**°(®*» apart from some special ciecumstances 
which would make him personally liable for the 
amily debt cannot be adjudged insolvent on 
account of his liability as a member of the family 
to pay these debts out of the family properties. 
^50 M. 981=53 M.L.J. 403, Foil.) 61 M.L.J. 

^olso T2 R. 602=193.^. R. 162. 
A Hindu joint family firm can be adjudicated 
msowent under the Provincial Insolvency Act. 
l.L.R. (1940) Kar. 375= 1940 S. 141. A Hindu 
son who has not incurred any debt him.self but 
IS only liable for the dcbt.s of the deceased 
lather to the extent of the assets inherited by him. 


is not in respect of such liability a “ debtor ” 
entitled to present a petition in insolvency under 
the provi.sions of Ss. 7 and 10 of the Provincial 
Insolvency Act. T.L.R. (* 93 ®) * * 3 ® = ®® 

C.L.J. 346=41 C.W.N. 1288. The mere fact 
that certain persons are members of a Hindu 
joint family to which a business belongs cannot 
make them parties to the contracts entered into 
by those who conduct the business. In the case 
of a family business those members only are 
personally liable for the debts of the business 
who are in control or management of it, or who 
have acquiesced in the course of the business in 
which the particular contract was entered into 
so as to warrant their being treated as parties to 
the contract. Unless there is a personal liability 
in respect of a debt, there is no such relation of 
debtor and creditor as will serve to support an 
ord-r of adjudication in insolvency. The other 
members of the joint family who have not taken 
part and who have not been proved to have taken 
part in the conduct of a family business carried 
on by the manager of the family, cannot therefore 
be adjudicated insolvent, in respect of a debt 
incurred by the manager in the conduct of the 
business. An act of insolvency committed by the 
manager cannot be treated as one committed by 
the other members of the family also. It would 
be pushing the tlieory of joint family responsibility 
to extremes to hold that a man can be adjudicated 
insolvent at the instance of a creditor with whom 
he has never had any dealings express or implied 
and for an act which he had never committed or 
acquiesced in. 50 L.W. 857= 1940 M- 241. Joint 
family members must applv separately to be 
declared insolvents. 31 C.L.J. 206 = 58 I.C. 53I. 
An application for insolvency by some of the 
members of a joint Hindu family does not ipso 
facto result in the insolvency of all the members 
of the family. 1 93 * I— 125=131 345 ' ^ 

petition was presented for the adjudication of 
two majors, four minors and two widows as 
insolvents. The same having been dismissed on 
the ground that it was wrongly framed, the peti- 
tioner appealed and impleaded the two majors 
and one widow only. The petitioner alleged that 
those three persons incurred a joint liability and 
alle-’ged certain acts of insolvency on their part. 
f-feld, that the proper procedure for the lower 
Court was to allow the petitioner to amend his 
petition by striking out the names of unneces- 
sary persons. A single petition for the adjudi- 
cation of the joint-debtors was sustainable. 130 
I.C. 7B3 (i)=i93i L. 384. A dismissal of one 
pirtition for default is not a bar to another. 6t 
I.C. 870 = 2 Pat.L.T. 335. On adjudication, 
petition based on ground of fraudulent alienation 
may be allowed to be amended by atlding ground 
of fraudulent preference, after period of limita- 
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Exemption of corpora- 
tion, etc., from insolvency 
proceedings. 

Conditions on which cre- 
ditor may petition. 


8. No insolvency petition shall be presented 
against any corporation or against any association or 
company registered under any enactment for the time 
being in force. 

9. ( 1 ) A creditor shall not be entitled to pre- 
sent an insolvency petition against a debtor unless, — 


(a) the debt owing by the debtor to the creditor, or, if two or more 
creditors join in the petition, the aggregate amount of debts owing to such cre- 
ditors, amounts to five hundred rupees, and 

(b) the debt is a liquidated sum payable either immediately or at some 
certain future time, and 


NOTES. 

tion fixed for main petition. 144 I.G. 44=1933 
M. 608. See also 67 M.L.J. 924. Court cannot 
cancel alienations by debtor, O-R. has to take 
action under S. 53 for their cancellation. 66 I. 
C. 271=41 M.L.J. 606. Application praying to 
be adjudicated insolvent shoxild first be granted 
and then steps to annul transfer of land should 
be taken, 1930 L. 16=123 I.G. 57 ^* Effect of 
— Adjudication of firm of — Discharge — Liability 
of partners for debts incurred prior to adjudi- 
cation. 25 S.L.R. 422. There is nothing either 
in this Act or any other provisions of law which 
debars either creditor or a debtor from proceed- 
ing by a fresh application under the Act, even 
where debtor has been made insolvent under 
the Punjab Laws Act and has not yet obtained 
an order of discharge. 164 I.C. 846=1936 L. 
407. 

Sec. 8 : Scope. — See 24 C.W.N. 461. 

Sec. 9 . — A man can only be declared an 
insolvent if he is not in a position to pay his 
debts and if a debtor owed Rs. 50,000 and his 
property were valued at Rs. 51,000, it cannot be 
held that he was insolvent. >933 L. 582. _ On 
a debtor’s application to be adjudicated insol- 
vent only two points arise, namely, whether his 
debts amount to Rs. ^ioo or over and whether 
he is unable to pay his debts. The fact that the 
debtor has conecaled his account^ books is no 
ground for dismissing the application. 34 P.L. 
R. 69= 1933 L. 330. There is no legal bar to a 
single application being made by a creditor lor 
adjudicating two or more persons as insolvent-, 
if they arc jointly liable on a debt ^ have com- 
mitted a joint act of insolvency. 
however whether such an application shcmld be 
Jointly tried and decided will have to be decided 
on the facts of each case. 1930 L. 192 (2). An 
inso'vency petition filed by one of several credi- 
tor-partners of a firm, notwithstanding that he 
is described in the body of the petition as the 
managing partner of the firm, is not legally sus- 
tainable when it is not in the firm name or m 
the names of all its members, nor signed by the 
petitioning partner on behalf of the firm or its 
members. Such a petition cannot be permitted 
to be amended by the addition as party of an- 
other creditor-partner when the application for 
that purpose is made after the expiry of three 
months since the date of insolvency. And the 
power of the Court to add parties under the 
incorporated provisions of the C. P. Code can- 
not be invoked as it is subject to the time-limit 
prescribed by S. 9 of this Act. Nor can the 
provisions of S. 5 of the Limitation Act be applied 


to such a case because an insolvency peititon is 
not an “application'* within the meaning ofS. 78 
of this Act. 34 L.W. 799=61 M.L.J. 544. 
also 55 M. 766=63 M.L.J. 152; I.L.R. 
(1941) L. 55=43 P.L.R. 363 . (allowing 
amendment of petition). Distinction between 
petition and application pointed out. 55 M. 
766=1932 M. 352 = 63 M.L.J. 152. An order 
of adjudicatio n based on an act of insolvency 
which is not relied upon in the application m 
adjudicate the person as insolvent is illegal. 
119 I.C. 46 (i) = *927 M. 910 (i). On an ap- 
plication filed by a creditor for adjudging a^r- 
son as an insolvent if the latter denies the debt 
alleged by the creditor to be due to him the Im. 
Court is bound to make an enquiry into the 
existence of the debt and come to a finding on 
the point. 1927 L. iii. But see 59 B. 
161=36 Bom.L.R. 1236=1935 B. 8o,_ where 
it was held that it has a discretion either to 
decide it itself or to refer the parties to a regular 

Sec. 9 (1) (b ). — lAcsLTixnQ oi * debt due*. SeeS^ 
I.C. 885, For the purpose of S. 9 the ‘debt 
must be a liquidated sum. Where an employee 
in a post office is alleged to have embezzled 
certain amount, the claim by the Government 
in respect of this amount is in the nature of 
unliquidated damages. The amount claimed 
therefore cannot be described to be a debt. 
190 I.C. 633= 1940 L. 273. Petitioning creditor 
need not be creditor on the date of adjudication. 
It is sufficient if he is so on the date of the peti- 
tion- 50 M. 396=1927 M. 153 = 5* M.L.J. 680. 
A creditor is not entitled to maintain a peUUon 
under S. 9 if his debt was not in existence on 
the date of the alleged act of insolvency but 
vr.s incurred later. 17 L. 580=1936 L. 800. 
A Muhammadan husband’s liability to pay 
his wife’s deferred dower is a ‘ debt ’ within the 
meaning of S. 9 (*) (*) respect of which a 
petition for adjudication as insolvent could be 
filed. The interest of the wife is a vested and 
not a contingent one. It is not liable to be dis- 
placed by the happening of any event, not even 
her own death, because her heirs can claim me 
money, if she dies. 194* N.L.J. 181 = 194* N-. 

Where a judgment-debtor m a mortgage suit, in 
which a preliminary decree for foreclosure is 
passed, obtains a stay of the proceedings by 
giving security for the standing crops up to me 
extent of the particular amount, such amount 
is not a debt which would entitle the decree- 
holder to present a petition of insolvency against 
the judgment-debtor when me exact value oi 
the crops is not ascertained at the time the pc»-. 
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(c) the act of insolvency on which the petition is grounded has occurred 
within three months before the presentation of the petition. 



notes. 

tion *19 pretented and the debt is not conse- 
quently a liquidated sum. i68 I.C. 212=1937 
N. 60. A sum of money due on a decree 
obtained by the petitioning creditor against the 
father of the insolvent, in which the insolvent is 
substituted as judgment-debtor after the death 
of his father is not a debt which entitles the 
petitioning creditor to present an insolvency peti- 
tion. x68 I.C. 212=1937 N. 60. Effect of 
postponement of payment of decree debt does 
not affect capacity of petitioning creditor. 50 
M, 396=1927 M. 153 = 5* M.L.J. 680. A 
mortgagee who has obtained a decree on the 
basis of his mortgage does not cease to be a 
stcured ertdiior and is not thereby precluded from 
making an application under Ss. 7 and 9. 129 

I.C. 557=193* A. 224. See also 1937 R- *89 5 
*937 N. 60. Where there are contracts of sale 
and purchase, the difference between con- 
tract rates is a ^liquidated sum.' 56 I.C. 158. 
Cls. (a). (6) and (c) of S. 9 (1) of the Act lay 
down the three conditions on which a petitioning 
creditor is entitled to found his petition. The 
period of three months mentioned in Cl. (c) does 
not refer to the presentation of the petition, but 
it refers to the act of insolvency on which the 
petition is to be grounded. The ordinary con- 
struction of that clause would be that a person is 
not entitled to institute a petition for adjudicating 
a debtor insolvent unless he establishes inter 
that the act of insolvency took place within 
three months before the presentation of his 
petition. That clause does not prescribe any 
period of limitation within which the petitioning 
creditor is to present his application, and therefore 
S. 5 of the Limitation Act does not apply to such 
a petition by virtue of S. 78 of the .*\ct. I.L.R. 
(1939) 1 C. 425=69 C.L.J. 84=1930 C. 313. 
See also 1936 L. 923 ; 1933 C. 564. Where in a 
petition by the creditors under S. 9 (i) to adjudi- 
cate certain debtors insolvents, allegations made 
against the debtors consist of an incomprehensible 
mixture of Cls. (b) and (c) of S. G and the petition 
is so framed that it cannot be ascertained whether 
it alleges that the debtors had made a transfer of 
part of their property with intent to defeat or 
delay their creditors jointly or whether they had 
made a transfer of property which would be 
void as a fraudulent preference, if they were 
adjudicated insolvents, the petition ought to be 
dismissed on this ground alone. 170 I.C. 942 
= *937 R. 189. 

Proceoure. — See 96 I.C. 42.4=1926 L. 638. 

Sec. 9 ( 1 ) (c). — The starting point of limi- 
tation or the purpose of calculating the three 
months prescribed by S. 9 (i) (c) is the date of 
the registration of the deed and not its execution. 
150 I.C. 834=1934 N- * 7 *; *935 L. 55 *. *935 
L. 565. But see contra 1933 L. 821. The 
riod of three months under S. 9 (1) (c) must 
calculated from the date of commission of 
the act of insolvency and it is an absolute rxtlc. 
No extension can be allowed on the ground 
Court was closed for the holidays at 
the time when the period of three months 
expired. 43 L.W. 260=1937 M. 433. See 
aUo 1937 N. i97 = I.L.R. (1937) N. 403; 


41 P.L.R. 655. No extension of tim® 
be granted, because the petition was P*"®" 
sented in a wrong Court. 39 M. 74 = 29 M-L. J. 
451. S. 5, Limitation Act, docs not aPP*y 
to petitions for insolvency- [1932 M. 352 » 
Foil.] 1933 L. 821. Court has no power ^ 
excuse delay. 41 M.L.J. 303 = 72 I.C. 408. 
See abo 1936 L. 591. Under S. 16, the Court 
may substitute another petitioning creditor for 
the original one even though the creditor who 
wishes to be substituted had not presented an 
application within three months of the act of 
insolvency. 54 A. 72=1932 A. 147. Whether 
a creditor who was a party to a deed of arrange- 
ment can present a petition, construing the deed 
as an act of insolvency, see 48 M. 294= 1924 
839. Act of insolvency is committed as soon as 
the property is sold and the period of three 
months should be calculated from the date of 
the sale and not from its confirmation. 37 C. 
W.N. 535= *933 C. 564. A gift is not valid 
and complete unless it is accompanied by 
delivery of possession of the subject of 
gift from the donor to the donee. Hence where 
a debtor, in order to defeat or delay his 
creditors, gifts all his property by an oral gift, 
the act of insolvency occurs on the date when 
possession of property is handed over to the 
donee and not when the debtor makes a report 
of the gift for mutation to the patwari. 41 P.L.R. 
355 “ *939 L,. 35. A debtor transferred 

some of his agricultural property to another on 
a certain date and applied for mutation. The 
mutation took place on a different date. Within 
three months of the date of mutation, a creditor 
of the transferor applied to Court for getting the 
transferor declared an insolvent alleging the 
transfer as an act of insoKenry, Held, that the 
date of mutation was not the date of act of 
insolvency but the date of transfer and 
as surh the application of the creditor was 
incompetent. 1936 I. .923- Where a mortgage 
transaction is effected between the debtor 
and his own son-in-law at a time when 
the debtor is involved heaviK' in debt and 
within 3 months of the application for his being 
declared an insolv<-nt. the presumption that the 
mortgage was to defraud his creditors is very 
naturally raised against him. 32 P.L.R. 637 
(2) =1931 L. 667. 

Ampnoment. — The provisions relating to the 
amendment of pleadings contained in the Code 
of Civil Procedure wordd be applicable to petitions 
in insolvency under the Provincial Insolvency 
Act. A petitioning creditor ought to be allowed 
to amenti his petition so as to enable him to 
substitute new grounds or acts of insolvency in 
the place of those which he had originally set up 
and which arc of no avail to him , if that would 
cause serious injury and grave injustice to the 
other party, which cannot be compensated by 
costs. The Courts, it is true, hav'c wide powers 
of amendment, but they have to be c-xcrciscd 
with care, and judicially. If the t Ifcct of an 
amendment would be to clothe the petitioning 
creditor with rights which he wouKl not have had 
if a new petition for insolvency were presented 
by him on that date on which he applies for 
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(2) If the petitioning creditor is a secured creditor, he shall in his peti- 
tion either state that he is willing to relinquish his security for the benefit of the 
creditors in the event of the debtor being adjudged insolvent, or give an estimate 
of the value of the security. In the latter case, he may be admitted as a petitioning 
creditor to the extent of the balance of the debt due to him after deducting the 
value so estimated in the same way as if he were an unsecured creditor. 


Conditions on which deb- 
tor may petition. 


10. (1) A debtor shall not be entitled to present 

an insolvency petition, unless he is unable to pay his 
debts, and — 



NOTES. 

amendment, the Court ought not to grant leave 
to amend. An amendment which enables the 
creditor to allege new acts of insolvency which 
have become unimpeachable and have ceased 
to be acts of insolvency under S. 9 and which he 
neither relied nor intended to rely when present- 
ing his petition cannot therefore be allowed. 
46 L.W. 815=1938 M. 53 = (i 937 ) 2 M.L.J. 737. 
A petition was filed under S. 9 for adjudication 
as insolvent a joint Hindu family firm. In the 
heading and the body of the petition, however, 
the names of the proprietors constituting the 
firm were given. Held, that the petition should 
not be dismissed for this defect but should be 
allowed to be amended by correcting the heading 
and the prayer. It was merely a case of correct- 
ing the misdescription of the persons sought to be 
adjudicated insolvents, by transposing the name 
of the firm, of which tliey were alleged to be 
proprietors, from the beginning of the heading to 
the end and, similarly altering the prayer so as 
to ask for their adjudication individually, and 
not of tlie firm through them. 1940 L. 462 = 

I.L.R. (194O Lah. 55 = 43 P-L.R- 363* 

I.iMiTAiioN. — 5^^1935 L. 565. The period of 
three months prescribed by S. 9 (i) ftf) is a 
condition precedent and not a period of limita- 
tion for the filing of the insolvency petition. 
Where, therefore, the period of three months 
expires during the vacation of the Court, a peti- 
tion presented on the reopening day is not a 
valid petition which can be sustained. S. 10 of 
the General Clauses Aft cannot be relied on so 
as to extend the time until the reopening day. 69 
hf.!..!. 283 = 58 M. 7 Q 4 (F B.) [Overruling 1933 

M.W.N. 1049I. Petition by creditor filed within 
three months — Petition returned to be re-filed 
wirh necessary documents — Petition rc-filed alter 
three months but within time fixed by Court is 

CO d. 1936 L. 59»» , , 

Rules. — R. 3 merely prescribes the procedure 

which is to be followed in proceedings under the 
Provincial Insolvency Act. It does not lay down 
any rule of substantive law. The question whether 
a joint Hindu family, or the business earned 
on by it, can or cannot be adjudicatced insolvent 
is not a question of mere procedure but is one 
of substantive law. It is therefore not covered 
b-’ R ^ and that rule cannot have the cHect ol 
impliedly providing for the adjudication of a 
ioini Hindu family, as such or of its trading 
lmsinc.ss as insolvent. The law m the Punjab 
iM\ this matter is not dilTcrcnt from that m other 
provinces and a joint Hindu family trading firm, 
•IS such, cannot be adjudicated insolvent. In 
such rase, therefore, the petition should be made 
individually against the persons who are alleged 
to be proprietors of the firm. 1940 L. 462. 


Secs. 9 and 13 : Quaere.— 'Whether there is 
no obligation on a petitioning creditor to implead 
other creditors and whether he only has to 
comply with the requirements of Ss. 9 and 13 
(2), neither of which demands the impleading 
of other creditors. ^933 L* 842 ( 2)=34 P*L*R** 
827# 

Sec. 10 : Scope, — The word ‘'debtor' in 
S. 10 may be interpreted in the plural (see 
S. 12 of the General Clauses Act). Therefore 
a. joint petition by three brothers^ for adjuai* 
eating them as insolvents is maintainable, if the 
other conditions mentioned in S. 10 are satisfied 
and if it would not be bad for multifariousness. 

60 C.L.J. 2.48 = 39 C.W.N. 104. >^en the 

petition alleges facts entitling applicant to 
present the petition, petition should, after 
enquirv, either be dismissed or the debtor ad- 
judicated* 40 A. 665^46 T.C. 733 * Sfe also 192 
C. 955- A debtor has a statutory right to get 
himself adjudicated an insolvent if he complies 
with the provisions of S. lo, and the Court can- 
not refuse to adjudicate him merely because the 
oeiition does not disclose possession of assets by 

him. r 44 C. 535 CP C.), Rcl. on ] .932 M. 037 
= 62 M L. I. 234. In an application for adjudi- 
cation all that a debtor to do is to afford 

trima farie proof of his inability to pay his debts 
and it is not for the Court to hold on a nice 
calculation of the assets that these will .satisfy 
the debts and therefore adjudication should be 
withheld. When dealing with an application by 
the debtor the Court is not required to deter- 
mine whether or not the debts are fictitious. 31 

Sec 10 (U- — Burden of proof is on the 

debtor 1924 P. 166. If he is unable to prove 
that he cannot pay hi^ debts^ the Court has 
power to dismiss his peution under S. 25. 
1933 A.L.J. 943=1933 A. 841. Courte should 
not make a detailed enquiry. 105 T.C. 569— 
1928 L. 202. Burden of proving ability to pay 
debts lies on the creditors, xoi I.G. 624=1927 
L. 354 - See also 9 Pat.L.T. 444=1928 P. 477 * 
Proof of prima facie grounds of inability to pay 
debts is sufficient. (Vide S. 24.I 45 M.L.J. 129 
= 1023 M. 585. See also 8 g 1.0.325=1924!-. 
724: 106 I.C. 574 (0=1928 L. 237 ( 0 - Fai- 
lure Co keep accounts is no disqualification. 90 
I.C. 900= 1927 L- 27. As to what amounts to 
inability, 89 I.G. 505= ^925 L- 630. See abo 
1928 L. 354-99 I-JP- 

decree is a ‘debt’. 60 I.C. 758— *9 A.L.J. 273. 
Where person applies for adjudication, the fa<^ 
that he cannot sell his land is no ground to hold 
that the land is not a realizable asset. 1929 L. 
573 (O- Where a person owns occupancy 

?iihts hi cannot be said to be ^Umable to Pay 
debts''. 1929 L. 392. See abo 1934 ^ 985. 
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(^) his debts amount to five hundred rupees; or 

(ft) he is under arrest or imprisonment in execution of the decree of any 
Court for the payment of money; or 

(^) an order of attachment in execution of such a decree has been made, 
and is subsisting, against his property. 

(2) A debtor in respect of whom an order of adjudication ^[whether 
made under the Presidency-Towns Insolvency Act, 1909, or under this Act] has 
been annulled, owing to his failure to apply, or to prosecute an application for 
his discharge, shall not be entitled to present an insolvency petition without the 
leave of the Court by which the order of adjudication was annulled. Such Court 
shall not grant leave unless it is satisfied either that the debtor was prevented 
by any reasonable cause from presenting or prosecuting his application, as the 
case may be, or that the petition is founded on facts substantially different from 
those contained in the petition on which the order of adjudication was made. 


11. Every insolvency petition shall be presented to a Court having juris- 
. ... .... diction under this Act in any local area in which the 

shall be presented. debtor ordinarily resides or carries on business, or 

personally works for gain, or if he has been arrested 
or imprisoned, where he is in custody : 


Provided that no objection as to the place of presentment shall be allowed 
by any Court in the exercise of appellate or revisional jurisdiction unless such 
objection was taken in the Court by which the petition was heard at the earliest 
possible opportunity, and unless there has been a consequent failure of justice. 


I EG. REF. 

^Substituted by Act XI 011927. 

NOTES. 

Even where Hi's land consists of occupancy rights 
which cannot be sold without the consent in 
writing of the landlords as provided for in S. *>6 
of the Punjab Tenancy Act, it is a realizable 
asset of the insolvent, unless he shows that he 
had applied to tlie landlord and the landlord 
had refused to consent to the transfer of these 
rights. 37 P.L.R. 82=153 I C. 460=1935 L. 

^ 83* 

. .Sec. 10 O) fa).— The debts may even be 
joint debts. 99 I.C. 524=1927 L. 108. Petition 
*®*^^^tidication — Value of claim below Rs. 500 
Subsequent addition of another creditor to 
tnake up amount — .Adjudication taking effect 
from date of addition. 26 A.L.J. 941. . 9 ee also 

Debt involving personal liability 
It. for declaring a person insolvent 

though the dc-recs got by creditors do not 

so liable. 1929 M. 573=118 I.C. 
5 ?^* The fact that the insolvent w'hen he filed 

application was not able to prove 
a he Was unable to pay his debts cannot 
3 op him from proving in the subsequent appli- 
. ^ unable to pay his debts and so 

w adjudicaied as an insolvent, i t 

^0 (M (b ). — See 9 I.C. 632. Arrest 
** P*'®sfntation of petition cannot form basis 
^adjudication. 98 I.C. 885=1927 L. 3O. 

of an application by a debtor 
adjudicated in.solvent, the creditors 
although the debtor has been re- 
execution, yet there is no 
reason to believe that he is unable to pay his 

c. C. M . — 518 


debts or anything more than unwilling to pay 
his debts, the Court is entitled and is in fact 
bound to take evidence tendered to it and then 
to pass an order refusing to adjudicate the 
debtor if n-'cessary. (4.^^ I.A. 11, Dist.) t6r 
I.C. 588= 1936 R. 108. 

Sec. 10 (2). — Tills clause implies that apart 
from annulment a second petition lies, tot I.C. 
349 fi>=i927 M. 570. Under S. to, It is 
incumbent upon the Insolvency .Judge before 
granting permission to* bring a second appli- 
cation to come to a finding that the conditions 
of the last part of the section have been 
fulfilled. Where there has been no application 
for permission to bring a second application and 
there ha.s been no such fintlirig by the Insolv/.*ncy 
Judge, it cannot be presumed that the Court 
permitted the second application merely because 
it referred to the annulment of the previous 
adjudication in tlie subsequent firdcr of adjudi- 
cation. 173 I.C. 650—1937 Pesh. 85 (1). Dis- 
missal of an application for failure to produce 
evidence does not bar a second one. 109 I.C. 
86=1928 L. 374. Reasonable cause. 1928 

U. 452 : 1929 P. 184. Appeal against order 

under cl. (2I, see 1928 P. 23. 

Sec. II. — Mere ternporarv residence doe.s not 
give jurisdiction. 20 I.C. 370=18 C.W.N. 1050; 
17 C.\V.N. 40,5=14 I.C. 980. Application 

should be presented at the place where he works 
and not where hi.s properties arc situate. 25 T.C. 
41. But when a man resides at different places 
he can be adjudicated by the Court witliin 
whose jurisdiction his properties are. 192,5 
M.W.N. 797 - Proviso — Objection when allowed 
in appeal. See 21 L. W. 52 = 86 I. C. 229. See 
also 23 L.W. 353. 
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12. Kvery insolvency petition shall be in writing and shall be signed and 

.s*-*- verified in the manner prescribed by the Code of Civil 

Procedure, 1908, for signing and verifying plaints. 


Contents of petition. 


13. (1) Every insolvency petition presented by 

a debtor shall contain the following particulars, 
namely : 


(а) a statement that the debtor is unable to pay his debts ; 

(б) the place where he ordinarily resides or carries on business or 
personally works for gain, or, if he has been arrested or imprisoned, the place 
where he is in custody ; 

(c) the Court (if any) by whose order he has been arrested or imprisoned, 
or by which an order has been made for the attachment of his property, together 
with particulars of the decree in respect of which any such order has 
been made ; 

(c?) the amount and particulars of all pecuniary claims against him, to- 
gether with the names and residences of his creditors so far as they are known 
to, or can by the exercise of reasonable care and diligence be ascertained by, him; 

(^) the amount and particulars of all his property, together with- — 

(i) a specification of the value of all such property not consisting of 
money ; 

(ii) the place or places at which any such property is to be found; and 

(iii) a declaration of his willingness to place at the disposal of the Court 
all such property save in so far as it includes such particulars (not being his 
books of account) as are exempted by the Code of Civil Procedure, 1908, or by 
any other enactment for the time being in force from liability to attachment and 
sale in execution of a decree ; 

(/) a statement whether the debtor has on any previous occasion filed a 
petition to be adjudged an insolvent, and (where such a petition has been filed) 

(1) if such petition has been dismissed, the reasons for such dismissal, or 

(ii) if the debtor has been adjudged an insolvent, concise particulars of 

the insolvency, including a statement whether any previous adjudication has 

been annulled and, if so, the grounds therefor. ^ t_ « 

(2) Every insolvency petition presented by a creditor or creditors shall 
set forth the particulars regarding the debtor specified in clause (^b') of sub- 
section (1), and shall also specify — 

(a) the act of insolvency committed by such debtor, together wdh the 
dateof ifscomm^usmniaml^ particulars of his or their pecuniary claim or claims 
against such debtor. 

14 No petition, whether presented by a debtor 

, r . or by a creditor, shall be withdrawn without the leave 

Withdrawal of petitions. Court. 


NOTES. . 

g 12 — Sienature and verification. 12 

C.W.N. 538 . Want of signature is curable at 

any stage 5 ^. ^^jerial difference 

between this section and the old section. 46 

10^22 B. 80. As to when an amendment 
Zf the insolvency petition may be permitted 
wltZ^n what^imits, 12 R. 150=1934 

13 (1) (c). — Attachment or arrest must 

W insolvent goes 

• * box and denies any assets other 

ISln rtor. giv^^n the H,. filed, this should be 


taken as pHma facie proof unless there is some- 
thing on record to be the contrary. 147 I.C. ^9 
(i)=.35 P.L.R. 184 (i). Mention ofbogus debts 
does not entail dismissal of petition. Acts of 
bad faith have to be dealt with later. tzO I.G. 
24; 1930 L. 738(1). So also mis-statement _o» 
debts. 19 I. C. 685. In order to decide 
whether the debtor applicant is a person who is 
unable to pay his debts, the value of his interest 
in the joint family property, which clearly is 
his “property” should be taken into account. 

1933 A.L.J. 943 = *933 A. 841. 

Sec 14 . — Under S. 14, a petition for adjudi- 
cation, whether presented by a debtor or a cre- 
ditor, cannot be withdrawn without the leave 
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15. Where two or more insolvency petitions are presented against the 

Consolidation o£ peti- debtor, or where separate petitions are present- 

tions. against joint debtors, the Court may consolidate 

the proceedings or any of them, on such terms as the 
Court thinks fit. , 

16. Where the petitioner does not proceed with due diligence on his 

, petition, the Court may substitute as petitioner any 

of^^ceed?ngs^"^^ carnage other creditor to whom the debtor may be indebted in 


petitioning creditor. 


the amount required by this Act in the case of 


NOTES. 

of the Court. Leave will not be granted with- 
out notice to all the parties concerned. Where 
the Court passes under a misapprehension, an 
0X part* order granting the application for the 
withdrawal of the petition, it has got inherent 
power to set it aside. 39 P.L.R. 182=1937 L* 
631. Leave granted to petitioning creditor to 
withdraw petition — Non-T"* itioning credit "irs 
not given notice of the withdrawal — The non- 
petitioning creditors had locus standi to 
appeal and the setting aside of the order of 
withdrawal is proper. 1930 L. 749 - The peti- 
tion can never be withdrawn after passing of 
an order of adjudication. 35 I-C. 539 * Effect 
of withdrawal: 32 B. 321; 9 Bom.L.R. 1006. 

See. 15 . — Prima facie the section refers to 
consolidation of insolvency petition after they 
arc admitted and presupposes that such peti- 
tions are otherwise competent. Where the com 
petcncy of the petitions is being challenged, it 
must be inquired into before an order of con- 
solidation can be passed. 130 I.C. 559 =^ 93 * 
S. 65. 

Sec. 16 . — Object and scope of. See 1928 
M.W.N. 391*^1928 M. 608; 1929 R. 291. 

The object of S. 16 is to prevent other creditors 
from being injured by the action of one creditor 
who by reason of collusion or otherwise may not 
diligently prosecute his petition ; a second 
creditor who is substituted under S. 16 on the 
ground that the original petitioning creditor was 
not prosecuting with due diligence, gets the 
benefit of the date of the original petition, no 
matter how much later my be the date of his 
own introduction into the case. The mere 
accident of the fact that the creditor who origi- 
nally filed the petition should turn out not to have 
been qualified to do so will not prevent the 
subsequent creditor, who but for that petition 
might well have filed one himself, from taking 
advantage of its date. The creditor substituted 
under S. 16 cannot be compelled to prove the 
9 ^®lifrcation of the original creditor to file the 
^tition. 54 L.W. 548— (1941) 2 M.L.J. 778. 
See also 1938 O.W.N. 871 = 1938 O. 206. S. 16 
imposes only one condition for the substitution 
of a creditor, namely, that his debt shall be not 
“the amount required by the Act.’’ 
.'^urt cannot superimpose an additional 
to the effect that the creditor wlio 
wishes to be substituted should have presented 

within three months of the acts 
^ ‘'“^Ivency. 1931 A.L.J. 1089—1932 A. 147. 
Where a petitioning creditor, who is a repre- 
sentative of the whole body of creditors, comes 


to an arrangement with the debtor and seeks not 
to prosecute his application any further, it cannot 
possibly be said that he is still proceeding with 
due diligence. On the contrary there is a failure 
to proceed with due diligence in the highest 
degree. S. 16 does apply in such a case and an 
order for substitution should be made. 13 Luck. 
757=^938 O. loi. The substitution contem- 
plated by S. 16 of Provincial Insolvency Act is 
that a creditor who has been substituted in place 
of the original creditor can in his turn be substi- 
tuted by another creditor and so on. 14 Luck. 
• 84=1938 O. 206 (F.B.). A creditor whose 
debt came into existence prior to the petition for 
adjudication but subsequent to the acts of insol- 
vency alleged by the petitioning creditor, can 
put in an application under S. 16 for 
substitution of his name as petitioning creditor. 
13 Luck. 757 = '938 O.W.N. 230=1938 O. loi. 
Unless a finding is arrived at by the Insolvency 
Court that the petitioning creditor is not pro- 
ceeding on his application with due diligence, 
no order of substitution can be made because 
that is a condition precedent under S. 16. 
Further, when once a Court grants leave to the 
petitioning creditor to withdraw his petition 
without making an order under S. t6. it can be 
reasonably urged that the Court was satisfied 
with the conduct of the petitioning creditor and 
did not suspect any want of diligence on his part. 
1940 L. 470. An express order of substitution 
is not necessary under S. 1 (> but substitution can 
be inferred from the C’ourt continuing pro< ecdings 
on the application of the crcclitor applying to be 
substituted under that section. 14 Luck. 164 
= 1938 O.W.N. 871 1938 O. 206 (F.B.). 

Where the original peiitif>n under S. 9 was 
validly presented, it could not be withdrawn 
without the lease of tlie C-ourt. 7 R. 785. It 
appeared tliat the petitioner did not proceed 
with due diligence on the petition and that fraud 
and collusion were alleged against him. Certain 
other creditors applied to be stibstituted as 
petitioners. Held, that the Court could order 
their substitution at any stage of the p“ndency 
of the insolvency proceeding. The elTcct of the 
substitution would be that they took the place of 
the original petiiioner ab initio, that they were 
entitled to prosecute the original petition as if 
it were their own petition and that no ciuestiori 
of the necessity for a fresh act of insolvency 
could arise. 7 R, 785=1929 R. 291. But if 
once the petition is dismissed, no question of 
substitution of another creditor arises there- 
after. and the only remedy of the latter is by 
filing a fresh petition. ti R. 407=1933 R. 251 
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Procedure for admission 
of petition. 


Procedure on admission 
of petition. 


17. If a debtor by or ag^ainst whom, an insolvency petition has been 
_ . . , presented dies, the proceedings in the matter shall, 

ings on death of debtor. 

far as may be necessary for the realisation and 
distribution of the property of the debtor. 

18. The procedure laid down, in the Code of 
Civil Procedure, 1908, with respect to the admission 

of plaints, shall, so far as it is applicable, be followed 
in the case of insolvency petitions. 

19. (1) Where an insolvency petition is admit- 
ted, the Court shall make an order fixing a date for 
hearing the petition. 

(2) Notice of the order under sub-section (1) shall be given to creditors 
in such manner as may be prescribed. 

(3) Where the debtor is not the petitioner, notice of the order under 
sub-section (1) shall be served on him in the manner providend for the service 

of summons. 

20. The Court when making an order admitting the petition may, and 

an adjudication order is passed subsequently, his 
legal representatives can enter into a_ composition 
with the creditors. Composition with creditors 
is one of the proceedings for the realwation 
and distribution of the property of the debtor 
and so would come under S. i 7 of the Act. i 94 * 

N.L.J. 2i8= 1941 N. 238. . , - 1 * 

Ssi-s. 17 and 75 : Scope — Appeal by insolvent 
against order of adjudication — Death pending 
appeal does not cause abatement — 
continue appeal. I 937 A.L.J. 491 = *937 A- 

Sec. 18 . — Form of petition must be m accord- 
ance with the Act. n Bom.L.R. 81; 18 I.C. 
729. See 42 P.L.R. 29 (date of admission ot 

insolvency petition). 

Sec. 19 . — Mere publication in the 

Gazette of the notice to be issued 

of the Act is not enough. R. 5 ^ 

copy of the notice should also be forwarded to 

cacli creditor by registered post, ^^ere a 
creditor has not received any notice of the appli- 
cation or of the date of^'caong his application 
to set aside an ex parte order passed on the debtor s 
application must be allowed, because b. I 9 .« 
mandatory. The question of prejudice is ir- 
relevant. 187 i.c. 794=“ *940 P- 623. 

Sec. 19 C 2-). — <9 (2) IS not confined to the 
case of debtor’s petition. 1926 L. 360. 
notice to all creditors is not sufficient. Adjudi- 
cation without a general notice as required by 
this sub-section should be set aside. 34 I.G. bob 
= 3 L.W. 495- Notice is essential, i M. 13b* 
Where a creditor is the petitioner, notice must 
go to the other creditors aswell. 1 L.W. 1012 
= 26 I.C. 282. Where the absence of the requi- 
site notice under S. 19 has not led to any pre- 
judice, the order of adjudication cannot be inter- 
fered with on that grounl. 1935 L- 412. 

Sec. 19 ( 3 )- — The debtor is not liable under 
S. 22 for failure to comply with the processes of 
prohibition and injunction issued by an Ins. 
Court, on a creditor’s petition, at least, until 
he has due notice of the same under S. 19 ( 3 )* 

1936 N. 237. „ , 

Sec. 20 . — Scope of Enquiry. — Enquiry whe- 
ther debts mentioned in the petition by the 


NOTES. 

Tec. 17 — Scope of. See I.R. 1932 L. 652 (2). 
Procccdiiifss do not abate on death of debtor. 
Personal legal representatives can be brought on 
record. 9 P.L.R. i92is='>9 I.C. 5 * fj)* 
also 15 L. 698“ 1934 L. 463; 44 Bom.L.R. 1 32. 

But see 1933 L. 997. Adjudication after death 
is valid. 51 M. 495=.55 M L J- 235 Also 
M. 344-“54 M.L.J. 585: 33 P L R- * 5 «.- But 

it is not necessary to bring representatives on 
record. 66 I.C. 593 - Representatives of the 
debtor muf^t be allowed to cro^s-cxaminc cre- 
ditors in respect of their claims. {Vide S. 

57 I.C. 810 = 48 C. 87, Receiver U not dive- 
sted by or on death of insolvent. 9 633 > 

88 I.C. 558; 44 Bom.L.R. 13a. Appeal against 
adjudication abates on the death of tlie insol- 
vent. 9 L. 306= 1928 L. 119 (O- Where the 
Ins. Court refused to adjudicate a debtor as 
insolvent and the creditors having appealed the 
debtor died during its pendency: Held, that the 

sons could not be impleaded as legal represen- 
tatives and the appeal proceeded with. (9 L. 
306, Rcl.) 13 L. 396. See also 44 Bom. L.K. 
132. Where a debtor died before adjudica- 
tion and the Court passed an order that the 
estate should thereby be adjudged as ‘"^oKent 
and O. R. was appointed to administer and 
in subsequent proceedings the O.R. apphed 
under Ss.\*:i and 54 to set aside certain aliena- 
tions and the objection w^ taken that 
and not the transferor had been adjudge^. Held 
that the judge had intended to pass the nght 
order and that the application was rnamtam- 
ab?c even though the order adjudging t^ estate 
}fi<5tead of the person was wrong in form. Pro- 
visions of this Act compared with Presy. 

Act and English Bankruptcy Act. 1933 M. 25 
— 62 ML). 727. Property of a deceased insol- 
;;;n? vested in the receiver, although presumed 
to he ancestral, can be made exempt from sale 
after the death of the insolvent only / >”5 heirs 
succeed in showing that the debts of the decea- 
sed were tainted with immorality or wore other- 
wise illegal. 31 PunJ. L.R. 842 = 1930 L. 

Secs,\7 and 38. — Where a debtor dies and 
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. . 1 - . * • where the debtor is the petitioner ordinarily shall, 

° ei'ini appoint an interim receiver of the property of the 

debtor or of any part thereof, and may direct him to 
take immediate possession thereof or of any part thereof, and the interim 
receiver shall thereupon have such of the powers conferrable on a receiver 
appointed under the Code of Civil Procedure, 1908, as the Court may direct. If 
an interim receiver is not so appointed, the Court may make such appointment 
at any subsequent time before adjudication, and the provisions of this '[section] 
shall apply accordingly. 

21. At the time of making an order admitting the petition or at any sub- 
sequent time before adjudication the Court may either 

Interim proceedings own motion or on the application of any 

against debtor. creditor make one or more of the following orders, 

namely : — 


NOTES. 

debtor are real debts is not proper in such a 
summary enquiry. 1929 L. 49. When the 
Court makes an order appointing an interim 
receiver of the property of the debtor, it 
ought to give direction as to which of tiie 
powers ordinarily conferable upon a receiver 
appointed under the Code of( 5 i\il Procedvire 
should be exercisable by the receiver in the 
particular case. I.L.R. (1938) i C. 243 = 66 
C.L.J. 61 = 1938 C. 182. 

Object. — Reading Ss. 20 and 56 the follow- 
ing principles are deduciblc ; (aj An interim 
receiver may be appointed by any Ins. Court 
with directions to take immediate possession of 
the property of the alleged insolvents; (6) the 
powers to be exercised by an interim receiver 
shall be determined by the Court with refer- 
ence to* O. 40, C. P. Ct»de; (c) ttj ensure com- 
pliance with its order, the Ins. Court ca;t 
remove a person in whose possession such pro- 
perty IS, but it cannot remove any person 
whom the insolvent has not a present light so 
remove. 36 P.L.R. 205 i<)34 1 -. 1006. 

See also 1938 C. 182. \Vh cre ihc property 
IS under a mortgage and nioripngrc 

iri possession throuRh hjs tenant^ in 
ordinary circumstances the Court is not com- 
petent^ to remove ilic mortgagee from the 
possession ol the f>roprrty as ihc insolvent 
himself cannot do so. Where the person throuci^ 
whom the mortgagee is in po<sr.ssion is ihe 
insolvent himself, the rccc-iver takes the pro- 
perty subject to the burden, il' any, and is 

elect whether to retain it or nr>t if 
burden is too onerous to be borne by him . 
the^ interim receiver elects to Kinnin in 
possession, he shall have to discharge tlve oLli- 
®^iached to the pr^ perty igSt- I.. 1006 

Ordinarily an od inientfi Rc*ceivcr is appointed t> 
preserve property from destruction or disaj p<-a- 
rancc. 32 I.C. 897^3 LAV. 42 C:. 2^0. 

As to powers of interim receiver^ see 23 LAV. 
30 o-= 5 o M.L.J. G65. LfTcct of such appoint- 
ment IS that lie will have sur h of the powers 
inferrable on a receiver appointed unde r Ck 
J"- Code. 1927 M. C93 53 M.L..I. 142. 

ppomtment of a receiver in respect ol undixi- 
n T of joint family pr<ip< r(y L not \nlid. 

4 !• C. 526. See also 49 LAV'. 422- 1939 

♦ 43 °* Power of interim receiver 
apply under O. 21, R, flg, to have sale of 


insolvent's properties set aside* [see 1926 M* 
357 = 50 M.L.J. 239.] A receiver appointed 
under S. 20 does not have all the powers of a 
receiver appointed after adjudication but it is 
necessary for the Court to make an order under 
that section in which the Court may in its 
discretion direct him to take immediate posses^ 
sion of the property or any part thereof. On 
the other hand, in the case of a receiver 
appointed under S. 56, the property imxnedia- 
tely vests in him from the moment of his 
appointment, g P. 945. See also 1938 Nag. 
230 « I.L.R. (1940) Nag. 161 = 1938 N.L.J. 40. 
Order appointing interim receiver — Discretion 
— Second appeal. 34 Dom.L.R. 382=1932 B. 
228. 

Secs. 20 and 21 . — Where a creditor filed 
an application, unsupported by an affidavit^ 
nominally under the provisions of S. 20 
(but really to get an order under S. 21) 
praying for the appointment of an interim 
receiver of not only the properties of the 
debtor but also the properties which were sup- 
posed to be his and for directing him to take 
immediate posse.ssion thereof, the Court ordered 
accordingly, and the Ollicial Receiver went and 
took posses.sion of a shop which stood in the name 
of and which was ostensibly carried on by some- 
body quite difi'erent from the debtor, in a high- 
handed manner, thouKh he protested and set up 
a claim to be the owner of tlie shop and contended 
that the properly had nothing to do with the 
insolvent. fields that the conditions required by 
S. 2 1 and the prt>vis(> to it Imd nvvet been fulfilled 
and no materials had been placed before the 
lower C<;urt. 'I hc rcc<'iver should have stayed 
his hand until the question of whether or not the 
shop was the property of the debtor had been 

a Court, after an investigation. 

He should liavc gone away and brought the 
matter before the Court in order tliat the 
claim put forward by the stranger might be 
properly adjudicated upon. The order of llie 
ti<»urt in so tar as it purported or was assumed 
to authorise the receiver to take possession of the 
shop i>( a third party is an illegal order and one 
made without jurisdiction. ! .I..R. ( i 038 i i Cal. 
243 - GG C.L.J. 61 = i<j2li C. 182. 

21 . — L'nder S. 21 C^.>url <an make an 
order for security at ativ time :itor after ad- 
mitting petition. 93 1 . C. 90} t9-»6 L. 360. 

Wlien the Court has only ordered the debtor 
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( 1 ) order the debtor to give reasonable security for his appearance until 
final orders are made upon the petition, and direct that, in default of giving such 
security, he shall be detained in the civil prison ; 

(2) order the attachment by actual seizure of the whole or any part of 
the property in the possession or under the control of the debtor, other than 
such particulars (not being his books of account) as are exempted by the Code 
of Civil Procedure, 1908, or by any other enactment for the time being in force 
from liability to attachment and sale in execution of a decree; 

(3) order a warrant to issue with or without bail for the arrest of the 
debtor, and direct either that he be detained in the civil prison until the disposal 
of the petition, or that he be released on such terms as to security as may be 
reasonable and necessary : 

Provided that an order under clause (2), or clause (3), shall not be made 
unless the Court is satisfied that the debtor, with intent to defeat or delay his 

creditors or to avoid any process of the Court, — • j- 

(t) has absconded or has departed from the local limits of the jurisdic- 
tion of the Court, or is about to abscond or to depart from such limits, or is 

remaining outside them, or . , , j . r ^ 

(it) has failed to disclose or has concealed, destroyed, transferred or 

removed from such limits, or is about to conceal, destroy, transfer or remove 

from such limits, any documents likely to be of use to his creditors in the course 

of the hearing, or any part of his property other than such particulars as afore- 


said. . . , ^ 

22 The debtor shall on the making an order admitting the petition pro- 
duce all books of account, and shall at any 
Duties of debtors. thereafter give such inventories of his property, and 

such lists of his creditors and debtors and of the debts due to and from them, 
respectively, submit to such examination in respect of his property 
tors attend at such times before the Court or receiver, execute such instru 
ments, and generally do all such acts and things m relation to his property as 
may be required by the Court or receiver, or as may be prescribed. 


NOTES. 

to appear in Court to answer the allegations 
made against him. the penalty for o°‘ 

appearing being an adjudication order m 
aCrence of the insolvent, the Court -s not justi- 
fied in issuing a warrant for the arrest of the 
debtor. Such order cannot be deemed to be 
under cl. (O- It can be only passed, xmder cl. 

/a'i S 21. 1929 L. 808. 

. /j\ — xhe seeurity cannot be sum- 

ma®rdy enfom^d! Proper course is ,o obtain an 

assignment and sue. 7 273 ; *9 B. 694. 

^^^Sub-sVe ^( 2 ). — Scope and object of, 59 
C ^1338=36 C W.N. 74 '- S. 21 (2) contem- 

plates an order of attachment which is ^nalogo^ 
To an attachment before judgment and the 
provisions of the Code of Civil Procedure apply 
lo such attachments by virtue oi the provisions of 
S «iofthe Provincial Insolvency Act. l.L.K. 

I C. 245 = 66 C.L.J. 61 = 1938 C. 182. 

Veslirig properties with an ad mfertm receiver 
wSc sale proceedings were going on m exe- 
cution is illegal. 32 I-G. 897 — 3 L W. 250. 
Attachment under this section is analogous to 
an attachment before judgment. 

In alleged o%vncr must be enquired into. The 
luc-ed owner can wait and appeal or object 
10 the attachment itself. 24 I. 752 3 - 5 ^ 

As to Stamp /or Secuniy ^nd under S. 21 (2), 

47 L.W. 154= (*938) 1 M.L.J. 159 - 


Secs 21 , 28 and 56 : Comparison of powers 
CONFERRED BV. — As the debtor Continues to bem 
possession of property prior to adjudication, the 
Insolvency Court is empowered by f. 21 (2) to 
get at the property in the possession of the debtor. 
But after adjudication all property of the insolvent 
vests by virtue of S. 28 (2), in the Court or 
receiver. S. 56 (3) empowers the Court or 
receiver to remove persons m possession and 
obtain actual physical possession. But if the 
third person in possession sets up a title, a Court 
has no power under S. 56 to summarily direct 
him to deliver up possession. In such a case the 
Court has to try under S. 4 the issue whether the 
insolvent is entitled to the property or not. The 
more convenient course is to authorise a creditor 
to conduct the proceedings on its behalf under 
S. 28 (2) and present the necessary petition for 

that purpose. 1938 N.L.J. 384=1939 . 

Sec. 22 . ^The provision in first part ol b. 22 

that the debtor shall on the making of an 
order admitting the petitions produce all 
account books is not applicable to a case when 
an order has been made on a creditor s peU- 
tion But the second part of the section applies 
to both classes of cases, viz-, debtor’s and credi- 
tor’s petition and to all stages of the procee- 
dings that follow the order admitting the peh- 
tion leaving it to the Court or the receiver to 
make the requisition at the appropriate sta^. 
[In re (1882) 21 Gh.D.jiSi, Rcf.J 61 C. 
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.23. (1) At the time of making an order admitting the petition or at any 

„ - £ j subsequent time before adjudication, the Court may, 

e ease o e or. debtor is under arrest or imprisonment in exe- 

cution of the decree of any Court for the payment of money, order his release 
on such terms as to security as may be reasonable and necessary. 

(2) The Court may at any time order any person who has been released 
under ^is section to be re-arrested and re-committed to the custody from which 
he was released. 

(3) At the time of making any order under this section, the Court shall 
record in writing its reasons therefor. 


24. (1) On the day fixed for the hearing of the petition, or on any subse- 

quent day to which the hearing may be adjourned, the 
Procedure at hearing. Court shall require proof of the following matters, 

namely, — 

(o) that the creditor or the debtor, as the case may be, is entitled to 
present the petition : 

Provided that, where the debtor is the petitioner, he shall, for the purpose 
of proving his inability to pay his debts, be required to furnish only such proof 
as to satisfy the Court that there are prima facie grounds for believing the same 
and the Court, if and when so satisfied, shall not be bound to hear any further 
evidence thereon ; 


NOTES. 

537=149 I- C. 352 = 38 C.W.N. 642=1934 C. 

J og. After admitting petition. Court may 
eraand inventory of the dcbior’.s property and 
lists of debts due to and from his creditors and 
debtors. 93 I.C. 903=1926 L. 360. See also 
1936 N. 237. [Absence of due notice under S. 19 
(3), effect of]. 

Sec. 23 . — There is no inherent jurisdiction 
for the Ins. Court under S. 5 to pass a protec- 
tion order or an order protecting the alleged 
insolvent from arrest and imprisonment in exe- 
cution of a money decree otherwise than under 
the provisions of S. 23 and 31. 148 I.C. 975 = 

*934 L- ** 3 - As to protection order by Ins. 
Court and arrest of judgment-debtor, see 3 ^ I.C. 
877=1924 P. 559. Court is not bound to release 
though security is furnished. 3 P. 543. Where 
a Court accepts the security furnished by a 
petitioner in insolvency but on objections by the 
other side finds that it is not sufficient, it has 
inherent jurisdiction to demand fresh security. 
*935 I— 148. Whether person not arrested can 
Mk for protection order, 47 M.L.J. 530 — 20 
L.W. 870; 47 M.L.J. 783—20 L.W. 879. Mere 
issue ofwarrant of arrests is not sufficient, but 
actual arrest should have been made to obtain 
protection under this section. 148 I.C. 975^ 
*934!-'. 113; 1931 L. 121. An Ins. C’ourt has 
no jxiwer to pass an order of interim protection 
m favour of a person arrested by a person cm- 
ptwered to arrest under S. 10, Sind Knruinbe- 
red Estates Act : 1927 S. 123 = 22 S.L.R. 24; nor 
arrested under S. 45 of the Ixiwcr Burma Land 
and Revenue Act, 5 R. 8 ij 6 -=io 9 I.C. 145= 
* 9^8 81. Imprisonment under S. 488 f3), 

Cr. P. Code — If imprisonment in execution of 
. order for payment of money — Protec- 

tion order — Effect of. 1940 M.W.N. 237. 

T • — Scope. — sec 36 M. 402; also 108 

I.C. 433 (i)=ig28 N. 226. No elaborate 

eiwuiry into validity of debts need be held. 97 
I.C. 463=24 L.W. 219; 1927 C. 69; 8 Pat.L.T. 


184=1927 P. 188. In administering the Act, it 
is the duty of the Court hearing petition by a 
debtor, to be satisfied prima facie and after 
following the necessary procedure and making 
the necessary investigation, to come to a conclu- 
sion that the statements of the debtor are true 
and that the insolvency application is honest 
and hona fide. 1937 P. 62. See also 1942 N.L.J. 
409. S. 24 does not contemplate a searching 
enquiry. Under that section only prima fiacie 
proof of his right to present an application 
has to be taken. 1930 L. 644. See also 1942 N.L. 
J. 409. It is unfair on the part of the Court to 
order the debtor in every case to file inventories 
of his properly and list of debts due from them 
to others, without petitioning creditors having 
first established their right to present the peti- 
tion. In the absence of circumstances to justify 
such an order it is necessary for the Court to 
proccc<l under S. 24 by calling upon the peti- 
tioning crcditor.s to establish their right as defi- 
ned in S. 9 to present a petition before taking 
any other ar tion against the debtor. 119 I.C. 
753= '920 L. 636. Where an insolvency peti- 
tion has been presented by a person claiming 
to be a creditor of the debtor, it is open to 
another creditor of the debtor to contest the 
petition on the ground that tlie petitioner is not 
a creditor at all. 38 F.L.R. 729=1936 L. 499. 
Enquiry under .S. 24 — Finding that debt is 

fictitious — If res judicata. See 40 P. L. R. 316. 
Wlicre in a creditor’s petition, the insolvent 
denies the existence of the debt, the Court is not 
bound to decide every question connected witli it 
or which may incidentally arise frtjtn it. It can 
refer the parties to a regular suit, if it flunks 
that a complirated cjucstion oflaw or fad arises 
in the case. 59 B. 161=36 Bon>.i,.K. 1236. 
Evidence of benami, if and when <"in be taken. 
1928 P. 477. Omission and rt^U-staternent of 
debts ne«-d not br enquired itito. 36 M. 402 = ^2 
M.L.J. 52. See also 26 I.C. 24; 1930 L. 738 (j). 
The Court is bound to enquire as to the existence 


4144 


The Civil Court Manual (Imperial Acts). [S. 24 


(6) that the debtor, if he does not appear on a petition presented by a 
creditor, has been served with notice of the order admitting the petition; and 

(c) that the debtor has committed the act of insolvency alleged against 

him. 

(2) The Court shall also examine the debtor, if he is present, as to his 
conduct, dealings and property in the presence of such creditors as appear at 
the hearing, and creditors shall have the right to question the debtor thereon. 

(3) The Court shall, if sufficient cause is shown, grant time, to the debtor 
or to any creditor to produce any evidence which appears to it to be necessary 
for the proper disposal of the petition. 


NOTES. 

of the debt if the debtor denies the debt. 99 I.G. 
666*= 1927 L. 1 1 1 ; 109 I.G. 552- Proof required 
from debtor see 29 L.W. 750= 1 13 I.G. 290. Mere 
inability to pay debts is not enough. Court has to 
record finding as to act of insolvency under cl-(tf). 
115 I.C. 419=1929 L. 239. Oebtor swearing to 
correctness of his debts and want of other pro- 
perty — Petition should not be dismissed. * 93 ® 
L. 75. In the case of a petition presented by a 
creditor, although the act of insolvency may 
have been proved, it is not open to the Court 
merely on that fact being proved to adjudge the 
debtor an insolvent. The Court must examine 
the debtor as to his property, conduct and deal- 
ings and his ability to pay his debt?. 193® I— 
855 (*)• The Court is not bound to accept the 
statement of the petitioner but should investigate 
the facts for itself. 12 P. 866. When a prima 
facie case is made out the Court should not reject 
the debtor’s application simply because it is 
shown that he had in part entered into certain 
colorable transactions. 37 C.W.N. 841. The 
fact that the debtor acts m ila fide and dishonestly 
in presenting insolvency application inasmuch as 
he includes some fictitious items both on the side 
of liabilities and assets is no ground for refusing 
application, if it is fouri'^J that he is unable to 
pay his debt. 193® ^ 44 ‘ Hut the creditor 

should not be prevented from letting in evi^t-’rice 
to .show that several of the debts arc fictitious, 
as he is entitled to show that the debtor is in a 
position to discharge his liabilities and that he 
has no right to present the petition. 144 I.C. 
102=1933 L. 629. Where the insolvent having 
admitted the debt of the petitioner, the Court 
did not consider it necessary to frame an issue 
and call for furilier prool, it is open to the 
District Judge in appeal to frame an issue on the 
Doint and remand the qase for evidence thereon, 
if he thought it fit to do, but he IS not luslified 
in dismissing the petition without giving the 
petitioner an opportunity to produce prt?ol of 

his debt. 148*1.0. 9’®= {934 L- .128(1). 

Sec 24 , proviso. — Vy»u.Tc it was shown 
that the debtors had suffered an attachment on 
a previous occasion, they had been trying to 
witicl up their business ever ^ince, their trade 
had been very much reduced ftild the Court had 
no prima facie difficulty iiu inferring that they 
were unable to pay ihcir c^bls, the debtors are 
entitled to be adjudicdteck'*as insolvents,, and the 
Court is not justified in refusing to adjudicat.e 
them on the ground that’ they failed- to product; 
theif account books for three ceriain years. ^ 59 

G. 1279=1932 C. 817- . ,1 o - / s • 

Sec. 24 (2).— The object of S. 24- (2) is 
obtain information at as early a stage 


to 

as 


possible of the property and the whole ^ con- 
duct of the debtor in relation to the insol- 
vency proceedings ; therefore the failure to 
examine the debtor when the petition is pre- 
sented by a creditor does not invalidate the 
subsequent proceedings, unless it can be shown 
that the debtor has been prejudiced by the 
omission. Where the debtor filM a written 
statement and gives evidence on his behalf and 
is in no way prejudiced by the omission to examine 
him under S. 24 (2) the order of adjudicauon 
cannot be set aside on the ground of such omis- 
sion. 1741.0.61 = 1937 N. 226. Under S. 24 
the Court is not bound to accept the debtor s 
mere statement 2is prima facie proof of his allega- 
tion that he is unable to pay off his debts. 4* 
C.W.N. 804. Where an insolvency petition ha* 
been presented by a person claiming to be a 
creditor of the debtor, it is open to another 
creditor of the debtor to contest the petition on 
ground that the petitioner is not a creditor at 
all. 38 P.L.R. 729=1936 L. 499. The 
procedure indicated in sub-S. (2) is to^ _be 
adopted as a preliminary to the decision 
as 10 whether the petition shoulJ be granted 
or not. The hearing of the petition is no 
mere formal matter. When the petitioning 
debtor says he has no books ol account, it is the 
duty of the Court to be satisfied prima facie and 
after following the necessary procedure and 
making the necessary investigation to come to a 
conclusion that the statements by the debtor are 
true, before the petition can be granted. 13 
Pat.L.T. 714. The fact that the debtor has 
concealed his account books is no ground for 
dismissing the application. 34 Punj.L.R. 69 = 
*933 33 ®* The examination of the debtor is 

absolutely necessary when he applies to be 
adjudicated. 14 I.G. 416 = 9 A.l^.J. 233; 87 I.C. 
751. The provisions of S. 24 (2) arc mandatory 
and the Court ‘must examine the insolvent with 
reference to the facts stated in the petition 
before dismissing his application for being 
adjudicated an insolvent. 1930 L. 746. The 
provision^- of cl. (2), S. 24, arc mandatory and 
the failure to observe them vitiates the order ot 
the trial Court. The section, docs not dis- 
tinguish- between debtors’ and creditors’ peti- 
tions. (1936' L. 746, Rel. on; 1932 R. 67, Diss. 
from.) 1930 Pesli. i 39 i 192? C. 32; 192® ^* 

^ -Sub-Sec. ( 3 ). — for ^'e'xlension of time" and 
^‘sufficient emtse^'y sec 36 M. 402=22 M.L.J. 52; 9 
I.C. *461. The question of granting funher time 
can be considered only • after examining the 
debtor. 14 I.C. 416=9 .-\.L.J. 233; also 1927 R. 
329 (2). Witnesses not absolutely necessary— 
' Dismissal of ^ debtor’s petition for want ot 
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(4) A memorandum of the substance of the examination of the debtor 
and of any other oral evidence given shall be made by the Judge, and shall form 
part of the record of the case. 


25. ( 1 ) In the case of a petition presented by a creditor, where the Court 

_ . , is not satisfied with the proof of his right to present 

ismissa o petition. petition or of the service on the debtor of notice 

of the ord'er admitting the petition, or of the alleged act of insolvency, or is 
satisfied by the debtor that he is able to pay his debts, or that for any other 
sufficient cause no order ought to be made, the Court shall dismiss the petition. 


(2) In the case of a petition presented by a debtor, the Court 
dismiss the petition if it is not satisfied of his right to present the petition. 


shall 


NOTES. 

witnesses other than th< debtor himself, without 
recording whether he was disbelieved is wrong. 
lOO I.C. 1004 (i)=i927 R. 329. 

CoNsTRticmoN OF SECTION.— The provisions of 
S. 24 ought not to be interpreted in such a way 
as to reduce the requirements of the most salu- 
tary new provision that the debtor must prove 
his inability to pay his debts to a mere assertion 
or nominal proof. He must prove prima facie 
grounds for believing the plea as to inability to 
pay debts. 9 Pat.L.T. 444=1928 P. 477. 

Sec. 25 ( 1 ). — “Ability to pay debts’* is a 
ground for dismissal only when the petition is 
by a creditor. 39 I.C. 590. See contra 37 I.C. 
109. The words “any other sufficient cause” 
must be read along with “is satisfied by the 
debtor” and refers to petitions filed by creditors. 
83 I.C, 967=1924 A. 686; ii I.C. 743. See 
contra g I.C. 461. Where an insolvency 
petition is dismissed by the Court upon the 
statement by the creditor that his debt had been 
paid and that the petition should be dismissed, 
such dismi.ssal is one under S. 25 (i) of the Act 
as it comes within the words “ for any other suffi- 
cient cause” of that section. 1938 M. 267 = (i938) 
2 M.L.J. 179. The words “for any other 
sufficient cause” in S. 25 cannot be taken to 
overide an express provision of law especially on 
a question of procedure. Hence where the 
Court has no jurisdiction lo proceed under 

0. 11, R. 21^ Q. p. Code, it cannot do so under 
the general provisions of S. 25, Insolvency Act. 

1. L.R, 1936 N. 142=1936 N. 130. Statements 
by debtor in answer to an application by a 
c^^itor may amouflt to sufficient’ proof of act 
of insolvency. 18 I.C. 729. 

Se,». 25 ( 2 ). — The right to be adjudicated is 
a statutory right and not a matter of discretion 

Court, when the debtor satisfies the -necessary 
conditions. His misconduct is not a ground 
mr refusing adiudication. 44 C. OS'} — 32 
M.L.J. I (P.C.j; 9 I.C. 682; 27 P.L.R. 

734 - See also 37 I.C. 391 ; 1 1 I.C. 745; 36 A. 250 
“=23 l.G. 4. As scope of enquiry on 

a petition by debtor, see 162 I.C. * 278. 
= *936 Pesh. 102. For rejection of a peti- 
tion on the ground of its being intended as an 
abu.se of the process of Court, a distinct finding 
on evidence is essential. 14 M.L.T. 387 — 2«2 
276. If the petition amounts to ah abuse 
of the process of Court petition may be dis- • 
37 I.C. 391; 36 A. 250 = 23 T.CT. 4. 

What are not good ground^ for Di^mis- 
o*'der to escape adjudication on a 
well-founded petition and act of insglVcncy, a 

CC.M .— 519 


debtor must satisfy the Court that he has a 
present ability to pay credi-tors, and it is not 
sufficient for him to show that he will be able 
to pay in the more or less distant future. 43 
L.W. 516=1936 M. 275. Mere presence 
of unliquidated assets does not necessarily prove 
that they are capable of being liquidated. 
Unliquidated assets cannot be sufficient to 
discharge debts until they are liquidated 
and until those steps are taken, willingly or un- 
willingly by the debtor, it cannot be said that, 
at the time when the petition is put in, praying 
for his insolvency, he is able to discharge his 
debts in the ordinary sense of the term. The 
fact that he might pay them off if a purchaser 
was available and if he had time given to convert 
his assets into cash does not affect the question 
whether at the time of the presentation of the 
petition and up to the time when this point 
arises for decision he is or is not able to pay his 
debts. Therefore although he has assets which, 
if liquidated, would provide sufficient money to 
discharge his debts, yet if he has no liquidated 
a.sse(s with which to pay his debts at pre.sent he 
must be held not be to able to pay his debts and 
therefore liable to adjudication as an Insolvent. 
The mere fact that the “ value ” of the immov- 
able property owned by the debtor is in excess 
of his liabilities, is not sufficient to prove his 
ability to pay his debts, rcgardl<*ss of all other 
considerations. What he has to show in each 
particular case is whether lie po.ssesses such 
lealizablc assets, as can withiti a reasonable time 
be made available to meet all his liabilities. 
Where the assets realizable at the instance of the 
creditors are much less than the debts due to 
them, and there is n<) reasonabh; prospect of the 
debtor paying them by \<>luntary alienation of 
his land and the tiebts have been due for a 
considfieablc time but no effort whatever has been 
made by the debtor to pay off the creditors nor 
has he any present intention of paying them 
anything by liquidating any of his assets it must 
be held that the debtor is “ unable to pay his 
debts” within the meaning of S. 25. I.L.R. (1930) 
L. .108=1939 L. 349. Where under .S. 2-3 an 
application is made by a creditor for adjudicat- 
ing his debtor as insolvent, the burden of proof 
lies upon the debtor to show that he is able to 
pay his debts. Although a debtor mav liav<- 
assets which, if liquidated, would provide suiii- 
cient money to discharge his debts, if he has .no 
liquid ■ assets wherewith to pay his debts, he 
should be deemed to .be unable to pay his 
■^debts. 1937 N. 127. A petitioning creditor 
need nqt, under S. 25 (t) do anytiiing more 
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26. (1) Where a petition presented by a creditor is dismissed under sub-, 

. - f section (1) of section 25, and the Court is satisfied 

^ that the petition was frivolous or vexatious, the Court 

may, on the application of the debtor, award against such creditor such amount, 
not exceeding one thousand rupees, as it deems a reasonable compensation to 
the debtor for the expense or injury occasioned to him by the petition and the 
proceedings thereon, and such amount may be realised as if it were a fine. 

(2) An award under this section shall bar any suit for compensation in 
respect of such petition and the proceedings thereon. 


NOTES. 

than prove his right to present the petition 
and the alleged act of insolvency ; or that 
the adjudication has to follow unless the 
Court is satisfied by the debtor that he is able to 
prove his debts. It is not for the creditor-peti- 
tioner to prove the debtor’s inability to prove his 
debts. 47 L.W. 772 = 1938 M. 489, The pro- 
visions of S. 25 relate to the defence that the 
debtor may put up even though the petitioning 
creditor satisfies the conditions required by the 
Insolvency Act. Therefore in a creditor’s 
petition although he may have proved that the 
debtor has committed an act of insolvency, if 
the debtor makes an allegation that he is able 
to pay his debts and attempts to prove it, the 
Court is bound to enter into the matter and if 
satisfied as to his ability to do so, dismiss the 
creditor’s petition. I.L.R. (1939) Lah. 408 = 41 
P.L.R. 785= 1939 L. 349. Irregular accounts not 
relevant to the question of adjudication 9 I.C. 
682. Insufficient evidence of inability to pay 
debts. 14 I.C. 570 = 9 A.L.J. 699. Suspicion 
that the debtor is guilty of criminal misappro- 
priation. 50 I.C. 192 = 41 A. 486. An endeavour 
on the part of the debtor applicant to keep back 
the property. 17 I.C. 92=10 A.L.J. *88. 
Change of residence or false account ofin''ome 
and debts. 60 I.C. 848 = 2 Pat.L.T. 166. That 
evidence on the other side shows him to_be a 
man of sufficient means. 14 I.C. 224. Omission 
to di'-close dismissal of a previous application. 
40 I.C. 445=15 A.L.J. 572. Failure fo examine 
the debtor is not one of the facts on the proot 
of which the Court is bound to dismiss the peti- 
tion and unless the debtor is thereby prejudiced 
failure to examine the debtor as provided m 
S 24 (2) docs not vitiate the adjudica- 

tion. 10 R. 187=1932 R. 67. But s.e contra 1930 
L. 746; 1935 Pesh. 139; *927-0. 32; *926 L. 
«voa Grounds for dismis.sal must be set forth. 

i C 870 = 15 C.L.J. 631. Full enquiry as to 
truth of particulars of property is not perlinent. 
Thev become relevant only after adjudicaiioii. 

6 751 = 1922 B. 80. Dismissal for default »s 

not a bar to a fresh application. 49 I.C. 229. 
Nor is subsequent petition, where fresh and 
changed circumstances are alleged, barred by 
reason of dismissal of prior petition. 154 I.C. 
3^4=1935 Pesh. 25. Adjudication docs not bar 
question whether petitioner can be discharged. 

12 I.C. 403 (M.). . , . 

Api'Eui.ATii Court will not in general exercise 

its discretion under S. 25 to set aside order 
of adjudication. 50 M. 396=1927 M. 153 
= ci M.L.J. 680. Where the lower Court 
has not actually exercised the discretion 
under S. 25, it is not open to the appellate 


Court to base its decision on the ground thai 
the lower Court has exercised such discretion. 
There can be no unconscious exercise of discre- 
tion. But it would be open to the appellate 
Court to exercise that power itself. I.L.R. 1936 
N. 142=1936 N. 130. Where the Court refused 
permission to verify the petition and order the 
same “to be struck off from the register,” held, 
that the order should be deemed to be one of 
dismissal passed under S. 25 and that the same 
was appealable. 133 I.C. 626=1932 L. 2O. 

Sei S. 25 and 27 : Petition bv debtor — 
Scope of enquirv. — No elaborate enquiry is 
required at the initial stage of the bankruptcy 
proceedings when the petitioner is a debtor. It 
has to be seen whether the petitioner has made 
out a prima facie case for adjudication by prov- 
ing that his debts exceed Rs 500 and that he 
is unable to pay those debts. The fact that 
petitioner is acting mala fide by keeping back 
his account books docs not arise at this stage at 
all and where the Court dismisses the petition 
merely on the ground that the petitioner has 
kept back his account books, it commits a mate- 
rial irregularity and its order is open to revision. 
162 I.C. 278=1936 Pesh. 102. 

Sec. 26 . — The word “debtor ” in S. 26 means 
any one against whom an insolvency application 
has been presented by a creditor. The person 
applying for compensation under that section 
need not in truth be a debtor at all. 1938 M. 
267= (1938) 2 M.L.J. 179. For the application 
of the provisions of S. 26 it is not necessary that at 
the time of dismissal under S. 25 (i) itself the 
Court should be satisfied that the petition was 
frivolous or vexatious. The Court can consider 
the matter on a separate application even though 
it did not do so at the time of dismissal of the 
petition under S. 25 (i). 1938 M. 267 = (r938) 

2 M.L.J. 179. A creditor in whose favour a 
Hindu father had executed a promissory note 
found to be binding on the family presented a 
petition in insolvency against the father and his 
two sons to have them declared insolvents. 
About 4 months later, on the creditor’s statement 
that his claim was satisfied, the insolvency petition 
was dismissed under S. 25 (i). The sons claimed 
compensation under S. 26 of the Act. It was 
found on evidence that the debt was one binding 
on the family for which the sons’ share could be 
made liable. Held, that under the circumstances 
the creditor had sufficient grounds to reasonably 
suppose that fraud was being attempted by the 
sons also and therefore it could not be held that 
the petition of the creditor against the sons was 
frivolous or vexatious and that therefore no 
coinpen-sation was recoverable. 1938 M. 267= 

(1938) 2 M.L.J. 179. 
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S. 28] 


Order of Adjudication. 


27. If the Court 

Order of adjudication. 

discharge. 


does not dismiss the petition, it shall make an order of 
adjudication, and shall specify in such order the 
period within which the debtor shall apply for his 


(2) The Court may, if sufficient cause is shown, extend the period with- 
in which the debtor shall apply for his discharge, and in that case shall publish 
notice of the order in such manner as it thinks fit. 


28. (1) On the making of an order of adjudication, the insolvent shall 

aid to the utmost of his power in the realisation of 
Effect of an order of ad- his property and the distribution of the proceeds 
judication. among his creditors. 


NOTES. 

Sec. 27 . — Where a person brings his case 
within the four comers of the Act, he is entitled 
to an adjudication as a matter of right and there 
is no question of an abuse of the process of the 
Court. Distinction between cases of adjudication 
and annulling the same pointed out. 51 C.L. 
J* 545=1930 C. 576. Whether a lunatic can 
be adjudged an insolvent is still an open ques- 
tion. 1930 M.W.N. 651. Duty of Court to 
specify time for discharge is imperative- 7 P. 
375= 1928 P. 338. At the time of adjudi- 
cation of a 6rm a Court need not make an 
order as to the course of administration of 
joint estate of firm and separate estate of part- 
ners. 55 I.C. 186. See also 27 P.L.R. 734. Court 
cannot order cancellation of alienation. 1921 

M. W.N. 810. Property vests in O.R. only on 
an order lo that effect. As to whether the 
principle of ratification will apply when the 
order is passed subsequent to O. R.’s dealings 
with the property, see 85 I.C. 439 = 47 M.L.J. 
749 and 51 M.L.J. 529 (F.B.). No appeal lies 
against an order refusing to extend time. 89 I. 
C. 959 - ‘S're also 1926 O. 186. Insolvent cannot 
apply for second order of adjudication. 1929 
O. 149. Conditional order of adjudication bad. 
9 P. 304=1930 P. 326. A co-parcener cannot 
be adjudged insolvent simply^n the ground that 
he canr.ot enforce partition of the joint property 
during the lifetime of his father. 122 I.C. 237 
(21 = 1930 L. 227 (2). A person can be declar- 
ed insolvent in spite of the fact that he died be- 
fore the ^ creditor’s application for his being 
declared insolvent was decided. 22 P.L.R. 151 
= 1933 L. 264. 

Sec. 27 ( 2 ). — Adjudication does not i{}%o 
jacto become annulled on the expiry of the 
time fixed for discharge. 29 Punj.L.R. 122 = 
107 I.C. 394= 1928 L. 82. Power to extend 
Ume. 1927 L. 763 ( I ). .See flLo 27 N.L.R. 374; 1938 

N. 312. A Court has jurisdiction to extend the 
time originally fixed utider S. 27 for an applica- 

^ debtor of discharge, after the expiry 
of that time but before an order of annulment 
« passed under S. 43. All that is intended by 
43 (t) is^ that, if no one applies for an e.x- 
tension of time or no extension of lime is given, 
tne Court must then annul the adjudication. A 
judge Was absent on the day fixed for applying 
^**‘^"*rge and the insolvent did not apply 
on that ground. The case was posted to another 

atc_ when the insolvent applied. The iudge 
dismissed the application as being belated on 


extena 


tne ground that he had no power to 

time. Held^ that the judge had power to extend 
time and that he had power to consider appli- 
cation. 144 I.C. 869=1933 R. 133. Sef also 
*937 A.L.J. 773. Where an order of the 
Insolvency Court fixing a year for the insolvent 
to apply for discharge, is challenged by way of 
appeal and revision, the original order of the 
Insolvency Court is not the final order in matter 
and time for applying for discharge should be 
calculated from the date of the order in revision. 
1941 O.W.N. 587= * 94 * O. 308. S. 27 (2) 
gives the Court power to extend the time within 
which the debtor shall apply for his d-scharge, 
and it applies as much to cases beyond tVie ex- 
tended period as to those within it, so long as 
the application is. made before any order of 
annulment is made by the Court. Further, 
S. 148 of C. P. Code allows the Court to en- 
large the time even in cases in which the appli- 
cation for extension of time is after the expiry of 
the time originally fixed. 53 M. 288 = 58 .VI.L. 
J. 369 (F.B.). See also 117 I.C. 87=1929 L, 
399; I 13 I.C. 357 = *929 N. ii; lo L.W. 
357; * 94 * O.W.N. 857=1941 O- 308. An 

applicaiiun of the insolvent f«>r discharge 
can also be an application for extension of time, 
although it does not specifically ask for .such ex- 
tension- I 17 I.C. 87=1929 L. 399. The Court 
can- extend time of its own motion. 8 R. 506. 
See also 14 Luck. 40=1938 O.W.N. 377=1938 

O. 122 (F.B.). 

Secs. 27 and 43 . — Ss. 27 and 43 should be 
read in a manner so as not to contradict each 
other and an Ins. Court can e.xiend the time 
for applying for discharge even after the expiry 
of the period fixed on the date of adjudication. 
A power to grant further time carries with it a 
power to grant extension even after the expiry of 
the term originally fixed, since annulment of 
adjudication is not automatic. 55 A. 241 = 1933 
A. 230. SeeaUo 1942 O. 97 =* 94 i O.W.N. 1190 
= 17 Luck. 271; 1939 N. I03=I939N.L.J. 96 ; 
1937 A.L.J.:7j=i937 A v 5 J 6 . 

be s- 2/ and 53 . — The Court should not at 
the time of adjudication avoid tlie alienations 
by the insolvent unless and until it is mo\ ed by 
the O. R. under S- 53, or by an aggrieved 
party. Even if the Court purported to declare 
the mortgage by the insolvent void> it is not res 
judicata so as to preclu le the m'>rtgagcc from 
suing for declaration of its validity. (45 M. 
189, Ref.) 1932 M. 233 = 6 j2 M.L.J. 177. 
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(2) On the making of an order of adjudication, the whole of the pro- 
perty of the insolvent shall vest in the Court or in a receiver as hereinafter 
provided, and shall become divisible among the creditors, and thereafter, ex- 
cept as provided by this Act, no creditor to whom the insolvent is indebted in 
respect of any debt provable under this Act shall during the pendency of fhe 
insolvency proceedings have any remedy against the property of the insolvent 
in respect of the debt, or commence any suit or other legal proceeding, except 
with the leave of the Court and on such terms as the Court may impose. 


'SHXON 

Sec. 28 . — Adjudication itself does not mean 
that the debtor could not be arrested, even 
though no protection order is passed. 

49 A. 201 = 1927 A. 418; 160 I.C. 33 = 

1936 G.W.N. 56=1936 O. 177. No immunity 
from arrest until protection order is obtained. 
1929 L. 453 - Effect of deleting in the New 
Act the words “on persons’* in S. 28 

considered. 54 A. 416=1932 A. L. J. 186. 
Where the appellant prayed that a decl- 
aratory decree should be set aside and the deci 
aratory decree was to the effect that property 
was not attachable under the decree, held^ that 
the appeal was not barred by S. 28. 54 A. 53 ^ 

= 1932 A. 382. An insolvent is under S. q 8 
(1) required to aid the Court ‘in the realisation 
of his property.’ Property here includes moneys 
received by way of income. Though Palampat 
land granted for the purpose of maintenance 
does' not pass to the Court on insolvency, the 
same does not apply to income from it. 1942 
N.L.J. 246=1942 N. 83=I-I-.R. 194 * N- 714 - 
Insolvency OF FIRM — Only adult partners 
WILL BE ADJUDICATED. — When a firm consists of 
adult and minor partners and an adjudication 
order is sought against the firm itself, it will not 
be made against the firm, but the adult partners 
alone will be adjudicated. 1935 R- 327 - 

Sec. 28 ( 2 ) : General. — As to difference 
between positions of Official Assignee and 
Official Receiver, see 40 I.C. 170=32 M.L.J. 
520. A purchaser of the insolvent’s property 
at a sale in execution of a decree held after the 
adjudication of the judgment-debtor as an insol- 
vent, who purchases the property in good faith, 
acquires a good and valid title as against the 
receiver, though the purchaser is the decree- 

holder himself. 39 C W.N. 424- 
visions of sub-S. (2) of .S. 28 do not create 
any right of suit which does not otherwise 
exist • they operate as a bar on the rights 

of creditor^ in respect “"[J 

proceedings otherwise existing. That bar is 
in itself subject to an exception, namely, that 
oremission- of the Court may remove it. 
But permission of the 

exception to the bar created by the sub-section 
cert^nly cannot give the creditor any right which 
he has not apart from this sub-section. ' 73 C.L.J . 

C. 298. See also 1937 667= (1937) 

■2 M.L.J. 223 ; 1938 M. 9o6j=(i 939) 1 J^.L.J. 
70s The f/TOvision contained tn S. 2« [2) 

is controlled by S. 5* ( 3 )- And when the 

decree-holder is wholly unaware of the insol- 
vency proceedings, the .sale in execution cannot 
be held to be a nullity merely because of the 
non-service of notice on the receiver under 
O 21 R 23 » C. P. Code. 39 G.W.N. 424. See 
also 53 L.W. 357 =» 94 » 575=(>940 i M. 


L.J. 405. Applicability of S. 28 to proceedingi 
under Companies Act, see 1936 Pesh. 57. In 
the case of a .sche.Tie, S. 28 has to be read with 
S. 39, and the protection in respect of the debts 
not included in the scheme is taken away. 
Where, therefore, a debt is left out of the scheme 
by consent of the parties, as being no obstacle 
to it, a suit instituted by the creditor to recover 
that debt is not barred, 57 M. 1012=1934 M. 
529 = 67 M.L.J. 843. The provisions of this sub- 
section do not apply to creditors having no 
notice of the proceedings. 60 I.C. 588- But see 
1 7 L. W. 319=1 923 M. 487 ( I ) . When an O.R. 
has been appointed, he represents the whole 
body of creditors and it is he who should move 
the Court on behalf of a creditor to attach the 
insolvent’s property, though it is open to a credi- 
tor to bring any matter to the notice of the O. 

R. or of the Court. 1933 A. 153. Suit against 
the insolvent without leave of insolvency Court is 
noi maintainable, i 10 I.C. 386. Permission to sue 
does not cover permission to e.xecute decree. 24 
A. L.J. 755= 1926 A. 640. As to the propicr course 
to be adopted in respect of a suit by the insolvent 
after adjudication, *935 A. L.J. 709=1935 A. 
675 (F.B.). Property devolving on an insolvent 
after adjudication can be transferred by him 
before O.R. intervenes, if the transaction is bona 
Jide\ see 97 I.C. 980=1927 N. 16. On sub-cl. 

(2) see alw Q2 I.C. 142=1926 R. 2. A person 
is not entitled to claim exclusion of the period 
spent by him in the Ins. Court under either of 
Ss. 28 (2 / and 78 (2), inasmuch as an order of 
adjudication is a pre-requisite for the applica- 
bility of either of th® said sections. 121 I.C. 55. 
On the wording of S. 28 it is clear that the 
Crown is included among creditors. Where the Crown 
has to recover arrears of income-tax due from the 
insolvent, it being a creditor, can only recover it 
by applying to the Court or receiver in whom 
all the property of the insolvent is vested. It 
cannot by virtue of the certificate issued under 

S. 46 (2) of the Income-tax Act recover it by 
sale under the Land Revenue Act. 1938 N.L.J. 
1 28. 

Meaning op Terms. — Salary" is property of 
the insolvent. 19 G.L.J. 83 = 21 I.C. 950 ; 38 
I.C. 410. “As hereinafter provided ’ qualifies 
“Receiver” and not “vest,” 45 M. 167=42 M. 
L. J. 53. ReceiN cr represents creditors. Where 
the judge is himself the Receiver, he must in case 
of dispute appoint a creditor as the representa- 
tive of the general body of creditors. 39 A. 152 
= 37 I.C. 76. “Legal proceeding”- — Mcanir^ 
of — Application to Debt Conciliation Boaro 
pending insolvency is a “ Legal proceeding ♦ 
48 L.W. 246=1938 M. 8 o 8=( i 938) 2 M.L.J .93 

Vesting in Receiver. — The scheme of the 
Ins- Act is to vest the property of the insolvent 
in the receiver. If the insolvent is under a 
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liability, whether it arises out of an equity or as 
a matter of law, the Receiver cannot have any 
greater right than the insolvent himself. 133 I.C. 
541. a/jo I.L.R. (1937) i G. 127=19360. 434; 
1938 N. 247 (Order as to vesting — Rule to be 
observed); I.L.R. (1940) L. 40=41 P.L.R. 816 
= *939 34 ®' (Vesting order on adjudication 

takes effect from date of insolvency petition) ; 
1940 Pesh. 36. S. 28 (2) read with S. 2 (d) makes 
it clear that all the property of an insolvent 
whether within or without British India vests in 
the Official Receiver. *939 A.M.L.J. 73. On 
the insolvency of a person, what vests in the 
Official Receiver is, not the property which the 
insolvent knows he possesses, but the property 
which in law he possesses. 31 S.L.R. 506= 1937 
S. 306. Where, prior to his insolvency, the 
insolvent executes a dred of trust vesting his 
property in trustees for payment of secured and 
unsecured creditors, and in proceedings under 
S. 53 the deed is upheld as valid and effective, 
the property comprised therein does not form 
part of his estate or vest in the O.R. The latter 
IS not, therefore, competent to deal with such 


the .share of an insolvent member in a joint 
family vests in the. receiver. The rights of the 
other members are unaffected. 35 I.C. 610=32 
M.L.J. 84 ; 6 O.W.N. 977. Where one of the 
coparceners of Hindu joint family becomes in- 
solvent, the O.R. can sell the right, title and 
interest of such coparcener in the joint family 
property and the purchaser’s remedy is to com- 
pel partition as against the other co-sharers. 
The actual shares of the coparceners of other 
members in the family need not be determined 
at the time of sale by the O.R., but can be 
determined at time of partition. *933 L. 651 = 
146 I.C. 840=34 P.L.R. 1032. The undivided 
interests of the co parceners in the joint family 
property do not vest in the Receiver upon the 
adjudication of the manager as an insolvent, 
though the manager’s power to dispose of such 
shares to satisfy the just and proper debts incur- 
red by him on behalf of the joint family may 
so vest. But as the manager has no right to 
exclude them from possession, the receiver also 
cannot attach their property. *933 N. 150 = 29 
N.L.R. 159. 63 C. 194=40 C.W.N. 808, 

Hindu insolvent — Claim by mother and un- 


propierly in any way or to administer it either on 
behalf of the creditors or in accordance with 
the terms of the deed of trust. The propei 
course is for the O.R. to institute a suit for the 
administration of the trust. 1035 P. C. 104=63 
C.L.J. 274=68 M.L.J. 744 (P-C.). Where the 
insolvent had at the time of purchase of certain 
property agreed with the vendor to remove 
certain chatta in a common lane whenever the 
vendor required and the receiver having sold 
the property of the insolvent, held, that the pur- 
chaser was bound by the undertaking given by 
the insolvent. 133 I.C. 541 (A.). Absence of 
a vesting order is immaterial. Attachment 
after adjudication is void. 41 M. 927=35 M. 
L.J. 581. See contra 43 M. 869 = 39 M.L. T. 438! 
Since the propenies vest in O.R. on adjudica- 
tion, O.R* can simply sue for declaration with- 
out asking for possession. 44 A. 617=1922 A. 
^8. Charges created on ^hc propertv even by a 
necree after the date of insoh ency p^ti'ion are 
not binding on the receiver. 109 I.C. 373 = 
1926 L. 738.^ Where a person who had obtained 
* , against another for a monthlv fami'y 

allowance was adjudicated an insolvent, the 
decree became^ vested in the receiver a.s from the 
date of adjudication, and all rayments alleged 
to be made by the judgment-debtor to the insol- 
vent after the said date, which were not certi- 

ned to the Court under O. 21. R. 2 (3), C. P. 
Lode, could not be recognised as against the 
wceiver by the executing Court. 137 I.C. 394 
L.W. 161 = 1932 M. 2.'’,o. Money <Uie to 
^ servant from the Gen<™ral Provi- 

^ ent rund is a compulsory deposit and on the 
insolvency of the 5cr\ ant, the O.A. is not entitled 

® etpand^ from him the money comprised in 
su^de^sit II R. 93,143 I C. 77 * = *933 R- 

— It mav be that if the moneys 
^ ^ nuo the hands of the insolvent and tlie 
L A. then took steps before his disposal of the 
neyi to realise the same, the insolvent might 

sums for the general 
A *933 R- *48. property 

nf Ki/ 1» ** Partition can be taken possession 

ol by Receiver. 47 A. 263= 1925 A. 225. Only 


married sisters for arrears of maintenance, mar- 
riage expenses, residence and clothing — Suit 
without leave of Court not maintainable. 52 
L.W. 307=1940 M. 95 * = (*940) 2 M.L.J. 239; 
1938 L. 20 ; 1938 G. 279 ; I.L.R. (*937) 
2 C. 675**937 C. 5 * 7 - Where manager 
has been adjudged insolvent, suit in respect 
of a promissory note executed by him is 
maintainable, without the leave of the 
Court, and a decree may be passed thereon. 

1934 M. 223=66 M.L.J. 277. See also 144 I. 
C. ii 7=T933 N. 324. On the insolvency of the 
father of a .joint Hindu family, it is only his own 
share of the family property tliat vests in the O. 
R. The shares of his sons do not vest in the O. 
R. With respect to those shares, what vests in 
the O.R. is only the faiher’s power of disposal. 
1931 M. I 18 ; 31 PunJ.I-,R. 245— 123 I.C. 286 ; 

1935 M. 255=68 M.L.J. 357 ; 1931 A.L J. 122 = 
1931 A. 162 (F.B.) ; i5Pat.I..T. 502 ; 147 I.C. 
642 = 9 Luck. 304= 1934 O. r (F.B.) ; 1937 N. 

3 1 ; 6 L. 1 ; 1 6 P. 60 = 1 8 Pat.L.T. 1 = 1 937 P. 
185 (F.B.) : (15 P. 363 is no longer good law) ; 

32 Bom L.R. 1362 = 1931 B. 50: 1933 N. 373 ; 

13 L. 464; 20 N.L.J. 229; 44 P.L.R. 96 ; 63 G. 
194=40 C.W.N. 808 ; 50 L.W. 839=1940 M. 
222 = (i939) 2 M.L.J. 708; 1937 P. 665; 71 M. 
L.J. 294; 1938 M. 299; I.L.R. (1939) M- 585 = 
(1939) 1 M.L.J. R89 ; 51 L.W. 357 ; 1938 M. 

752 = (i938) I M.L.J. 824 ; *939 M.W.N. 270 ; 
*937 R- *6f). The effect of the insolvency of a 
rriember of a joint Hindu Mitakshara family is to 
vest his interest in the joint family property in the 
receiver who, so to say steps into the shoes of the 
former. If the insolvent happens to be the 
father of the other coparceners of the Joint family 
consisting of him.self and his descendants, the 
receiver in insolvency would have all the powers 
which the insolvent had. The receiver would 
thus be able to bind by his sale the share of the 
other coparceners, if the insolvent himself could 
have sold for those debts of his the joint property 
including the share of his descendants, that is to 
say, the receiver will have the powers to bind the 
non-insolvent coparceners by his sale of the entire 
joint property, provided the family at the time 
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of his sale was still undivided, and provided the 
sale is for the liquidation of the personal debts of 
the father (insolvent) which were not of immoral 
nature. The position, therefore is that he steps 
into the shoes of the father who has become 
insolvent. In accordance with this principle 
he will not be entitled to take possession of the 
entire joint undivided properties, but would only 
be entitled to joint possession with the other non- 
insolvent coparceners of the family. 45 C.W.N. 
329. On the insolvency of the managing member 
of a joint Dayabhaga family who is not and cannot 
be the father, his power to sell or mortgage the 
interest of other coparceners for satisfaction of 
joint debts does not vest in the receiver under 
S. 28 (2). The receiver therefore has no power, 
by virtue of adjudication alone, of alienating 
the share of other coparceners 46 C.W.N. 
8o8 = A* I. R. 1942 G. 533. By virtue 
of such power the receiver has also the 
right to ask for annulment of the 
sale of the sons’ shares. The remedy of the 
receiver lies in the Ins. Court and not in ordinary 
Civil Court. 15^2 I.C. 1026=1934 N. 271; 
19 Pat.L.T. 488=1938 Pat. 234. Such a 
power does not terminate on the death of 
the insolvent. Diitinclion between powers con 
f erred by a deed undtr the English law and the right 
of a Hindu father to sell the son's interest in joint 
family property pointed out. 13 L, 464=135 I.C. 

2 1 7 ■= 1932 L. I 51 . When the father of a Hindu 
joint family becomes insolvent, the Official 
Receiver has the right to collect the rent due 
from the minor’s shares in the joint family pro- 
perties in or<lcr to pay off the insolvent’s credi- 
tors. 139 I. C. 838=1933 M. 73 = 36 

L. W. 58(. .Sale by O.R. of father’s right after 

a decree for partidon — Son’s share not conveyed. 
*933 475 (distinguisl-.ing 1916 P.G. 220). 

Where the entire pr<-)pei ty belonging to the 
judgment-debtor and his sons had been attached 
before the jiKlgmcnt-debtor was adjudicated as 
an insolvent and the petition for adjudication 
was presented after the date of the attachment, 
the father’s power of disposal of the son’s shares 
is dcstros cd by the existing attachment of those 
shares ; and the O.R. has no power to deal 
with the sons share by reason of the order of 
adjudication or to appropriate the sale prcceeds 
accruing from the sale of the son’s shares. 193* 

M. 118; 1481.0.787 = 39 LAV. 338= 1934 M. 

217*^66 M.L.J. 412. See also 156 I.C. 205 = 

*935 427 ; *936 698 = 71 294 ; 

44 L.W. 615=1936 M. 948=7* M.L.J. 541. 

There is nothing in the scheme of the Ins. Act 
authorising the Receiver to eject the sons of the 
insolvent from the property in their possession. 
The property of the sons is not the property of 
the insolv ent. 1932 A. L. J. 285 = i 932 A. 353. 
Rcceivrr has power to deal with assets of the 
joint family where only one member is adjudi- 
cated insohent. 69 I.C. 485=14 L. '^361. 
On the adjudication of the father, Official 
Receiver cannot icll the son’s share where they 
have been attached by their creditors. 5* M. 
342=1928 M. 479 (i) = 54 M.L.J. 674. See also 
71 M.L.J. 294 (noted supra.) Though ordinarily 
an attachment of the son’s shares in execution of 
a decree would put an end to the right of the 
O.R. to sell the shares of the son of the insolvent, 
when the attachment is effected by a creditor 


who w'as granted leave to institute the suit under 
S. 28 (2) of the Act on condition of his handing 
over to the O.R. all the moneys realised by him, 
and when such creditor consents to a sale by the 
O.R. of the entire property of the joint family, 
the creditor is not, by reason of the attachment, 
entitled to any preferential right in respect of 
the proceeds of the sale of the shares of the 
sins to the exclusion of other creditors. 1935 
M. 255 = 61 M.L.J. 357. But even the son’s 
share vests in the receiver. 102 I.C. 866=1927 
M. 701. Manager’s power to dispose of family 
property to pay debts whether vests in O.R.i 
see 52 M. 246=1929 M. 166. The suit or 
other legal proceedings contemplated by S. 28 
(2) must be one against the insolvent himself 
or against persons whom it is sought to make 
liable through him. Where the liability of the 
defendants depends, not upon their being the 
sons or representatives of the insolvent, but on 
their being grandsons of the father of the insol- 
vent in respect of debts contracted by the 
father of the insolvent as karta of a joint Hindu 
family, S. 28 (2) has no application, and the 
suit will be maintainable without the leave of 
the Court. To such a suit neither the insolvent 
nor the receiver in insolvency is a necessary 
party. 63 C. 194=40 C.W.N. 808. The share 
of an insolvent in partnership business vests in receiver 
45 M.L.J. 827=1924 M. 223; 26 I.C. 836=42 
C. 225. A minor cannot be adjudicated an 
insolvent, and as a partner in a trading firm, he 
is under no personal liability and no property 
of his which is not the property of the firm_ can 
be touched by the receiver. But where a joint 
family consisting of fathers and minor sons is a 
partner in a trading firm which is adjudicated 
insolvent, the liability of the minors as sons 
extends to all debts of their fathers as are not 
shown to be immoral. 1 1 P. 399 = *39 I*G. 13 = 
1932 P. 231. Where the vendor left certain 
monies with the purchaser of goods with a direc- 
tion to pay his creditors and obtain receipts 
and subsequently became insolvent, held, that 
the monies with the purchaser which had not 
in fact been paid to the credirors vested in the 
O.R. and that there was no trust for creditors. 
134 I.C. 100 = 32 P.L.R. 876. Occupancy land 
of a tenant does not vest, on his being adjudi- 
cated an insolvent. 151 I.C. 889=17 N.L.J. 
163=1934 N. 231; See also I.L.R. (*937) Nag. 
484=1937 Nag. 242; nor occupancy right-s under 
S. 6, Punjab Tenancy Act. 160 I.C. 921 {2) = 
38 P.L.R. 233=1936 L. 502; See also 1938 R.D. 
787; norland belonging to an agricultural tribe. 
1936 Pesh. 109; 1937 Pesh. 57=167 I.C. 14* 

The receiver or the creditors of an insolvent 
cannot lay hands for any purpose on a colony 
land governed by the Punjab Act V of 1912, 
as under S. 18 of that Act none of the rights 
or interests vested in a tenant from Govern- 
ment can be attached or sold in execution of 
a decree or order of a Court or in any 
insolvency proceedings. 42 P.L.R. *44. The 
Municipal licences, which are personal and not 
transferable, cannot form assets in the insolvency 
of the licensee. 39 L.W. 82=1934 
(P.G.). Where a certain sum of money payable 
to the creditor under an award was direct^ to 
be brought into Court and was permitted to 
be in deposit with a third person till the plain- 
tiff’s claim was finally decided and the plam* 
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tiff having succeeded applied for ihe same but 
it appeared that during the interval the debtor 
had been adjudged insolvent at the instance of 
another creditor, held, that the creditor could 
recover the amount in spite of the insolvency, 
because the Court had already allotted for his 
debt, jg 3 C. fi2T = 37C.W.N. 475. The property 
Jn the articles bailed did not belong to th'* insol- 
vent and therefore did not vest in the O.A. and 
the suit by the insolvent having been filed as 
a mere bailee was maintainable. 59 M.L.J. 
629=1930 M. 913 (2) (F.B.). The right to 
claim damages is a mere right to sue 
therefore does not vest in the O.R. q 8, N.L.. 
R. 340. But a right of suit in respect of a 
tort resulting in injuriet to insolvent* s estate wests in 
the receiver. 145 l.C. 835=1933 R. 268. An 
alienation by an undischarged insolvent of pro- 
perty belonging to him is not void but only 
voidable at the option of the receiver or the 
Court and is not wholly void. S. 28 only 
vests his property in the receiver but does not 
take away his capacity to contract. (43 A. 

55.5* Ref.) 55 A. 508= 1933 A.459= IQ33 A.L. 
.!• 475 * See also 1935 907: 1937 O.W.N. 94 

(Effect of transfer by insolver^t aft<“r ad}udication 
where order of adjudication has been annulled). 
A vesting under S. 28 (2) or 56 fi) is a 
‘‘transfer” under S. 34 (5) of the U. P. Land 
Revenue Act and the receiver must make a 
r^ort as required by that section. In the 
absence of such a report, he cannot maintain a 
^it in the Revenue Courts for arrears of rent 
due to the insolvent. ii O.W.N. 1037=15 
L.R. 546 (Rev.)=i8 R.D. 430 (2). Where the 
Ume for applying for discharge has expired, the 
Court is not bound to vest the property in the 
insolvent; bvit it may vest it in the receiver 
for the benefit of the creditors; and even if the 
receiver sells the property or distributes it 
among creditors, the insolvent has no richt to 
object to it, though the creditors may do so. 
*933 L. 1008. The sala ry earnc'"! bv an insol- 
vent after the presentation of the insolvency 
petition and before his adjudication vests in the 
receiver under sub-s. (2) read with sub-s. (7) of 
b. 28. Under sub-s. ^4) of .S. 28, .saLry earned 
insolvent after the date of adjudication 
and ^ before his discharge vests forthwith in the 
receiver, and not only when the receiver inter- 
venes. The rule in Cahen v. MitrhrU does not 
?PP^y *0 cases arising under the Pro. Tns. Act. 

* 4 * =38 Bom. L.R. 211 = 1936 B. i6t; 
1938 Nag. 408; 20 Pat. 866. See also 1937 
bind 306 = 31 S.L.R. 506. The test for deter- 
mining whether or not the salary which has 
beeri ordered to vest in the receiver is excluded 
u L terms of sub-S. (5) of S. 28. will be 
whether or not on the date the order of a Ijudi- 

made, the salary w.as liable to 
a Cachment and sale in execution of a decree 
^umed to subsist on that date. Where there- 
ore.an order of adjudication was made on 3rd 
,Pj** * 937 . the extent of the salary to be ex- 
uded _ from vesting in the receiver will be 
ecrmined according to the Civil Procedure 
e, S. 60, as existing on that date and not 
according to S, 2 of the Civil Procedure Code 

(IX of 1937). 177 1.0.352- 

930 Gal. 325; 20 Pat. 866, The Insertion of 


the word ‘forthwith* in S. 28 (i) has been to 

sweep away the Court’s attempt to p Stpone 
the vesting. As soon as the amount of a 
vident fund reaches the hands of an undis- 
charged insolvent depositor, it ceases to ^ 

compulsory deposit that is not liable to attach- 
ment and it becomes the absolute property of 
the depositor insolvent and therefore vests in 
the Insolvency Court. I.L.R. (* 939 ) Nag. 
530=1938 Nag. 408. “Property” — Insolvency 
of empiovee company — Provident Fund rules 
providing for absolute disposal by employee of 
amount subscribed by him^—Sueb amount, if 
vests in receiver. 16 Pat.LT. 167. Pensioner— 
Insolvency of — Pension for past services — If pro- 
perty available for distribution among creditora— 
Order for payment of part of pension to receiver 
in insolvency — Legality. 40 C.W.N. * 42 - 
also 43 C.W.N. 1004; 1937 Sind 306; (^fe 
interest in a fund under a will rests in O.R.) 

Official Receiver, a necessary party to 
SUITS — Leave of Court; see 1929 L. 28; 
(1937^ 2 M.L.J. 29=1937 Mad. 725- Where 

a suit is instituted against an insolvent after 
his adjudication without ihrt l^^avc of the Ins, 
Court, any order passed therein is ultra tjires 
and of no effect. *938 R D. 164=1938 A.W. 
R. 485. A suit without obtaining such leave is 
liable to be dismissed. 1938 M. 984=71 M*E. 

738. The language of S. 28 (2) is perfectly 
plain. The prohibition enacted impo.ses a con- 
dition precedent to the commencement of a su^, 
and if the leave of the Court is not obtained, 
the suit must necessarily be dismissed. I.L.R. 
(1939) Bom. 493 — 4 * Bom.L.R. 583 — *939 Bom. 
344. It is not imperative on creditor to 

obtain leave to commence a suit when his 
debtor has merely applied to be adjudicated 
insolvent. Subsequent adjudication would not 
affect the maintainability of a suit without such 
leave. The intention of sub-S. (7) is only thM 
the title of the Court or the receiver appointed 
by It to the insolvent’s property shall relate back 
to the date when the petition for adjudicaticm 
was filed. When an adjudication is annulled, 
it is annulled for all p\jrposcs and the position 
with reference to a suit filed without leave of 
Court is as though there had never been any 
necessity for obtaining leave of the Court. 42 
C.W.N. 34. See also 1940 Rang.L.R. 390=“ 
1940 Rang. 234. Suit by creditor impcaching 
transfer by debtor as fraudulent Oebtor adjud^ 
^ed insolvent— Leave of Insolvency Court 
is necessary. 193 ® Lah. 856. See also 194 * 
Mad. 503=(i9ii) 2 M.L.J. 684 (F.B.)- A 
suit against a firm which has been adjudi- 
cated insolvent to recover money deposi- 
ted ivith it prior to its adjudication is not main- 
tainable, where the leave of the Court has not 
been obtained. 160 l.C. 229=1936 O.W.N. 
52=1936 O. 236. Insolscncy proceedings 
against d<“btf»r — Execution petition by creditor 
without leave of Court — If legal. 1936 M. 
284=59 M. 759 = 44 L.W. 403=71 MLJ- 
lOo. A judgmcnt-creditor can. no doubt, 
prorr<'d against the person of the insolvent 
jiidffmcnt-debtor, but the leave of Court is essen- 
tial as an application for cxc<*ution of a decree 
by arrest of the judgment-debtor is a ‘‘legal 
proceeding’’. 1936 O.W.N. 56= 193^^ O.^ * 77 * 
S. 28 (a) lays down that only after making an 
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order of adjudication shall a creditor have no 
remedy against the property of the insolvent or 
commence any suit or other legal proceeding 
except with the leave of the Court. The mere 
application for insolvency therefore is not a bar 
to the commencement of a suit or legal procee- 
dings. 1936 A.W.R. 485. Leave whether can 
be obtained after suit. 1928 M.W.N. 12a. 
Refusal of dicharge does not dispense with 
necessity to obtain leave of Court. 6 R. 27 — 
1928 R. 109. The right to recover assets of 
insolvent vesfs in the Receiver; any suit by a 
creditor against a person in possession of 
assets of insolvent without impleading the 
Receiver as a party is unsustainable. 43 M. 
L.J. 41=49 C. 560 (P.C.). In a suit for 

specific performance against insolvent, O. R. is a 
necessary party and has to execute the neces- 
sary deed in pursuance of the decree. 1913 M. 
W.N. 897 = 21 I.C. 57 ®* An appeal against 
an order affecting the property of the insolvent 
is maintainable only by the Receiver and not by 
insolvent. 47 I.C. 152; 51 I.C. 971; 1922 
^^* 439; 45 I-C. 239 = 7 L.W. 516. Leave of 
Court is necessary for a creditor to sue to set 
aside a transfer under S. 53 of the T. P. Act 
after adjudication. 42 M. 684=36 M.L.J. 453. 

oiso 23 Pat.L.T. 35. A suit by a creditor 
under S. 53 of the Transfer of Property Act to 
set aside an alienation made by the debtor 
before he is adjudged an insolvent is maintain- 
able without the leave of the Insolvency Court 
under S. 17 of the Presidency Towns Insolvency 
Act or S. 28 of the Provincial Insolvencv Act 
as the case may be. The property transferred 
by the debtor before insolvency does not form 
part of his estate which will not at once 
vest in the Official Assignee or Offi''ial Receiver. 
It will vest only when the Official Assignee or 
Official Receiver or a creditor obtains a decla- 
ration that the transaction offends against S. 53, 
T. P. Act. If the creditor desires to make the 
Official Assignee or Official Receiver a party to 
the suit, the leave of the Insolvency Court is 
necessary. 54 L.W. 495=194.1 M.W.N. 942 = 
1941 Mad. 903 = (i94i) 2 M.L.J. 684 (F.B.). 
:\ suit by landlord for arrears of rent against 
insolvent rc'-juires leave of Court, though the 
power to distrain is not affected by insolvencv. 
34 A. 121 = 12 I.C. 927. See also 1937 A.L. 

J. 405=*937 All- 399 ; * 93 ® A.L.J. 134= 

*938 All. igS. A suit with leave of Court 
against insolvent for declaration of prio- 
rity of mortgage is maintainable. 36 I.C. 1004 
Permission to proceed against concealed pro- 
perties of insolvent can be granted to a decree- 
holder creditor, on condition of his handing 
over to the O. R. all sums realised. 37 I.C. 
903. Insolvency of judgment-debtor pending 
execution sale — O. R. not brought on record — 
Other legal representatives as parties — Sale 
whether invalid. 1929 M.W.N. 168. Maho- 
medan co-heirs — Vesting of estate — Debt of 
ancestor not a charge — Decree against estate of 
deceased — Subsequent insolvency of one co- 
heir — Need for impleading O.R. as party. 1929 
M.W.N. r68. See also (1942) 1 M.L.J. 173 (Hindu 
father and son) A secured creditor for the pur- 
pose of enforcing his security can proceed as if 
the title of the mortgaged property remained 


with the insolvent and that the Receiver, is not 
therefore a necessary party to a mortgage suit 
instituted by the creditor of an insolvent to 
enforce the morteage. 31 P.L.R. 506= 1930 L. 
791; 13 R. 37=1935 R. 92. 1939 Nag. 207 = 

I.L.R. (1939) Nag. 540. But see contra 1935 
L. 316. A judgment-debtor cannot have the 
sale set aside on the ground that the O.R. who 
was a necessary party was not impleaded in 
the mortgage suit. O.R. may not be bound by 
the sale but the judgment-debtor is bound. 
130 I.C. 485=1931 A. 159. See also 60 C.L.J. 
581=32 C.W.N. 366. See also 1939 N.L.J. 
202=1939 Nag. 128; 1937 Lah. 402. When an 
auction sale has taken place, the property itself 
no longer vests in the Court or the receiver, but 
under S. 51 the sale proceeds are at the recei- 
ver’s disposal. The sale cannot be set aside on 
an application by the receiver or the insolvent. 
1934 A.L.J, 857=1934 Ai 252. See also 1937 
Lah. 402. When a mortgaged property vests in 
a Receiver the mortgagee cannot bring or con- 
tinue a sxxit for foreclosure without making the 
receiver the defendant and a decree obtained in 
his absence is not res judicata against him. See 
39 P.L.R. 627=1937 Lah. 402. 

Where leave of Court is not negrssarv.— 
Objection as to want of leave should be taken in 
the first Court. And where it has not been so rai- 
sed, it is not open to the O.R. on appeal to con- 
tend that the suit should have been dismissed by 
the lower Court for want of leave. 38 L.W. 8gi = 
1933 M. 917. The wording of S. 28 does not re- 
quire that a suit by a creditor against an insolvent 
without leave of Court to be dismissed, but by 
implication gives power either to stay the suit or 
allow it to be proceeded with on terms; these 
powers may be exercised at a stage later than 
the commencement of the suit, should the suit 
have already been commenced without leave. 34 
Bom.L.R. 683=1932 B. 344. See, however, the 
ruling under S. 17 of the Presidency Towns 
Insolvency Act holding that is the duty of Court 
to dismiss such a suit. 34 Bom.L.R, 649. No 
permission is needed for suits against Receiver. 
46 A. 16=1924 A. 40; 53 I.C. 973 = 30 C.L. J. 
515; *930 L. 708 (suit by stranger). Where in 
the order of adjudication itself, the Court specifi- 
cally stated that the creditor might, if 10 
advised, file a separate suit for having the 
transfer declared void, that itself constitutes the 
necessary leave. 35 P.L.R. 402=1934 L. 460. 
Also where the Insolvency Court entertains an 
application made by the creditor under S. 4, 
hears it and proceeds to give a decision upon it, 
the Court must be deemed to have impliedly 
granted leave. 40 L.W. 693 = 67 M.L.J. 616. 

S. 78 will not apply if the permission to execute 
given under this sub-section cannot be acted 
upon. 3 R. 492. Leave of Court is necessary 
to a suit by a creditor for declaration of insol- 
vent’s rights. 1930 R. 317. Failure to obtain 
leave before the institution of the suit cannot be 
cured by obtaining leave subsequently. *933 N. 
217=145 I.C. 697 (2). Leave of the Insolvency 
Court is a mandatory condition precedent to 
the entertainment of the plaint under S. 28, and 
the initial absence of leave cannot be condoned 
or does not become unnecessary because the 
insolvency proceedings are annulled subsequently 
113 I.C. 550=1929 M. 480. Limitation to sue 
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(3) For the purposes of sub-section (2), all goods being at the date of 
the presentation of the petition on which the order is made, in the possession, 
order or disposition of the insolvent in his trade or business, by the consent and 
permission of the true owner, under such circumstances that he is the reputed 
owner thereof, shall be deemed to be the property of the insolvent. 


NOTES. 

insolvent is not extended bv tbe fact of adjudi- 
cation. 42 M. 319 = 36 MX..). 104. Limitation 
to recover debts due to insolvent ceases to run 
on presentation of petition. 66 I.G. 75 S= 34 C.L.J. 
167. See also 1936 M. 290. Receiver’s claim to 
property of insolvent is a statutory claim. When 
the vesting is after attachment, Arts. 1 x and 13 of 
the Lim. Act have no application. 41 M.L.J. 334 
=45 M. 70. Suit against two persons for mainten- 
ance — One of them adjudicated insolvent — Suit 
continued as such without impleading O. R. — 
Execution of decree obtained in suit and pro- 
perty sought to be brought to sale — Validity of 
sale. Held, that under S. 28 (2), as execution 
was sought without leave of Court in respect of 
property which had already vested in the O. R., 
the proceedings were invalid as against the 
O. R., in so far as he represented the estate of 
the insolvent, but that otherwise they were 
valid. 1933 M. 858=65 M.L.J. 833. 

Epfect op Adjudication. — All decrees and 
proceedings against insolvent are ordinarily 
stayed on adjudication, and any subsequent 
proceeding is a nullity. 15 I.C. 950=14 Bom. 
L.R. 51 1 ; 42 M.L.J. 426; 44 M. 524=40 M.L.J. 

43 I*G. 672 = 40 A. 197; 32 I.C. 489. A 
vetting order passed by a competent foreign 
Court (Secunderabad) is a transfer by operation 
of law, which docs not give way to an earlier 
attachment and the rights of the O. R., under 
such a vesting order override those under an 
earlier attachment in B'itish India. 33 L.W. 
562 = 61 M.L.J. 774. Any private arrangement 
l^twcen creditors and insolvent after adjudica- 
tion will not be recognised. 61 I.C. 904=25 
C.W.N. 137. Leave of Insolvency Court neces- 
sary before proceeding against person of debter 
after insolvency. 107 I.G. 608=1928 L. 258; 
*935 M. 239 = 68 M.L.J. 148; 160 I.'C. 33=193^ 
O. 177* lo the case of c.xecution petitions pend- 
ing at the time of the adjudication, there is 
nothing in the Act to prevent the creditor from 
proceeding to arrest his debtor unless the latter 
applies to the Court for protection under S. 31. 
1928 Lah. 258. Before the protection given to 
an insolvent afker adjudication is taken away, he 
should be given notice to show cause why he 
should not be arrested. 31 I.C. 15 = 5 L.W. 
220. Insolvency proceedings end on refu.sal of 
discharge under S. 42. 3 R. 492. When an O. 
R. has been appointed, he represents the whole 
body of creditors and it is he who should move 
the Court on behalf of a creditor to attach the 
insolvent’s property, though it is open to a credi- 
^r to bring anv matter to the notice of the O. 
R. or of the Court. 146 I.C. 494-= *933 AM. 
* 53 * The concluding portion of S. 28 (2) 

imposes a disability which debars a creditor from 
commencing any suit or other legal proceeding, 
^cept with the leave of Court and an applica- 
tion for execution is the commencement of a 
legal proceeding within the meaning of the 
section. The disability is not affected by the 


that there has been 

C. C. M .— 520 


no protection 


under S. 31, if the creditor could not have 
applied at all for leave. Until such leave is 
obtained, the decree-holder is under disability 
from taking any step in execution of decree and 
where the application for execution of a decree 
passed after an adjudication is made within the 
period of limitation from the order granting 
leave, the application is not barred by limita- 
tion, even though it may be more than three 
years from the date of decree. 10 P. 422 = 
1931 P. 357. See also 69 M.L. J. 137. A person 
obtaining a decree on the understanding that he 
is getting a decree against certain insolvents and 
that his exclusive rcm'*dy would be to go to the 
Insolvency Court and get rateable shares in the 
assets, has no right to everutc that decree inde- 
pendently of the Insolvency Court and attach the 
property contrary to the provisions of S. 28 (2). 

1935 A.L.J. 673=1935 A. 643. Execution sale 
by creditors — Subsequent adjudication on appli- 
cation presented before .sale — Assets re-aliscd — 
Right of execution creditors to — Receiver subse- 
quently appoint-^d — liight of. 160 I C. 146 = 

1936 P. 112. Where prior to his a'l judi- ation the 
insolvent had executed a deed of trust conveying 
his properties to the trustees named therein to 
be held and administered bv them on the trusts 
mentioned in the d-ed, which trusts included 
the payment of certain specified creditors, the 
properties comprised in the tru.st deed arc not 
the insolvent’s properties but are vested in the 
trustees and co.isequently it is not co>np:-tcnt for 
the receiver in insolvency to deal with them in 
any way. After the c-xe<utir>n of the said trust 
deed, the insolvent has no interest in tlie pro- 
perties covered by the deed and they do not vest 
in the receiver and are not sLibj *' t tij be 
administered by him on l>chalt' of the general 
body of credit<»rs. Nor lias the receiver any 
right to administer the assets in accordance with 
the terms of the trust. 60 M.L.J. 744 = 40 
C.W.N. 33=1935 P.C. 104 (P. C.). Suit and 
decree against insolvent after p.-tition and be- 
fore adjudication — N'alidity as against O. R. 42 
L.W, 220 = 69 M.L.J. 241. The expression 
“whole property” in .S. 2O (2) means the entire 
joint fatnily property which the father himself 
can transfer or aga nsi whi h the execution may 
be had to enforce payment <jf tlie debt, 53 A. 
239=1931 A.L.J. 122 (F.O.). A Hindu father’s 
right to dispose of the joint family property 
in order to satisfy his own debts is property 
within the meaning of S. 28 of the Act and 
vests in the receiver who is entitled to seize 
the entire family properly anti transfer it in 
order to satisfy the debts of tlic father. It is 
not incumbent on such a receiver to obtain 
an order of the Court, execute it and attaclj 
the family property. He can str.iight away 
seize the properly and s-dl it under a private 
deed, it not being inexunbent upon him to 
take out an attachment. 1935 A.L.J. 673 = 
1935 A. 643. 

Sec. 28 ( 3 ). — Reputed ownership — Applicabi- 
lity of doctrine — Unregistered mortgage ofimmo- 
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(4) All property which is acquired by or devolves on the insolvent after 
the date of an order of adjudication and before his discharge shall forthwith 
vest in the Court or receiver, and the provisions of sub-section (2) shall apply 
in respect thereof. 


NOTES. 

vables and movables — -Order upholding latter — 
Insolvent in possession of some movables — Right 
of O. R. as against mortgagee — Construction 
of order. 6o C.L.J. 5x5, Court cannot delegate 
to receiver power to determine title to certain 
promissory notes alleged to be held benami for 
the insolvent. 46 I.G. 335=22 G.W.N. 700. 
An insolvent can sue to recover “after acquired 
property**. Only ihe O. R. can step in at any 
time. 45 M.L.J. 827 = 48 I.C. 236. There is 
a conflict among the High Courts as to whether 
the insolvent can sue at all. *923 P. 287; 22 
I.C. 687. An order setting aside ex parte decree 
where plaintIfF pending the application is ad- 
judicated insolvent is valid and is hot prohibited. 

61 I.C. 534. 

Sec. 28 ( 4 ''. — S. 28 (4) refers to property 

which the insolvent acquires by his own efforts, 
such as his wages or salarv, or to property 
which devolves on him by rule of law, such as 
inheritance. It is not intended to apply to 
a case where property which does not come 
under the section is sold by some one who has 
a right to sell it. Where the Zamindary pro 
perty of the insolvent which is exempted under 
the Bundclkhand Land Alienation Act from 
liability to attachment and sale in execution 
of a decree and which is. therefore, by virtue 
of S. 28 ^5), not the property of the insolvent, 
for the purposes of that section, is sold by a 
Coopcrati\e Bank under th.e Co-operative 
Societies Act for a debt owing to them from 
the insolvent, the sale price of the property will 
go to the Bank and cannot be considered as 
being acquired by or devolving on the insol- 
vent under S. 28(4). 193.5 A.L.J. 170-1935 

A. 279. See aho 23 Pat.L.T. 35. A decree for 
costs obtainc-:! by an insolvent after the order 
of adjudication vests in the Official Receiver 
under S. 28 ^4) and the insolvent is not 

comp -tent to transfer or assign it. I.L.R. (194.1) 
Mad. 024 = 54 L.W. 750=194* Mad. 713 = 
(1941) 2 xM.L.J. 834. Where, on a mortga- 
gor's death, the mortgaged property devolves 
on the insolvent, the receiver alone has a ri^ht 
to deal with the equity of redemption. If m 
a suit for foreclosure the receiver is not a party, 
the decree is not res judicata against him. 54 
C. 595=52 M.L.J. 734=54 * 9 ® (P.C.). 

But see i9tJ7 N. 16. When a person has been, 
along with his father, adjudicated and it was 
not appealed against, an aoplication under 
S. 28 (4) in respect of a property bequeathed 
to him by a %vill could not be resisted on the 
ground that it is the personal property of the 
insolvent. As long as the adjudication stands it 
could not be done. iQ Pat.L.T. 860=1939 Pat. 

1937 Sind 306. Where sons acquired pro- 
perty after adjudication of father, but they 
enjoyed in common whether receiver can 
proceed against father s share in them. See 29 
Bom. L.R. 473 - As to afler-mcquired proprely of 
insolvent, see ^ R. 125=1926 R. 179; 137 I.C. 
394—1932 M. 250; 9 O.W.N. 523. Mortgage 


of property inherited by undischarged insolyent 
is invalid. But if O. R. does not claim the 
property in the insolvency proceedings, it revcsti 
in the mortgagor on his discharge, and then 
mortgagee can enforce the same. 36 P.L.R. 185 
~ 1934 L. 809. See also 1940 M.W.N. xg. So also 
in the case of partition, 1934L. 809. The after- 
acquired property of an insolvent before dis- 
charge can be transferred by him provided the 
transaction is htm fide and for value and is 
completed before the intervention of the Official 
Assignee. Difference in the lan^uiee of the section 
under old and new A'ts pointed out. 8 P. 478 = 
= 1929 P. 97. See also 97 I.G. 980=1927 N. 
16. S. 28 (4) disables the insolvent from con- 
veying a valid title to property which devolves 
on him as a reversioner after adjudication and 
before discharge. 42 L.W. 33=1935 M. 694. 
Where subsequent to adjudication, the insol- 
vent, a Government servant, incurs debts and 
creditor obtains a decree, and subsequently the 
adjudication is annulled, but the O. R. has not 
availed himself of .S. 28 (4), the decree-holder 
can proceed against .salary obtained by him 
after the order of annulment. 1936 L. y 6 t. 
If the Official Assignee or creditors have per- 
mitted the insolvent to trade, they cannot 
claim upon the person, who may be allowed 
to supply him with stock in trade, materials or 
cash for the purpose of carrying on his business, 
to have those assets taken and applied for their 
own benefit in the insolvency. Their object in 
allowing him to trade must be taken to be 
with a View to obtain some advantage out of 
the surplus profits which have been acquired 
when the trading is over and all necessary 
outgoings incident to the trading have been paid. 
The claim of a person who has supplied money 
for business constitutes a prior charge over any 
claim by the receiver. 1940 Rang. L.R. 352 = 
1939 Rang. x86. Under S. 28 (2) all the pro- 
perty of the insolvent vests in the Court. If no 
receiver is appointed, all future properly of 
the insolvent including future salary vests in 
the Court. If any creditor takes any proceed- 
ings against the insolvent by way of suit or 
appeal, the District Judge (the Insolvency Court) 
must be made a party to such proceedings. 23 
Pat.L.T. 35. Provident fund — Deposit in— — 
Insolvency of subscriber — If vests in O. R- See 
37 Bom. L.R. 494- Application for adjudica- 
tion — Subsequent payments to insolvent— Bind- 
ing nature on O. R. 138 I.C. 628=1932 S. 62. 

Secs. 28 ( 4 'i and 44 ( 2 ). — So far as the debts 
due from the insolvent at the time of the ordw 
of adjudication are concerned, he is released 
from them on an order of discharge. But the 
power of the O. R. to deal with the prop^ty 
which vests in him at the time of order of 
charge does not cease with the passing^ of the 
order of discharge. Where, under misappre- 
hension, the O. R. made a report to the Dis- 
trict Judge that the insolvent’s assets 
completely disposed of and the order of dis- 
charge was passed, but in fact certain property 
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(5) The property of the insolvent for the purposes of this section shall 
not include any property (not being books of account) which is exempted by 
the Code of Civil Procedure, 1908, or by any other enactment for the time being 
in force from liability to attachment and sale in execution of a decree. 

(6) Nothing in this section shall affect the power of any secured creditor 
to realise or otherwise deal with his security, in the same manner as he would 
have been entitled to realise or deal with it if this section had not been passed. 


NOTES. 

had devolved on the insolvent some months 
before order of dischar^' Heldy that the report 
of the O. R. did not affect the question as the 
assets inherited by the insolvent before order of 
cftschaf^e vested in the O. R. and S. 44 {2) did 
not take away his power to deal with the pro- 
perty inherited by the insolvent, and which 
vested in him at the time of order of discharge, 
even after the order of discharge, (1929 R. 168, 
Rel. on.) 1937 L. 87, 

Sec. 28 ( 5 ). — Property exempted from attack- 
ment and sale does not vest in the receiver. 42 
A. 142 = 58 I.G. 551; 1928 L. 734. As ex- 
proprietary holdings are not saleable because 
of S. 23 (1) of the Agra Tenancy -Act, they can- 
not vest in the O. R. under S. 28 (5) of the 
Provincial Insolvency Act. 133 I.C. 479=193* 
A.L.J. 680. When salarv not sufficient for 
maintenance. 40 A. 213 = 43 I.C. 984. Regard- 
ing non-lramferable occupancy holdings i*e 39 
A. 120 = 38 I.C. *7*. Sec also 40 P.L.R. 8 = 
*937 Lah. 782. A transfer by insolvent of 
property exempted from being sold in execu- 
tion cannot be set aside. 23 A.L.J. 648 = 89 
I.C. 488. Whether the amount of compulsory 
deposit under the Provident Funds Act can be 
attached, see t Luck. 313=1927 O. 22. Com- 
pulsory deposit under Provident Funds Act a_fter 
payment to insolvent can be attached — Not 
before. 29 O.C. 278 = 99 I.C. 673. If an em- 
ployee of the Imperial Bank of India who is 
entitled to a pension under the Pension Fund 
Rules and Regulations framed under S. 31 (2) 
(i) of the Imperial Bank of India Act is ad- 
judicated insolvent after his retirement, his 
pension, as soon as it becomes payable at the 
end of each month, vests in the Court or the 
receiver under S. 28 {4) and is divisible 

amongst the creditors subject to the right of 
the insolvent and his family to be maintained 
out of the moneys so comincr to hand. 43 C. 
W.N. 1004. See also 40 C.W.N. 142. As to pro- 
perty exempted from execution under S. 16, 
Bundlekand Alienation of Land Act, see 47 A. 
952=1925 A. 467. As to exemption of house, 
buildings, cattle-shed belonging to an agricultu- 
nst, 49 M, 227 = 50 M.L.J. 90. Large landed 
proprietor whose sole income is from land is an 
agriculturist. 49 Mad. 227. Exemption applies 
though house is not owned but only occupied by 
the agriculturist. 1933 L. loio. A rec<ivcr in 

in whom the property of the mem- 
• °* ^ notified agriculturist tribe has become 

vested, does not possess power to sell his land 
to another agriculturist. (1928 L. 734 and 119 
730, Diss. from). 31 P.L.R. 842=1930 L. 
1034. The words ‘'attachment a-td sale" in S. 28 
rnust be given their plain grammatical 
meaning and cannot be taken to be equivalent 
o attachment or sale". 1930 L. 1034. Land 
e onging to a member of a notified agricultural 


tribe is liable to attachment in execution of a 
money decree passed against him and in the 
event of his being adjudicated insolvent such 
land vests in the receiver who has the power 
to effect a temporary alienation or create a self- 
redeeming mortgage and not to sell to another 
agriculturist. 1930 L. 1034; 1933 L. 250 = 34 
P.L.R. 486. See also 1937 A.L.J. 801 = 1937 A. 
W.R. 686. Books belonging to a lawyer are not 
exempt from liability to attachment and sale 
either under S. 60. C. P Code or under any 
other law and that they should be deemed to 
come under S. 28 (t) of the Act. 1937 O. 

W.N. 33=1937 O. 177=13 Luck. 64. Where 
a creditor claims a charge on the assets of the 
insolvent, in respect of a deposit made with the 
insolvent on trust, he must prove not only the 
deposit, but also that the deposit was made 
for a definite purpose. 38 L.W. 891 = 1933 M. 

9*7. 

Suit by insolvent for money lent ai'ter 
ADJUDICATION — Defendant, ii' can deny that 
MONEY WAS plaintiff’s. — W'herc an insolvent 
filed a suit for money lent after adjudication, 
the defendant who took the money from the 
plaintiff should not be allowed to deny that the 
money belonged to the plaintiff. Prima facie 
there is no presumption that the money does 
not belong 10 the plaintiff and if the receiver 
has not intervened and seized this amount, there 
is a presumption in favour of the plaintiff that 
the money is his own and the suit cannot be 
thrown out on the mere ground that the plain- 
tiff is an insolvent. 1935 A.I-.J. 709—1935 
675 (F.B.). 

bee. 28 (6). — Mortgagee can sue on and 
realise his security. 63 I.C. 91. See also 39 A. 
204=38 I.C. 613; 48 M. 750 = 49 M.L.J. 203; 
1937 Lah. 402; I.L.R. (1039) Nag. 540=1939 
Nag. 207; I.L.R. (1939) All. 492=1939 A.L.J. 
238=1939 All. 401 and leave of- Court is 
not necessary. 31 Bom.L.R. 1199. If the 
receiver realises the debt out of the 
secured property, the crcdiior has a charge 
on the amount realised. 2t .A.L.J. 32 = 
15 I.C. 860. A mortgage by insolvent after 
adjudicaiion is not invalid if consideration went 
to discharge a prior mortgage. 43 A. 555 = 63 
I.C. 366; 90 I.C. 3^.9. Where in a suit filed 
by a mortgagee, prior to adjudication of the 
mortgagor, the receiver was impleaded (Jiily in 
the final decree proceedings, and he did not 
object to the claim, final decree cannot be 
refused. loi I.C. 78-^1927 M. Gog. A judg- 
ment-debtor cannot have the sale set aside on 
the ground that ihe O. R. was not impleaded 
in the mortgage suit. O. R. may not be bound 
by the sale but the judgment-dcbior is >>ound, 
130 I.C;. 485=1931 ,A. 159. Mortgage after 

insolvency for payment of mortgage debt con- 
tracted prior to insolvency, validity of. See 
1926 N. 29. Where by the terms of the decree 
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(7) An order of adjudication shall relate back to, and take effect from, 
the date of the presentation of the petition on which it is made. 


NOTES. 

a party to a money suit is a secured creditor, 
it is not necessary for him to prove in insol- 
vency. 120 I.C. 2i8= 1930 N. 17. The existence 
of an attachment in favour of a creditor does 
not constitute that creditor a secured creditor. 
I.L.R. (1937) 2 Cal. 675 = 41 C.VV.N. 1079 = 
66 C.L.J. 3*5=1937 Cal. 517. A receiver 
appointed in a mortgage suit and in possession 
of the mortgaged property, is not superseded by 
the insolvency t»f the mortgagor and the appoint- 
ment of a receiver-in insolvency. The latter 
has no preferential right to posiession and the 
receiver appointed in the suit cannot be 
removed from possession and made to surrender 
possession to the Receiver-in insolvency. The 
right of a secured creditor to realise or other- 
wise deal with his security js unaffected by an 
order of adjudication. 39 C.W.N. 384. 

Sec. 28 ( 7 ) Scope. — S. 28 (7) governs 

Sec. 34. 42 C.W.N. 34. The doctrine of rela- 
tion back enunciated by S. 28 (7) cannot be 

invoked to entitle a crcrlitor to deduct the period 
from the date of the presentation of the insol- 
vency petition as well, because the two sections 
deal with cjuite different subjects ; S. 28 (7) 
dealing wiih all dealings by or with the insol- 
vent, and S. 78 (2) with the maintainability of 
actions on a debt due by him in a Court of law. 
The doctrine of relation ba k can never be ap- 
plied to a suit instituted before an order of ad- 
judication. I.L.R. (1938) Mad. 439 = 46 L.W. 
559= *93^ Mad. I 9 ='(> 937 l 2 M.L.J. 703. See 
also ^‘2 C.W.N. 3^; 1938 M. 8of'. An order 
of adju dication under C 1 . (7>, S. 28, relates back 
to tlie date when the petition for ins 'Ivency is 
admittci by tlie Court. The effect of Cls. (2) and 
(7), S. 28. is that the properties of the insolvent, 
whrr vtT tliey may ha\’e been and whoever may 
have been in their possession, automatically vest 
in the Court, It is immaterial whether there was 
at tliat time any receiver appointed by the 
Court or not. The vesting of the property of 
the insolvent in the Court is not dependent upon 
there being a receiver. 17 Pat.L.T. 313 = 19-6 
P. 112. See also (1939) i M.L.J. 705= 1938 Mad. 
906. This sub-section is controlled by S. 51. 
The decree holder has greater rights than recei- 
ver in respect of assets realised before date of 
adjudication. 2 Pat.L.J. 235=39 I.C. 463 \ 42 
336 = 59 I.C. 67. The title of the auction- 
purchaser who purchases in good faith is protec- 
ted by S. 51 (3) of the Act; though there may 

be an adjudication order subsequent to the sale, 
the title of the purcha.ser to the property would 
remain unaffected, 'I'lie doctrine of relation 
back of the Ofhcial Receiver under S. 28 (7) is 
subject to tbc exception enacted in S. 51 (3), 

The fact that tbc decree- holder himself is the 
purchaser would make no differenr e, provided 
he acts in pursuance of a valid order of Court 
and purchases with leave of the Court. 48 L. 
W. 279= 1938 Mad. 906= (1939) i M.L.J. 705, 
The sub-section does not mean that the date of 
adjudication is identical with date of presentation 
for all purposes. Reading with S. 53. a transfer 
more than two years prior to adjudication but 
less than t\^o years from presentation cannot be 


annulled. 1924 L. 374. Transfer between date 
of presentation and adjudication is void. 18 A.L. 
J. 449=55 I.C. 941. See also 1935 L. 368; 1938 
Mad. 906= (1939) I M.L.J. 705. Whether a deb- 
tor of insolvent is liable to the receiver after pay- 
ment to creditor of insolvent, see 1925 M. 328. A 
creditor who has attached a sum of money due 
to insolvent, before vesting in O. R. is entitled 
to it exclusively in satisfaction of his debt. 30 
I.C. 82=42 G. 289. The fiction that once the 
order of adjudication is made, it relates back to 
the presentation of the petition has no place 
outside the Ins. Act. 1927 M. 693 = 53 M.L.J. 
142. See also 167 I.C. 493 =i 937 ^R- 50 (debt 
contracted between date of application and date 
of adjudication is provable in insolvency. By 
the operation ofS. 28 {7), the title of the auc- 
tion-purchaser who purchases the property of the 
debtor after the admission of the insolvency 
petition but before the order of adjudication is 
not absolute, but contingent on the insolvency 
application being dismissed. If thc_ insolvency 
application is dismissed, he gets an_ indefeasible 
title. But if the order of adjudication is made, 
he cannot claim any title as against the receiver 
unless he is purchaser in good faith. 39 G.W. 
N. 1289=19350. 612. 

Sees. 28 and 29 . — The operation of S. 28 
afferts alt creditors fother than secured creditors, 
— 28 (6)J whether they are judgment-cieditors 
or not, or have proved their debt or otherwise. 
The section clearly enacts that during the pen- 
dency of the insolvency proceedings no creditor 
shall commence any proceedings in pursuit of*- 
remedy ag.Tinst the property of the insolv'cnt in 
respect of his debt without l.-ave of the Court 
and such leave is a condition precedent to the 
commencement of proceeding. S. 29 which 
must be read with S. 28 can only refer to pr^ 
ceedings which arc pending at the time of ad- 
judication or else simultaneously with it. It 
cannot be invoked where the suit is filed after 
adjudication. 1940 Rang.L.R. 544 ” * 94 ® Rang. 
289. After a person is adjuiged an insolvent^ a 
suit filed by a creditor for the recovery of a debt 
provable in insolvency without the leave of the 
Insolvency Court is not maintainable ; nor can 
the Court in which the suit is filed give leave to 
continue it. The point of time to which both 
Ss. 28 (2) and aO refer is the date of the order 
of adjudication. S. 21 deals with proceedings 
not pending on the date of tlie order of adjudi- 
cation, while S. 29 deals with proceedings then 
pending. S. 29 only refers to a suit already 
begun but not finished when the order of ad- 
judication is made since leave of the Insolvency 
Court is a condition precedent tq the right of 
action under S. a8, the want of it is a defect 
fatal to the suit and subsequent leave cannot 
validate it. The f.ict that the creditor files the 
suit in ignorance of the order of adjudication 
makes no difference. If a suit is filed after the 
order of adjudication without the leave of the 
insolvency previously obtained, the suit is not 
maintainable; the Court in which the suit is 
instituted has no power under S. 29 to grant 
leave to continue the suit. I.L.R. (1937) Mad, 
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29. Any Court in which a suit or other proceeding is pending against a 

^ , debtor shall, on proof that an order of adjudication 

procee - been made against him under this Act, either stay 

the proceeding, or allow it to continue on such terms 

as such Court may impose. 

30. Notice of an order of adjudication stating the name, address and 

description of the insolvent, the date of the adjudica- 
Publication o£ order of tjon, the period within which the debtor shall apply 
a ju ica ion. discharge, and the Court by which the adjudi- 

cation is made, shall be published in the Official Gazette and in such other manner 
as may be prescribed. 

Proceedings consequent on order of adjudication. 

31. (1) Any insolvent in respect of whom an order of adjudication has 

X, f ■ been made may apply to the Court for protection, and 

ro ection or er. Court may on such application make an order for 

the protection of the insolvent from arrest or detention. 


NOTES. 

® 4*=45 L.W. 709=1937 Mad. 667 = (i937) 2 
M.L.J. 223. 

Secs. 28 (7) and 53 : Transfer by insol- 
vent DECLARED VOID PROPERTY, IF VESTS IN 

Receivf.r. — Where subsequent to the transfer 
made by the insolvent, a petition for adjudica- 
tion is hied and the transfer is found to be ficti 
tious and fraudulent, and consequently void as 
against the O.R., the property vests in the O.R. 
under S. 28 (7) from date of petition for insol- 
vency, and as such the transferee has no saleable 
interest subsequent to this. Hence a transfer by 
Wm is void. 1935 L. 368 j 18 A.L.J. 449=55 
I.C. 942. 

Secs. 23 and 59 : Scope and effect — Suit by 

INSOLVENT AFTER ADJUDICATION ANDPENDINO IN- 
SOLVENCY — Maintainability. It is fundamen ally 
opposed to all principles of insolvency to h >ld 
that an insolvent after an adjudication order is 
competent to file a suit in his own name. T'hai 
18 clear from Ss. 28 and 59 of the Provincial 
Insolvency Act, A suit by an adjudicated imol- 
v^nt during the pendency of the insolvency is 
therefore not maintainable. 40 Bom.L.R. 956. 

Sec. 29 : Scope and Application. — See 3 Pat. 
L.J. 456 = 46 I.C. 224; (1939) 2 M.L.J. 786. 
otay of pending proceedings. 6 I.C. 96 ; 40 B. 
461 = 18 Bom.L.R.- 198; 97 I.C. 765-= 1926 M. 
** 45 » I929,N. 356. Court is bound to stay procee- 
dings against debtor only after adjudication. 
1926 M, 432 = 50 M.L.J. 665. ‘ O/Arr 

proceedings-^'* Meaning of. See 56 C. 712. I he 
presumption from the word “jlciy” is that the suit 
stayed IS not at an end, but may be continued 
until a further order is pa.ssed and as all ordcr.s 
^ suit must be made after hearing parties, a 
Court cannot make a final order until it has 
heard objections; even where the creditor, whose 
smt IS stayed, has not made an application, the 
Court would have to consider his request to cf)n- 
tinue the suit. 1929 S. 204. Where a suit for 
arrears of rent wa.s pending against the insol- 
the time the order of adjudication was 
u insolvents brought it to the notice 

Court and there is no specific order on 

Court continued the pro- 
ceedings, it must be deemed to have allowed 
tne suit to be continued without specifying any 


terms and there can be no bar to the passing of 
a decree for arrears of rent. 1936 R.D. 164= 
1936 A.W.R. 485. See also 45 L.W. 709. 

Secs *29 and 52 : Relative scope and dis^ 
TINCTION — Venkatasubba Rao, J . — S. 29 deals 
with the effect of an order of adjudication, while 
S. 52 deals with the effect of an order admitting 
the petition for adjudication. Under S. 52, the 
material point of time is not the date of the 
order of adjudication but the date of the admis- 
sion of the insolvency petition. The point of 
difference is that, whereas under S. 29, on mere 
proof of an order of adjudication having been 
made the executing Court’s power is checked 
under S. 52, no such result automatically follows 
from the mere fact that notice of the admission 
of the insolvency petition has been given to the 
Court ; there must also be an application to the 
Court for delivery of the property, 59 M. 928 
= 1936 M. 819 = 71 M.L..J. 170. 

S c 30 . — \Vaiit of notice is a mere irregule* 
rity. 5 C.W.N. 91. The publication is intended 
only to provide conclusive evidence in all legal 
proceedings of an order of adjudication having 
been duly made and its date. Want of notice 
is only an irregularity and cannot vitiate the 
proceedings. (1939) N.ig. 478 = i 939 N. 

L.J. 96=1939 Nag. 103. riiough in a suit for 
damages for defamation of an insolvent a part 
of the claim refers to the injury to the insolvent’s 
estate, the insolvent may still carry on the suit 
as the riglit of action for the injury to his 
character and reputation remains vested in him. 
26 S.L.R. 21. .Adjudication pending attach- 
ment and execution — Execution if can be con- 
tinued. 28 N.L.R. 317. Whether application 
for protection before arrest is maintainable see 
47 M.L.J. 530^20 L.W. 870. Protection not 
to be granted when insolvency was due to gross 
extravagance. 41 B. 313=33 694. Ab- 

sence of protection order does not stop running 
of tunc. 47 I.C. 798. On this section, w aLo 
192G C. 160. 

Sec. 31 . — See A. 201 = 1927 A. 418. I'herc 
IS no inherent jurisdiction for the Ins. Court 
under S. 5 to pass a pl^tection order or an 
order proicciin^ the allrged insoK eni lVr>m arrest 
and imprisonment in execution ot' a iTioncy 
decree otherwise than the provisions of Ss, 23 
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(2) A protection order may apply either to all the debts of the debtor, or 
to any of them as the Court may think proper, and may commence and take 
effect at and for such time as the Court may direct, and may be revoked or 
renewed as the Court may think fit. 

(3) A protection order shall protect the insolvent from being arrested or 
detained in prison for any debt to which such order applies, and any insolvent 
arrested or detained contrary to the terms of such an order shall be entitled to 
his release : 

Provided that no such order shall operate to prejudice the rights of any 
creditor in the event of such order being revoked or the adjudication annulled. 

(4) Any creditor shall be entitled to appear and oppose the grant of a 
protection order. 

32. At any time after an order of adjudication has been made, the Court 

may, if it has reason to believe on the application of 
Power to arrest after creditor or the receiver that the debtor has 

adjudication. absconded or departed from the local limits of its 

jurisdiction with intent to avoid any obligation which has been, or might be, 
imposed on him by or under this Act, order a warrant to issue for his arrest, 
and on his appearing or being brought before it, may, if satisfied that he was 
absconding or had departed with such intent, order his release on such terms as 
to security as may be reasonable or necessary, or, if such security is not furnishe<^ 
direct that he shall be detained in the civil prison for a period which may extend 
to three months. 

33. (1) When an order of adjudication has been made under this Act, all 

persons alleging themselves to be creditors of the 
Schedule of creditors. insolvent in respect of debts provable under this Act 

shall tender proof of their respective debts by producing evidence of the amoiuit 
and particulars thereof, and the Court shall, by order, determine the persons 
who have proved themselves to be creditors of the insolvent in respect of 
debts, and the amount of such debts, respectively, and shall frame a schedule ot 

such persons and debts: ^ 

tection order. 1933 A. 5 ?i = *933 A-UJ. 1051. 
Previous refusal of protecuon 

such order at subsequent stage. {Tbid.) Adjudi- 
cation Application by creditor for arrest ot 

insolvent in execution of decree— Leave of 
Court — Necessity. 68 M.L.J. 148. S. 31 — 
struction of arrest or detention — Meaning, »f 
includes order for imprisonment by Criminal 
Courts. See 1938 A. 253 = 1 .L.R. 1938 A. 486. 

Sec. 33 : Scope — Rights of creditor. — The 
policy of the Act is that when a person is 
indebted, all his debts should be dealt with in 
the insolvency. A creditor who has got a debt 
provable in insolvency should not stand aside 
when all the other creditors or most of them 
have their debts dealt with by the Ins. Court 
and refuse to come in or take notice of a coni- 
position scheme and then as soon as the adjudi- 
cation is annulled, proceed once more to harass 
the insolvent. Of- the two Acts, the Presy. 
T. Ins- Act seems to carry out the policy 
more correctly, because the plain meaning of 
the word in S. 30 of the Act is that if any 
composition creditor has a debt which he could 
prove in insolvency and does not do so, he is 
nevertheless bound by the composition. " 4 * 
in the Pro. Ins. Act, S. 33 . -strictly followed 
means that a creditor whose debt w not 
entered in the schedule is not bound by the 


. NOTES. 

and 31. 148 I. C. 975= 1934 L. 113 (2). The 

wording of S- 31 is very wide and protection 
order can be obtained by the debtor, even when 
a debt is incurred after adjudication. 1933 L- 
26 1. No prelection order can be passed against 
Crown debts. 5 806=109 I.C. 145“ *9^8 

R. 81. See also 1938 A. 253- The Act 
makes no pro\’ision for an ad interim protection 
pending the hearing of an application for ad- 
judication of a debtor. A fortiori, the pendency 
of an appeal from an order dismissing an appli- 
cation for adjudication is no reason to stop the 
decree -holder from proceeding with exci^tion m 
his decree by arrest of the judgment-debtor. 3 
C.W.N. 345. See also 30 C.W.N. 834 ; 1925 M. 
t7o; 10 R 71 = *932 R. 5*- «. 28(2 no longer 
pmt^cts an insolvent from arrest In the absence 
of a protection order obtained by the insolvent, 
l.e is liable to be arrested. The protection order 
is a privilege to be granted or withheld as the 
Court in its discretion, may, determine and m 
exercising that discretion it is relevant and pro- 
per for the Court to have regard to the charac- 
ter and circumstances of the insolvent. 118 I- 
C 701 = 1929 B. i35.*See also 5:^ A. 416=1932 
A. 188. As to effect of protection order passed 
bv Court of appeal, see 1932 A.L..J. 407= * 93 ® 
A Grounds for refusing or grantmg pro- 
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Provided that, if, in the opinion of the Court, the value of any debt is 
incapable of being fairly estimated, the Court may make an order to that effect, 
and thereupon the debt shall not be included in the schedule. 

(2) A copy of every such schedule shall be posted in the Court-house. 

(3) Any creditor of the insolvent may, at any time before the discharge 


NOTES. 

composition and can have a remedy else- 
where against the insolvent. Where the 
creditors of an insolvent agree to a composition 
and one of the creditors, who had a decree 
against the insolvent did not prove his debt in 
insolvency and was not a party to the composi- 
tion proceedings, and after annulment of the 
order of adjudication he sought to execute the 
decree by arresting the judgment-debtor. Held, 
that, under S. 33, the creditor was entitled to 
pursue the remedy he liked. But in the circum- 
stances of this case, arrest of the jndgment- 
debtor was refused by the revision Court also. 
(*934 529, Rcl. on.) Amendment of this 

Act and bringing it in conformity with S. 30, 
Presy. T. Ins. Act, suggested. 1935- M.W.N. 
380=1935 M. 602. See also 1937 O.W.N. 1143 
(proof of debts, if obligatory). A time-barred debt 
is not provable in insolvency. 66 I.C. 758 = 34 
C.L.J. 167. Enforcement of claim as a scheduled 
creditor against property acquired after discharge 
is not possible unless the schedule of creditors 
had been prepared before discharge. 35 A. 402 
= 20 I.C. 316. A judgment in insolvency, de- 
claring that the creditor’s debt (t.e., a judgment 
debt) is a provable debt does not declare that 
an alleged debt which merged in that judgment- 
dett is proved. 54 M. 601 = 1931 M. ->41 =61 
M.L.J. 229 (S.B.). Even the creditor on whose 
application the debtor was adjudged insolvent 
is found to prove his debt before the O. R. and 
the latter may reject it if he is not sadshed 
with the proof. 146 I.C. 221 = 1933 S. 313. 

Power of •‘I'ourt. — I t is fer the Ins. 
Court alone to decide whether the debt can be 
fairly estimated or not and to make an order 
accordingly. High Court has no jurisdiction to 
decide vshether the debt can be fairly estimated 
or not. I.L.R. (1940) Lah. 458=1940 Lah. 304. 

Courts have inherent power to correct 
clerical errors. 51 I.C. 52. Other creditors have 
*^8ht to be heard against the application to be 
added to the scheduled creditors. 34 A. 442 = 
14 I.C. 589. Disputes between creditors — 
Amendments of schedule — O-R. not a necessarv 
*50 I.C. 960=1934 K. I 12. 

33 ( 3 ). — Proof of debt can be given at 
any tunc during the a Iministration of the estate, 
even after order of discharge. Limitation ceases 
on adjudication. 45 M.L.J. 166=1924 
163 But see 14 R. 529=1936 R. 3f)3. See 
also ^ Luck. 261. The Act provides a formal 
method of proving a debt and this is the only 
m^hod which can be applied in so proving a 
, oL A debt cannot be said to have been 
proved unless the method laid down in 
P T n *^°P*ed. I.L.R. (1940) Lah. 345 = 42 
1 .L.K. 751. Where a notice issued to a tre li'or 
® P^nduce details of what is owing to him to- 
gether with the evidence thereof, threatens him 
at il they are not supplied his name will be 
struck off tlie schedule, the latter part is ulirn 
es since It is not in accordance with the provi- 
S. 3j. Fhc debt can be proved at any 
time betore discharge and an official receiver ‘ 


IS 


leg'il'y incapable of directing the striking off of 
a creditor from the schedule for failure to pro- 
duce the necessary evidence. 1940 A.M. 
L. J. 84. S. 33 (3) prevents a creditor from 
proving his debt after the insolvent ha? been 
given a final discharge. 14 R. 529=1936 R. 
393. See also 1941 Lah. 6 (mode of proof of 
debt) Before a creditor’s name is added to 
or removed from the list, the validity of the 
claim should be judicially determined after notice 
to parties. 90 I.C. 802. *‘Any creditor” — Mean- 
ing of. ^ C.L.J. 108=1926 C. 1210. The 
presumption under S. 1 18 of the Negotiable In- 
struments Act is only as against the debtor. 
Any creditor or O.R. can question the consider- 
ation fora decree debt, 108 I.C. 147= 1928 A. 
380. Hindu insolvent governed by Mitakshara 
Law — Sons not bound by his admission of debts 
— Court must inquire as to the genuineness of 
debts. 95 I.C. 463= 1926 C. 982. 

Limitation. — Debt not barred at time of in- 
solvency does not become barred by lapse of 
time. 1926 O. 621. An order rejecting the 
application of a creditor for inclusion of his name 
as a creditor on the ground of delay is not pro- 
per, when his name is not included in the list 
of creditors and when no opportunity is given to 
him to explain the delay in making the appli- 
cation. S. 33 (3) entitles a creditor at any time 
before final discharge to tender proof of his debt 
and apply to the Court for an order directing 
his name to be entered in the schedule. The 
discharge mentioned in S. 33 (3) means the 
final d»s( barge and not a conditional discharge. 
* 93 p 807 41 C. W.N. 22 t . T here is no express 

period of limitation for a creditor, wljosc debt is 
provable in insolvency proceedings to prov<^ his 
debt. A debt is to be proved ordinarily belorc 
any dividend is declared. That is necessary in 
order tliat the officer of the Court administering 
the insolvent’s estate may have in Ins possession 
materials which will enable him to make a pro 
rata and ecjuitable distributinn of the assets. 
The provisions of S. 33 (3) are directory and a 
creditor can come on tJic schedule of creditors 
as long as there are any as.scts available for dis- 
tribution amongst the crcdiioj s and till the 'final 
thvidends arc tii'trihutcd and till the adminis- 
tration is complete. The same principle finds 
support m S. 64, for, that section requires a 
receiver, before detlaring a final dividend, to 
serve noiicc in the manner .prescribed to persons 
whose claims to be creditors have been notified 
but not proved; and if such persons come and 
prove their claims within the time limited bv 
the notice they will be entitled to a share in the 
Imal distribution. The time of the discharge of 
an insolvent has no relation to and can l.ave ,10 
rclanon m any case, to the time for declaring 
the hnal dividend. 1936 G. 434. 

s>ecs. 33 ( 3 ) and 53 . — When transfer by wav- 
of sale by the insolvent is annullr<l as fraudu- 
lent under S. 53, but it is found that the 
alienee paid a sum of money towards the sati«;« 
[action of a prior decretal debt, the alienee may 
be allowed to prov'c in the insolvency as an un- 
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of the insolvent, tender proof of his debt and apply to the Court for an order 
directing his name to be entered in the schedule as a creditor in respect of any 
debt provable under this Act, and not entered in the schedule, and the Court, after 
causing notice to be served on the * [receiver] and the other creditors who have 
proved their debts, and hearing their objections (if any), shall comply with or 
reject the application. 

(1) Debts which have been excluded from the schedule on the ground 

that their value is incapable of being fairly estimated 
provable under demands in the nature of unliquidated damages 

arising otherwise than by reason of a contract or^a 
breach of trust shall not be provable under this Act. 


34. 

Debts 
the Act. 


LEG. REF. 

'The word ‘‘receiver” was substituted for “in- 
solvent” by Act XXXIX of 1926, S. 2, 


secured creditor to the extent of the prior debt 
discharged by him. 34 P.L.R. 127=1933 L. 
211. 

Secs. 33 ( 3 ) and 64 . — The provisions of 
S. 33 (5) and S. 6.^ arc not necessarily irreconci- 
lable. It is not laid down in S. 33 (3) that the 
debt of a creditor must be proved before dis- 
charge. The rule is that the application to be 
included in the schedule must be made before 
that time and that it must be accompanied by 
proof of the debt. It may be that the proof is 
not considered sufHcient by the receiver and, if 
that is so, there is no reason why further proof 
should not be provided after the discharge of the 
insolvent. The provisions of S. 64 are subj-'Ct to 
the rule laid down in S. 33 (3). They arc pro- 
visions of the final distribution of assets of the 
insolvent and this distribution may or may not 
take place before an order of discharge is pass- 
ed. If the distribution is to take place after the 
order of discharge, there wouJd be no question 
of proof by any person who had not already 
made application supported by such proof as he 
himself thought sufTicient under S. 33 (3) of the 
Act. Where there is an adjudication and a dis- 
charge before there is any proof, any debt and 
there has been no application by any creditor, 
it would be too late for a creditor thereafter to 
apply to the Insolvency Court to include his 
debt in the schedule and ask for its discharge by 
the disposal of any property which might be 
found to belong to the insolvent. 194^ A.L.J. 


Secs. 33 and 34 . — Scope — .Partnership bet- 
ween persons for limited period — Subsequent 
dissolutioii — Withdrawal of one — ^omii^ory 
note by partner to withdrawing member — 
sequent insolvency of sole partner-— RcUrecl 

partner Right to be included in schedule of 

creditors — Extent of debt provable. I.L.R. 
(1940) Nag. 242 = 20 N.L.J. 196=1937 Nag. 

Sc' s. 33 , 34 and < 4 . — Purchaser of shares of 
company adjudged insolvent and unconditional- 
ly discharged — Subsequent liquidation of com- 
pany — Balance of money due upon shares is not 
recoverable Jn liquidation. I.L.R. (1940) Lah. 
458 = 42 P.L.R. 754=(*94o) Lah. 304. 

Sei'. 34 : Scope. — Proceeds of execution sale 
prior to adjudication arc excepted from the 


operation of this section. 1925 M. 224. S. 34 
is governed bysub-S. (7) of S. 28. Hence if the 
right to recover a debt has become barred by 
time on the date when the order of adjudication 
is made, but the right subsists on the date of the 
presentaiion of the application or on the date 
when the application is admitted, the creditor is 
entitled to prove his debt as the statute of limi- 
tation does not affect debts which are within 
time on the date of the petition. 34 P.L.R. 464 
= 1933 L. 688. But see 1937 R. 50 infra. Where 
the Official Receiver realizes rent of the property 
of the insolvent from the period subsequent to 
his adjudication, such arrears of rent do not 
amount to “provable debt” under S. 34 of the 
Act. The Official Receiver cannot claim such 
amount for the purpose of distribution amongst 
the creditors of the insolvent. 40 P.L.R- 669 = 
*937 Lah. 790. It is an ordinary rule of con- 
struction that a statement in a statute or a sec- 
tion should be interpreted according to its 
natural meaning. As S. 34 stands, there is 
nothing to show that it is to be read with S. 28 . 
(7) and the doctrine of relation back is not to 
be imported into S. 34. Accordingly, a debt 
contracted by an insolvent between the date of 
the presentation of an application for his adjudi- 
cation and the date of the order of his adjudi- 
cation is provable in insolvency. 167 I.C. 493= • 
*937 Rang. 50. See also 42 P.L.R. 3 ^ 7 = *939 
Lah. 384. 

Application. — An obligation incurred after 
adjudication is not provable under the Act. A 
suit lies. 48 I.C. 913. Maintenance to a wife 
provided in a decree is not a debt provable. 35 
I.C. 541, contra. A claim for maintenance or 
residence is capable of valuation as much as an 
anni’ity which is admittedly provable in insol- 
vency. *933 Lah. 901. NIaintenance due to a 
wife under a decree of Court against her hus- 
band is a debt provable in insolvency, and does . 
not fall under debts excluded by S. 34 (i). A 
decree for maintenance is clearly distinct from 
an order for alimony. No execution of the 
maintenance decree against the insolvent hus- 
band can be taken out without leave of the 
Insolvency Court. 49 L.W. 167=1939 Mad. 
183= (1938) 2 M.L.J. 1042. Claim to future 
maintenance by mother and unmarr»ed sisters 
against Hindu insolvent — If debt provable in 
insolvency. See (1940) 2 M.L.J. 239. In order 
that a particular debt contracted after the order 
of adjudication may be a debt provable in i^ol- 
vcncy proceedings, the debt should have existed 
at the date of order of discharge, or if contracted 
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(2) Save as provided by sub-section (1) all debts and liabilities, present 
or future, certain or contingent, to which the debtor is' subject when he is 
adjudged an insolvent, or to which he may become subject before his discharge 
by reason of any obligation incurred before the date of such adjudication, shall 
be deemed to be debts provable under this Act. 

Annulment of adjudication. 

35. Where, in the opinion of the Court, a debtor ought not to have been 

adjudged insolvent, or where it is proved to the satis- 
Power to annul adjudica- faction of the Court that the debts of the insolvent 
tion p inso vency. have been paid in full, the Court shall, on the applica- 

tion of the debtor, or of any other person interested, by order in writing, annul 
the adjudication ’ [and the Court may, of its own motion or on application made 
by the receiver or any creditor, annul any adjudication made on the petition of 
a debtor who was, by reason of the provisions of sub-section (2) of section 10 
not entitled to present such petition.] 


LEG. REF. 

‘ Inserted by Act XI of 1927. 

NOTES. 

subsequent thereto, it should have been based on 
a liability existing at the time of adjudication. 
1930 A.L.J. 350= 1930 All. 104. See also >930 Cal. 
59. In respect of rent due by the insolvent 
rm till the date of the passing of the order of 
adjudication, the lessor should rank as an ordi- 
nary creditor having the same rights as the 
creditors who proved their debts had; in respect 
of rent which accrued subsequent to the order 
of adjudication, the lessor could recover the 
same in full as ^'expenses of administration or other- 
luise.*' 34 C.W.N. 751=1930 Gal. 459. 

Sec. 34 ( 2 ). — To the ordinary rule that a 
matter decided by a decree cannot be reopened, 
there is an exception in solvency. The Insol- 
vency Court has the power to go behind a judg- 
ment and inq-iire into the consideration even 
for a Judgment-debt, and this although the 
judgment may have gone by default or by 
consent or been affirmed on appeal. But the 
Court will not, as a matier of course, inquire into 
the validity of a Judgment debt, but only when 
there is evidence that the judgment has been 
obtained by fraud or collusion or that there has 
been some miscarriage of Justice. 34 Bom.L.R. 
411 = 1932 Bom. 253. See also 145 I.C. 835 = 
*933 Rang. 268. The criterion or material date 
for purposes of S. 34 (2), is the date of the 
filuig of the insolvency petition, as the adjudica- 
cation relates back to the date of the petition 
'**'^®*’ S. 28 (7). Consequently, a debt which 
enforced in a Court of law on the date 
of the presentation of the insolvency petition but 
m respect of which the remedy by suit becomes 
barred by limitation before the date of the order 
of adjudication, is a debt provable under the 

be admitted by th<* O. R., in the 
schedule. 45 L.W. 565= (1 937) t 637. 

, ( 2 ) and 28 ( 2 ). — The obligation on 

he part of an insolvent under the Hindu Law to 
pay maintenance allowance to his brother’s 
widow is a debt provable in insolvency a.s laid 
down m S. 34 (2) of the Provincial Insolvency 
Act. His liability is not a personal liability, 
but a liabiiity which has got to be met 
Irom the property which he inherited 
icom bis father and this property is now 

C.C.M .— 521 


vested in the receiver for the benefit of the 
creditors. If the brother’s widow has a charge 
declared upon the property in respect of her 
maintenance allowance by a competent Court, 
the receiver may be compelled to pay the money 
out of the estate in his hands. But in the absence 
of a charge, she can only rank as an ordinary 
creditor and can prove the liability in insolvency 
proceedings. A suit by her for arrears of main- 
tenance allowance is not, therefore, maintainable 
against the receiver. 45 C.W.N. 808. 

Secs. 34 ( 2 ) and 44 . — The liability of a mem- 
ber of a Co-operative Society to contribute to 
the assets of the society in the event of its being 
dissolved before or during insolvency is a con- 
tingent liability and as such a debt provable in 
insolvency under S. 34 (2) of the Provincial 
Insolvency Act. The liquidator should cither 
prove it or have it excluded from the schedule 
under S. 33 if it comes within the provisions of 
that section. If he does not do so, the member’s 
liability for such debt ceases on his being granted 
a complete discharge by the Insolvency Court 
as expressly provided in S. 44 (2) of the Act. 
An order of the liquidator assessing the contribu- 
tion of a member under S. 42 (2) (b) of the Co- 
operative Societies Act after he is granted a 
complete discharge will be in excess of the limit 
of his jurisdiciion .Tnd therefore a nullity, and 
the Civil Court can decline to execute the order 
under S. 42 (5) of that Act. 44 P.L.R. 37G. 

Ha\ing regard to the express language of S. 34 
(2) and the ab-.cnce in the Ac i of a clause similar 
to S. 46 (2) of the Pres. T. Ins. .Vt, a debt 
contracted after the presentation of the petition 
in insolvency, but before an order of adjudi- 
cation Is provable in insolvency. A suit on the 
debt after the discharge of the insolvent is barred 
by S. 44. 34 Bom.l .R. 980-^1932 Bom j , 

Sec. 35 .- .Action vmder S. 35 can ordit^ariiv 
be taken on an application made by the O K 
or by the creditors and on proof of circurn’ 
stances specified in that section, and the atten- 
tion of the insolvent must be drawn to tiie fa'is 
allege 1 against him by notice or otherwise 'so 
that he may be able to meet them. I.K. 1922 
I.ah. 659. An order ot adjudication cannot be 
annulled on an application by a creditor under 
35. on the ground that the petitioning cre- 
ditor s debt was a bogus debt, unless it is shown 
that the debtor did not owe any otJicr debts 
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that the debtor was not really insolvent at 
the time the order of adjudication was made. 
It is not enough for an applicant to merely 
prove that there was no binding debt due to the 
petitioning creditor in order to make it obliga- 
tory on the Court to set aside the order of 
adjudication under S. 35 on the ground that the 
order ought not to have been made. 50 L.W. 
821 = 1940 Mad. i 5 * = (* 939 ) 2 M.L.J. 753. 
See also (1940) i M.L.J. 228 (I'.B.). Under S. 35 
the appellate Court is competent to consider the 
propriety of an ex part* order of adjudication. 
An ex parte order of adjudication made on the 
last Saturday, which is a clearance day, is not a 
proper day and is therefore liable to be set aside 
in appeal. Judicial work is presumed not to be 
done on a clearance day. 20 Pat.L.T. 768 = 
1940 Pat. 58. Where it is shown that no act 
of insolvency has in fact been committed the 
Court can set aside the adjudication on the 
ground that the debtor ought not to have been 
adjudged insolvent. The fact that the debtor 
docs not object to an order of adjudication 
being passed against him is no bar to the grant- 
ing of an application, for an order setting aside 
the adjudication under the provisions of S. 35* 
Where an adjudication has taken place under 
the Act and it has been shown that no act of 
insolvency has been committed, the Court has 
no discretion in the matter, but it must annul 
the adjudication. l.L.R. (1940) Mad. 441=5* 
L.W. 231 = 1940 Mad. 375 =(i 94 o) * M.L.J. 

228 (F.B.); (1938) 2 M.L.J. 385; (1939) 2 M L. 
J. 753. Where an order of adjudication is clearly 
without jurisdiction, S. 35 empowers the Insol- 
vency Court to annul the adjudication on the 
ground of want of jurisdiction. The Judge sitting 
in insolvent is competent to ret’ise his own order or 
an order of hir predecessor adjudicating a person an 
insolvent on the ground of want of jurisdiction. 
Where the act of insolvency, a fraudulents tran- 
fer, relied on as the basis of the petition by the 
creditor on which the adjudication order is 
made, was committed more than three months 
prior to the date of the petition, the adjudica- 
tion order is without jurisdiction because there 
is no act of insolvency on which an adjudica- 
tion order can be made. Such an adjudication 

can be annulled under S. 35- L, j ' 

Mad. 24 = 40 L.W. 239=1930 ,.Mad. 898 = 
(1938) 2 M.L.J. 305- I^ebtor adjudicated on 
his petition— Transfer deeds executed by debtor 
subsequently found to be rictitious is good 
ground for annulment of 

P W.N. 4.=S3=*930 Pat. 3OO. It IS doubtful 
whether Court can refuse annulment when the 

circumstances mcntioi^d in ^ 

proved to exist. 23 C.L.J. 220 — 34 LC. 792. 
Annulment order on grounds untenable under 
S 2', cannot be made. 1 his section is subject 
to S 25* 38 I.C. 822. The debtor realized 

certain debts due to him before presenting the 


insolvency petition 


and nevertheless showed the 


debts as still due to him. The Court further 
found him to have been dishonest in his deal- 
ings and entciing recklessly into transactions and 
incurrinc debts which he never hoped to pay. 
Upon these grounds the judge annulled the ad- 
judication. Held, that the lacts found might 
furnish grounds for refusing an absolute dis- 
charge, but they furnished no grounds tor dis- 


missing an insolvency petition and that conse- 
quently no legal grounds for annullicg an 
judicaiion. 53 A. 476=1931 A.L.J. 175. '^*Oughl 
to have been adjudged insolvent ” meaning of. See 
1928 M.W.N. 175=1928 M. 609. Mere transi- 
fer of a money decree to another by the insol- 
vent prior to adjudication, is no ground for 
annulment, if no fraud is proved. 3 Luck. 
323=1928 D. 404. Annulment of ad- 

judication when to be ordered. 24 L. W. 
486=1926 M. *159. As to payment of 
interest if there are sufficient funds 

in the insolvent’s estate, see 48 A. = 
1926 A. 289. A suit by O. R- against 
a debtor does not cease if an annulment order 
was passed pendente tile. 41 A ,200 = 48. I.G. 
443. Court cannot annul an adjudication order 
on non-fulfilment of a condition imposed at the 
time of adjudication if the condition itself was 
illegal. 21 I.C. 950=18 C.W.N. 1052. The fact 
that criminal proceedings under S. 43 arc con- 
templated is not enough to annul adjudication. 
31 I.C. *5 = 5 L.W. 220. Payment to creditors 
need not be made through the O.R. 52 J-C. 
689=1919 M.W.N. 622. Annulment of adjudi- 
cation if can be ordered only after the debts 
due to all creditors have been paid. 99 I.C. 
277 = 3 O.VV.N. 296 (Supp.). An insolvent 
whose debts have not been paid in full is not 
entitled to apply for annulment. The fact that 
all the creditors give him a complete and fidl 
discharge will not entitle him to do so. 30 L.W. 
948 = 57 M.L.J. 816. An order of adjudication 
once made can only be annulled under the 
provisions of S. 35 or S. 43. Neither section 
provides for annulment from failure to deposit 
the cost of publication. As to power given Jo 
Court under R. 277 (30) of the Oudh Chief 
Court, see 19300. 53 = 5 Luck. 479. Where an 
application of a creditor is dismissed under S. 25 
(i) there can be no order of annulment under 
S. 35: 121 I.C. 55. It is only when an appeal 
against an order of adjudication has been made 
under S. 75 (1) or when an application is made 
by a person interested under S. 35 that the 
Court has authority to annul or set aside an 
order of adjudication. 1930 M.W.N. 651. The 
insolvent got himself fraudulently and collusively 
adjudicated by setting up a bogus creditor. 
Later on the original creditor who had sued to 
enforce his claim dropped out and another bo- 
gus creditor who stepped in to continue the 
proceedings put in proof of h s claim before the 
O. R. The same having been rejected, he 
appealed to the District Judge who however 
dismissed his appeal and at the same time an- 
nulled the adjudication. Thereupon another 
creditor applied under O. 47, R- 1 to review 
the said order but it was also rejected. Held, 
that the District Judge acted wrongly in annul- 
ling the adjudication in the absence of a prayer 
to that effect by either party and that the same 
constituted an error apparent on the face of the 
record so as to sustain an application for review^ 
The question whether the District Judge had 
power to review his order on the ground of error 
of law that is to say non-compliance with S- 35 
was held not to arise. 1932 M.W.N. *53 (E.B.). 

Payme.nt of debts in fulc — What amount 
TO. — Under .S. 35 the debts of *hc insol- 
vent must be paid in full before the adjudi^- 
tion can be annulled. It may be that the debts 
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36. If, in any case in which an order of adjudication has been made, it 

shall be proved to the Court by which such order was 
Power to cancel one of made that insolvency proceedings are pending in 

orders of another Court against the same debtor, and that the 
a ju ication. property of the debtor can be more conveniently 

distributed by such other Court, the Court may annul the adjudication or stay 
all proceedings thereon. 

37. (1) Where an adjudication is annulled, all sales and dispositions of 
Proceedings on annul- property and payments duly made, and all acts there- 


ment. 


tofore done, by the Court or receiver, shall be valid ; 
but, subject as aforesaid, the property of the debtor who 
was adjudged insolvent shall vest in such person as the Court may appoint, or, 
in default of any such appointment, shall revert to the debtor to the extent of 
his right or interest therein on such conditions (if any) as the Court may, by order 
in writing, declare. 


NOTES. 

referred to in the section mean debts proved in 
the Ins. Court ; but once a debt is proved, it 
does not cease to be a proved debt simply 
because the creditor states that he does not 
wish to be recorded as a scheduled creditor. 
The consent of, or even an unconditional dis- 
charge by, the creditor will not entitle the Court 
to annul the adjudication, unless the debts have 
been paid in full in cash. If a debt is not 
paid off, it still subsists in spite of the annul- 
ment. i8 N.L.J. 145. 

Application by judgment-debtor for an- 
nulment ON Ground op fraud — Power of 
Court to enquire. — On application of a cred- 
itor who had obtained a decree on a promissory 
note, the debtor was adjudicated insolvent. The 
debtor filed an application under S. 35 for an- 
nulment of the adjudication or on the ground 
that there was no consideration for the promis- 
sory note and that judgment was obtained by 
fraud or collusion. //«/</, that the Ins. Court 
had power to enquire into the consideration for 
a judgment-debt. It would do so when tlicre 
would be evidence that the judgment had been 
obtained by fraud or collusion or that there had 
been some miscarriage of justice. 1935 R. 276. 

oecs. 35 and 27 ( 2 ). — It is a matter for 
consideration whether in all ordinary cases, an- 
nulment proceedings shall not be kept pending 
so long as proceedings under Ss. 53 and *,4 arc 
outstanding. The better view seems to be that 

204 Nas. 
^^4—1938 Nag. 312. 

r-A. — Order of annulment — 

^ALTIION to be oiiservi:!>. — O rders of annulment 

very carefully worded because where 
ourt annuls insolvency proceedings, to 
avoid very considerable liardship lo the en di- 
tors. It ,s necessary 10 make provision for what 

IL ass -t.s. Further a Court 

* ,.® very chary about annulling insolvency 

proceedings where there are piorrcdings pend- 

lOQo'r^V t*' lusolvemy Ad. 

— I^ejection of appi ication 

iimi'ho <i' ^o’ iJ" ^ LATER APPLICATION 

api-j , ' Proceedings under .S. 38 arc not 

th P'^^ceedirig, under S. 35, In the latter 
case the insolvent has to show that the debt: 


have been paid in full, which implies that the 
debts have been paid along with interest at the 
contractual rate, while S. 38 contemplates a 
proposal for a composition in satistaction of 
debts and implies a reduction in the claim of the 
creditors. Hence rejection of an application, by 
the itisolvent, under S. 35 does not bar, on the 
principle of res judicata, a later application by 
him under S. 38. 1 936 .A.L. J. 44 = 1 936 A. 102. 

eer. 36 . — The Chief Court of Oudh could 
not pass an order of stay of a case pending 
before the Court of the Insolvency Judge at 
Cawnpore, unless it is confirmed by the High 
Court. Where such an order is communicated 
to the Insolvency Judge at Cawnpore by the 
Registrar of the High Court, with a remark, 
that it was for the Judge to decide to stay or 
not, it docs not amount to a direction hy the 
High Court to stay proceedings under S. 36 of 
the Act. But if he docs stay it, he being the 
Court that had jurisdiction to pass the order of 
stay, is undoubtedly authorised to reopen the 
proceedings stayed by himself. I.L.R. (1938) 
All. 800= 1938 A.L.J. 878= 193U All. 555. Two 
applications in two different Courts for adjudi- 
cation of the same person as insolvent — Proce- 
dure. See 109 I.C. 648. Discretion of Court, 
see 31 C. 761=8 C.W.N. 553. 

Sec. 37 . — Object of Section. — The sole 
object of the l<-gislature in enacting S. 37 is to 
put a brake upon the ex-insolvenl’s activities 
by giving the Court a discretion, if it thinks fit 
to do so, not lo hantl back to the debtor his 
property unconditionally or at once but cither 
to do so after imposing a condition upon him 
in a proper rase, which would give the creditors 
an opportunity to make good their claims in 
the ordinary course of law against the debtor, 
or to vest the debtor’s estate in some person 
appointed by it. presumably for a reasonable 
period, so that if the creditors hereafter act with 
reasonable diligence they would be able by 
attachment or othe^ise, to licjuidate ' anv 
decrees that they might obtain against th<- 
debtor out of the assets in the hands of «h<- 

254=1936 Rang. 284 
(l-.B.) Where the property of an insolvent is 
vcstc^i m the Official Receiver or any cilhor 
appointee under S. 37, it is the Insolvency Court 
which retains control of it, and the Insolvency 
Court must direct its disposal in the interests t f 
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the general body of creditors. The property 
comes completely under the Insolvency Court 
and can ordy be disposed of under its direction. 
The property can only be distributed equally 
among all the creditors and no one creditor has 
got a right to appropriate the money of the 
insolvent to the exclusion of other creditors. 
Where the property is, by the order under S. 37, 
vested in the Official Receiver or other appointee 
in the interests of the general body of creditors, 
there is a statutory trust created by virtue of 
the order in favour of the creditors. 1941 M. 
W.N. 489=1941 Mad. 753. A vesting order 
under S, 37, to be valid, need not be passed 
simultaneously with the order annulling the 
adjudication. A vesting order passed subse- 
quently is perfectly valid and cannot be 
attacked as being without jurisdiction. 47 L.. 
W. 587=1938 Mad. 752= (*938) t M.L.J. 824. 
S. 37 gives the Court a wide discretion. The 
annulment of the adjudication does not mean 
that the debtor who is adjudicated is necessarily 
to be placed in possession of the property which 
is in the hands of the Official Receiver at the 
time the adjudication is set aside. The Insol- 
vency Court retains full power to give direc- 
tions as to the realization and disposal of the 
debtor’s assets. Where it is found that after the 
adjudication and before the annulment the in- 
solvent has paid moneys to a person fraudulently 
and that the insolvent and the person to whom 
he has paid were parties to a gross fraud, the 
Court on the application of the Official Receiver 
to direct the moneys to be refunded to the 
Official Receiver and to direct the latter, not 
as the Official Receiver but as a person ap- 
pointed by the Court under S. 37, to direct the 
amount rateably among the creditors who have 
proved in the insolvency proceedings. I.L.R. 
(1940) Mad. 441=51 L.W. 231 = 1940 Mad. 
375 = (ig40) i M.L.J. 228 (F.B.). See also 1940 
Nag. 4. 

“Property” — Right to Collect Money 
DUE TO INSOLVENT. — The word “properly” is 
used in its widest sense, that is to say, it is used 
in the sense not only of the thing which is the 
subject-matter of ownership, but includes also 
the dominion or the right of ownership or ol 
partial ownership. In this sense the right to 
collect the money which is found to be due to 
the insolvent is property within the meaning o_t 
S %-! and it vests in the appointee. i 93 o 
R*anc ^28 The words “a// acts theretofore done 
mean all acts done with a >'iew to making 
sales and dispositions of property. including 
the setting aside of transfers made by the in- 
solvent wiih a view ultimately of making sale 
of the properly so recovered for the benefit of 
the estate in his hands and therefore ultimately 
for the benefit of the creditors, even though 
the actual final disposal of the property has 
not been made on the date of the annulment 
of the adjudication and thitrcforc the date on 
which the receiver in inst>lvcncy qua receiver 
caases to exist. Hence on annulment of adjudi- 
cation, orders passed in proceedings instituted 
by receiver in insolvency under Ss. 53 and 54 
do not become vacated. [Difference between 
the positions of the debtor and of the appointee 
made out.] 1935 Rang. 32O. After the making 


of an order of adjudication, the insolvent has 
no right or title left to him in his property in 
view of the provisions of S. 28 (2), and a 
transfer by an undischarged insolvent is, there- 
fore, void. Such a transfer cannot be made 
valid by the annulment of adjudication. When 
a transaction is void ab initio^ nothing that can - 
happen afterwards can validate or revive it. 
1937 O.W.N. 94. See also 1938 Nag, 312 
.(extent and limit of validation of pro- 
ceedings). Decree against debtor before adjudi- 
cation — Annulment of adjudication for failure 
to apply for discharge — Execution of decree 
and realization by creditor — Subsequent order 
of vesting under S. 37 — Effect of on fruits of 
execution. 194* Mad. 588= (1941) i M.L.J. 
537 - 

Sec. 37 ( 1 ).— Court’s duty to pass order 

under the section on annulment of adjudication. 
1927 L. 914. Application for annulment of ad- 
judication during pendency of application under 
S. 54. Heldy that the judge ought to have made 
use of the provisions of S. 37 and ordered the 
debtor’s property to vest in the O.R. and that 
the effect of an order vesting the property in the 
O. R, would be to entitle him to continue the 
proceeding instituted by him under S. 54. Per 
curiam— The word "acts'* in S. 37 is wide enough 
to include O.R.’s act of avoidance under S. 54 - 
52 M. 648=57 M.L.J. 1 16. See also 1930 O. 
474; 44 L.W. 719 (absence of vesting order, 
effect of). The word ‘property’ as used in S. 37 
does not include the right to sue for cancellation 
of a transfer which had accrued to the O.R* 
This right to sue is a pcr.sonal right and cannot 
be subject of transfer. Being a personal right 
specially granted by law, it cannot be an interest 
that devolves under O. 22, R. 10, C. P. Code. 
Therefore where an O.R. has become functus 
officio on account of ihe property of the insolvent 
having been vested in the trustees in consequence 
of which he withdraws from a suit for the can- 
cellation of a transfer pending in a certain Court 
and the Court dismisses it under O. 9, R. 8, the 
trustees cannot apply to be made the legal re- 
presentatives of the O.R. and ask for the res- 
toration of the suit. 152 I.C, 380=1934 Pesb. 

89. 

Annulment of adjudication — Effect of.— — 
Except where there is an express provision in 
that behalf, the effect of an order annuling an 
order of adjudication is that there is no longer 
an insolvent before the Court and the Court 
subject to S. 37 is no longer entitled to pass 
orders in respect of the debtor’s estate in 
its Ins. jurisdiction. 14 Rang. 254 193 ® 

R. 284 (F.B.). See also 42 C.W.N. 34 * 
Annulment of adjudication — Effect — Insol- 
vent member of joint Hindu family — Share 
vesting in Receiver and reverting on annul- 
ment — If joint family property or separate 
property — Decree against debtor’s assets in res- 
pect of persona! debt — Executability against 
reverting share. 71 M.L.J. 707. S. 37 cont<^- 
plates that, unless the Court has passed an order 
vesting the property of the insolvent, after the 
adjudication has been annulled, in a person ap" 
pointed by the Court, it shall revert to the 
debtor. The mere fact that the property on 
passing of the adjudication order vested in the 
O.R. does not authorise the receiver to - deal 
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with it after the adjudication has been annulled, 
in the absence of an express order t-^ that effect 
by the insolvency Judge. The effect of annul- 
ment of adjudication is that the condition with 
regard to the property which existed immedia- 
tely before the passin g of the adjudication order 
is restored unless, of course, an order under S. 37 
vesting the property in a person appointed by 
the insolvency judge has been passed. 163 I.C. 
1007 = 38 P.L.R. 273=1936 Lah. 568. Where 
the Court passes an order under S. 37 vesting 
the property of the insolvent in the Official 
Receiver or some one other than the debtor, 
there is no reversion of the debtor’s property to 
the debtor. The only person entitled to repre- 
sent the estate of the debtor after such an order 
is the appointee under S. 37. An execution 
sale of the debtor’s property held thereafter 
without notice to and without impleading the 
appointee under S. 37, is therefore null and 
void, and the purchaser gets no title under the 
sale. 1942 M.W.N. It4=(ig42) i M.L.J. 31 1. 
Where an order annulling an adjudication stated 
that ‘adjudication is annulled subject to the pro 
periy in the hands of the receiver which will be 
sold and assets will be distributed amongst the 
scheduled creditors* and there was neither a 
vesting order nor the appointment of an appoin- 
tee, the order only means that the Court is 
annulling an insolvency, but is providing that 
there shall be no reverter of the property v'ested 
in the receiver under the receiving order to the 
debtors, but that the property is to be sold 
and the proceeds distributed amontrst th<* credi- 
tors. If there was balance it would go to ihc 
insolvents. 1930 N.L.J. 186=1939 N. 203-=I.L. 
R* (*940 410. The order of discharge is 

not equivalent to annulment of adjudication so 
as to bring in the provisions of S. 37. I'lic re- 
vesting of the property in the cliscliargetl d<*btor 
cannot take place through the operation of 
S. 37. I.L.R. (1940) Lah. 458—42 P.L.R. 754 
1940 Lah, 304. 

ANN^;LME^^T — Position or Receiver and of 
APPOINTEE. — From the moment of the annulment 
of an order of adjudication and onwards the 
ceases to be receiver in insolvency, but 
if he is appointed to receive the prc»j>erly of the 
insolvent, he becomes a mere appuitUe** witli 
reference to such property and thus a mere 
custodian of the property which comes into his 
hands. (1933 Rang. 223. .Applied). 1933 
Kang. 152. 'I'he persons in whom property vests 
under S. 37 have full power to deal with the 
property vested in them and can proceed to dis- 
tribute the estate. 43 P.L.R. 369 = 1041 
j. appointee under S. 37 has no 
to distribute debtor’s assets; and unlike a 
ver is not a necessary party to .a suit in res- 
pect of ^bts proved in insolvency before annul- 
He is not even a proper party. His 
Is to be custodian of the property, so 
that It may be attached in 1 i\s Imt^ds whrn 
decrees arc obtatne 1 against the debtor 
H 933 Rang. 223, p. B. Rel. on.) Rang. 
* 54 = *936 Rang. 284 (F.B.). The uncon- 


Lah. 

power 

Recei- 


ditional annulment of the adjudication pending 
a creditor’s application to set aside a sale of 
the insolvent’s property by the O.R. does not 
deprive the Ins. Court of its jurisdiction to hear 
and determine the application. The effect of 
S. 37 is that the order of annulment will not 
invalidate the acts of the Court or of the O. R. 
theretofore done; but they do not acquire a 
degree of sacrosanctity or immunity from attack 
byway of appeal which they would not have 
possessed had there been no order of annul- 
ment, 156 I.C. 284 = 41 L.W. 461 = 1935 M. 
433. As to scope and meaning of section, set 13 
Pat.L.T. 775. It is not correct to say that 
after the order of annulment the insolvency 
proceeding comes to an end ipso facto. Though 
the effect of passing an order of annulment 
without any condition is to vest the propeity 
in the debtor, there is nothing in the Act to 
prevent the Court subsequently from giving 
suitable directions or vesting the property in the 
receiver for the protection of the creditors. 
Such an order is not a review of the order of 
annulment but is supplementa^'y to it, and can 
be passed under the inherent powers of the 
Court under S. I 5 t, C. P. Code, attracted by 
.S. 5 (1) of this Act. No doubt, if subsequent 
to annulment and before the vesting order, the 
insolvent has transferred the property to a 
IfO/ia fide purchaser, such a purchaser perhaps 
may not be affected. But the parties to the 
insolvency proceeding will be bound by the 
order. 13 Pat.L.T. 775. See also 15 L. 698 = 
1934 L. 468. On annulling an adjudication 
under S. 43 on the ground that the insolv'ent 
did not apply for discharge within time. Ins. 
Court has, under S. 37 ample jiirisdicfif>n to 
make an order vesting the property t)f the 
insolvent in the hands «>t' the O. R. or any other 
person for distributing the assets among the 
creditors of the insolvent. Though the annul- 
ment of insolvency puls an <*n<l to the insolvency 
proceedings against (he insolvent, the Ins. Court 
still has jurisdiction over the insolvent’s assets to 
pass the necessary orders in favour of the credi- 
tors. *930 Nf. 5'2o — 58 NI.L.J. 63O. Also 139 
I.C. 574 (2) — 63 M.r,.J. 414. Lffect of annul- 
ment without any further order is to vest pro- 
perty in insolvent uncontlitionally. 3 R. 201 
.'•r) I.C^ 324. See also 1928 M. 265-Tt5.^ M.L.J. 

1931 >.31- .Annulment of adjudication order 
— Notice to interested creditor necessary. 1927 
R. 273. When the insolvent fails to apply 
f<ir order of discharge, the Court is bound to 
pass an order unch-r S. 37 vesting the property in 
a p«TS(>n appr'inted by it. 100 I.C^ t 37 - See 
also 19 .S.L.R. 2O6; 112 I.C. 768. On annul- 
ment of adjudication, the O. R. can only take 
such amount as he has spent and his costs anti 
commission, and the rest of the amount should 
be held for the insolvent’s benefit. 1926 M.W. 

L. 453. S. 37 docs not allow an 
Ins. Court on annulling an insolvency to proc red 
to distribute the assets of the insoK'ciit among 
any of the creditors. But the words “to vest in 
such person” do not mean distributing the pro- 
perty among the creditors. Such vesting is only 



4166 


The Civil Court Manual (Imperial Acts). 


IS. 35^ 


NOTES. 

for the purpose apparently of making the pro- 
perty available to creditors to proceed through 
the Civil Court. 1931 A.L.J. 18=1931 A. 71; 
1932 A.L.J. 1095=1933 A. 1 17. As soon as an 
order of annulment coupled with a vesting order 
under S. 37 is made, all acts done by the recei- 
ver shall be valid and the property of the insol- 
vent shall vest in such person as the Court may 
appoint. The consequences of the annulment 
are that the insolvent does not get back any 
property which has already been distributed 
amongst his creditors, and as to such property, 
as still remains in hand, the Court will, to pro- 
tect the creditors, make an order vesting it in 
such person as the Court may appoint with a 
view to distribute the same. That person may 
proceed to sell and distribute the property 
among the creditors then existing and not call 
for any future claims. He should proceed to 
divide property in his hand amongst the credi- 
tors, whose claims have been admitted and 
entered in the schedule. 1931 S. 31. S. 37 is 
intended to vest the insolvent debtor’s admitted 
properties in some third person for the purpose 
of making them available to the creditors while 
in the meanwhile avoiding the debtor being 
called an insolvent. Where, until the alienation 
is found bad, the property belongs to the alienee 
there cannot be an order vesting the property in 
the creditor. 1930 M.W,N. 670. The consequent 
of onnulmenl of adjudication are different from 
those of a discharge. On the annulment of adjudi- 
cation, there is nothing to prevent a creditor 
from pursuing his remedy in a Court of law if 
his debt has not been scheduled in the insolvency 
proceedings. So, where, after a composition 
scheme had been sanctioned the adjudication 
was annulled, a creditor in whose favour a 
cheque had been given by the insolvent and who 
could not cash it owing to the adjudication, is 
entitled to bring a suit against the debtor for 
recovery of the amount due under the cheque. 34 
P.L.R. >35=1933 L. 187 (r). The provisions of 
S. 37 are applicable to composition schemes by 
virtue of S. 39. 35 P.L.R. 522 =iq34 L. 304. 

Wlicn an annulment is made, the debtor reserts 
to the position as he was befbre the insolvency. 
9 P. 045. Where the debt due to the insolvent 
had been .sold, it is only the proceeds of the sale 
and not the debt itself that vest in the receiver. 
9 Pat. 945. 'I'hcrc is no basis for the view that 
when the Court has passed a particular vesting 
order under .S. 37 at the time of annulling an 
order of adjudication under S. 43, restricted in a 
particular way, it retains the power on some 
future date to pass a fresh order removing those 
restrictions and providing for an entirely new 
scheme for the distribution of the assets. That 
cannot be done under the Insolvency Act. There 
is no inherent power to rectify errors so as to 
justify the divesting of property which under the 
.‘\ct has already v’csted in the insolvent. The 
error niay, however, be corrected, under O. 47, 
C. P. Code, if the matter can be brought within 
the purview of O. 47. 51 L.W. 612=1940 

Mad. 724 = (i94o) 1 M.L.J. 932. The question 
whether one creditor is entitled to appropriate 
the money %vhich is intended for the distribution 
among all creditors of the insolvent, in priority 
to other creditors, can only be adjudicated in the 


presence of the creditors by the Court which has 
jurisdiction in insolvency; the Official Receiver 
by himself cannot be said to represent the credi- 
tors in regard to the decision on the question of 
priority. An order of an executing Court that 
a decree obtained by an individual creditor 
against the^ Official Receiver and the insolvent 
after a vesting order under S. 37 is executable 
does not in any way affect the power of the 
Insolvency Court over the fund at its disposal. 
The fact that the Official Receiver is compelled 
by order of an executing Court to pay moneys 
in his hands cannot affect the power of the 
Insolvency Court to make orders regarding the 
money in the hands of the Receiver; and it is 
competent to the Insolvency Court to direct a 
refund of any sum of money taken away by a 
creditor, who is amenable to its jurisdiction, in 
excess of what he is justly entitled to. 1941 M. 
W.N. 489=1941 Mad. 753. 

Sei s. 37 and 43 . — Where the Court passes 
an order annulling an adjudication for failure on 
the part of the insolvent to apply for his dis- 
charge it is not necessary that a vesting order 
under S. 37 should be made then and there. 
There is nothing in S. 37 or S. 43 of the Act 
which requires that the order vesting the 
property under S. 37 must be made at the 
time of the order of annulment. Such a vest- 
ing order may be made subsequently to the 
order of annulment and an order so made 
subsequently is neither illegal nor without 
jurisdiction. In any case, the Court omitting 
to pass a vesting order at the time of the 
annulment of the adjudication has power to 
supply the omission later on for the ends 
of justice or to prevent abuse of process of 
the Court and pass a vr sting order under its 
inlierent powers under S. 151, C. P. Code. 
The powers defined in S. 151, C. P. Code, have 
been conferred on the Insolvency Court by 
S. 5 (i) of this Act. 40 C.W.N. 1229= 1936 C. 
573. See also 43 P.L.R. 369=1941 Lah. 316; 
1939 Lah. 275; 14 Luck. 404=1939 Oudh 55. 
Where the Insolvency Court annuls an adjudica- 
tion under S. 43 and passes an order under S. 37 
vesting the properties of tho quondam insolvent in 
an appointee (Official Receiver or other person) 
the administration in insolvency can be continu- 
ed for the realisation and distribution of the 
assets of the insolvent notwithstanding the 
annulment. The Insolvency Court will in such 
a ca.se liav'c full poNver to gi\-e directions to the 
appointee as to the realisation and disposal of 
the debtor’s asset.s. That power, however, should 
not be used arbitrarily, and should be u.sed not 
in the interests of this or that creditor, but in 
the intcres's of the whole body of creditors; in 
other words, the only proper order for the Court 
to pass is that the appointee should continue 
to realise and distribute the debtor’s property in 
accordance with the provisions of the Act. 
Though a person appointed under S. 37 is com- 
petent to continue applications under Ss. 53 and 
54, which are pending at tlie time the order of 
annulment is made under S. 43, he cannot ini- 
tiate similar pro-'cedings after the annulment. 
69 M.L.J. 364 (F.B.). 

S* cs. 37, 28 and 51 - — Where some of the 
creditors of the insolvent bring to sale an un 
liquidated debt due to the insolvent before th 
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Compositions^i and schetnes of arrangement. 

38. (1) Where a debtor, after the making of an order of adjudication, 

submits a proposal for a composition in satisfaction 
Compositions and schemes debts, or a proposal for a scheme of arrangc- 

o arrangemen . nient, of his affairs, the Court shall fix a date for the 

consideration of the proposal, and shall issue a notice to all creditors in such 
manner as may be prescribed. 

(2) If, on the consideration of the proposal, a majority in number and 
three-fourths in value of all the creditors whose debts are proved and who are 
present in person or by pleader, resolve to accept the proposal, the same shall be 
deemed to be duly accepted by the creditors. 

(3) The debtor may at the meeting amend the terms of his proposal if 
the amendment is, in the opinion of the Court, calculated to benefit the general 
body of creditors. 

(4) Where the Court is of opinion, after hearing the report of the receiver, 
if a receiver has been appointed, and after considering any objections which may 
be made by or on behalf of any creditor, that the terms of the proposal are not 
reasonable or are not calculated to benefit the general body of creditors, the Court 
shall refuse to approve the proposal. 


NOTES. 

order of adjudication and the debt is sold by 
the Court not knowing the pendency of the 
insolvency proceedings, the sale, although it 
would protect a bona fide purchaser, will have 
absolutely no effect upon the rights of the 
creditors inter se, which would be governed by 
S. 51 and the creditor realizing money from 
the sale of the property must share it along 
with other creditiors, and under S. 2B read with 
S. 51, he must make over the benefit he has 
derived from the execution to the receiver when 
the receiver calls upon him to do so. S. gy 
does not apply to such a case as it refers to the 
vesting of the property of the insolvent after 
an order of annulment has been made. 17 Pat. 
LT. 313= 1936 P. 1 12. 

Secs. 32 and 75 . — Ans- complaint as to 
absence of notice of order of annulment under 
S. 37 (2) can only be agitated by wav of an 
appeal under S. 7^ against the order of annul- 
ment and cannot be challenged in other procee- 
dings. (1937) A.M L.J. loi. 

See. 38 ; Scope — See 18 A.L...T. 419 — 5'S l.C. 
941. Provisions of the section should be strictly 
fulfilled — Effect of notice not being issued to 
all the creditors. 1926 L. 87. Any private 
arrangement between creditors and insolvent 
will not be recognised. The creditors can prov'c 
their claims notwithstanding the arrangement. 
61 l.C. 904=25 C.W.N. 137. A composition in 
its essence is an agreement. Unless therefore a 
proposal is accepted by a maiority in number 
and three-fourths in value of all tlie creditors, it 
cannot be deemed to be duly accepted ; the pro- 
posal cannot be said to have reached the stage 
of agreement or a composition and there cannot 
therefore be a proposal for composition before 
the Court for its consideration or acceptance. 
160 l.C. 094= 1936 A.L.J. 44= 1936 .A.W.R. 41 
= 1936 A. 102. Validity of composition bv 
legal representatives. 1941 N.L.J. 218. Proce- 
dure provided must be strictlv followed. No 
acceptance of a composition is valid without 
pptire to creditors, 89 l.C. 740. A composi- 


tion scheme can be filed in Court only after an 
order of adjudication is made and not before. 

145 l.C. 185=1933 C. 495 (a): 37 C.W.N. 189. 
Secured creditor is not affected by any composi- 
tion unless approved by Court and consented to 
by him. 63 l.C. 895. Mere consent of all 
creditors is not nece.ssarily sufficient to order 
annulment. 34 l.C. 792 = 21 C.W.N. 936. An 
arrangement consented to bv three-fourths of cre- 
ditors need not be necessarily accepted. 30 l.C. 
694. On this section see also 1927 .S. 78. Appli- 
cation by insolvent to pay to his creditors 
amounts which after inquiry may be fovind to be 
due to them — .Appointment of Commissioner by 
Court — Order of Court as per Commissioner’s 
report expunging claim of the creditor — Subse- 
quent order of ann\ilment — T.egalitv of proceed- 
ings. 24 A.L.J. 441 =97 l.C. 556= 1926 A. 361. 
Composition scheme — Appro\-ed by Court — 
Cirr<imstanres to be ronsider<-tl — Consent of 
majority of creditors — Outv of Court. 54 M. 
823 = 61 M.L.J. 173. Per Reilly, . 7 - — The duty 
of the Insolvency Covirt is to see that the assets 
are administ<*re<l tlirough the proper and ordi- 
nary machinery of lh<* Co<irt and not to require 
nor even invite any cr<*ditor or other person to 
take over the estate on certain terms and carry 
out the funrtions of tlu- Court for it. 54 M. 823 
= 61 M.L.J- 173- Rona fide assignment of whole 
property for the benefit of creditor.s divests deb 
tor of ail interest in the property and so cannot 
be the subject of subsequent attachment in exe- 
cution. 97 l.C. 257 following 1924 L. 709; I B. 

H. C.R. 22 : 8 B.H.Ci.R. 245. 

Sees. 38 ( 2 '» and 7 . — Where a proposal for 
composition has not been duly accepted by the 
creditors under S. 38 (2). it is open to the Court 
to approve the proposal under S. 38 (7). The 
Provincial Insolvency Act seems to contemplate 
a possibility that public morality and the inter- 
ests of the general body of creditors may both 
require that such a proposal be accepted. The 

I. .egislature has armed the Court with power to 
accept the proposal even though the creditors 
have not accepted it, An Insolvency Court 
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(5) If any facts are proved on proof of which the Court would be re- 
quired either to refuse, suspend or attach conditions to the debtor’s discharge, 
the Court shall refuse to approve the proposal unless it provides reasonable 
security for payment of not less than six annas in the rupee on all the unsecured 
debts provable against the debtor’s estate. 

(6) No composition or scheme shall be approved by the Court Which 
does not provide for the payment in priority to other debts of all debts, directed 
to be so paid in the. distribution of the property of an insolvent. 

(7) In any other case the Court may either approve or refuse to approve 
the proposal . 


39. If the Court approves the proposal, the terms shall be embodied in an 

Order on approval. “'"I" adjudi- 

^ cation snail be annulled and the provisions of scct 

tion 37 shall apply, and the composition or scheme shall be binding on all the 
creditors '[so far as relates to any debt due to them from the debtor arid prova- 
ble under this Act.] . . . 

40. If default is made in the payment of any instalment due in pursuance 

Power to re-adjudge ’ composition or scheme, or if it appears to the 

debtor insolvent. ** Court that the composition or scheme cannot proceed 

without injustice or undue delay, or that the approval 
of the Court was obtained by fraud, the Court may, if it thinks fit, re-ad.]udge 
the debtor insolvent and annul the compo'^ition or scheme but without prejudice 
to the validity of any transfer or payment duly made or of anything duly done 
under or in pursuance of the composition or scheme. When a debtor is read- 
judged insolvent under this section, all debts provable in other respects which 
have been contracted before the date of such rc-adjudication shall be provable 
in the insolvency. 


LEG. REF. 

^In S. 39 the words “the Court shall ♦ * * * 
S. 33” have been omitted and the words *'so far 
as relates to any debts entered therein sub- 
stituted by Act X of 1935. 

NOTES. 

could only reasonably approve a proposal that 
had been refused by the creditors in very extra- 
ordinary circumstances involving very unusual 
behaviour on the part of the creditors refusing. 
Some sort of exceptional circumstances would be 
necessary before a Court could properly approve 
a proposal tliat the creditors had refused. I.L.R. 
(1941) Nag. 194* N,L.J* 5i?3 = A*T.R. 

1941 Nag. 355 ; See also (1942) 1 3 * 6 * 

Sec. 39 . — S. 39 as amended in 1935 retros- 
pective and applies to pending proceedings 
(1942) ! M. I. J. 51 t r=A.I.R. 1942 474 - 

Schedules arc to be settled before com- 
position is accepted. 39 I. C. 953 * Where 
th<Te is a joint decree against father and 
on and the father was declared insolvent and 
conipo’inded with the dccree-hoJdcr, the son is 
yet liable for the rest of the claim. 102 I.C. 193. 
Under the Provincial Insolvency Act of 1907, 
il'a c reditor did not prove his debt and was not 
included in the schedule, he could even after 
tlic discharge enforce his claim. The new 
Art of 1920 is the same except that an order 
of discharge under it does release the 
insolvent fVom all provable debts. But 
there is nothing in the Act to show that 
the order of annulment can prevent a cre- 


ditor who has not proved his debt from procee- 
ding to enforce it in a Civil Court. 1929 S. 204. 
The Court by approving of a scheme cannot 
impose an obligation upon one creditor to give 
up his claim against another creditor; S. 39 can- 
not cover the case of debts due to one creditor 
of the insolvent by another. Where in a scheme 
put forward by the insolvent there is a proposal 
that in consideration of the receipt of enhanced 
dividends certain creditors should give up their 
claims against the surety (another creditor) and 
this is not consented to by the creditors con- 
cerned, it cannot be binding upon them under 
S. 39, although the scheme has been assented to 
by the requisite number and value of the credi- 
tors. 1942 M.W.N. 140=^1942) I M.L.J. 316. 
See a/fo 1941 Nag. 355. Parties absent — Order 
passed in default is no order of annulment. 
1930 N. 34. An annulment under S. 39 docs 
not put an end to the jurisdiction of the Insol- 
vency Court over all the parties, and that Court 
does not, by reason of the annulment, become 
wholly functiis officio so as to be incompetent to 
enforce a surely bond executed to it in the com- 
ffosition scheme. The Insolvency Court to 
which a surety bond Is given must prima facie 
have power to enforce it, and that Court has 
therefore jurisdiction to grant relief to a creditor 
against the surety by summary orders notwith- 
standing the annulment of the adjudication 
under S. 39. The creditor is not bound to take 
an assignment of the bond and sue thereon. 
1936 M. 424—71 M.L.J. 733. 


S. 41] 


The Provincial Insolvency Act (V of 1920) . 
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Discharge . 

41. (1) A debtor may, at any time after the order of adjudication and 

shall, within the period specified by the Court, apply 
Discharge. Court for an order of discharge, and the Court 

shall fix a day, notice whereof shall be given in such manner as may be pres- 
cribed, for hearing such application, and any objections which may be made 
thereto . 


NOTES. 

Secs. 39 and 37 . — Where a composition 
scheme sanctioned and embodied in the order 
provided for the deposit by the debtor of a 
certain sum in instalments and the latter defaults 
in complying with thc‘ order it is open to the 
Insolvency Court, on an application by the cre- 
ditor, to proceed as in execution and enforce 
its own orders. There is no need in such a 
case to set aside the annulment. 1942 N.L.J. 
313 - 

Sec- 41 . — The wording of S. 41 shows that 
it is open to the insolvent to apply for his 
discharge at any time though it i.s obligatory for 
him to make an application in the first instance 
within such time as may have been fixed by 
the Court at the outest, 3? P.L.R. 476=1931 
L. 672. Under S. 4X it is discretionary with 
the Court to p.-xss one of three orders mentioned 
therein. The qtjcstion whether the Courts 
would have exercised better discretion if they 
had acted in one manner rather than another 
is not one which can be properly raised in 
revision. 1931 L. 672. An order of discharge 
as contemplated by S. 41 could only be made 
in the interest of the general body of creditors 
of the insolvent, and the fact that one of them 
only raises objection to the discharge is not 
material for the purpose of the Courts making 
an order which is to affect the entire body of 
creditors. 39 C.W. NT. 1292=1935 C. 644. In 
an application for discharge under S. 41, the 
Go«yt has no power to annul the adjudication 
in insolvency, though it may be of opinion that 
the insolvent is dishonest. 68 M.L.J. 699. 
Ordinarily speaking insolvency proceedings 
would not terminate until there lias been a 
discharge of the insoI\-enr, but the matter is 
otherwise where the insolvent is dead. In such 
a c^se there is an automatic discharge of the 
msolyent and where the property has been 
distributed prior to his death, the proceedings 
must he held automatically terminated. 1933 
997 - If a Court, on application by the in- 
solvent for discharge, refuses an absolute dis- 
charge under S. 41(2) (»?), it should then con- 
Mdcr the possible application of Cl. (h) or (c) or 
boih an<-l pass an order accordingly. It is not 
proper for the Court to merely refuse to grant 
r” discharge without specifving anv 

lunher conditions and witlumt settling th«- 
luturc position of the in.solvent. 193 I.C. .5jG 
^1941 T*at. 285. A discharge under laws of a 
lorcign country in respec t of debts contracted 
therein is valid in British Indi.a. though the 
debt was intended to be paid in British India. 
51 LC. 38^9 L.W. 535. Where time for apply- 
ing tor discharge was contained in an aclden- 
aum at the foot o Ithc order of adjudication, 
U IS not a part of the order, 1926 I.. 24 
1 ne Umc limit — Meaning of ‘'shall". 12 Luck. 

C.C.M.— 322 


75. Court has no power fo extend the time 
stipulated for the insolvent applying for dis- 
charge. The remedy is to apply for fresh ad- 
judication if there are justifiable circumstances. 
5 O.W.N. 686=1928 O. 376. See 108 I.C. 803, 
contra. See also the cases cited on this point under 
S. 27; 1933 M.W.N. 1309. Discharge of firm — 
Liability of partner for separate debt incurred 
prior to adjudication. 25 S.L.R. 422. Per 
Afukerji^ J . — The principle of Ins. law is that the 
debtor on giving up the whole of his property 
shall be a free man again, able to earn his liveli- 
hood and having the orciinary' inducements to 
industry. It would be only in extreme cases that 
an insolvent will be refused a discharge either 
absolute or conditional or of any kind whatever. 
1930 A.L.J. 316 — 1930 A. 471 (2). Per Afukerji, 
y . — Ordinarily no second application by the 
insolvent is contemplated by the law, the first 
application being suffic-ent. Per King. J . — The 
language of S. 41 (i) seems to be sufficiently 

wide to cover a fresh application made after ihe 
refusal of an application made within the period 
specified. 1930 All. 471. Where an insolvent 
who has applied for an order of discharge within 
the time specified by the Court has failed to file 
talbana, his failure to do so cannot be considered 
as a failure to applv for the discharge. 128 I.C. 
273 — 7 O.W.N. 941 — 1930 0.474. The order 
of discharge should st.ate tliat the ludge was 
satisfied that the assets were not of the requisite 
value from circumstances for which the insolvent 
could not be heir! to be justly responsible. 1928 
C. 843; 115 I. C. .384. Where the insolvent's 
assets were not fountl to be ecjual to eight annas 
in the rupee and the insnlvnt had failed to 
prove that hts llabditir.s ar ise t>ut of circum- 
stances for which he could tu»t justly be held res- 
ponsible, held, that he coulcl not legally be 
granted an order f)f <lis' harg«- under S. 41. 8 

O.W.N. 843 i‘>3t O. 356 ■ it. Before passing 

an order of final discliargc luidcr S. 41 it is 
nec^.ssary for a Court to examine the insolvent 
and to be satisfied of rert.iin facts wltich arc to 
be found in .S. 42. 1929 C. 576. An ortler under 
S. 41 does not put att end to the proceedings in 
ltisolv«-n< y. 'I he dis< harg<- of the insolvent docs 
not put an end to its power to give directions as 
to the distribution of tlie assets. 7 R. 126; i92<) 
M. 157: 1931 L. 72-,. UtuK-r S. .ji all dial the 
C’ourt c.an do is to suspend the operation of 
till- ortler for a specified time or grant an or ler 
of discharge subject to anv condition with res- 
pect to any earnings or inrom - wliich may afler- 
wards become due to tin- insolvent, or witli 
respect to his after-acquired property; i>ut an 
order staling that he shall remain a i)ankru|jt 
until he pays a particular proportion in tin- rupe<; 
is a bad order. 1929 L. 41;! 1 1; -,5 C.L.J. 94 — 

•932 C. 623. Where under S. j. of the forjner 
Act III of 1907 and S. .|i of the pre- 
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(2) Subject to the provisions of this section, the Court may, after con- 
sidering the objections of any creditor and, where a receiver has been appoint- 
ed, the report of the receiver^- 

(<^) grant or refuse an absolute order of discharge; or 

{b') suspend the operation of the order for a specified time; or' 

(^) grant an order of discharge subj.ect to any conditions with respect to 
any earnings or income which may afterwards become due to the insolvent, or 
with respect to his after-acquired property. 


NOTES. 

.sent Act V of 1920, the Court passes an order 
of absolute discharge which is suspended for a 
specific time, that is, until the property of the 
insoK'cnt has been sold and subsequently the 
property is sold, the insolvency proceeding is 
terminated, although, owing to a clercial error 
of the office, a formal or^Icr of discharge is not 
drawn up after the sale of the property and the 
insolvency proceeding cannot be revived at any 
later date at the instance of any creditor. 1035 
A.E.J. 274^1935 A. 072. 

Se, . 4 l ( 2 ) (a). — The mere fact of a suit 

pending against the O. R. should not prevent 
an Ins. Court from granting an application for 
discharge. 1931 L. 725. Unconditional order 
of refusal to disci >argf — Subsequent applications 
for discharge maintainable. 1928 M.W.N. 175 
= 1928 M. 609. See also 5 O.W.N. 686—1928 
O. 376; 1926 C. 529. S. 41 f2) (a) contemplates 
only an order cither granting or refusing an 
absolute order of discharge as distinguished 
from an order of discharge subjcc» to a condi- 
tion. I'he section <loes not contemplate that 
there may be an or.lcr absolutely refusing to 
discharge an insol\-rnt. Where the. Judge passed 
an order in the following terms r — “It se«*ms to 
me that nothing is to be gained from suspending 
the discliargc or making a conditional order. 
The man is not fit to be given credit and that 
will be the result of his remaining an undis- 
charged insolvent. I therefore refuse discharge 
absolutely.'’ Held, that the order must be 
r«*gardcd as merely an order refusing to make 
an absolute order for discharge. Held, further, 
that if the order meant to preclude the insol- 
vent from again applying for discharge, it was 
erroneous. 1931 G- 30 - 2—53 C.L..J. 44. See aUo 
148 I.C. 971 = 1934 L. 109. An absolute refusal 
to grant an order of discharge is not justified 
bv .S. 41. i4Luck. 442 = 1930 Ou<lh 129. 

An ordcrdirccting tbc irtsolvent to pay Rs. 15 a 
month and to apply for discharge after one year, 
imposes conditions but docs not grant any dis- 
charge subject to ihose conditions, and lienee 
does not come within any of the clauses of S. 4** 
14.^1.0.247-19303.151 (i). Creditors who 

have not proved their debts arc not necessary 
par'ies to an application for diseharge. There- 
fore, the failure to give tdlbona for such a credi- 
tor or to bring the represent.atives of such a 
dcce.ased creditor on the record docs not affect 
the proceedings. 39 P.L. R. 3 ^4 = 1 937 Lah. 
752. An order of dis- harg4‘ in the insolvency 
prorcedings does not put an end to the pro- 
ceedings and therefore a receiver can be appoint- 
ed. williout vacating the order of distdiarge, at 
any time when it is discovered that there is 
property of the insolvent which comes within 
the definition of property in S. 2 (1) and 


to which S. q 8 of the said Act is applicable. 
1940 Rang. L.R. 392=1940 Rang. 156. An 
order of discharge is not invalidated in conse- 
quence of the omission to give notice of the 
application for discharge a.s required by S. 41 
(i) in a case where none of the creditors had 
proved his debt for there is no irregularity at all. 
The notice is only required to be given to those 
creditors who prove their debts. I.E.R. (1939) 
Na.g. 478=1939 Nag. 103. 

Sec. 41 . (2) (b) and (c). — S. 41 (2) («r) 
docs not justify tlie Insolvency Qourt 

in passing an order discharging the insolvent but 
at the same lime leaving him liable to aebts in- 
curred before insolvency. That would defeat 
the object of the adjudication in insolvency 
which is to free the debtor from the claims o 
his existing creditors, which are to be satisfied 
out of the property of the debtor which the 
Court takes possession ot and distributes among 
the creditors. \ condition imposed oa the dis- 
charge to the effort that the creditors may 
recover their dues, if within time, until they 
become irrccovorahlo, is ini'aUd in law. The 
order can onlv be taken to be a refusal to dis- 
charge. I. L.R. (1939) Bom. 493 =* 4 ' Bom. L.R. 
583 = 1 939 Bom. 341. In the absence of evidence 
to show that since his insolvency the insolvent 
has, c»r is likely to have, any income or has ac- 
ejuired or is likely to aetjuire, any property a 
conditional discharge asking an insolvent to 
deposit all his subsequent earnings or his after- 
aequired property in Court is not good. Further 
an order vesting the whole of a man’s earnings 
subsequent to insolvency and after-acquired 
property in the Court, is an order which ought 
not to be made because it destroys the very 
motive which moves a man to attempt to obtain 
income or to acquire property ; it has the effect 
that he has no incentive either to work or to 
acquire property. 1939 Rang. 58. See also 1937 
Lah. 304=174 I.C. 878. Under S. 41 (a), ( 6 ) 

and (cl the discharge may be either absolute or 
suspended or conditional. If the discharge is 
absolute, it must obviously come into operation 
at once. If the discharge is suspended, then ob- 
viously it does not come into operation at once 
but it does automaticallv romc into operation at 
the end of the specified time. A conditional 
discharge operates immediately but the insol- 
vency proceedings are not terminated until the 
conditions imposed have been fulfilled. The In 
solvency Court has power to vary the conditions 
which it has imposed, although it can not revoke 
the order of di.scharge. 42 P.L.R. 324. The 
Court has absolute discretion in the matter or 
suspension of discharge and in imposing condi- 
tions with respect to alter earnings. 39 I.C. 916; 
10 I.C. 698; 1928 O. 263. See T930 C. 576 *0^ 
the points to be considered by the Court jri 40 
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Cases in which Court 42. (1) The Court shall refuse to gram an 

must refuse an absolute absolute order of discharge under section 41 on proof 
discharge. of any of the following facts, namely: — 


NOTES. 

application for discharge, conduct of the insol- 
vent, etc. The intention of the legislature is 
that the debtor on giving up the whole of 
his property shall be a free man able to earn 
his livelihood. But sometimes it is necessary 
that he should pass through a period of pro- 
bation. The civil rights of creditor must not 
be forgotten in such a case and a conditional 
order of discharge should be, as far as is rea- 
sonable, for the benefit of the creditors. What 
is exactly just to both parties is a matter di- 
ficult to determine. Insolvent directed to con- 
tribute Rs. 50 out of his monthly salary of Rs. 
too for a period of five years. The rate of Rs. 
25 fixed by the lower Court held to be too low 
and the period of 25 years fixed described as 
amounting to a ‘life sentence’ which should not 
be directed. 32 P.L.R. 298 There is no pro- 
vision for the adding of any other order to 
an order refusing a discharge under S. 41 (2) (a). 
S. 41 {2) {b) permits suspension of a discharge 
for a specified time only. Therefore, where the 
Court refuses an insolvent his discharge and at 
the same time directs him to pay certain 
amount to the receiver until he had paid all his 
debts, his order is illegal. 1930 R. 236. The 
Court is competent to grant an order of dis- 
charge to an insolvent subject to the condition 
that he shall hand over to the O.R. all the assets 
'vhich. he might inherit from his father. The 
possibility of the insolvent’s father not dying for 
a^ long time or not leaving any property for 
his son, is no ground for making the discharge 
unconditional. 3'j P.L.R. 786=1934 L. 659 (i). 
A conditional discharge under the provisions of 
S. 4J {2) (c) is just as much a discharge as an 
absolute order of discharge, and concludes the 
insolvency proceedings. The fact that a condi- 
tion in regard to after-acquired property is 
imposed merely gives the creditors right to pro- 
ceed against such property when it is acquired 
by the discharged insolvent. (1932 C. 623, Rel. 
On.) 161 I.C. 242= *936 R. 2. When an insol- 

for discharge within the period 
specified in the order of adjudication and his 
application is refused, he is not precluded from 
making a further application for discharge and 
^ remain undischarged for life. 1939 Lah. 432. 

granting absolute discharge to enable 
insolvent to take advantage of U.P. Encumbe- 
red Estates Act cannot be passed. 1037 O.W.N. 
9^3=1937 Oudh 450. 

Secs. 41 and 42 : Right to nrscHAROR. — 
An order suspending an Insolvent’s discharge 
until such time as his scheduled debts arc fully 
paid, is illegal. The Co urt must grant an abso- 
lute order of discharge, if the insolvent pays 8 
annas m the rupee and is not guilty of the mis- 
conduct specified in S. 42 of the Provincial In- 
solvency .“Net. I.L.R. (1939) Lah. 429 = 41 P.L.R. 
70 — 1939 Lah. 183. The only conditions that 
can be imposed under S. 41 (2) (c) of the Pro- 
vincial Insolvency Act are conditions with res- 
P**"* any earnings or income which may after- 
wards become due to the insolvent or with 
respect to his after-acquired property. It is not 


possible to impose a condition that the insolvent 
shall pay any specified proportion of his debts. 
Where an insolvent’s debts exceeded Rs. 18,000 
and his total assets realised were a little above 
Rs. 50 the Court was obliged under S. 42 (1) to 
refuse an absolute order of discharge, unless the 
insolvent satisfied the Court that the fact that 
the assets were not of a value equal to 8 annas 
in ihc rupee on the amount ol’ his unsecured 
liabilities had arisen from circumstances for 
which he could not justly be held responsible. 
The operation of an order of discharge can only 
be suspended after the order has come into exis- 
tence. 50 L.W. 632=1939 Mad. 890= (1939) 
2 M.L.J. 555. Where through no fault of their 
own the assets of the insolvents have not been 
properly administered and the non-realisation 
of 8 as. in the rupee was not due to anything for 
which the insolvents can be held responsible and 
the insolvency proceedings have been dragging 
on for well-nigh 14 years and there was no rea- 
sonable prospect whatsoever of the insolvents 
coming into any property which can be taken 
over by the receiver for liquidating the debts due 
by the insolvents, an order granting discharge is 
right and proper. 38 P.L.R. 218=1936 L. 840. 
Where it is found that the debts shown by the 
insolvent are trade debts incurred in the course 
of a business carried on by the insolvent and 
his father, and that the insolvent is not guilty of 
any of the acts mentioned in Gls. (c) to (f) of S. 
42, there being nothing to suggest that the in- 
solvent continued to trade, knowing himself to 
be insolvent, or contracted any debt recklessly 
or bro'-»ght on his insolvency by any sort of rash 
and hazardous speculation, the Court can pro- 
perly grant him an absolute order of discharge, 
although his assets are not of a value equal to 
eight annas in the rupee, especially when the 
receiver reports recommending a tlischarge. 44 
L.W. 284=1936 M. Son 71 M L.J. 371. 

Secs. 41 and 44 : Discharge — Effect of.-^ 
An order of discliarge does not revest property in 
the insolvent. 31 .S.L.K. '■»'^ 6 =i 937 Sind 306. 

Sec- 42 . — .As lo grounds for refusing discharge 
see 146 I.C. 532- 34 P.I. R. 99 « = I 933 L. 812. 
The facts that at the lime of the transactions the 
insolvent was a young man of about 20 years 
of age and was carryinv^ on business with his 
father under Ids direction and control, is no 
ground for gr.antimi him an absolute discharge. 
38 P.L.R. 1 164. A« to whether refusal of dis- 
charge terminates proceedings, 5ce 3 R. .492. An 
insolvent is responsible for incurring debts when 
he had no assets at all and ihe purpose of 
keepinir him an insolvent is to make plain to 
the world that his credit is gone so that h- 
cannot cause loss to creditors in the future. His 
credit will return to him to some extent when 
he is discharged. That time will be postpotied 
unless he pavs 8 as. in the rupee or satisfies the 
Court that the absenre of the rcquisit<* ass<-t was 
due to circumstances for wliich he was not res- 
ponsible. 1942 N. L.J. 24G. R<-fusal of ilis< harge 
though eight annas in the rupee was paid, rer 
1928 O. 263 = 5 O.W.N. 347. 'fhe onus is on 
the insolvent and when, he gives no evidence of 
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(a) that the insolvent's assets are not of a value equal to eight annas in 
the rupee on the amount of his unsecured liabilities, unless he satisfies the Court 
that the fact that the assets are not of a value equal to eight annas in the rupee 
on the amount of his unsecured liabilities has arisen from circumstances for 
which he cannot justly be held responsible; 

(&) that the insolvent has omitted to keep such books of account as are 
usual and proper in the business carried on by him and as sufficiently disclose 
his business transactions and financial position within the three years im- 
mediately preceding his insolvency; 

(<r) that the insolvent has continued to trade after knowing himself to be 
insolvent ; 

(rf) that the insolvent has contracted any debt provable under this Act 
without having at the time of contracting it any reasonable or probable ground 
of expectation (the burden of proving which shall lie on him) that he would be 
able to pay it ; 

(e) that the in'^olvent has failed to account satisfactorily for any loss of 
assets or for any deficiency of assets to meet his liabilities ; 

(/) that the insolvent has brought on, or contributed to, his insolvency 
by rash and hazardous speculations, or by unjustifiable extravagance in living, or 
by gambling, or by culpable neglect of his business affairs; 

(g) that the insolvent has, within three months preceding the date of 
the presentation of the petition, when unable to pa^* his debts as they became 
due, given an undue preference to any of his creditors ; 


NOTES. 

dischargi*, no order of dischargt; can be passed. 
IQ30 A. 858 ; 148 T.G. 071 ~ 1034 1 — *09* 

where an insolvent applies for discharge and the 
report of the O.R. is in favour of i?rantin<j a dis- 
charge to the insolvents, the onus of proving the 
contrary lies on the opposin" creditors. T46 T.C. 
532 = 34 P.L.R. gqi = 1033 L. 812. Insolvent 
spendin.5 cxcessivelv for death and marrias?c — 
Very small assets — Still Court can grant order of 
discharge subject to conditions. lO^O A. 843. 
Assets fbund insufficient — Court bound to refuse 
discharec — Permission to file second application. 
32 P.L.R. 476=1031 L. 672. Suspension of dis- 
cuarg — Application for final discharge. Whether 
notice to creditors is necessary. 131 I.C. 721 fi) = 
1931 R. 188. The expression “assets” in S. 42 
(i) (a) is generally tinderstood to mean the 

amount actually in existence _ available for divu- 
sion among the creditors and it does not include 

future assets. I.L.R. {’1939^ Lah. 429=41 J'-L. 

R. 78=1939 Lah. 183. Where the assets of the 

insolvent do not realise eight annas m the rupee. 

S. 42 (1) (a) lavs on the debtor the burden of 
satisfying the Court that that fact has arisen 
from circumstances for which he cannot justly 
he held responsible. It is for the debtor to 
discharge that burden. There is no burden on 
the creditors or on the Official Receiver to show 
that the debtor can justly be held responsible 
for the deficiency of asscis. 47 L.W. 65^^=1938 
Mad. 5qo=(i938) r M.L.J. 760- Delay on the 
part of the insolvent to apply for discharge is 
not a ground for refusing him absolute dis- 
charge,^ although it is a ground for annulling 
the order of adjudication. 193 I.C. 546=1941 
Pat. 285. 

Sec. 42 ( 1 ) (a) : Scope — If imperative — 
Burden of proof, — The provisions of S. 42 (i) 


(<?) are imperative and the burden of proof lies 
on the insolvent; and in the event cf failure 
on his part to satisfy the Court in this respect, 
the Ins. Court ha.s no jurisdiction to pass an 
order of discharge. 166 I.C. 938 (2)*= 1937 N . 
37; 160 T.G. 35= 1936 N. 17. According to the 
Rules of the'Lahore High Court, the Ucence of 
an insolvent legal iiractitioner is suspended only 
till his discharge, whether absolute or condi- 
tional. As Insolvency Court has no jurisdiction 
to impose a penalty on the insolvent in the shape 
of suspension from practice. The suspension is 
the result of the Rules framed by the High Court 
and the scope of the Rules cannot be ex- 
tended either by the agreement of the par- 
ties or by the order of the Insolvency 
G^urt. 42' P.L.R. 92 = 1039 Lah. 495. The 
facts that at the time of the transactions the 
insolvent was a young man of about qo years of 
age and was caiTying on business with his father 
under his direction and control, is no ground for 
granting him an absolute discharge. 38 P.L.R. 

1 164= 1938 Lah. 381. It is quite clear that, in 
view of the wide powers conferred upon the 
Court by S. 42 the Court has power generally to 
review any questionable transaciions covered by 
that ’section which are in any way relevant to 
the insolvency even if such transactions could 
not be expressly avoided under Ss. 53 and 54 of 
the .Act. 42 C.W.N. 1156 = 69 C.L.J. 229=1939 
Cal. 490. 

Sec. 4^ (1) ff) : SpECUI.ATIVE TRANSACrriONS 

BV 1NS01.VF.NT — Right to discharge. — Merc 
speculation would not disentitle an insolvent 
from asking the Court for a discharge. Many 
people indulge in all kinds of speculations, but 
the thing which debars an insolvent from claim- 
ing his discharge is rash and hazardous speculft-' 
tion. 38 P.I4.R. 218=1936 L. 840, 
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(/i) that the insolvent has on any previous occasion been adjudged an 
insolvent or made a composition or arrangement with his creditors ; 

(1) that the insolvent has concealed or removed his property or 
any part thereof, or has been guilty of any other fraud or fraudulent breach 
of trust. 

(2) For the purposes of this section, the report of the receiver shall be 
deemed to be evidence ; and the Court may presume the correctness of any 
statement contained therein ; 

(3) The powers of suspending, and of attaching conditions, to an insol- 
vent’s discharge may be exercised concurrently. 


43. (1) If the debtor does not appear on the day fixed for hearing his 

application for discharge or on such subsequent day 
Adjudication to be annul- Court may direct, or if the debtor does not 

discharg^* ^ ^ order of discharge within the period 

specified by the Court, the order of adjudication shall 
be annulled, and the provisions of section 37 shall apply accordingly. 


NOTES. 

Sec. 42 ( 1 ) (b). — 'I'he words “previous occa- 
sion” in Cl. (A) of S. 4a, sub-S. (r) cannot be 
read as applying only to the words “adjudicated 
an insolvent.” The words govern also the 
“composition” following the words “adjudicated 
an insolvent or made” and they mean a compo- 
sition previous to the adjudication in question. 
The clause means only that there should be no dis- 
charge of an insolvent who has done one of two 
things, both previous to the adjudication in insol- 
vency, 1//^. a previous adjudication as insolvent, 
and a previous composition or arrangement with 
the creditors. Where a composition is entered 
into after the adjudication in question, but the 
insolvent fails to carry out the terms thereof by 
making the stipulated payments. .S. 42 ( i > (h) 
cannot come into operation so as to preclude 
discharge of the insolvent. 1 037 jV.L.J. 387 = 
1937 A.L.R. 308=1937 All. 526. 

Sec. 42 (I) (i). : FRAUuuLENr transi-ek — 
Onus. — In an application by debtor for dis- 
charge, if the creditors allege tliat the debtor’s 
case comes under S. 42 (i) (*) by reason of some 
firaudulent transfers effected by him, the onus of 
proving fraud in resp-ct of those transac tions is 
on the creditors. 42 C.W.N. 1153 = 69 C.LJ. 229 
= *939 Gal. 490. S. 42 gives wide powers to 
Courts to examine the insolvent’s conduct 
whether before or after insolvency and hence 
fraudulent transfers by the insolvent prior to in- 
vcncy come within tlie purview of S. 42 (1) (i). 
But there must be some time limit regarding the 
allcgen fraudulent transfers upon which the 
order of discharge can be refused, and the . judge 
should not take into consideration <,otidu< i w hic li 
could not have had anything to do witli the 
bankruptcy cither in prorlucing it or aOe* ting 
it in any way after its commencement. Where 
however the transfers effected bv the insolvent 
have considerable effect upon the insolvent \\ 
then an order refusing disc harge can be on 

such transfers althougli thev miecht liav<* been 
effected long before t)ic application for ins<»l- 

^ncy. 49 CAV.N, 1*53 — 69 C.L.J, 2:29- 1930 

Cal. 490, In view of the wide powers ronferr<*d 
upon the Court by S. 42, thr (’ourl has power 
generally to review any questionable trans.ictions 
covered by tliat section which arc in any way 


relevant to the insolvency even if such transac- 
tions Could not be expressly avoided under 
Ss. 53 and 54 of the Act. 42 C.W.N. 1153=69 
C.L.J. 229= 1939 Cal. 490. 

Sec. 43 . — There is no discretion in the Court 
to enlarge time after tlic expiry of the period 
Rxed for an application for discharge. The pro- 
vision of this rule is mandatory. 4 P. 51 =88 I. 
C. 70. See also 1928 M. 265 = 54 M.L.J. 344. 
But see 132 I.C. 223 (L.) ; i 1 R. 287= 1933 R. 
223--= 145 I.C. 320 (F.B.) and the cases cited on 
the point under S. 27 and .S. 41. Though the 
provisions of this section are mandatory, still the 
annulment of adjudication does not occur as a 
matter of course, but has to be the subject of a 
specific order of the Court. 1933 R. 133=144 
I.C. 869: 15 L. 698=1934 L. 468 ; 37 P.L.R. 
144. Discretion to extend time — Proper exercise 
of 1928 M.W.N. 441 : 108 I.C. 803, But see 
contra 1928 O. 376. 'I'hc Insolv<‘ncy Court is not 
bounc] to pass an order annulling the adjudica- 
tion under .S. 43 \vlien the insolvent fails to 

appear on the dale (i.xcd for hearing his applica- 
tion for clis« harge Or at any of the times men- 
tioned in that section. Tliat section can be 
interpreted as allowing an InsoKcncy C’ourt to 
po'tpone annulment after default either by ex- 
tending tlic tim<’ in whic li the debtor is to apply 
for his dis< harge or by merely postponin.g the 
actual pronounr<-nK nt after the default lias oc- 
curreri. On this view, there will be two courses 
open to th«- C'ourt when an insolsent fails to 
appear <jn the date fixed. If there is still any 
considcr.ible estate to bt? administered, and more 
partif ularly if there arc any outstanding claims 
with regard to propertv transferred before ad- 
judication, tfjcn it would be much simpler and 
also work for more eflit ient control if the C^ourl 
postpones the order of adjudication instead of 
assuming control under S. 37. On the other 
liaiicl. if there are no such outstanding disputes, 
the Couit may find it mc-rc convenient to annul 
the adjiidiration at once, even though there is 
still some estate to be administered and in that 
case it would still have iurisdiction to exercise 
some control over tlie subscciu«-nl administration 
of the- estate and anv connected pro* eedings. 43 
P.L.R. 3_69=ig.{i Lah. 316. '1 he High Court 

will not interfere with such discretion in revision. 
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(2) Where a debtor has been released from custody under the provisions 
of this Act and the order of adjudication is annulled under sub-section (1), the 
Court may, if it thinks fit, re-commit the debtor to his former custody, and the 
officer in charge of the prison to whose custody such debtor is so re-committed 
shall receive such debtor into his custody according to such re-commitment, and 
thereupon all processes which were in force against the person of such debtor 
at the time of such release as aforesaid shall be deemed to be still in force 
against him as if no order of adjudication had been made. 


NOTES. 

1930 M.W.N. 673. Extension of time granted 
-when the insolvent failed to apply for extension 
to prevent any enquiry into his fraudulent con- 
duct. 1930 M.W.N. 673. Also when petition 
under S. 53 has to be enquired into. 1930 M. 
W.N. 673. “Shall be annulled,” meaning of — 
Section mandatory. 91 I.G. 467= 1926 S. 94; 1926 
M. 942 = 51 M.L.J. 29. But see 52 M. 648. See 
aho cases under S. 39. Annulment — Object of — 
Omission to impose conditions — Subsequent 
order vesting property in receiver — Validity. 13 
Pat.L.T. 775. Where the time for applying for 
discharge has expired, the Court is not bound to 
vest the property in the insolvent; but it may 
vest in the receiver for the benefit of the credi- 
tois; and even if the receiver sells the property 
or distributes it among creditors^ the insolvent 
has no right to object to it. tliough the creditors 
may do so. 1933 L. 1008. See also 165 I.C. 207 
»*44 L..W. 719= 1936 M. 915. Where the in* 
solvent did not apply for discharge w’ilhin the 
time fixed and pending an application under 
S. 54. a creditor applied for the annulment of 
adjudication, held, that the Court could order 
annulment and that the insoK’cncy proceedings 
do i»ot always stop at the moment of annul- 
ment. The view of Wallace. J., in 29 L.W. 23 
that the annulment of adjudication under S. 43 
puts an end to the insolvency proceedings as a 
whole dissented from: contra. 52 M. 648=57 M. 
L.J. 116=1929 M.W.N. 489. See also S'i M. 288 
= 1930 M. 389 (F.B.) and other cases cited 
under S. 27. Sec al\o 63 M.L.J. 414 (decision 
of Wallace, J.) following his view in 29 L.VV. 
23, cited above. T'he annulment of an adjudi- 
cation under S. 43 docs not operate so as to 
cause the abatrment of proceedings already in- 
stituted under Ss. 53 and 54 the Act. 43 P.L. 
R. 369=1941 Lah. 316. The insolvency proceed- 
ings do not automatically terminate with an order 
of annulment under S. 43 (O; nor docs the Ins. 
Court lose seisin of the matter so as to preclude 
it from passing any order in those proceedings 
thereafter. A person appointed by the Court sub- 
sequently, in whom it vests the properties of the 
insolvent is in the position of a trustee for the 
creditors and in such a character has the power 
and is under the duty of administering the assets 
vested in him fairly and equally amongst all the 
credito.rs of the debtor according to the rules of 
administration contained in the Ins. Act. No 
creditor has the right, even after the annulment 
of the adjudication, to pursue his remedy for 
realising his money under the ordinary civil 
law. All the creditors are bound in law to 
rcciovcr their dues through the dividends to be 
paid by «he appointee in whom ilic Court has 
vested the properties of the debtor in the course 
of his administration. 40 C.W.N. 1229=1936 


573 - See also 1939 N.L.J. 96 ; 1939 O.W.N. 
32 ; 1939 All. 1 14. When an insolvency has 
been annulled under the provisions of S. 43 and 
the receiver has, before the order of annulment, 
applied to the Court to have a transfer of pro- 
perty set aside under the provisions' ofS. 53 or 
S. 54 of the Act, the Court has no jurisdiction 
after the order of annulment of the insolvency 
proceedings to continue the proceeding under 
S. 53 or S. 54 of the Act. 1 1 R. 287= 1933 R* 
223^ (F.B.). Annulment of adjudication and 
vesting of properties in particular person — Rights 
and powers of latter — Power to continue ad- 
ministration and to set aside fraudulent transfers. 
69 M.L.J. 364 ; 40 C.W.N. 1229=1936 C. 573 * 
The effect of an annulment of adjudication 
under S. 43, is that the provisions of S. 37 apply 
immediately an order of adjudication is annul- 
led; and if on such annulment, no order is 
made vesting the properties in the O.R., the lat- 
ter ceases to have any right or authority to deal 
with the properties of the insolvent after the 
date of the annulment. 44 L.W. 719-= 1936 
915. Application for enlargement of lime can 
be made by any person interested in such an ap- 
plication by creditor — Notice to alienees is desir- 
able but omission to issue notice does not invali- 
date the order granting extension. *929 M.W. 
N. 809 (2). The Court can extend the time of 
its own motion. 8 R. 506. The provisions of 
S. 43 (1) are mandatory, there being no discre- 
tion to the Court to enlarge the time after the 
expiry of the period fixed by the Court for an 
application for an order of discharge. Unless 
the debtor applies for his discharge within the 
time fixed, the adjudication must be annulled. 8 
R. 187=1930 R. 166. See also 1G6 I.C. 956 = 
*937 N. 37 ; 193 I.C. 546=* 194* Pat. 288. Ex- 
tension of time under S. 148, C. P. Code, cannot 
be granted in cases where the insolvent fails to 
apply for discharge within the time fixed by 
Court, since the provision of S. 43 (•) are man- 
datory and the powers given by S. 5 are to that 
extent limited. 1937 Nag. 37. In an applica- 
tion for discharge by an insolvent the Court 
directed him to pay certain amount every month 
and further tq renew his application for discharge 
“six months hence.” its order is under S. 32 (*) 
{a) and hence, if the insolvent neither pays any 
monthly amount nor renews application, his ad- 
judication cannot be annulled under S. 43. 118 

I.C. 332=1929 P. 184. The penalty of annul- 
ment under S. 43 it hardly appropriate in the 
case of an insolvent who comes before the Court 
in time and applies for e.xtension of the time 
fixed for his application for discharge. 60 M.L. 
J- 339 * See also 128 I.G. 273 = 7 O.W.N. 941 = 
*930 O. 474. A joint debt cannot be set-off 
against a separate debt. They do not come 
within the meaning of “mutual dealings.*' 63- I. 
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Effect of order of dis- 44 , (f) An order of discharge shall not release 

charge. insolvent from— 

(a) any debt due to the Crown; 

(fe) any debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a party ; 

(r) any debt or liability in respect of which he has obtained forbearance 
by any fraud to which he was a party ; or 

(d) any liability under an order for maintenance made under section 488 
of the Code of Criminal Procedure, 1898. 

(2) Save as otherwise provided by sub-section (1), an order of discharge 
shall release the insolvent from all debts provable under this Act. 


NOTES. 

C. 906=45 B. 1219. An aggrieved person may 
appeal and the order of appellate Court is hnal. 
45 M.LJ. 166=1924 M. 163. Leave of Court is 
necessary to file an appeal. 7 P. 375=107 I.G. 
830=1928 P. 338. But leave may be implied on 
admission of appeal. 1928 P. 338. Revision, 
see 1928 M.W.N. 441. 

Secs. 43 and 27 . — Though the provisions of 
S. 43 are mandatory, still the annulment of ad- 
judication does not occur as a matter of course, 
but has to be the subject of a specific order of 
the Court ; in other words it does not operate 
as an automatic annulment on the failure of the 
debtor to apply for a discharge. 14 Luck. 22 = 
1938 Oudli 122 (F.B.). Ss. 43 and 27 should 
be read in a manner so as not to contradict each 
other, and an Insolvency Court can extend the 
time for applying for discharge even after the 
expiry of the period fixed on the date of adjudi- 
cation. A power to grant further time carries 
with it a power to grant exten.sion even after 
the expiry of the term originally fixed, since 
annulment of adjudication is not automatic. 55 
A. 241 = 1933 A. L.J. 1 17= 1933 A. 233. See also 
1937 A. L.J. 773=»937 All. 636. 

Secs. 43 and 37 : Order of annulment — 
Vesting op property in Court Amin — Effect. — 
An order of annulment is not same thing as an 
order of discharge and where in addition to that, 
the property was by order made to vest in the 
Court Amin, there is hardly any justification for 
the contention that annulment restores the nsltus 
7 "®* 1938 A. L.J, (Supp.) 17=1938 O.W.N. 641. 
After the annulment of adjudication under S. 43 
no further proceedings could be taken by the 
Official Receiver for the sale of the property of 
the insolvent. All that the Court could do on 
the annulment of the adjudication is to direct 
that the property of the insolvent should vest in 
a certain person. If it passes such a vesting 
order, the receiver could only hold the property 
for the benefit of the crc^litors, and the creditors 
would have to enforce their claim by a proper 
The property cannot be sold in any case 
by the Insolvency Court. I.L.R. (1939) Lah. 
'"^ 75 = 4 * P.L.R. 741=^1939 Lah. 536. 

Secs. 43 and 78 . — The subsequent annul- 
ment of an adjudication cannot give validity to 
a suit filed by an insolvent or his legal represen- 
tative during the pendenry of the insolvencv 
when the property is vested in the Official 
Receiver, Such a suit is not maintainable and 
must be dismissed. 52 L.W. 522 = (i940) 2 M. 
L.J. 606=1-941 Mad. 84. 


Sec. 44 , — There is nothing in S. 44 which 
would justify the view that an application for 
discharge when refused is refused for ever and 
that no later application can be made. (22 L. 
W. 202, Foil.) 33 P.L.R. 620=1932 L. 478. 
The fact that a person conceals an important 
circumstance but for which concealment another 
person would not have acted as he did and does 
so with the intention of causing him so to act is 
a fraud. It constitutes the offence of cheating 
as much as an actual untrue representation 
would. 1937 Mad. 677=1937 M.W.N. 404. 
Where an insolvent plays a fraud upon a credi- 
tor and deliberately conceals the existence of a 
debt due to that creditor in order that the insol- 
vency proceedings may be decided to his advan- 
tage. preventing by his fraud the creditor from 
appearing in the Insolvency Court and obtaining 
his share of the assets, he cannot afterwards be 
permitted to plead the bar of those very insol- 
vency proceedings in defence to a suit by the 
creditor to recover his debt. S. 44 (*) («) of the 
Provincial Insolvency Act would apply to such a 
case ; and an absolute discharge granted to the 
insolvent in face of the prohibition contained in 
S. 42 (1) (a) is no bar to a suit by the creditor. 
52 L.W. 38 o=(i94o) 2 M.I..J. 379—1941 Mad. 
100. 

Sec. 44 ( 2 ). — S. 44 (2) protects the Insolvent 
and not assets in the hands of the Official Recei- 
ver. 42 P.L.R. 243=1939 Lah 300. By reason 
of the provisions ofS. 47 the debt of a secured 
creditor is not provable until he has realised his 
security or has abandoned it or valued it until 
one of these events has happened there is no dt'bt 
prov’ablc in the insol\ <‘iu y proceedings during 
the pendency of those proceedings, and S. 44 (2) 
of the Act has therefore no application. If a 
secured rreclitor has not during the insolvency 
proceedings realized his security or surrender- 
ed or valued it, S. 44 (2) cannot affect him, as 
it applies only to debts provable in insolvency 
and he is entitled to get a personal decree 
against_the insolvent after he has got an order 
of absolute discharge, in respect of the balance 
due to him alter sale of the mortgaged property. 
If he has realized his security before the dis- 
charge of the insolvent, and there is a deficicnev 
the balance of the debt constitutes a debt pro- 
vable 111 the insolvency, and S. 44 (2) will 

operate to cancel it, and the creditor cannot 
afterss ards obtain a per.sonal decree in respect of 
such balance. (t94z) I M.L,.|. 11 . See aLo 1940 
Nag. 252. Surety’s right of proof in respect of a 
contingent liability 26 A. L.J. 425-^1928 A. 
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tS. 45 

(3) An order of discharge shall not release any person who, at the date 
of the presentation of the petition, was a partner or co-trustee with the' insol- 
vent, or was jointly bound or had made any joint contract with him or any per- 
son who was surety for him. 

PART III. 

Administration of Property. 

Method of proof of debts. 

45. A creditor may prove for a debt not payable when the debtor is 

adjudged an insolvent as if it were payable presently. 
Debt payable at a future may receive dividends equally with the other 

creditors, deducting therefrom only a rebate of inte- 
rest at the rate of six per* centum per annum computed from the declaration of 
a dividend to the time when the debt would have become payable, according 
to the terms on which it was contracted. 


NOTES. 

306. The effect of S. 44 (2) is that the order 
of discharge releases the insolvent from all debts 
provable under the Act. It is immaterial that 
a creditor deliberately chooses not to have his 
debts proved. iio I.C. 893. See also 1936 C. 
434. There is no provision that property, which 
is vested in the Ins. Court, should re-vest in the 
insolvent on the passing of the absolute dis- 
charge, and it was never contemplated that an 
insolvent should get an order of absolute dis- 
charge and yet retain part of his property. .S. 44 
(2) means that the order of discharge frees the 
insolvent from liability for all debts provable 
under the Act, but docs not free his property 
from such liability. So, where after an absolute 
discharge of the insolvent, his property has 
ted in the Ins. Court, but remains unsold and 
if a creditor applies to Court for sale of the 
property, the Court is bound to allow the 
plication. 1937 N. 171. Property inherited by 
insolvent some months before order of discharge 
— Report by O.R, under misapprehension that 
all assets of insolvent were disposed 
of discharge passed thereon — Right of O. K. to 
deal with the property inherited by insolvent. 

1937 L. 87. The rule of law ^4;., an order 
of discharge, shall release the insolvent from ah 
debts provable under this Act, is "pt qualified 
by any rule that the creditor should have notice 
of the proceedings. The ru c is based on a 
policy of law and not any rule of constructive 
notice. Notice or no notice, S. 44 com« into 
play and releases the insolvent from the debt 
whU:h could undoubtedly have been proved 
under the Act. even if the omission of the name 
of creditor be deliberate on the part of the m- 
solvent, provided no question of fraud is involv- 
ed 55 636=1932 A.L.J. 1340=1933 A. 600. 

An order of discharge under S. 44 releases an 
insolvent from his liability under a decree pas- 
sed bv a liquidator of a Co-operative Society 
aeainst him either as a debtor to the Society or 
as a member liable to contribute to its assets, and 
the decree cannot, therefore, be executed against 
him thereafter. 43 P L-R- 422=194* Lah- 314. 
Where a creditor holding a mortgage decree 
acainst the insolvent, realises his security before 
the order of discharge is passed but does not 
value his security and prove the balance person- 


ally due from the insolvent, the order of dis- 
charge releases the insolvent from personal 
liability under the mortgage as it is a debt pro- 
vable under the Act and the creditor, cannot 
subsequently claim a personal decree for the 
balance against the insolvent. 40 P.L.R. 5 * 4 “ 
1938 Lah. 217 ; 54 L.W. 741; 1940 Nag. 252. 
Though an order ol discharge releases the bank- 
rupt from certain debts provable in the bank- 
ruptcy, its effect is not to destroy the debt^ as 
though it had never been. If a creditor 
can otherwise realize his debt, there is nothing 
in the Insolvency law which precludes him from 
doing so as the debt is not extinguished.^ *. 9.37 
Mad. 727. A mortgagor’s personal liability 
under the mortgage deed is a debt provable in 
insolvency within the meaning of S. 44 (2) 
such liability would be discharged by an order 
of absolute discharge. A mortgagee is not there- 
fore entitled to apply under O. 3^, R« 6, C. P» 
Code, for a personal decree against the mort- 
gagor after an order of absolute discharge h« 
been made in the mortgagor’s insolvency. 54 L* 
523=194* M.W.N. 937 =(* 94 *) 2 M-L.J. 
690. See also (194.2) i M.L.J. ii=l.L.R- *942 
Mad. 448. Order of discharge — Debt incurred 
prior to insolvency — Promissory note ^ executed 
subsequent to discharge — Enforceability. *37 

I. C. 320=35 L.W. 449 = 932 iM. 4*6. . 

Sec. 44 ( 3 ). — The discharge of an insolvent 
does not release his surety from liability to be 
proceeded against in execution of a decree passed 
jointly against him and the insolvent. _i 8 N.L. 

J. 145. Under S. 44(2) the order of discharge 

has the effect of releasing the bankrupt from all 
debts provable in bankruptcy. But until the 
insolvency proceedings are terminated by a for- 
mal order or the order of adjudic=^tion is an- 
nulled, the property which vested in the Insol- 
vency Court under S. 28 (i) of the Act could 
not revert to the insolvent. As an order of dis- 
charge docs not terminate the proceedings, the 
creditors arc precluded by S. 28 {2) from_cu»®^* 
cing their remedy in any other Court or in any 
other manner except in the Insolvency Court 
and in the manner provided by that Act. l.L. 
R. (1939) Nag 478='939 . 96= 1939 

Nag. 103; 1941 M. 620. Decree against debtor 
Subsequent adjudication of debtor — •Attach- 
ment of house in execution — Claim by wife-— 
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46. Where there have been mutual dealings between an insolvent and a 
Mutual dealings and set creditor proving or claiming to prove a debt under 
off. this Act, an account shall be taken of what is due 

from the one party to the other in respect of such mutual dealings, and the 
sum due from the one party shall be set off against any sum due from the 
other party, and the balance of the account, and no more, shall be claimed or 
paid on either side respectively. 


Secured creditor. 


47. (1) Where a secured creditor realises his 

security he may prove for the balance due to hini, 
after deducting the net amount realised. 

(2) Where a secured creditor relinquishes his security for the general 
benefit of the creditors, he may prove for his whole debt. 


NOTES. 

Dismissal — Suit to set aside — Dismissed — Subse> 
quent order of discharge — Effect on decree — 
Debt — House cannot be seized and sold. 1941 
Mad. 620= (1941) I M.L.J. 565. 

Secs. 44 and 34 ( 2 ). — Having regard to the 
express language of S. 34 (2) and the absence in 
the Act of a clause similar to S. 46 (2) of the 
Presy. T. Ins. Act, a debt contracted after the 
resentsition of the petition in insolvency but 
eforc an order of adjudication is provable in 
insolvency. A suit on the debt after the discharge 
of the insolvent is barred by S. 44. 34 Bom.L. 

R. 9803^1932 B. 511. Discharge of Insolvent- 
Subsequent execution of decree obtained prior 
to discharge — Decree-holder ignorant of dis- 
charge — Ignorance of decree-holder, no proof of 
ffaud. 1933 A. 340=144 I.C. 888. 

S_e f . 46 . — The O.R. has no right to set ofT 
against the creditor’s claim a time-barred claim 
against the creditor. Per Reilly, J . — The word 
*'due" in S. 46 means “legally recoverable” and 
not “justly due.” 1930 M.W.N. 837. The 
term “mutual dealings” include.^ not only the 
case of a person who owes a debt to the insol- 
vent but also the case of a claim for 'inliquidat- 
cd damages. 60 C.L.J. 281=39 C-W.N. 106. 
The privileges and rights, which arc given in 

S. 46 ( which is made applicable to companies in 
liquidation by S. 229, Companies Act) arc based 
upon couity and fair dealing. It would be very 
^**■* 1 } if the Official Receiver or the Official 
Liquidator of a company could demand in full 
moneys due by a debtor and at the same time 
that person being a creditor, for an equal or a 
*^^4r sum of the company must be content with 
a dividend dependent on the distribution which 
^n be made from the assets. O. 8, K. 6. C. P. 

. way referable to matters ari-iiig 

in insolvency or liquidation. 1939 M.W.N. 1231 
= 1940 Mad. 266. 

Se- . 47 . — A morigagee without possession is 
secured creditor. 1928 A. 306. A secured 
creditor can realise from the security his princi- 
pal and interest at contract rate up to date of 
payment. 41 A. 481=51 I.C. 192. S. 47 pro- 
vides lor various steps which could be taken by 
^ ins'ead of taking one or the 

o cr of these courses he simply ignores the in- 
solvency then he is limited to his security, the 
reason bcirig that a mortgagee with a mort- 
gage containing a personal covenant is a secu- 
re creditor so far as the mortgage transaction 
is concerned and an ordinary creditor so far as 
the personal covenant is concerned. If however 

C. C M. — 523 


a secured creditor does not assess under S. 47 
and does not even ask the Court to say that the 
debt is of such a nature that its valuation is in- 
capable of being fairly estimated and allows the 
insolvent to be discharged without any proof hav- 
ing been put in for the balance, he must be con- 
tent with his security only. I.L.R. (1940) Nag. 
512= 1940 N.L.J. 221 = 1940 Nag. 252. See also 
(1941) 2 M.L.J. 690=54 L.W. 741. Where a 
secured creditor gives proof for the whole of his 
debt, he must be taken to have relinquished his 
security. (1929 B. 258, Rel. on.) 38 P.L.R. 
4*4“ 1936 L. 690. A creditor who was appoin- 
ted as agent to sell books of the debtor and pay 
himself for his debt out of the sale amount is a 
secured creditor. 37 A. 383 = 29 I.C. 263. An 
attaching creditor is not a secured creditor. 1933 

N. 229 = 29 N.L.R. 303. The term “relinquish” 

is sufficient to cover an abandonment by con- 
duct. Proof of debt in insolvency by a secured 
creditor amounts to relinquishment. 1929 B. 
258 = 31 Born.L.R. 463. A secured creditor has 
a right to prove for the b-ilance of thedccictal 
amount when the amount realised by him is loss 
than it. 193 ^ O. 20. A secured creditor 
can if he so wishes obtain a decree under O. 34, 
R. 6 and utilise the same as proof of the balance. 
But it is not necessary for him to take such a 
course. Even if his appliraiioii for a decree 
under O. 34. R. 6 is reffised, it is still open to 
him under the spcci il remedy provided Ijy .S. 47 
of tho Act to prove for the balance due. Under 
this special provision, no question of limitation 
arises under S. 47 ; he will be placed on the 
footing of an unsecured creditor. *930 O. 20. 
An order under S. 41 does not put an end to the 
proceedings in ins *i\ en<:y. 'I’lie discharge of 
the insolvent dofs not put an end to the 
court's power to give directions as to the distri- 
bution of the assets and as to the enfor- 
cing the right of the secured creditor. 7 R. 126 
= 1929 R. Where a mortgagee does not 

consent to the sale of property free from his 
mortgage, an order that the property should be 
so sold would be in derogation of his riMits and 
he can claim that it should be set asidc% Put if 
the mortgagee consents to such a course su h 
an order can be pa.sscJ. 122 I.C. 37 1930 N 

196. Where a mortgagee decrec-hol Jer docs not 
comply with the provisions of S. 47. he ta.mot 
apply 10 have his debt included in the scheJulc 
133 I.C. 876 (2) = 32 P.L.R. 693. S. 47 decs 
not empower the mortgagee to authoiizc the 

O. R. to sell property not vested in him. 1030 
L. 1010. 
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(3) Where a secured creditor does not either realise or relinquish his 
security, he shall, before being entitled to have his debt entered in the schedule, 
state in his proof the particulars of his security, and the value at which he 
assesses it, and shall be entitled to receive a dividend only in respect of the 
balance due to him after deducting the value so assessed. 

( 4 ) Where a security is so valued, the Court may at any time before 
realisation redeem it on payment to the creditor of the assessed value. 

(5) Where a creditor, after having valued his security, subsequently 
realises it, the net amount, realised shall be substituted for the amount of any 
valuation previously made by the creditor, and shall be treated in all respects 
as an amended valuation made by the creditor. 

(6) Where a secured creditor does not comply with the provisions of 
this section, he shall be excluded from all share in any dividend. 

48 . ( 1 ) On any debt or sum certain whereon interest is not reserved or 

agreed for, and which is overdue when the debtor is 
Interest. adjudged an insolvent, and which is provable under 

this Act, the creditor may prove for interest at a rate not exceeding six per 
centum per annum, — 

(a) if the debt or sum is payable by virtue of a written instrument at a 
certain time, from the time when such debt or sum was payable to the date of 
such adjudication; or, 

(b) if the debt or sum is payable otherwise, from the time when a 
demand in writing has been made giving the debtor notice that interest will be 
claimed from the date of the demand until the time of payment to the date ot 

such adjudication. 

(2) Where a debt which has been proved under this Act includes inte- 
rest or any pecuniary consideration in lieu of interest, the interest or con^^ e 
ration shall, for the purposes of dividend, be calculated at a rate not exceeding 
six per centum per annum, without prejudice to the right of a creditor to 
receive out of the debtor’s estate any higher rate of interest to which he may 
be entitled after all the debts proved have been paid in full. 

49 tn A debt may be proved under this Act by delivering, or sending 

^ ^ by post in a registered letter, to the Court an affidavit 

Mode of proof, verifying the debt. 

(2) The affidavit shall contain or refer to a statement of account show- 
ing the particulars of the debt, and shall specify the vouchers (if any) by 
which the same can be substantiated. The Court may at any time call for the 
production of the vouchers. 

50 ( 1 ) Where the receiver thinks that a debt has been improperly 

A decree was passed in favour of the plaintiff 
after which the judgment*dcbtor was adjudica- 
ted an insolvent on his application filed pending 
the suit* The decree contained a direction that 
the plaintiffs should prove their debt in insol- 
vency. The decree was assigned and th^ 
assignee applied to the Ins. Court to be rectum-* 
2cd as the insolvent's creditor and referred to 
the direction as to proving the debt, in the 
decree* //eW, that in the above circumstan^ 
the debt must be held to have been proved, 
although the formal mode prescribed 
was not followed* 1933 Mad. 168=145 I.C. 7 ^^ 
See* 50 * — Judge cannot delegate power ^ 
record evidence to a Receiver other than ^ 
O* R. 13 L*W* 145 = 61 I.G* 767- 
cedure and duty of Court in removing a name 


NOTES. 

c* ^ 4S It is not open to an Ins. Cnurl to 

interest at more than 6 per cent, after date 
of 44 . =67 I C. 556 (a) 

= 1026 A. 3G1. Interest at contract rate Irom 
Hale of adjudication to dale of payment — Pay- 
inent of debts in full — Surplus — Right of creditor. 

34 L.W. 143= >931 M.W.N. 937 - 

■®^Sec. 49 * — Section only specifies a simple 

mode of proof of debt; it does not exclude any 

other mode of proof. 48 G.L.J. 574 = * 9^9 U. 
-cQ (2). S. 49 docs not lay down a mandatory 

nicthod of proving a debt. It merely lays down 
one of the modes m which a debt may be 

pl^Svcd. ,9 Pa..L.T. 364r>g38 65 - The 

of nroof mentioned in S. 49 are not ex- 
rausdvf O.VV.N. . .43= .938 Oudh 8. 
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entered in the schedule, the Court may, on the appli- 
cation of the receiver and after notice to the creditor, 
and such inquiry (if any) as the Court thinks neces- 
sary, expunge such entry or reduce the amount of the debt. 


Disallowance and reduc- 
tion of entries in schedule. 


(2) The Court may also, after like inquiry, expunge an entry or reduce 
the amount of a debt upon the application of a creditor where no receiver has 
been appointed, or where the receiver declines to interfere in the matter or, 
in the case of a composition or scheme, upon the application of the debtor. 


Effect of insolvency on antecedent transactions . 

51. (1) Where execution of a decree has issued against the property of a 

. . . debtor, no person shall be entitled to the benefit of 

Restriction of rights of execution against the receiver except in respect of 

assets realised in the course of the execution by sale 
or otherwise before the date of the admission of the petition. 


NOTE. 

from the list of creditors, sfe 90 I.C. 802. There 
is nothing in S. 50 which says that any question 
of tide raised between two scheduled creditors, 
will be decided by the Insolvency Court. 24 
A.L.J. 334=92 I.C. 14=1926 All. 244. S. 50 
governs the procedure of the Court during the 
insolvency, i.r., during the course of the adminis- 
tration of the debtor’s assets in an insolvency. 
But, S. 50 can no longer apply after the insol- 
vency has come to an end by annulment 
of adjudication. After the adjudication has been 
annulled it is not open to the Court to take 
action under S. 50 and to expunge or reduce the 
debt of a creditor. 16 Pat. 754=1938 Pat. 225. 
A creditor to whom a dividend has been paid 
cannot be directed to bring back the amount 
merely by reason of the fact that subsequently 
the name of the creditor is expunged from the 
list of creditors. Where after the payment of a 
dividend an application is made under S. 50 for 
expunging the name of the creditor from the list 
of creditors, if there are no other assets to be 
realized by the Official Receiver and no prospect 
of any further dividend, an inquiry into the 
merits of the application is wholly unnecessary. 
55 L.W. 504= (1942) 2 M.L.J. 202. If any 
creditor wishes to have any amendment made of 
the schedule as framed by the Court under S. 33, 
nc must cause notice to issue to all the other 
creditors who would thereby be affected, and 
their objections be heard before any alteration or 
amendment of the schedule can be ordered by 
the Court and in an application of appeal in 
connexion with this, the receiver is not a neccs- 
sary party. 150 I.C. 690=1934 Rang. 112. 

Secs. 50 and 53 . — Name of mortgagee 
entered in the schedule of creditors — Application 
by another creditor to treat mortgagee 4s 
nominal — O. R*, powers of. See 97 I.C. 407 = 
1926 Mad. 1019=54 M.L.J. 287. 

Sec. 5 l. — As to whether this section controls 
S, 28 (2). s«39 C.W.N. 424. What S. 51 means 
IS that if a creditor has proceeded to execute a 
he will not be entitled as against 
the receiver to the benefit of the execution, 
except in so far as he may have been able to 
realize the assets before the admission of the 
^tition for insolvency. If he has derived any 
t^nent from that execution when the applica- 
tion for insolvency was pending, he cannot keep 


that benefit to himself as agains the receiver 
17 P.L.T. 313=1936 Pat. 1 1 2. Set also 18 Pat 

L. T. 553. There is no scope under S. 51 for 
the passing of an order directing a decree-holder 
to restore to an Official Receiver property 
which he has purchased at an execution sale. 
Where a decree holder has purchased the 
judgment-debtor’s property with leave to be 
bid and set off in execution of his decree against 
the judgment-debtor the intervention of insol- 
vency can never bring about a cancellation o 
the execution proceedings including the sale. 
The benefit of the execution represents the bids 
made at a sale or assets realized otherwise in 
the execution. The decree-holder cannot there- 
fore claim the right to hand back the property 
to the official Receiver instead of paying the bid 
amount into the hands of the Official Receiver. 
1942 M.W.N. 176=55 L.W. I34=(i942) t 

M. L.J. 306. The effect of sub-S. (i) and (2) 
of S. 51 is that the Receiver in Insolvency is 
in any event entitled to the assets realised after 
the date bf the admission of the petition and 
that he is entitled even to the property of the 
insolvent if he can successfully rhallenge tlic good 
faith of auction purchaser in a sale held subse- 
quent to the presentation of the petition in 
insolvency. The only adverse effects whic 1 S. 51 
has on the rights of the receiver are firstly, that 
if any assets have been realized in execution of 
a detree before the da'c or admission of the 
petition, the receiver will have no right to pre. 
vent the decree holder from getting the benefit 
of those assets even if they are in the hands of 
the Court and have not paid over to the 
decrcc-holdcr before the date of the admission 
of the petition by the Insolvency Court; and 
secondly that an auction purrhasLT who can 
establish good faith can acquire a good title 
against the receiver. I.L.R. 1942 A. 42 1 = 
A.I.R. 1942 A. 263. In execution of a money 
decree obtained by the appellant ayainst his judg- 
ment-debrors, he attached in Deccmlcr 1026 
in the Madras High Court, a preliminary ’dc< re.- 
for partition which had been passed by the High 

Court in favour of his judgment-debtors. In Sep- 
tember, 1928, an order was made by the District 
Court at Secunderabad adjudicating :.is insolvents 
the said judgment-debtors. The cjucsiion having 
been raised as to what effect was to be given by 
the Madras Courts to the adjudication order 
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NOTES. 

of the Secunderabad Court in competition with 
the prior attachment of the decree in the 
Madras Court. Held that the British Canton- 
ment in Secunderabad being part of the 
Hyderabad State and the property of the Nizam, 
the District Court at Secunderabad was a 
‘foreign Court* in relation to the Courts of 
British India. Held, further, that the appellant’s 
prior attachment was not avoided by the subse- 
quent adjudication of the foreign Court. Quaere, 
as to the effect a British Indian adjudication 
order would have had on the appellant’s prior 
attachment and whether under the Code an 
attachment creates a lien or charge or confers 
title, 6o I. A. 167 = 56 M. 405 = 64 M.L.J. 562 
(P.C.). S. 51 refers to the date of admission 
and not that of presentation of petition. There- 
fore it does not deprive the creditors of the 
fruits of their decrees in respect of moneys 
which are brought into Court between the date 
of the presentation of a petition for insolvency 
and the date of its admission. 130 I.C. 559 = 
1931 S. 65. See also 1938 M.W.N. 841; 55 L W. 

436 = (i942) 2 M.L.. 1 . 178; 14 L. 724=1933 L. 
477; 35 P.L.R. 408= 1934 L. 535 ; 1937 M.W.N. 
366 “Assets realized in the course of the exe- 
cution” — Meaning. See 1931 S. 164. Where 
pending an insolvency petition the Court direct- 
ed that the money realised in a Court sale 
should be kept in deposit but the insolvency 
application was later on dismissed for a technical 
defect and a fresh application was preferred 
and the money was sought to be withheld from 
payment, held, that the money kept in deposit 
did not come under assets realised after the 
application and the Ins. Court had no jurisdic- 
tion regarding the same. 146 I.C. 597= *933 
C. 651=37 C.W.N. 135 - Where during the 
pendency of a suit the defendant agreed and 
paid a certain amount into the hands of the 
plaintiff’s pleader in part satisfaction of the 
money to which the plaintiff' may become cmit- 
Icd and the plaintiff subsequently obtained a 
decree, but meanwhile another <«-cditor applied 
filed an application in insolvency and the defen- 

Sf Tnlolven Tnd Original plaintiff was 

rnU.ird°o g>P-p.a.n .he 

decree. 37 C.W.N- 4^75 ^45 _ Pat.L.T. 553; 

M oot = 0 930 > 2M L.J. 488. Pending 
1938 J • 93 petition. the Ins. Court 
disposal ^ P injunction to stop sale. 

VV 'n^ 336’. Properly attached but not 

^'id untii adjudication is available for gene- 

ral body of creditors. 37 '^•432 — 29 ,I;C. 

See also 40 C.W.N. 336. Where petition 
If insolvency is filed aficr deposit of 25 per cent 
n[ourchtse money but, before deposit of the 
balance the dec rec-holdci has no poor right 

m Ihramount. 48 M. 6>^=47 M LJ- . 759 - 

Where sale was held prior . ^Img of pctitioir 
but actual payment to ihc decree-holder was 
no. made .dl adjudication dm -I-''" 
not claim the money. 28 I.C. 816— 13 A.L..J. 
359;. . I.C. 433=. 46 IC. 96. = .933 Smd 


305. But the O. R. is entit!*^ to the assets 
rcalis d after petition and before adjudication. 
1933 L. 477; 144 I.C. 580. When an auction 
sale has taken place, the property itself no longer 
vests in the Court or the receiver but under 
S. 51 the sale proceeds are at the receiver’s 
disposal. The sale cannot be set aside on an 
application by the receiver or the insolvent. 148 

I.C. 891 = 1934 A.L.J. 857=1934 A. 252- 

“Benefit of the execution” — Meaning of — “Date 
of admission of the petition” — What is — Amount 
directed to be refunded to Official Receiver — 
Right to interest on. (1941) 2 M.L.J. gi8 = 
1941 M.W.N. 852. 

Date op admission op petition — What is. — 
The Act nowhere states as to which is the date 
of the admission of the insolvency petition. But 
there are certain sections in the Act, that afford 
guidance in determining the date of admission. 
From a consideration of Ss. 18, 21 and 51, the 
date on which an applicant is asked to furnish 
security for his regular attendance in Court can 
be regarded as a date of admission of the insol- 
vency petition. 1936 Li. 885. In admitting an insoL 
vency petition all that the Court is concerned 
with is to see wnether the petition itself comp- 
lies with the requirements of the law. If it does, 
then it admits it. It cannot be said that such 
a petition must be deemed to have been admit- 
ted only on the date when the costs of publishing 
the notice of the petition arc paid. Where Pro- 
perties are sold in execution in separate lots, the 
sale of each lot is complete when the whole of 
the balance of the purchase money of each lot 
is deposited in Court. There is no justificaUon 
for holding that the assets cannot be deemed 
to be received by the Court until the purchase 
consideration for all the lots have actually been 
deposited into Court. The decrcc-holdcr is 
bound to return to the Official Receiver under 
S 51 the purchase price for that lot in respect 
of which the balance has been paid only affer 
the admission of the insolvency petition. He 
can, in so refunding, deduct from the amount 
merely the costs of the execution proceedings 
and not the costs of the suit out of which the 
proceedings arose. The Court can, in a case of 
this kind, direct the refund to be made with in- 
terest under its inherent powers. 55 L.W. 438 “ 
(1942) 2 M.L.J. 178. See also (194O 2 M.L.J. qi8« 
Svcs. 5 i and 52 : Scope and effect of.— 
S. 51 qualifies S. 52 which must consequently 
be read in conjunction with S. 51. If no notice 
is received by the executing Court and that 
Court in ignorance of the insolvency procc<> 
dings holds an execution sale, the sale though 
held after the admission of the insolvency peti- 
tion will not be void unless the purchaser in 
execution purchases the property with knowledge 
of the insolvency proceedings. But the ben^t 
accruing from the sale, namely, the sale proceeds, 
will be entirely at the disposal of the Insolvency 
Court for distribution among the creditors, n 
they are real sed after the date of the admis- 
sion of the insolvency petition. The Insolvency 
Court can call upon the decree-holder to depo- 
sit the sale-proceeds if he has drawn the same 
out of Court towards the decree-debt. 

(1937) Nag. 249= 1937 Nag. 

Mad. 433 =(i 939 ) * M.L.J. 429 J <1938) * 


S. 51] 
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(2) Nothing in this section shall affect the rights of a secured creditor 
in respect of the property against which the decree is executed. 

(3) A person who in good faith purchases the property of a debtor under 
a sale in execution shall in all cases acquired a good title to it against the 
receiver . 


NOTES. 

J. 471 ; I.L.R. 1938 M. 1063; (1940) 2 M.L.J. 
388=1940 Mad. 932. 

S. 52 does not apply to a case, which dealt 
with property which has not been brought to 
sale; under S. 51, however, the words 
‘‘benefit of the execution” referred to the net 
realisations after paying costs and charges and 
the decree-holder was entitled to the charge 
claimed by him. 38 L.W. 389=1933 M. 703 = 
65 M.L.J. 402. Before adjudication, money 
realised by the Court cannot be retained but 
must be disposed of according to law. 33 I.C. 
733=14 A.L.J. 246. See also 49 I.C. 480 = 23 C. 
W.N. 461; 42 M.L.J. 361 ; 1928 S. 165. The 
section applies to a case where the decree is 
against a person against whom insolvency pro- 
ceedings are pending and who has subseq«;ently 
been adjudicated an insolvent. So where no 
insolvency proceedings are pending against the 
judgment-debtor, and it is the decree-holder 
who is subsequently adjudicated an insolvent 
and there is a dispute not between the decree- 
holder and the judgment-debtor but between 
the original decree-holder and his assignee, the 
section is inapplicable. 1929 L. 805. Where an 
application by a creditor for adjudication as 
insolvent of his debtor, relying on sale in exe- 
cution of his decree is dismissed, act of insol- 
vency, namely, sale in execution of decree, 
having taken place subsequent to the filing of 
petition, and where after confirmation of sale 
second application is made and is granted, second 
insolvency proceeding can not be regarded as 
continuation of the first, but is an entirely fresh 
proceeding based on a different act of insol- 
vency. 193^ 26'S (1). Stay of sale in exe- 

cution cannot be ordered on an application by 
an ad interim receiver who has been ordered to 
take possession of insolvent’s property. 31 P.L. 
R. 944=1930 L. 970:1937 Nag. 193=1. L.R. 
O937) Nag. 249. An application by the receiver 
for the sale proceeds is necessary. 9 P. 945. Assets 
in the custody ol the Court — Application for 
payment out — Adjudication — Rights of Receiver. 
* 93 t S. 164. Attachment by creditor — lilfert 
0 ‘~Subsequent insolvency of debtor — Rights of 
creditor. 1933 N. 229 = 29 N.L.R. 303. 

Sec. 5 l (3). — Where money was deposited 
to avert an attachment before judgment but the 
debtor was adjudicated prior to decree, the cre- 
ditor has no charge over the deposited money. 
31 I.C. 573=19 C.W.N. 1200. 

Scr. 5 l ( 3 ) — Epfect os execution sale of 

INSOLVENCY PETITION DECKIONS NOT UNll'ORM. 

words “the property of a <lcbtor” in S. 
5* ( 3 ) read with the heading of the section, 

only the property f)f a person which 
has been sold previous to adjudication, the “tran- 

the sale. All sales both before 
and after the presentation of a petition but 
before adjudication by the Court arc protected 
so tar as passing a good title to a purchaser is 


concerned. I.L.R. (1938) Mad. 1060=1938 
Mad. 449=(t938) i M.L.J. 471. See also 55 

L. W. ii9=(i94.2) I M.L.J. 283 ; 1938 Mad. 
7 x8=(i 938) I M.L.J. 781. S. 51 (3) 
applies even to cases in which there have 
been auction sales and purchases of debtor’s 
properties after their adjudication. The words 
‘in all cases’ occurring in sub-S. (3) of S. 51 
are wide and includes sales both before and 
after adjudication. 1940 N.L.J. 505=1940 
Nag. 414, See also (1942) 1 M.L.J. 283. S. 51 
(3) does not apply to a purchase in execution 
after adjudication which vests the property in 
the Official Receiver. Where subsequent to 
the final decree and order for sale in a mort- 
gage suit the mortgagor is adjudicated insolvent 
but owing to ignorance of the insolvency the 
Official Receiver is not brought on the record 
in execution, and the propertv is purchased at 
the execution sale by a bona fide purchaser, the 
purchaser does not get a good title to the pro- 
perty as against the Official Receiver or a pur- 
chaser from the latter subsequent to the sale in 
execution. It makes no difference that the 
decree is a mortgage decree and not a money 
decree. The fact that the execution purchaser 
buys the property in good faith and without 
knowledge of the insolvency cannot protect his 
purchase under S. 51 (3), as this provision has 
reference to a stage prior to the adjudication. 
49 L.W. 383=1939 Mad. 433 =(> 939 ) * M.L.J. 
429. See also (1938) i M.L.J. 471. S. 51 (i) 
and (3) should not be restricted to sales in 
execution of decrees passed in “suits” in the 
technical sense, but should be held to apply to 
sales in execution in general including a sale in 
execution of an award by the Registrar or the 
Arbitrator under the Madras Co-operative 
Societies Act. A sale in execution of an 
award under the Co-operative Societies Act 
therefore gives a good title to the pur- 
chaser who in good faith purchases the pro- 
perty. 52 L.W. 454=i9.}.o Mid. 932 = (i940) 
2 M.L.J. 388. See also 1938 Mad' 449. A 
purchaser at an execution sale of the debtor’s 
properly with knowledge that an insolvency 
petition for adjudication of the debtor has bfccn 
admitted cannot be said to be acting otherwise 
than in good faith, when the sale was sanc- 
tioned by the Court. Where the executing 
Court with knowledge of the insolvency petition 
refuses to stay the sale and orders the sale to 
take place, the purchaser cannot be expected 
to doubt the correctness of the Court’s order. 
A purchase made on the faith of a Court’s 
order n^gativ'cs any inference of bad faith, which 
knowledge of the debtor’s insolvency standing 
alone might powibly justify. 59 M. 928=1936 

M. 819 = 71 M.L.J. 170. See also 48 I-.W. 279 
= *938 Mad. 906= (1939) I M.L.J. 705. Pur- 
cliaser of insolvent’s property from bona fide 
Court auction purchaser, always gets a good title, 
even though he himself may have knowledge of 
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52. Where execution of a decree is issued against any property of a 

debtor which is saleable in execution and before the 
^ Duties of Court execut- sale thereof notice is given to the Court executing the 

taken^lrT^xecutionf'^^^^^^ decree that an insolvency petition by or against the 

debtor has been admitted, the Court shall, on applica- 
tion, direct the property, if in the possession of the Court, to be delivered to the 
receiver, but the costs of the suit in which the decree was made and of the 
execution shall be a first charge on the property, so delivered, and the receiver 
may sell the property or an adequate part thereof for the purpose of satisfying 
the charge. 


NOTES. 

the insolvency of the debtor. 35 T.G. 643. 
Where, pending an execution petition, the iudg- 
ment-debtor was adjudicated an insolvent, but 
the executing Court in ignorance of .the same 
ordered sale of the properties which were pur- 
chased by the decree-holder himself, the execu- 
tion proceedings are a nullity and the question 
of good faith of the purchaser is not relevant. 
28 Nag. L.R. 317. Court has power to annul 
sale and order re-delivery, even when it had 
previously confirmed the sale and given delivery 
of possession to purchaser. 146 I. C. 252=1933 
P. 6ig. A sale after notice to executing Court 
of the fact of insolvency confers no title on a 
purchaser. 34 I.C. 829 = 33 Nf.L.J. 611. 
Where judgment-debtor applied for adjudica- 
tion before sale in execution. Court should stop 
sale and the property has to be handed over to 
the receiver. 30 Bom. L.R. 455=1928 B. 177 (i). 

Secs. 51 and IS: Tnsol-vencv PETmnr>t — 
Date oe admission. — Where a petition for insol- 
vency was presented on the 8th March, I 934 
and was ordered to be entered in the Court 
register on the 13th M ireh, 1934. when the 
Court also pass-d an order directing the insol- 
vent to furnish security for his appearance. 

that the petition was admUted on the IS*!' 
March, 1934, if not earlier. 42 P.L.R. 29=1940 
Lah. 166. _ 

Spc. 52 . — Scope of, see 34 L.W. 908; 59 M. 
928=71 M.L.J. 170. S. 52 applies to a 
of affairs antecedent to what is contemplated 

by S. 51 (i). 14 L. 724^34 P L R- *076. S. 52 

will have no application when a receiver is not 
appointed of the insolvent’s property and so an 
executing Court while executing a decree passed 
against the insolvent need not stay its hands. 
1008 Gal. 503. In an application under b. 52, 
where the conditions laid down by the section 
are fulfilled, the executing Court has no 
other duty to perform than to direct the 
delivery of the property concerned to the 
O R. It is competent for the Court to 

investigate or decide questions of title as 
between the insolvent judgment-debtor* and any 
other co-judgmeni-debtor (though he be his son) 
or stranger.^ 4 * L.W. 6g8 = 68 M.L.J. 681 . An 
application under S. 52 has got to be made to 
the Court which is executing the decree and it is that 
Court alone which can direct the property to 
be delivered to the receiver in order that a sale 
may be held. The Insolvency Court has no 
jurisdiction to make an order for sale under the 
seciion. 38 C.W.N. 1122. 5 'ee airo 1935 R. 3 J 7 - 
Applicability of section to money decree-holder 
.Security obtained — Insolvency, effect of. See 


92 I.C. 497=1926 M. 194. Under S, 52 the 
Court executing the decree is to deliver posses- 
sion to the receiver and no one else; and where 
there is no receiver in existence till after the 
sale in execution of a decree, the Court exec^ 
ting the decree cannot be said to have acted 
under S. 52. 1933 A. 559= 193a A.L.J. 1342* 
Where the property has been sold before the 
order of adjudication and before the executing 
Court had knowledge of the insolvency procee- 
dings, and there is no application to have the 
property delivered to the receiver, the executing 
Court has jurisdiction to continue the execution 
proceedings. I. L.R, 1936 N. 41 = 1936 N. 1 17* 
See also 40 C.W.N. 336. Suit against Hindu 
father and sons — Attachment before judgmerU 
of family property — Decree against father and 
subsequent insolvency of father — Right of 
Official Receiver to claim delivery of sons 
shares: see 156 I.C. 205=1935 M. 427. The 
executing Court is not bound to stay its hand 11 
no receiver to whom the attached property can 
be made over is in existence at the time of the 
sale. sgC.W.*^. 1289=19350.612. The mere 
admission of an insolvency petition docs not 
debar a creditor from executing his decree 
against the debtor. But where execution of a 
decree has issued against any property of a 
debtor and before a sale thereof notice is given 
to the executing Court that an insolvency peti- 
tion has been admitted, the executing Court is 
bound under S. 52, on application, to direct the 
property attached to be delivered to the receiver, 
39 C.VV.N. 1289=1935 C. 612. See also C. 
W.N. 336. Where a judgment-debtor is 
adjudged insolvent after the sale of his property 
in execution of the decree and before its con- 
firmation, and the executing Court confirms the 
sale before receipt of the order staying its con- 
firmation, the decree-holder is entitled to get 
the sale proceeds. 41 P.L.R. 706=1940 Lah. 
37. See also U 939 ) * M.L.J. 705. The only 
order which the Court can pass under S. 52 1* 
that the property be delivered to the receiver, 
so that it follows that the order can only be 
made if the receiver has already been appoir^ 
ted and clothed by the Insolvency Court with 
power to take possession of the insolvent’s pro- 
perty. (1933 C. 150 and 1933 C. 561, Dist.) 39 
C.W.N. 1289=1935 C. 612. Mortgage in 
favour of decree-holder — Execution during 
dency of appeal — Later adjudication of judg- 
ment-debtor as insolvent — Validity of mortgage. 
32 P.L.R. 180= 1931 L. 298. Section refers to 
‘•property” which would include both movabe 
and immovable property. 95 I.C. 705; 19 ' 

R. 35=1926 Sind 199. Immovable property 
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53. Any transfer of property not being a transfer made before and in 

consideration of marriage or made in favour of a 
Advance of voluntary purchaser or incumbrancer in good faith and for 
rans er. valuable consideration shall, if the transferor is 

adjudged insolvent ^[on a petition presented] within two years after the date 


LEG. REF. 

' Inserted by Act X of 1930, S. 6. 

NOTES- 

attachcd by prohibitory order of Court under 
O. 31 , R. 54, G. P. Code, does not fall within 
the purview of S. 52. “Receiver** in the section 
does not include interim receiver. See 1930 L. 
851. But see 33 P.L.R. 790 and 34 P.L.R. 41 
**933 L. 192; 148 I.C. 4 * 7**934 A. 444. 1932 
Mad. 95 = 62 M.L.J. 68; 50 M.L.J. 665; 1932 
Lah. 471 = 14 Lah. 63. S. 52 clearly contem- 
plates the presentation of an application under 
that section before the adjudication of insolvency, 
and, therefore, it appears clear that the word 
‘Receiver’ must in such a case include an interim 
receiver, who would be the only receiver in ex- 
istence before adjudication. The interim receiver 
is, therefore, entitled to ask to be placed in 
possession of the property attached in execution 
of the decree-holder’s decree and he is entitled 
to sell that property. 31 N.L.R. (Supp.) 212 = 
161 I.C. 661 = 1936 Nag. 120. S. 52 enables 
even au interim receiver to get possession of the 
property of the debtor which is subject to 
attachment, and when he applies to the execu- 
ting Court, the latter is bound to direct the pro- 
perty of the debtor in the custody of the Court 
to be delivered over to him. And as necessary 
implication, the Court is likewise bound to stay 
the sale of the attached property in execution in 
view of the peremptory provisions of S. 52. But 
a sale in execution in defiance ofS. 52 cannot 
be held to be null and void. The sale con- 
fers a good title on a purchaser in good faith, 
although the sale proceeds would have to go to 
the receiver for the benefit of creditors genc- 
cally and not merely for the benefit of executing 
creditor. There is nothing in S. 52 which 
ualifies the very emphatic language of S, 51 
3 )- 59 M. 928=1936 M. 819=71 M.L.J. 170. 

See aho 1936 Nag. 120. S. 52 places on the 
executing Court the duty to deliver the property 
to the receiver if an application is made in that 
behalf. But if no such application is made, the 
executing Court is bound to proceed with the 
sale of the property, and its power to sell re- 
rnains unaltered and unaffected. An applica- 
tion made by the judgment debtor insolvent for 
stay of sale is not in conformity with the 
requirements of S. 52 of the Act. .^8 L.W. 279 
“=1938 Mad. 9 o6=(i 939) t M.L.J. 705. See also 
1940 Lah. 37. "Cost of the execution" should have 
a liberal interpretation so as to include th** costs 
of the suit brought under O. 21. R. 63 of the 
Code, in which the creditor surcceded in having 
the order under R. 60 releasing the property 
from attachment, set a.side. 1929 C. 524. 'Fhc 
true construction is that S. 52 refers to the case 
of attachment of all kinds of prop -rty and is 
confined to movable property alone. >929 
C. 524. ^ Before an executing Court can stay 
sale of judgment-debtor’s property, under this 
section, two conditions must be satisfied. They 
are, firstly, that notice should have been given 
to the executing Court of the admission of the 


insolvency petition and secondly that the appli- 
cation should haue been made to that Court for 
delivery of the property to the receiver. 1930 !-*• 
851; see also 1935 R. 3*7- Where a sale is 
held notwithstanding the apprisement of insol- 
vency proceeding the sale is void. 60 G. 696= 
37 C.W.N. 392 = 1933 G. 561. The object of 
this section is not to give an advantage to the 
insolvent but to prevent individual creditors 
deriving unfair advantage over other creditors 
and to place the property in the hands of a 
Receiver for equal distribution to the general 
body of creditors. Property attached in execu- 
tion of decree is property in possession of the 
Court and the only order which the Court can 
make on an application under S. 52 is that such 
property be delivered to the receiver if such 
receiver has been already appointed; if no such 
receiver has been appointed, the Court should 
proceed with the execution, but hold the sale 
proceeds subject to such orders as the Insol- 
vency Court may pass in the matter. 1930 P. 
406 (2). The receiver referred to in the section 
is not only the receiver appointed after adjudi- 
cation; the term includes interim receivers. The 
section, as now amended, contemplates the pre- 
sentation of an application, not, as it used to 
do, after adjudication, but at an earlier stage, 
after an insolvency petition has been 
admitted. At that stage, the only receiver 
that can be in existence for the purpose of 
applying is an 'nterim receiver. (50 M.L.J. 665, 
Diss.) 34 L.W. 908=1934 M.W.N. 1251. See 
also 138 I.C. 821 = 1932 L. 471. Immovable 
property, which has not been attached and 
which is sought to be sold on the ground that 
the decree created a charge upon it, cannot be 
said to be property “in the possession of the 
Court” within the meaning of S. 52, and an 
interim receiver cannot apply to have the sale 
stopped. (62 M.L.J. 68, Cons.) 56 Mad. 453 
= 64 M.L.J. 1 19. Immovable property attach- 
ed by an executing Court is in cusmdia legis and 
must, therefore, be deemed to be in possession 
of the Court within the meaning of S. 52. 31 
N.L.R. (Supp.) 212 = 1936 Nag. 120. See also 
39 P.L.R. 204. Under S. 52, a creditor is en- 
titled to the costs of ]he suit as also the costs of the 
execution, and he h xs a first charge for the said 
amount on the property released by the execu- 
ting Court to the receiver. If the receiver sells 
only a portion of such property or only some 
of the many items of such property, the whole 
of the sale proceeds or su' li portjon as will be 
sufficient to discharge the charge will have to be 
paid to the creditor, and not merely a propor- 
tionate amount. 43 C.W N. 421. 

S I . 53 : ScopF. — S. 53 does not deal with 
the jurisdiction of the Insolvency Court but only 
lays down certain rules of law affecting those 
transTCtions which fall within its scope; it does 
not control or restrict the juTisdi<'iion conferred 
upon the Court by .S. 4 to decide all questions 
of title. The insolvency Court has jurisdiction 
to decide a question of title raised on the basis 
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of a transfer which took place more than two 
years prior to his adjudication. 15 Lah. 204 = 
1934 Lah. 365. See also 1937 Mad. 32; 1939 A. 
431 = 182 I. C. 497- The words “any transfer** 
n S. 53 would include a transfer made by a 
decree, and such a transfer can, therefore, be 
annulled on the ground that it was fraudulent. 
162 I,C. 659 = 38 Bom.L.R. 255=1936 Bom. 
176. S. 53 applies not only to voluntary aliena- 
tions, but also to transfers in invitum. 1940 

W.N. 259=191-0 Mad. 749. S. 53 makes it 
incumbent on the Court to annul every trans- 
fer of property by an insolvent if he is adjudged 
an insolvent within two years of the transfer, 
provided it finds that such transfer was not made 
In good faith or for valuable consideration. 
Where therefore the transfers by the insolvent are 
upheld as against some creditors in objection 
under O. 21, R. 58 or in a suit under O. 21, R. 
63, the otl>er creditors arc not deprived of their 
right to move the Insolvency Court to proceed 
under S. 53. 1933 Nag. 365. It is doubtful 

whr‘ther an objection to a transfer based upon 
S. 64, G. P. Code, is properly within the scope 
of an application under either S. 53 or S. 4 of 
the Provincial Insolvency Act. 69 G.L.J. 329 = 
43 G.W.N. 575=1939 Col. 503. By virtue of 
the important words being exactly the same in 
S. 55. Presidency Towns Insolvency Act, as in 
S. 53, of this Act, if an hypothecation bond 
comes within the meaning of S. 55, Presidency 
Towns Insolvency Act. it would certainly be 
voifl under this section. *933 R- 424. Section 
not controlled by S. 28 (7); 1928 L. 361 (F.B.). 
Section is wider than S. 53 of the T. P. Act. 
The latter requires proof of intent to defeat 
or delay creditors, which Is not required by 
this section. 39 A. 95 = 37 I.G. 684^. See also 
*933 M.W.N. roig. The Insolvency Court, 
unrler the terms of this Act. is the only appro- 
priate tribunal which can determine the ques- 
tion raised under S. 53. 58 C. 1352- Section 

covers cases of transfers to persons other than 
creditors. 62 I.C. 924. But see 1933 M. 185 
= 64 M.L.J. 382; 1933 L. 43 = 3^3 P-L.R. 
iO")8. S. 53 contemplates only such p^perty 
as is available to the creditors or the Otficial 
Receiver for the purposes of insolvency, and 
as a colony land governed by the Punjab 
Act V of 1912 is excluded from that cate- 
gorv, its transfer bv the Government tenant 

could not be challenged by the O. R. 
^2 P L R 144. conveyance to trustees, 

w 50 M. 813-^53 M.L. I. 742. "Credifor^ mean- 
ing of. 1928 R. 166. A British Court cannot 
annul transfer of property situate in a foreign 
country. 18 N.L.R. 93=1922 N. 221. The 
word '^'voluntary" in the marginal note to the 
section means gratuitous or without conside- 
ntion. 30 Bom.L.R. 893=1928 B. 34 ** 
tion does not operate as a bar in the case of 
a fictitious transfer. *933 I— *^7 (* 1=*43 !■ 

C. 630. Where a suit for specific performance 
of a contract entered previous to his insolvency 
is brought’ against an insolvent in a Court 
other than the Insolvency Court, such a Court 
has no jurisdiction to determine the question 


of fraudulent preference. 1928 M.W.N. 617= 
1928 M. 860. See also 5 O.W.N. 776. As to 
what is voluntary transfer, see also loi I.C. 742 
= 1928 L. 750. S. 53 does not impliedly 
deprive the debtor or the creditor of his right 
to have transfers set aside by instituting a suit 
before an ordinary tribunal within the longer 
period of limitation. 115 I.G. 330=1929 S- 94. 
Where the vendees are not shown to be con- 
nected in anv way with the insolvent and 
prima facie from the evidence the transaction 
does not seem to be a colourable one, nor 
does any question of * fraudulent preference'* 
arise, the sale not having taken place within 
three months before adjudication, the case 
comes under S. 53 and the sale should 
not be annulled. 1930 L. 13=;. S. 53 applies 
where the existence of transfer is admitted; 
on the other hand S. 4 applies if the 
transfer or the existence of right claimed 
by the objector is denied by receiver. 123 
I.G. 539= *930 L. 180. A right of pre-emp- 
tion is merely one cf substitution and not of 
re-purchase and when the original transfer 
has been found to be fictitious and has been 
set aside, the title of pre-emptors cannot be 
sustained; 15 L. 349=148 I.G. *0*3=1934 L- 
10* (2). A partition among the members of a 
jo'nt Hindu family is a transfer of properly 
within the purview of S. 53 : 31 P.L.R. 245= 
123 I.C. 286. So also a transfer by a Court- 

sale in execution. * 93 * 597 I *)“*35 

544; 38 Bom.L.R. 255=162 I.G. 659=19368. 
176. A deed of release accompanied by muta- 
tion and transfer of possession is a transfer. 
Where such transfer has been entered into by the 
insolvent more than two years before the adjudi- 
cation, the Ins. Court has no power to annul the 
sam-. *23 I.C. 217= *930 O. 314. If a per- 
son tricks the would-be insolvent into giving 
him a mortgage by a representation that he 
would settle wi’h his other creditors, the transfer 
can be annulled under S. 53* * 93 ® 3 * 5 ’ 

a creditor takes the whole, or substantially the 
whole, of the property of his debtor in payment 
of a past debt and knowing that there are other 
creditors, he cannot be said to be acting in good 
faith. 1933 L. 43 = 33 P.L.R. *058. Where in 
a case of joint insolvency, one of the joint 
insolvents alone receives his discharge and not 
the other, the insolvency proceeding cannot be 
said to have come to an end, and an application 
for annulment of a transfer made by the db- 
charged insolvent prior to his insolvency is, 
therefore, maintainable under S. 53. 14 Rang. 

704= *937 Rang. 276. When there is want of 
good faith in respect of a transfer, the fact that 
valuable con.sideration has passed will not save 
the transaction. Such a transaction by an insol- 
vent within two years of the presentation of the 
petition for adjudication is voidable as agaimt 
the Official Receiver and may be annulled by 
the Court. 54 L.W. * 73 =(* 94 t )2 
See also 1041 A.L.J. 387= *941 All. 316. The 
fact that an insolvent and his fellow conspirators 
may not have had in mind that a tra^action 
would operate to defeat his creditors and acted 
merely with the object of putting the property 
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beyond the reach of the insolvent’s son for the 
beneBt of the insolvent’s mistress does not make 
the transaction any the less a fraud on the cre- 
ditors. In transferring the property the insol- 
vent must be held to be really defeating his 
creditors. 1941 M.W.N. 818 = 54 L*W. 173 = 
(ig4X) 2 M.L.J. 2T2. 

Transfer to creditor— Transferee not 

AWARE OP OTHER CREDITORS VALUE OF PRO- 


PERTY NOT GREATER THAN AMOUNT OP DEBTS 

Ip FOR VALUABLE CONSIDERATION AND BONA FIDE. 

—12 R. 625. Where a mortgage is effected by 
a debtor not only to secure debt already due 
to the mortgagee but also to secure a fresh 
loan, and the mortgagee is fully aware of the 
embarrassed condition of the debtor and does 
not act in good faith, the mortgage can be an- 
nulled even in respect of the fresh loan. To such 
a case though S. 54 may not be applicable, ac- 
tion can betaken under S. 53. 155 I.C. 61 t = 
*935 246. In cases not falling under S. 54 

a preferential transfer of property to one credi- 
tor in satisfaction of an existing debt due to 
him is not fraudulent as to other creditors, 
although the debtor in making the transfer in- 
tended to defeat the claims, and the transferee 
had kno vlcdge of such intention, if the only 
purpose of the latter is to secure his own debt 
and the property . not worth materially more 
than the amount of his debt. 183 I.G. 635 = 43 

C.W.N. 575 = *939 Cal- 503 - 

Enq^uiry. — The O.R. is not even a Court but 
a mere executive officer. He is not entitled to 
take evid<*nce in an enquiry under S. 53 though 
ordered by the District Judge: So limited is his 
power and }< subject to interference that any 
person can ask the Court to modify or reverse 
his decision. 1933 M. 471=38 L.W. 896. In 
an action to set aside a sale under S. 53. it is 
not enough to pick out a few circumstances and 
to find explanations for them and then deduce 
therefrom that the creditor has discharged his 
burden of proof. But it is essentially necessary 
that the Court should consider all the facts in 
relation to each other and weigh them as a 
whole and then come to a conclusion. *938 
Mad. 370. The Court ought to decide a chal- 
lenged transfer and not derive the parties to a srp- 
37 A. 252 = 28 I.C. 573. The District 
Judge cannot delegate an enquiry to a Subordi- 

36 A. 5v 9 = 2G I.C. 32 ; 33 I.C. 
loo.^ also (1937) r M.L.J. 654; nor to the 
receiver, who in fart is a party to the proceed- 
ings, 35 I.C. O75. It is only the receiver who 
*he Court in motion. If he refuses, the 
*i*‘®°*^*’ can move in the matter. 42 M. 322 = 
52 I.C. 519=1^2^ ^4 345. Report of rc«civ<*r 
“OMCStion of annulment — Need for enquiry. 

*352. The enquiry must not commence 
on a JTierc report of the receiver, but must be 
pi^ccdi-d by a properly stamped petition. 32 

An enquiry under S. 53 begun prior 
to the annulment stops short where it is on the 
date of the annulment, hut the C'‘urt has the 
power, at the time of annulling the acljudiration, 
to give a direction to continue the enquiry. 
1932 Mad. 731=63 M.r.. J. 414. The fraudulent 
nature of the transaction in insolvency cases 
scarcely ever be proved by direct evidence. 
1 nc petitioning creditor or the receiver has to 

C. C. M .— 524 


rely on circumstantial evidence in most cases, 
and usually that is to be found only in the con- 
duct of the parties. It is therefore more than 
ever the duty of the Court carefully to examine 
all the surrounding circumstances, and in any 
case if a Judge considers that the burden of 
proof lies on a particular party it is incumbent 
on him at least to examine the facts on which 
that party’s case is based. 175 I.G. 430=1938 
Nag. 216. A transferee whose transier is chal- 
lenged by the receiver under S. 53 is entitled to 
raise defences pertinent to the enquiry. It could 
not be said that the plea that the sole creditor 
of the insolvent is a bogus one and that the 
insolvency proceedings are a nullity is not a 
pertinent defence by a transferee when his trans- 
fer is challenged under S. 53. The pleas have a 
direct bearing on the proceedings under S. 53 
and the Court is bound to investigate the ques- 
tion. I.L.R. (1940) Nag. 564=1940 N.L.J. 420 
= 1940 Nag. 393. 

A fresh order at the time of annulment ves- 
ting the property in the O. R. may imply a 
direction to him to continue an enquiry (under 
S. 53 or S. 54) on which he had already embark- 
ed, but it would certainly be more satisfactory 
from the legal point of view if such a freshdircc- 
tion is giv m in express terms. Obiter . — • 1932 M. 
731=63 M.L.J. 414. Motive of insolvent not 
material. 42 M. 520. The proceedings are to be 
conducted in the name of the receiver and after 
his appointment only. Notice of the grounds of 
attack of the transfer must be given to the 
transferee. 42 I.G. 845 ; 44 I.G. r68 ; 42 M. 
322. The enquiry should be conducted a.s in a 
regular suit and not be summarily disposed of. 
39 A. 391 =42 I.C. 841 ; 41 I.G. 41 1. 

Burden of Proof.— The ojius of proving the 
fraudulent nature of the transaction lic.s on the 
petitioner and not on the transferee. 58 I. A. 
**5 = 9 R- 170 = 60 M.L.J. 652=1931 P.C. 75; 
12 R. <‘.25 ; 1934 Posh. 126: 14 P'iu.L.T. 739 = 
*933 P- 564 (i); II O.W.N. 601 = 1934 C>. 368; 
33 P.L.R. 1058=1933 L. 43: 1035 Ci. 650. To 
enjoy the prtitcction under S. 53 the purchaser 
or an incumbrancer must not only show that 
the transfer was for valuable* consideration but 
it must also be proved tliat it was made in good 
faith. Good faith is necessary only on the part 
of the transferee. It is not required that the 
transferor should act in goo I faith also. I.L.R. 
(1938) 2 Gal. 275=42 C.W.N. 554 = *938 Gal. 
417: 1941 All. 316; 1938 B. 449. See also 1941 
All. 603; (1941) 2 M.L.J. 212. The presump- 
tion under the Enelish law as to the intent when 
the whole of property of the ins»)lvcnt is transfer- 
red is not applii .ibV under this Act, which specifi- 
cally sets forth that a certain intent is necessary 
to bring the act within the meaning of the 
staiiiL*. 1933 R. 216: 1934 R. 208. Where the 
receiver seeks to set aside a transfer under S. 53, 
the onus is upon him to prove that it was not 
made in go >d faith and lor v-aluabte considera- 
tion. 37 C.W.N. 675=1933 G. 680; 159 I.G. 
975: *930 All. 555= 1938 .\.L.J. 878; 1937 Nag. 
117; 30 P.L.R. 1025=1937 l.ah. 801 ; 17 Pat. 

L. r. 626=164 I.C. 808; 38 P.L.R. 965. A tran- 
saction cannot be annulled on mere suspicion 
(60 I.A. 362, Expl.). 38 P.L.R. 212; 41 C.W.N. 
368. But it the prima facie case made out by 
him remains unanswered or if the answer given 
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is such as to fall short of creating any serious 
doubt in the mind of the Court, then the burden 
of proof laid upon the O.R. is discharged. 14 R. 
704. Where the burden of proving good faith 
and valuable consideration is wrongly placed on 
the mortgagee, thottgii it is an erroneous and un- 
justifiable course, the appellate Court will not 
merely on that ground reverse the decision, when 
it is not satisfied that any case of prejudice has 
been made out as a result of the reversal of 
procedure in taking evidence. 40 C.W.N. 731* 
On an application in an insolvency proceeding 
to set aside a transfer made by the insolvent, the 
burden of proving want of consideration is on 
the person alleging it. 38 P.L.R. 965. Under 
S. 53 the burden of proving want of good faith 
on the part of the transferee is on the receiver 
seeking to set aside the transfer. 69 C.L.J. 

329 = 43 G. W. N. 575=»939 Gal. 503. 
See also 1937 Rang. 276=14 Rang. 

704; 39 P.L.R. 1025=1937 Lah. 801. The 
burden of proof in an application to set 
aside a fraudulent transfer under S. 53 is not 
on the transferee, but upon the Official Receiver 
to establish that the transfer was not bona fide 
and for value and was in consequence voidable 
as against him. It is clear that the receiver 
has to prove not that the insolvent was acting 
fraudulently or in bad faith, but he has to prove 
that the transfer gave no value or consideration 
for the transfer, and if there was consideration for 
the transfer, the receiver has then to prove 
absence of good faith on the part of the trans- 
feree. It is not necessary for the validity of the 
transfer that both parties to the transaction 
should act in good faith. Mere fraud on the 
part of the insoKent is not enough. What the 
section requires is fraud or W'ant of good faith on 
the part of the transferee before the receiver 
can get the same annulled. In the case of a 
transfer in favour of a minor, the fraud if any, 
on the part of the guardian of the minor cannot 
be deemed to be the fraud of the minor under 
S. 53. A transferee cannot be fraudulent by 
deputy. The rule as to the onus is the same in 
the case of S. 55 of the Presidency Towns Insol- 
vency Act, which IS exactly similar in terms to 
S. 53 of this Act. I.L.R. (i 939 ) Bom. 1=40 
Bom.L.R. 884=1938 Bom. 449- *937 

Lah. 801. Where a Court holds that a creditor 
has no locus standi to present a petition for 
annulling a transaction under S. 53 because it 
violates the provisions of S. 54-A, the Court has 
no jurisdiction to give a decision on the appli- 
cation on merits and the decision given is ultra 
virei. 1930 Rang. 332 (i). Where no fraud is 
proved, the transaction must be taken to be one 
of a real mortgage. 9 Rang. 170 = 58 I.A. 115 = 
60 M.L.J. 652 (P.C.). Where a husband trans- 
ferred property to his wife for a grossly inad- 
equate consideration and the circumstances 
showed that there was an intention to defeat 
creditors. Held, that the plea of fraudulent pre- 
ference must be upheld. 150 I.C. 240 = 35 P.L. 
R. 74=1934 Lah. 271 (i). See also (1938) 

Lah. 502 = 40 P. L. R. 1048=1937 Lah. 859 
(transfer in lieu of deferred dower). 38 P.L. R- 
67 (gift by registered deed by husband 
to wife). For a man practically in _ a 
state of insolvency to alienate his last remain- 


ing property, and that only an expectancy 
to a relative for a sum only part of which 
was paid would indicate that there was bad, 
faith and the transaction must be set aside under 
S. 53. 41 P.L.R. 190=1939 Lah. 32a. Where 

the sale by the insolvent sought to be set aside 
takes place only 1 1 months before the applica- 
tion for insolvency and the circumstances give 
rise to presumption as to want of good faith on 
the part of the vendee,. it is for the vendee and 
the insolvent to rebut the presumption and prove 
that the insolvent’s financial position was sound 
at the time of the sale and both of them acted 
in good faith. X73 I.C. 531 = *937 Lah. 441. 
A deed is void against creditors when 
the debtor is in a state of insolvency or 
when the effect of the deed is to leave the 
debtor without the means of paying his pre- 
sent debts. *933 Rang. 424. The fact that the 
creditor was not ignorant of the embarrassed 
circumstances of his debtor and that there may 
not be enough left after a transfer in his favour 
to meet the claims of the other creditors in the 
event of an adjudication is not sufficient to 
prove mala Jides. The considerations that apply 
for determining mala fides under S. 54 are differ- 
ent from those that determine the question 
S. 53 -[ 5 ® Mad. 948, Hist.] 1933 M.W.N. 1049; 68 
M.L..I. 57. 1035 M. 2«^o. In the absence of a re- 
ceiverappointed in the case, the scheduled creemor 
could apply for setting aside a transfer under 
Ss. 53 and 54 and when the Insolvency Court 
entertains such an application, it must be deemed 
that it had granted him the necessary 

leave. I. L. R. (19+0) Nag. 564 =* 94 «> 

393. Registered gift by insolvent to wife 
Debt’s mostly incurred subsequently — Gift, nirt 
fraudulent. 163 I.C. 956=193® Lah. 593 “ 3 ° 
P.I..R. 67. In the vicissitudes of business, firms 
do sometimes part with their property to get 
cash or satisfy old creditors and thus keep their 
credit in the market. But this does not neces- 
sarily imply that they are acting mala fide, nor 
does it lead to the conclusion that the trans- 
ferees had become aware of their difficulties. 
•934 Pesh. 126. Where a transfer is shown to 
have taken place directly after the insolvent had 
been served with a summons and is one of two 
transfers by which he got rid of all his immos^ 
abl- properties, and the other has been admitted 
by the transferee to be a fraudulent one, and 
the transfer was to a mere child, the circum- 
stances certainly require a very full explanation 
to a void the inference of fraudulent transfer. 
1936 Rang. 506. An insolvent owed to B certain 
sum of money. C who was agent of .S and WM 
in a dominating position obtained title-deeds 
from an employee of the insolvent by way of 
equitable mortgage regardless of the solvency of 
the debtor or the claims of other creditors whom 
C put off by a false assurance that their money 
was sale. Held, that the onus was in the first 
instance on B to prove his title to the properUcs 
transferred. Held, further, that the transaction 
was entirely devoid of the element of good iwtn 
which is a necessary ingredient of the provision 

of S. 53. 190 I.C. 643 = 52 L.W. 757=1940 

G. 21 I (P.C.). Where the debtor executes a mort- 
gage in favour of a creditor as a 01 

pressure which the mortgagee who is a bonaJiM 
creditor of the insolvent brings to bear upon 



S. 53] 


The Provincial Insolvency Act (V of 1920) . 


4187 


NOTES. 

him, there is no case of fraudulent preference. 
So long as there is a threat of legal proceedings 
to avoid which the debtor makes the alienation 
iand so long as his dominant motive is not to 
fraudulently prefer a particular creditor the 
validity of the alienation cannot be challenged 
imder Ss. 53 and 54 especially when the existence 
of the debt is not disputed. 50 L.W. 771 = 1940 
Mad. 228 =(i940) i M.L.J. 786. 

Res Judicata. — A decision of an Insolvency 
Court setting aside insolvent’s transfers for want 
of valuable consideration under S. 53 operates 
as res judicata and hence such transferees are not 
entitled to prove their debts before the Official 
Receiver as unsecured creditors as regards the 
unproved consideration. 41 P.L.R. 575= *939 
Lah. 145. No doubt according to S. 5, Pro- 
vincial Insolvency Act, the provisions of the 
C. P. Code, are applicable subject to the 
provisions of Provincial Insolvency Act. But the 
Insolvency Act provides for setting aside aliena- 
tions under Ss. 53 and 54 on different grounds. 
Hence the dismissal of an application under 
S. 53 does not bar the subsequent application 
under S. 54 under C. P. Code, S. ii, Expl. 4, 
particularly when the Official Receiver is not 
proved to be aware of the grounds of his second 
application at the time when his first application 
was presented. 39 P.L.R. 9 * 4^*937 Lah. 668. 
See also 1937 Rang. 27. 

Transfer by a transferee of the insolvent 
cannot be attacked by O. R. under this 
section. 1927 Mad. 59 = 51 M.L.J. 228; 1930 
Nag. 34. See also 1932 M.W.N. 821; 1935 All. 
671; 52 I.C. 761 ; 1932 M.W.N. 821. Where a 
transfer by an insolvent is not bona Jide, the 
sebsequent transfers by the transferees also 
fall. 1938 Mad. 370. A bona fide trans- 
feree who took a transfer for value from 
one whose transfer offends S. 53 may invoke 
the protection of the equitable rule in favour of 
transferee for value without notice, only if he 
parted with consideration subsequent to the date 
of the transfer by the insolvent to the inter- 
mediate transferor. 46 L.W. 39=1937 Mad. 
872 = (i937) 2 M.L.J. 378. See also 1937 O.W.N. 
234=1937 Oudh 129. It cannot be said that a 
transferee from an insolvent can avoid the 
operation or S. 53 by merely passing on the pro- 
perty to some other person. The original 
transfer made by (he insolvent is voidable under 
S. 53 and if once it is declared void as against 
the O. R., the subsequent tjansfer by the trans- 
feree cannot stand and ran be annulled under 
•S. 4 if not technically under S. 53. 1935 I.ah. 

368: 1935 All. 671; 38 Boin.L.R. 255=162 I.C. 
6f>9— 1936 Bom. 176. n executed a sal<--deetl 
of his house in favour of his own brother. R, 
who in turn sold it to one S. B was subse- 
quently adjudicated insolvent, and the receiver 
made an application to the Court under S. 53 
of the Provincial Insolvency Art for avoifl- 
ance of the transfers. The Court found that 
the sale by B in favour of R was frau iulcnt, 
but that the transfer by R Ln fa\our of S was 
not fraudulent, S not having been proved to 
have acted in collusion with R. Held, tliat as 
the fraud which was intended by the insolvent 
and his brother had been completely successful 
in respect of the house conveyed to S^ the insol- 


vent could not recover the property, nor could 
the receiver, who could not claim any better 
rights than the insolvent, recover the price of the 
house sold from the insolvent’s brother. 166 I. 
C. 210= 1937 O. 129. 

*‘Two Years.’’ — A transfer within two years 
from presentation to a wrong Court but more 
than two years from presentation of insolvency 
petition to a proper Court does not come within 
the operation of the section. 5 L.W. 123 = 36 I. 
C, 828; 1930 M. 782 ; 37 Bom.L.R. 478=1935 

B. 316. See also L.W. 429=(i94o) i M.L.J. 

647. In the rase of a mortgage executed by a 
debtor requiring registration, the date of transfer 
for purposes of Ss. 53 and 54 is the date of its 
registration, because without registration the 
transfer is inoperative. But in the case of docu- 
ment whose registration is refused in the first 
instance but ordered on appeal, the date of 
registration is not the date of the appellate order 
directing registration but the date on which it 
was first presented for registration, in view of 
S- 75 (3) of the Registration Act. 48 L.W. 522 
= 1938 Mad. 8 oi=(i938) 2 M.L.J. 362. 

Qt 4 aere. — Whether, when the period of two 
years prescribed in S. 53 expires on a holiday, 
the petition can be presented on the next working 
day of the Court. *933 M.W.N. 1049. S. 53 
applies only to actual transfers. Where the 
transfer by way ofwakfis found to be fictitious, 
the Court can decide the question of title under 
S. 4 and two years rule does not apply. 8 O. 
W.N. 147. The two years is to be reckoned 
back not from the date of adjudication, but 
from presentation of petition. 46 C. 991=52 I, 

C. 747 ; 49 I.C. 283 = 35 M.L.J. 206 ; 5 L.W. 

123 = 36 I.C. 828. But see 49 B. 730 = 88 I.C. 
941. Also 1928 L. 361 (F.B.) ; 6 R. 193=1928 
R. 148 ; 97 I.C. 321 ; 1929 S. 94. But now the 
Amending Act X of 1930 has made it clear that 
transfers could be annulled if they are within 
two years prior to the date of the presentation 
of the petition. It has not introduced a new 
period of limitation but only clarified the mean- 
ing of the old .section. So it has retrospective 
operation. 1930 M. 834=59 M.L.J. 686 (F.B.), 
See also 1932 O. 267 ; 1932 O. 77. Frau- 
dulent transfer more than two years prior to 
insolvency can be challenged only in a separate 
suit under S. 53 of the T. P. .Act. 1922 A. 443; 
1930 O. 314. See also 4 Lah.L.J. 45 M.L. 

J. 105= 1925 M. 6 ft ; 45 I.C. 180. But see 

550 (F.B.K which held that, under S. 53 of 
the Act, the insoK'cncy Court can try a question 
of title raised on the basis of a transfer which 
took place more tliaii two years prior to the ad- 
judication. Ss. 51 to 55 do not restrict or pur- 
port to restric t the wide jurisdiction conferred 
by S. 4 (1I. They merely enact rules which 
define the effect of insolvency upon antecedent 
transactions and which must be followed by Ins. 
Courts whenever the rules are applicable-. See 
also 1933 M. 527^=64 M.L.J. 397. A transfer 
to a few of the creditors for the distribution to 
creditors pro rtjfa is transfer for good considera- 
tion.^ 34 I.C. 602 = 30 M.L.J. 415. Transfer 
to wife for dower debt is not fraudul<*nt tr.ansfcr. 
39 A. 95 = 37 I-G. 684. See also 20 I.C. 641 -- i i 
A.L.J. 614 ; 40 P.L.R. 1048 -1937 Lah. B59. 

transfer effected by decree of Court can also 
be attacked under this section, 192G S. * 33 ' 
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NOTES. 

The O.R. is not bound by the admission of the 
validity of a mortgage executed by ihe insolvent 
by some of his creditors ; nor is he precluded on 
that account from applying under S. 54 to have 
it annulled as a fraudulent preference. *933 L» 
354~34 P-L.R. 436. Insolvent owning property 
under contract to create wakf thereof — Invalid 
wakf created by him is liable to be annulled — 
Rights of receiver. 44 C.W.N. 718=1940 Cal. 
4 * 7 * . annulment, the receiver is entitled to 
take immediate possession of the property and 
appropriate the income therefrom for distribu- 
tion among the creditors, although he is not 
entitled to sell the property. I.L.R. (1940) 2 
Gal. 1 89 = 44 C.W.N. 718=1940 Cal. 417. 

Procedure. — Where a transaction is ab initio 
a nullity, it cannot be formally "a’lnulled*. It 
can only be declared invalid. Annulment ap- 
plied to voidable transactions such as those lying 
under S.. 53 which are good until avoided and 
annulled. 161 I-G. 687= 1936 R. 54. Applica- 
tion by receiver for annulment of transfer not 
found entertainable under the section as the 
transfer was more than two years old — Applica- 
tion may be treated as a suit under S. 53, T. P. 
Act, and orders passed. 24 A.L.J. 495=1926 A. 
470. The proper course in a case where a suit 
on a mortgage is pending and where the O.R. 
applies to have the mortgage declared bad under 
the section is to have the proceedings in the suit 
stayed. 48 M. 750 = 49 M.L.J. 203. Where 
four separate applications under S. 53 are tried 
together with the consent of parties, it does not 
follow cither that evidence otherwise irrelevant 
becomes relevant because the applications were 
heard together, or that because some alienations 
are found to be fraudulent as being not in good 
faith the other alienations must necessarily on 
that account partake of the same character. 
Therefore in spite of the joint trial of all the 
applications, the case as regards each alienation 
must be dealt with separately and the evidence 
relating to each considered separately. 181 I.C. 
225= 1938 Mad. 285. S. 53 has clearly no ap- 
plication where the allegation is not that the 
insolvent has transferred property but that he 
acquired certain property before his insolvency 
in the name of somebody else. But the Court 
can go into the facts and ascertain the true 
ownership of this property under the powers 
conferred by S. 4 and declare that the property, 
though standing in the name of another, is pro- 
perty which has vested in the O.R. and which 
can be distributed among the creditors. *935 A. 
I..J. it58=i935 A. 952. Where, in a caise of 
joint insolvency, one of the joint insolvents alone 
receives his discharge and not the other, the 
insolvency proceeding cannot be said to have 
come to an end, and an application for annul- 
ment of a transfer made by the discharged in- 
solvent prior to his insolvency is, tlierefore, 
maintainable under S. 53. 14 R. 704. Cash 

items of consideration in transfers set aside by 
the Insolvency Court advanced at the time of 
execution of a fraudulent transfer cannot be 
allowed to be prov'ed as a debt as the same is 
advanced lor the purpose of carrying out the 
fraud. 41 P.L.R. 575 = *939 L=»h. 145. 

Second Appeal, — No second appeal lies from 


a decision under S. 53. (51 M. 567 ; 52 M. 337 
Rel. on.) 54 M. 989=1931 M. 745 = 61 M.L. 
J. 820 and 27 N.L.R. 179=1931 N. 153 (F.B.). 
See also 67 I.G. 887=1933 M. 653=65 M.L.J. 
298 ; 41 Bom.L.R. 1258. Application by O.R. 
to set aside 6ctitious mortgage — Second appeal. 

>933 L- 934 = >935 M. 592. 

Li.MiTATioN. — Art. 181 of the Lim. Act does 
not apply to an application under this section 
to set aside an alienation. 60 I.G. 123=12 L. 
W. 535. In the N. W. F. Province, the law 
prior to the amendment by Act X of 1930 was 
that the period of limitation was to be consider- 
ed from the date of adjudication. The amend- 
ment can therefore only affect transactions 
which came into existence after it and the trans- 
action before the date of amendment and over 
two years old at the adjudication order is not 
within time. 150 I.G. 308 = 1934 P. 30. 

Secs. 53 and 4 . — Benami transfer by insol- 
vent — Ins. Court can decide the real nature of 
transaction. S. 4 is controlled by S. 53 only in 
respect of real transfers made by insolvent. 
136 I.G. 299=11 P. 9=1932 P. 129. Under 
S. 4 an Ins. Court can declare a transfer to be 
void, even tho igh it was more chan two years 
old on the date of adjudication. 142 I.G. 97 = 
*933 Pesh. 46. 

Srcs. 53 and 33 (. 3 ). — When a transfer by 

way of sale by the insolvent is annulled as 
fraudulent under S. 53, but it is found that the 
alienee paid a sum of money towards the sads- 
fa“tLon of a prior decretal df bt, the alienee may 
be allowed to prove in the insolvency as an 
unsecured creditor to the extent of the prior 
debt discharged by him. i 933 L. 2it =34 P-L. 

R. 127. 

Secs. 53 and 5 +. — An order by the District 
Judge tran'^ferring an application under Ss. 53 
and 54 of the Act for disposal to a Subordinate 
Judge is ultra viret wheu the insolvency matter 
originates outside the local limits of the jurisdic- 
tion of his Court. The Subordinate Judge in 
such a case h is no jurisdiction to deal with 
the application. 40 L.W. 3 * 3 ={* 937 ) > 
M.L.J. 654. Suit by wife for maintenance 
against husband claiming charge — Subsequent 
application by husband in insolvency — Decree in 
suit creating charge — Subsequent order of ad- 
judication — Application by Official Receiver to 
avoid charge — Decree not to be annulled — Prin- 
ciples. *040 Mad. 749=1940 M.W.N. 259. 
Proceedings under — Annulment of adjudication 
— Person appointed and properties vested in 
him — If can start or continue proceedings, see 
69 M.L. 1 . 364 (F. B.). Where an order of 

adjudication is based on fraudulent perfcrcnce, 
the O.R. is at liberty to show that the transfer 
ivas without consideration, without affecting 
the order of adjudication and the transaction 
can be avoided under S. 53 instead of under 

S. 54. 14 R. 748=1937 R. 27. But where m 

challenging a transfer by the debtor, the Tc- 
ceiver does not press his case under S. 53 and 
does not allow the transferee to adduce evidei^e 
as to the fairness of the price but confines his 
case to one of fraudulent preference under S. 54, 
he should not be allowed in appeal to adduce 
fresh evidence as to inadequacy of price. *935 
C. 650. 
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54. (1) Every transfer of property, every payment made, every obligation 

... . c incurred, and every iudicial proceediner taken or 

in certain cases. suftered by any person unable to pay his debts as they 

become due from his own money in favour of any 
creditor, with a view of giving that creditor a preference over the other cre- 
ditors, shall, if such person is adjudged insolvent on a petition presented within 
three months after the date thereof, be deemed fraudulent and void as against 
the receiver, and shall be annulled by the Court. 


NOTES. 

Sees. 53 , 54 and 55 . — Once an adjudication 
is annulled, the receiver or a creditor or the 
Insolvency Court cannot either institute or conti- 
nue proceedings under S. 53 or S. 54 of the Act. 
Where therefore the creditors of an insolvent 
apply for an annulment of a transfer made by 
the insolvent during hrs insolvency and the ad- 
judication of the insolvent is annulled without 
any opposition from the creditors during the 
pendency of the application, the creditors are 
not entitled to pursue the application and 
obtain an annulment of the tranNfer after the 
annulment of the adjudication. No question of 
validating the proceeding under S. 37, arises 
and the property transferred, having ceased to 
be the property of the debtor, the Court has no 
power to deal with it under S. 37. l.L.R. 
(1940) Nag, 204—1938 Nag. 312. In an appeal 
before the District Judge against an order dis- 
missing an application by the Official Receiver 
in insolvency to annul transfers made by the 
insolvent debtor under Ss. 53 and 54, it is not 
open to the District Judge to annul the order of 
adjudication on the ground that the debtor had 
not applied for his discharge within the time 
allowed by the order of adjudication, 'ilic 
appeal being concerned merely with the vali- 
dity of the order by the lower Court refusing to 
annul the transfers, the District Judge can only 
deal with it on the merits and cannot usurp 
the function of the Court having seisin of the 
insolvency proceedings unless that matter speci- 
fically comes before him in appeal. 5,5 L.W. 
301=8(1942) I M.L.J. 588. If a transfer in 
favour of a creditor cannot be annulled under 
S. 54, the prescribed period of three months 
having elapsed, that provision cannot be circum- 
vented by recourse being had to S. 53, which 
allows the longer period of two years. But it 
docs not follow from this that the fact that the 
transfer is in favour of a creditor necessarily 
t^es it Out < f the reach o S. 53. S. 53. in addi- 
tion to valuable consideration, insists upon good 
faith; if the creditor-transferee is shown not to 
have acted bonafidi’^ the transfer can be annul* 
led* But in considering the question of good 
faith under S. 53, that element, which relates to 
iraudulent preference, must be eliminated, that 
IS to say, the knowledge, for instance on the 
part^ of the transferee-creditor that the other 
creditors are being defrauded docs not by itself 
constitute bad faith* But if, for instance, it ; 
fotmd that the property transferred is worth 
more than the debt and that the creditor intends 
^ larger benefit than to what he is enti- 
Ued, or where, though the sale is ostensibly in 
f^our of a creditor there is some benefit reserv- 
ed to the debtor, or again, where a third party, 
a i.*., person other than the traniferee itrcally 


intended to take the benefit, the sale will be 
annulled. Such cases of bad faith tainting the 
trans.'er, while being unconnected with the frau- 
dulent preference which comes within the mis- 
chief of S. 54, are nevertheless within the ambit 
of S. 55. 41 L.W. 723=1935 M. 250=68 M. 

L.J. 57. See also 1933 M.W.N. 1049. Power of 
Ins. Courts to consider validity of transfers by 
transferees from insolvents — Onus. 140 I.G. 674 
= 36 L.W. 219^1932 M. 513. See also (1942) 

I M.L.J. 588. As to difference between Ss. 53 
and 54, see 93 I.G. 331=1926 S. 133; 92 I.G. 
5=1926 S. 140; 95 I.G. 1055. 

Sec. 54 . — A creditor can make an applica- 
tion under S. 54 for annulment when the 
receiver refuses to act. 155 I.G. 611 = 1935 M. 
246. In the case of a series of alienations, if the 
original alienation is challenged and the subse- 
quent alienees are also made parties, the subse- 
quent transfers also should be set aside if not 
under S. 53, at least, under S. 4. When the 
original transfer falls through, the subsequent 
transfers cannot have any greater validity than 
the original transfer. 15 L. 349=148 I.G. 1013 
= 1934 L. loi {2). See also 1937 Mad. 32. The 
section applies even to a transaction by a com- 
pany. 59 I.G. 977 = 2 L. 102. O. R. 
cannot object to execution of a decree by a 
transferee unless he has obtained an order of 
Court under this section. 38 LG. 231. Where 
it is cstablislied by the O. R. that the object of 
the insolvent in making the transfer is fo give 
preference to one of the creditors, the fraudulent 
character thereof is to be presumed, although 
the mere fact that preference incidentally 
resulted from the transfer is not enough to 
attract the application of S. 54. 1933 A.L.J. 

504 --1933 A. 431. Bcf>rc S. 54 can be made 
to apply to any particular ca'^c, the following 
conditions are to be fulfilled: (i) the debtor 
must, at the dale of the transaction, be unable 
pav his debts; (ii) the transat tion must be in 
favour of a creditor; (Hi) the debtor must have 
acted with a view to gi\ing such creditor a 
prefcTCnce over othc-r creditors; and (it;) the 
debtor must be adjudicated ittsolvcnt on a 
petition prcsen'cd within three months of the 
date* of the tran'ac tion attacked. 1928 R. 166. 
.•\ decree against judgment-debtor is not bind- 
ing on the receiver in insolvency, since it might 
have been coJhisise. 1923 A. 33 (j). “CWi- 
tor int li.dcs a p'-rson. a transfer in whose favour 

IS impea' hed under this section. 43 A 427 It 

includes a surety for the payment of a debt due 
by the insolv.-nt. 40 M. 783^32 M.L.J 253 
(I-.B.): 1023 R. le:. 813. contra 

3 ^ I.C^. 795 * \Vh<*rc a Hindu father cxct ules a 
mortgage of joint family propcity for himself 
and as guardian of his minor sons, and the 
t ansaction found to be a fraudulent preference 
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it can be annulled under S. 54 not only as 
regards the insolvent father’s share in the family 
property, but as a whole even in respect of the 
shares of the minor sons. 46 L.W. 391 = 1937 
Mad. 791= (1937) 2 M.L.J. 427. A secured 
creditor does not come under “creditor.” A 
sale in his favour is not fraudulent. 27 C.W.N' 
816=1923 C. 689. See contra 1922 N. 233 * The 
term “void” in the section means voidable. 38 
I.C. 231. Where the period of three months 
prescribed by S. 54 expired during the vacation 
and the O. R. filed an application under S. 54 
for the annulment of a mortgage on the re- 
opening day. Heldy that the petition was in 
time and validly presented. S. 10 of the 
Generrl Glauses Act did not apply but the 
same effect was achieved by virtue of S.'4 of the 
Lim. Act which, by S. 29 (2), was made appli- 
cable to proceedings under this Act. The period 
of three months in S. 9 (i) is a» period of limi- 
tation and not a condition precedent and as 
such is capable of extension. The benefit of 
this rule is also available to a petition under 
S. 4. 1933 M.W.N. 1049. See also I.L.R. 

(1939) Nag. 377= 1938 Nag. 454. There can be 
no valid mortgage \vithout registration where 
the value is more than Rs. 100. So the period 
of three months should be calculated from the 
date of registration and not from the date of 
execution of a deed of mortgage. If it w^ 
registered within ; hree months prior to the peti- 
tion for adjudication, it can be attacked under 
.S. 54, even though executed more than three 
months before the petition. 1933 

= 64 M.L.J. 382 ; 12 R. 263=1934 R- 2*6 ; 

1934 M. 637 (2) =67 M.L.J. 3^0. Receiver 

objected to certain mortgages executed by the 
insolvent on the ground that the mortgages, 
although executed piior t'> presentation of 
tion, being register, d suts quent to it by the 
insolvent, were invalid as the transferor had no 
transferable interest. Heldy that the insolvency 
of executant who had executed a document 
requiring registration did not render 

registration impossible as he was deprived of 
transferable interest in the property involved 
subsequent to the execution ol the deed but 

before its registration. 1935 R- ‘ 33 - 

FRAtJDULENT PREFERENCE. — kor test of frau- 
dulent preferencey and for an enumeration ol the 
conditions for its operauon, ^e 41 399 _» 

in W N 1 S 7 — ^9 128, 9 ^ I.G, 290 — 

1026 *L 231; 91 I.C. 522=1925 M. JO« 9 ; *929 
L^ 159; 33P.L.R. 464; '40 I.C. 463=1932 M. 

^Whether a transfer is fraudulent depends 
the intention of transferor, real and not legal. 

43 G. 640 = 33 I.C. 548; *57 = 29 I. 

n 128- 44 M. 810 = 40 M.L.J. 570; 10 L.W. 
,=4. -=37 M.L.J. 2.46; 83 I.C. 440= 1924 R. 308. 
See alsV 30 Bom.L.R. 893. When a conveyance 
is impeai hed as a fraudulent preference under 
S. 54, the test to be applied is. what is the 
dominant or operative motive of the debtor in 
making the transfer. The question is not whe- 
ther several motives have not operated on the 
mind' of the creditor (deblorj; but what among 
them was the dominant or effectual motive. 46 
LW 805=1938 Mad. 177 =( 1937 ) 2 M.L.J. 
868 ' In deciding whether a conveyance by the 
insolvent is a fraudulent preference liable to be 


Set aside under S. 54 the test is what is the 
dominant or operative motive of the debtor in 
making the transfer. It has to be considered 
whether the dominant motive of the debtor was 
to prefer a particular creditor, or whether it is 
more reasonable to hold that he acted with a 
view to protect himself from exposure or from 
any sort of proceedings. The fact that the 
debtor has present in his mind as one view 
among several, the giving of a preference to a 
particular creditor can hardly be decisive of the 
matter. The true test is: (1) had the debtor a 
view of giving a preference to the creditor? and 
(2) was that the operative effectual view ? 46 
L.W, 895=1938 M. i 77=(*?38) 2 M.L.J. 868. 
Before an alienation by an insolvent can be set 
aside under S. 54 the dominant intention in the 
mind of the insolvent must be found to have 
been actually to prefer a creditor. The fact 
that a preference in favour of the alienee-creditor 
inevitably follows from the act of the insolvent 
does not warrant the inference that the insol- 
vent’s intention was to prefer, since under S. 54 * 
the burden of proof is upon the Official Recei- 
ver. 52 L.W, 768=1940 M-W.N 1200=(I940) 
2 M.L.J. 846=194* Mad. 274; *938 Cal. 417. 

See also as to burden of proof, 52 L.W. 700 — 
(1940) 2 M.L.J. 846. In determining the ques- 
tion of good faith, it is necessary that the facts 
should be considered in relation to each other 
and weighed as a whole; it is a mistake to take 
each fact, which militates against the bona Jides 
of the transfer, separated from the rest of the 
facts and to proceed to dernonstrate that it w« 

quite consistent with good faith. I36 N.L.J.403 

(P.C.), Ref.] 34 P L R- 647=1933 V 93*-. The 

predominating motive of the insolvent 
guiding factor in cases under S. 54- , 
intention must be clearly proved. i2Lah.L.J. 
316. See also 1932 M. 459; *''* I p- ®47 — 

1936 R. 170, It is not sulficient lor the O.K.. 
seeking 10 annul a transfer by the debtor 
that the result of the transfer was the 
preference of some creditors over others. 

I.L.R. ( 1937 ) N- 78=*937 N- * >7- Court 

can infer fraudulent intention from circumstan- 
tial evidence. 8 O.W.N. 1126. See also 43 I.C. 286 
(L.). Per Mukherjea, J . — The question whether 
the transfer in favour of a creditor was made 
by the debtor with a view to give him an 
undue preference over his other creditois, must 
be decided with reference to the dominant 
intention of the debtor. If a debtor transfers a 
valuable property on the eve of insolvency to a 
creditor of his, the consideration being the past 
debt due to the creditor, an inference of undue 
preference can legitimately be drawn. But u 
the debtor approaches a creditor for a loan and 
substantial advance is made by the latter 
insists, as a part of the same bargain, on tue 
payment of the existing debt, the debtor consen- 
ting to it cannot be said to have voluntaruy 
triven preference to the creditor. I.L.I^ {i 93 ®> 
S Cal. 275 = 42 C.W.N. 554=*938 Cal. 417 - 
Evidence of other acts of preference in favour 01 
other creditors, committed by the debtor shor y 
before or after the transaction impugned, is 
admissible to show the debtor’s intent. 

(1937) N. 78=1937 N- * » 7 - ^ 

plies freedom of choice and free will, 
is no preference in paying- money -un 
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NOTES. 

prior arrangement. 20 I.C. 395—11 A.L.J. 
545. S^e also 110 I.C- 824= 1928 L. 744; or in 
transferring properly under a prior agreement. 
43 G. 640—33 I.C. 548 ; 1933 M.W.N. 1049. 
But this does not apply to a case where the 
earlier agreement only contains a vague promise 
by the debtors to execute a mortgage and 
does not state what the debtors would offer as 
security, and the simple mortgage executed by 
them of practically the whole of their properties 
amounts to an act of bankruptcy. 1933 M. 653 
= 65 M.L.J. 298. A mere threat to sue which, 
if at all, is the only pressure, will not be such 
as to change the nature of the debtor’s act from 
a voluntary to an involuntary one, especially 
when he was in expectation of such suits being 
filed by almost all the creditors. 155 I.C. 611 = 
1935 M. 246. Transfer effected under pressure 
of a suit does not come under S. 54. 1935 L. 

167. Where a transfer came into existence 
not because of pressure by a creditor but at 
the suggestion of the debtor and the creditor 
was only too pleased to advance a little more 
money in order to secure the debts which may 
or may not be proved to have been incurred. 
Held that the transfer should be annulled. (1924 
R. 308, Dist.; 1930 R. 315, Expl.) 1935 R. 
316, See abo 1935 G. 650. If the object of the 
insolvents in executing a mortgage in favour of 
one of their creditors is to give undue prefer- 
ence to him in consideration of a fresh advance, 
the fact that the mortgagee had refused to 
make a fresh advance without security for the 
previous loan as well as for the fresh advance 
does not affect the matter, and S. 54 applies to 
the case. 1936 A.L.J. 698= 1936 A. 489. See 
also 46 L.W. 439=1937 Mad. 872-*(i937) 2 
M.L.J. 378. Transferring property under threat 
of criminal prosecution for sums misappropria- 
ted to a bona fide transferee for value is tio frau- 
dulent preference. 30 Bom.L.R. 893—1928 B. 
34* > tior a transfer made on the eve of insol- 
vency; 140 I.C. 463=1932 M. 459. .A threat 
of legal proceedings to a person in hopelessly 
insolvent condition is no genuine pressure at all, 
so as to make a transfer, which otherwise 
appears fraudulent, a bona fide transfer. 1940 
Lah. 6. Where a mortgage was clfcctcd not 
with the intention of giving preference to a 
creditor but with a view to avoid a crisis in the 
business, held, that the transfer was not hit at 
S. 54. 33 P.L.R. 464=1932 L. 3<ii. in 

order that the payment may be voluntary there 
should be neither outside pressure nor even in- 
ward mental apprehension of such pressure. 32 
Born. L.R. 293 = 1 930 13 . 217. Where the motive 
behind the transfer by an insolvent in favour of 
a friend of his is to give him a prefereiice 
over the other creditors, it is void under S. 54 
must be annulled. Where the transfer is 
effected after a creditor has hied suits and 
attached some of the properties of the insol- 
vents, and when there arc many other crcditor.> 
whom the insolvent has no hope of paying, it is 
only reasonable to infer that the insolvent lias 
the idea of preferring one creditor to the others 
^ his motive. 48 L.W. 522 -1938 Mad. 801 
— (•938) 2 M.L.J. 362. A mortgage executed 
tor fictitious consideration amounts to fraiidul<-nt 
preference. 1930 A. 282. See abo 33 P.L.R. 


905. Where the insolvent’s dominant motive 
in making the transfer was to prefer one 
particular creditor over others, then the 
transaction amounts to a fraudulent preference. 
1929 M. 821. See abo 113 I.C. 129; 1936 A.W. 

R. 1149 — *937 A. 4. Where a consent decree 
was passed against the insolvent more than 
three months prior to the date of the petition, 
an order for rateable distribution passed in exe- 
cution cannot be annulled under S. 54 as a 
fraudulent preference, though the execution 
proceedings might have been taken within three 
months before petition. 25 S.L.R. 371. See 
abo 97 I.C. 257. Voluntary payment to near 
relation without demand three days before appli- 
cation for adjudication was held to constitute 
fraudulent preference. 1933 L. 620. See abo 
1929 M. 471. Preferences, which arc direct 
result of real pressure brought to bear on insol- 
vent, are not voluntary. 1929 M. 471; 1929 M. 
821; *933 L. 354. Preference given in return for 
money payment for personal benefit as opposed 
to benefit of business and transfer of entire 
property to a single creditor are fraudulent pre- 
ferences. 1930 R. 315. Where the creditor, 
although he knows that the debtor is insolvent, 
presses and insists upon having a security for 
his debt, and the debtor yields to that pressure 
and gives the security, although it may be well 
known to both, at the same time, that the effect 
will be to give to that particular creditor an 
advantage over the other creditors of the insol- 
vent, the transaction is perfectly good and valid. 
[Johnson V. Fesenmeyr, 25 Beav. 08 ; Smxih v. 
Pilgrim, (1876) 2 Ch. D. 127, Foil.] 1934 R. 
208. The pressure of creditor excludes the idea 
of preference. 59 I.C. 578 = 3 L.L. j. 44; 41 
I G. 399 = *933 R* 216; 34 P.L.R. 436=1933 L. 
354. But see abo 43 C. 640 = 33 I.C. 548. A 
thre.1t of legal proceedings to a man who is 
hopelessly insoKent clearly cannot be described 
as pressure. 39 P.L.R. *81=1937 L. 53. Where 
an insolvent, being heavily indebted and being 
pressed by the other <reditors for payments, 
lest they should file suit.s against him, transfers 
substantially all his property in favour of his 
relative, also a creditor, and also falsely declares 
his inability to pay • owing to depression in 
paddy price”, the transfer is fraudulent and 
must be set aside. 14 R. 748=1937 R. 27. 
Transfer for consider.iiion to all creditors except 
one is not bad as intended to defraud creditors 
gencially. 31 I.C, 695. Wlierc the motive of 
the debtor is 10 benetit himself and not any of 
his creditors, there is no fraudulent preference. 
43 A. 4'“7 -62 I.C. 732. I'raudulent preference 
— Essentials— Debtor executing mortgage to 
creditor in order to get a benefit for himself by 
getting further loan — Nor “preference.” 41 L. 
\V . 3'»8->935 M. 300. The onus of proving 
tfiat the transfer by the debtor was made with 
die Irucmion of preferring one creditor to others 
lies on O. R. 1931 A.L.J. 26 = 1931 A. 142 (2): 
I92;> M. 325. .See abo 107 I.C. 210; 30 Bom. L.R. 

337 (P.C.); 1926 8. 123; 1929 

M. 821, 1929 L. 139; 9 K. 71^134 I.C. 744 = 

>933 L. 354 *44 I C. 762 = 34 

I 430. Uut the onus is sliilted on to the 

creditor or transferee to prove the contrary 
where the insolvent has made the payment or 
transfer of property, as the case may be, in dis- 
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charge of an old debt and on the eve of bank- 
ruptcy. And where the reason of such payment 
or transfer remains unexplained, it is competent 
for the Court to hold that a priina facie case of 
fraudulent preference has been established. 137 
I.C. 55=1932 L. 321. See also G.L.J. 253; 
1941 Mad. 796 = 54 L.W. 259 =(i 94I) 2 M.L.J. 
810. The question of onus becomes only import- 
ant if the circumstances are so ambiguous that a 
satisfactory conclusion is impossible without 
resort to it. 1937 A. 4. Facts to be proved by 
O- R. 23 L.W. 10=1926 M. 338; 1928 R. 166; 
1934 L. 994. Evidence given at the insolvency 
proceedings can be used against a purchaser, 
under this section. 23 I.C. 597. W^here a trans- 
action between a debtor and his creditor is 
attacked as a fraudulent preference evidence of 
other or similar contemporaneous acts of pre- 
ference in favour of other creditors, is admissible 
to show the debtor’s intent. 195 I.C. 527=1941 
Nag, 188. Where the application is by a credi- 
tor, it could be heard only after notice to the 
O. R. 40 M. 783 = 32 M.L.J. 253 (F.B.), So 
far as mox able property is concerned, mere pre- 
ference of one creditor at the expense of another, 
if he is not injuriously affected, will not make 
the transaction \’oid or voidable under any law 
except insolvency law. 118 I.C. 401 (2) = i929 
R. 110. Fraudulent preference — Shifdng 
of onus of proof — Principles — Circumstances 
sufficient to shift onus. 1941 Nag. 188. A 
debtor who was unable to pay his debts, 
voluntarily gave over to ‘a near relation of his, 
who was one of the creditors, practically the 
only movable assets he had, viz-, a promissory 
note duly assigned and some piece-goods. There 
was no allegation or proof that the latter had 
made any demand on the debtor or that any 
pressure bad been applied by him on the date of 
the transaction. Held, that the transaction was 
not entered into in good faitit. that the domi- 
nant intention of the debtor was to give to his 
relation fraudulent preference over other credi- 
tors and th.'it the transaction should be annuhed 

under S. 54 - *45 I- C- 874^^*933 L- 620. The 
execution of a mortgage, for a sum more than 
double of what is really due, to a near relative 
points both to the dishonest intention of the 
alienor to give undue preference to his creditor 
and to the of the ahence and the 

transaction falls within S- 54. I 933 . L. 856. 

Whether the object of the transfer is to give 
preference to one of ilic creditors is a matter of 
inference from the circumstances of each ca^c 
and is essentially a question of fact. 1933 A.L. 
1 a. 43** also 155 bix — 

248; *52 655== >5 Pat L.T. 461 = 

iQ^A P. 526. Where a mortgage is executed 
a father and his two minor sons who are re- 
presented by him as their guardian and the 
mortgage is effected to the extent of the major 
portion of the consideration for the purpose of 
discharging the antecedent debts of the father 
and the cash consideration received is stated to 
be for discharging some other debts 5"^ 

purpose for wliiclt this mortgage is ejected be- 
ing such as would justify the guardian of the 
minors to alienate their shares in the family 
property, the execution of the deed by the father 
as guardian of the minor sons would not be in- 


valid. Therefore in so far as it is an alienation 
by the two sons of the debtor (insolvent), it 
cannot be viewed as a transfer by the insolvent 
for the purposes of Ss. 53 and 54. Hence the 
mortgage cannot be annulled so far as the two- 
thirds share of the insolvent’s sons in the mort- 
gaged property is concerned. 155 I. C. 611 = 
1935 M. 246. A surrender of tenancy right is 
a transfer of an interest in property and S. 54 
could operate on such a transaction. 1941 
N. L. J. 187=1941 Nag. 118. Transfer 
of outstandings to creditors — Undue preference 
— Outstandings not realised — Liability 
to refund. 1933 S. 85=143 I.C. 628. Before the 
Insolvency Gpurt, all persons, men and women, 
normally are alike. Among the Ghettyar com- 
munity a sum of money, merely because it hap- 
pens to be a woman’s stridhanam or dowry, 
has no special sanctity, so as to make the non- 
payment of it to be regarded as a peculiar dis- 
grace to the man or firm from whom it has got 
to be recovered, and such debt when owned by 
a firm does not rank above ordinary debts. 
Fraudulent preference shown even to such a 
debt is voidable tinder this section. 164 I.C. 893 
= i 936R. 413. The effect of an order setting 
aside a transfer by an insolvent is to restore the 
status quo ante between all the parties concernedf 
Tho mere fact that some of the creditors mana- 
ged to get certain debts of the insolvent assign- 
ed in their favour, which assignments have been 
annulled subsequently, cannot make the assi- 
gnees liable to pay tlie entire amounts of the 
debts to the receiver from their own pocket. 
They are, however, liable to relund to the recei- 
ver the amounts realised from the debtors after 
deducting any legitimate expenses incurred by 
them. 171 I.C. 82 = 1937 Lah. 913. It is clear 
from sub-S. (2) of S. 54 that a transfer that 
may be deemed void under this section is not 
necessarily void ab initio, and it is void only as 
against the receiver while remaining valid as 
as between the parties to the transaction. From 
this it follows that such a transfer is not void ab 
ini io but is merely voidable, i.e., valid until set 
aside. The transferee, therefore, is in lawful 
posiession and is not liable for mesne profits on 
annulment ofthe transfer. 31 N.L.R. (Supp.) 

I 78= 1936 N. 139. 

Appeal. — A creditor has a right of appea 
from an order passed on an application by the 
Official Receiver under S. 54 (4). (47 A. 849, 

Foil.) 1933 L. 856. Annulment of a transfer 
or refusal to annul a transfer is not a decision 
of a question falling under S. 4, and as the 
distinction between decisions under S. 4 and 
orders under Ss. 53 and 34 is clearly recognised 
in Sch. I, no second appeal lies against an order 
passed under S. 54. *930 N. 272. 

Limitation. — The three months period con- 
templated in S. 54 runs from the date of regis- 
tration of the transfer deed because it is by re* 
gistration that the transfer becomes effective 
and the title passes from the transferor to the 
transferee. I.L.R. (i 939 ) 377 = *938 Na^ 

of 454. The date of commencement of the periM 
of three months under S. 34 is the date of tl^ 
execution of the deed of transfer sought to 
avoided, and not the date of its registration. L 
L.R. (*938) 2 Cal. 275 = 42 C.W.N. £ 54 -= *938 
Cal. 417. The requirement of registrauon oi a 
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(2) This section shall not affect the rights of any person who in good 
faith and for valuablee consideration has acquired a title through or under a 
creditor of the insolvent. 


^[54-A. A petition for the annulment of any transfer under section 53, o)* 

By whom petitions for “"y f payment, obligation or judicial pro- 

9 Jinulrncnt may be made* cceciiiig under section 54, may be made by the receiver 

or, with the leave of the Court, by any creditor who 
has proved his debt and w'ho satisfies the Court that the receiver has been 
requested and has refused to make such petition.] 


55. Subject to the 

Protection of boua fide 
transactions. 

insolvency — 


foregoing provisions of this Act with respect to the 
effect of insolvency on an execution, and with respect 
to the avoidance of certain transfers and preferences, 
nothing in this Act shall invalidate in the case of an 


LEG. REF. 

‘Inserted by Act XXXIX of 1926, S. 3. 

NOTES. 

document is an evidentiary requirement; an un- 
registered transfer is inchoate and is ineffective 
until registered. But it nevertheless exists and 
when registered, operates from the date of its 
execution. The requirement of registration is 
a requirement of form only; the Registration 
Act looks not to the reality of the agreement 
between the parties but to the form in which 
that agreement is expressed; once the form has 
bceri supplied, the reality of the transaction 
receives acknowledgment. Hence the period of 
three months referred to in S. 54, begins to run 
from the date of execution of the transfer pro- 
vided it has been properly registered within 
the speciBcd time. (la Rang. 263, overruled.) 
1^37 Rang.L.R. 375=»937 Rang. 446 (F.B.). 
There is no period of limitation for an applica- 
tion under this section. It can be Bled at any 
tune during the pendency of insolvency. 1924 
L. 331. See 109 I.C. 370. No separate suit 
lies to c^cel an order under this section; but 
appeal lies. 1922 L. 214. 

Execution of a Composition Deed, by a deb- 
tor amounts to an act of insolvency. 97 I.C. 
257 following 26 B. 476; 25 S.L.R, 371. 

Procedure. — Application by Official Receiver 
^ set aside mortgage by insolvent — Transfer 
J^y pblfict Judge to Sub-Court not having 
local jurisdiction in the insolvency matter — If 
i«/ra vires — Notification under S* 3 — Effect of* 
(*937) 1 M.L.J.654. 

Set. S 4 .A. — S. 54-A does not abrogate S. 58 
^1?^ be read subject to the provisions of 

that section. The word.s “voidable, against the 
in S. 53 must, therefore, in view of 
S, 58, be read as “voidable against the receiver 
or the Court as the case may be”, and a credi- 
entitled to move the Court to take action 
under S. 53 where a receiver has not been 
appointed. >933 N. 365. 'I'he restrictions 
placed by S. 54-A on the power.s of a creditor to 
move the Court to take action under S. 53. 
^P*y otdy where a receiver has been appointed. 
Where the Court is summarily administering the 
•state, any creditor may move the Court to' take 
action under S. 33 of the Act. 9 P. 839= 1931 
r. 14. Where a Court holds that a creditor has 
no (Qcus standi to present a petition for annulling 

C.C.M,— 525 


a transaction under S. 53, because it violates the 
provisions of S. 54>A, the Court has no jurisdic- 
tion to give a decision on the application on 
merits and the decision if given is ultra vires. 
*930 R* 332 (i). Sale of insolvent to wife — 
Application by creditor to annul — Prior adverse 
claim order against creditor in execution pro- 
ceedings — If a bar. 69 M.L.J. 120. When the 
Court, on the recommendation of the Official 
Receiver, that a payment made by the insolvent 
to a creditor was not really due to him, passes 
an order directing the creditor to furnish secu- 
rity for the amount held by him pending deci- 
sion as to the exact amount to be refunded by 
him and that in default the same will be realised 
by distress, the fact that the receiver did not file 
an application under S. 54 ”^ does not make it 
an invalid order. When the point has not been 
taken by the aggrieved party at a prior stage of 
the proceedings, when he could have done so, 
and when all the parties have had notice, and 
evidence has been fully gone into, the absence of 
a formal application does not make it necessary 
to quash the proceedings and to start a fresh en 
quiry by a proper application. 60 C.L.J. 253. 

_Sec. 55 . — This section docs not apply and 
will not invalidate a mortgage which was 
executed when the old Act HI of 1907 was 
in force, and which would be valid under the 
old Act. 1934 L. 8x9. The section is intended 
to protect bona fide transactions. 43 A. 427 
= 62 I.C. 732. The true interpretation of S. 
55 (c) is that insolvency itself will not invalidate 
a transfer for \-aluc except in cases provided for 
by the Act itself, but the avoidance of transfers 
under the general law or under S. 53, T. P. Act 
is not affected by that section. 59 C. 1135 = 
1932 C. 642. Persons claiming the benefit of 
the proviso must show that they had no notice of 
the presentation of the insolvency petition imi 
S. 85^ .+3 I.C. 628. also .9341. 8.g, 
conditions necessary for applicability of proviso 

Sec. 55 proviso— “Transaction’*— Mean- 

iNc; OF.-— Where a person files a suit against 
the imolvcnt pending an insolvency petition 
against the latter and obtains a decree against 
him before the adjudication — the insolvent filing 
a written statement but subsequently with- 
drawing his defence— the decree is not a ‘'tran* 
saction covered by S. 55 of the Act. The 
word tr^saction” means one in which the 
insolvent docs something and not a proceeding 
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(a) any payment by the insolvent to any of his creditors; 

(£>) any payment or delivery to the insolvent; 

(r) any transfer by the insolvent for valuable consideration; or 
(rf) any contract or dealing by or with the insolvent for valuable consi- 
deration : 

Provided that any such transaction takes place before the date of the 
order of adjudication, and that the person with whom such transaction takes 
place has not at the time notice of the presentation of any insolvency petition 
by or against the debtor. 

Realisation of Pro perty . 

56. (1) The Court may, at the time of the order of adjudication, or at any 

time afterwards, appoint a receiver for the property 
Appointment of recei\er. insolvent, and such property shall thereupon 

vest in such receiver . 


NOTES. 

in which he is merely passive. The act of the 
insolvent in withdrawing his defence and sub- 
mitting to a decree, being a purely passive act, 
is not a “transaction” contemplated or protec- 
ted by S. 55. 42 L.W. 220 = 69 M.L.J. 241. 

Mortgage as security for rent due to Go- 
vernment — Rent'not paid — Proper course for 
Grown to pursue. — A person, who had execu- 
ted a mortgage of his immovable property as 
security for due payment of rent due to Govern- 
ment, committed default in payment thereof. 
He was adjudged an insolvent and subsequent 
to adjudication, the Government sold the pro- 
oertv without notice to the receiver who applied 
to have it set aside. Held, that if the Govern- 
ment wished to rely upon the protection g‘ven 
by S. 55, to bona fide transactions prior to the 
date of the order of adjudication, it was the 
duty of the Crown to have pleaded pro^c- 
tion of that section, and further the 
upon the Grown to show that a* ^ 
the transaction in question it bad no notice of 

- aside bu^ 

ted oeiore u< in the insolvency under 

the Crown and on proof of the 

cTown shoStd^ have priority in the dis- 
debi the orooerty of the insolvent under 

s" eTm («) Consequently, the proper course 
r ^ ♦tJriVrown to pursue was to prove m the 
[“solvency the amount due on account of the 
rent as a debt, and then to claim priority under 

I 6. (I) (^)- *935 R- 273. 

Secs. 55 (a) and 56 ( 3 ): 
mpnt uy creditor in violation op b. 5 d^ w 
Power ok Court to order rei und.— W here 
during the pendency of an 

solvency and before the order of adjudication, 
the debmr pays to a creditor a certam sum m 

saaJfactiun Sf I debt, “>■=. the 

the creditor who has notice of Uie ‘ 

insolvency petition is m violation of proyi- 

” (a) and the money received by him 

sions of S. 55 W a estate of the insolvent 

contmu« to belong ^to^ receiver and the provi- 

of s. 56 (3) --'ad with S. 4 give jurisdlO- 


tion to the Ins. Court to pass an order against 
the creditor to refund the amount which • apper- 
tains in the eye of the law to the estate of the 
insolvent. The Court cannot award interest to 
the receiver by way of damages under S. 74, 
Contract Act, his claim for refund not being 
based upon any contract but being essentially a 
claim under tort. But the Court can, under S. 34, 
G. P. Code, award interest from the date of the 
presentation of the application for refund by the 
receiver till realisation. 31 N.L.R. (Supp.) 12I 
= 1936 N. 28. 

Sec. 56 (1) : General. — Receiver is not ^ a 
judicial officer and cannot make a judicial 
enquiry. 46 I.C. 337. It is objectionable to 
appoint as Receiver a pleader who represents a 
party in the proceedings by allowing him to 
throw up his brief in the middle of the case 
except in special circumstances appearing on the 
record justifying such a procedure. I.L.R. 
(1940) Nag. 161 = 1938 N.L.J. 40=1938 Nag, 
230. Receiver cannot be appointed for a portion 
only of the insolvent’s property. 89 I.C. 61 = 
1925 R. 224. Appointment of receiver; see 1924 
C. 849 = 83 I.C. 360. As to effect of appoint- 
ment of ad interim receiver, see 94 I.C. 506=1926 
P. 29?. Whether the receiver in Ins. Act is a 
representative of the judgment-debtor for purpo- 
ses of S. 47, C. P. Code, depends on the purpose 
and nature of the application made by him. 35 
C.W.N. 971. 

Interim receiver — His powers — If the inte- 
rim receiver elects to remain in possession, he shall 
have to discharge the obligations attached to the 
property; but if he does not, the insolvent tenant 
who has been dispossessed shall have to be Jet in 
possession. Under no circumstances, therefore, 
the property can be restored to the mortgagee. 
39 P.L.R, 205=ii934 L. 1006. A creditor cannot 
be appointed as a receiver. L.R. 3 A. 85. 
Where petition was transferred to O.R. lo*" 
disposal and he passed an order of adjudicadtm, 
no separate vesting order is necessary. 44 M* 
547=40 M.L.J. 209. Where the Court pass^ 
an adjudication order, it should also formally 
pass an order appointing O. R. as receiver. 34 
I.C. 602 = 30 M.L.J. 4 * 5 - The receiver and 
Court should preserve the estate of the insolven 
wWIq administering his estate. 3® 37 3 * 
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(2) Subject to such conditions as may be presribed, the Court 

may— , 

(a) require the receiver to give such security as it thinks fit duly to 
account for what he shall receive in respect of the property; and 

(b) by general or special order, fix the amount to be paid as remunera- 
tion for the services of the receiver out of the assets of the insolvent. 

(3) Where the Court appoints a receiver, it may remove the person in 
whose possession or custody any such property as aforesaid is from the possess- 
ion or custody thereof : 

Provided that nothing in this section shall be deemed to authorize the 
Court to remove from the possession or custody of property any person whom 
the insolvent has not a present right so to remove. 

(4) Where a receiver appointed under this section — 


NOTES. 

I.C. 716. An attacliing creditor cannot execute 
the decree attached after adjudication of the 
debtor. 40 A. 86 = 43 >29. If a transfer 

has been made benami, the proper course is for 
the O.R. to sue the alienee for the property. A 
summary procedure is wrong in law. 44 I.C. 
143=22 C.W.N. 702. Sale by receivers is in 
fact sale by owner. It may be private or public. 
It need not be in the manner prescribed for 
sales in execution of decrees. 6b I.C. 745=24 
C.W.N. 1072. A vesting under S. 56 (i) or 28 
(2) of a proprietary right in a mahal is a “trans- 
fer** and the receiver is bound to make a report. 
When no such report is made, a suit in the 
Revenue Courts by the receiver for arrears of 
rent due to the insolvent is not maintainable. 1 1 
O.W.N. 1037=15 L.R. 546 (Rev.). 

Sec. 56 ( 2 ) (b). — Receiver’s remuneration 

should be proportioned to the amount of divi- 
dend distributed. 27 Bom. L.R. iii6 = go I.C. 
656. A receiver is not entitled to commission 
on the amount of the mortgage-money realised 
by the sale of the mortgaged property. He can 
recover commission only for the net assets after 
satisfying the mortgage debt. 7 R. 126=1929 R. 
16= 106 I.C. 200= 1928 R. 23; 150 1.0.960 = 
*934 R- 1x2. Where an order is passed under 
S. 56 (2) (6) fixing as his remuneration Rs. 150 
per month or 5 per cent, of the assets realised 
up to a maximum of Rs. 200 a month, without 
any direction as to the source from which the 
money is to be paid, the order must naturally 
construed in the light of the section. Cl. (2) 
(o) of which pravides for payment out of the 
auets of the insolvent read with R. 13 of the 
Nagpur Insolvency Rules framed under S. 79 (2) 
(a). 193® N.L.J. 40=1938 Nag. 230. Receiver 

appointed on adjudication — Adjudication order 
set aside on appeal — Effect on status and rights 
of receiver — If makes receiver interim receiver — 
Right to remuneration — If lost. See 1938 N.L.J. 
40 — A.I.R. 1938 N. 230. 

Sec. 56 ( 3 ). — The section empowers Court to 

spossess third persons from property belonging 

37 A. 65 = 26 LG. 926. Sub-ci. 
V,3) does not cover the case of a person in posses- 
sion claiming adversely to the insolvent. 46 I.C. 
377; 49 M. 762 = 50 M.L.J. 180. Where a third 
party acta up a title in himself in respect of a 
pmperty which the receiver attempts to take 
possession, the receiver has to make an applica- 
tion to the Insolvency Court which under S. 4 
has power to try and determine all questions 


raised by the ob,cctor including those of title. 
The result of the enquiry is cither that the insol- 
vent has a present right to dispossess the obstruc- 
tor or that he has not. If he has, then action 
ran be taken under .S. 56 (3). The expression 
‘has not a present right so to remove’ in S. 56 
(3> docs not mean ‘has not a present right to 
remove except under a decree of a Civil Court.* 
Though the Insolvency Court has the power to 
enquire into title, it should ordinarily' lean 
against enquiry into disputed titles unless the 
matter is simple. If the Insolvency Court takes 
upon itself the powers of a Civil Court, it should 
proceed like a Civil Court with reference to 
pleadings, issues and evidence. 1940 N.L.J. 283 
= 1940 Nag. 233. See also 1941 Nag. 696 ; 1941 
\ 4 ad. 75 - Iixs. Court cannot order delivery under 
Rr. 97 and 98 of O. 2t, C. P. Code. 8 L.W. 136 
= 47 I.C. 3 ®®* Court can remove obstruction 
and deliver property to purchaser from O. R. 45 
434 = 42 M.L.J. 185. Sale of property by 
receiver after third person’s objection setting up 
his title, is dismissed for default — .Application by 
purchaser for delivery of possession — Objection 
by third person reiterating his title — Power of 
Court. 1935 A.L.J. 4 ® 4=*935 54 ®- Receiver 

cannot eject a purchaser of property from the 
insolvent, without first taking proceedings under 
S. 54. 8g I.C. 61 = 1925 R. 224. ^Vhcre an 
alienation is impeached, the impeaching creditor 
should be directed to put funds in the hands of 
receiver to conduct the enquiry. 46 I.C. 377. 
Receipt of payment by criedtor in violation of 

S. 55 (a) — Power of <~ourt to order refund 

Award of interest. See N.L.R. (Suppl.) 121 = 
1936 Nag. 28. 

Sec. 56 ( 4 ). — Where in the circumstances of 
a case there is notliing to justify a positive con- 
clusion of fraud and nothing but a doubtful en- 
quiry on the hands of the Court, it would not be 
proper to pursue the proceedings against the 
receiver after several abortive attempts. This is 
a matter of discretion and should be exercised 
afresh m every case. Even in criminal matters 
the Crown does not always prosecute a second 
or third time when a previous prosecution lias 
proved abortive, if it feds that they would 
savour of undue harassment or p-rsc<ution. It 
IS necessary to afford those who undertake the 
onerous responsibilities and heavy duties of 
omcc^ of the Court the same general protection. 
1942 N.L.J. 82. A receiver in bankruptcy is a 
trustee for the creditors and consequently, if he 
has withheld sums which properly belong to tljc 
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(a) fails to submit his accounts at such, periods and in such form as the 
Court directs, or 

(&) fails to pay the balance due from him thereon as the Court directs, or 

(c) occasions loss to the property by his wilful default or gross negli- 
gence, 

the Court may direct his property to be attached and sold, and may apply 
the proceeds to make good any balance found to be due from him or any loss 
so occasioned by him . 

(5) The provisions of this section shall apply, so far as may be, to 
interim receivers appointed under section 20. 

57. (1) The Provincial Government may appoint such persons as it 

thinks fit (to be called “Official Receivers**) to be 
Power to appoint OHicial receivers under this Act within such local limits as 
Receivers. prescribe. 


NOTES. 

creditors, then his conduct can be and should be 
inquired into by the Court at any time, and 
there is no question of limitation. 150 I.C. 960 
= 1934 R. I 12. See also 1942 N.L.J. 82. 
What is necessary for the Court to determine 
under S. 56 (4) is whether there has been ‘‘loss to 
the property” and not to the insolvent. 1942 
N.L.J. 82. 

Sec. 56 ( 4 ) (c). — Scope — Gross neglect of 

receiver resulting in ex parle decree for partition 
in favour of insolvent’s after-born sons — Suit by 
creditors to declare decree is not binding — 
Maintainability — Dismissal of receiver’s applica- 
tion under O. 9, R. 13, C. P. Code — Effect of. 
59 M. 770 = 43 L.W. 483=1936 M. 161=70 M. 
L.J. 90. 

Sec. 56 ( 5 ). — As to differences in powers of recei- 
ver and ad interim receiver, see 58 I.G. 783. 

Secs. 56 and 4 . — The Court has no power 
under S. 56, summarily to direct a third person 
to deliver up possession of property of Vi'liich he 
is in possession if he sets up a title, however 
flimsy, to it. The only power the Court has in 
such circumstances is to try the issue whether 
the insolvent is entitled to the property or not 
under S. 4. But before that can be done a pro- 
per application has to be presented by the recei- 
ver, when there is one, or by such one ot the 
creditors or other person interested in preserving 
the insolvent’s estate as the Court autliorises to 
act, when there is not. Where the Court or 
receiver enters into possession of such property 
without any obstruction from the claimant for 
some reason, then the latter’s remedy to recover 
possession, whatever the nature of the procced- 
mes would have to be under S. 4 and should be 
acainst the person or authority in whom the 
oroprty has vested. These could certainly not 
be a creditor or the body of creditors. Hence 
they are not necessary parties to such proceed- 
ings. I.L.R. (1940 Nag. 696. See also 1941 
M. 75; *940 Nag. 233. 

Secs. 56 and 57 . — Ss. 56 and 57 do not ope- 
rate to prohibit the Court appointing nn addi- 
tional Receiver for a spec 5 al purpose, and the 
Court has power to appoint an additional Ke- 
ceiver when the case demands it. I.L.R. (i 939 ) 
Mad. 194=1939 Mad. 374 = ( 1939 ) i 
88 Where property sold as the property o! the 
in’olvcnt has been delivered to the purchaser, the 


Insolvency Court has no power to entertain an 
application for delivery by a person alleging 
himself to have been dispossessed when holding 
adversely to the insolvent. There is no jurisdic- 
tion in the Insolvency Court to order rc-delivcry 
of possession from the Official Receiver when 
once possession has been taken under the powers 
in S. 56 except on an adjudication as to title 
under S. 4 of the Act. 52 L.W. 377=1941 Mad. 
75. 

Sec. 57 . — ^The status of O. R. is that of an 
officer of the Court. 1924 L. 331. A receiver is 
an officer of the Court appointed under statutory 
provisions, and the fact that an O.R. is provided 
for a particular district and the Ins. Court ap- 
points him to act as a receiver in a certain case 
cannot make the receiver a servant of the Secre- 
tary of State for India, nor is the latter respon- 
sible for tlie receiver’s wrongful acts in the dis- 
charge of his duties. {1932 A. 575, Foil.) 1936 
A. L.J. 79=1936 A. 89. O.R. has the same 
powers as District Court, as regards dismissal 
and adjudication. But an appeal lies against 
his order to the District Court itself. 38 M. 15 = 
16 I.C. 820. For exceptional reasons connected 
with the personality of the O.R., the Court may 
appoint a special receiver and remove the O. R. 
46 M. 405 = 44 M.L.J. 251. Whether an express 
vesting order is ncccsssary even in the case of the 
O.R. 62 I.G. 396 = 41 M.L.J. 78. O.R. should 
conduct the proceedings on behalf of creditors. 
36 I.G. 906. There is no liability imposed on 
the Secretary of State in Council by O.R. mak- 
ing a contract. 1932 A. L.J. 842=1932 A. 575 * 
The expression **gross assets” in the Notification 
of the Government, dated May, 20, 1925, means 
the entire amount realised by the O.R. irrespec- 
tive of whether the whole was distributable or 
not among the creditors, 1930 A. L.J. I497> The 
receiver is entitled to charge by reason of the 
above Government Notification, 5 per cent, 
commission on the gross amount, that is to say> 
the entire sale proceeds of the property sold 
from the prior mortgage and not only on the 
value of the equity of redemption. 193 ^ /T* 

670. Also 1932 A.L.J. 152; but see 150 I.C. 9 ®*^ 
= 1934 R. 1 1. , . 

Secs. 57 and 80 . — It cannot be said that the 
Official Receiver as such represents the wh^e 
body of creditors in every action he take*.^ No 
doubt he is given authority under the Provincial 
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(2) Where any Official Receiver has been so appointed for the local limits 
of the jurisdiction of any Court having jurisdiction under this Act, he shall be 
the receiver for the purpose of every order appointing a receiver or an interim 
receiver issued by any such Court, unless the Court for special reasons other- 
wise directs. 

(3) Any sum payable under clause (6) of sub-section (2) of section 56 
in respect of the services of an Official Receiver shall be credited to such fund 
as the Provincial Government may direct. 

(4) Every Official Receiver shall receive such remuneration out of the 
said fund or otherwise as the Provincial Government may fix in this behalf, 
and no remuneration whatever beyond that so fixed shall be received by the 

58. Where no receiver is appointed, the Court 
shall have all the rights of. and may exercise all the 
powers conferred on, a receiver under this Act. 

provisions of this Act, the reeiver shall, with all 
convenient speed, realise the property of the debtor 
and distribute dividends among the creditors entitled 
thereto, and for that purpose may — 


Official Receiver as such. 

Power of Court if no 
receiver appointet! . 

59. Subject to the 

Duties and powers of re- 
ceivers. 


NOTES. 

Insolvency Act to bind the creditors under 
certain circumstances, but that can only be in 
proceedings under and re.sulting from the insol- 
vency. A proceeding by a creditor to obtain a 
• personal decree against the insolvent for a debt 
due under a mortgage is wholly outside the in- 
solvency, and a decree passed against the Official 
Receiver in such a proceeding will only bind 
in his capacity as representative of the insolvent 
and not the creditors. The creditors other than 
the dcrrec-holdcr are not bound by that decree. 
The Official Receiver is, therefore, entitled upon 
the evidence led by the other creditors to 
go behind that decree and order the decree- 
holder to prove his debt in the insolvency pro- 
ceedings. I.L.R. (1940) Lah. 345.SS42 P.L.R. 
75 * = 1941 Lah. 6. 

Sec. 58 . — Where the Court acts under S. 58, 
it functions as a Court and not as a receiver. 62 
I.C. 307. See contra 43 I.C. 672— 16 A.L.J. 32 = 
4^^ A. iqy. The poweis of an Insolvency Court 
beini; identical with those of a receiver under 
the Act it cannot have recourse to the provisions 
C. P. Code, and the machinery to 
which it refers, since a sale of the insolvent 
interest in immovable property is not a proceed- 
ing under the Code, and therefore it must be 
executed by the Court by a registered instrument 
m accordance with the provisions of S, 5.J, X. 
P. Act. 1940 Rang.L.R. Rang. 186. 

See also 1940 Rang. 263. Sale of insr>lvenl’s 
mortgagee interest by Court — Regisrered instru- 
— Necessity, 1940 Rang.I^.R. 263. See alw 
1942 AIL 39, 

. Secs. S8 and 59 .— Where an order for costs 
IS made against creditors and in favour of the 
insolvent, and at the time there is a receiver 
yp<Mntcd of the insolvents property, on tlie 
death of the receiver, if no other receiver is ap- 
insolvent’s estate vests in the Ins. Court, 
and the order for costs cannot be executed by the 
l^*^Y^nt^or, on his death pending insolvency, 
Dy his heirs as agent under S. 50 (c) without the 
leave of the Court on an application in that 


behalf. Mere leave to execute the order is not 
sufficient to entitle the heirs of deceased insol- 
vent to clothe them with title to execute the 
decree. *936 G. 521. 

Sec. 59 : General. — S. 59 does not control 
the powers of the Court under S. 4 of the Act. 
18 N.L.J. 14. A receiver acting under this sec- 
tion is not a Court. 41 M. 440 = 6 L.W. 694. 
An Ins. Court cannot enquire into and judicially 
decide the existence or amount of debt. 26 I.C. 
69 = 9 N.L.R. 182. It cannot be said that 
because a particular amount has been passed by 
the Ins. Court, the matter cannot be reopened 
at a later stage. If, on an examination of the 
accounts by an auditor, certain mistakes and 
overcharges arc pointed out, it is open to the 
Court to reopen the accounts and make the 
receiver refund wliat he has taken without justi- 
fication. 133 I.C. 607-= 1931 A.L.J. 670=-^ 1931 
A. 723. If the members of a joint I-lindii family 
governed by the Mitak«hara law choose to 
divide the family property and to separate with- 
out making any arrangement for the payment of 
the family debts, a creditor of the father is enti- 
tled to proceed against the separated shares 
given to the sons and grandsons of the father, to 
enforce the payment of the debt, the debt being 
one which it is the pious duty of the sons and 
grandsons to pay. The receiver in insolvency of 
the father can proceed in the insolvency procee- 
dings, without recourse to a suit against the shares 
received by the sons and grandsons in the parti- 
tion. (30 A. 137, Overruled. )'53 A. 86B--= 1931 A.L. 
J- 0 ’?= > 93 ^ A. 512 (I’.B.). The receiver is not 
entitled to claim expenses which he has incurred 
without the previous sanction of the Court. If, 
however, he satisfies the Court that any part of 
the expenses was reasonably incurred and in 
good f.iilh, he will be entitled to claim credit for 
the same. 1931 A.L.J. 670=1931 A. 723. 
W hen an Official Receiver is appointed all the 
property of the insolvent vests in him under the 
Provincial Insolvency Act and he has power 
under S. 59 of the Act to sell all or any part of 
that property. It cannot be said that, when he 
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.* • (o) sell all or any part of the property of the insolvent; 

give receipts for any money received by him; 
and may, by leave of the Court, do all or any of the following things namely: — 

(^:) carry on the business of the insolvent so far as may be necessary' 
for the beneficial winding up of the same; 

(rf) institute, defend or continue any suit or other legal proceeding rela- 
ting to the property of the insolvent; 


NOTES. 

sells property that it is transferred by operation 
of law or by, or in execution of a decree or order 
of a Court of competent jurisdiction within the 
meaning? of S. a {d) of the T. P. Act. Even if 
the insolvency Court ordered the sale and accep- 
tance of the bid which it had no jurisdiction to 
do, it could not make any difference in the 
nature of the sale. It therefore cannot be said 
that S. 54, T. P. Act docs not apply by virtue of 
S. 2 (rf) of that act and that no sale deed is 
necessary. As the sale is not in the course of 
execution proceedings a sale certificate 
under O. 21, R. 94 could not be issued. 1942 

O. W.N. 396. 

Sec. 59 (a). — The powers conferred upon the 
receiver by S. 59 are exercisable only for the 
purpose of realising the property of the debtor 
for distribution among the creditors. Money 
realised by him by sale of the insolvent's pro- 
perty is divisible among tlie general body of cre- 
ditors. The receiver has no power to execute a 
conveyance which would result in a valuable part 
of the insoivcnt’.s estate being lost to the general 
body of creditors without the purchase-money 
being utilised to satisfy the claims. The receiver 
cannot effect a sale which would result only 
in the extinction of the debt of one of the 
creditors. 15 Pat.L.T. 502=152 I.G. 277=1934 

P. 514. Under S. 59 tlie receiver is entitled to 
sell any part of the property of the insolvent 
and to give receipts for any money received by 
him without the permission of the Court. If, 
however, he wishes to mortgage or pledge any 
part of the property of the insolvent for the pur- 
poses of raising money for payment of the debts 
of the insolvent, he must first obtain the leave 

of the Court. 35 P LR- 7 i 7 =i 934 L. 867. 
S. 54 of the T. P. Act applies as well to convey- 
ances by receivers. 53 I-G. 12 1 — 46 O. 807. 
The Provincial Insolvent Act does not provide 
for sales by the Court such as arc provided lor 
in the C. P. Code. A sale in insolvency pro- 
ceedings, whether it be a sale at auction or a 
direct one by the Official Receiver to a parti- 
cular person, is nothing more than a transrer by 
act of parties. Since the Official Receiver is an 
agent of the Court, it may be said that a sale 
effected by him is a sale under the Court, but it 
i.s certainly not a sale by the Court. Hence for 
title to pass to the vendee at such a sale a regis- 
tered instrument is necessary as required by the 
Transfer of Property Act. 1942 A. 39. See also 
1940 Rang.L.R. 263. Where prior to the exe- 
cution of a formal conveyance in respect of a 
sale by the Official Receiver for which the entire 
consideration had been deposited by the pur- 
chaser, a third party establishes his title in a 
Civil Court to the property sold and obtains 
possession, then the purchaser from the recei- 
ver is entitled to a refund of price paid by him. 


1942 All. 39. The Court cannot order sale on 
the face of contention that the property is not 
liable to attachment or sale. 20 I.C. 273=18 
C.L.J. 564. Where the mortgaged property of 
the insolvent is sold by the O. R. without refer- 
ence to the rights of the mortgagee, the mort- 
gagee may or may not have a right to protMt 
against the sale; but this does not give 
the insolvent a right to protest against 
the sale. 1933 !>• 1008. The catrying 

on of the business is for winding it up conveni- 
ently and not to make a profit. 21 I.C. 969 = 
40 C. 678. Held, by the Full Bench. — When the 
managing member of a joint Hindu family is 
adjudicated an insolvent on debts contracted as 
managing member, and other members of the 
joint Hindu family bring a suit for partition, 
subsequent to the application in insolvency, the 
decree for partition does not prevent the recei- 
ver from selling property allotted to members 
of the family other than the insolvent. 53 A.868. 
* 93 * A. 512 (F.B.). See also 16 P.6o=i8 P.L.T. 1 • 
= 1937 P. 185 (F. B.). “Property of debtor”, 

what is — Insolvency of Hindu father — Power to 
sell son’s shares also.) See also on this point, 17 
P.L.T. 3^=1936 P. 115- Per Mukerji, J.— 
Under the circumstances the receiver is not enti- 
tled to sell the property allotted to members 
of the family other than the insolvent. But 
the receiver may bring a suit in the Court of 
proper jurisdiction (not being the Ins, Court) 
against the divided members of the family 
and establish their liability and having done so 
may proceed to execute the same. 53 A. 868 
= 1931 A. 51a (F.B.). See also 41 P.L.R. 19^* 

Sec. 59 (O- — R. continuing to take on 
lease the premises in which the printing press 
of the insolvent is worked, acts under S. ^ 59 (0 
and must enter into the arrangement with the 
leave of the Court. 139 I.C. 701 = 1932 A.L. 
J. 842=1932 A. 575. , 

Sec. 59 (d). — A defendant in a suit by 
receiver cannot object to suit on the grou^ 
of want of sanction of Court. 42 M.L.J. 53 — 
45 M. 167. A suit commenced in forma paupens 
can be carried on by receiver in the sarnc^ 

47 I.C. 577=16 A.L.J. 440. Insolvent himself 
can sue, defend or continue a suit to set ^idc a 
decree against him. 27 I.C. 876=12 A.L.J. 
925. See also 168 I.C. 377=1937 4 ?** 

Order for costs against receiver — Personal liaDx- 
lity. 54 A. 444=1932 A.L.J. 226. Right ot 
0 « R. to prosecute appeal — Claim for damage 
against and claim for return of deposit oy 
insolvent, whether can be the subject of appea . 
,926 M. 1133 = 5 * M.L.J. 613. Suit *>y re«.v« 
—If to be in writing— Want of leave, if c^ 
be raised as a plea in defence : see ^ 92 ® 
“Relating to tlic property of the 
Meaning of— Suit for maintenance by 
widow against father-in-law— Insolvency oi 
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(^) employ a pleader or other agfent to take any proceedings or do any 
business which may be sanctioned by the Court ; 

(/) accept as the consideration for the sale of any property of the 
insolvent a sum of money payable at a future time sitbject to such stipulations 
as to security and otherwise as the Court thinks fit ; 

{g') mortgage or pledge any part of the property of the insolvent for 
the purpose of raising money for the payment of his debts; 

(/^) refer any dispute to arbitration, and compromise all debts, claims 
and liabilities, on such terms as may be agreed upon ; and 

(t) divide in its existing form amongst the creditors, according to its 
estimated value, any property which, from its peculiar nature or other special 
circumstances, cannot readily or advantageously be sold. 

'[59-A. (1) The Court is specially empowered in this behalf by an order 

of the Provincial Government, or any officer of the 
Court so empowered by a like order, may, on the ap- 
plication of the receiver or any creditor who has 
proved his debt, at any time after an order of adjudi- 
cation has been made, summon before it in the prescribed manner any person 


Power to require informa- 
tion regarding insolvent’s 
property . 


LEG. REF. 

'Section 59-A was inserted by Act XXXIX 
of 1926, S. 4. 


NOTES. 

defendant — Official Receiver added as party — 
Decree against insolvent and declaring charge 
on property — Appeal by insolvent impleading 
Official Receiver as party respondent — Compe- 
tency — C. P. Code, O. 22, Rr. 8 and ro. 46 
L.W. 550— *937 Mad. 915. 

Suit by insolvent after adjudication — 
Competency — Proper course. — S. 28, sub-s. 
(3) .P*‘ohibils .suits being brought by creditors 
against the property of the insolvent and also 
prohibits the commencement of any suit or 
other legal proceeding by a creditor. But there 
IS no specific provision in the Act, under which 
a suit by an insoK-ent after his adjudication is, 
m express terms, prohibited. S. 59 {<!) implies 
that the receiver is the proper person to insti- 
tute,^ defend or continue suits and proceedings 
relating to the insolvent’s property. Where the 
property in dispute in a suit is admitted to be 
or is of .such a nature that it must vest in the 
receiver, a receiver alone is the proper person 
to institute suits and proceedings. The suit 
wought by an insolvent behind the back of 
the receiver would be defective. But where a 
advanced by the insolvent after his 
adjudication to the defendant, it does not 
y'®*'®^^*‘ily follow that the sum of money given 
by the^ insolvent was property which liad 
vested in the receiver. The insolvent might be 
® benamidar on behalf of an undtst loscd 

principal, in which case he would be entitled 

though an insolvent, and the suit 
would, of course, be for the benefit of the real 
owner. Again, under S. 2O (5), properties 
exempted by the C.P. Code or other enact- 
ments from liability to attachment and sale in 
execution of a decree do not vest in the receiver, 
ouch moneys as are exempted remain the 
property of the insolvent and if he has lent the 
mon^ out of such accumulated savings, there 
would be no bar either to his lending the 


money to the defendant or to his bringing a suit 
to recover the amount. At the same time as 
a receiver is an officer of the Court acting 
under the control and direction of the Court 
and in the interest of the insolvent’s creditors, 
it is the duty of the Court to sec that no 
fraud is perpetrated before its eyes, and that 
the insolvent docs not walk away with moneys 
which ought to go to the officer of the Court. 
An appropriate course would seem to be to 
implead the O- R. in the suit or at least give 
him notice of the action, so that when a 
decree is passed in favour of the plaintifT, the 
receiver may be at liberty to tnke the benefit of 
the decree and recover the amount due under 
it, if it can be shown that the property was 
such as had vested in the receiver. Such 
inquiry can easily be made cither in the exe- 
cution department or by a separate suit bet- 
ween the receiver and the insolvent. *935 A. 
L.J. 709=1935 A. 675 (F.B.). See aho 40 

Bom.L.R. 966. 

Sec. 59 (g). — Where a 
appointed effects, under a 
the Ins. Court, a mortgage of a part of the 
property belonging to the insolvent, which is 
subsequently ratified by the Court, the mort- 
gage is analogous to a judicial sale and is valid. 
As soon as the order of adjudication is passed, 
the estate of the insolvent vests in Court and 
the person effecting the mortgage is merely 
acting as its agent. 35 P.L.R. 7*7=1934 L. 
8G7. 152 1 . C. 638 (2)j Where the 

Insolvency Court vests the estate of an insol- 
vent in the Official Receiver and later on 
appoints two other persons as additional recei- 
vers to .administer the estate, without vacating 
the order vesting the estate in the Offuial 
Receiver and making another order vesting the 
estate in a body of three receivers, the Official 
F^cceiver can by himself maintain suits to 
recover the estate of the insolvent. 193O Lah. 
26 j. 

S<M'. 59 (h). — The fart that sanction was not 
obtained by the Official Receiver to a compro- 


receiver 

written 


not duly 
order of 



4200 


The Civil Court Manual (Imperial Acts) . 


[S. 60 


known or suspected to have in his possession any property belonging to the 
insolvent or supposed to be indebted to the insolvent, or any person whom the 
Court or such officer, as the case may be, may deem capable of giving informa- 
tion respecting the insolvent or his dealings or property, and the Court or such 
officer may require any such person to produce any documents in his custody or 
power relating to the insolvent or to his dealings or property. 

(2) If any person so summoned, after having been tendered a reason- 
able sum, refuses to come before the Court or such officer at the time appointed, 
or refuses to produce any such document, having no lawful impediment made 
known to and allowed by the Court or such officer, the Court or such officer 
may, by warrant, cause him to be apprehended and brought up for 
examination . 

(3) The Court or such officer may examine any persons so brought before 
it or him concerning the insolvent, his dealings or property, and such person 
may be represented by a legal practitioner.] 


60. 

Special 
garcl to 
perty. 


( 1 ) In any local area in which a declaration has been made under 

section 68 of the Code of Civil Procedure, 1908, and 
provisions in re- jg force, no sale of immovable property paying 
immovable pro- revenue to the Government or held or let for agricul- 
tural purposes shall be made by the receiver ; but, 
after the other property of the insolvent has been realised, the Court shall 
ascertain — 

(a) the amount required to satisfy the debts proved under this Act aftei 
deducting the moneys already received ; 

(b) the immovable property of the insolvent remaining unsold; 

and 

(c) the incumbrances (if any) existing thereon; 

and shall forward a statement to the Collector containing the particulars afore- 
said ; and thereupon the Collector shall proceed to raise the amount so 
by exercise of such of the powers conferred on him 

of the Third Schedule to the said Code as he thinks fit and subject P™ 

visions of those paragraphs so far as they are applicabe, an n-v-erc-Ue of 

disposal of the Court all sums that may come to his hands by the exercise ot 

such powers. _ . . . . 

( 2 ) Nothing in this Act shall be deemed to affect any provisions of an> 

enactmLt for the time being in force prohibiting or restricting the .e’^ecution of 
decrees or orders against immovable property ; and any such provisions shall be 
deemed m apply to the enforcement of an order of adjudication made under 

this Act as if it were such a decree or orde r, ^ 

derives from the order of adjudication i* 
ing but an enforcement of the order of adjimi- 
cation and sale of land belonging to ^member 
of agricultural tribe is subject to provisioM ot 
S. i 6 , Punjab Alienation of Land Act. 31 Punj. 

L.R. 842= 1930 L. 1034. 

Sec. 60 ( 2 ) is intended to supplement 
S. 28 and to protect the interest of tl« m- 
solvent by saving the operation of 
prohibiting the execution of decrees or oraers 
against the immovable 

even after the property has v«tcd m ^ 1^ 

ver and must therefore be held to apply ^ ^ 

of insolvent’s property by the rccciv^. 

a sale being made in of 

of adjudication, S. 16, Jecrccs 

Land Act, which applies to execution of decrees. 


notes. 

mise under S. 59 C*) does not rnake the compro- 
mise invalid. The said provision is only ^ 
administrative provision. 112 l.L. 452 ^2; — 

60 . — Applicability of section when the 
parties are all secured creditors; see 48 A. 475 = 

24 A.L.J. 480= 1926 A. 501. 

Sec. 60 ( 1 ). — S. 60 (1) IS not applicable to 
Punjab. 61 I.G. 664=2 L. 78. The section 
docs not mean that the receiver or Court should 
proceed through the Collector. 61 I.C. 864—2 
L. 71. S. 16, Punjab Alienation of Land Act 
overrides the provisions of this Act in respect of 
all matters which are done in ‘cnforcernent of 
the order of adjudication.’ An act done by the 
Receiver in pursuance of the authority which he 
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Distribution of Property . 

61. (1) In the distribution of the property of 

Priority of debts. the insolvent, there shall be paid in priority to all 

other debts — 

(а) all debts due to the Crown or to any local authority; and 

(ft) all salary or wages, not exceeding twenty rupees in all, of 
any clerk, servant or labourer in respect of services rendered to the insolvent 
during four months before the date of the presentation of the petition. 

(2) The debts specified in sub-section (1) shall rank equally between 
themselves, and shall paid in full, unless the property of the insolvent 
is insufficient to meet them, in which case they shall abate in equal prop>ortions 
between themselves. 

(3) Subject to the retention of such sums as may be necessary for the 
expenses of administration or otherwise, the debts specified in sub-section (1) 
shall be discharged forthwith in so far as the properly of the insolvent is suffi- 
cient to meet them . 

(4) In the case of partners, the partnership property shall be applicable 
in the first instance in payment of the partnership debts, and the separate pro- 
perty of each partner shall be applicable in the first instance in payment of his 
separate debts. Where there is a surplus of the separate property of the part- 
ners, it shall be dealt with as part of the partnership property : and where there 
is a surplus of the partnership property, it shall be dealt with as part of the 
respective separate property in proportion to the rights and interests of each 
partner in the partnership property. 

(5) Subject to the provisions of this Act, all debts entered in the sche- 
dule shall be paid rateably accf^rding to the amounts of such debts respectively 
and without any preference. 

(б) Where there is any surplus after payment of the foregoing debts, it 
shall be applied in payment of interest from the date on which the debtor is 


NOTES. 

or orders of Court ap;ainst land hcloncjtn^ to a 
member of a notified acricultural tribe, applies 
to a sale by the receiver of land beloni?int; to 
an ins"'lvent who is a member of such tribe 
It is open to the receiver to arrange for tem- 
porary alienation of the land of the in.solvent 
according to law. I.L.R. {i{)4o) Lah. 40-=.ti 
P.L.R, 816=1939 Lah. 346. 

Sec. 61 .— A provefl debt cannot be e^cclud- 
ed in the distribution of the a^isets. 19 I.C. 333 
“6 S.L.R. 163. Since in a Hindu joint family 
the sons are liable to pay their father’s svirety- 
•hip debt, upon the insolvency of the father and 
the sons, the interests of the sons also in the 
joint family are answerable in the discharge 
of such debt to a public body in priority over 
all the debts, whether of the sons of the j<'int 
family. The priority is not restricted to the 
interest of the father alone. 1930 .S. 244. Section 
230 of the Companies Act was enacted to deal 
especially with the same question as to priority 
as were dealt with by S. 61 and confining the 
decision on all such matters to the provisions 
oIS. 230 32 P.L.R, '^67 = 1931 1 .- 351. 

^ Sec. 61 (I) (a). — Mortgage executed as secu- 
^ty for payment of rent due to Oovernment— 
Rent not paid — Adjudication — Sale of proper- 
ties by Government without notice to receiver 
—Validity — Proper course for Crown to pursue 

C.C.M . — 526 


See 1935 R. 273. Wherf* the insolvent firm is 
only one firm with different branches, there is 
no pr«»vision in the .\ct that creditors who had 
dealings with the foreign branc h must realize 
their debts as far as possible from the foreign 
property before being entitled to share rateably 
with creditors in British India. 149 I.G. 935 
(i)^ «934 L. 33 - 

Sec. 61 ( 3 ). — No doubt tlie rent for pre 

mises in which the insolvent’s goods are stored 
after adjudication, roincs under expenses of 
adm’nistration within tlie meaning of .S. 61 {3) 
and takes priority even over the debts of a secu- 
red creditor; yet w’here the premises are vacated 
before the order of adjudication is passed, the 
owner of the premises is not entitled to claim 
priority under .S. 6t (3) for the amount due to 
him as rent. (1930 C. 459. Dist.) 39 P.L.R. 

3 i.t— 1937 L- 9 ^* 

Sec. 61 ( 4 ). — *‘PartneTshifi debt" means a debt 
which is due 1 ‘rom a partnership. The mere 
fact that a partner is personally liable for the 
partnership debt as a partner would not deprive 
it of its character as a “partnership” debt for 
the purposes of S. 6t (4); 143 LCh 755 (2) = 
1933 639. The English Bankrupt/ Act 

gives a preference to the petitioning creditor, 
and it is not applicable to India. 1934 A.L.J. 
676= 1934 A. 521. 
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adjudged an insolvent at the rate of six per centum per annum on all debts enter- 
ed in the schedule, 

62. (1) In the calculation of dividends, the 

Calculation of dividends. receiver shall retain in his hands sufficient assets to 

meet — 

(a) debts provable under this Act and appearing, from the insolvent's 
statements or otherwise, to be due to persons resident in places so distant that 
in the ordinary course of communication they have not had sufficient time to 
tender their proofs ; 

(b) debts provable under this Act, the subject of claims not 
yet determined ; 

(c) disputed proofs or claims; and 

(d) the expenses necessary for the administration of the estate' 
or otherwise. 


(2) Subject to the provisions of sub-section (1), all money in hand shall 
be distributed as dividends. 

63 . Any creditor who has not proved his debt before the declaration of 

any dividend or dividends shall be entitled to be paid, 
out of any money for the time being in the hands of 
receiver, any dividend or dividends which he may 
have failed to receive before that money is applied to 
the payment of any future dividend o,r dividends; but he shall not be entitled to 
disturb the distribution of any dividend declared before his debt was proved by 
reason that he has not participated therein. 


Right of creditor who has 
not proved debt before dec- 
laration of a dividend. 


NOTES. 

Sec. 62 . — S. 47 must be read as corollary to 
and subject to S. 62. I'efore the Official Recei- 
ver is required to make any reserve, the claim 
must be submitted in the required form and 
further the Official Receiver cannot reasonably 
be expected to retain any assets when he is not 
in a position to know the extent of the debt 
he is to provide for. Hence where there is no 
compliance by a secured creditor with S. 47 » 
there is no debt provable in respect of which 
the Official Receiver can retain moneys in his 
hands. 1935 S. 57. 

Sec. 63 . — Under S. 63 no creditor who comes 
in after declaration of a dividend shall be enti- 
tled to disturb the distribution of any dividend 
declared before his debt was proved by reason 
of his non-participation therein; the section 
does not, however, say how the money shall be 
distributed between subsequent and competing 
creditors inter se. It is silent on the question 
of what is to be done when competing creditors 
come in under the section. The general prin- 
ciple of rateable distribution should apply to all 
claims pending for admission before the Official 
Receiver when he proceeds to adjudicate upon 
the claims of late-comcrs; and a creditor whose 
claim has been admitted earlier is not entitled 
to any preference to other creditors whose claims 
were pending before the Official Receiver ^ at 
the same time. It is inequitable that claims 
field earlier should necessarily be postponed to 
others filed later which the Official Receiver 
may have, possibly on grounds of administra- 
tive convenience, heard and admitted first. It 
is open to the Official Receiver to admit late 
claims subject to conditions; and he should 


admit all claims, if proved, pending before him 
before the first of the claims is proved, to a 
share pro rata. 30 S.L.R. i6i*=i936 S. i86. 
Secs. 63 and 64 . — See 1933 S. 330; 1935 S. 

57. At the time of the declaration of the first 
dividend, it is not piossible for the receiver to be 
sure whether it will or will not be the fi divi- 
dend. Unless it is quite clear that it is the 
final dividend it is not incumbent on him to 
give individual notices under S- 64. The unex- 
pected event that the first dividend happened 
to be the final dividened would not entitle the 
negligent creditors guilty of delay in proving 
their debts to disturb the distribution of any 
dividend already declared. 33 Bom.L.R. 148. 

Secs. 63 , 64 and 74 . — In the case of a sum- 
mary administration under S. 74, a creditor is 
entitled to come before the Court at any time 
before the single divi ‘end is distributed and 
proving his claim to a share in the amounts 
realised. Where a creditor makes an applica- 
tion to have his claim included before the distri- 
bution of the dividend, the Court is bound to 
entertain it and deal with it on the merits. The 
Court has under S. 74 (3) to inquire into the 
debts and assets at the hearing of the petition 
and cannot transfer the petition itself to the 
official for disposal, as the Act does not prt^de 
for any such delegation to the official of the 
power of disposing of insolvency |>etitions sum- 
marily under S. 74. Ifsuch a petition is trans- 
ferred to the receiver and he frames a schedule, 
which is not required under S. 74 > that cannot 
make the ordinary procedure applicable t«>the 
case, and when the dividend for which the 
cial Receiver prepares a schedule is the on^nd 
only dividend that can be possibly declared m 


4203 


S. 67] 


The Provincial Insolvency Act (V of 1920) . 


64. Where the receiver has realised all the property of the insolvent or so 

I j- - j t much thereof as can, in the opinion of the Court, be 

±*inai dividend. realised without needlessly protracting the receiver- 

ship. he shall declare a final dividend ; but before so doing, he shall give notice 
in manner prescribed to the persons whose claims to be creditors have been 
notified but not proved, that if they do not prove their claims within the time 
limited by the notice, he will proceed to make a final dividend without regard to 
their claims. After the expiration of the time so limited, or if the Court, on 
application by any such claimant, grants him further time for establishing his 
claim, then on the expiration of such further time, the property of the insolvent 
shall be divided among the creditors entered in the schedule without regard to 
the claims of any other persons. 

65. No suit for a dividend shall lie against the receiver; but where the 

receiver refuses to pav any dividend, the Court may. 
No suit for devidend. application of 'any creditor who is entered in 

the schedule, order him to pay it, and also to pay out of his own money interest 
thereon for the time that it is withheld, and the costs of the application. 

66. (1) The Court may appoint the insolvent himself to superintend the 

management of the property of the insolvent or of 
Management by and g,-jy part thereof, or to carry on the trade (if any) 
allowance to insolvent. insolvent for the benefit of the creditors, and 

in any other respect to aid in administering the property in such manner and 
on such terms as the Court may direct. 

( 2 ) The Court may, from time to time, make such allowance as it may 
think just to the insolvent out of his property for the support of himself and 
his family, or in consideration of his services if he is engaged in winding up 
his estate ; but any such allowance may, at any tme, be varied or determined 

by the Court. 


67. 

Right o 
plus. 


The insolvent shall be entitled to any surplus remaining after payment 
. . , in full of his creditors with interest as provided by 

f insolvent to siir- expenses of the proceedings 

taken thereunder. 


NOTES. 

the insolvency, it is still a dividend under S. 64 
of the Act, and not an interim dividend under 
S. 63, so as to bar the right of a creditor to 
prove her claim before the distribution of surh 
dividend, when that creditor has not had any 
notice under S, 64. M.W.N. 1160. 

Sec. 64 * — See 1936 C. 434- S. does not 
control the proviso to S. 63 of the Act. 33 
Bom.L.R, 148. Notice of final dividend should 
go to all creditors whose claims have been noti- 
fied to the Official Receiver irrespective of the 
fact whether they have proved their claims or 
not. 107 I.C, 43 Q 5 1928 S. 105. Succession 

certificate is not necessary for pavment of divi- 
dend to scheduled creditors. >926 M. 899 = 5* 
M.L.J. 349. 

Sec* 66 ( 2 ). — Courts cantiot attach the half 
salary of the debtor, under S. 60 of the C. P. 
Code and the section goes further an 1 enables 
the Courts to m-ikc a further reasonable allow- 
ance out of the other half as well. 45 A. 364 = 
>923 A. 466. But see 38 I.C. 410. S. 60 (2) 
contemplates only a money allowance being 
pven for the maintenance of the insolvent or 
his family* It does not empower the Court to 
reserve a portion of the immovable property of 


the insolvent for his maintenance. 40 P.L.R. 
131* S. 66 ^2) docs not empower the Court to 
reserve a portion of the immovable property of 
the insolvent for tlic maintenance of the insol* 
vent’s wife and children. T Vial section is meant 
only for the purpose of reserving a money allow- 
ance for them. 40 P.I^.R- >057*1939 I. ah* 39* 
S. 66 (2) was not meant for the purpose of re- 
serving a hovise for the residence or mainten- 
ance of the wife or family. 31 P.L.R. 661. 
S* 66 only giN'es discretion to the Court to 
make an allowance to llic insolvent for the 
maintenance of himself and his family, and 
docs not give any independent right to the 
members of the family of the insolvent to ask 
for any separate maintenance. 37 P*L.R. 517. 
Xhere is no authority for holding that a Hindu 
insolvent has a right to claim out of his estate 
ih'' exp<*nscs that he contemplates incurring for 
cel' brating the marriage of his daughter. Such 
a claim cannot be made as a matter of right. 
The proper course for the insolvent is to ask for 
an increase in his allowance for the period during 
which he contemplates celebrating the marriage 
of hi-S daughter. 51 L.W. 363**040 Mid, 675 
= > M.L. J* 334. 

Sec* 67* — The words ijrment in in S. 67 
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^[67-A. (1) The Court may, if it thinks fit, authorize the creditors who 

Committee of inspection. proved their debts to appoint a committee of 

inspection for the purpose of superintending the 
administration of the insolvent’s property by the receiver. 

(2) The persons appointed to a committee of inspection shall be creditors 
who have proved their debts or persons holding general powers of attorney 
from such creditors. 

The committee of inspection shall have such powers of control over the 
proceedings of the receiver as may be prescribed.] 

Appeal to Court against Receiver. 

68. If the insolvent or any of the creditors or any other person is aggrie- 
ved by any act or decision of the receiver, he may 
Appeal to Court against apply to the Court, and the Court may confirm, 
receiver. reverse or modify the act or decision complained of, 

and make such order as it thinks just : 


LEG. REF. 

' Inserted by Act XXXIX of 1926 S. 5. 

NOTES. 

refer not merely to the payment of the creditors 
at the contract rate up to the date of adjudica- 
tion and of interest at the statutory rate of 6 
per cent, from the date of adjudication under 
S. 61 (6), but also to the payment of the higher 
rate, if any, stipulated for in the contract with 
the creditor from the date of adjudication to the 
date of payment as indicated in S. 48 (2). So 
if, after payment in full of all the debts, there 
is a surplus left, the creditor of the insolvent to 
whom money is due under a promissory note 
providing for a rate of interest higher than the 
statutory 6 per cent, is entitled to be paid 
interest at the contract rate from the date of 
adjudication to the date of payment, before the 
insolvent can be entitled to the surplus. 134 I. 
C. 169=1931 M. 729. Where, in the exercise 
of the father’s power of disposal, the O.R. sold 
the family properties including the shares of the 
sons to discharge the debts of the father, the 
surplus, if any, remaining after the satisfaction 
of the father’s creditors should be returned to 
the sons. 32 Bom.L.R. 1362=1931 B. 50. 

Sec.. 68 — The sale of the property of the in- 
solvent by the receeiver is an act of receiver 

within S. 68. 9 R. 231=193* R- *-*2 (S.B.). 

Once an insolvent’s property has vested m an 
O. R., he has no further interest therein and is 
not aggrieved by the disposal of the property 
for the benefit of the creditors by the O. R. 
The insolvent has no locus standi as an aggriev- 
ed person to appeal against the sale. 163 I.C. 
621 = 1936 Pesh. 151. See also 4.^ Bom.L.R. 805 
= 1941 Bom. 4t5. An appeal lies against all 
acts of the receiver even against an order dismis- 
sing an insolvency petition. 38 M. 15=24 M.L. 
j. 73. The conduct of the O.R. can be brought 
to notice of Court by any person. 20 I.C. 683 
= 18 C.W.N. 366 ; I L. 307=581.0. 6. Court 
can interfere not only in cases of mata jides on 
the part of receiver, but also where his action 
has been irregular and has prejudiced creditors 
generally. 44 M.L.J. 284=1923 M. 35 *^-, A 
contract of sale by the receiver can be question- 
ed under this section; O. 21, R. 90, C. P. Code, 
has no application. 7 L.W. 406 = 44 I.C. 885. 
Under this section sales by O. R. can be set 
aside. 41 M.L.J. 211=64 I.C. 524 (i); 39 M. 


479 = 29 M.L.J. 755. Grounds for setting aside 
sale. 5 R. 768=1928 R. 60. See also 9 R. 231 
= 1931 R. 122 (S.B.). An insolvent whose estate 
has vested in the O.R. is not entitled to appeal 
against an order of the judge rejecting his ob- 
jection to a sale of his estate by the O.R. 40 
L.W. 864=67 M.L.J. 942. Where the two 
creditors of the insolvent are the only two pro- 
spective bidders, it is neither fair nor reasonable 
that the receiver should hold the sale ^ in the 
absence of the other creditor at an earlier hour 
than that at which sales normally are held and 
long before the other creditor could reasonably 
be expected to be present and without making 
enquiries to ascertain whether the other credi- 
tor was at that place or giving him any opport- 
unity to be present when the sale took place. 
9 R. 231=1931 R. *22 (S.B.). ^'Person aggrieve 
edf meaning of. 33 M.L.J. 612=42 I.C. 789. 
See also 37 I.C. 773 = 5 L.W. 255. Mere omis- 
sion or refusal is not an ‘‘act**, e.g., where he 
refuses to act undf^r S. 53 or 54. 18 L.W. 857= 
1924 M. 345. “May” does not mean “must.* 
A mortgage executed by an insolvent in favour 
of the petitioner was annulled by the Court 
under S. 54(1), but the Court, in the same 
proceeding, considered the question whether the 
mortgage should be annulled under S. 53 and 
decided that the mortgage debt was true. 
Relying on this finding in his favour, the peti- 
tioner filed proof of this debt before the O.R 
who refused to admit it without further enquny. 
Petitioner then applied to the Court under 
S. 68 of the Act against this refusal of the O. 
R. Held that, though it would have been 
for the receiver to have admitted the debt 
put the onus of getting expunged from the sche- 
dule of the other creditors, the O.R. could not 
be said to have acted ultra vires in posting the 
petitioner’s application for further enquiry; 
the O. R. was not bound to accept as 
decision in the annulment petition, and 
should be given an opportunity of consmermg 
the case and coming to a decision; and tna 
until the O.R. had given a decision, the pc^ 
tioner was not “aggrieved” and was not entitl^ 
to apply under S. 68, and the applicaUon W« 
therefore premature. Held,furthery that the • 
R. should not in any way be feUered m tae 
course of making inquiries into ^e 
debts of which proofs arc entered and that tnc 
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Provided that no application under this section shall be entertained after 
the expiration of twenty-one days from the date of the act or decision com- 
plained of. 

NOTES. the period provided by the proviso to S. 68: 

actor decision referred to in S. 68, cannot be 33 P.L.R. 332=1932 L. 320. But see M.L. 
held to apply to some step taken in the course J. 942. VVhere a house was attached under an 
of such an enquiry. 71 M.L.J. 809=1937 Mad. order of the Court and the objector was not 
151. The making of a statement by a Receiver, ch.'tllenging the act of the receiver but the order 
in certain insolvency proceedings, is unquestion- of attachment passed ex parte'. Held, that the 
ably an act and as the Provincial Insolvency attachment was. not an act or decision of the 
Act, does not restrict the word ‘act’ to any receiver within the meaning of S. 68 but was a 
particular kind of act it must be understood claim put forward by a stranger to the insolvency 
in its ordinary meaning. Any person aggrieved proceedings setting up his own independent title 
by reason of such a statement can appeal. 1940 and it fell within the scope of S. 4. It was 
N.L.J. 90=1940 Nag. 142. A tiiird person therefore open to the Court to enquire into the 
may treat the receiver as a trespasser and main- question of title and adjudicate upon the rights 
tain a claim in a Civil Court. 46 .\. 16=1924 of the objector, even though the claim was 
A. 40; see also 44 A, 620=1922 A. 407. See made 21 days after the attachment. 136 I.C. 
contrary I.C. 62. But if orce an application is 791 = 1932 A.L.J. 391 = 1932 A 408. Applicabi- 
made under this section and ' a decision is lity of section — Application under S. 4 — Limit- 
arrived at, it is final. 51 I.C. 113; 41 A. 378 ation of 2x days — If applicable. 1935 L. 60. 

= 49 I.C. 590; 43 I.C. 573 = 39 A. 626; 33 I. Limitation. — S. 5 of the Limitation Act does 

C. 798=15 A.L.J. 661. The section only not apply to an application under this section, 
applies to acts done in the course of in.solvency. 35 410 = 20 I.C. 673. An application made 

39 A. 204=38 I.C. 613. A creditor, wishing. to the Court by the insolvent under .S. 68 within 
to attach a certain property as the insolvent’s, 21 days of the sale itself complaining that the O. 
has first to move the receiver. If he refuses, R. had sold the property which he had no right 
then this section comes into play. 39 A. 152= to sell, is not barred by limitation, even though 
37 I.C. 76. the application was preferred more than 21 

Procedure. — Where the O.R. sells a house days from the date of the attachment of the 
belonging to the insolvent at a public auction property by the O.R. There is no provision in 
to a certain person who deposits one-fourth of the Act which requires or empowers the O. R. 
the price but subsequently, under the direction to attach the property as a necessary prelimin- 
of the Court, executes a sale deed in favour of ary to sale, and the sale is not, in any sense, 
another who makes a higher offer, the Ins. in continuation of the attachment. *937 A.L. 

Court cannot summarily cancel the sale-deed. J. 129=1937 A. 226. By reason of the express 

In such a case the Court should leave the con- terms of S. 29 (2) (a) of the Lim. Act, S. 4 

troversy to be settled in more appropriate pro- of that Act applies to an application under 
ceedings, granting leave, if necessary for a suit .S. 6B of the Prov. Ins. Act, so that if the last 
against the receiver and the third person claim- day of limitation for that application happens 
*ng rights under the sale-deed. 155 I.C. 563= to be a Sunday, it may be presented on the 
*935 A. 687. next day. 5 R. i >0=134 •223 =*1931 R. 

Proviso. — An application by a person not 209. The proceedings under S. 68 are more 

aggrieved can be enquired into even after the akin to an appeal than to a suit and the provi- 

period of limitation provided in the proviso. 18 sions of S. 22 of the Limitation Act have no ap- 

C.LJ. 359 = 20 I.C. 683. The proviso does not plication to such proceedings. There is no law 

apply to the Court taking action under S. 50 which requires that certain parties should 

{2I. 42 M. *3 = 35 M.L.J. 531. An order be formally mentioned as rcsjjondents in an ap- 

rejccting proof of claim is appealable before plication under .S. 68. The phraseology of that 
notice is issued. When an order has been duly section negatives such a necessity. The applica- 
i«ucd and a party is apprised of that order, tion is directed against an action of the Official 

time will run, even though it is directril tliat a Receiver and normally he is the only necessary 

notice of an order shall be sent. 57 M. 1030= party to be heard against the application. But 

40 L.W. 145^68 M.L.J. 65. Where the land the Court may hear other parties who are 

of an agriculturist was sold by the receiver con- interested, as for instance a purchaser. But it is 
*0 the provisions of the Punjab Alienation not necessary that the purchaser should be for- 
of Land Act and the validity of the sam'' was mally named as a party at the heading of the 

contested by the insolvent by means of an ap- application. Accordingly an application under 

plication filed more than 21 days after the sale, S. 60 directed against a .sale held by the Official 

but all the time the O. K.’s report was before Receiver is not liable to be dismissed as barred 

the judge for confirmation: Held, that the judge by lime on the ground that the auctioii-purcha- 
Refuse to confirm the action of the O. R. scr was made a party to it more than tweuty-oiie 

in having sold the property and that the ques- days after the sale. 168 I.C. 38q=io<»7 Lah. 

tmn whether he acted rightly in entertaining 611. 

**'**>lvent’s application after 2 1 days did not .Ai'Peal. — O rders passed under tliis section 

therefore arise for decision. 1931 L. 133 (i). cannot be appealed against except with leave of 
o. 00 empowers the insolvent, when aggrieved Court. 33 1.0.773. See 40 M. 752 = 32 M.L. 
by any act of the receiver, to move the Court. J- 449- On the wording of S. 68 the insolvent 
ADC insolvent however must take action within has the right to apply under S. 68 to the Insol- 


ts. 
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PART IV. 

Penalties. 


«♦ A > 


Offences by debtors. 


69. If a debtor, whether before or after the 
making of an order of adjudication, — 


NOTES. 

vencyjud^e to set aside the sale of his property 
conducted by the Official Receiver. i86 I.C. 
241 = 1939 Lah. 499. A time-barred appeal can 
be converted into a revision by the High Court. 
39 M. 593=30 I.C. 703. Where no application 
for leave to appeal has been made, it cannot be 
inferred that leave was granted because the ap- 
peal was admitted. I..eave was granted at 
hearing and time was extended under S. 5. Lim. 
Act. 149 I.C. 935 ( I) =1934 L. 33. also 

1940 Nag. 142. 

Secs. 68 and 4 . Sea 149 I.C. 43=1934 R. 
97, as to remedies open to parties aggrieved. 
Where the O. R. passes an order on a claim 
petition which he has no jurisdiction to pass, 
even though no appeal is filed under S. 68, an 
application under S. 4 is not barred because the 
remedy under S. 4 is much larger than what 
could be got under S. 68. In fact the correct 
procedure is under S. 4 and not by appeal 
under S. 68. 1933 M. 471 =38 L.W. O96. S. 68 

is intended to appiy to provide an appeal to the 
Court against an act of the receiver and not an 
appeal to the Court against acts of the Court 
done through receiver. Where a receiver consi- 
ders that certain property of which the insolvent 
is the trustee should be sold, and merely invites 
bids under the instructions of the Court, and 
refers the bids received to the Court which 
accepts the highest bid, the sale, if a sale be held 
to have taken place, is not the act of the receiv'cr 
and S. 68 docs not apply to such a case. An 
application to set aside such sale does not ther^ 
fore fall under S. 68. It falls under S- 4 and 
is not barred by time although filed after ^ 
days after the date of the sale. 178 I-C. 110 
J938 Nag. 320. Seg also 1937 L^h. 297. 

Secs. 68 and 75 . — .A. right of appeal is not a 
mere matter of procedure. It is a substantiv 
right and is primarily a creature of statute. 
such, it can be exercised only by those m whom 
the power rests cither expresdy or by necessaiy 
implication. Where Official Receiver in 

insolvency who fails in a suit to se 
of the insolvent’s property for arrears 
tax, and on appeal, ^fuses to 

appeal to the High Court, it is not ^ ^ 

creditor of the insolvent to prefer an appeal 
himself. The Official Receiver is not a repre- 
sentative of the creditors and the creditors can- 
not ignore him or act independently of him and 
prefe? an appeal. The fact that leave had b^n 
granted to a creditor to appeal makes no diHe- 
rence when such leave is granted without notice 
to the opposite party, the grant of leave can only 
be regarded as having been made without pre- 
judice to the interests of those against whom 
leave was granted. The proper remedy ot the 
creditor would be to go to the Insolvency Court 
under S. 68 and to apply for a reversal of the 
refusal by the Official Receiver to prefer a second 
aooeal or in the alternative for permission to 
appeal himself in the name of^ the Official Rcce.s 

ven 1941 Mad. 577 =(i 940 * 

Secs. 68 and 80 (b)— Order of receiver that 


alleged debt was genuine but unsecured — Ap- 
pealability. In order to prepare the schedule 
(under the powers delegated to him under S. 80 
(6), Provincial Insolvency Act) the receiver has 
to decide whether the alleged debt was actually 
due and, if so, whether the whole or a part of it 
was unsecured. When after an inquiry into 
these matters he has come to the conclusion that 
the debt was genuine, but that no part of it was 
secured, the proceedings before the receiver con- 
not be said to have been misconceived, or the 
order passed by him ultra vires. An appeal 
against the receiver's order lies to the DIstricr 
Judge under S. 63 at the instance of the creditot 
who is an aggrieved person. 41 P.L.R. 884== 
*939 Lah. 480.. 

Sec. 69 : Nature of Offences. — The offences 
are in the nature of disciplinary offences and 
not offences against criminal law. 39 A. 171 = 
37 I.C. 996. Penal action against insolvent is 
not to be' taken on mere suspicion. 97 I.C. 590 
= 1926 M. 1159 ; 1936 Nag. 207. 

Procedure. — Difference between this and the 
next section, to6 I.C. 486 (a)=i928 S. 85. 
Proceedings under S. 69 cannot be taken after 
a petition for adjudication has been dismissed 
and it is known that the alleged debtor is not 
going to be made insolvent at all. An order to 
prosecute passed under those circumstances is 
entirely ultra vires. 134 I.C. 534= I 93 .* 5^8. 

The proceedings should be carried on in analogy 
with the Cr. P. Code. 38 9 ^ 9 - See contra 

45 I.C. 675. A conviction based on report of 
the receiver and not on evidence is unsustain- 
able. 18 G.W.N. 692 = 27 I.C. 199; 37 A. 429 
= 29 I.C. 998. But District Court can grant 
permission to O. R. to prosecute insolvent under 
Ss. 421 and 424, I. P. Code on the strength of 
the receiver’s report, 42 608=16 L.W- 

283. Opportunity should be given for answer 
ing a charge framed. 19 I-G. 920=19 C.L.J. 
430. O.R. is merely an ordinary litigant who 
may be entitled to move the Court in the usual 
manner, that is, by presentation of a proper 
application which is to be heard in the presence 
of the parties and proceedings taken in his 
absence by the Court must be set aside on the 
proper application before the Court. * 9*9 L. 
805. 

Concealment. — As to necessity to prove cri- 
minal intent, see 1937 G. 234. Where the insol- 
vent was in jail and had only omitted to mention 
the equity of redemption of certain property 
which he had mortgaged many years a^, h'* 
admitted the mortgage at once when 
was brought to his notice, the prosecution 01 tnc 
insolvent is hardly warranted. 39 'P.L.R. 213 
= 1937 Lah. 432. If the insolvent having tue 
means to find out where his^ properties are, 
though not a party to his active concealmen > 
keeps quiet, his conduct amounts 
ment. 43 A. 406 = 64 LG. 37 - . 
insolvent was proved to have received ce 
sums of money within seventeen days ^ 

adjudication, the Court may, under S. 114°* 
the Evidence Act, presume that the source of tng 
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(а) wilfully fails to perform the duties imposed on him by section 22 or 
to deliver up possession of any part of his property which is divisible among 
his creditors under this Act, and which is for the time being in his possession or 
under his control to the Court or to any person authorized by the Court to take 
possession of it, or 

(б) fraudulently with intent to conceal the state of his affairs or to defeat 
the objects of this Act, — 

(i) has destroyed or otherwise wilfully prevented or purposely withheld 
the production of any document relating to such of his affairs as are subject to 
investigation under this Act, or 

(ii) has kept or caused to be kept false books, or 

(iii) has made false entries in or withheld entries from or wilfully altered 
or falsified any document relating to such of his affairs as are subject to 
investigation under this Act, or 

(c) fraudulently with intent to diminish the sum to be divided among 
his creditors or to give an undue preference to any of his creditors, — 

(i) has discharged or concealed any debt due to or from him, or 

{ii) has made away with, charged, mortgaged or concealed any part of 
his property of any kind whatsoever, 

he shall be punishable on conviction * * ’*'] with imprisonment which may 

extend to one year. 

*[70. Where the Court is satisfied, after such preliminary inquiry, if any, 


LEG. REF. 

^The words “ by the Court” were repealed 
by Act XII of 1927 as consequential on the 
amendment ofS. 70 by Act IX of 1926. 

•Substituted by Act IX of 1926, S. 11 as 
amended by Act X of 1927, Second Schedule. 

NOTES. 

trade which brought those ms into the insol- 
vent’s hands consisted of undisclosed assets in his 
possession at the time < f the adjudication and a 
conviction based on such presumption is not bad 
inlaw. 1931 M.W.N. 1312. Disposal of Provi- 
dent Fund by insolvent is not fraudulent. 44 

673 = 56 I.G. 450. A creditor whose allega- 
tions against the insolvent are disbelieved, has 
no right of appeal. 39 A. 171=371.0.996; 1 
L. 213. See also 56 I.C. 74-1.. See conlra 45 M. 
L.J. 804=1924 M. 185. No appeal lies from 
an order declining to take action against insol- 
vent. 48 I.C. 333=22 C.VV.N. 958 ; II L.W. 
•45 = 38 M.L.J. 33O ; 1931 A.L.J. 999. Punish- 
naent can be suspended till disposal of appeal. 
^ 673 = 56 I.G. 449. 

Sec. 69 (a). — To fulhl the r-quirements of 
the word "wilfully”, it will have to be proved 
that the account.books required to be produced 
Were in the possession or p<jwcr of the debtor. 
5 * C. 537 = 38 G.W.N. 642=1934 G. 409. 
Non-compliance with prohibitory notice — Notice 
^^fective and not in proper form — Conviction 
not proper. See 1936 N. 232. 

Sec. 69 (b)- On a charge framed under S. 

69 (a), the Court cannot convict an accused 
under S. 69 (6) as the elements of the offences 
contemplated by the two clauses arc not the 
same, and so there may be prejudice to the 
accused if such a procedure is adopted. 61 C. 
537 (noted supra). 

Sec* 69 (c) (i) — S. 69 (c) (i) refers to debts 


incurred before the order of adjudication and 
not to debts incurred after that order, for the 
simple reason that the insolvent is supposed to 
be incapable of incurring debts before his 
insolvency and is expressly forbidden from doing 
so by S. 72; 27 N.L.R. 304. 

Sec. 69 (c) (ii). — Where an adjudicated in- 
solvent removes away certain vita) parts of his 
flour mill which he was not entitled to, as it 
has been sold away by the Insolvency C’ourt to 
a tl'.ird party, his conduct is such that the only 
possible inference is that he intended to cause 
wrongful loss to the creditors. His conviction 
under S. 69 (c) (11) is proper and will not be 
interfered W'ith in revision. 1938 A.L.J. 1217 = 
•930 All. 166. A case of gift fraudulently 
made by an insolvent witli intent to diminish 
the sum to be divided among his creditors is as 
much liable to punishment under S. 69 (c) (ii) 
a.s a case of charge or mcjrtgage. The words 
‘"made away with” are sufficiently wide to 
cover cases of gift of jinm<*\-ablc property. 8 
O.W'.N. tjiS. Where the debts of the insol- 
vent arc very large, and the value of the 
assets concealed is very trifling, it is not a proper 
exercise of discretion to order a prosecution. 16 
Pat.L.r. 140=1935 P. 126. 

Secs. 69 and 75 — Appeal or revision — 
Order of Small Cause Court refusing to take 
proceedings under S. 69. See 1937 O. 247. 

Sec. 70 . — Fraudulent mortgage executed at 
Bombay — .Assets held and creditors prejudiced 
at Yeotmal — Jurisdiction of Court at Ycotrnal. 
«933 N. 33=145 I.C. 550. Under .S. 70, as 
amended by Act IX of 1926, it is n<)t obli- 
gato^ on the insolvency judge to give notice to 
the insolvent before holding that there are 
prima fane grounds for enquiry into an offence 
under S. 69 against the insolvent. Indeed the 
amended section leaves it to the discretion of 
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T> , , as It thinks necessary, that there is ground for inquir- 

under section 69. mto any oitence referred to in section 69, and 

appearing to have been committed by the insolvent; 
the Court may record a finding to that effect and make a complaint of the 
offence in writing to a Magistrate of the first class having jurisdiction, and such: 
Magistrate shall deal with such complaint in the manner laid down in the Code 
of Criminal Procedure, 1898.] 

71. Where an insolvent has been guilty of any of the offences specified 

in section 69, he shall not be exempt from being pro-: 
Criminal liability after ceeded against therefor by reason that he has obtained 
discharge or composition. discharge Or that a composition or scheme of 

arrangement has been accepted or approved. 

72. (1) An undischarged insolvent obtaining credit to the extent of fifty. 

.. . , . , rupees or upwards from any person without inform- 

Undiscnarged insolvent ^ ^ ^ ... 


obtaining credit. 


ing such person that he is an undischarged insolvent 
shall, on conviction by a Magistrate, be punishable 
term which may extend to six months or with fine or 


with imprisonment for a 
with both. 

(2) Where the Court has reason to believe that an undischarged insolvent 
has committed the offence referred to in sub-section (1), the Court, after 
making any preliminary inquiry that may be necessary, may send the case for, 
trial to the nearest Magistrate of the first class, and may send the accused in 
custody or take sufficient security for his appearance before such Magistrate, 
and may bind over any person to appear and give evidence on such trial. 

73. ( 1 ) Where a debtor is adjudged or readjudg- 

ed insolvent under this Act, he shall, subject to the 
provisions of this section, be disqualified from 

(a) being appointed or acting as a Magistrate; 

{b'y being elected to any office of any local authority where the appoint- 
ment to such office is by election or holding or exercising any such office to 
which no salary is attached; and 

(c) being elected or sitting or voting as member of any local authority. 

(2) The disqualifications which an insolvent is subject to under this 
section shall be removed, and shall cease if 


Disqualifications of insol- 
vent . 


NOTES. 

the judge even to hold a preliminary enquiry 

into the matter. 38 ^ 

871. Nature of notice. See 106 I.C. 486 (2) — 
1928 S. 85. Option to hold enquiry under the 

new section is given. 193 ^ L- 47 

C I., T 2so= 1Q28G. 211- 

Secs. 71 and 72.— S. 7» does not apply to 
the offence of obtaining credit within the 
meaning of S. 72. After an insolvent has been 
discharged, the Ins. Court cannot proceed 
against him under S. 72, even though an 
offence was committed within the meaning 01 
that section before the order of discharge, 
because in such a case the person from whom 
the insolvent has obtained credit during the 
insolvency can proceed against the insolvent in 
the ordinary course of law. 27 N.L.R. 304* 

SeeahoSi C. 505='*934 C- 764- .. 

Sec. 72 . — Application by a firm to be adju- 
dicated as insolvents — Adjudication — Subse- 
quent adjudication of one of Partners in 

another insolvency — Effect. 23 S.L.R. 63. The 
only person who can appeal under 5 . 7* 


the debtor himself in the case where his prose- 
cution has been ordered. 28 N.L.R. 286. 

Secs. 72 and 75 . — An insolvent has a right of 
appeal against an order of the Court directing 
his prosecution for an offence under S. 72. 52 

L. W. 6o4=(i 940) 2 M.L.J. 672= 1941 Mad. 
285. 

Sec. 73 ( 2 ). — Execution of decree — Subse- 

quent adjudication and annulment — Fresh ap-* 
plication to execute — Deduction of period. 13.* 
I.C. 252 (.A). The words “annulled under this 
Act” in S. 73 (2) are not limited to annul- 
ment under the chapter “Annulment of adjudi- 
cation” beginning from S. 33; they include the 
case where the order of adjudication was <us* 
charged by the Court of appeal. Hence the 
period between the adjudication and the 
dismissal of application should be omitted in 
computing the period of limitation for the sui 
by a creditor. 14 L. 426=1933 L. 769* . . 

Sec. 73 — Scope of — If controls of S. 55 
(*). Madras Local Boards Act. See (i 94 °) * 

M. L.J. 590, 
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(a) the order of adjudication is annulled under section 35, or 

(b} he obtains from the Court an order of discharge, whether absolute 
or conditional, with a certificate tliat his insolvency was caused by misfortune 
without any misconduct on his part. 

(3) The Court may grant or refuse such certificate as it thinks fit, but 
any order of refusal shall be subject to appeal. 

PART V. 

Summary Administration. 

74. When a petition is presented by or against a debtor, if the Court is 

Summary administration. satisfied by affidavit or otherwise that the property 
, , , l^he debtor is not likely to exceed in value five 

hundred rupees, the Court may make an order that the debtor’s estate be 

^ summary manner, and thereupon the provisions of this Act 
shall be subject to the following modifications, namely: — 

no notice required under this Act 

shall be published in the Official Gazette ; 

(ii) on the admission of a petition by a debtor, the property of the 
debtor shall vest in the Court as a receiver; 

(in) at the hearing of the petition, the Court shall inquire into the debts 
and assets of the debtor and determine the same, by order in writing, and it shall 
not be necessary to frame a schedule under the provisions of section 33 ; 

(iv) the property of the debtor shall be realised with all reasonable 
despatch and thereafter, when practicable, distributed in a single dividend; 

(z/) the debtor shall apply for his discharge within six months from tlie 
date of adjudication; and 

(‘in) such other modifications as may be prescribed with the view of 
saving expense and simplifying procedure: 

Provided that the Court may at any time direct that the ordinary proce- 
dure provided for in this Act shall be followed in regard to the debtor’s estate, 
and thereafter the Act shall have effect accordingly. 

PART VI. 

Appeals. 


75. (1) The debtor, any creditor, the receiver or any other person 

Appeal aggrieved by a decision come to or an order made in 

the exercise of insolvency jurisdiction by a Court sub- 
ordinate to a District Court may appeal to the District Court, and the order of 
the District Court upon such appeal shall be final : 


NOTES. 

Sec. 74 . — An Ins. Court which makes an 
order for summary administration under S. 74 
IS not entitled to make an order requesting 
another Court, which, in execution of a decree 
against the debtor, has, prior lo the presentation 
of the petition by the debtor, attached his 
salary, to withdraw such attacliment or to make 
no further attachment. Such an order is with- 
out jurisdiction. S. 74 (ii) docs not give the 
Court power lo pass such an order citlicr under 
y 52. 63 C. 535 = 40 C.W.N. 33r>. Duty 
of Court under S. 74 — Insolvcncv petition — 
Power of Judge to transfer to Oflicial Receiver 
for disposal — Enquiry into debts and assets — 
Duly of Court to hold and determine. Seg 1937 
M.WN. 1160. 

c — A” appeal from an order under 

o. 09 is a civil appeal. 36 A. 576=25 I.C. 

C.C.M .— 527 


9O6; 73 I.C. 129. The language of S. 75 of 
Act V of 1920 is materially difTcrent from S 
46 of Act III of 1907. H./d, that the insolvent 

w^as a “person aggri wed ’ within the meaning 
of S. 75 and that he can prefer an appeal, iro 
I.C. 427 — >929 L. 622. See also 1941 Lah 
243* S. 75 very general and clearly covers 
an order passed by the insolvency Tudee under 
S. 70 regarding the finding thj 
/>r,rna fitctc grounds for an enquiry info the 
ofTcnce referred to under S. 69 and appearing 
to have bccncornmitted by the insolvent, and 
making a complaint of the offence in writilig (o 
a NIag.stratc of cornpetent junsdiction. Such 
order nyidc under S. 70 is appealable. 3O p. 
L.R. 1.60 = 1936 L. 871. S. 75 is confin?d to 
cases fall.ng under S. 4 only and a case deci- 
ded under S. 53 docs not properly fail under 
S. 4. 1930 L. 122. Gtiha^J. — An appeal under 
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[S. 7S 

Provided that the High Co^rt, for the purpose of satisfying itself that an 
order made in any appeal decided by the District Court was according to law. 
may call for the case and pass such order with respect thereto as it thinks fit : 


NOTES. 

S. 75, Prov. Ins. Act, can lie only on grounds 
similar to those under S. lOO (i), G. P. Code. 
The decision of the lower Courts based on 
findings of fact cannot be assailed under S. 75. 
59 C. 1135=36 C.W.N. 492. Urider S. 75 
which gives a right of appeal to any person 
aggrieved by the decision come to by the Ins. 
Court, the person aggrieved must have an in- 
dependent right to the relief sought for. 37 
P.L.R. 517. In the absence of any substantial 
reason, the decision of the District Judge on 
the question of fact should not be disturbed. 

148 I.C. 501 = 1934 P- *44- . . 

Aggrieved Party. — The word “aggrieved in 
S. 75 qualifies all the classes of persons previously 
mentioned in the sentence, and neither a cre- 
ditor nor the receiver has any right of appeal 
under the section unless aggrieved. A person 
can only be aggrieved under the section if he 
has been wrongfully refused something which 
he has a right to demand, and inasmuch as 
neither the creditor nor the receiver has any 
right to demand the prosecution of the insol- 
vent, they cannot be said to be aggrieved at an 
order refusing to prosecute the insolvent under 
S. 69 of the Act and as such have no right of 
appeal against that order. 43 P.L.R. 217= 
1941 Lah. 243. The words “aggrieved by a 
decision, etc."’ in S. 75 (1) cannot be read as 
qualifying only the words “any other person] 
preceding them. They must be read as quali- 
fying all the persons who arc entitled to appeal, 
viz., ‘‘the debtor, any creditor receiver or any 
other person.” There is no doubt that S. 75 
(i) confers the right of appeal only on persons 
aggrieved by the order of a Subordinate Court. 
Hence a creditor who has been refused leave 
to prosecute the insolvent for fraudulent sup- 
pression of assets by an order under S. 70 of 
the Act made by a Subordinate Court is not 
aggrieved by the order within the meaning ot 
S. 7 S (i) of the Act, and hence not entitled to 
appeal to the District Court. 1942 Bom. 27 
«43 Bom. L R. 964* ^.n insolvent is an 

aggrieved party, when a debt not provable m 
insolvency, is ad nitted. 45 M.L.J. 166 — 1924 
M. 163; 1929 L. 622. An insolvent whose 

estate has vested in the O.R. is not entitled to 
appeal as a person aggrieved against the order 
of the District Judge passed 
[1919 A. 284 and 1926 M. 559 (F.B.), Rel. on.] 
,54 I. C. 96=1935 ^07 ( I ). Sale by 

receiver Objection by insolvent — Rejection by 

itidec Appeal by insolvent not maintainable- 

67 M.L.J. 942 = 40 L.W. 864. Order directing 
rnoney to be paid to O.A. — Claim by stranger— 
Appeal lies against order of dismissal. 107 I.C'- 
400=1927 L. 423. Alienee of insolvent. 112 
l.C. 623 (i); 7* M L.J. 333=^44 L-W- 97 = 

1936 Mad. 660. A person aggrieved is a man 
against whom a decision has been pronounced, 
which has wrongfully refused him something 
which he had a right to demand, m other 
words, a party 10 the dispute before the Court 
who has endeavoured to maintain the contrary 
of that which has taken place. 118 l.C. 198 — 
,930 S. 2. also 32 P-L.R- 438. Where the 


judge of the Ins. Court granted a lease of a 
hotel to the highest bidder at an auction and 
the prior lessee of a hotel appealed against the 
order granting the lease, held, that the appellant 
was not an “aggrieved person” and that the 
appeal was incompetent. 133 l.C. 436=1931 

L. 586 (i). On the adjudication of 

a Hindu father, receiver obtained an ex parte 
order that his debts were binding on the 
minor sons. The family property was sold and 
the purchaser obtained an ex parte order for 
delivery. Then the minors applied to set aside 
that order but the application was styled as 
one for review of the previous order. The 
application was dismissed and an appeal there- 
from was also dismissed by the District Judge 
that it was not competent under O. 47 » B- 7 * 
Held, that the application, though purporting 
to be under O. 47 » R- * "»ust be deemed to 
be under S. 151 of the G. P. Code, that 
order for delivery passed without notice to the 
sons was void; the order dismissing the 
cation by the minor sons was the first valid 
order which was appealable under S. 75 ; (6 1 

M. L.J. 894, Ref.) 37 i- VV. 720= *933 M.W.N. 

75 = *933 345 = *43 I G* 8 .* 3 - S. 75 

be taken to override the provisions ol U. 47 » 
R. 7, C. P. Code, in so far as it bars a right 
of appeal from an order rejecting an appli- 
cation for review. 53 L.W. 466 — * 94 * 
588=(i9i.t) I M.LJ. 537 - See also 1937 Lah. 
s68. A piece of land in which the insolvent 
had occupancy rights under S. 6 of Punjab 
Tenancy Act was sold in insolvency. The sale 
was subsequently set aside as invalid in a suit 
by the landlord. Thereupon the vendee applied 
to the Insolvency Court for _the_ refund of the 
purchase-money. The application w^ dis- 
missed. Hid, that no question of title was 
involved and that an appeal was not conipe- 
tent from the order dismissing the applicaticm. 
34 P.L.R. 183=1933 L. 628 Refusal by 
Court to consider fictitious nature of alienation 
at instance of receiver — Sale of insolvent s 
interest — Application by purchaser to consider 
Question of title — Issues framed — Revision. i 933 
L. 6n ( 2 )=i 46 LG. 54-^ (i). An insolvent 
has no locus standi in the administration ot ms 
estate. He is not an aggrieved person to 
entitle him to appeal against an order confirm- 
ing sale of his property. 41 A. 243=49 
816. A creditor not being a proper parp’ 
an application, has no right of appeal *^*“ 
an order on that application. 39 A. *52 — 37 
l.C. 76. Creditor, at whose instance, adjudi- 
cation order was made, whether 
of appeal from an order annulling adjudication. 

92 l.C. 235=1926 L. 24. A creditor IS an 

aggrieved person when he is a . 

application under S. 53 or 54 and the sam 
dismissed. 18 L.W. 857=1924 345 * / i 

I.G. 761. See also 56 C.L.J. 440; I.L-R. ({ 94 *J 
Lah. 779. S. 75 is sufficiently wide 
creditor, who is aggrieved by an ^ 

by the insolvency Judge to lodge PP 

39 P.L.R. 214=1937 L. 2. A on 

right of appeal from an order passed on an 
application by O. R. under S. 54 ( 4 ) 147 
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J^i‘ovided, further, that any such person aggrieved by a decision of the 
District Court on appeal from a decision of a subordinate Court under section 4 
may appeal to the High Court on any of the grounds mentioned in sub- 
section (1) of section 100 of the Code of Civil Procedure, 1908. 


NOTES, 

849, Foil.]. 1933 L. 836. See aUo 1934 L. 968 
(i). In an application under S. 6g, if the 
order is that there is no prima J<icie case, a 
creditor cannot be said to be aggrieved. 55 
I.G. 717. See also 118 I.G. 198; 39 P.L.R. 213. 
An O. R. suspended and superseded by a 
special receiver is aggrieved by that order, 46 
M. 405 = 44 M.L.J. 251. An additional Judge 
is not subordinate to a District Judge. 
An appeal lies from his order onlv 

to the High Court. 36 A. 576 = 25 I.G. 986. 
From an order of the Deputy Commissioner, 
an appeal lies to the District Judge only. 
>3 1 -C. 605=15 C.L.J. 239. An appeal from 
an order passed by the senior Sub-Judge in 
the exercise of insolvency iurisdiction lies to 
the District Judge. 34 P.L.R. 176=1933 L. 
307 (1). A first appeal from an order of an 
Assistant District Court passed in its insolvency 
jurisdiction, lies to the District Court and not 
to the High Court. 12 Rang 352=151 I.G. 
798=1934 Rang. 155. Against an order bv 
receiver dismissing an insolvency petition, an 
appeal lies only to the District Court. 38 M. 
15=16 I.C. 820. An order in appeal direciing 
lower Court to take and submit additional 
evidence is not final but is subject to revision, 
6i I.C. 589. The appellate Court has power 
to annul adjudication. 1930 M.W.N. 651. 
Where a Judge holds that the claim is not 
maintainable under S. 4, the order can be 
appealed against under S. 75 read with Sche- 
dule I. 58 C.L.J. 118=1934 C, 122 (2). No ap- 
peal lies from an order refusing to frame specific 
issues as required by the insolvent. 35 P.L.R. 15 > 
= *934.L. 194 ( I ); nor against an order refusing 
to review an order. 1035 P. 177. Where a 
Court which has appointed a receiver in a 
mortgage suit rejects an application made to it 
by the O. R. for removal of the receiver in 
suit and for possession of the mor' gaged pro- 
perties, there is no provision either in the C. P. 
Code or in this Act, which confers a right of 
^pcal against that order. An appeal by the 
O. R. against such rejection is therefore in- 
competent. 39 C.W.N. 384. 

DEcistON. — The word ‘decision’ has an cle- 
ment of finality so far as a particular Court is 
^ncerned. Hence an interlocutory order of a 
Court cannot be said to be a decision of the 
^urt. 58 A. 639= 1936 A.L.J. 9= 1936 A. 80. 

in an appeal. District Court passes an 
order impleading the legal representatives of the 
acceded debtor, it docs not arrive at a deci- 
sion but has only passed an interlocutory order 
and therefore no second appeal lies. Hiijh 

also J-iterferc in revision with the 
order for the same reason. (1936) All. 80. A 
ecLsion upon jurisdiction has only the effect 
_*’®SuIaling^ procedure and where it is not 
su ncient to dispose of the application hardly 
s on a difTrrcnt footing from a ruling as 

o c admissibility of a document tendered or 
c relevancy of a question put and objected 


to in the course of the trial. Such decisions as 
to details of procedure and ad nissibility of C'.'i- 
dence may, no doubt, be regarded as orders in 
a sense but it could not have been intended that 
such decisions should by themselves be open to 
appeal apart from the final dreision disposing 
of the application or matter. Accordingly, an 
order merely holding that the Court has juris- 
diction to entertain applications for scaling 
down debts under Madras Act IV of 1938, in 
respect of debts due by the insolvent and post- 
ing the applications for trial on merits, is not 
appealable under S. 75 of the Act. (1942) 1 
M.L.J. 113. 

Sc' . 75 ( 1 ) and 2 . — See 49 M. 794=96 I.C. 
944=1926 M. 801=50 M.L.J. 602. A creditor 
is entitled to appeal to the High Court against 
an order of the District Judge under S. 41 of 
the Act granting an absolute discharge to the 
insolvent. 1937 O.W.N. 923= 1937 Oudh 450. 
The powers of the High Court under S. 75 are 
wider than those given under S. I15, G. P. 
Code, and the High Court can interfere in 
revision if the order is not according to laiv. 
28 N.L.R. 295. An order passed by a Distrit t 
Court on appeal from a Subordinate Court 
under S. 75 (1) is not open to appeal but can 
be the subject of revision. 8 O.W.N. 1318, 
A Subordinate Court whether of the first or 
second Class is a Subordinate Court to a Dis- 
trict Court within the meaning of S. 3 in re- 
lation to the investment of the powers by the 
Loral Government; and such Court though 
exercises concurrent jurisdiction with the Dis- 
trict Court does not cease to be subordinate 
for the purposes of appeal under S. 75 wJiich 
the High Court has no jurisdiction to entertain. 
I.L.R. (1930) Kar. 527 = 1939 Sind 221. An 
order under S. 25 dismissing a creditor’s appli- 
cation for the adjudication of the debtor is 
appealable. 40 P.L.R. 433. A creditor wlio is 
aggrieved by the derision of the Insolvency 
Court on the pf>int of jurisdiction, has a right of 
appeal under S. 75 (t). 1940 Cal. 244 = 44 G. 
W.N. 333 = 7 > C.L.J. 316. S. 75 gives a right 
of. appeal against orders made in the exercise of 
insolvency jurisdiction by Courts subordinate to 
a District Court not onlv to a person aggrie- 
ved by the decision but also to any creditor. 
1932 O. 61. “Person aggrieved” — Creditor 
not a party to a proceeding by another cre- 
ditor to retard a sale by O.R. which was 
withdrawm. 3t.L.W. 684=61 M.L.J, 714. See 
also 1939 Sind 45: 1937 Lab. 2; 1938 Mad. 
370. .A creditor is entitled to appeal against 
an order by the Insolvency Court which aifccts 
him along with other creditors and it is not 
necessarv’ under S. 75 that he alone should be 
affreted by the order appealed against and not 
jointly with other creditors. 40 P.L..R. .163.= 
1037 Lah. 757 - A creditor has no riglu of 
appeal to the District Court under S. 73 from 
an order of the Insolvency Court refusing to 
sanction a prosecution of the in.solvcnt under 
S. 69 of the Act. The creditor to have a right 
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(2) Any such person aggrieved by any such decision or order of a 
District Court as is specified in Schedule I, come to or made otherwise than in 
appeal from an order made by a subordinate Court, may appeal to the High 
Court. 

(3) Any such person aggrieved by any other order made by a District 
Court otherwise than in appeal from an order made by a subordinate Court may 
appeal to the High Court by leave of the District Court or of the High Court. 


NOTES. 

of appeal under S. 75 mu-^t be aggrieved by 
the order and he is not aggrieved within the 
meaning of that section when the Court in the 
exercise of its discretion refuses to prosecute 
the insolvent. 1937 Rang.L.R. 264=1937 R. 
472. ISee contra in 1937 O.W.N. 762=1701* 

^ Sec. 75 ( 2 ). — The words “any suck person’* in 
S. 75 (2) include the debtor also. An 

appeal to the High Court by the debtor against 
an order of the District Court declining to 
expunge certain debts from the schedule and 
declaring that they have been proved by t^ 
creditors is competent. 17 Pat. 201 = 19 P.L.T* 
821 = 1936 Pat. 471. Where a person makes an 
application under S. 68, objecting to the con- 
duct of the Official Receiver in taking poss- 
ession of property belonging to him and not to 
the insolvent, and the Insolvency Court frames 
an issue on the point and decides that the 
property belongs to the person claiming it, an 
appeal lies against the order releasing the pro- 
perty. 1937 i-ah. 737 = 40 P.L.R. .465* S -.75 

if regulates appeals to Privy Council — Decision 
in appeal by District Judge from Subordinate 
Tudge — Certificate of leave to appeal to Pjjvy 
Council by District Judge-- Appeal to High 
Court against certificate — If lies. 6 ee 40 L.w. 
4,6=1937 Mad. 930. An order requiring to 
show cause why the insolvent should not be 
proceeded against under S. 69 is not appeal- 
able 34 I.C. 777*=23 C.L.J. 553 - . An appeal 
lies against the decision ^ a District on 

a Question of title. 122 I.C. 7^2= 1930 A. 498- 
Where in respect of a creditor’s application 
to set aside a transfer by the insolvent, a plea 

°:^’rpp“rcaaonu„d«^S^68^^The^o 

that Judge upheld the objection. 

wa^ whcihcF there could be an 
Question order of the District Judge 

appeal from the ora of the Court. Held, 

Hiat^houg^i the? District Judge was moved 
that tho g j . j not one of the sections 

iT'odoned in Sch. I mentioned in S. 75 (^). 

investigation which he is expected to make 
^ I /-ase^likc the present should be under 
/and any order passed by him und^ b. 4 

Tip.8 R=l. on.)® 39 P-L-I^ - 4 = .937 

L. a No appeal, will, out leave, .s competent 
r' ti.e Court from an order of the 

nistJ-icl Judge under S. 70 making a 
Uistnc J punishable under S. 69. 

T L R 0935 ) rcal .'^478 = 4 ^ C.W N. 787 = 

^264.; 1937 J-*ah. 432. The consi- 

d^fation for a mortgage consisted of two mam 


items, the second item being of Rs. 3,000, kept 
in deposit for payment to a previous mortgagee. 
The previous mortgage-deed was in possession 
of the second mortgagee; and the discharge 
of the previous mortgage was admitted by the 
first mortgagee. The lower appellate Court 
upheld the annulment of the mortgage under 
S. 53 remarking that there was an initial pre 
sumption of collusion and hence the proof was 
insufficient overlooking the mortgagee’s own 
evidence. Held, that the finding was vitiated 
by an error of law. i 93 ^ 122. A creditor • 

cannot be considered to be an aggrieved per* 
son and as such entitled to appeal under S. 75 
against an order of the insolvency Judge 
refusing to order prosecution of the insolvent 

under S. 69. 39 P.L.R. 213=1937 Lah. 432.. 

See also 1939 Gal. 264; 193? Rang. 472“ *937 

Rang.L.R. 264; 1937 7®“.= 1 *C. 

542. Where a District Judge rclused to moduy 
the terms of an annulment order of his prede- 
cessor, the order of refusal is appealable with 
the leave of the District Court or the High 
Court. 1938 M.W.N. 18 ( i)= 1938 Mad. 461* 
After a notice under S, 19 has been iMUcd 
to the other parties concerned and they have 
appeared under S. 24. the only final orders 
that the Court can pass are eitlicr to adjum- 
cate the debtor an insolvent or to dismiss me 
petition. Where the Court refused permission 
to verify the petition and ordered the same 
«‘to be struck off from the register,” held, that 
the order should be deemed to be one of dis- 
missal passed under S. 25 and that the same 

was appealable. 133 I.C. 626. ^ iy 

Sec. 75 ( 3 ). — The provisions of the O. r. 

Code ought to guide the Courts in appea“ 
under this sub-section. 44 A. 605=1922 A. 

See also 1937 Lah. 568. The High Court and 
District Court have concurrent jurisdiction to 
grant leave to appeal. High Court can grant 
leave though District Court has refused. 29 1 * 
C. 406=19 G.W.N. 760. See also 1935 M. 432- 
But where there is no prayer in the grounos 
of appeal that the High Court may 
leave for the filing of the appeal and , 

nothing to show that the failure of the 
Receiver to obtain leave of the District Court 
for the filing of the appeal was due to a 
/it/tf mistake, that is, a mistake which 
spite of the exercise of due care and cautio » 
die High Court will decline to grant leave to 
appeal at the hearing. 164 LC. 664. 

50 L.W. 202. An order refusing «>. 
transfer is covered by this clause ^od is ^PP p 
able only with the leave of the Court. 33 • 

L.R. 971. Leave may be granted aft®^ P 
of limitation. 151 I.C. 625=1934 * 

Leave of Court to appeal can be B^ant^ ^ 
hearing the appeal. 7^ P. 375 *9 - of 

and even an oral appheaUon in the 
hearing. 164 I-G. 893= *936 R. 4 * 3 - 
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(4) The periods of limitation for appeals to the District Court and to 
the High Court under this section shall be thirty days and ninety days, 
respectively. 


mere fact that an appeal has been admitted 
by a Motion Bench does not necessarily imply 
that leave for the purpose of the appeal was 
granted. It is however open to the Court 
hearing the appeal to grant such leave. 132 I. 
C. 223 (L.). But see 1937 L. 87, where it was 
held, that the admission of the appeal by 
Motion Bench amounted to grant of leave to 
appeal. See also 18 L. 775 = 1937 Lah. 87; 
1937 Lah. 895; 13 Luck. 757=1938 O. loi; 
39 P. L .R. 510=1937 Lah. 249. Where 

the law allows an appeal to be taken only by 
leave to do so; the appeal cannot be regarded 
as having been duly instituted until such leave 
is obtained. Where leave is obtained long after 
the expiry of the period of limitation from the 
date of the order which is to be appealed 
against, sufficient cause within the meaning of 
S. 5, Limitation Act must be shown for not 
duly instituting the appeal within the period of 
limitation. 172 I.C. 253=1937 Rang. 283. 
Where the Insolvency Court refuses to set aside 
a transfer under Ss. 53 and 54, leave to appeal 
should not be given to a creditor unless either 
the District Judge or the High Court is satisfied 
that the receiver has been requested and 
has refused to appeal. 132 I.C. 539=1931 L. 
651. No appeal lies against an order refus- 
ing leave to appeal. 5 L.W. 168=38 I.C. 818. 
Leave of Court can be granted by implication 
by admitting it. 1929 L. 622=119 I.C. 427. 
See also 1929 I.. 636; 1933 L. 642 (2) = 1.45 I.C. 
474“34 P.L.R. 827; 1937 Pat. 665=16 Pat. 

724. Appeal — Competency of — Order of Dis- 
trict Judge refusing to add more persons as 
debtors in the insolvency — Leave of Court may 
be implied. 1933 C. 151 = 56 C.I^.J. 440. An order 
passed by the District C'^iurt, refusing to set aside 
an order of adjudicaticn passed by that Court ex 
P^rle in an appeal against an order by tlie 
Subordinate Judge dismissing an application 
lor adjudication, is appealable to the High 
Court under S. 75 (3). Such an order is not 
a proceeding in the appeal, the appeal itself 
having terminated. 59 M, 1049 = 44 L.W. 97 = 
*936 Mad. 660=71 M.I..J. 333. Appeal by 
debtor — Death pending — Riglit of heirs to pro- 
secute and continue — Abatement. See 1937 All. 
435 - See also 44 P.L.R. 3.^7 (F.B.). 

Sec. 75 ( 4 ). — S. 12 of the Limitation Act is 
not applicable to proceedings under this Act. 

I M. 169=33 M.L.J. 566: 33 A. 738-11 
> 97 * See also 39 M, 593 = 30 I.C. 703. 
See coAtra 46 I.C. 588; 20 I.C. 258 = 9 N.I..R. 
9 ** Ss. 9 and 10 of the General Clauses Act 
apply to appeals under this section. If the last 
day for appeal is excluderl under S. 10, the day 
on which the order appealed against was passed 
must be excluded under S. 9. 42 M. 13 = 35 M. 

53 •• A Court has to record a finding 
and make a complaint under S. 70 of the Pro- 
vincial Insolvency Act. It is only against the 
combined effect of the order that the person 
aggneved, has a right to appeal; hence the 
^gnt to appeal arises only when the finding is 
completed by the forwarding of the complaint 


to the Magistrate. 1939 N.L.J. 495. 

Second Appeal. — The jurisdiction conferred 
by S. 75 is one and indivisible. The tribunal 
in both cases is the ‘^High Court”. Its powers 
are different in the two cases (i.r., revisional 
or appellate) but its jurisdiction is one. The 
manner in which the jurisdiction is invoked is 
a matter of procedure, and the fact that the 
application is labelled an appeal instead of a 
revision would at the most be an irregularity, 
which if it does not affect the merits, or result 
in prejudice or injustice, is curable. Where, 
therefore, the High Court entertained a second 
appeal when only a revision lay and interfered 
on grounds on which it could interfere in revi- 
sion, it is a mere irrcgpilarity m procedure 
which is curable. *935 N. 33. See also 1935 
M. 432; 1941 O.W.N. 1218. When S. 28 

authorises the determination of the question 
raised, the matter cannot fall under S. 4, and 
so no second aopeal can be entertained. 1935 
Nag. 33. No second appeal lies from the deci- 
sion of an Insolvency Court under S. 54 but 
the appeal can be treated as revision under S. 
75. 1940 Lah. 6. A decision under S. 51 that 

a creditor had rcalisied the assets by an execu- 
tion sale after the admission of the insolvency 
petition, falls under S. 4 of that Act. A second 
appeal from that decision is, therefore, compe- 
tent. 42 P.L.R. 29=1940 Lah. 166. Orders 
passed by a District Judge on appeal from 
orders passed from a Subordinate Judge under 
Ss. 53 and 54 are final and are not subject to 
a second appeal to the High Court. The 
second proviso to S. 75 of the Act, which deals 
with decisions of the District Court on appeal 
from decisions of Subordinate Courts under S. 4 
of the Act and allows second appeals to the 
High Court in such cases cannot be construed 
so as to cover orders made under Ss. 53 and 54. 
S. 4 was not intended to cover orders under .S*. 
53 and 54. (1940) Bom. 1=41 Bom. 

I..R. 1258=1940 Bom. 51. See also 44 Bom.L. 
R. 132. An order avoiding a voluntary trans- 
fer is authorised by S. 53; it is not necessary 
to invoke the power undtrr .S. 4 and it is not 
therefore a decision under .S. 4. So, a second 
appeal does not lie from such a decision to the 
High CJourt. 27 N.I..R. 179=1931 N. 153 

(F.B.). also 146 I.C. 490 = 34 P.L.R. g6o= 
1933 L. 634; 1933 M. 53*65 M.L.J. 298; 37 
P.L.R. 224; 1937 O.W.N. 807; 74 C.L.J. 528. 
The words -‘subjec t to the provisions of this Act” 
in S. 4 mean “excluding questions otherwise 
provided for by the provisions of this Act”. So 
an order annulling a sale by the insolvent is 
one provided for by S. 53 to which S. 4 has no 
application. Consequently, the second proviso 
to S. 7 ”> does not apply and no second appeal 
is cc-mpetent from the order of annulment 54 
M. 9 « 9 -=J 93 i M. 745 = 61 M.L.J. 820. A 
secc>nd appeal lies, onlv when the C'ourt decides 
any of the matters referred to in S. 4; but in 
a case in which no question of title or priority 
arises, there is no second appeal. 36 P.L.R. 5 = 
>934 L- 607 (i). See also I.L.R. (1940) Lah. 
40 = 41 P.L.R. 816=1939 L. 346; 1937 L, 
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NOTES. 

441 (Question whether sa’e by insolvent is 
benami). If a District Jud^e entertains an 
appeal which does not lie to his Court, a second 
appeal lies against his decision. The appeala- 
bility from such decision does not depend on 
the view taken by the lower appellate Court 
with regard to the competency of appeal 
before it. 1933 M. 475 - An order of the 
District Court dismissing an appeal against an 
order of the Court of first instance exercising 
insolvency jurisdiction and adjudging a person 
as insolvent is final and no second appeal lies. 
I.R. 1932 L. 645 (i). See also 1939 Lah. 300=42 
P.L.R. 243: 39 P.L.R. 744 ; 1938 All. 28=1937 
A.L.J. 1071. An insolvent who had been 
granted a conditional discharge appealed to 
the District Judge but he impleaded only the 
creditors and not the O.R. An objection on the 
ground of nonjoinder was taken, but the 
Court, while modifying the order, held that 
the non-j binder was a mere irregularity. Against 
the appellate order both the creditor and insol- 
vent preferred appeals. Held, that the order 
under appeal was not covered by S. 4 and that 
no second appeal lay. Held, further, though 
the O.R. was a necessary party to the appeal, 
the High Court was not bound to interfere in 
revision when the O.R. himself had not moved 
in the matter. 132 I.C. 526=1931 L. 647. It 
is clear from the second proviso to S. 75 (1) 
that no second appeal to the High Court from 
an order made by the District Judge setting 
aside in appeal an order of adjudication passed 
by a Subordinate Court. Such an order cannot 
be said to be order passed under S. 4 of the 
Act. 44 Bom.L.R. 132 ; 1940 Bom. 51. On 
this point, rrr also 1933 L. 634. An order of 
the District Judge refusing to gi'ant an absolute 
discharge to an insolvent cannot form the sub- 
ject of second appeal. It can however be the 
subject of revision. 35 P.L.R. 114=1934 L. 
198. No second appeal lies from an order, 
made on an application un cr S. 61 by a cre- 
ditor, claiming priority for certain debts due 
to him on account of rent for the premises in 
which the insolvent’s goods are stored by the 
O.R. 39 P.L.R. 314=1937 L. 96. A question 
as to the right of the petitioning creditor to 
file his petition and the existence of his debts 
is not one falling under S. 4 of the Act and 
the decision on such a question is therefore 
not open to second appeal. 36 Bom.L.R. 1236 = 
1935 B. 80. 

Revision. — The question whether a parti- 
cular transaction is genuine or bona fide, or 
whether it is fictitious or not made in good 
faith is a mere question of fact and not of 
law. The decision on such a question is not 
open to revision. 37 P.L.R. 224. It cannot 
be held that the High Court has no power to 
interfere in revision with a decision of the 
District Judge in appeal. But the High Court 
should be very reluctant to interfere in revision 
unless the order is perverse or palpably wrong. 
154 I.C. 908=1935 O.VV.N. 374. In exerci- 
sing the revisional jurisdiciion under the Insol- 
vency Act, the High Court has got wider powers 
than those vested in it by S. 115 of the C. P. 
Code. All that the Court has to decide is 
whether or not the order sought to be revised 


is in accordance with law. I.L.R. (1938) All. 84 
1937 A.L.J. 1221 = 1938 All. 59. See also 40 
Bom.L.R. 1025; 42 G.W.N. 1153 = 69 C.L.J- 
229=1939 Cal. 490. Whether under S. 75 a 
single creditor is or is not entitled to appeal 
in cases where a receiver has been appoin- 
ted, in a revision. High Court is entitled 
under S. 75 to act suo motu on the facts being 
brought to its notice even by any credi* 
tor. 1937 Nag. 31, An application by an 
insolvent to the insolvency Judge to set aside a 
mortgage of his occupancy rights made by the 
O. R. falls within the scope of S. 68. In such 
circumstances, S. 4 which is subject to the other 
provisions of the Act could not be held to be 
applicable, and a second appeal is, therefore, 

^ not competent from the order of the District 
Judge on appeal. The High Court has, how- 
ever, ample power to interfere in revision under 
S. 75. 160 I.C. 921 (2) = 38 P.L.R. 233=1936 

Lah. 502. See also 58 All- 639=1936 A.L.J. 
9 i *939 All. 80; 41 P.L.R. 655. Where the 

order was passed in the first instance by the 
receiver and not by a Court subordinate to the 
District Judge, revision under S. 75 does not 
lie. The revision however may be trea'ei as 
having been made under S. 115* CS>de, 

read with S. 5, Insolvency Act. 41 P.L.R. 884= 
1939 Lah. 460. An appeal lies to the District 
Court under S. 75 (1) from an order of a 

Small Cause Court Judge, exercising insolvency 
jurisdiction, refusing to take proceedings against 
the insolvent under S. 69. As the remedy by 
way of appeal is open to the aggrieved party, a 
revision application is incompetent. 1937 
N. 236=1937 Oudh 247; 1937 O-W.N. 7625 

1937 Rang. 472. 

Notice of Appeal. — In an appeal against 
dismissal of an application for adjudication, 
notice of appeal should be sent to substantial 
number of creditors. 37 I.C. 391. Only parties 
directly affected by order appealed against arc 
entitled to notice. 27 I.C. 144=20 M.L.J. 45 ** 
Non-service of notice on legal representatives of 
one creditor would not vitiate the appeal. But 
the heirs may have the proceedings reopened M 
the ground of non-service of notice. See 44 C. 
L.J. 108=1926 Cal. 1210; 42 C.W.N. 1143 ’ 

Procedure regarding issue of notices to creditop 
in discharge proceedings is prescribed primarily 
in order to afford them a reasonable oppor- 
tunity to appear at the time of the hearing of 
the application for discharge. Where during 
the course of discharge proceedings started by 
the insolvent, a creditor who is party to 
proceedings dies, the criterion which should w 
adopted for deciding whether the heirs of such 
creditor should be substituted to 
whether or not the interest of such heirs would 
be adversely affected by their non-substitutpo. 
42 C.W.N. 1*53=1939 Gal. 490=69 C.L.J. 
229. 

Parties. — In an appeal by a secured 
tor whose rights were negatived,^ the _ otDC 
creditors are not necessary parties, ** ^ 

receiver is impleaded. 58 I.C. ' 

401. Where a person is adjudged 
the application of two creditors, and, on '*** 
of the O. R. to apply for annulling a morj 
gage executed by the insolvent, the a 
creditors apply for the same and gc “ 
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PART VII. 

Miscellaneous. 

76. The costs of any proceeding under this Act, including the costs of 

maintaining a debtor in the civil prison, shall, subject 
to any rules made under this Act, be in the discretion 
of the Court in which the proceeding is had. 

77. All Courts having jurisdiction in insolvency and the officers of such 

Courts, respectively, shall severally act in aid of and 
be auxiliary to each other in all matters of insolvency, 
and an order of a Court seeking aid with a request to 

another of the said Courts shall be deemed sufficient to enable the latter Court 
to exercise, in regard to the matters directed by the order, such jurisdiction as 
either of such Courts could exercise in regard to similar matters within their 
respective jurisdictions. 

78. (1) The provisions of sections 5 and 12 of the Indian Limitation Act, 

j . . . 1908, shall apply to appeals and applications under 

imi a ion. this Act, and for the purpose of the said section 12, 

a decision under section 4 shall be deemed to be a decree. 


Courts to be auxiliary to 
each other. 


NOTES. 

mortgage annulled, both creditors and the O. 
R. are also necessary parties to the appeal filed 
by the morigagee, and, if all of them are not 
impleaded, the appeal is incompetent. 14R I.C. 
3*9 (*)— *934 Lah. 36 (i). See also 41 C.W.N. 
1079 = 66 G.L.J. 3 * 5“*937 Cal. 517. 

See. 76 . — The provisions of S. 76 arc not 
mandatory. There is no prohibition to a Court 
exercising its discretion in the matter of costs 
and in the exercise of that discretion applying 
the p'ovisions ofS. 35*A, G. P. Code, to such 
cases as it deems fit for such application. (1930 
Rang. 166, Dist.). 158 I.C. 394=1935 Nag. 
207. 


Sec. 77 .— Where the Court which has adjudi- 
cated the insolvent has recognised the Court of 
the place where part of the property ot the insol- 
vent 4 s situate as a Court hav'ing full jurisdiction 
to decide claims to that property, having pre- 
viously requested that Court to aid it in the sale 
of that property, and the aiding Court has 
accepted jurisdiction, the proper Court to deal 
With claims to the property which is sold by the 
aiding^ Court is the latter Court. The fact that 
there is no special request by the Court which 
has adjudicated to the aiding Court in the matter 
of a particular claim makes no difference, be- 
cause there is no necessity for it, when the 
adjudicating Court has previously requested 
that Court to aid it and has acknowledged that 
»t had left the aiding Court to decide all 
mattere relating to the property situate within 
the jurisdiction of the aiding or auxiliary 
53 L.W. 370=1941 Mad. f,ao=(i94i) 

* M.L.J. 423. An auxiliary Court acting on a 
^tter of request under S. 77 of the Act which 
has authorised the Official Receiver to take 
P®*^**lon and sell property, has no power to 
conduct enquiries su^equent to the sale and to 
*U into claims by third parties who 

allege that possession was wrongly delivered. In 

the matter has got beyond the stage 
which the Court is entitled under S. 56 to 
consider who is in possession. 1940 M.W.N. 

9 ® 5 ’= 5 * L.W, 377=1941 Mad. 75. 


Sec. 78 . — The section has no application to 
a case in which the decree-holder and not the 
judgment-debtor is the insolvent. Where all 
that happened was that a petition was filed by 
a creditor and the O. R. was appointed as 
interim receiver, but before the stage of adjudi- 
cation was reacted the insolvency petition was 
withdrawn, it cannot have any effect in extend- 
ing the time within which the execution peti- 
tion should be filed. (1929 M.W.N. 369, Appr.) 
1931 M.W.N. 1014=1931 Mad. 784. The 
provisions of S. 5, Limitation Act, cannot be 
applied to the amendment of an insolvency 
petition by the addition of a creditor-partner 
after the expiration of three months from the 
act of insolvency, because an insolvency peti- 
tion is not an “application" within the meaning 
of S. 78 of the Act. 34 L.W. 799 = 61 M.L.J. 
544. See also 1937 A. M.L.J. 101. This section 
docs not create or take away any substantive 
right. The Court can excuse delay under S. 5, 
Limitation Act. 45 M.L.J. 844=1924 Mad. 
400; r8 L.W. 857=1924 Mad. 345. There is 
no question of enlarging the period of limitation 
in favour of insolvents who happen to be cither 
decree-holders or creditors in so far as procee- 
dings to be taken against their debtors are 
concerned. Meld, further, that S. 78 really enacts 
a further exception to S. 9, Limitation Act, and 
any person claiming to take advantage of 
an exception should clearly prove that he 
comes within it. 30 L.W. 327=1929 Mad. 715- 
Applicabilily — Suit brought during pendency 
of insolvency proceedings — Saving of limitation. 

I 14 I.C. 227. Quaere . — The question whether 
the term “application” as used in S. 78 includes 
a petition for insolvency is not free from 
difficulty, there being opposite views on the 
point. 1930 Lah. 417 (2). No doubt the 
period from the date of the adjudication to the 
date of annulment cannot be excluded under 
S. 78 in case of an execution of a decree, unless 
the debt to which the decree related was proved 
in insolvency. Where, however, the applica- 
tion for execution is directed again-st the person 
of the judgment-debtor and not against the 
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(2) Where an order of adjudication has been annulled under this Act, 
in computing the period of limitation prescribed for any suit or application for 
the execution of a decree (other than a suit or application in respect of which 
the leave of the Court was obtained under sub-section (2) of section 28) which 
might have been brought or made but for the making of an order of adjudica- 
tion under this Act, the period from the date of the order of adjudication to 
the date of the order of annulment shall be excluded: 


NOTES. 

property movable or immovable, the decree- 
holder will, if he applies promptly after the 
cessation of the protection order, be entitled to 
the exclusion of the period during which the 
protection order was in force. 1930 All. 580 
(2). 

Sec- 78 ( 2 ). — S. 78 (2) applies only to a suit 
or application for the execution of a decree 
[other than a suit or application in respect of 
which the leave of the Court was obtained under 
sub-S. (2), S. 28], which might have been 
brought or made but for the making of an order 
of adjudication. S. 78 (2) is not intended to 
extend the period of limitation for a suit or 
application brought by the insolvent himself, 
and it is inserted purely for the benefit of credi- 
tors who were prevented from proceeding 
against him by the order of adjudication. I.L. 

R. ( 1936) N. 41 = 1 936 N. 117. Se^ also (1937) 2 

M.L.J. 703 ; 51 L.W. 697=1940 Mad. 716 = 
(1940) 2 M.L.J. 17 ; 1936 Mad. 290. The 

applicability of S. 78 (2) is not confined to the 
period of limitation fixed by the Limitation Act, 
but extends to other statutes including the C. P. 
Code. The language ofS. 78 (2) is quite gene- 
ral, clear and definite, and comprehensive 
enough to afTcci and control the computation of 
the period of time limited, whether by S. 48, C- 
P. Code, the Limitation Act or any other statute. 
The period of 12 years fixed by S. 48, C.P. 
Code, is a “period of limitation’* within S. 78 (2) 
of the Provincial Insolvency Act and therefore 
in computing the period of 12 years limited by 

S. 48, C. P. Code ; the time during which the 
insolvency of the judgment-debtor was pending 
must be excluded. I.L.R. (i 939 ) Mad. 611 = 
48 L.W. 881 = 1939 Mad. 270. The words 
'' annulled under this Act'* in the section are not 
limited to annulment under the Chapter An- 
nulment of adjudication’* beginning from S. 3-5 
of the Act. They include also the case where 
the owner of adjudication was discharged by the 
Court of appeal. Hence the period between 
the adjudication and the final disposal of the 
application should be omitted in computing the 
period of limitation for the suit. 14 L. 426 = 
1933 L. 769. See also 1937 G. 138 ; 1936 Mad. 

Where an appeal is filed without obtain- 
ing leave, but subsequently leave is obtained 
after the period of limitation, limitation may be 
reckoned up to the date on which memo of 
appeal is presented, or in any case the delay in 
filing the appeal, may be excused under this 
section 151 I.C. 625= i 934 R- 1 1 7- .S. 48. C. P. 
Code, is governed by S. 78 (2) of this Act. The 
words "lire prriod of Umitadon pre'crihed for any suit 
or applicaiion for th' e'<ecution of decree** are general 
and comprehensive and refer to the period of 
limitation prescribed in any law for the time 
being in force. They can control or modify the 
period of time allowed not only in the statute of 


limitation but also in S. 48, C. P. Code. 134 

T.C. 878 = 8 O.W.N. 1186. In order to claim 
for purposes of limitation an exemption of the 
period between the order of adjudication and 
the order of annulment, the creditor must show 
that the Ins. Judge either passed a formal order 
under S. 33 or that there were proceedings 
which by necessary implication were tantamount 
to such an order. 32 P.L.R. 905=1932 L. 173; 
*937 O.W.N. 1143=1938 Oudh 8. Where a 
creditor had done all that was necessary to 
prove his debt, it must be a^umed in the 
absence of a decision by the receiver refusing to 
admit the debt, that the debt was proved, 
though the O.R. by inadvertence omitted to 
mention the debt in the schedule. So, ^e 
decree-holder is for the purposes of execution 
against the judgment-debtor entitled to deduct 
the time between the date of the adjudication 
order passed against the judgment-debtor and 
the annulment thereof. 142 l.G. 644=1933 
101. Limitation for proving debts ceases to run 
during insolvency proceedings. Where there- 
fore a creditor sues after ordinary period of 
limitation is over, but before annulment of ad- 
judication order, the proper course is not to 
dismiss the suit but to permit him to withdraw 
suit with liberty to sue again after annulment 
of ad udication. ‘ 1933 R. 75 - 

Proviso. — Before a party can claim the bene- 
fit of the exclusion enacted in S. 78 (2) two 

conditions must be satisfied; Firstly, the suit or 
application in which limitation is pleaded must 
be in respect of a debt provable under the Act, 
and secondly, it must also have bfen proved 
under the Act. “ Proved ** under S. 78 (2), 
proviso, means proved under S. 49 of the Act, 
and not any kind of proof at any stage of a 
proceeding without reference to the purpose for 
and the manner in which it is given. The proof 
of a debt in insolvency means that kind of proof 
only which entitles a creditor to have his name 
entered in the schedule and none other. There- 
fore evidence given to make out that a petitions 
ing creditor is qualified to apply to have the 
debtor adjudicated insolvent is not proof of in- 
solvency, and cannot entitle a creditor to claim 
exclusion of time under S. 78 (2I, if he has not 
proved his debt under S. 49 ^f Act. 5 * L. 
W. 697=1940 Mad. 7 i6=(i94o) 2 M.L.J. *7 
= I.L.R. (i9it) Mad. 136. See also L.W. 
5^0=1936 NIad. 290. The word 'provea 
occurring in the proviso to S. 78 is used not in 
its ordinary sense under the said Act, but m 1 
technical insolvency sense and that for the " 
pose of this proviso, a debt is ‘proved w|« 
those steps in respect of it which arc prescrioea 
by S. 49 (i) have been taken. The 

‘proved’ is in relation to a provable debt, sa^ 
fied. when a proper ‘affidavit verifying* it 
been delivered or sent by registered post to tiic 

Court. 1940 A.W.R. (H.C.) 454=t940 AU' 
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Provided that nothing in this section shall apply to a suit or application 
in respect of a debt provable but not proved under this Act. 


79. [(1) The High Court may, with the previous sanction 'of the Provin- 

cial Government, make rules for carrying into effect 
the provisions of this Act.] 


Power to make rules. 


(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide — 

(a) for the appointment and remuneration of receivers (other than 
Official Receivers), the audit of the accounts of all receivers and the cost of 
such audit. 


(6) for meetings of creditors, 

(r) for the procedure to be followed where the debtor is a firm, *[*] 

(d) for the procedure to be followed in the case of estates to be adminis- 
tered in a summary manner, ®[and 

(^) for any matter which is to be or may be prescribed.] 

(3) All rules made under this section shall be published, *] 

in the Official Gazette, * *] and shall, on such publication, have effect as 

if enacted in this Act. 


80. ( 1 ) The High Court, with the like sanction, may from time to time 

direct that, in any matters in respect of which juris- 
powers to diction is given to the Court by this Act, the Official 
cia eceivers. Receiver shall, subject to the directions of the Court, 

have all or any of the following powers, namely : — 


LEG. REF. 

‘Substituted by A. O., 1937. 

•The word “and” at the end of cl. (c) was 
omitted and the word “and” at the end of cl. 
(d) and cl. (r) were added by Act XXXIX of 
*926, S. 6. 

•Words “in the Gazette of India or* and ‘as 
the case may be’ omitted by A.O., 1934- 

NOTES. 

494 * Where subsequent to the adjudication of 
a person as insolvent, a decree is obtained not 
only against the insolvent but also against the 
O.R. who was impleaded as a party to the suit, 
the debt must be taken to have been “proved,” 
within the meaning of the proviso to S. 78, 
although the formal method of proving the debt 
as provided bv the Act was not adopted, and 
consequently the proviso docs not apply to such 
a case. 53 M. 243=122 I G. 341 (1) ; 1930 M. 
356 {i) = 58 M.L.J. 170. A person who has 
lodged a proof and fulfilled all the requirements 
ofS. 49 proved his debt within the meaning 
of the proviso. 57 M. 767 = 1934 M. 465=67 
M.L.J. 45. See also 1938 Mad. I4‘2=(i938) 2 

M.L.J. 883. But see 1934 N. 282. 

Sec. 79 . — Service of notice of insolvency pro- 
ceedings on agent of debtor is as good as service 
on debtor. 39 M. 6)3 = 29 M.L.J. 788. It is 
clear from S. 79 (2) (r) that the l.cgisla:urc 
contemplated orders of adjudication being pas- 
sed against firms. Moreover, a firm is not a 
separate legal entity ; nor is it a distinct person. 
It is merely a shorthand form for collectively 
designating all the partners in a firm and an 
of adjudication passed against the firm is 
an order against individual partners who con- 

C.C.M.— S28 


stitute it. 119I.C. 735= * 929 L. 447. Amend- 
ment of R. 34 regarding advertisement suggested. 
55 A. 636=1933 A.L.J. 1340=1933 A. 600. 
Creditors upon whom notices of the date of 
hearing of the application for discharge arc ser- 
ved in accordance with the provisions of R. 9, 
framed under S. 79 do not thereby become 
parties to the proceedings in the same sense 
that plaintiffs and defendants arc parties in a 
civil suit. If some of such creditors die during 
the 'pendency of an appeal filed by the insolvent 
against the order disallowing his application for 
discharge, the failure to make their heirs parties 
to the appeal does not necessarily render the 
appeal incompetent. The criterion which should 
be adopted for the purpose of deciding whether 
such heirs should be substituted, is to ascertain 
whether or not the interests of such persons are 
likely to be adversely affected by their non-sub- 
stitution. Heirs of creditors who have taken no 
interest in the proceedings beyond proving their 
debts and heirs of creditors who have even failed 
to prove their debts, cannot be affected in any 
way by their non-substitution, and the fact that 
they have not been impleaded in the case, can 
not therefore in any way affect the competenev 
of the appeal. 69 C.L.J. 229 = 42 C.W.N. 1153 
= *939 C’al- 490. The effect of the adjudication 
of a firm carried on by a joint Hindu familv as 
an i solvent, is to make all the members of the 
family insolvents. 1935 A.L.J. 673=1935 A. 

643- 

Si C- 79 ( 2 ) (a). — Xagpiir Insolvency Rules, 
R- * 3 — Scope — If controls S. 56 (2) {b). See 

1938 N.L.J. 40. 

Sec. 80 . — The O.R.’s Court is not a Court 
subordinate to that of the District Court. 40 
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(a) ^ {^Omitted') ; 

(d) to frame schedules and to admit or reject proofs of creditors- 

(c) ^(Omitted) ; * 

(d) ^(Otnitfed) ; 

(e) to make interim orders in any case of urgency; and 

(/) to hear and determine any unopposed or ejir parte application. 

(2) Subject to the appeal to the Court provided for by section 68, any 
order made or act done by the Official Receiver in the exercise of the said powers 
shall be deemed the order or act of the Court. 

81. Any Provincial Government * *] may, by notification in the 

Official Gazette, declare that any of the provisions of 
this Act specified in Schedule II, shall not apply to 
insolvency proceedings in any Court or Courts having 
jurisdiction under this Act in any part of the territories 
administered by such Provincial Government. 

82. Nothing in this Act shall — 

(а) affect the Presidency-towns Insolvency Act, 1909, * *]. 

(б) apply to cases to which Chapter IV of the Dekkhan Agriculturists 
Relief Act, 1879, is applicable. 

83. ^[(1) * ♦]. 

(2) "Where in any enactment or instrument in force at the date of the 
commencement of this Act, reference is made to Chapter XX (of Insolvent 
Judgment-debtors) of the Code of Civil Procedure, 1877, or of the Code of 
Civil Procedure, 1882, or to any section of either of those Chapters, such reference 
shall, so far as may be practicable, be construed as applying to this Act or to the 
corresponding section thereof. 

SCHEDULE I. 

[See Section 75 (2).] 

Decisions and Orders from which an appeal lies to the High Court under 

section 75 (2). 


Power of Provincial 
Government to bar applica- 
tion of certain provisions to 
certain Courts. 

Savings. 


Section. 


Nature of decision or order. 


4 

25 

26 
27 
33 
3S 
37 

41 

50 

.S3 

54 

*[69 


Decision of questions of title, prioritj , etc . rising in insolvency. 

Order dismi« 5 sing a petition. 

Order awarding compensation. 

Order of adjudication. , . , 

Orders regarding entries in the schedule- 

Order annulling adjudication. 

Order declaring the conditioris on which the debtor s property shall revert 
to him on annulment of adjudication. 

Order on application for discharge. ^ ... 

Order disallowing or reducing entries in the schedule. 

Order annulling a voJuntarv transfer. , 

Decision that a transfer of property is a preference in favour of a cr editor 
* * •] 


LEG. REF. .... 

‘Clauses (a),(c) and (d) were omitted by Act 

XXXIX of 1926. . 

*The words “with the previous sanction ot 
the Governor-General in Council*’ were repealed 
by Act XXXVIII of 1920. 

•Word and figures **or S 8 of the 
Burma Courts Act, 1902“ omitted by Act VIII 

of 1930. 

♦Repealed by Act XII of 1927- 

NOTES. 

M 752 = 32 M.L.J. 449 - Official Receiver- 
Power to bind creditors — Proceeding by credi- 
tor to obtain personal decree against insolvent 


for debt due under mortgage — Official Receiver 
made party — Decree, if binds all creditor*— 
Power of Official Receiver to order decree-holder 
to prove debt in insolvency. See I.L.R. (*94W 
Lah. 345 . Where an Official Receiver 
orders acting under powers conferred by S. TO, 
he acts as a Court and orders passed by Dbtrtct 
Judge on appeal from such orders are rcvisable 
by the High Court. 1941 A. M.L.J. 108 . 

Sec. 80 (1) (b). — Framing a schedule of cre- 
ditors by receiver after an ex parte enquiry 
not a final or Judicial deci ion of claims. 45 * * 
G. 67=41 
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SCHEDULE II. 

(See Section 81.) 

Provisions of the Act, application of "which may he barred by Provincial 

Governments. 


Provision** of the Act. 


Subject. 


Section. 

26 

28, sub'section (3) 
34 


Award of compensation. 

Reputed property of an insolvent. 
Debts provable under the Act. 


38 

39 

40 

42 sub-sections (1) and 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 



61, [except clause (a) of 
sub section (1) and sub 
section (4)J, 


62 

63 

64 

65 



66 

72 


Comp'^sitions and schemes of arrangement. 
Obligation to refuse absolute discharge. 


Method of proof of debts. 


£fTect o5 insolvency on anitcedent transactions. 


Priority of debts. 


Dividends. 


Management by and allowance to insolvent. 

Penalty for obtaining of credit by undischarged insolvent. 


SCHEDULE III. 
(Repealed by Act XII of 1927.) 


THE PROVINCIAL SMALL CAUSE COURTS ACT (IX OF 1887).* 


Year. 


No. 


Short title. 


A 


mendment. 


1887 


IX 


Provincial Small 
Courts Act, 1^87. 


Cause 


i';cpea:ed m part. X of 1888: XII of 
1891 ; IX of 190.^, S.-32; I of lOSH 
Repealed in part and :.metidcd. X of 

1 9 1 4 • 

Amended. IV and VI of 1914: XI of 

1915 : IX of 1922; I of 1926; I of 
19.15 ; (.overnment of India (Adapta- 

tion of !• dian Laws) Order. 1937. 


LEG. REF. fY* P" 331 and for proceedings in Council, ice 

For Statement of Object* and Reason*, *ee ibid., 1 886 , Supplement, pp. 8 and q and ibid 

C^Ut of India, i 886 , Pt. V, p. 8 ; for Report 1887 , Pt. VI, p. 25. ' 

of the Select Committee, see ibid., 1887 , 



4220 


[S. 1 


The Civil Court Manual .(Imperial Acts). .. 

CONTENTS. 


CHAPTER I. 

Preliminary. 

Sections. 

1. Title, extent and commencement. 

2. [Repealed}. 

3. Savings. 

4. Oefinition. 

CHAPTER II. 

Constitution of Courts of Smai.l Causes. 

. 5. Establishment of Courts of Small 
Causes. 

6 . Judge. 

7. Appointment of times of sitting in certain 
circumstances. 

8. Additional Judges. 

9. [Repealed'^, 

10. Power to require two Judges to sit as a 
bench. 

11. Decision in case heard by a bench. 

12. Registrar. 

13. \RepeaUd'\. 

14. Duties of ministerial officers. 

CHAPTER III. 

Jurisdiction op Courts of Small Causes. 

15. Cognizance of suits by Courts of Small 
Causes. 

16. Exclusive Jurisdiction of Courts of Small 
Causes. 

CHAPTER IV. 

Practice and Procedure. 

17. Application of the Code of Civil Pro- 
cedure. 

18. Trial of suits bv Registrar. 

19. Admission, return and rejection of 


Sections. 

plaints by Registrar. 

20. Passing of dcci'ees by R«:gUtrar On con- 
fession. 

ar. Execution of decrees by Registrar. 

22. Adjournment of cases by chief minis- 
terial officer. 

23. Return "of plaints in suits involving ques- 
tions of title. 

24. Appeal from certain orders of Courts of 
Small Causes. 

25. Revision of decrees and orders of Courts 
of Small Causes. 

26. [Repealed.^ 

27. Finality of decrees and orders. 

CHAPTER V. 

Supplemental provisions. 

28. Subordination of Courts of Small Causes. 

29. Seal. 

30. Abolition of Courts of Small Causes. 

31. Saving of power to appoint Judge of 
Court of Small Causes to other office. 

32. Application of Act to Courts invested 
with jurisdiction of Court of Small Causes. 

33. Application of Act and Code to Court 
so invested as to two Courts. 

34. Modification of Code as so applied. 

35. Continuance of proceedings of abolished 
Courts. 

36. [Repealed."^ 

37. Publication of certain orders. 

THE FIRST SCHEDULE. — [Repealed.^ 

THE SECOND SCHEDULE. — Suits except- 
ed FROM the cognizance OK A COURT OF 
Small Causes. 


[24th February, 1887. 

^ct to coftsolidote attd ayyietid the low relating to Courts of Stnall Causes , 

established beyond the Presidency-toivns. 

Whereas it is expedient to consolidate and amend the law relating to 
Courts of Small Causes established beyond the local limits for the time being of 
the ordinary original civil jurisdiction of the High Courts of Judicature at Fort 
William in Bengal and at Madras and Bombay ; It is hereby enacted as follows : — 


CHAPTER I. 

Prelim in ary. 


com- 


1 . ( 1 ) This Act may be called The Provincial 

Small Cause Courts Act, 1887 .^ 

(2) It extends to the whole of British India and 


Title, extent and 
mencement. 


LEG. REF. 

*Ss. I'S, 32, 37^38. 39 and 40 of the Bengal. 
North-Western Provinces and Assam Civil 
Courts Act, 1887 (XII of 1887) apply to Courts 
of Small Causes constituted under this Act, see 
Act XII of 1887, S. 40, E. B. & A. Code, Vol. 

®As to definition of ‘‘British India,’* see In- 
terpretation Act (52 and 53 Viet., c, 63), S. 18, 

cl 4; Gazette of India, 1889, Ft. I, p., 545 and 
the General Clauses Act (X of 1897), S. 3 (7). 


NOTES. 

Sec. 1 . — The object of the Small Caujc 
Courts Act is to provide a speedy and cheap 
means of settling dispute.^. Short jadgofiej'ts are 
generally written as the understanding is that 
the case is heard and disposed of at one sitting* 
or if working hours are over, it is to be taken 
up and determined on the next working day- 
Where the whole evidence is heard by one 
Judge and judgment written by his succeswr* 
though there is no objection in law to such a 
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(3) It shall come into force on the first day of July, 1887. 

2, (1) \Repealed of enactments f \ Repealed by the Repealing and Amending 

Act, 1891 (X// of 1891). 

(2) [Construction.] {Repealed by Act I of 1938.] 

3. Nothing in this Act shall be construed to 


Savings. 


affect 


(a) any proceedings before or after decree in any suit instituted before 
the commencement of this Act ; or 


(6) the jurisdiction of a Magistrate under any law for the time being in 
force with respect to debts or other claims of a civil nature, or of village- 
munsiffs or village-panchayats, under the provisions of the Madras Code, or of 
villago-munsiffs under the Dekkhan Agriculturists’ Relief Act, 1879; or 

(c) any local law or any special law other than the Code of Civil Proce- 
dure. 


4. In this Act, unless there is something repugnant in the subject or con- 
text, “Court of Small Causes” means a Court of 
Small Causes constituted under this Act, and includes 
any person exercising jurisdiction under this Act in any such Court. 


Definition . 


CHAPTER II. 

Constitution of Courts of Smali. Causes. 

5 (1) The Provincial Government, '[* * * 

in writing, establish a Court of Small Causes at any 
Establishment of Court-> jjlace within the territories under its administration, 
of Small Causes, beyond the local limits for the time being of the 

ordinary original civil jurisdiction of a High Court of Judicature established in 

a Presidency-town. 

(2) The local limits of the jurisdiction of the Court of Small Causes shall 
be such as the Provincial Government may define, and the Court may be held 


'The words “with the previous sanction of 
the Governor General in CounciT* were repealed 
by Act IV of 1914. 

notes. 

procedure, it is opposed to the whole spirit of 
the Small Cause Courts Act. * 94 ® A.M.L.J. 

131. 

Sec. 2 ( 3 ). — The powers of a S. C. Court 
under this Act have been conferred upoii the 
Courts of the Sub-Divisional Olliccrs of Anqul 
and of the Khondmals by S. i.s of the .AnRul 
Dsstrict Regulation (I of 1894I. as substituted 
by S, 8 of the Angul District (Ainendinetu) Re- 
gulation (IV of 1904), Ben. Code, Vol. I. 

General. — While the old Act gave to the 
Small Cause Court jurisdiction only in certain 
specified matters, the present Act proceeds upon 
another basis, excluding from the juris<iiction 
of the Courts of ^mall Causes certain nuyters 
and leaving to these Courts a residuary jurisdic- 
tion. I.L.R. (1939) Kar. i34=«939 35. 


S. C. Court can pass an order under S. 95, C. 
P. Code, and that order is not appealable. 26 
I-C. 359. A decision of a S. C. suit tried as a 
regular suit is not appealable. 39 loi =37 1* 
C. 92. See 33 M. 3^3 (F.B.). But see 45 I.C. 
645. Though there is no appeal, it can be set 
a idc on the ground of fraud. 63 I.C. 712 = 48 
C. 298. A S. C. Court acting as such cannot 
attach immovable property in execution of a 
decree. T his is so even though the S- C. Court 
is also an ordinary Court unless the decree has 
been fiirmally transferred to the ordinary side. 
114 I.C. 329=1929 I-. 398. A S- C. Court 
Judge is not bound to record the evidence in 
exlenso but if is incumbent upon him to record 
such statements of witnesses, or to make a sum- 
mary of those statements in the deposition, as 
recorded, on which he relies in his judgment. 41 
C.W.N. 412= 1937 Cal. 308 = 64 C.L.J. 456. 

Sec. 3 . — Village NIunsif’s Court and S. C. 
Court have concurrent jurisdiction for sums 
within the former’s j urisdiciion. 13 * 45 » 5 

M.H.C.R. 45. 




The Crvit Court Manual (Imperial Acts).> 


[S. 6 


at such place or places within those limits as the Provincial Government 
may appoint. I ■ ^ » 

6. '[When a Court of Small Causes has been 
Judge. established there shall be appointed, by order, in. 

writing, a Judge of the Court : 

Provided that if the Provincial Government so direct, the same person 
shall be the Judge of more than one such Court,] 


7. (1) A Judge who is the Judge of two or more 

Appointment of times of such Courts may, with the sanction of the District 
sitting in certain circum- Court, fix the times at which he will sit in each of the 
Stances. Courts of which he is Judge. 

(2) Notice of the times shall be published in such manner as the High 
Court from time to time directs. 

8. (1) *[If the Provincial Government so directs, there may be appointed, 

by order in writing, additional Judges of a Court of 
Additional Judges. Small Causes or of two or more such Cpurts.] 

(2) ®[An] Additional Judge shall discharge such of the functions of the 
Judge of the Court or Courts as the Judge may assign to him, and in the dis- 
charge of those functions shall exercise the same powers as the Judge. 

(3) The Judge may withdraw from ®[an] Additional Judge. any business 
pending before him. 

(4) When the Judge is absent the ^[senior] Additional Judge may dis- 
charge all or any of the functions of the Judge. 


9. 




1 


Power to require two 
Judges to set as a bench. 


10 The Provincial Government, after consultation with the High Court, 

may, by order in writing, direct that two Judges of 
Courts of Small Causes or a Judge and an Additional 
^ _ Judge of a Court of Small Causes shall sit together 

for the trial of such class or classes of suits or applications cognizable by a 
Court of Small Causes as may be described in the order. 

n riJ If two Judges, or a Judge and an Additional " Judge, sitting 
^ ' together under the last foregoing section, differ as to 

Decision in case heard by a question of law or usage having the force of law, 
a bench. or in construing a document the construction of 

which may affect the merits, they shall draw up and refer for the decision of 
the Tfio-h Court, a statement of the facts of the case and of the point on which 
Ihey dfffer in opinion, and the provisions of Chapter XLVU of the Code of 
Civil Procedure shall apply to the reference. 

( 2 ^ If they differ on any matter other than a matter specified in sub- 
section (1). the opinion of the Judge who is senior in respect of date of appoint- 


LEG. REF. 

IS 6 substituted for old S. 6 by / 937 * 

*Sub-s. (i) substituted for old sub-s. (i) by 

■ '^Thc word *An' was substituted for the word 

^^Tjl^^vvord ^‘?cnio^”^be ore the words ^‘Addi- 
onal Judge” were added by Act XI of 1915- 

•S gotStted by A.O-, 1937- 


NOTES. _ 

,^ec 8.— Additional Judge has power to file 
a complaint regarding obstruction to warrant 
of Court. 132 I.C. 842=1931 L. 530. 

See. 11 . — S. II extends rather than restricts 
the power of a Provincial Court of SmaU 
Causes to make a reference under _S._i 13 
O. 46, R. 


I, C. P. Code. A single Judge ^ 
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ment as Judge of a Court of Small Causes, or, if one of them is an Additional 
Judge, then the opinion of the Judge sitting with him, shall prevail. 

(3) For the purposes of sub-section (2), a Judge permanently appointed 
shall be deemed to be senior to an officiating Judge. 

12. (1) ^ [There may be appointed to a Court of Small Causes an officer 

Registrar. to be called the Registrar of the Court.] 


(2) Where a Registrar is appointed, he shall be the chief ministerial 
officer of the Court ; 

(3) The Provincial Government may, by order in writing, confer upon 
a Registrar within the local limits of the jurisdiction of the Court, the judisdic- 
tion of a Judge of a Court of Small Causes for the trial of suits of which the 
value does not exceed twenty rupees ; 


(4) The Registrar shall try such suits cognizable by him as the Judge 
may, by general or special order, direct ; 


( 5 ) n 

13. ^[* 


] 


1 


cers. 


14. (1) The ministerial officers of a Court of Small Causes shall, in 

addition to any duties mentioned in this Act or in 
Duties of ministerial offi- ^ny Other enactment for the time being in force, as 

duties which are or may be imposed on any of them, 
discharge such duties of a ministerial nature as the Judge directs. 

(2) The High Court may make rules consistent with this Act, and with 
any other enactment for the time being in force, conferring and imposing on the 
ministerial officers® of a Court of Small Causes such powers and duties as it 
thinks fit, and regulating the mode in which powers and duties so conferred and 
imposed are to be exercised and performed. 


CHAPTER III. 


Jurisdiction of Courts of Sm.-\.ll Causes. 

15. (1) A Court of Small Causes shall not take cognizance of the suits 

• r •. u specified in the second schedule as suits excepted 

Courts of SmalV Causes. from the cognizance of a Court of Small Causes. 

(2) Subject* to the exceptions specified in that schedule and to the pro- 
visions of any enactment for the time being in force, all suits of a civil nature 


LEG. REF. 

now Ss. 113 and 115 and the first Sche- 
dule, O. 46. C. P. Code (1508). 

*Sub-s. (1) to S- t2 substituted by A.O., I 937 - 
•Sub-s. (5) to S. 12 omitted by A.O., 1937- 
^S. 13 Omitted by A.O., i 937 * 

•For instance of a notification issued under 
this power, see Bom.R. & O., Vol. I. 


, ^ NOTES. 

of such Court can make a reference to the H 
Court. 172 I.C. 805=1937 Sind 318. 

Sec. 12 ( 1 ) — The Registrar has no jurist 
tion under R. 30 to enquire into the liabi 
the garnishee, when the identical clain 
already the subject-matter of another suit 
*be Court. His jurisdiction extends to tl 
cases only where suit is not actually institu 
30 L.W. 317=1929 M. 274. [A case ui 


the Pres. S. C. Courts Act, S. 9]. 

Sec. l 5 . — S. 15 docs not apply to the Karachi 1 
Small Cause Court constituted under the 
Karachi Small Cause Courts Act of 1929. I.L. 

R. (1941) Kar. 238=1941 Sind 138. The 
test of jurisdiction is in the shape in which the 
suit is originally brought. 20 B. 675; 10 A. 524; 

32 B. 356. The nature of the suit is to be 
determined according to the claim made by the 
plaintiff and not by the contest of the defen- 
dant. The latter procedure would give rise to 
the greatest confusion and eliminate from the 
Jurisdictian of the Small Cause t'ourt manv 
cases which would fall within that jurisdiction. 

29 N.L.R.^ •• 5 = *933 N. 82. The principle 
that a plaintiff could not by his own act give 
or take away jurisdiction must be confined to 
cases where the amount claimed is such that 
he could not recover. 24 C, 66t = i C.W.N. 
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of which the value does not exceed five hundred rupees shall be cognizable by a 
Court of Small Causes. 

(3) Subject as aforesaid, the Provincial Government may, by order in 
writing, direct that all suits of a civil nature of which the value does not exceed 
one thousand rupees shall be cognizable by a Court of Small Causes mentioned 
in the order.^ 

16. Save as expressly provided by this Act or by any other enactment for 

the time being in force, a suit cognizable by a Court 
Exclusive juHs(hction of Stnall Causes shall not be tried by any other Court 

Courts of Small Causes. having jurisdiction within the local limits of the juris- 
diction of the Court of Small Causes by which the suit is triable.- 


LEG. REF. 

*-For notifications issued under this power 


in- 


(i) Bombay, «« Bom.R. Sc O., Vol. I. 

(a) Burma, see Bur. R. M.; this notifica- 
tion issued ori^nally under Act XI of 1865 
and was kept in force by S. 2 (2) of this Act; 
and Burma Ga 7 .etiey 1900, Pt. I, p. 322. 

NOTES. 

556. But a plaintifT can always relinquish a 
part of his claim so as to bring the case within 
the limit of a Small Cause Court. 23 B. 266. 
Bv S. 15 read with Sch. II, i^rt. 8, a Court of 
Small Cause cannot take cognizance of a suit 
for the recovery of rent other than house rent. 
A suit for rent in respect of a Cinema Hall is 
not cognizable by the Small Cause Court. ^ The 
test to be applied to determine whether it is a 
‘house’ is to look at the character of the build- 
ing and the purpose to which it is or can 
adapted; not the name by which it is called. 
‘House’ has a much more restricted meaning 
than building. It is a structure of a permanent 
character, structurally severed from other te^- 
ment.s, that is used, or may be used for the 
habitation of man. It need 
used as a dwelling. 1940 Rang.L.R. 820= 1 94* 
Rang. 36. Suit for recovery of money recovered 
as rent on expiry of lease is cognizable by Small 

Cause Court. 96 T.C. 822=1^6 
also a suit for damages fr use and occupatv>n. 134 
I C 289=193. L. 301; 1933 N. 382 and a suit 
to recover the price of the plaintiff s shye of cer- 
tain ornaments. i i P- 690. Suit for ground 
rent of site not not revenue paying or agricultural 

land Small Cause Court has jurisdiction. *933 

N *382 Where a suit is for a paym^t of 
money, it is entertainablc by Small Cause Court, 
though the principal question to be decided is 
as regards right to immovable property. 37 0- 
67.5=20 I.C. 974; and though incidentally 
accounts may have to be examined the suit 
does not become one for accounts. 21 C.W.W. 
-84=41 I.C. 929. But jurisdiction is conferred 
by the exercise of discretion under S. 23. 29 

^ Sec? 15 ( 1 ). — See 30 Bom.L.R. 741 = 19283. 

IC ( 2 ) — The mere addition of an idle 
prayer for declaration of the invalidity of the 
assessment as auxilliary to a suit for refund 
profession tax docs not make the suit any the less 
a suit of a stnall Cause nature, if the claim for 


money can proceed without the prayer for dec- 
laration. 193* M.W.N. 1107; 35 L.W. 70 = 
1932 M. 226. 

Sec. 15 andArt. 31 . — Suit for damages for use 
and occupation after termination of tenancy — 
Is cognizable by Small Cause Court — Contract 
— Breach — Damages — Right to in the absence of 
stipulation in contract. 23 P.L.T. ii. 

Sf c. 16 . — [See 1928 All. 38."] The effect of the 
provisions of S. 16 is not to deprive the regular 
Court altogether of jurisdiction in suits cognizable 
by a Court of Small Causes, but merely to pre- 
vent the exercise of that jurisdiction by the 
regular Court so long as there is a Court of small 
causes having jurisdiction within the same local 
limits. If, therefore, a Township Court having 
small cause jurisdiction tries a case of a small 
cause nature and within that jurisdiction as a 
regular suit, the proceedings of that Court are 
not entirely without jurisdiction and, therefore, 
are not a nullity. 1937 Rang.L.R. 234= 1938 
Rang. 35. Where a suit which is of a small 
cause nature is filed and tried on the original 
side of a District Muosif’s Court because the 
Munsif has no jurisdiction to try it as a small 
cause suit, the suit cannot be considered to be a 
small cause suit so a.s to bar an appeal. All that 
can be said is that the suit is of a small cause 
nature. There i§ nothing in the Provincial 
Small Cause Courts Act or the C. P. Code, 
which prohibits a first appeal in such a cmc. • 
The former Act applies onl^ to small cause suits; 
and though S. 102, G. P. Code, would bar a 
second appeal in a suit of a small cause nature, 
there is nothing in the Act which prohibits a 
second appeal. A first appeal is competent, but 
no second appeal lies by virtue of S. 102, C. P»-' 
Code. 53 L.W. 690=1941 Mad. 665= (* 94 *) 

1 M.L.J. 633. S. i6 does not apply to a suit 
already instituted in another Court at a time 
when the latter Court had jurisdiction to enter- 
tain it. A suit, though of the kind cognizable 
by a Small Cause Court, is not itself so cogniz- 
able after another Court had lawfully t^cn 
cognizance of it. 15 Pat.L.T. 6 ig=i 954 
504. S. 16 is no bar to the exercise of the 
powers of the transfer of the District Judge 
under S. 24, C. P. Code. Under this section 
the District Judge Is entitled to transfer any sui 
for trial to any Court subordinate to him com-, 
petent to try or dispose of the same. * 5 * 

383 (2) = 1934 All. 530; *934 Lah. 901. 5 .* 

does not deprive the regular Courts ox 
jurisdiction but merely directs them not 


to try 



S. 17 ] 


The Provincial Small Cause Courts Act (IX of 1887). 4225 

CHAPTER IV. 

Practice and Procedure. 

17. (1) [The procedure prescribed in the Code of Civil Procedure, 1908, 

shall, save in so far as is otherwise provided by that 
AppIicaUon of the Code Code or by this Act,] be the procedure followed in a 

Court of bmall Causes in all suits cognizable by it, 
and in all proceedings arising out of such suits: 


LEG. REF. 

' Substituted by Act I of 1926, S. 2 (i). 

NOTES. 

suits of a small cause nature. This bar is 
removed by S. 24 (4) of the C. P. Code, which 
empowers the High Court to transfer a suit from 
a Small Cause Court to a regular Court irres- 
pective of the small cause powers of the Court 
to which the suit is transterred, provided the 
value of the suit is within the ordinary pecuniary 
jurisdiction of Bench Court. 56 Bom. 387 = 
1932 Bom. 486. The expression ‘suit* in S. 16 
is wide enough to include an application under 
para. 20, Sch. II, C. P. Code, which is not a 
suit but is required to be registered as a suit. 
So, an application to file an award under 
para. 20, Sch. II is a suit withirt the meaning of 
S. 16. (10 W.R. 85 and 10 B.H.C.R. 54, Foil.) 

*935 Sind 208. Ste also 30 S.L.R. 12. The 
expression "competent to try** in S. 24 of the 
Code means “of Jurisdiction competent to try.’* 
S. 16 is made elastic by S. 24. Held, that a 
small cause suit pending before a sub-Court 
can be transferred to a District Munsiff for pur- 
poses of convenience and joint trial even tliough 
the value of the suit transferred may be beyond 
the small cause jurisdiction of the Munsiff. 55 
Mad. 960*1.63 M.L.J. 689. See also 1936 Pat. 
406. Where a suit filed in the Small Cause Court 
at Gorakhpur was transferred by the District 
Judge to the Court of the Subordinate Judge 
under S. 24, C. P. Code, it was contended by 
the applicant in revision that, under S. i6, tlie 
trial by the Subordinate Judge was illegal, be- 
muse there was a Court qf Small Cause at 
Gorakhpur at the time, by which the suit was 
triable. Held^ that though it was a fact that 
Gorakhpur was one of the places where a Small 
Cause Court Judge was usually posted, it did 
not follow that there was an officer with these 
powers pK>sted on the date of transfer and it was 
necessary for the applicant to show this from a 
a reference to not only civil lists but also Gazettes. 
*935 A. 690^1935 A.L.J. 511. Where the 
same Judge presides over a Small Cause Court 
and a District Court and tries by mistake as 
Judge of the District Court a case of a small 
cau-sc nature, the mistake docs not alter the 
^aracter of the suit and no appeal lies from the 
Oistnct Court. 7 Kang. 809=1930 Rang. 139. 
mall cause suit filed as such — Presiding officer 
aving jurisdiction transferred — Successor not 
lavjng necessary small cause powers — Suit 
ranslcncd to original side — Return of foi-mcr 
Judge and trial of suit as oril’inal 
that the suit did 
small cause suit 


as original suit Heldy 
not lose its character of a 
— by reason of iis having been 
mistakenly tried as a regular suit, and that the 

^ V' suit was therefore final under S. 27 
t^ot appealable. *937 Mad. 227^(1937) 

529 


and 


I M.L.J. 14. Where a suit cognizable by a 
Small Cause Court has been tried against the 
provisions of S. i6 as an ordinary suit by a 
Judge who is not invested with Small Cause 
Court powers, the parties to the suit having 
raised no objection to the trial, it should not 
be considered as a small cause suit, and 
appeal would lie from the decision. (1924 
Nag. 17, Rel. on.) 30 N.L.R. 252=1934 
N. 121. S. 7, Cl. (4) of the Honorary Munsiffs 
Act provides that nothing in S. 16 of this Act 
shall be deemed to affect the jurisdiction of 
Honorary Munsiffs or Benches under the Hono- 
rary Munsiffs Act. Accordingly, where a suit 
of a nature cognizable by a S. C. Court is 
instituted in the Court of the Honorary Munsiff, 
there is nothing to prevent that Court from 
proceeding to dispose of the suit, even though 
there is a S. C. Court having territorial juris- 
diction over that suit. 155 LG. 95—1935 A. 
L.J. 426. 

Sec. 17 — The provisions of this section are 
mandatory and a non-compliance with them 
amounts to an illegality. The furnishing of 
security for the appearance for the judgment- 
debtor before the Court cannot be deemed to 
be a compliance with this .section and the fact 
that cash is subsequently paid into Clourt is 
immaterial. 1930 A.L. J. 1494. If no deposit 
is made or securitv given, the Court has no 
power to set aside an ex parte decree. 106 
I.C. O30; 50 A. 254=1928 A III; 1929 L. 

347; 6 O.VV.X. 1014. See aUo 193O A.L.J. 

1078=1939 All. 46; 1939 AH. 77 =* 93 « A.L.J. 
1058. Under S. 17 the purpose fbr which 
security has to be furnished is to ensure the 
performance of the ex parte decree in case that 
decree is not set aside. It is not the intention 
of the Legislature that the security 10 be fur- 
nished is for the performance of the uhiinatc 
decree that might be passed in the event of the 
ex parte decree being set aside. 70 C.L.J. 4 = 
*939 740 - 4© Botn.L.R. 898=1938 

Bom. 448. S. C. Court cannot order attach- 
ment before judgment of immovable property 
q8 C.W.N. 16=1924 C 193. Conflict 

of law in this respect bas been set at rest by 
the amending Act of 1926.] To say that the 
provisions of S. 17, as amended in 1935, arc 
mandatory and that it is incumbent upon an 
applicant for setting aside an ex parte decree to 
have prior to the presentation of that applica- 
tion filed an application praying security be 
accepted for the performance of the decree or 
compliance with the Judgment, is to put upon 
the section a too narrow interpretation. Pro- 
vided the application is made and the security 
is furnished within 30 days, there is substantial 
compliance with the provisions of S. 17 of the 
Act. I.L.R. (1939) All. 554=1939 A.L.J. 293 
— *939 All. 503. When a party af>plies to set 
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NOTES. 

aside an ex parte decree under S. 17, it may be 
regarded as consisting of two parts : first a 
preliminary application to get a direction of 
the CotiTt with a view to get the ex parte 
decree set aside and secondly after obeying 
the direction of the Court the actual applica- 
tion to set aside the ex parte decree. The 
second part follows only after obeying the 
directions of the Court. 1935 M.W.N. 57 — 
1935 380 = 68 M.L.J. 466 (F.B.). The 

requirements of S. 17 of the Small Cause Courts 
Act that the amount due or security for it is 
to be furnished “ at the time of presenting the 
application” can only be relaxed to this extent 
that if the application is presented without the 
money or the security bond and the security 
bond or money is put in thereafter, the appli- 
cation will be considered to have been duly 
filed on the date on which the money was put 
in or the security furnished as the case may be. 
Accordingly, the security bond or money cannot 
be deposited after the expiry of the period of 
limitation prescribed for the application. 193 ® 
Pat, 106. See also 1940 O.W.N. 1190. Where 
two applications are filed simultaneously, one 
for permission to give security and the other 
to set aside the ex parte decree and the Court 
entertained the former first and allowed it and 
thereafter proceeded with the setting aside appli- 
cation and directed notice, it was held that 
there was sufficient compliance with S. 17 of 
the Provincial Small Cause Courts Act. I.L.R. 
{1941) All. 589=1941 A.L.J. 340—^94* 

284. 

Sec. 17 ( 1 ): Proviso. — Rules regarding 

interpretation of the proviso. I 93 ‘ A.L.J ic >49 
= 1931 A. 727 (F.B.). No security is necessap^ 
{n setting ^sidc An order of dismissal for default. 
45 A. 569=1923 A. 605 (2); 44 C. 950 = 53 
I C. 613; 35 I.C. 45 = 23 C.L-J. 147. A surety 
under S. 17 (1) is discharged as soon as the 

ex parte decree is set aside. I.L.R. (i 93 ?^ 
371=20 N.L.J. 266= 1938 Nag. 75; 1938 Bom. 
1:8 = 40 Bom.L.R. 898. An application for 
Review is valid and can be entertained by the 
Court, even though not then accompanied by 
the deposit, provided the deposit 
qucntly before the expiry of 

tation prescribed for the application. 29 N.L.R. 

inder 5*7 (O » review of judgment or 

for In to set aside a decree passed 

parte shall and must, at the time of pre- 
senting his application, do one of two things, 
namely cither deposit in Court the amount due 
from him under the decree or give such secu- 
rity for the performance of the decree as the 
Court may have directed on a prcvmus appli- 
cation made by him in this behalf. If he does 
not make the previous application, he must put 
in the decretal amount in full. If he has made 
it and been successful in getting an order for 
security instead of depositing the money m full, 
he can furni.sh the security which the Court 
may have previously directed. It is no 
onen to the Court to extend the time withm 
^ -r-u tVK* deoosit is to be made or security 

forlthcJ .sTah. 7-8 = 40 P.L.R. .64=1938 

Lah 18 Where an applicant to set asicfo an 
„ decree, not only failed to furnish the 


security within the time prescribed but furnished 
a security different from that ordered to be fur- 
nished, a Court if it sets aside the ex parte 
decree under such circumstances, its order is 
both illegal and without Jurisdiction and can be 
set aside in revision. 1938 A.L.J. 742 = 1938 A. 
W.R. (H.C.) 434. There is no exception made 
on behalf of the Secretary of State to the rule as 
to deposit of decretal amount and furnishing 
security at the time of application for review. 
1932 A.L.J. 842=1932 A. 575. **Amount due 
under the decree'^ does not include cost of execu- 
tion. 55 I.C. 6 t 8 ; and does not mean the 
amount due on the date of application. 87 I.C. 
370 (2)=47 A. 623; 54 A. 409=1932 A.L.J. 
260. Tender is sufficient compliance. 2 Luck. 
594. See also 26 L.W. 569. The proviso is 
mandatory and must be strictly complied with 
and the applicant has got no option of making 
the necessary deposit or giving security at any 
subsequent stage of the proceedings. xx6 I.C. 
641; 1930 A.L.J. 1494=1931 A. 103; 1935 Pesh. 
159; 1938 Pesh. 91 j 1940 Sind 105. See also 
142 I.C. 599=1933 P* * 34 * Applicant not 
depositing amount due but desirous of giving 
security — Proper procedure. 27 A.L.J. 1273 = 
1929 A. 840. The deposit need not have been 
made at the time of presenting the application. 
It may be made at any time within 30 days. 38 
M.L.J. 539 = 55 I C. 977; 144 I.C. 8x3 = 29 N. 
L.R. 104=1933 N. 102. See also 55 B. 779=33 
Bom.L.R. 1433. 166 I.C. 671. But see 35 I.C. 
625; 54 I.C. 971. S. 17 of the Provincial Small 
Cause Courts Act as it stands now contains a 
mandatory provision- An applicant has got to 
do one of two things, that is either deposit the 
decree amount in Court or give security as per 
directions previously given- When this manda^ 
tory provision is not complied with« and a suit 
is restored the power of the High Court to 
interfere under S. 25 of the Act is purely dis- 
cretionary. The mere fact that an order passed 
by the Small Cause Courts is either illegal or 
without iurisdiction, does not necessarily justify 
interference. The real test is whether any sub- 
stantial injustice has been done by the order 
complained against. 1938 A.L.J. 1058=1939 
All. 77. The proviso to S. 17 means that the 
applicant for setting aside the ex parte decree 
must at the time of making his application 
either deposit the decretal amount or give secu- 
rity for the same as directed by the Court upon 
a previous application made by him in that 
behalf. The proviso clearly predicates the exis- 
tence of an application to be made by an appli- 
cant, who is not prepared to deposit the decretal 
amount in cash, to ask for the filing of a secur- 
ity as a substitute therefor. The mandatoiy 
nature of the proviso shows that the Court has 
no jurisdiction to grant any extension of time 
either for making the deposit or for the filing of 
the security. 1941 O.W.N. 195=195 I-C. I 03 ‘ 
Security bond filed in time but re-filed late is 
valid. 1933 A.L.J 992=1933 A. 933 * An ap- 
plication to set aside an ex parte decree not ac- 
companied by either security bond or cash can- 
not be treated as an application to set aside an 
ex parte decree. But where, after the presentation 
of such an application, the Court directs 
ity to be furnished and the security is furnisbeo 
within the lime allowed, the application c 
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Provided that an applicant for an order to set aside a decree passed 
ex parte or for a review of judgment shall, at the time of presenting his appli- 
cation, either deposit in the Court the amount due from him under the decree 
or in pursuance of the judgment, or give ^[such security for the performance of 
the decree or compliance with the judgment as the Court may, on a previous 
application made by him in this behalf, have directed]. 


LEG. REF. 

^ Substituted for the words ‘‘security to the 
satisfaction of the Court for the performance 
of the decree or compliance with ihe Judgment, 
as the Court may direct” by Act IX of 1935, 


only be considered to be a proper application 
as and from the date after the proper deposit 
was made and the Court can consider such 
application. 1930 A. 830. Where the appli- 
cant tendered the deposit amount to the Court 
on a Saturday but was unable to make his de- 
posit in the treasury which had closed earlier in 
the day, and he actually deposited it only on 
the following Monday, he should be deemed to 
have substantially complied with the require- 
ments of the proviso to S. 17. 123 I.C. 825. 
The S.C. Court has disrcetion either to ask for a 
deposit of the decretal amount or a security for 
that amount and where the time for testing a 
security is not sufRcient, the Court exercises its 
discretion properly in ordering deposit instead 
of security and in dismissing the application for 
failure to make the deposit as ordered. 1930 M. 
6^8. 33 P.L.R. 931. An application to set 

aside an ex parte decree was made accompanied 
by necessary security and the Court was satis- 
fied with the security at the time it was filed. 
Subsequently the plaintiff objected to the secur- 
ity but not on the ground that it was insufficient. 
Held, that the objection was not good. 8 O.W. 
N. 225. Where a security bond hypothecating 
immovable property is duly executed by the 
applicant and filed in Court within the period 
of limitation but the same is not registered, the 

S. G. Court Judge cannot treat the security as 
sufficient and proceed to hear the application. 
In such a case the S. G. Court jxidge has no 
jurisdiction to order a retrial. 15 Pat.L.'F. 13-= 
*934 F- 74 . But see 1933 P. 279, irifra. An 
unregistered security bond is sufficient compli- 
ance with law, provided the delay in getting it 
registered is not due to any fault of the appli- 
cant himself. The test is whether the security 
which the party placed in the hands of the 
Court and which the Court ultimately accepted 
was sufficient to enforce the obligation upon 
him. 1933 P, 279=12 P. 745=14 P.L.T. 
326. Application to set aside ex parte 
^^cerce- — Security bond filed within limitation — 
Error in description of property oftcred as sccu- 

— Fresh bond in respect same property 
filed after limitation — Application is maintain- 
able. ta Luck. 287=1937 Oudh 407. Per 
y^arivata, J . — The word 'srcurily' signified any- 
thing that makes the money more assured in 

payment or readily recoverable. 14 Pat.l.. 

T. 326=1933 p. 279; 1936 Pesh. 193. Thq 
Court has no power to extend the limitation 
period of 30 days for an application. 45 A. 


332= 1923 A. 319 (2). See also 161 I.C. 518= 
1936 L. 140; 1936 Pesh. 91; 144 I.C. 394; 

50 A. 254=25 A.L.J. 1032=1928 A. 111. 
A valid deposit or security mu.st be furnished 
within 30 days. The Court cannot extend time 
for furnishing security. 56 I.C. 810=1920 P. 
203; 24 C.W.N. 380=56 I.C. 551. But the 
Court has power to extend time under S. 5 of 
the Limitation Act for deposit in special cir- 
cumstances. 44 M.L.J. 247=1923 M. 354 (2)j 
i6t I.C. 518= 1936 L. 140; 1936 M. 524: 42 

M.L.J. 484=1922 M. 186. But see 1933 N. 
43=144 I.C. 394 contra. Also 1933 P. 134; 12 
L. 359=1931 L. 332 (F.B.). Where on an 
application to set aside an ex parte decree, the 
decretal amount had been handed over to the 
vakil’s clerk by the party in time, but the 
deposit could not be made in time owing to 
the bona fide mistake of the clerk in mislaying 
the ehatans, held, there was sufficient cause for 
excusing the delay under S. 5 of the Lim. Act. 

61 M.I.,.J. 710. Where the delay in furnishing 
full security within time of limitation is due 
to the action of the Court, the judgment-debtor 
should not be held responsible for it. 163 I.C. 
732= *936 M. 524. Merc filing of a draU bond 
is not sufficient. The security must be given 
within 30 days. 15 L.W. 186=1922 M. 330. 
Tender in lime but deposit a day late is suffi- 
cient compliance with the section. 48 A. 342 = 
1926 A. 602. See also 62 I.C. 108; go I.CJ. 194. 
There is a valid deposit, if the money deposi- 
ted was that named in the decree, even though 
the decree was incorrectly drawn. 43 A. 438 = 

62 I.C'. G8g. The decree cannot be set aside 

till the deposit is made. 38 I.C. 139. See also 
35 I.C. 625; 1926 A. 602. An application 

for setting aside an ex parte decree of a S. C. 
Court is undoubtedly a proceeding arising out 
of a S. C. Court suit and wlicre such appli- 
cation is made, after the abolition of the S. 
C. Court, the procedure in the application is to 
be regulated by S. 17, and there is nothing in 
35 which in terms modifies the provisions of 
that strclion. 1934 A.L.J. 91 7= 1934 A. 943. 
*\n objection taken by a judgment-debtor in 
certain execution proceedings before the S. C. 
Court was struck off for default. The judgment- 
debtor made an application praying that his 
objection dismissed for default be restored. The 
Cfourt dismissed it on the preliminary ground 
that no security was furnished as required by 
the proviso to S. 17. On revision, held, that 
the order striking off the objection for default 
cannot be treated as an order under S. 47, C. P. 
Code, and cannot therefore amount to a decree, 
as no question of ti e nature specified in that 
section was determined and that the order can, 
ill no sense, be considered to be an cv parte 
decree so as to attract the application of the 
proviso to S. 17. Held, further, that no que'.ficm 
of res Judicata can arise as the objection had not 


4228 


The Civil Court Manual (Imperial Acts). 


[S. 18 


(2) Where a person has become liable as surety under the proviso to 
sub-section (1), the security may be realized in manner provided by section ^[145] 
of the Code of Civil Procedure, ®[1908]. 

18. (1) Suits cognizable by the Registrar under section 12, sub-sections 

(3) and (4), shall be tried by him, and decrees passed 
Regis- therein shall be executed by him, in like manner in all 
respects as the Judge might try the suits, and execute 

the decrees, respectively. 

(2) The Judge may transfer to his own file, or to that of the Additional 
Judge, if an Additional Judge has been appointed, any suit or other proceeding 
pending on the file of the Registrar. 

19. (1) When the Judge of a Court of Small Causes is absent, and an 

Additional Judge has not been appointed or, having 
Admission, return and been appointed, is also absent, the Registrar may 

Regisl^^r ^ a plaint, or return or reject a plaint for any 

reason for which the Judge might return or reject it. 

(2) The Judge may, of his own motion or on the application of a party, 
return or reject a plaint which has been admitted by the Registrar, or admit a 
plaint which has been returned or rejected by him: 

Provided that, where a party applies for the return or rejection or the 
admission of a plaint under this sub-section, and his application is not made at 
the first sitting of the Judge after the day on which the Registrar admitted, or 
returned or rejected, the plaint, the Judge shall dismiss the application unless 
the applicant satisfies him that there was sufficient cause for not making the 
application at that sitting. 

20 fl) If, before the date appointed for the hearing of a suit, the defen- 
dant or his agent duly authorized in that behalf ap- 
pears before the Registrar and admits the plaintiff's 
claim, the Registrar may, if the Judge is absent, and 
an Additional Judge has not been appointed or, having been appointed, is also 
absent, pass against the defendant, upon the admission, a decree which shall 
have the same effect as a decree passed by the Judge* 

('2') Where a decree has been passed by the Registrar under sub- 
section (1), the Judge may grant an application for review of judgment, and 
reLar the kiit, on the same conditions, on the same grounds, and in the same 
manner as if the dec ree had been passed by himself. _ 

for the loss of a cow before a Munsiff with 
powers of a S. C. Court Judge. The suit 
was tried in the regular form and the peti- 
tioner was successful, but he lost on appeal 
before the Subordinate Judge. Held, (i) 
that the suit should be taken to have been 
tried as a S. C. suit and that no appeal lay 
to the Subordinate Judge. 109 I.C. 4® (*)“ 
1928 P. 451 (*)- Application to set aside 
parte decree— Applicant offering security for less 
than decree amount — Court refusing to accept 
the same — Legality — Revision, i 14 1 *^ 3 . S®** 
Sec. 17 ( 2 ). — Sufficient security — What 

amounts to. See 1928 A. 607 (2) = 5i A. 402=27 
A.L.J. g6. Deficiency in security may be made 
good even after 30 days. 166 I.C. 137= *937 
O.W.N. 53= *937 O. 206. So also where ^ 
account of an error in description of 
offered for security a fresh bond has hecn Wc 
after limitation — Application good- 104 t**-" 
470=1936 O.W.N. 688=19360. 4 ® 7 * 


Passing of decrees 
Registrar on confession. 


LEG. REF. 

1 Substituted by S. 2 of Act I of 1926 for 
53 ^^ ♦ 

* Inserted by S. 2, ibid. ^ 

NOTES. 

been dismissed on the merits and it is, 
fore, open to the judgment-debtor to take the 
same objection by another application instead 
of applying for the order of dismissal being set 

aside. i 935 A.L.J. 403= *935 

Liability ok surety. — i>ee 1O4 1.0. 57 ° — 

1036 A.L.J. 933= *936 A. 593 - A surety for 
the performance of the decree m the application 
to set aside the ex parte decree is discharged^ 
ex pane decree being set aside. *78 *8*- 

40 Bom.L.R. 898= 1938 Bom. 448; I.L.R. fi 939 ) 
Nag. 37* =20 N.L.J. 266= 1938 Nag^. 75 - _ _ _ 
Procedure. — See 41 L.W. 482 — 68 M.L.J. 

and 16 -— The petitioner brought 
a suit to recover Rs. 100 byway of damages 
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21 . ( 1 ) If the Judge is absent, and an Additional Judge has not been ap- 

pointed or, having been appointed, is also absent, the 
Execution of decrees by Registrar may, subject to any instructions which he 
Registrar. may have received from the Judge or, with respect to 

decrees or orders made by an Additional Judge, from the Additional Judge, 
make any orders in respect of applications for the execution of decrees and 
orders made by the Court of which he is Registrar, or sent to that Court for 
execution, which the Judge might make under this Act. 

( 2 ) The Judge, in the case of any decree or order with respect to the 
execution of which the Registrar has made an order under sub-section (1), or 
the Additional Judge, in the case of any such decree or order which has been 
made by himself, and with respect to which proceedings have not been taken by 
the Judge under this sub-section, may, of his own motion, or on application 
made by a party within fifteen days from the date of the order of the Registrar 
or of the execution of any process issued in pursuance of that order, reverse or 
modify the order. 

(3) The period of fifteen days mentioned in sub-section (2) shall be 
computed in accordance with the provisions of the Indian Limitation Act, 1877 
as though the application of the party were an application for review of 
judgment. 

22. When the Judge of a Court of Small Causes is absent and an 

Additional Judge has not been appointed or, having 
Adjournment of cases by been appointed, is also absent, the Registrar or other 
chief ministerial officer. chief ministerial officer of the Court may exercise 

from time to time the power which the Court possesses of adjourning the hear- 
ing of any suit or other proceeding, and fix a day for the further hearing thereof. 

23. (1) Notwithstanding anything in the foregoing portion of this Act, 

„ . r , • . • .. when the right of a plaintiff and the relief claimed by 

invoW^ng q^sudns^T fitVc h”"" ^ Court of Small Causes depend upon the proof 

or disproof of a title to immovable property or 
other title which such a Court cannot finally determine, the Court may at jiny 
stage of the proceedings return the plaint to be presented to a Court having 
jurisdiction to determine the title. 


LEG. REF. 

^ See now the Indian Limitation Act (IX of 
1908.) 

NOTES. 

Sec. 23 .-— The terms of the section cannot be 
availed of. if only the right claimed depends 
upon the proof of title but the relief claimed 
could be granted without any reference to the 
question of title. 1928 M.W.N. 193. See also 
*939 Pesh. 14. It is for the S. C. Court to 
decide whether a question of title is involved in 
a case. If the S. G. Court to desires, it may 
return the plaint, itg I.G. 285 (2)= 1929 A. 
816. Under S. 23, S. C. Court Judge has got a 
discretion and no revision is competent from his 
order simply on the ground that a question of 
title is raised in the suit. 150 I.C. 980 (i) = 
* 9 ^ L. 355 (1). See also 150 I.G. 144=1934 
A. 695. Where a question of title to immovable 
property arises on the pleadings in a small cause 
suit, the Small Cause Court has no option under 
^ 23. *0 return the plaint for presentation to a 
C^urt haying jurisdiction to take cognizance of 
me question of title. S. 23 does not say that the 
bmall Cause Court has no jurisdiction to detcr- 
mme the question of title ; it only gives that 
Court an option. It is most inconvenient for 


the time of that Court to be taken up with case 
which involves evidence on a oint of title. 
Where, in a suit for rent of a house the defen- 
dant pleads that the plaintiff is not the owner 
of the property in question, the Court will be 
acting properly in returning the plaint under 
S. 23, as a question of title docs arise on the 
pleadings. 1937 A.L.J. 727= *937 All. 676' 
Simply because a suit of a S. C. nature involves 
the determination of title which may be a com- 
plicated question of law, but not of title to im- 
movable property, that would not empower a 
S. C. Court Judge to remove the plaint from his 
file and return it for presentation to a Court of 
original jurisdiction. The question involved 
must be one relating to the proof or disproof of 
title to an immovable property. 62 G.L.J. 530. 
See also 1940 Pesh. 34. S. C. Courts have juris- 
diction to decide questions of title that arise 
incidentally. 23 S.L.R. 411=19298. 43 ; 1930 
P- 389. A. S. G. Court Judge is competent to 
decide a question of title but he should finally 
determine the same and not in a cursory manner. 
It is not always convenient for him to decide an 
intricate question of title, and the object of S. 33 
is to meet cases in which the Judge is satisfied 
that the question of title is so intricate that it 
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(2) When a Court returns a plaint under sub-section (1), it shall 
comply with the provisions of the second paragraph of section 57^ of the Code 
of Civil Procedure and make such order with respect to costs as it deems just, 
and the Court shall, for the purposes of the Indian Limitation Act, 1877, be 
deemed to have been unable to entertain the suit by reason of a cause of a 
nature like to that of defect of jurisdiction. 


24. Where an order 

Appeal from certain 
orders of Courts of Small 
Causes. 

lie under that section]. 


specified in ^[clause (^) or clause (A) of sub-section 
(1) of section 104 of the Code of Civil Procedure, 
1908,] is made by a Court of Small Causes, an appeal 
therefrom shall lie to the District Court ®[on any 
ground on which an appeal from such order would 


LEG. REF. 

* See now the Code of Civil Procedure (V of 
1908), Sch. I, O. 7, R. 10. 

• Substituted for the words ‘‘section 588, 
cl. (29) of the Code of Civil Procedure** and 

the words “on any ground that 

section** were added by Act IX of 1922. 

NOTES. 

should not be decided summarily and then it 
should return the plaint for presentation to a 
proper Court. There are no words in the section 
which would justify the inference that the plain- 
tiff and the defendant should be rival claimants 
to the immovable property before the question 
of returning the plaint for presentation to proper 
Court arises. Where therefore in a suit for 
arrears of rent in respect oi certain shops, the 
defence is that the shops are in the ownership of 
of a third person who had purchased them at an 
auction sale and the rent had been paid 
to this third person, and the question of title 
depends upon a consideration of a number of 
documents, it is a case in which the question of 
title ought to be decided by a competent Court 
other than the S.C. Court. 1935 A.L.J. 301 « 
1935 A. 148. When the suit is transferred under 
S. 23, it is triable as an ordinary suit and the 
decision is open to appeal, although it does not 
thereby cease to be one cognizable by Small 
Cause Court within the meaning of S. 102, 
C. p. Code. Therefore although no second 
appeal would lie. a first appeal would lie to 
the District Judge. 189 I.C. 688=1940 Cal. 

399 - 

Object OF Section is to meet cases in which 
a S.C. Court Judge is satisfied that the question 
of title raised is so intricate that it should not 
be decided summarily bvit in a Court in which 
evidence is recorded in full and the decision is 
open to appeal. The matter is one of discretion. 
20 C.W.N. 1080; I P.L.J. 465 = 371.0. 129. 

Scope. — When a plaint is returned, the 
nature of the suit is not altered. 85 I.C. 1002; 
87 I.C- 659= 1925 A. 821. See also 1926 C. 86. 
When a si C. Judge decides to try a question 
of title himself, he cannot try it in a summary 
manner. 14 I.C. 2. When a Judge has small 
cause and regular jurisdiction a plaint can be 
transferred from one to the other without a 
return. 38 B. 190 = 21 I.C. 832. An appeal 
lies when the trial is on the regular side even 
though the suit may be a S. G. suit. 64 I.C. 


436 ; 45 I-C. 645 ; 1931 A.L.J. 967. But see 
39 A. 101=37 I.C. 92. A second appeal is, 
however, barred under S. 102, C. P. Code. 134 
I.C. 251 = 1931 A.L.J. 967. A small cause suit 
is none the less a S. C. suit though tried on the 
regular side. 4 L.W. 245 = 36 I.C. 202 : 65 I. 
G. 93. See also 23 L.W. 518=1926 M. 622. 
The rcGTular side has no jurisdiction to refuse to 
entertain a suit returned to it. 18 I.C. 325—18 
C.W.N. 380. Where a plaint was returned to 
the regular side but was tried as a S. C._ suit 
ignoring the order in the return, the trial is 
illegal. 27 I.C. 751. S. C. Court cannot try a 
suit by executors when defendant questions the 
power of testator to dispose of certain lands. 38 
I.C. 608 = 4 L.W. 349. 

Secs. 23 and 25 .— Where the relief for 
damages depended on the proof or disproof of the 
title or the plaintiff to certain trees, held^ that 
the suit was maintainable in the Court of small 
causes. 1934 A.L.J. 115= *934 A. 290. An 
order by the Small Cause Court returning the 
plaint for presentation to the proper Court 
purporting to have been passed under S. 23 is 
not appealable but it is a ‘case decided* within 
the meaning of S. 1 1 5 of the C. P. Code, and 
if the Court has in doing so acted with mate- 
rial irregularity, the High Court can interfere 
with the order in revision. (1 I.C. 288, Diss.) 
54 A. 1048=1933 A.L.J. 1068=1933 A. 106. 
Under S. 23, a Court of small causes is given a 
considerable discretion. Thus, if a bona fide 
question of title arises incidentally in a Small 
Cause Court suit, the Court may deter- 
mine it. But where the Court does not consi- 
der whether such question was a bona fide one, 
or that it was necessary for the purposes 01 
the suit to decide it, but decrees the suit, it 
not be said that it acted illegally. Therefore, 
no revision lies on such a decree. See also 150 
I.C. 980= 1934 L. 355; 150 I.C. 144= *934"- 

695. _ 

Sec. 24: Small Cause Suit — ^Trial by Siiall 
Cause Judge as ordinary Suit — Appeal.-” 
When a suit cognizable by a Court of sm^l 
causes is tried by a Nlunsiff invested with S. O. 
powers as an ordinary suit, the judgment is 
not appealable. 37 C.W.N. 917— * 934 ^* 

No appeal is allowed against an order of a 2 ^ 
G. Court directing compensation to be 
under S. 95, C. P. Code. *23 I.C. 225 C*J 
= 1930 S. *73; 1937 N. *26. 
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25. The High Court, for the purpose of satisfying itself that a decree or 

order made in any case decided by a Court of Small 

Revision of decrees and Causes was according to law, may call for the case 

orders of Courts of Small ^ order with respect thereto as it thinks 

Causes. - ^ 

fit. 


NOTES. 

Sec. 25: Scopb. — See 8 O.W.N. 8oo; 1932 
O. 60. Power of revision under this sec- 
tion is wider than under C. P. Code. A revi- 
sion is open when the grounds of a decision 
are not clear. 4.1 I.G. 873= 15 A.L..J. 680. 
See also 157 I.C.‘ 471 = 1935 P- 45*5 94 1 *C. 
790=1926 A. 554. The rcvisional powers of 
the High Court even in a case decided 
under Provincial Small Cause Courts Act are 
verylimited. 170 I.C* 797 = *937 Pal. 524. See 
also 1936 Lah. 140. S. 25 ought not to be 
construed as giving parties a right of appeal on 
points of law. The object of S. 25 is to enable 
the High Court to see that there has been no 
miscarriage of justice, that the decision was 
given according to law. 40 Bom.L.R. 125 = 
1938 Bom 223. In an application under S. 25 
no High Court can be intended to be or can 
possibly undertake the duties of a Court of 
first appeal from decision of a Judge of a Court 
of Small Causes. While the High Court has 
the power to interfere even upon a point of 
fact, It behaves it to exercise the power simply 
and solely for the purpose of preventing mis- 
carriage of justice or gross illegalities. The 
powers conferred by the section are purely dis- 
cretionary. The section is not intended to give 
in effect a right of appeal in all Small Cause 
Court cases either on law or on fact. 14 Luck. 
588=1939 O.W.N. 203=1939 Oudh 141. A 
A Court can only act under S. 25, where a 
decree or order has been passed. So when 
after deciding the issue as to limitation, the 
case is adjourned to a future date, for trial of 
other issues, there is neither a decree nor order 
which could be revised by the High Court. 46 
L.W. 924=1938 Mad. 252 =(i938) i M.L.J. 
61. See also 1941 O.W.N. 11*2. Revision lies 
from an order wrongly dismissing a suit as time 
barred. 1928 L. 274. But see also _ 108 I_.C. 

378. Powers of revision under this scctmn 
are wider than those under S. 115, C. P. Code. 
1928 L. 274. See also 115 I.C. 257: >938 A.M. 
L.J. 68; 1930 A.L.J. 1090=1281.0. 766—1930 
A. 832 (i). See also 42 Bom.L.R. 1098; 193 ° 
A.L.J. 1058. Under S. 25 the High Court has 
the power and the duty in proper cases of taking 
rcvisional action, even though not moved to do 
so by any party, when the matter comes to 
its notice. Rule as to contents of judgment in 
S. C. suit stated. 55 M. 671=62 M.L.J. 
439 * Under S. 35, the High Court may call 
for a case for the purpose of satisfying itself that 
a decree or order made in any case has been 
decided by a Court according to law, and is 
not in any way bound by questions of waiver 
as between the parties, regarding the right of 
revision. 1934 A. 107. The powers of revision 
conferred by S. 25 arc discretionary and the 
High Court should not interfere unless it appears 
that some substantial injury is done to the ag- 
grieved party. 7 O.W.N. 760=1930 O- 42o; 

*0 O.W.N. 581 = 1933 O. 346. See also 9 O.W. 


N. 436; 32 P.L.R. 163. The High Court should 
not ordinarily exercise its discretionary powers 
in revision under S. 25 no injustice has been 
done. The question whether interference should 
be made or not depends upon the facts and cir- 
cumstances of each case. Where the question 
of limitation raised is even one of law, interfer- 
ence is not justified if the Court is satis- 
fied that far from furthering any ends 
of justice, it would prepetuate an injustice 
in interfering with the decree of the lower 
Court. See also 1941 Nag. 273. 1941 O.W.N. 

1112=1941 O.A. 827. See also 1937 M.W.N. 
398 (no interference in revision on purely 
technical grounds). See also 194 > O.A. 1061; 
1942 N.L.J. 311. The rcvisional powers given 
by S. 25 are only exercisable, where it appears 
that some substantial injustice to a party to a 
litigation has directly resulted from a material 
misapplication or misapprehension of law or from 
a material error in procedure. Where it appears 
to the High Court that substantial justice is done 
to the parties by an order of the Court below set- 
ting aside an ex part* decree, it will not interfere 
with such order even though the Court has not 
complied with the provisions of S. 17. 1935 

A.L.J. 414=1935 A. 379 - 

1938 A.L.J. 742 = 1938 A.W.R. (H.C.) 434- 

The existence of a remedy by way of suit docs 
not preclude the Court from hearing a revision 
under S. 25. 1041 A. M.L.J. 19- High Courts 

jurisdiction under S. 25 is discretionary and 
cannot be exercised except to remedy injustice. 
114 I.C. 288=1929 N. 70; 54 A. 409= 1932 A. 
L.J. 260; 9 O.W.N. 962. See also 1933 A. 145 
= 144 I.C. 172; 1935 L. 190: 1935 A. 379. 
Where it appears that the Judge really applied 
his mind to the case and gave a decision on the 
issue ba.sed on the evidence before hini, it is 
not a proper case for interference in revision. 7 
O.W.N. 1202. Order based on conjecture 
would be set aside in revision. 157 I.C. >99 = 

1935 A.W.R. 1093= 1935 A.L.J. 1140; 1935 
^52. An application for revision under o. 25 
has a much larger scope than one under S. 1 1 5 
of the C. P. Code, but it cannot be said that a 
clear finding of the S. C. Court can be reversed 
or modified by the High Court upon the sole 
ground that the balance of evidence was in 
favour of the applicant. It is not within the 
province of the High Court to make an appraise- 
ment of the value or weight of the finding of 
the Court below. 130 I.C. 289 (i) = i 93 i A. 
210. See also 1941 Bom. 67 = I.L.R. (194*) 
Bom. 153. The rcvisional powers given by 
S. 25 are only exercisable where it appears that 
some substantial injustice to a party to a litiga- 
tion has directly resulted from a material 
misapplication or misapprehension of law 
or from a material error in procedure. 
If the judge has applied himself to the 
decision of the case carefully, his finding 
must be accepted in revision. 105 I.C. 845 (1); 
1927 O. 627 (i). See also 108 I.C. 378; 1928 O. 
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/<? //z-p Code of Cvuil Procedure.^ 
Small Cause Courts Latv Amendment Act (X of 

1888), section 4. 


NOTES. 

*445 *932 A.L.J. 842. No revision lies unless 
the decision is perverse or impossible. 84 I.C, 
794= *925 A. 172; 47 A. 136=851.0. 474; 3 
R. 471 = 1925 R. 310. The revisional Court 
would not upset the judgment of a S. C. Court 
on a bare technicality if substantial justice has 
been done. 160 I.C. 462 = 1936 Pesh. 1. See 
also^ 1936 Lah. 140; 1937 M.W.N. 398. The 
revisional powers are discretionary. 55 I.C. 
2og. In the c^e of an instalment decree the 
amount of the instalments and the period for 
their payment is a matter of the discretion' of 
the Court; but it is a discretion to be exercised 
within bounds. Where it is so exercised as to 
constitute a virtual denial of the plaintiff’s 
rights such as by fixing the amount at an un- 
duly low figure, the High Court may interfere 
in revision and substitute a higher amount as 
instalment payable. 54 A. 539. Delay in filing 
revision, effect of. 92 I.C. 993=1926 A. 228. 
Dismissal of suit under O. 9, R. 2, C. P. Code — 
Interference. 8 O.W.N. 1179. 

Illustrative Cases. — A Judge of the Court of 
Small Cause is not required to write an elaborate 
judgment but he must indicate that he has 
applied a judicial mind to the case. Where the 
parties were examined by the Judge who dis- 
posed of the case without even stating whether 
he believed the evidence, held, that the case was 
not properly tried and that the judgment be set 
aside. 1930 A.L.J. 1090=128 I.C. 766=1930 
All. 832 (1). An order rejecting amendment is of 
an ^ interlocutory character and cannot be 
revised even under S. 25. S. 25 is applicable 
only when a case is decided by the Court and 
not to an interlocutory order. t 934 Lah. 165. 
Where the decree is passed without jurisdiction by 
the lower Court, the High Court ought to inter- 
fere in revision. 1935 M.W.N. 519= 1935 Mad. 
55.-}. WJiere a decree is opposed to public policy it 
is not improper to interfere with it. 1930 Oal. 
596, Where it appeared that substandal in- 
justice had resulted from the misapprehension of 
law by the trial Court, held, that the High 
Court could interfere in revision and decide 
the question of law and send the case for proper 
disposal to the trial Court. 27 A.L.J. 1285 = 
1930 All. 87. See also 1935 A.L.J. 651 = 1935 
All. 410. See also 64 C.L.J. 456 (judgment not 
supported by evidence on record). The High 
Court Nvill not interfere in revision with the deci- 
sion of the lower Court on a pure question of fact 
unless the judgment of the lower Court is 
perverse. It cannot interfere on the ground 
tliat the decision is not in accordance with law. 
*933 All. 373 = 144 I.C. 270. See also 1935 Lah. 
*90; *930 N.L.J. 118 = 1939 Nag. 19; 1940 

Sind 228. It is not the practice of the Patna 
High Court to exercise revisional powers when 
it has arrived at the conclusion that the decision 
which is before it is sound on the merits. 163 
I.C. *33=1936 Pat. 562. In a suit on a pro- 
note, a finding by the Court that it had been 
duly executed by the defendant is clearly one of 
fact, and is not open to challenge in revision 


when it is based on due consideration of the 
evidence both direct and circumstantial. 1936 
O.W.N. 245=1936 Oudh 176. 

Reference. — The District Court can make 
a reference to the High Court under O. 46, R. 
7 » G* P- Code, regarding a decision of a Small 
Cause Court subordinate to it. 34 I.C. 527. 

Meaning of Terms. — The word *case' includes 
a branch of a whole case having an independent 
remedy and an interlocutory order. ^Decided* 
means disposed of. *937 Nag. 136; 1937 Nag. 
68. See also 41 All. 42=47 I.C. 610; 59 I.C. 
906=12 L.W. 285; 25 I.C. 643 = 27 M.L.J. 
4945 43 I-G. 455 = 2 P.L.J. 682; 40 C.W.N. 

698; 62 C.L.J. 530. When a Court arrives at 
finding that the suit is not cognizable by the 
Small Cause Court and directs the plaint to be 
returned for presentation to the proper Court, the case 
must be deemed to have been decided so far as 
the Small Cause Court is concerned, even 
though the Court does not decide it on its 
merits. Therefore, there is nothing in the pro- 
visions of S. 25 to prevent the High Court from 
exercising its revisional powers in respect of 
orders passed by the Judge in the course of 
proceedings in the Small Cause Court suit 
before him. 11 O.W.N. **35= *934 Oudh 429 
(2) ; 19 N L.J. 306, See also 1940 O.W.N. 347 = 
1940 Oudh 245 ; 1937 O.W.N. 677= 1937 Oudh 
364 (revision against order restoring suit dis- 
missed for non-payment of additional court-fee). 
A Sub-Judge in whose Court a suit was filed as 
a small cause suit took leave and was succeeded 
by another Judge wlio had no power to try the 
suit as a small cause one. The suit was sent 
to another Judge to be tried as an original one. 
It was heard on merits and was posted for 
arguments. The Sub-Judge who had gone on 
leave returned, and on an application being 
made to him, he transferred the suit to his own 
file to be tried as a small cause suit. Held, 
that the order of the Sub-Judge was not an 
interlocutory order, as no suit was pending 
before him and as such revision was competent. 
Held further, that the Sub-Judge had no jurisdic- 
tion to pass such order and that his action 
amounted to a transfer of a suit under S. 24, 
G. P. Code, which can be ordered only by 
District Court or High Court. Held also, that 
even if the order was an interlocutory order, the 
High Court could interfere under S. 25 as the 
order in question amounted to a *‘cajic decided.” 
30 S.L.R. 226=1936 Sind r6o. Where a suit 
of a small cause nature is tried by a Judge 
having small catise powers as a money suit, 
the decree passed in the suit has to be regarded 
as a decree passed by a Small Cause Court 
Judge, and is not appealable. The remedy of 
the aggrieved party is not by way of appeal, 
but by way of an application to the High 
Court under S. 25. 40 C.W.N. 698; 62 C.L.J. 
530. Where an application for execution * 
Small Cause Court decree is made to a Small 
Cause Court, and it is transferred to the Original 
Side Court for purposes of execution again^ 
immovable property, any order that may be 
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NOTES. 37 I. G. 665 = 20 C.W.N. 1020. Decree of Small 

passed thereon is not subject to revision as an Cause Court executed on re.^ular side of another 
appeal lies against it. 1940 A.M.L.J. 133. Court — Orders in — Appeal — Revision — If open. 
V^erc an award in a Small Cause suit is set See 7 Cut.L.T. 33. See also 1939 Nag. 
aside, the order is not capable of revision, as no 64. It is a matter of discretion as to whether a 
case has been decided at that stage. 86 I.C. Small Cause Court should or should not allow 
788=1925 All. 395. restoration of suit which was decreed ex parte. 

QuesnoN opTiTLi;. — Under S. 23, Small Cause Where it refuses to allow restoration holding 
Court is given a considerable discretion. Thus that the grounds alleged were not sufficient, the 
if a bona fide question of title arises incidentally High Court will not interfere in revision. 154 
in a Small Cause Court suit, the Court may I.C. 5 * 6— *935 437- See also 155 I.G. 

determine it. But where the Court does not 575 = 4 * L-W. 117=1935 Mad. 196. Where the 
consider whether such question was a bona fide decision in two rent suits was unimpeachable 
one, or that it was necessary for the purposes of when taken separately but the two results 
the suit to decide it, but decrees the suit, it taken together were anamolous. Held, that 
cannot be said that it acted illegally. Therefore, the Hie:h Court need not interfere in revision, 
no revision lies on such a decree. 150 I.G. *t> O.W.N. 49=*933 Oudh 129. grant of 

144=1934 All. 695. compensation under S. C. P. Code, is no doubt 

Error of Law. — The High Court can in- a matter of discretion but the discretion has to 
terfere if by the reason of omission to consider be exercised in a judicial manner. Where the 
materia] eiridence or by evident mistake in the Court has given no reasons for refusing the appli- 
appreciation of evidence substantial injustice cation for compensation; the order clearly ignores 
has been done to the party. 37 C.W.N. 275= the terms of S. 95 and is not one according to 
I.C. 740=1933 Cal. 501. For a revision, law. ii O.W.N. H 35=*934 4^9 (2); 

there should be complete wrong done, not a also 193? Oudh 35 ® (order of S, C. Court 
a mere mistaken application of law. 66 I.G. rejecting application under S. 5 (1) ofU. P. 
435**9 A.L.J. 555; 29 I.G. 1008=13 A.T..T. Agriculturists’ Relief Act). 

563:40 I.C. 890; 17 I.C. 748=1912 M.W.N. Finding of Fact. — The High Court will up- 
*227; 1 Rane. 372 = 85 I.C. 362=1924 Rang. hold the decree mad by the S. C. Court, when 
54 * «*4 I.C. 111 = 1929 Sind 117. See also 52 there is sufficient evidence to support t at 
C.L.J. 528= 1931 Cal. 163; 1936 O.W.N. 533= decree, although the lower Court’s finding on 
*936 Oudh 297. It is the practice of the the facts may be vague. 19 N.r..J. 251 = 167 
Nagpur High Court to interfere in revision I.C. 44 ®* also 31 S.T^.R. i. High Court 

Against an incorrect view of the law only when can interfere also with a finding of fact, though 
the law is well known. 1938 N.T...T. 457= *939 ordinarily it is averse to doing so. 59 LC. 267 
Nag. 64. 'There cannot be any antithesis between "45 292; 1 Pat.L.T. 1 99 * 

law and justice; t e object of law being to W. 733 = 34 S. 3 ® 3 * ^53 

secure justice, no decision which is contrary to I C. 625=1935 206 (Finding as to mis- 

statutory law can be described as substantially conduct in risk-note form . See also 1935 A. 
jmt. 1936 A.M.L.J. 68. The inference drawn L.J. 396=1933 A. 37a. Where on a con^der- 
Irom proved documents is a pure question of ation of the materials before it. tnc trial Cmirt 
law. It IS open to the Chief Court in revi* was of opinion that an ex parte decree should be 
lion to consider whether the inference drawn set aside, its discretion should not be 
by the lower Court from certain dorumrnts has fered with in revision under S. 25. 1937 O. 

been correctly drawn or not. 8 O.W.N. 800. W.N. 53**937 O. 20G; also a finding without 
^eealso 162 1.0.793=1936 Pat. 257. Failure In reference to material evidence. 38 3fao 

determine a material issue is an error of law. =55 I C. 7 : 34 * *923 N. 292^^6 L.L.J. 593 = 

When such question was beyond the scope of *925 L. 278. But w 15 I.C. 186-19*2 M. 
the Small Cause Court’s jurisdiction, the plaint VV.N. 181. In an application under S 25, the 
ought to have been returned for presentation High Court will not generally interfere with 
proper Court. 5 P.L.J. 248=57 I.C. 653. findings of facts, but where it is shown that the 
Where the Judge misdirected himself and findings arc such as could not have been arrived 
wrongly threw the burden of proof on the plain- a* upon the state of the evidence on the record 
tiff in a promissory note case ignoring the pre- »* *s open to the Court to interfere. 142 I.G. 
sumption under S. 118, Negotiable Instruments 463**4 Pat.I. T 61 = 1933 I * 43 - 
Act. held, that the High Court could interfere —Contents of— No issues framed— Plaintiff s 
in revision, All T C — 1022 evidence alone recorded — Judgment contrary 

All. 164. Se^llso I54^I.C" 517= 1935 5 \ll. 410: to evidence— Validi ty of. 1933 A.L.J. 3*6. A 

*591.0.1075=1936 pat. 132. A dismissal for finding of fact cannot be interfered with on 
aelault, on taking up a case after 5 p.m. with- *be ground of misdirection as to burden of proof. 

out notice is revisablc. 44 All. 325=1922 All. 35 I C. 204 = 4 LAV- 611. Finding of fact — 

72. So also an order setting aside an cx parte Interference by High Court when justified — 
aeeree without taking a registered serurity bond. Evidence equally balanced — Trial Court’s deci- 
4 ® ‘-G. 75*=26 C.L.J. 315, See also 154 I.C. ’’•on to be accepted. See 118 I.C. 241; 30 

order of return of plaint when tlic Born.L.R. *104. 

Oman t.,ause Court has jurisdiction over the Nkvv Pi ea. — The applicant cannot be allowed 
C.W.N. 666=10 I C. 8; also 54 All. *0 take any plea before the High Court in 
*? 4 «— 1932 A.L.J. 1068=1933 All. T 06; also a revision which was not taken in the Court 
aismiss^ when one of two reUefs is not cogniz- below. 1932 O. 230 = 9 O.W.N. 436; 54 A. 

r * he proper order would be to direct the *048=1933 A. 106; see also 1936 Pat. 428; 
ptainutt to strike out that relief and the plaint * 94 * Oudh iii; 23 P.L.T. 407. It U not 

CC,M^S 30 
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NOTES. 

open to an unsuccessful litigant to raise in 
revision a new plea that the suit is not cognizable 
by Court of S. C. even as regards his own 
pleading, much less with regard to the plead- 
ing of his successful adversary. i6i I.G. 
937=1936 P. 428. The language in S. 25 
states that the High Court may satisfy that 
the decree or order by the S. G. Court was 
according to law. This expression “accord- 
ing to law” is paralled to language in 
S. too (i) (a), C. P. Code, and limits the 
High Court in revision to ground of law that 
might be raised in a second appeal, and it does 
not cover a revision on questions of fact. 1935 
A.W.R. 190=1935 A.L.J. 396=1935 A. 372. 
Plea of limitation can be raised for the first 
time in revision. 56 I.C. 513; See also 1940 

0. W.N, 988=1940 O.A. 971. PUn of want of 

jurisdiction cannot be raised for first time in 
revision. 29 I.C. 566; 9 O.W.N. 962. But see 
3 L.L.J. 380; 1935 'M.W.N. 5 * 9 = *935 M. 554; 
unless necessary in considering on merits. 
1925 O. 88. See also 1940 Lah. 13 = 41 P.L.R. 
543; 1938 P.W.N. 900=1931 Pat. 378. High 

Court in revision should set aside a decision in 
a suit not cognizable by S. C. Court. 41 I.C. 
203 = 27 C.L.J. 590. Where the judgment was 
based on facts which the judge ought not to 
have taken into consideration in coming to 
his conclusion and it also appeared that the 
judge had misdirected himself as to certain 
pieces of evidence, held, that the High Court 
had jurisdiction to revise the finding of the 
lower Court. 54 B. 105 = 31 Bom.L.R. 1426 = 
1930 B. 129. See also 1933 A.L.J. 897=1933 
A. 577; *933; A.L.J. 316= 1933 A. 339; 52 
C.L.J. 528=1931 C. 163. It is not within 
the power of the High Court to examine 
the facts on which an order under G. P. 
Code, O. 5, R. 20 is made. 1933 L. 288. 

Qubstion of Limitation. — .A decree without 
reference to provisions of the Limitation Act 
would be set aside in revision. 20 A.L.J. 89 = 
65 I.C. 107 (i); 28 I.C. 969=14 A.L.J. 394- 
The decision on a question of limitation is 
reversible. 20 I.C. 175 * *9 I-C* 762=11 A.L.J. 
293; 46 I.G. 804=21 O.G. 139; 1928 L. 51 - 
The High Court will not, in the exercise of its 
discretionary powers of revision under S. 25, 
interfere with an erroneous decision on a point 
of limitation, where the judgment of the lower 
Court docs substantial justice between the 
parties. 1935 L. 137; 1936 O.W.N. 533= *62 

1. C- 717=1936 O. 297; 1936 O.W.N. 332 = 

161 I.C. 423; 161 I.C. 369= *936 O. 247. 
1936 A.M.L.J. 68; 1941 Oudh m. Under 

S. 25, the High Court can interfere on a point 
of limitation if the facts arc not in dispute. 
154 I.C. 713= >935 A.L.J. 379 * of juris- 

diction and limitation raised but not decided — 
Revision lies. 95 I.C. 4. A plausible view 
that the claim might he barred by a few days 
is no ground for revision. 90 I.G. 321 (t). 
See also 1926 O. 319. 

Jerisdiction. — The High Court is not bound 
to interfere in revision in every case in which 
the trial Court has no jurisdiction to try the 
suit, I.*., where the lower Court has wrongly 
tried an original suit on the small cause side 
or conversely has tried a small cause suit on 


the original side. The High Court will not, and 
is not bound to, interfere in revision if it is 
satisfied that the lower Gourt*s decree is neither 
incorrect nor unjust. The mere fact that the 
decree has been psissed on the wrong side of 
the Court does not justify interference in revi- 
sion. 45 L.W. 691 = 1937 Mad. 644.= (i 937) 2 
M.L.J. 299. Wherever the High Court comes 
to the conclusion that the unsuccessful party 
has not had a proper trial according to 
law, e.g., where the lower had no jurisdiction 
to make the order, or where it has based its 
decision on evidence which should not have 
been admitted, or where the unsuccessful 
party has not been given a proper opportunity 
of being heard, or where the burden of proof 
has been placed on the wrong shoulders, the 
High Court can interfere. But the High Court 
ought not to interfere merely because it thinks 
that po.ssibly the lower Court may have 
arrived at a conclusion which the High Court 
would not have arrived at. The conclusion 
arrived at by the lower Court as to the cons- 
truction of an agreement and the rights of the 
parties thereunder in a trial regularly conducted 
is not open to discussion in revision, though it 
would be open to discussion in an appeal. 40 
Bom.L.R. 125=1938 Bom. 223. , . 

Res judicata. — Where the former decision 
was not correct but the later one is correct, 
the High Court does not in revision interfere 
on the technical ground that the matter is res 

judicata. 40 L.W. 656=1934 M. 563. ^ 

Review Gases. — High Court can mtcrlere 
with an order of a S. C. Court granting 
review. 53 I*G. 44. But see 12 I.G. 9 ® 3';"4 
Bur. L.T. 147. In case of difference of opinion 
the senior judge’s opinion prevails. 85 I.G. 1010 
= 47 M.L.J. 876. 

Practice. — In a matter of discretion, unless 
there are very special circumstances, the High 
Court is reluctant to interfere with the orders of 
the Court below. 161 I.C. 518 (i) = i936 L. 
140. High Court will not generally interfere 
if other remedy by way of regular appeal is 
open to the aggrieved party. 1933 454 * 

*933 O- 477 = *46 I.C. 993=10 O.W.N. 1085. 
A second petition for revision is competent 
when the first one was dismissed for default. 
39 P.L.R. 481 = 1937 Lah. 685. The revisional 
Court would not upset the judgment of a 
Cause Court on a bare technicality if substai^ 
tial justice has been done. 160 I.C. 462 = 193® 
Pesh. I. See also 1937 M.W.N. 396- Transfer 
of S G. suit to Munsif not having S. C. powers 
— Revision against order of Munsif — Maintain- 
ability. 26 A.L.J. 839. On this section, ret 
also 1926 P. 575 - Judgment glaringly 
tive in its contents. 93 I.G. 632. Perve 
finding of fact is ground for revision. 9 * 
679=1925 R. 3*0. If a judge of a S. G. Co^ 
chooses to depart from the procedure 
down for the conduct of cases in such Lou , 
he should not fall back on the provisions 01 
that procedure in order to suit his own 
venience. 1933 L- 452=145 . 

journment of suit for long periods at if 

of third party without intimation to pl^ * t *T 
ground for revision. 15 P- 56i = < 7 Pft.l-. s . 
329=162 I.C. 568=1936 P. 472. (!•■»•; 


con- 
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27. Save as provided by this Act, a decree or 
order made under the foregoing provisions of this 
Act by a Court of Small Causes shall be final. 

CHAPTER V. 

Supplemental Provisions. 

28. (1) A Court of Small Causes shall be 
Subordination of Courts subject to the administrative control of the District 

of Small Causes. Court and to the superintendence of the High Court, 

and shall — 


Finality of decrees and 
orders. 


(o) keep such registers, books and accounts as the High Court from 
time to time prescribes, and 

(6) comply with such requisitions as may be made by the District Court, 
the High Court or the Provincial Government for records, returns and state- 
ments in such form and manner as the authority making the requisition directs. 

(2) The relation of the District Court to a Court of Small Causes, with 
respect to administrative control, shall be the same as that of the District Court 
to a Civil Court of the lowest grade competent to try an original suit of the 
value of five thousand rupees in that portion of the territories administered by 
the Provincial Government in which the Court of Small Causes is established. 


Seal. 


29. A Court of Small Causes shall use a seal of 
such form and dimensions as are prescribed by the 
Provincial Government. 


30. The Provincial Government may, by order 
in writing, abolish’ a Court of Small Causes. 

this Act shall be construed to prevent the ® [ap- 
pointment of] a person who is a Judge or Addi- 
tional Judge of a Court of Small Causes to be also a 
Judge of any other® Civil Court or to be a !Magis- 
trate of any class or to hold any other public office. 

(2) When a Judge or Additional Judge is so appointed, the ministerial 
officers of his Court shall, subject to any rules which the Provincial Govern- 
ment may make in this behalf, be deemed to be ministerial officers ai^pointed to 
aid him in the discharge of the duties of the other office. 


Abolition of Courts of 
Small Causes. 

31. (1) Nothing in 

Saving of power to ap- 
point Judge of Court of 
Small Causes to other office. 


Application of Act to 
Courts invested with juris- 
diction of Court of Small 
Causes. 


32. (1) So much of Chapters III and IV as 

relates 


LEG. REF. 

*For instance of a notification abolishing a 
Court of Small Causes (Broach), see Bombay 

Government Gazette, 1907, Pt. I, p. 339* 
•Substituted A.O., 1937. 

•For instances of notifications issued under 
this power, see XJ. P. List of Local R. & O., 
Vol. I. 

NOTES. 

Sec. 27 . — The decree in a S. C. suit is not 
appealable even though it be tried as a regular 
•tiit. 55 I.C. 642 ; 39 A. 101 = 14 A.L.J. 984; 
>52 l.G. 144=1934 R. 312. See also 44 L.W. 
® 74 =(t 937 ) t M.L.J. 14; 1939 Pesh. 141. But 
«« 45 l.G. 645. An order in execution of the 
S. G. decree is not appcalble but revisablc. 32 
I.C. 484=3 L.W. 34; 42 I.C. 467- S. 27 does 
not apply when a case is decided by a succcs- 


sor of a judge of a S. O. Court under, 

s. 35- «93> A.L.J. 953= > 93 » O . A . 574 (F.B.). 

Secs. 27 and 16 . — Where a suit of a small 
cause nature instituted in the Court of a Mun- 
sif whose presiding officer at the time had no 
Small Cause Court powers, is tried by his suc- 
bessor having such powers up to the amount 
covered in suit, the decree is not appealable 
although the suit is actually tried in the ordi- 
nary procedure. 43 C.W.N. 947. 

See. 32 . — The character of a S- C. suit 
though tried as a regular suit is not altered and 
the decree is not appeabic. 21 I.C. 120=40 C. 
537. See also 65 C L.J. 303=1937 Cal. 631. 
A suit which according to the frame of it was 
S. C. suit was filed in the Court and was re- 
gistered as regular money suit, as the Court 
was not then invested with the S. G. Court 
powers to the extent of the value of the suit. 
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(o) the nature of the suits cognizable by Courts of Small Causes, 

the exclusion of the jurisdiction of other Courts in those suits, 

(c) the practice and procedure of Courts of Small Causes, 

(<f) appeal from certain orders of those Courts and revision of cases 
decided by them, and 

(^) the finality of their decrees and orders subject to such appeal and 
revision as are provided by this Act, 

applies to Courts invested by or under any enactment for the time being in 
force with the jurisdiction of a Court of Small Causes so far as regards the 
exercise of that jurisdiction by those Courts. 

(2) Nothing in sub-section (1) with respect to Courts invested with the 
jurisdiction of a Court of Small Causes applies to suits instituted or proceedings 
commenced in those Courts before the date on which they were invested with 
that jurisdiction. 


33. A Court invested with the jurisdiction of a Court of Small Causes 

with respect to the exercise of that jurisdiction, and 
Application of Act and the same Court with respect to the exercise of its 

Code to Court so invested jurisdiction in suits of a civil nature which are not 

as o wo our s. cognizable by a Court of Small Causes, shall, for the 

purposes of this Act and the Code of Civil Procedure, be deemed to be different 
Courts. 


Modification of Code as 34. Notwithstanding anything in the last two 

so applied. foregoing sections, — 

(a) when in exercise of the jurisdiction of a Court of Small Causes, a 
Court invested with that jurisdiction sends a decree for execution to itself as a 
Court having jurisdiction in suits of a civil nature which are not cognizable by 
a Court of Small Causes, or 

{b) when a Court, in the exercise of its jurisdiction in suits of a civil 
nature which are not cognizable by a Court of Small Causes, sends a decree for 


NOTES. 

Before the suit came for hearinsf, aMunsif s 
Court was established at the place with S. G. 
Court powers to the extent of the siiit ami the 
case transferred to him. The Milnsif tried the 
suit as an ordinary suit and not as a S. G. suit. 
Held that an appeal lay from the dcciyon ot 
the Munsif. 1Q30P. 270. See also ( 1937 ) 

Nae. 209 = *937 Nag. 200. 

. 32 ( 2 ). When a suit was admitted on 

the regular side because the Munsif had no S, 
C powers, he cannot try it summarily even 
though he got S.C. powers later, and an appeal 
lies. 9 I.G. 264. See also 25 Bom.L.R. 516 = 
1023 B. 454-* 49 I-G. 208 = 4 Pat.L..y. *3 » .* 9 
A.L.T- 89 = 54 4 '*®' ^ Court not having 

jurisdiction cannot try a suit filed in it though 
the Court subsequently is invested with juris- 
diction. 20 A.L.J. 257=1922 A. 112. 

Secs. 32 and 35 , — Sub-S. (2) of S. 32 is 
in the nature of a proviso to sub-s. (i), and its 
operation must therefore be limited to cases 
mentioned therein. If a suit is instituted in 
the ordinary Civil Court or proceedings are 
commenced in such a Court, the subsequent in- 
vestment of such a Court with S. G. powers 
would not make S. 32 (*) applicable. Sub- 

3 {2) would apply, if at the time of the institu- 
tion of the suit, there is no S.C. Court in the 


locality and the suit is filed in a Civil Court, 
even if the presiding judge of the civil Court be 
later on invested with S.C. Court powers. If, 
therefore, a suit is instituted in a S. C. Court 
and that Court is abolished, the case will have 
to be sent to the ordinary Civil Court under 
S. 35. If the Court to which the case is so sent 
under S. 35 acquires before the date of trial 
the powers of a S. SC. Court, S. 32 (i) would 
become applicable. In such a case the decision 
would be that of a S. C. Court, and no appeal 
would lie. 61 G.L.J. * 37=1935 G. 556* 

Sec. 33 . — Tt is clear from S. 7 of the G. P. 
Code that a S. G. Court, acting as such can- 
not attach immovable property in cxecutton of 
its decree. This is so even though the S. C. 
Court is also an ordinary Court unless me 
decree has been formally transferred to the ora^ 
nary side. 132 I.G. 208. See also 1940 A.M*L.J- 
*33. Where a suit of S. C. nature is tried on 
the regular side and confirmed on appeal, * 
will not be interfered with as there is no p^“ 
judice to the defendant. 66 I.G. 207=14 
W. 349. See also 44 L.W. 874 =(i^ 7 ) * M* 
L.J. 14. A counter-claim in a S* 
way of set -off beyond the pecuniary limits 
the S. G. Court’s jurisdiction cannot be enter- 
tained. 14 B. 37*. 

See. 34 . — See 1941 A.M.L.J. 133. 
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execution to itself as a Court invested with the jurisdiction of a Court of 
Small Causes, — 

the documents mentioned in section 224^ of the Code of Civil Procedure 
shall not be sent with the decree unless in any case the Court, by order in writinj^, 
requires them to be sent. 


35. (1) Where a Court of Small Causes, or a Court invested with the 

jurisdiction of a Court of Small Causes, has from any 
Continu^ce of proceed- cause ceased to have jurisdiction with respect to any 

case, any proceeding in relation to the case, whether 
before or after decree, which, if the Court had not ceased to have jurisdiction, 
might have been had therein, may be had in the Court which, if the suit out of 
which the proceeding has arisen were about to be instituted, would have juris- 
diction to try the suit. 

(Z) Nothing in this section applies to cases for which special provision is 
made in the Code of Civil Procedure as extended to Courts of Small Causes or 
in any other enactment for the time being in force. 

36. [Amendment of Indian Limitation Act.'\ Rep., Act IX of 1908. 

37. All orders required by this Act to be made 
Publication of certain writing by the Provincial Government shall be 

published in the Official Gazette. 

THE FIRST SCHEDULE. 


orders. 


[Enactments Repealed.] 

Rep., by the Repealing and Amending Act {XJI of 1891). 

THE SECOND SCHEDULE. 

Suits Excepted from the Cognizance of a Court of Small Causes. 

{See Section 15.) 

(1) suit concerning any act done or purporting to be done by or by order of the 

Central Government, the Crown Representative or the Provincial Government.] 


LEG. REF. 

^See now the First Schedule, O. ai, R. 6 of 
the Code of Civil Procedure (Act V of 190O). 
•Art. I substituted by A.O, 1937* 

NOTES. 

Sec. 35 . — [See also noics under S. 32, supra.} 
Under S, 35 when the Court ceases to have 
jurisdictiun in relation to the case, all proceed- 
ings in relation to it even after the decree have 
to be taken in the Court which, if the suit o\it 
of which the proceeding had arisen was about 
to be institutcci, would have jurisdiction to try 
the suit. Held, further, that S. 35 sliould be 
read subject to the provisions of the C'. P. C'odc, 
such as S.21. 52 A. 944=^1930 A. 873. See 
also 1941 Mad. I03=(i94i) 2 700=52 

L.W. 598. Where a S. C. suit is transferred 
under S. 24 (4), C. P. Code, its character is 
not changed and no appeal lies. 40 A. 5 ^ 5 “ 
46 I.C. 893; 36 I.C. 317=14 A.I..J. 705. 

Where a subsequent Munsif having no S. C^. 
jurisdiction tries a pending S. C. suit, as a re- 
gular suit, the procedure is regular and an 
appeal lies from the decision. 64 I.C. 573 = *9 
A.L.J. 838; 37 A. 450=29 I.C. 997; 47 A- 925 
= 1925 A. 165; 43 P.I..R. 488=1941 l-:ih. 356; 
13 Luck. 369=1937 O.W.N^ 801 = 1937 Oudli 
398; *939 A.L.J. 335. But see 3G I.C . 317 
= *4 A.L.J. 705. An order in execu- 
tion of a S. C. decree passed on the regular 
side, because the S. C. ceased to exist, is ap- 
pealable. 39 A. 357 = 38 I.C. 105. See also 1941 


Pesh. lO. Where a suit valuetl at less than 
rupees one hundred was filed before a Munsif 
invested with S. C. powers, but the same was 
tried by him under his ordinary jurisdiction: 
Held that no .appeal lay from his decision to the 
Sub-Judge. to6 I.C. 859=19280. 153. Where 
a S. C. su't was instituted in the Court of a 
Subordinate Judge invested with S. C. powers, 
but before that suit came on for trial, the 
Subordinate Ju<Ige was transferred and was 
sueeeeded by another Subordinate Judge who 
did not pos.sess such powers; Held that the 
decision pa.s.sed by the succeeding Subordinate 
Judge must be tak«*n to have been passed by 
him in his capacity as a Subordinate Judge 
trying an original suit and therefore the decision 
was appealable. 117 I.C. 370; also 1931 A.L. 
. 1 - 9 .'> 3 =i 93 * A. 574 (F.B.). S. 35 does not in 
any way operate to change a small cause suit 
into an original suit. What it docs is to invest 
a Court whicli otherwise would be incompetent 
to hear any, or certain, small cause suits with 
power to hear certain of such suns, namely, 
those pending m that Court at the time its 
jun.sdiction is changed. The section docs not 

^ ^ ^ 11,. . .. * su it 1 1 1 1 an original 

suit with all kinds of changes in procedure in 
the rights of appeal. 42 L.W. 619=1935 M. 919 
= 69 M.L.J. 443. 

Art. J — The C’ollector of a district is not a 
“Local Government.*’ 1 B. H.C.R. 398. Be- 
cause taxation by a municipality requiries the 
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. C2) a suit concerning an act purporting to be done by any person in pursuance of a 

judgment or order of a Court or of a judicial officer acting in the execution of his office; 

(3) a suit concerning an act or order purporting to be done or made by any other 
officer of the Government in his official capacity, or by a Court of Wards, or by an officer 
of a Court of Wards in the execution of his office; 

(4) a suit for the possession of immovable property or for the recovery of an 
interest in such property ; 

(5) a suit for the partition of immovable property; 


NOTES. 

sanction of the Government, a suit for refund of 
tax paid is not covered by this article. 13 M. 
78. See also 141 I.G. 378—34 P.L.R. 219=1933 
L. 124 (Suit against District Board for refund 
of tax not cognizable by S. G. Gourt). 141 I. 
C. 378=1933 L. 124. A suit by a toll-gate con- 
tractor against the District Board for damages for 
unauthorized exemption of carts from payment 
of tolls is not covered by this article. 45 M.L.J. 
125=46 M. 808. There is nothing in Sch. It 
which excludes from the jurisdiction of the Court 
of Small Causes a suit by a Municipality to 
recover municipal taxes due to them. I.L.R. 
(1939) Kar. : 34=*939 Sind. 35. Suit against 
trespasser for use and occupation is cognizable by 
S. G. Court: 1928 N. 1 18= 106 I.C. 495. 

Art. 2 . — For this article to apply the judicial 
officer must show (i) that the act wais done in 
his judicial capacity and (2) that he at least 
believed to have jurisdiction to do the acts 
complained of. 30 B. 241=7 Bom.L.R. 951. 
A suit for refund of money paid under an order of 
Court is not cognizable by a S. C. Court. 5 
C. 494- But a suit to recover money alleged 
to have been wrongfully made over by a 
Magistrate under S. 517, Cr. P. Code, is not 
covered by this article. 9 C.W.N. 495 =* 
C.L.J. 355. See also 1928 L. 515. VVherc the 
suit was for damages for money paid by the 
plaintiffs for which the defendant was liable, 
held, that Art. 2 had no application. 10 O.W. 
N, 52=1933 O. 146. 

Art. 3 - Art. 3 of the Second Schedule 

takes out of the purview of the Small Cause 
Court claims arising out of an act or order pur- 
porting to be done by an officer of Govern- 
ment in his official capacity. The fact that 
such an order, which is actually made by the 
officer of the Government, might have been 
made by a private person in his private capacity 
could not affect the question. Where the 
Inspector-General of Prisons cancelled the ac- 
ceptance of the lender for the supply of certain 
articles aad directed the forfeiture of the 
deposit made by the tenderer, a suit by such 
a tenderer for damages and for the return of 
the deposit forfeited is not cognizable by the 
Court of Small causes. I 94<3 O.W.N. 347 = 
1940 Oudh 245. A karnam in a Zamindan 
is not an officer of the Government. 18 M. 
395. A mere failure to carry out a contract 
cannot be regarded as an act contemplated by 
this article. It must relate to a distinct act. 12 
M L.T. 299 = 23 M.L.J. 732. A suit for damages 
aeahist the Secretary of State for injury to an 
article carried by a State Railway does not 
come under this article. 17 C. 290. 

4^ The definition of immovable pro- 

perty given in the Burma General Clauses Act 
applies to this and as growing palm tree is 


immovable property for the purposes of the 
former Act, it is also immovable property for 
the purposes of this Act. 7 R. 706=1929 R. 
200. A suit for recovery of documents relating to 
land is not one for an interest in land. 6 L. 
33 = 88 I.C. 574. A suit for damages on the 
allegation that the defendant had cut down and 
misappropriated a mango tree does not fall 
within the purview of Art. 4 of Sch. II. The 
mango tree which has been cut down and mis- 
appropriated was not immovable property at 
the time of the institution of the suit, 1 73 
I.C. 598«*65 C.L.J. 303= 1937 Cal. 631. In a 
suit to recover rent the defendant raised the plea 
that he had executed the lease because of ffie 
fraud of the plaintiff and consequently denied 
the liability. The lower Court held that the 
issue raised by the defendant involved ques- 
tions of title and that as the suit was tried ^ a 
S. G. one, the same could not be gone into 
and a decree was passed, the plea as to fraud 
having been negatived. Held, in revision, that 
the lower Court’s refusal to consider the Ques- 
tion of title even incidentally had prejudiced 
the defendant and that a remand should be 
ordered. 117 I.C. 447 (2) = i929 B. 228. 

Neither Art. 4 nor Art. 35 (it) applies to a suit 
for the price of fruit removed by the defendants 
from certain trees in the assertion of a contested 
claim or right. Such a suit is cognisable by a 
Court of small causes. I.L.R. (1939) Lah. 
100 = 40 P.L.R. 720=1938 Lah. 759. 

Sch. II, Art. 4 (as amended by Bombay 
Act VI of 1930 ) — Question of title — Test 
OF — Reference to defence. — In cases under 
Art. 4 for purposes of deciding as to whether 
the Court has got jurisdiction to entertain the 
suit both the plaint and the allegations in the 
written statement can be considered. Plaintiff 
sued for recovery of the rent and ejectment of 
defendants. The rent deed was executed by 
only one of the defendants and the others were 
impleaded on the ground that they were in 
possession as members of a joint family along 
with the executant of the rent note._ 
defendants denied the title of the plaintiff. Held, 
the substantial issue as between these defeimants 
and plaintiff being one of title, the Small Cause 
Gourt had no jurisdiction to try that issue. 
I.L.R. (1939) Kar. 60= 1938 Sind *a2. A **su^ 
stantial issue” within the meaning of Sch. li. 
Art. 4 of the Provincial Small Cause Courts 
Act, as amended by S. 3 of the ®^***®^ 
Amendment Act of 1930, is an issue which go« 
to the root of the case, other ^ issues 
merely incidental or concerned with mattcra 
detail. “Substantial issue” means an 
not only upon the allegations in P*®*'**^i“ 

upon those allegations combined with the 
gallons made in the written statement. 

I.C. 841=41 Bom.L.R. 755= *939 Bom. 353 - 
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(6) a suit by a mortgagee of immovable property for the foreclosure of the mort- 
gage or for the sale of the propertj^ or by a mortgagor of immovable property for the 
redemption of the mortgage ; 

(7) a suit for the assessment, enhancement, abatement or apportionment of the rent 
of immovable property ; 

(8) a suit for the recovery of rent, other than house rent, unless the Judge of the 
Court of Small Causes has been expressly invested by the Provincial Government with 
authority to exercise jurisdiction with respect thereto?; 

(9) a suit concerning the liability of land to be assessed to land-revenue ; 


LEG. REF. 

^For notifications issued under this clause 
for — 

(1) the Madras Presidency, see M. R. & O., 
Vol. I. 

(2) Burma, see Bur. R.M., Vol. I. 

NOTES. 

Art. 6. — See 94 I.C. 1046=1926 M.W.N. 
29*=75> M.L.J. 159. Where the tenants in 
consideration of arrears of rent and bome cash 
consideration execute a rehun bond, the relation- 
ship of landlord and tenant gives place to that 
of creditor and debtor and the creditor’s suit on 
the personal covenant contained in the bond is 
of a S. C. nature. 147 I.C- 341*1934 P. 
43 " 

Art. 7 . — Where in a rent suit a rateable 
amount is claimed by reason of the lessee not 
getting possession of a portion of the proper- 
ties, the suit is not a S. G. suit. 41 M. 370 = 
33 M.L.J. 618. A suit for enhanced kaltoobadi on 
the ground of the defendant’s detault in the 
payment of the money rate is barred by this 
article. 31 I.C. 871. 

Art. 8.— A suit for rent is not cognizable by 
a S. C. Court. 13 I.C. 29—16 C.W.N. 89; 

Jn ^^ 5 ’ 37 980=1917 P.H.C.C. 

Suit to recover share of paddy grown by 
defendant on plaintiff^s land with express 
^ipulalion for delivery of the share is cognizable 
byS. C. Court. 1928 R. 260—114 543 

A charge for the use of wat<T mcicr is a 
part of^ the water-tax, and the person taking 
water is liable to pay that charge under the 
the assessment of water rate under 
S, 66 (i) (^), C. P. Municipalities Act. Such 
a charge is not a rent within the meaning at 
Art. 8, and therefore the jurisdiction of the 
omall Cause Court is not V^arred, 170 I.C. 

A_ suit by an assignee o( 
* '^"<llord for arrears of rent after they had 
lallen due, for the recovery of the amount due, 

•‘cut and is excepted from the juris- 
diction of the Court of Small Causes. 196 I.C, 
393 = 43 F.L.R. 432=1941 Lah. 313. A suit 
of a site is difl'crcnt from a suit foi 
^use rent and is not cognizable Ly a Smal 
Cause Court unless that Court has been ex- 
pressly invested with jurisdiction in that behalf 
*97 I.C. 158=1942 Oudh 145=1941 O.VV.N 
** 79 - Rent suit — Whether includes suit t< 
payment from licensee — Forum. See 193< 
'^•L.J. 550. See also 22 Pat.L.T. 348. 

. The authorisation under this artirh 

personal to the presiding Judge. i< 

C.W.N. 1236 = 31 I.C. 177. Whether damage 
and occupation are rent, rer 1925 I. 
190(1). A suit for rent other than house ren 
IS not cognizable by a S. C. Court. 42 C 


638=27 I.C. 258. Khattis, whether situate 
within the limits of a residential house or other- 
wise, are meant for storage of grain, and when 
let apart from the houses in which they are 
situate, they cannot be considered to be places 
meant for human habitation. Hence a suit for 
rent in respect of such khattis used for storing 
grain is not one for recovery of rent of house 
and is not cognizable by a S, C. Court. 146 
I-C. 594= 1933 A. 918. Decree passed in suit 
excepted under — Transfer for execution to 
Small Cause Court — Jurisdiction of latter 
Court to execute. See I.L.R. (1939) i Cal. 
233. 

“Judge of the Court op Small Causes” in 
cl. (8) must be taken to apply either to Court of 
S.C. constituted under the Act or to a Court in- 
vested with the jurisdiction of a Court of Small 
Cases. It is not necessary to invest the powers 
by reference to the name of the particular 
judge. 30 Bom.L.R. 741 = 1928 B. 265. It is 
not, therefore, necessary to confer powers by 
reference to the name of a particular judge of 
Court of S. C. in order to enable him to try 
suits for the recovery of rent of homestead land 
under the S. G. Court procedure. 40 C.W.N. 
942 = 1936 C. 497 (F.B.). 

What is not a Rent Suit. — A suit for jodi 
by Zamindar against inamdar is cognizable by 
S, C. Court. 40 M. 93 = 30 M.I..J. 387. A 

Suit on a demand note Jor balance of rent is not one 
for rent. 1923 N- 285. Suit for interest due on 
morigagc-moncy is cognizable by S. C. Court. 
66 I.C. 285. A suit for recovery of rent attached 
due by defendant to liis landlord is not a suit 
for rent. to I.C. 569. Suit for recovery of fees 
for privilege of receiving goods. to6 I.C. 391 = 
1928 O. 99. As to suit ff>r money due on settle- 
ment of date and pnhn trees, see 15 P. 626. 

What is Rent .Suit. — .A suit for rent of home- 
stead land is excluded by the article. 1925 C. 
423. An open site on wliich fuel is stacked con- 
taining a chapper used for shelter and carrying 
on business can hardly be regarded as a house 
or a shop, and hence a suit for rent is not cogni- 
sable by a S. C. Court. 34 P.L.R. 100=1933 
L. 306. Money payable in respect of forest 
right is rent. 26 I.C. 380=19 C.W.N. 1030. A 
suit for rent cd shops leased by a usufructuary 
morJg.igee is a suit on a lease of immovable pro- 
perty and is barred. 15 I.C. 32 = 9 A.L.J. 776. 
See uho 1936 Pesh. 55. A shop is a house within 
the rncainng of Art. 8. Hence a suit for rent 
of a shop IS triable as a small cause. 181 I.C. 
241 “’939 Pesh. 14. A suit claiming rent for 
and occupation against an alleged trespasser 
is not a suit for recovery of rent within Sch. II, 
Art. 0 and as such is cognizable by the S. C. 

Court. 150 I.C. 980 (0 = 1934 L. 355 (I). The 

assignment of arrears of rent by the landlord to 



4240 


[Ajrt. 10 


The Civil Court Manual (Imperial Acts). 

(10) a suit to restrain waste; 

(11) a suit for the determination or enforcement of any other right to or interest in 
immovable property; 

(12) a suit for the possession of an hereditary office or of an interest in such an 
office, including a suit to establish an exclusive periodically recurring right to discharge 
the functions of an office ; 

(13) a suit to enforce payment of the allowance or fees respectively called 'tnalikana 
and hakk, or of cesses of other dues when the cesses or dues are payable to a person by 
reason of his interest in immovable property or in an hereditary office or in a shrine or 
other religious institution; 


LEG. REF. 

1 \JSee now Act I of 1894. 

NOTES. 

a third party has not the efTect of altering its 
character. The fact that the landlord has assi- 
gned his rights, and his representative, whether 
a vendee or an heir, is suing, would not alter 
the character of the tenant’s liability. The suit 
is not thereby altered into one for a mere debt, 
but is still a suit for recovery of rent, other than 
house rent, and the S. G. court has no jurisdic- 
tion to entertain it. 1934 A. L.J. 848=1934 A. 
893. Some of the co-proprietor’s of land trans- 
ferred their right to recover their share of rent 
from the tenants to the plaintiff. The plaintiff 
brought a suit against the non-transferor co- 
proprietor to recover the share of rent transfer- 
red to him. Held that exception in Art. 8 did 
not apply because the defendant was not a 
tenant of transferor and the suit was not for 
arrears of rent. The suit was not excepted by 
art. 31 because the action was not a claim for 
immovable property. The expression “belong- 
ing to the plaintiff” as used in art. 31, applies to 
immovable property and not to profits. So, the 
suit in the Small Cause Court was maintainable. 
162 I.C. 389 (1) = 1936 L. 377 - See also 1936 P. 
W.N. 169= 1936 Pat. 406. 

Srh. II, Arts. 8 and 0: Applicaotlitv — 
Farmer of municipal market dubs — Suit by 

FOR DUES FROM PERSON HOLDING SITE UNDER^ 

A person who occupies a site in a municipal 

market has no right or interest in land so as 'o 
give rise to an action for rent in respect of the 
file occupied by him. He is 
market toll and the money 

not rent so as to come within Art. 8 of the Act. 
Nor would the dues come under other dues 
under art. 13. because they are not payable by 
reason of any interest in immovab c property. 
Plaintiff a farmer of a market, sued the defen- 
dant who held a site under him in the market 
for dues in respect of that site. Held, that the 
suit was not barred either by art. 8 or art. 13. 

16 P.L.T. 175 = ‘935 P- *64. 

“House Rent” includes shop rent. 107 l.G. 
2^3^x928 L. 289; 161 I.C. 207=1936 Pesh. 

ll . — Suit for recovery of balance of consi- 
deration for a mortgage is covered by this article. 
1023 C. 567. But suits for unpaid purchase-money 
are not excepted by this article. 55 I.C. 54 ‘ — 
11 L W. 211 ; 10 I.C. 267 = 9 M.L.T. 372 ; O9 
I C Q 33 A su\$ hy lessee of lac produce to 
recover value of qi^ntity illegally removed is 
roenizable by S. C. Court. 50 I.C. 629. By 
ScL II Art^ii the Small Cause Court is pre- 
cluded from trying a suit to enforce a charge 


and it has no power having regard to S. 7, G. P. 
Code, to attach immovable property, to issue in- 
junctions or to appoint receiver of immovable 
property. So it could not have been contem- 
plated to confer power on that Court to pass a 
decree charging immovable property. Where a 
decree directs that a defendant shall not alienate 
certain property till the satisfaction of the parti- 
cular decree, it has to be understood as creating 
a charge on immovable property. As that 
Court has no power to create the charge the 
decree so far as it seeks to create a charge must 
be regarded as void and inoperative. 182 I.C. 
102=1939 N.L.J. 121 = 1939 Nag. 118=1. L.R. 
(1941) Nag. 356. Where the plaintiff conveyed 
certain peoperty bo sale and took a mortgage 
for the unpaid portion of the purchase-money 
from the vendee, but the pattas having continu- 
ed to stand in her name, the Government took 
steps against her for recovering arreaw of 
revenue, and having paid the same, she sued the 
vendee and other persons who had taken a coi^ 
veyance from him for recovering the sums P^i^ 
by her towards the land revenue, held, that her 
right was merely to proceed against the property 
sold for the amount of the kist due and conse- 
quently being a suit to enforce the charge on the 
land, it was not cognizable by S. C. Court. 
1929 M.W.N. 381 (2). On this article, see also 

1926 N. 65 ; 1926 A. 753. ' 

Art. 13 : Scope. — This article applies only 
to suits against persons who are directly liable 
for the dues and not to suits against persons who 
have improperly collected them. 27 Bom. L.R. 
627 = 88 I.C. 668 ; 21 A.L.J. 312= 1923 A. 420 
(i) ; 19 I.C. 628. See also 47 G.L.J. 595. Art. 13 
relates to suit or claims made against a person 
primarily liable to pay the ccsscsor dues ; and a 
suit for recovery of plainlijff^s share of offerings made 
at a temple is S .C. and is not barred by ^t. 13 
from the cognizance of S. C. Courts. 1 13 74 ® 

(i). See also 1933 L. 606= 144 I.C. 669 ; i^ I- 
C. 992=1936 L. 100. A suit for recovery of 
toll is not of a S. C. nature. 85 A. ‘ 56 — J° l* 
C. 282. A suit for recovery of arrears of mumapai 
taxe» does not fall within art. 13 or any other 
articles of Sch. II. It is cognizable by a S. 
Court. 13 P.L.T. 277=1932 P. 220. See a^ 
154 I.C. 877 (Market dues) ; 1935 554 

(Customary dues) ; Suit for cess : see 92 I.y- 7 /^ 
= 1928 L. 276. Suit for temple emoluments ^ 

naivadyam is not a .S. G. suit. 13 ‘3 

(1911) 2 M.W.N. 589. But a suit by arclmka w 

recover dues of his hereditary office is barred, d 
I.C. 206=1915 M.W.N. 846. Suit by 
of ghee to a temple for arrears 
allowance falls within the scope of this artio 
30 I.C. 35‘ = ‘8 M.L.T. 163. A. suit by lan^^ 
for the recovery of cess from the holder of an mam 


Art. 19] 
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( 14 ) a suit to recover from a person to whom compensation has been paid under 
the Land Acquisition Act, 1870 *^ the whole or any part of the compensation • 

(15) a suit for the specific performance or rescission of a contract; 

( 16 ) a suit for the rectification or cancellation of an instrument; 

( 17 ) a suit to obtain an injunction; 

( 18 ) a suit relating to a trust, including a suit to make good out of the general 
estate of a deceased trustee the loss occasioned by a breach of trust, and a suit by a 
co-trustee to enforce against the estate of a deceased trustee a claim for contribution • 

( 19 ) a suit for a declaratory decree, not being a suit instituted under section 283 ® 
or section 332 of the Code of Civil Procedure; 


LEG. REF. 

See now the Land Acquisition Act (I of 
1894). 

* See now the First Schedule, O. 21, Rr. 63 
and 100 respectively of the Code of Civil Proce- 
dure (Act V of 1908). 

NOTES. 

in his estate does not come within the purview 
of Art. 13, where the payment is purely a volun- 
tary one and not one which the landlord is 
entitled to, as representing his interest in im- 
movable property. 117 I.C. 295=1929 M. 694. 
A suit for poruppu and cesses by a zamindar 
gainst tenant does not come within Art. 13 and 
is cognizable by S. C. Court. 137 I.C. 564 (i) 
= 1932 M. 224. The dues contemplated by 
Art. 13 must be “dues" arising directly from 
the interest in the immovable property and 
cannot include “dues" which are indirectly con- 
nected with something arising out of an interest 
in the immovable property. Interest on arrears 
of rent is really damages for default in payment 
of rent in time and it is not a sum payable to a 
person directly by reason of his interest in im- 
movable property. Accordingly a claim for 
arrears of interest only, such interest being due 
because of non-payment of rent in due lime, is 
recoverable in a Small Cause Court suit. I.t,. 
R- (*938) 2 Cal. 60 = 42 C.VV.N. 284=1938 
Cal. 320. 

Where Article does not apply. — This arti- 
cle does not apply to suits for local or village cess. 
36 M. 126=12 I.C. 171 ; nor to suits for land 
35 M. 18 = 21 M.L.J. 819 ; nor tojodi 
and road cess. 1925 M. 1196 = 49 M.L.J, 185 ; 
to suit for price of plaintiff's water used for 
by defendant. 22 I.C. 144. Right to 
claim a share of the income of inam land by inamdar 
“ & right to payment by reason of some interest 
m immovable property, to which Art. 13 applies. 
*53 I*C. 619 = 41 L-W. 641 = 1935 M. 41=68 
172 ; also suit for share of income of 
religious shrine. 144 I.C. 669= *933 L. 606, 
Market dues — Suit by farmer against person 

excluded. 154 I.C. 877=16 
•^•L.T. 175. A suit to recover jodi or meras 
which arc of the nature of customary dues and 
are not rent paid to the Rajas by agraharam- 
excepted from the cognizance of the S. 
G. Court. 1935 M.W.N. 519= *935 554. 

A suit on a promissory note which recites that 
't.** ‘on account of rusum of Dcshpandc- 

f®r two years,’ is not barred by Art. 13 of 
^h. II from cognizance by the Court of .Small 
Causes, for the suit is not to recover the dues 
but to recover money on a negotiable instru- 
m^t. 1941 N.L.J. 388=1941 Nag. 271. 

Art. IS. — A suit to recover a sum of money due 
on an award passed under the Indian Arbitration 
Act u not a suit for specific performance of a 

CC M,— S3l 


contract and is therefore cognizable by the S.G. 
Court. 23 S.L.R. 411 = 1923 S. 43. A suit for 
refund of mon^ under the terms of a contract is 
a suit for specific performance of a contract and 
is therefore not cognizable by the S. C. Court. 
I 13 I.C. 747=1929 A. 62. See also 162 I.C. 
553 = *7 P.L.T. 591 = 1936 P. 429. Suit by 
landlord for unpai i premium is not one for spec- 
fic performance to lend money and is cognizable 
by S. C. Court. 1933 A. 147. \ suit for balance 

of mortgage money is one tor specific performance 
of part of agreement. 43 G. 59=29 I.C. 621; 
but not a suit by vendor for balance of purchase 
money. 1924 L. 3 * 4 * But where a conveyance 
has not yet been executed, a suit for purchase 
money unpaid is one for specific performance. 
35 M-L.J. 89 = 49 I-C. 385, Suit for recovery of 
sewing machine given on hire-purchase system is 
not one for specific performance and so is cogni- 
zable by S. C. Court. 110 I.C. 316=1928 L. 
535. As to suit to recover goods pledged^ 3 Luck. 
118. Suit for recovery of gold and stiver entrusted 
to make ornaments is cognizable by S. C. 
Court. 91 I.C. 108=1926 O. 272 ; See a/jo 83 
I.C. 122 = 1924 M. 903. A suit to enforce award 
is one for specific performance. 22 C.W.N, 66 
= 42 I.C. 590. But see contra 49 I.C. 62. On 
this section, see also 1926 N. 65 ; 4 R. 227= 1926 
R. 198. Suit for recovery of account papers of 
darpatni mchal — Suit, if of S. C. nature — 

Second appeal. 59 C. 352=1932 G. 481. 

Art. 18 . — This article applies to a suit by a 
schoolmaster for pension. 25 I.C. 41. Provi- 
sion in partition deed for marriage of daughter 
is trust provision. 24 I.C. 943=38 M. 788. 
This article does not apply to a jui/ by trujt^e 
for a specific sum agreed to be paid for being 
used as a trust. 15 I.C. 273. Suit for recovery 
of offerings made to a shrine which were misappro- 
priated is not cognizable by S. C- Court. 1926 
L. 228. Where a composition is effected bet- 
ween a debtor and his creditors, and a trustee is 
appointed to collect the outstandings and the 
trustee fails to carry out the terms of the deed 
the only remedy of the creditors against the 
trustee is to file a suit against him for enforcing 
the trust. But such a suit is barred by Art. 18 
from the cognizance of S. G. Court. A suit by 
the creditors on the original cause of action is 
incompetent against the trustee. 114 I.C. 109 
= 1929 S. 49. Suit for recovery of amount 
deposited with an arbitrator to be forfeited in 
the event of refusal to abide by the award is 
cognizable by S. C. Court. 145 I.C. 970=1932 
A. 902. 

Art. 19 ' — Suits of declaratory nature arc not 
S. C. suits. 1924 A. 40. So is a suit for a decla^ 
ration of right to insurance policy by virtue of an 
assignment. 38 I.C. 218 = 4 L.W. 339 ; also a 
suit to declare Municipal assessment illegal and 
for refund of excess tax paid. 166 I. < 3 . 743 = 
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[Art. 20 


(20) a suit instituted under section 283,^ or section 332 of the Code of Civil 
Procedure ; 

(21) a suit to set aside an attachment by a Court or a revenue authority, or a sale, 
mortgage, lease or other transfer by a Court or a revenue-authority or by a guardian; 

(22) a suit for property which the plaintiff has conveyed while insane; 

(23) a suit to alter or set aside a decision, decree or order of a Court or of a 
person acting in a judicial capacity ; 

(24) a suit to contest an award; 

(25) a suit upon a foreign judgment as defined in the Code of Civil Procedure or 

upon a judgment obtained in British India; . . ^ • 'tnea 

(26) a suit to compel a refund of assets improperly distributed under section 295® 

of the Code of Civil Procedure; . 

(27) a suit under the ^Indian Succession Act, 1865, section 320 or section 321, or 
under the ^Probate and Administration Act, 1881, section 139 or section 140, to compel a 
refund by a person to whom an executor or administrator has paid a legacy or distributed 

(28) a suit for a legacy or for the whole or a share of a residue bequeathed by a 
testator, or for the whole or a share of the property of an intestate; 


(29) a suit — 

(a) for a dissolution of partnership 
partnership after its dissolution; 


or 


for the winding up of the business of a 


LEG. REF. 

^ See now the First Schedule, O. 2i, Rr. 63 
and 100 tespectively of the Code of Civil Pro- 
cedure, (V of 190O). 

® See now S. 73 of Act V of 1908. 

* See now the Indian Succession Act (XXXIX 
of 1925), Ss. 360 and 361. 

NOTES. 

1937 P. 25. See also 193O Nag. 398. A money 
decree docs not become a “declaratory decree” 
because the judgment is prefaced by some sort 
of declaration. So a suit for the refund of prefer- 
sion tax amounting to Rs. 125 is of a S. G. 
nature from which no second appeal is compe- 
tent, even though the plaintiff may have prayed 
as well for a declaration of the invalidity of the 
levy. 139 I.C. 620=1932 M. 226. 

Art. 20 . — Regarding a suit for compensation 
where an objection to an attachment of crops 
was struck off without investigation, see 9 I.C. 

537 = 8 A. L.J. 187* , , , r 

Art. 21 . — The S. C. Court is debarred from 
entertaining a suit to set aside a sale, 28 C. 235. 
The article does not apply to a suit to enforce an 
award. 25 I-C. 826; 49 ^ B. 693=1925 5 i 9 - 

To a suit for money due under an award made out 

of Court, see ^•2. A. 169 = 58 I.C. 546- 

23 . A suit to recover back the price 

paid for the purchase of stolen goods, when the 
stolen goods were taken back from the possession 
of the purchaser by order of Court does not 
fall cither under Art- 2 or under Art. 23 and is 
therefore cognizable by S. C. Court. 108 I.C. 
609 ; 1928 L. 5 * 5 - If there is a dispute as 
regards the paying out of assets realised by a 
Court which is not as between judgment-debtor 
and creditor and therefore falling under S. 47, 
C. P. Code, and one of the creditors is dis- 
satisfied with the order passed by the Court and 
the money is in consequence paid out to a rival 
creditor, lie is at liberty to file a suit for its 
recovery on the basis tliat it is money had and 
received without necessarily getting the order 
refusing payment of the money to himself sot 
aside as the orders of the executing Court arc 
merely summary decisions passed without a final 
adjudication on the merits of the claims of rival 
parlies. 8 R. 485 = 1 28 I.C. 834= 1 93 1 R. 50- 
Art. 24 . — See 4 R. 227. Suit to recover 
what was given by an award, see 91 I.C. 1032 


= 1925 B. 519. A suit to recover a sum of 
nioncy due on an award passed under the 
Indian Arbitration Act is not a suit to contest ^ 
award and is therefore cognizable by the S. G. 
Court. 23 S-L.R. 411 = 1929 S. 43* 

Art. 28 . — The article applies only to smts 
for share of the estate and not to particular 
items. 1925 A. 40. A denial of the plaintiffs 
title in a suit by the plaintiff for recovery of 
movables docs not bring the suit within the 
operation of this article. 27 I.C. 773=*9C.W. 
N. 614; 22 L.W. 462 = 49 M.L.J. 554 » °7 I*^* 
354=1925 M. I no. Art. 28 contemplates 

a suit between rival claimants to the property 
of an intestate. There must be a claim »ade 
by an heir as such, which claim is resisted by 
another person advancing a similar claim; other- 
wise the article does not apply. A suit by * 
husband for recovery of jewels as the heir of his 
deceased wife, the defendant not disputing that 
the plaintiff has succeeded to his wife’s property, 
is not excluded by Art. 28 from the cognizance 
of the Small Cause Court. I.L.R. (i 939 ) Mad. 
78 = 48 L.W. 290=1938 Mad. 864= (1938) * 
M.L.J. 402. The question of jurisdiction 
depends entirely on the allegations made m 
the plaint and it is immaterial whether defendant 
is a rival claimant to the estate or mer^ 
a person in wrongful possession. 178 I.C. 3 *“r 
1938 Pesh. 79. This article does not cover a smt 
after the death of bride and bridegroom, 
recovery of jewels presented in marriage. 37 M- 
538 = 23 M.L.J. 282. Suit for price of jewels 
left by deceased. See 91 I.C. 561 =1926 NL 37 > 
22 L.W. 462 = 49 M.L.J. 554- A suit by ^ 
father for recovery of property as heir of ms ^ 
ceased daughter is not cognizable by S. tj* 
Court. 142 I.C. 613 (i) = i 933 M. 346. A sm 
for a share in a property of a Mahomedan, w 
died intestate is not cognizable by the o. 
Court. 1491-0.393=1934^.423. _ As 

Art. 29 . — See 27 I.C. 629^13 A.L.J. f0 

to what constitutes a partnership, see *937 
Where not only the balance is struck but 
is a definite agreement by the defendant to P ^ 
the sum found due, the agreement 
fresh cause of action to the plaintiff ^ oaid 

based for recovery of money ^ ^ (6) 


IS 

or 


not a suit within the meaning ^f Cl. (^) 

(O of Art. 29. 27 S.L.R. 308= *933 S- 3 ^ 4 - 
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(fe) for an account of partnership transaction; or 

(c) for a balance of partnership account, unless the balance has been struck by the 
parties or their agents ; 

( 30 ) a suit for an account of properly and for its due administration under decree ; 

( 31 ) any other suit for an account, including a suit by a mortgagor, after the 
mortgage has been satisfied, to recover surplus collections received by the mortgagee, and 
a suit for the profits on immovable property belonging to the plaintiff which have been 
wrongfully received by the defendant; 


NOTES. 

Art, 29 , sub-Cl. (c). — The proviso to Art, 29 
(r) contemplates that where a balance has been 
struck by the parties or their agents, a suit can lie 
on such balance in the Court of S. C. 24 S.L.R. 
308=1933 S. 324. This article docs not apply 
to a suit for recovery of money advanced as loan to a 
partnership business. 51 I.C. 435. Where a 
suit for mon^ was brought in a S. C. Court on 
the allegation that it presented the commission 
due to the plaintiff who was a commission agent 
of the defendant, but the defendant raised the 
plea that the plaintiff was not the agent of the 
defendant but a partner with him, and the 
Court upheld the defendant's plea and dismissed 
the suit, (on revision) that the suit having 
failed on the merits, the decision of the S. C. 
Court was not without jurisdiction. 118I.C. 
667 (i)= 1929 A. 907. 

Arts. 29 and 30 : Suit for accounts ex- 
plained. — A suit for accounts is a suit for an 
indeterminate amount which could only be 
arrived at by taking the regular accounts bet- 
ween the parties. Where therefore the plaintiff 
sues for a definite sum and shows clearly how 
that sum is to be ascertained, the suit is not 
one for accounts. 29 N.L.R. 115=* *933 N. 
82. 

Art. 30 . — For the reason and object of this 
^ticle, see 28 M* 394 and 23 C* 884 (890). 

Suit for accounts explained. 29 N.L.R. 115 = 
»933 N. 82. 

Art. 31 .— This article applies to cases where 
*'clationship is such that one of the parties 
u bound to render accounts to the other. i i 
M.L.T. 13=13 I C. 159; 85 I.C. 704=1925 A. 
002. A suit for an account contemplated by 
Art. 31 is a special form of suit and does not 
CTibrace every case in which accounts have to 
looked into to ascertain the amount due to 
toe plaintiff. I.L.R. (1940) Mad. 296 = 51 L. 

* 7 *“* 94 ® Mad. 504=(i940) i M.L.J. 173. 
A suit for accounts is a special form of suit. It 
does not mean that whenever accounts have to 
be looked into in order to ascertain the amount 
cme by one party to the other that the suit 
mould be technically called a suit for accounts. 
A suit for a specific sum of money alleged to be 
due to the plaintiff by the defendant in regard 
to certain dealings, the plaintiff being merely an 
^gent of the defendant on the allegations in 
toe plaint, is not a suit for accounts within the 
meaning of Art. 31 of Sch. 11 especially when 
tne plaintiff nowhere in his plaint asks for any 
Mcoimts to be rendered to him. The allega- 

plaint would ordinarily determine 
.''*torc of the suit. 47 L.W. 654=1938 
Mad. 707 = (1938) a M.L.J. 112. Whether a 
* *^it for account falling under Art. 31 
aep^ds upon the relation in which the parties 
stand to each other and the nature of the inves- 
tigation required to afford relief to the plaintiff. 


Where the essence of the action is that no relic 
can be granted without accounts being taken, 
the suit must be deemed to be one “for an 
account”. 47 L.W. 793=1938 Mad. 799=(i938) 
2 M.L.J. 76. A suit is not necessarily a suit 
for an account merely because accounts have 
to be examined. A suit is not a suit for an 
account unle.ss the plaint asks for the taking of 
accounts. In a case where it is not disputed 
that the defendant, as agent or otherwise, is 
liable to render accounts to the plaintiff of all 
his dealings in the various transactions carried 
on by him on behalf of the plaintiff, the latter 
cannot be permitted to select capriciously a 
single transaction and claim the fruits thereof 
without an adjustment of the rights and liabili- 
ties of the parties in relation to other transac- 
tions. I.L.R. (1937) N. 85=1937 N. 172, A 
suit in which accounts have to be taken inci- 
dentally to arrive at the finding whether the 
amount claimed by the plaintiff is really due to 
him is not a suit for accounts. Suit between 
principal and agent. 1931 A.L.J. 5. Where the 
plaintiff alleged that there was a settlement 
between the parties in 1924 under which the 
defendant acknowledged a certain amount in 
paddy, cash and hay but subsequently the 
dealings continued between the parties, and the 
plaintiff claimed only a fixed sum, different 
from that shown in tlie settlement and did not 
call on the defendant to render an account, 
the suit cannot be deemed to be one for an 
account. 1931 M.W.N. 975 = 1931 M. 789. The 
fact that accounts have to be taken for the dis- 
posal of the suit and the sum claimed is not 
ascertained does not prevent a suit from being a 
S.C. one. 57 I.C. 951; 22 I.C. 424=12 A.L.J. 
230; 64 I.C. 327; 10 I.C. 883=24 C.L.J. 187; 
52 I.C. 631=26 M.L.J. 245; 48 I.C. 94; 24 M. 
L.J. 693; 20 I.C. 518; 3 P-L.J. 423. Cf. 3 L. 
W. 143 = 33 I.C. 16. The mere fact that the 
plaintilfs had given the defendants a notice to 
go into accounts cannot convert a suit for 
recovery of the balance due out of the conside- 
ration of a completed sale into one for account. 
t6o I.C. 1038=1936 L. 557. A suit for the 
price of goods purchased by the defendant plus 
interest and expenses, is not a suit for an ac- 
count. 1936 A.L.J. xi 74=«937 All. 23. Art. 
31 does not apply to suit by co-sharers for reco- 
very of value of their share of produce realized 
by other co-sharer — Such suit being of S. C. 
nature, no second appeal is competent. 1930 
L. 613. Where one of several co-sharers in an 
occupancy holding is in actual cultivating 
possession thereof, his possession cannot be con- 
sidered to be vvron^ul, nor can he be said to 
be in wrougful receipt of the profits accruing 
from the holding belonging to them in common. 
Possession of one of tlie co-sharers on receipt of 
income derived by him from the joint holding is 
on behalf of all the co-sharers, and there is 00 
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[Art. 32 


(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships; 

(34) a suit on a policy of insurance or for the recovery of any premium paid under 


any such policy ; 


NOTES. 

wrongful receiving of the profits. 13^ I.C. 20T 
(i)=i93i A. 55 *- also 1940 N.L.J. 22. A 

suit by one joint owner to recover his propoij 
tionate share of ihe rent from another who had 
collected the entire rent, to which the tenants 
arc also made parties is not barred under Art. 
Qi. 152 I.C. 570=1935 L- 50. Asuitby one 
of the joint landlords for recovci^ of sums 
which may have been collected by his co-sharers 
from the tenants in excess of their IcgiUmate 
share is not cognizable by the S. G. Court. 
Such a suit is essentially a suit for accounts. 
1934 P.2; 1936 Lah. 377 (suit by transferee 
from a co-sharer of his right to recover rent). 
Suit to recover out of the advance a fixed 
amount in excess of the value of the goods sup- 
olied by the defendant is S. G. i 16 I.C. 85; 
7 q28 a. 332. Siiit a.oainst an agent for value of 
coods not accounied for is not ^‘‘suitfor acconni • 
%4. I.C. 764=1 L.VV. 180; 32 P.L.R. 103. As to 
what are suits for accounts under this article, see 

I.L.R. 1937 N. 85= 168 I.C. 190= 1937 N. 172; 
105 I.C. ^8= 1928 S. 66; 32 C.W.N. 400=1928 

G a. 24 .. Suit for damages for breach of covenant jor 

titU \% S. C. suit. 15 L W. 35=‘?22 M. 300. 

A suit after redemption for value of trees cut 
down by the mortgagee falls under tins 

54 I.C. 117; 3 * M.L.j. 839=38 *•. ^ 

fir mesne profits of wrongfully dispossessed pi^- 

oertv is not a S* C. suit. 4^ - 44 * 

689;^6 R. 60=1928 R. 101 (F.B.); or for mesne 

profits of property wrongfally kept out 

Sion. 19 I.C. 427 =‘> ILR’ 

8*7 I G 6oei = 4.8 M.L.J. 685. See 
(1038) Lah^ 34t*=40 P.L.R. 196= 1938 , Lah. 
010 A suit ^r mesne profits is not cognizable 
S O Court if the plaintiff by alleging 

dLt the defendant f 

N. 87^. ^46 180. The trees 

standfng on land being immovable property, 
The mufruct of growing trees is profit on immo- 
lablc property, and a suit to recover the 
mesne profits from such usufruct is not a suit of 

nature. 140 I.C. 92=1932 M. 554 - A 

siiit for Rs. 187 being the profits of immovable 
property wrongfully received by 

is excluded from the cognisance ol S. C. Court 
The mere fact that the suit was originally msti- 
JitedTn the S. G. Court, and was transferred 

therefrom under S. 24 of fo?"revfsion 

its nature and justify an 

to the High Court, when in 262. 

ihe district Court is competent 34 ^ vV 

Suit damages for u^e and L i i 

^,0 M. 622. See also 23 i'at.i-.. i- * 

- r for use and occ^ipation after 

‘f? ftom lanSrf .938 ‘p-t' 


96; 1936 Nag. 276 (suit for damages for wrong 
fully cutting trees from plaintiff’s land. See also 
1940 Lah. 66 = 42 P.L.R. 9); 40 P.L.R. 720; 
1936 Pat. 428. A tenant continuing in possession 
after the expiry of his lease without the landlord’s 
consent is a tenant “by sufferance,”^ being no ' 
better than a mere trespasser and liable to be 
turned out at any moment without any notice to 
quit. The liability of such a tenant is ex delicto as 
for a tort. A suit by the landlord against such a 
tenant for damages for use and occupation, the 
measure of such damages being the amount of 
the mesne profits is not a suit for “the profits of 
immovable property” and is not excepted from 
the cognisance of a S. C. Court. 1935 3 *^ 7 “®? 

M.L.J. 196. Suits for ihe recovery of speetpe 
quantities of paddy or their value from the defen- 
dant on the ground that this amount of paddy 
belonging to the plaintiff firm had been wrong- 
fully seized by the defendant are suits in tc^t 
for conver.sion and are cognizable by a S.C^ 
Court, and as such no second appeal lies. And 
such suits were held not similar to a suit for 
account. [1928 R. 102 (F.B.), Expl.] 15/ f-'-'* 
405=1934 R. 218. See also 1938 Lah. 79 ® 

(Suit for money in respect of which offence tinder 
S- 379 > Penal Code is committed.) This 
cle does not apply to a suit for share of^^^ 
one co-sharer against another. 40 A. 666—4® 
I. G. 647. On declaration of joint tenancy by 
the Revenue Court, a suit for a share of the 
profits of an occupancy holding would lie in * 
S. G. Court. 148 I.C. 640=3 A.W.R. 35 ®— 
1934 A. 404; 37 I.C. 671. Suit for money due 
on acknowledgment. 67 I.C. 851. _ Suit for 
damages for trespass resulting in carrying away 
of crops may be instituted in a S.C. Court. 35 
M. 726=21 M.L.J. 442. See also 1938 Pat. 9 ® 
= i8 Pat.L.T. 758. The effect of annulment 
of a sale under S. 53, Provincial Insolvency 
Act, is to hold that no transaction had taken 
place at all, and any sum that the vendee ^ 
ccives by virtue of that transaction is received oy 
him wrongfully within the meaning 0/ Art. 3 ** 
I.L.R. (1938) Lah. 341 =40 P.L.R. i96=A.l.K. 

Art. 34 - — See 20 I.C. 155. A suit on a policy o 
insurance means a suit arising out of conWaci w 
insurance. According to the Articfes ol Associa 
tion of a Mutual Life Insurance Company tn 
monthly subscriptions obtained from 
certain class were divided among the 
who had a ceremony after deducting 20 per 
for the reserve. The Articles of Association Ij ^ 
ever permitted twice as much to be 
advance to any member on the occasion ot 
ceremony. The company, alleging that in ^ 
ance with a clause in the Articles of A«oaa^ 
a certain member was paid a sum -j.- 

he was actually entitled to receive a 

counts for the year were made out, proug 
suit for refund of an amount 

that the suit was on a policy Small 

therefore wa.s not cognizable by a Court 01 

Causes. 4I P.L.R. 55i = *939 „ -,*^ 1 .- con- 
Suit to recover damages from batlee — bailee » 
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(35) a suit for compensation — 

(а) for loss occasioned by the death of a person caused by actionable wrong ; 

(б) for wrongful arrest, restraint or confinement; 

(f) for malicious prosecution ; 
id) for libel ; 

(«) for slander; 

(/) for adultery or seduction ; 

(fif) for breach of contract of betrothal or promise of marriage; 

(h) for inducing a person to break a contract made witli the plaintiff ; 

(*) for obstruction of an easement or diversion of a water course; 

'[(u) for an act which is, or, save for the provisions of Chapter IV of the Indian 
Penal (Tode, would be, an offence punishable under Chapter XVII of the said Code] ; 


LEG. REF. 

'Inserted by Act VI of 1914. 

NOTES. 

duct to be proved to be dishonest — Specific 
performance whether can be decreed, see O. 
W.N. 1133. 

Art. 35 . — Criminal intention is necessar>' for 
this article to apply. 3 L. 369=1922 L. 451. 
See also 49 A. 85; 88 I.C. 1925 A. 

* 3 ® (*)• The article covers a suit for mi^appro' 
priation. 21 A.L.J. 357—1923 A. 543: 1926 
A. 153. ButJ«2i A.L. ]. 2! 3 ^ 1923 .A. 428; 27 
C.W.N. 469=1923 C. 568. A suit for damages 
for obstructing irrigation is not S.C. suit. 5 L.L. 
J. 92=1923 L. 39; also a suit for damages far 
wrongful arrest. I.R. 1932 L. 637. S<iit based 
on a bona fide claim for land and a tree which 
stood thereon which had been cut is of a S.C. 
nature. 146 I.C. 333=1933 R. 261. See also 
* 45 _I-C. 888=1933 636; a suit for damages 

for infringement monopoly is small cause. 1923 
L. 244. Suit for damages for breach of contract 
plaintiff to drain water from his field 
•» S.C. suit. 24 I.C. 44=1914 M.W.N. 497; 
but not for breach of contract of betrothal and re- 
covery of jewels. 38 M. 274=19 I.C. 700; 
*P25 A. 51. S.C. Court can try suit for return 
of ornaments by prospective bridct?room. 1923 B. 
393 * This article does not apply to suits for the 
*f^overy oTjewels pledged CiT their value. lO A.L. 
J* 354=58 I.C. 663; or for recovery of share of 
offings at temple. 69 I.C. 27^; or for share 
^oalue of trees sold. 7 Lali. L. I. 285 = 90 I. 
C. 603; 28 Bom.L.R. 540=1926 B. 362: or for 
^covery of Bribe urongfullv extorted. 9 I.C'. 

023=15 G.L.J. 219. S.C.Covirt has no jurisdic- 
tion to try a suit for value of crops wrongfidlv 
forcibly taken aw^y. 45 I.C. 5; 44 G.L.J. 
190—1926 C. 1230. See also 41 I.O. 036 ; 1924 
'-• 7 *; 3 L.L.J. 380; 21 C.W.N. 1109 -41 l.c:. 
276; 1925 L. 174 (2). See also 1925 G. 164. 

criminal case was over, tlic d«’f<*n<lant 
was directed by the Court to take away certain 
^8* of timber which had been kept in the 
custi^y of Court. Thereupon plaintiff sued 
or the logs themselves or for their value and the 
^use of action was based on the rhrfen'-lants 
aving wrongfully taken them awav from Crnirl 
ordered by Court. The value was less than 
a. 5<^. Held, that taking the timber from 
th order of Cx5urt wa5 not an ofTcncr, 

inat the suit was triable as a S.C. suit and 
second appcallay. 145 I.C. 888=1933 

^8)* — A suit for refund of money 
consideration for marriage contract 
c ground that there has been a breach of 


the contract falls within Art. 33 (g). 24 N.L.R. 

66=io6I.C. 803=1928 N. 89 (2). Art. 35 

( g) confines bar to suits for compensation for 
breach of contract of betrothal or promise of 
marriage and has very little to do with return, 
on failure of marriage, of articles or sums of 
money advanced by one party to the other for 
use in connection with marriage celebrations, 
and hence so far as a suit is for return of such 
articles or money, suit is not excepted from the 
cognizance of the S.C. Court. 1929 P. 744. 

Sub-Cl. ("h). — Whether the cutting of trees 
under a mistake of fact does or does not fall 
under Art. 33 (b) (ii), see 1933 M. 636=145 I. 
C. 888. A .suit to recover gold and silver hand- 
ed by the plaintiff to the defendant, a sonar, for 
making ornaments, it being alleged in the plaint 
that the defendant in bad faith did not return 
the same, does not fall under Art. 33 (ii) and 
is not barred from the jurisdiction of tlie S. G. 
Court. 4 A.W.R. 1267=1935 A. 141 (2). A 
suit for recovery of Rs. 150, compensation for 
loss suffered bv tlie plaintiff on account of neg- 
ligent construction of drain by the defendant 
and consequent percolation -of water under the 
foundation of the plaintiff’s shop, is a suit of 
the nature of a S.C. and hence second appeal is 
incompetent. Art. 33 (h) (li) does not lielp the 
plaintiff. 143 I.C. 491 = 34 P-L.R. 583= *933 
L. 363. 

Test of cooni/’-aiui.itv. — In rletrrmining whe- 
tlier a suit is cognizable by a S. G. Court, the 
Court is only concerned with the allegations in 
lh<* plaint. And if the plaint does not contain 
any clear allegation of criminal misappropriation 
or breach of trust. Art. 35 will not bar a suit for 
recovery of the amount. 143 I.C. 97 ° (2) = 
1933 A- 902. Wiiere the plaitxt sets out that the 
defendant “witliout right and without consent by 
deceit unlawfully reaped the crop” of the plain- 
tiff. the allegation amounts to an offence of theft 
which comes und«T C'hap. XVII of the Penal 
r.ode. anti tliercfcjre the suit is excluded from 
.S. C^. CJourt jurisdiction by .Art. 35 (ii). 153 I, 

C. 76 ^ = 1933 .A.W.R. 36=1935 A.L.J. 248 = 

• 033 A. 264. But no Oiminal Court would 
ctm\-ict the defendants if the evidence carries 
tb«r case no further than what is alleged in the 
plaint. Art. 33 (ii), .Sch. II will not bar the 

Jurisdiction of th«- S.C. Court. 1935 A, 33. A 
suit regartling a right to enter on anotl^er’s land 
ami f<' cut grass is one falling under Art. 33 and 
is excluded from the cognizance of .S.Ch CI<*urt. 
1.43 I.C. T53 -1933 L. 172. 

Art. 35 , sub-Cl. (h) (m ). — See toy I.C. 721 
= 1928 C. 405; 106 I.C. 859 = 46 C.L.J. .352 = 
1928 C. 153; 10 I.,.L.J. 226; 24 N.L.R. 23. 

Illustrative Cases, — Where the plaintiff sued 
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^[(Z) for illegal, improper or excessive distress, attachment or search, or for trespass 
committed in, or damage caused by, the illegal or improper execution of any distress, 
search or legal process] ; 


LEG. REF. 

* Substituted by S. 2 (2) of Act VI of 1914. 

NOTES . 

to recover a cow which had been stolen, but 
did not set out anything in his plaint tending 
to incriminate the defendant and there was no 
allegation of dishonesty, held^ that the jurisdic- 
tion of the S. C. Court was not ousted. 127 I- 
C. 707, A suit for compensation for trees 
wrongfully cut and appropriated by the tenant 
is cognizable by S. C. Court. A disputed 
right to the trees on the land under tenancy 
depends in some cases on statutory provisions 
and in others on custom and as such no crimi- 
nal case is maintainable thereon. Art. 35 («) 
is, therefore, inapplicable. (Conflict of decisions 
referred to.) 9 P. 569=1930 P. 575- Suit for 
damages for offence under Chap. XIV, I. P. 
Code — Whether ofS. C. nature — Test. 132 I. 
C. 564 (i)=i93i A. 595. See also 165 I.C. 267 
= 1936 L. 798. A suit regarding a right to 
enter on another’s land and to cut grass is one 
falling under Art. 35 (ii). Sch. II and is excluded 
from the cognizance of S. C. Court. 1933 L. 
172. Where a branch of a joint tree is alleged 
to have been cut and the plaintiffs sue for 
their share of the price, the case is not one of 
mischief or theft and therefore not barred from 
the jurisdiction of the S. C. Court under Art. 35 
(ii). 119 I.C. 285 (21=1929 A. 816. Where 

the cause of action was an action in conversion 
or detinue, the plaintiff claiming the value of 
the timber cut by the defendant tenant and the 
plaint mentioned the appropriation by the de- 
fendant and also went on to allege that the 
right ofeutting the timber still remained in the 
plaintiff (1930 P. 335^ and where the plaintiff 
alleged that the defendant had wrongfully cut 
his trees but there was no allegation of 
minal intention or act on the part of the defen- 
dant. (1930 B. 361.) that the facts did 

not fall within* Art. 35 . Cl. (itl and the objection 
to the jurisdiction of the S. C. Court to try the 
suit was unsustainable. See also 1036 N. 2/6. 

Also 1930 A.L.J. 1247: 1932 A.L.J. 306=1932 
A. 472. See also i6i I.C. 937= *93^ P- 428 
{bona fide claim of defendant to trees on crops 
cut apparent on the plaint). See also 1936 N- 
276. But where the plaint alleged that the de- 
fendants had forcibly and criminally cut certain 
branches of a tree, and it aopeared that the 
said allegations were designedly made with a 
view to show that by reason of Art. 35 (ii) the 
suit was not cognizable by the S. C. Court and 
it furtfier appeared that no objection was raised 
to the trial of the suit by the Munsiff on the 
Regular Side. Meld, that S. 102, C. P. Code, 
did not under the circumstances apply to the 
case and that a second appeal was not barred. 
8 O.W.Sr. 1019=1931 O. 411- A suit for recc^ 
very of Rs. 150, compensation for loss suffered 
by the plaintiff on account of negligent construc- 
tion of drain bv the defendant and consequent 
percolation of water under the foundation of 
the plaintiff’s shop, is a suit of the nature of a 
S. C. and hence second appeal is incompetent. 
1933 L. 363 (i). Where the suit for damages 
in respect of a portion of a tree which had been 


cut and removed by the defendant and the 
parties fought it out as a civil matter, held, 
that the suit was cognizable by theS. C. Court. 
The fact that the plaintiff alleged tliat the de- 
fendant acted illegally would not mean that the 
act alleged was criminal. 5 Luck. 739 930 

0. 317. A suit by the Judgment-debtor to 

recover damages for an article retained and lost 
by the decree-holder after re-delivery order by 
the Court is a suit based on the allegation of 
misappropriation and as such excepted from the 
cognizance of S. G. Court. 1929 386. A 

suit was brought for money claim. There was 
an allegation in the plaint that the defendant 
had got a wrong figure inserted in the acknow- 
ledgment, but that was only made a ground for 
bringing the suit on the previous account and 
not on the subsequent acknowledgment.^ 

that the case did not fall under Art. 35 (ii). 

1. C. 818=1929 N. 144. Suit for recovery oj 
excess amount paid to decree-holder under fraud 
and cheating — If S. G. nature. It 5 

A suit to recover damages for trespass and mxschui 
is exempt from the jurisdiction of the S. G. 
Court. The nature of a suit does not depend 
on the defence but has to be judged from the 
allegations in the plaint. 33 G.W.N. 839. 

Art. 35 . Sub-Cl. (j).—Suit for damag^ 
illeeal a'tachment, sec 18 I.C. 695—11 A.L.J. 9 i» 
89 I.C. 982 ;i926 L. 150; 1936 N. 257 (*^5 

for damages carried by wrongful attachment 
and negligence). Art. 35 (b) and (j) hav* 
no application to a wrongful seizure ol Mtuc 
proceeding on the highway and hence a suit for 
damages in respect of such seizure Is not ba^d 
by Art. 35 (b) and (j). i 94 » N.L.J. 328. The 

demand of interest in a claim for refund of tax 
illegally levied makes the claim one for dam^et 
bringing it within the operation of this articw. 
27 Bom.L.R. 447 = 89 I.C. 580. See also 93 
290=1926 A. 326: 193T M.W.N. 1107. Where 
a machine attached in execution of a decree 
and entrusted to a Supurdar is released 
a«tachment on a claim by a third party and it 
is found that the machine had become 
owing to the acts of the decree-holder and the 
Supurdar, a suit by the owner of the machine 
for the price of the machine is really a suit lor 
compensation for illegal and improper attac - 
ment and as such excluded from the cognizan^ 
of the Court ofSmall Causes by Art. 35 
Sch. II to the Provincial Small 

Act. 194 * O.W.N. 555 = * 94 * 0 “^^ 

Where the plaintiff sued to recover the exc^ 
amount of rent recovered from him 
with interest and the >uit was filed m 
of the Subordinate Judge who w^ 

S. C. powers, but he decided to hear the suU 
an ordinary suit and transferred 
Subordinate Judge who had no S- L. P ^ 
and the latter tried and decreed the suit. ^ » 

that the cause of action was not one ***'“®L 
second schedule, CL 35 (j)> 

was a claim for interest inasmuch as the tn 
was claimed byway of damages for deten 

money and not a compensation under o-w 

Meld also, that the trial of the smt as 
nary suit prejudiced the parties inasmu 
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(ife) for improper arrest under Chapter »XXXIV of the Code of Civil Procedure 
or in respect of the issue of an injunction wrongfully obtained under Chapter ^XXXV of 
that Code ; or 

(/) for injury to the person in any case not specified in the foregoing sub-clauses of 
this clause; 

( 36 ) a suit by a Muhammadan for exigible or deferred intu’zvajjaiy 

dower ; 

( 37 ) a suit for the restitution of conjugal rights, £qj. custody of 

a minor, or for a divorce; 

( 38 ) a suit relating to maintenance ; 

( 39 ) a suit for arrears of land-revenue, village-expenses or other sums payable to 
the representative of a village-community or to his heir or other successor in title; 

( 40 ) a suit for profits payable by the representative of a village-community or by 
his heir or other successor in title after payment of land-revenue, village-expenses and 
other sums ; 

( 41 ) a suit for contribution by a sharer in joint property in respect of a payment 
made by him of money due from a co-sharer, or by a manager of joint property, or a 
member of an undivided family in respect of a payment made by him on account of the 
property or family; 


LEG. REF. 

^ See now the Code of Civil Procedure of 
1908), First Schedule, Orders XXXVIII and 
XXXIX respectively and S. 95. 

*The words ** for the recovery of a wife” rep. 
by Act X of 1914, S. 3 and Sch. II. 

NOTES. 

inferred a right of appeal which did not exist 
if it had been tried as S. C. suit and that the 
suit should be filed afresh before the proper 
Court. 31 Bom.L.R. 1307. See also 1938 Pat. 378. 

Art. 35 , Sub-Cl. (k) — See 1926 C. 200. 

Sub-Cl. ( 1 ). — This clause debars S. C. Court 
from entertaining a suit for damages for assault 
With a shoe. 36 B. 413=15 l.C. 505. Or for 
losing a wife, i L. 574^- 58 I.O. 187. 

Art. 37 . — The words “for the recovery of a 

A * were repealed by Act X of 1914, Sch. II. 

Art. 38 ; Meaning of Main tf-nancf.. — 
Art. 38 applies “to all suits relating to main- 
tenance, whether based on contract, bond, 
award, decree or personal law.” Where therc- 
*hc wife sues for arrears of maintenance 
alleged to be due under the agreement entered 
m the course of proceedings by her under S. 488, 
Cr. P. Code, the suit is one “relating to maln- 
and is excluded from the |urisdiciion 
of the S. C. Court by Art. 38. 1935 L- tot. Suit 
must be in form and substance one for main- 
tenance. 1928 O. 47. Suit against cujrdian of 
property for money ordere-.! tej bs paid by Court 
IS not for maintenance. 32 l.C. 457. Suit hy 
One brother against anoth- r for conln bittum 
towards maintenance paid to mother is n-u .-x 
suit for maintenance. 27 I.C:. 824 2 L.W. 

103. where the basis of the suit Is an agrcc- 
^ 5 .”* between the plaintiff and dcf< ndant, by 
the plaintiff has to look after certain harllfs 
, *he defendant is to pay certain am >vint to 
plaintiff to compensate him, the suit is to rcro- 
^ 5 *^ ^hat cannot be described as maintenance in 
f ® bands of the plaintiff but is really payment 
.p. naving provided maintenance for the ladies. 
j^*^*dIction of the Sm.all Cause Court is 
by Art. 38 of Sch. II. I.L.R. (19:17) 
*•517=1937 Nag. 236. Suit for money 

paid for maintenance to a child 
e her a suit for maintenance, see 3O M. 553 


= 22 T.C. 39. Suits for arrears of maintenance are 
not cognizable by S. C. Court. 40 A. 52 = 42 
l.C. 905 : 16 T.C. 13=10 A.L.J. 185; 53 I G. 
66 = 37 M.L.J. 402. See also 33 Bom.L.R. 510; 
51 M.L.J. 215. Consequently even though the 
claim be below Rs. 500, a second appeal is com- 
petent. 33 Bom.L.R. 510. See also 1926 M. 932 
= 51 M.L. J. 215. 

Art. 41 . — .Art. 41 applies only to a suit by a 
person who at the time of bringing the suit is a 
co-sharer in a Joint property. A suit by a person 
who was once a sharer in such property does not 
fall under the article. 154 l.C. 447 = 40 L.W. 856 
= 1935 M. 83 = 68 M.L.J. 24. See 162 l.C. 553 = 
17 Pat L.T. 591 = 1936 P. 429. See also 43 C.\V.N. 
441, Common liability is the essence of the right 
to contribution where income-tax in rcspei't of 
joint family property is wrongly rci'ov’crcd from 
the father alone who hatl separated from his son 
already, and in spite of his protest, tlie payment 
of the tax was not a eommon liability wlicn It 
wa.s made, and so a suit to recover from the son 
his proportionate share is not strictly a suit for 
contribution as contemplated by Art..;! of Pro- 
vincial Small Cause Courts Act and hence is cog- 
nizable by the SmallCauseCourt. 1938 N.L.J.125. 
•A suit Ijy a co-sharer against the other co-sharers 
to recover the rent paid by liim to the superior 
proprietor in respect of the latter’s shares is a 
suit for contribution an^l not rclmbu^ement 
inasmuch as tlic li.ibility is a joint liability and 
the paying ro.sb.ircr remains liable for the 
bal.ancc even after payment of his own share. 
Hence its cognizance by Court of Small Causes 
is barred bv Art. 41 of Scb. II of the Provincial 
Small CauscCoiirts Art. 1941 O.W.N. 963 t04t 
Oudh '.78. The question whether a suit falls 
iind<T Art. 41 or not should be determined 
according to tlic averments in the plaint. 
Wlicre a tlcrrcc-bolder sued another person 
interested in ih - decree for expenses incurred in 
ex -eution and objection procecilings an-l the 
de< 1 ar-itorv suit untlcr O. 21, R. 63. C. P. ra»de 
atul for cosLs paid to the other party in resjjcc t 
of the same. Held, that the suit was go\-erned 
bv Art. 41. 32 P.L.R. 7io--t'»3i L. 'I In- 

plaintiffs (co-sharers) had pa-<l th« ir shares of 
the revenue, but the defen‘'lants d' f.tullcd ; and 
the plaintiff, also paid the defendants’ share of 
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(42) a suit by one of several joint mortgagors of immovable property for 
contribution in respect of money paid by him for the redemption of the mortgaged 
property ; 

(43) a suit against the Government to recover money paid under protest in satis- 
faction of a claim made by a revenue authority on account of an arrear of land-revenue 
or of a demand recoverable as an arrear of land-revenue; 

^[(43-A) a suit to recover property obtained by an. act which is or, save for the 
provisions of Chapter IV of the Indian Penal Code, would be an offence punishable under 
Chapter XVII of the said Code] ; 


LEG. REF. 

1 Inserted by Act IV of 1914. 

NOTES. 

the revenue to avert a revenue sale and sued 
the defendants for contribution. Held^ that the 
suit was not cognizable by the Court of Small 
Causes in view of Art. 41. T941 Pat. 49=1940 

P.W.N. 709. See also {1940) * M.L.J. 175; 43 
G.W.N. 99. For meaning of '*money due from 
a co-sharer, see 86 I,C. 587 (1)— 1925 M. 970. 
See also 5 O.W.N. 11 = 1928 O. 237 
Joint property'* — Meaning of — Whether includes 
joint family property. 1927 N. 365. A'^.to the 
mjaningofthe words '‘sharer** and “joint pro- 
per/ v" see. also 109 T.C. 247=1928 C. 593. A 
suit by vendee against a vendor for value of undis- 
closed encumbrance paid off is one for com- 
pensation and not contribution. 26 I.C. 909 = 
12 A.L.J. 1279. See also 18 Pat.L.T. 637=1937 
Pat. 382 ; 1936 Pat. 429 (suit for recovery of 
money advanced). So also a suit for money 
paid by plaintiff for benefit of defendant. t 8 C. 
W.N. 1308 = 24 T.C. 259. Claim under Ss. 69 
and 70 of the Contract Act is of S. C. nature. 
85 I.C. >>49— 1925 O. 625 ; 1922 P. 337. A suit 
by one of the heirs his a deceased Aluhamrnadan against 
another for share of the debt of the deceased lies 
in the S. C. Court. 41 A. 51 —47 I C- ^4®; al^o a 
suit for contribution for maintenance decree debt 
paid by one of three brothers against all of whom 
the decree was passed. 40 A. i 35~43 I-C. 560. 
See 1938 N.L.J. 457 = *939 Nag. 64. See 
also 1926 A. 456. Asuit fir (Onp'nsntiO f against 
joint tort-feasors docs not fall under this article. 
62 I.C. 504. Where the partnership is not sub- 
sisting, a suit by one of the partners against the 
legal representatives of another partner for con- 
tribution in respect of the amount paid by him 
in respect of a joint decree against both the 
partners ismaintainable on the small cause side. 
However,it will beopen tothe defendants to prove 
that on a settlement of accounts theamoiint pay- 
able by them is wiped out or reduced. 1934 b"!* 
699 (2). A suit for contribution /or debt due by a 
partnership concern, after the partnership is dissolved, 
will lie on the S. C. side. 15 I.C. 218=1912 
M.W.N. 384. So also a suit for rccoz'ering loss 
sustained in respect of a bond jointly executed, 
but subsequently renewed by plaintiff is not one 
for contribution and so is cognizable by S. C. 
Court. 5 O.W.X. 48=19180.239. The S.C. 
Court cannot entertain a suit by one ^ mortgagor 
against hi s co-tnorlgagnr for contribution i'n respeCt 
of payment made for redemption. 29 I.C. 247 
= 13 A.L.J. 694 ; also a suit for contribution in 
respect or decree debt passed against joint tenant. 
28 I.C. 587=13 A I^.J. 4')2. As to suit bypur- 

‘ chaser of one item of mortgaged property for contribu- 
tion against the purchaser of another item, see 
109 I.C. 247=19280. 593. See also 26 C.L.J. 
202 = 27 I.C. 56 ; 16 C.W.N. 975=17 I.C. 90 ; 

2 L.L.J, 387 ; 57 I.C. 595 - But see contra 62 


I.C. 651 ; 14 I.C. 735. Certain putnidars filed 
a rent suit and got a decree against theplaintifT 
and his brothers and others. The plaintiff said 
he had no possession of or interest in any of the 
lands of the jote in question, having long before 
separated from his brothers, and the putni- 
dars had, however, executed the rent^ decree 
against the plaintiff, he had been obliged to 
satisfy that decree and so brought the present 
suit for reimbursement. Held, that the^suit was 
not one for contribution but one for reimburse- 
ment, since his contention was that the defen- 
dants were wholly liable and that he; was not 
liable at all and so was cognizable by the S.C. 
Court. (18 C.W.N. 1308, Foil.) 38 C.W.N. 
532=1934 C. 626. 

Art. 42 . — Article should be strictly constru- 
ed. 26 A.L.J. 164=1928 A. 298. See also 114 
I.C. 47. “Joint mortgagor,** includes an execu- 
tant who had no interest in the property. 1923 
A. 408. Suit by plaintiff for money paid by 
him to recover property free of the encumbrance 
created by defendants who had no title for the 
same is one for compensation and not contri- 
bution. 29 1.0.245=13 A.L.J. 632. See also 
109 I.C. 247=19280. 593. Suit by a company 
for recovery of arrears of allotment money and 
call money due on shares allotted is cognizable 
by a S. C. Court. 143 I.C. 732 — 34 P.L-R- 
592=1933 L. 657. 

Art. 43 -A. — Scope of article. See 24 N.L.R. 
23. For this article to apply, the defendants 
must have done some criminal act. 18 A.L.J* 
3:V4 = 58 I.C. 663. See also 55 I.C. 
Wrongful withholding is not criminal misapp^- 
priation. 86 I.C. '128=1925 M. 942. Suit for 
property forcibly taken by defendants or their 
value is not cognizable by S. C. Court. 9* 

C. 659=1926 M. 320. Where the suit was on 
a chit executed by defendant, it does not matter 
that it was executed for value of coal misa| 3 - 
propriated. The S. C. Court’s jurisdiction is 

not taken away. 27 C.W.N. 549 = * 9^3 C. o^- 
A suit was brought in the S. C. Court for tttc 
recovery of certain ornaments or their value 
from the defendants who were the sons of a 
person who kept the ornaments promising to 
return them. There was no allegation of a cr^ 
minal charge. The suit was dismissed asbairea 
by Art. 48, Lim. Act, held, that criminal 
could not be presumed from the applicaMon 
Art. 48, Lim. Act, and the suit was not barr^ 
under Arts. 35 and 43-A, from cognizance 
S. G. Court. 1 16 i.C. 785= *929 A- 
Where the plaintiff alleged that he 
certain money and certain papers 
defendant as a bailee and that the ^efendan^ 
refused to return them and the S. C- 
Judge gave him a decree partle ^ h^ld 

pensation and partly for return of papers, -lief 
that the Court went wrong in awarding rci 
for specific performance* Htld^ also 
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(44) a suit the cognizance whereof by a Court of Small Causes is barred by any 
enactment for the time being in force. 


THK PROVISIONAL COLLECTION OF TAXES ACT 

(XVI OF 1931). 

Effect of Legislation. — Amended by the Government of India (Adaptation of 
Indian Laws) Order, 1937. 

PREFATORY NOTE. — Tlie following is the Statement of Objects and Reasons: — 

The experience of the last three Delhi sessions has illustrated certain disadvantages in 
the present procedure as regards the Budget and the Finance Bill and, in particular, has 
brought out the fact that the period of thirty days prescribed under section 2 of the 
Provisional Collection of Taxes Act, 1918 (XVI of 1918), is not sufficiently long. It is, 
therefore, proposed to extend this period to sixt\’ days and also to rectify certain nunor 
imperfections in the existing Act. Opportunity has also been taken to insert a provision 
in the Bill whch will confine refunds of duty to the <!iffercnce between the rates in force 
when the Bill was introduced and the rate proposed in that Bill, any further reduction 
imposed by the new Act taking effect only when that Act comes into operation. 


(28//t September, 1931. 

Ah Act to amend the latv pro'uiding for the immediate effect for a limited period 
of proiAsions in Bills relating to the imposition or increase of duties of 
customs or excise. 

Whereas it is expedient to amend the law provi<ling^ for the immediate 
effect for a limited period of provisions in Rills rclating^ to tlie imposition oi 
increase of duties of customs or excise; It is hereby enacted as follows:^ 


Short title. 


1. This Act may be called The Provisional 
Collection or Taxes Act. 1931. 


2 In this Act a “declared provision” means a provision in a Rill in 

respect of which a <lcclaration has been made under 

section 3. 

3. Where a bill to be introdiicecl in the '(Central) I-CKislaturc on behalf of 

(Government provides for the imposition or me revise 
a"" of a diitv of customs or exci^c. the Central Govern- 
ns under this Act. cause to be inserted in the bill a declara- 

tion that it is expedient in the public interest that any provisifin of the Rill relat- 
ing to such imposition or increase shall have immediate effect under this Act. 

Effect of declaration. 4. (1) A declared provision shall have the force 

under this Act, and dura- of law inimc<liatelv on the expiry of the <la\ on which 
tion thereof. ’ \y\\] containing it introduced. 

(2) A declared provisirm shall cease to have the force of law under the 
provisions of this Act — 

(a) when it comes into operation as an enactment, with or without 

amendment, or 


(b) when the Central Government, in inirsuancc of a motion passed by 
either Chamber of the '(Central) l.egislalurc. directs, by notification in the 
Ofificial Gazette, that it shall cease to have the force of law. or 


, _ ^ . LEG. REE. 

Substituted for word ‘Indian’ by 


1937. 


NOTES. 

iK-ithcr Art. 43 nor 3=^ Cii) was apj>lic.ablc 

brrausf thr nuit was one for dninaRcs and no 
dishonesty was impiite<} to the defendant. 4 
l.uck. 235= 1 13 I.C. 736= 1929 O. 90. 


C. C M -^.'532 
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(£■) if it Has not already ceased to have the force of law under clause (o) 
or clause {b), then on the expiry of the sixtieth day after the day on which the 
Bill containing it was introduced. 

5. ( 1 ) Where a declared provision comes into operation as an enactment 

^ . c A 4 . u in an amended form before the expiry of the sixtieth 

made declarations which the Bill containing it was 

cease to have effect. introduced, refunds shall be made of all duties 

collected which would not have been collected if the 
provision adopted in the enactment had been the declared provision : 

Provided that the rate at which refunds of any duty may be made under 
this sub-section shall not exceed the difference between the rate of such duty 
proposed in the declared provision and the rate of such duty in force when the 
Bill was introduced. ' 

(2) Where a declared provision ceases to have the force of law under 
clause {b') or clause (c) of sub-section (2) of section 4, refunds shall be made 
of all duties collected which would not have been collected if the declaration in 
respect of it had not been made. 


[Repeal.'\ Repealed by Act I of 1938. 


THK PUBLIC SERVANTS (INQUIRIES) ACT (XXXVII OF 1850). 


Year. 

4 

No. 

Short title. 

1 Amendment. 

1850 

J 

XXXVII 

The Public Servants (In- 
quiries) Act, 1850. 

1 

Repealed in part. XIV of 1870; XIV 
of 1874; XTI of 187^. 

Amended, I of 1897; X of,l9l4; 
Government of India ^Adaptation of 
Indian Laws) Order, 1937. 


Short title given. Act I of 1897. 

Rep in Pt Act XIV of 1870; Act XVI of 1874; Act XII of 1876; (locally Act XVI 
of 1868. 

Am. Act I of 1897. 

S. 8, Am., Act X of 1914. 

SroughoJr sTTxcept as regards the Schedule Distrkts Act XV of 1874 S 3: 
in the Sonthal Parganas. Reg. Ill of 1872 S. 3, ^ amended by Reg. Ill of 1899, S. 3, 
in Upper Burma (except the Shan States), Act XIII of 1898, S. 4. 


CONTENTS. 


Sections. 

1. \Ref*ealed .'\ 

2. Articles of charge to be drawn out 
for public inquiry into conduct of certain 
public servants. 

3. Authorities to whom inquiry may be 
committed. Notice to accused. 

4. Conduct of Government prosecution. 

5. Charge by accuser to be written and 
verified. Penalty for false accusation. 
Institution of inquiry by Government. 

6. Security from accuser left by Gov- 
ernment to prosecute. 

7 Power of Government to abandon 

prosecution and to allow accuser to continue 

it. ^ . 

8 Powers of commissioners. 

Their protection. Service of their 

process. 


Sections. . , 

Powers of Court, etc., acting under 

commission. 

9. Penalty for disobedience to process. 

10. Copy of charge and list to be fur- 
nished to accused. . 

11. Procedure at beginning of >'" 9 Uiry. 
Non-appearance of accused and ad- 
mission of charge. 

12. Prosecutor’s right of address. 

13. Evidence for prosecution and exanu- 
nation of witnesses. Re-examination by 

prosecutor. , 

14. Power to admit or call for ’ 

dence for prosecution. Accused’s right 
adjournment. 

15. Defence of accused. 

To be recorded only when written. 
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Sections . 

■ 16. Evidence for defence, and examina- 
tion of witnesses. 

17. XRepealed.l 

18. Notes of oral evidence. 

19. Inquiry when closed with defence. 
Prosecutor when entitled to reply and give 
evidence. Accused not entitled to adjorirn- 
ment. 

20. Power to require amendment of 
charge and to adjourn. 

‘ Reasons for refusing adjournment to 

be recorded. 

21. Report of Commissioners* proceed- 
ings. 


Sections . 

22. Power to call for further evidence 
or explanation. 

Inquiry into additional articles of 

charge. 

Reference of report of special com- 
missioners, final orders. 

23. Definition of "Government**. 

24. Saving of enactments as to dismissal 

of certain officers. . 

Commission under Act for their 

25. Saving of power of removal without 
inquiry under Act. 


[1^^ November, 1850. 

For regulating Inquiries into the behaviour of Public Servants. 

Whereas it is expedient to amend the law for regulating inquiries into 
the behaviour of public servants not removable ’[from their appointments] 
without the sanction of Government, and to make the same uniform throughout 
the territories under the Government of India] ; It is enacted as o ows . 

1. [Repeal of Acts.'] Rep. by the Repealing Act, 1870 {XIV of 1870). 

2. Whenever the Government’ shall be of opinion that there are good 

grounds for making a formal and public inquiry into 

Articles of charge to be the truth of any imputation of misbehaviour by any 

drawn out for public inquiry person in the service of ‘‘[the Government not re- 

into conduct of certain pub- ^riovable from his appointment without the sanction 
ic servants. Government], it ""[may] cause the substance of 

the imputations to be drawn into distinct articles of charge, and [may] or ei 
a formal and public inquiry to be made into the truth thereof. 

3. The inquiry may be committed either to the Court, Board or other 

authority to which the person accused is subordinate, 
Authorities to whom in- qj. jq any other person or persons, to bc specially 

qui^ may be committed. anoointed by the Government, commissioners for the 

Notice to accused. purpose: notice of which commission shall be given 

to the person accused ten clays at least before the begining of the inquiry-. 

4, When the Government shall think fit to con- 
Conduct of Government cluct the prosecution, it shall nominate some person to 
prosecution. conduct the same on its behalf. 


LEG. REF. 

’ These words were inserted bv Act T of 
1897. S. 2. 

^Thc word “India” was substituted for 
the words “the East India Company” by Act 
I of 1897, S. 1. 

* F*or definition of the word “Govern- 
see S. 23, infra. 

These words were substituted for the 
words **the East India Company not re- 
moved from his office without the sanction 


of the same Government’* by Act I of 
1897. 

■* isiihstitiited for ‘^shall** by A.O., 1937. 

NOTES. 

Sec. 1: Public Servants — Duty ok. — 
police and Military ought not to give way to 
feelings of vengcnce and sliould observe 
higher standard of conduct tliaii the rabble 
among whom the former are expected to 
keep order. 85 I.C. 900=1925 950. 
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5. When the charge shall be brought by an accuser, the Government shall 

require the accusation to be reduced to writing, and 
verified by the oath or solemn affirmation of the 
accuser ; and every person who shall wilfully and 
maliciously make any false accusation under this Act, 
upon such oath or affirmation, shall be liable to the 
penalties of perjury, but this enactment shall not be 
construed to prevent the Government from institu- 
ting any inquiry which it shall think fit, without such accusation on oath or^ 
solemn affirmation as aforesaid. 


Charge by accuser to be 
written and verified. 

Penalty for. false accusa- 
tion. 

Institution of inquiry by 
Government. 


6. Where the imputations shall have been made by an accuser, and the 

Government shall think fit to leave to him the conduct 
1 from accuser prosecution, the Government before appointing 

secute. commission shall require him to furnish reason- 

able security that he will attend and prosecute the 
charge thoroughly and effectually, and also will be forthcoming to answer any 
counter-charge or action which may be afterwards brought against him for 
malicious prosecution or perjury or subornation of perjury as the case 
may be. 

7. 


Power of Government to 
abandon prosecution and to 
allow accuser to continue it. 


Powers of commissioners. 
Their protection. 

Service of their process. 
Powers of Court, etc. , 
acting under commission. 


At any subsequent' stage of the proceedings, the Government may, if it 

thinks fit, abandon the prosecution, and in such case 
may, if it thinks fit, on the application of the accuser, 
allow him to continue the prosecution, if he is desi- 
rous of so doing, on his furnishing such security as 

is hereinbefore mentioned. 

8. The commissioners shall have the same power of punishing contempts 

and obstructions to their proceedings, as is given to 
Civil and Criminal Courts by 'fthe Code of Criminal 
Procedure. 1898.] and shall have the same powers 
for the summons of witnesses, and for compelling 
the production of documents, and for the discharge 
of their duty under the commission, and shall be 
entitled to the same protection as the Zilla and City Judges, except that 
process to cause the attendance of witnesses or other compulsory process, shall 
be served through and executed by the Zillah or City Judge in whose jurisdiction 
the witness or other person resides, on whom the process*is to be served, and 
if he resides within Calcutta, Madras or Bomay, then through the Supreme 
Court of Tudicature® there. When the commission has been issued to a Court, 
or other person or persons having power to issue such process in the exercise of 
of their ordinary authority, they may also use all such power for the purposes of 
the commission. 

9. All persons disobeying any lawful process issued as aforesaid for the 

purposes of the commission shall be liable to the same 
penalties as if the same had issued originally from the 
Court or other authority through whom it is executed. 

10. A copy of the articles of charge, and list of the documents ^ and 

witnesses bv which each charge is to be sustained, 
shall be delivered to the person accused, at least three 
days before the beginning of the inquiry, exclusive of 

the day of delivery and the first day of the inquiry. 


Penalty for disobeflience 
to process. 


Copy of charge and list to 
be furnished to accused. 


PKG. REF. 

^ The words “the Code of Criminal Pro- 
cedure. 1898“ were substituted for the words 




Act XXX, 1841“ by Act X of 1914. 

2 Sec the Indian High Courts Act, iSol 
and 25 Viet., c. 104), S. 11. 


(24 


S. 18] The Public Servants (Inquiries) Act (XXXVII of 1850). 4253 


11. At the begining of the inquiry the prosecutor shall exhibit the articles 

of charge to the commissioners, which shall be openly 
read, and the person accused shall thereupon be 
required to plead guilty’* or ‘'not guilty** to each of 
them, which pleas shall be forthwith recorded with 
the articles of charge. If the person acccused refuses, 
or without reasonable cause neglects, to appear to answer the charge either 
personally or by his counsel or agent, he shall be taken to admit the truth of 
the articles of charge. 


Procedure at beginning 
of inquiry. 

Non-appearance of accus- 
ed and admission of charge. 


12. The prosecutor shall then be entitled to address the commissioners in 

explanation of the articles of charge, and of the 
evidence by which they are to be proved : his address 
shall not be recorded. 


Prosecutor*'s right 
address. 


13. The oral and documentary^ evidence for the prosecution shall then be 

exhibited ; the witnesses shall be examined by or on 
behalf of the prosecutor and may be cross-examined 
by or on behalf of the person accused, The prosecutor 
shall be entitled to re-examine the witnessees on 
any points on which they have been cross-examined, 
but not on any new matter, without leave of the com- 
missioners, who also may put such questions as they think fit. 


Evidence for prosecution 
and examination of witnes- 
ses. 

Re-examination by pro- 
secutor. 


14. If it shall appear necessai*y before the close of the case for the prose- 
cution, the commissioners may, in their discretion, 
allow the prosecutor to exhibit evidence not included 
in the list given to the person accused, or may them- 
selves call for new evidence ; and in such case the 
person accused shall be entitled to have, if he demand 
it. an adjournment of the proceedings for three clear 
days, before the exhibition of such new evidence exclusive of the day of ad- 
journment and of the day to which the proceedings are adjourned. 


Power to audit or call 
for new evidence for prose- 
cution. 

^ Accused”s right to ad- 
journment. 


15. When the case for the i>roseculion in closed, the person accused shall 

be required to make his defence, orally or in writing, 
as he shall prefer. If made orally, it shall not be re- 
corded; if made in writing, it shall be recorded, after 
being openly read, and in that case a copy shall be 
given at the same time to the prosecutor. 


Defence of accused. 

To be recorded only when 
written. 


16. The evidence for the defence shall then he exhibited and the witnesses 

. examined, who shall be liable to cross-examination 

<lcf<^n 9 e, rc-examination and to examination by the com- 

missioners according to the like rules as the witnesses 
for the prosecution. 

17. [Examination of zoitncsscs and ez^idcnce by prosecHtor\. Repealed by 
the Repealing Act, 1876 {XII of 1876). 

18. The commissioners or some person appointed by them shall take notes 

r 1 • . in Ilnglish of all the oral evidence, which shall be 

o ora evi cnce, lead aloud to each witness by whom the same was 

and, if necessary, explained to him in the language in which it was given, 
3nd shall be recorded with the proceedings. 
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19. If the person 


Inquiry when closed with 
defence. 

Prosecutor when entitled 
to reply and give evidence. 

Accused not entitled to 
adjournment. 


Power to require amend- 
ment of charge and to 
adjourn. 

Reasons for refusing ad- 
journment to be recorded. 


accused makes only an oral defence, and exhibits no 
evidence, the inquiry shall end with his defence; if he 
records a written defence, or exhibits evidence, the 
prosecutor shall be entitled to a general oral reply on 
the whole case, and may also exhibit evidence, to 
contradict any evidence exhibited for the defence, in 
which case the person accused shall not be entitled to 
any adjournment of the proceedings, although such 
new evidence were not included in the list furnished to him. 

20. When the commissioners shall be of opinion that the articles of charge 

or any of them, are not drawn with sufficient clear- 
ness and precision, the commissioners may, in their 
discretion, require the same to be amended, and may 
thereupon, on the application of the person accused, 
adjourn the inquiry for a reasonable time. ^ The 
commissioners may, also if they think fit, adjourn 

the inquiry from time to time, on the application of either the prosecutor or the 
person accused, on the ground of sickness or unavoidable absence of any witness 
or other reasonable cause. When such application is made and refused, the 
commissioners shall record the application, and their reasons for refusing to 
comply with it. 

21. After the close of the inquiry the commissioners shall forthwith report 

to Government their proceedings imder the commis- 
Report of Commissioners" sion, and shall send with the record thereof their 
proceedings. opinion upon each of the articles of charge separately, 

with such observations as they think fit on the whole case. 

22. The Government, on consideration of the report of the commissioners. 
Power to call for further may order them to take further evidence, or give 

further explanation of their opinions. It may also 
order additional articles of charge to be framed, m 
which case the inquiry into the truth of such addi- 
tional articles shall be made in the same manner as is 
x-mai herein directed with respect to the original charges. 

When special commissioners have been appointed, the Government may also, i 
it thinks fit refer the report of the commissioners to the Court or other autho- 
rity to which the person accused is subordinate, for their opinion on the ^se; 
and will finally pass scch orders thereon as appear just and consistent with its 

powers in such cases. 

»23. [In this Act, “the Government*’ means the Central Government in the 

case of persons employed under that Government ana 
“Definition of Govern- Provincial Government in the case of persons 

*nent”. employed under that Government.] 

^4. Nothing in this Act shall be construed to repeal any Act or Regulation 

in force for the suspension or dismissal of Principal 
and other Sadar Amins or of Deputy Magistrates or 
Deputy Collectors, but a commission may be issuea 
for the trial of any charge against any of 
officers, under this Act, in any case in which the 
Government shall think it expedient. 

Provinces and North-Western Provinces of 
of Bengal, by Act XVI of 1868. 


evidence or explanation. 

Inquiry into additional 
articles of charge. 

Reference of report of 
special commissioners . 

Final orders. 


Saving of enactments as 
to dismissal of certain offi- 
cers. 

Commission under Act 
for their trial. 


LEG- REF. 

1 S. 23 substituted by A.O., 1937. 

» S. 24 has been repealed, as to the Lower 
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S. 3] 


The Public Suits Validation Act (XI of 1932) 


Saving: of power of re- 
moval without inquiry 
under Act. 


25. Nothing in this Act shall be construed to 
affect the authority of Government, for suspending 
or removing any public servant for any cause without 
an inquiry undder this Act. 


THE PUBLIC SUITS VALIDATION ACT (XI OF 1932). 

[Sth April, 1932. 

As Act to •validate certain suits relating to public matters. 

Whereas it is expedient to validate certain suits relating to public matters 
which may be or have been held to be invalid by reason of the previous sanction 
of the Provincial Government in respect thereof not having been obtained as 
required by section 93 of the Code of Civil Procedure, 1908; It is hereby 
enacted as follows : — 


Short title and extent. 


1. (1) This Act may be called The Public 

Suits Validation Act, 1932. 


extends to all parts of British India to which section 91, 92 and 
93 of the Code of Civill Procedure, 1908, extend. 


2. Where a suit relating to any of the public matters specified in sections 

Validation of t ' Code of Civil Procedure, 1908, is 

pending public suits pending at the commencement of this Act, the insti- 

- ' tution of such suit shall not be deemed to be invalid 

on the ground that the previous sanction of the Provincial Government in 

respect of such suit has not been obtained as required by section 93 
oi that Code^ 


Explanation.— Y ot the purposes of this section a suit pending at the 
commencement of this Act includes a suit in respect of which an appeal lies 
or IS pending at the commencement of this Act. 

3. Where any suit relating to any such public matter has, after the 30th 

Restoratirtn Novcmbcr. 1931, and before the commence- 

dismissed public suits ^ ment of this Act. been dismissed by a Court of first 
p„ ♦ • , ^ ' instance solely on the ground that the sanction of the 

provincial Government m respect of such suits lias not been obtained as required 
y section 93 of the Code of Civil Procedure, 1908, the Court shall, on applica- 
tion made within six months from the commencement of this Act, make an 
raer setting aside its decree and shall proceed with the suit. 


AOTES. 

- 25: Officer dismissed without ex- 

y. *7“ Right of suit — Govkrx.mkxi of 
ii^iA Act. S. 96-B (1) and R. 14.— A 

eH Government Press was disiniss- 

without any enquiry. lie 
S^retary of State for damages for 
^ dismissal. Meld, he harl no right 
14 frametl under the Govern- 
India Act, imposing formalities like 
dismissal of a civil servant 
without prejudice to the 
3^^ Public Servants IiKiulric-; 
-t.' When that was the case it was 
the *he Government or 

in whom it delegated its powers 

R luatter could not, with reference to 

a 4, dismiss its civil servant without an 


enquiry. That one wa.s doing work as a 
reader in a press, ^vhich could have been 
done by a private person did not make him 

rTr^ht ^ ^ public servant or limit the 

right of Government to dismiss him at its 

rtiV'Z- V"*" gave him iio 

right of suit and the general rule was that 

no remedy could be taken but the particular 

1 M L..f 515 (P 27=(ly37) 

Sec. 3.- — Scope and eft'cct of — r:)cfoct in 
^nction for suit under S. 93. C.P. Code— 
dismissal — Restoration — Subsequent dimis- 
63 C £^^” 70 ^^ consent— Legality. See 
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4, Where, in any appeal arising from a suit relating to any such public 

matter, a decree has been passed after the.30fclx day 
Retrial of certain appeals November, 1931, and before commencement <if 
re a mg o pu ic suits. this Act, dismissing the appeal or dismissing the suit 

from which the appeal arose, solely on the ground that the previous sanction of 
the Provincial Government in respect of the suit had not been obtained as 
required by section 93 of the Code of Civil Procedure, 1908, the Appellate 
Court shall, on application made within six months from the commence- 
ment of this Act, make an order setting aside its decree and shall proceed with 
the appeal . 


■/ 


Short title and construc- 
tion. 


THE INDIAN RAILWAY BOARD ACT (IV OF 1905), 

4 

[Declared in force in British Baluchistan, Reg. 2 of 1913, S. 3[. 

[2Znd March, 1905. 

Act to provide for investing the RaiVway Boccrd "with certain poTVers or 
functions under the Indian Railvuays Act, 1890. 

W^HEREAS a Railway Board has been constituted for controlling the ad- 
ministration of railways in India, and it is expedient to provic^ 
ing such Board with certain powers or functions under the Indian Railways 

Act, 1890; It is hereby enacted as follows: — ■ 

1 . ( 1 ) This Act may be called The Indian 

Railway Board Act, 1905 ; and 

(2) It shall be read with, and taken as part of, the Indian Railways 
Act, 1890. 

2 The Central Government may, by notifica- 
Investment of Railway r Official Gazette, invest the Railway 

Indian Ra\lwayr^Act, *1890. Board, either absolutely or subject to conditions, 

ra'l with all or any of the powers or functions of the Central Govern- 
ment undeT the Indian Railways Act, 1890, with respect to all or any 

railways, and^^^ the power of the officer referred to in section 47 of the said 

Act to make general rules for railways administered by the Government. 

^ Anv notice, determination, direction, requisition, appointment; expr«- 
^ sion of opinion, approval or sanction, to be given or 

Mode of signifying com- signified on the part of the Railway Board, for any ot 
munications from the Rail- purposes of, or in relation to, any powers o 

way Board. functions with which it may be invested 

tion under section 2, shall be sufficient and binding if in writing 
Secretary to the Railway Board, or by any other person authorized by a 

R^nwa'/ Board to act in its behalf in respect of the matters to which sucn 
Srthorisation may relate ; and the said Railway Board shall not m any 
bound in respect of any of the matters aforesaid unless by some 

signed in manner aforesaid. 

3J4, On the establishment of the Federal 
Cessation of Railway Authority, the Railway Board shall cease 

Board on establishment of y ^ notification issued under section « 

Federal Railway Authority. ^hall cease to have effect, without prejudice, 

however, to the validity of anything previously done in pursuance thereoj^ 


LEG. REF. 

1 4 inserted by 1937 • 
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THE INDIAN RAILWAY COMPANIES ACT (X OF 1895). 


Year 

I No. 

1 Short title. 

t 


Amendments. 

% 

1895 

X 

iThe Indian R tilway Companies 
^ Act. 

IKepealed in 

1 1902 

part, X of 1914. See IV of 


[7tk March, 1895 . 

An Act to provide for the payment by Railway Companies registered under 
the Indian Companies Act, 1882, of interest out of capital during construction. 

Wheareas it is expedient to provide for the payment by Railway Com- 
panies registered under the Indian Companies Act, 1882, of interest out of 
capital during construction It is hereby enacted as follows : — 

Title and extent. (1) This Act may be called The Indian 

Railway Companies Act, 1895. 

(2) It extends to the whole of British India; ^[*] 

Definitions Act, unless there is something repug- 

nant in the subject or context, — 

(1) “Railway** means a railway as defined in section 3, clause (4) of 
the Indian Railways Act, 1890: 

(2) “the railway** means the railway in relation to the construction 
of which interest out of capital is permitted to be paid as hereinafter provided: 
and 


(3) “Railway Company** means a Company registered under the Indian 
Companies Act, 1882, and formed for the purpose of making and working , or 
making or working, a railway in India, whether alone or in conjunction with 
other purposes. 

3. A Railway Company may pay interest on its paid-up share capital out 

of capital, for the period, and subject to the condi- 
Paymcnt of interest out tions and restrictions in this section mentioned, and 
of capital. may charge the same to capital as part of the cost of 

construction of the railway : — 

(1) Such interest shall be paid only for such period as shall be determined 
bv the Central Government ; and such period shall in no case extend beyond the 
close of the half-year next after the half-year during which the railway shall 
be actually completed and opened for traffic. 

(2) No such payment shall be made unless the same is authorised by 
*s memorandum of association or by a special resolution of the 

(3) No such payment, whether authorised by the Company’s memoran- 
dum of association or by special resolution as aforesaid, shall be made without 
the previous sanction of the Central Government. 

(4) The amount so paid out of capital by way of interest, in respect of 
nny period, shall in no case exceed a sum which shall, together with the net earn- 
ings of the railway during such period, make up the rate of 4 per cent, per 

annum . 

(5) No such payment of interest shall be made until such Railway Com- 
pany has satisfied the Central Government that two-thirds at least of its share 
capital, in respect whereof interest is to be so paid, has been actually issued and 
accepted, and is held by shareholders who, or whose representatives , are legally 
liable for the sa me . 

LEG. REF. 

^ The word **and** at the end of sub-S. 

. . CC.M.— 533 


me company 
Company . 


were repealed by Act 
X of 1914. S. 3 and Sch. II. 
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(6) No such interest shall accrue in favour of any shareholder for any 
time during which any call on any of his shares is in arrear. 

(7) The payment of such interest shall not operate as a reduction of the 
amount paid up on the shares in respect of which it is paid. 

4. A railway in course of construction and intended to be made or worked' 

„ . . , ,, by a Railway Company in addition to or by way of 

applicable to additional 

share capital for extensions. Company, shall be deemed to be the railway of such 

Company for the purposes of this Act, and all the 
provisions of the last preceding section shall apply to such railway and to the 
share capital issued for the purpose of its construction. 

5. When a Railway Company has power to pay interest tmder this Act, 

. , notice to that effect shall hi given in every prospectus, 

other documents^^^^^^^ advertisement or other document inviting subscriptions 

for shares therein, and in every certificate of such 

shares . 

6. When any interest has been paid by a Railway Company under this Act, 

Accounts annual or other accounts of such Company shall 

interest has been so paid. 

7 . If by any memorandum of association, articles of association or other 
— ^ ^ . document any power of borrowing money is confer- 

ing borrow- ^ Railway Company, or on its Directors, with 

or without the sanction of any meeting, and if such 
power of borrowing is limited to an amount bearing any proportion to the 
capital of such Company, the amount of capital applied or to be applied 
in payment of interest under this Act shall, for the purpose of ascertaining 
the extent of such power of borrowing, be deducted from the capital of such 
Company. 


show the amount on which, and the rate at which. 


THE INDIAN RAILWAYS ACT (IX OF 1890). 


Year. 

No. 

Short title. 

1 Amendments. 

1890 

IX 

1 

The Indian Railways Act, 1890. 

Repealed in oart. XIII of 1898, S. 18 and 
Act I of, 1938. 

Repealed in part and amended, IX of 

18* 6; XI of 1923. 

Tee S. 1 Act I of IQOS ; Amended, Acts 
XVIII of 1919; X ofl927;XTVof 
1930; XIX of 193^; XXXV of 1934; 
XXX HI of 19 9; XXXI V of 1939; VI 
of '941 : A O 19^7 


CONTENTS. 


CHAPTER I. 

Preli m in arv . 

Sections. 

1. T!t!e, extent and commencement. 

2. \Refycalcd 

3. Definitions. 

CHAPTER TI. 

Inspection of Rait.ways. 

4. Api>ointment and duties of Inspec- 
tors. 

5. Powers of Inspectors. 

6. Facilities to be afforded to Inspec- 
tors. 


Sections . 

CHAPTER HI. 

Construction and Maintenance or 

Works . , . 

7. Authority of railway administra- 
tions to execute all necessary works. 

8. Alteration of pipes, wires and drains. 

8- A. Protection for Government pro- 
perty . ■ 

9. Temporary entry upon land for re- 
pairing or preventing accident. 

10. Payment of compensation for 
caused by lawful exercise of 
the foregoing provisions of this Chapter. 
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Sections. 

11. Accommodation works. 

12. Power for owner, occupier or local 
authority to cause additional accommodation 
works to be made. 

13. Fences, screens, gates and bars. 

14. Over and under bridges. 

15. Removal of trees dangerous to or 
obstructing the working of a railway. 

CHAPTER IV, 

Opening of Railways. 

16. Right to use locomotives. 

17. Notice of intended opening of a rail- 
way, 

18. Sanction of the Safety Controlling 
Authority a condiion precedent to the open- 
ing of a railway. 

19. Procedure in sanctioning the opening 
of a railway. 

20. Application of the provisions of the 
three last foregoing sections to material 
alterations of a railway. 

21. Exceptional provision. 

22. Power to make rules with respect to 
the opening of railways. 

23. Power to close an opened railway. 

24. Re-opening of a closed railway. 

25 Delegation of powers under this 
Chapter to Inspectors. 


CHAPTER V. 

Railway Commissions and Traffic 

Facilities. 

Railway Commissions . 

26 — 40 {Repeated.] 

41. Bar of jurisdiction of ordinary 
Courts in certain matters. 

Traffic Facilities . 

42. Duty of railway administrations to 
arrange for receiving and forwarding traffic 
without unreasonable delay and without 
partiality. 

42-A. Prohibition of undue preference. 

43. Undue preference in case of ur.- 
eqal rates for like traffic for services. 

44. Provision for facilities and equal 
treatment where ships or boats are used 
which are not part of a railway. 

45. Terminals. 

46. Power of Appropriate Authority to 
fix terminals. 

46-A. Decisions in accordance with this 
Chapter shall be binding. 

46-B. Saving for functions of railway 
rates committee and railway tribunal. 


CHAPTER VI. 

Working of Railways. 

General . 

47. General rules. 

48. Disposal of differences between rail- 
*’^Sa-rding conduct of joint traffic. 

49. Agreements with any general con- 
trolling authority for construction or lease 

of rolling-stock. 

50. Powers of railway companies to enter 
^®*’^ing agreements. 

51. Establishment of ferries and road- 
ways for accommodation of traffic. 


Sections. 

51-A. Additional power to provide and 
meuntain transport services. 

52. Returns. 

Carriage of Property. 

53. Maximum load for wagons. 

Power ^ for railway administrations 

to impose conditions for working traffic. 

55. Lien for rates, terminals and other 
charges. 

56. Disposal of unclaimed things on a 
railway. 

57- Power for railway administrations to 
require indemnity on delivery of goods in 
certain cases. 

58. Requisitions for written accounts of 
description of goods. 

59. Dangerous or offensive goods. 

60. Exhibition to the public of authority 
for quoted rates* 

61 . Requisitions on railway administra- 
tions for details of gross charges. 

Carriage of Passengers . 

62. ^ Communication between passengers 
and railway servants in charge of trains. 

63. Maximum number of passengers for 
each compartment. 

64. Reservation of compartments for 
females . 

65. Exhibition of time-tables and tables 
of fares at stations. 

66. Supply of tickets on payment of 
fares . 

67. P revision for case in which tickets 
have been issued for trains not having room 
available for additional passengers. 

68. Prohibition against travelling without . 
pass or ticket. 

69. Exhibition and surrender of passes 
and tickets. 

*70. Return and season tickets. 

71- Power to refuse to carry persons 
suffering from infeitious or contagioos 
disorder. 

CHAPTER VI-A. 

Limitation of Employment of Railway 

Servants . 

7I-A. Definitions. 

71-B. Application of Chapter VI-A. 

71-C. Limitation of hours of work. 

71 -D. Grant of periodical rest. 

71 -E. Power to make rules. 

71-F. Railway servant to remain on duty. 

71-0. Supervisors of Railway Labour 

71-H. Penalty. 


CHAPTER VII. 

Responstdility of Railway .A-dministra- 

iioNs as Carriers. 

72. Measure of the general responsibilitv 
of a railway administration as a carrier of 
animals and goods. 

73. Further provision with respect to the 
liabijity of a railway administration as a 
carrier of animals. 

74. Further provision with respect to 
the liability of a railway administration as a 
earner of luggage. 
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Sections. 

75. Further provision with respect to the 
liability of a railway administration as a 
carrier of articles of special value. 

76. Burden of proof in suits in respect 
of loss of animals or goods. 

77. Notification of claims to refunds of 
overcharges and to compensation for 
losses. 

78. Exoneration from responsibility in 
case of goods falsely described. 

79. Settlement of compensation for in- 
juries to officers, soldiers, airmen and fol- 
lowers on duty. 

80. Suits for compensation for injury to 
through booked traffic. 

81. {Repealed. \ 

82. Limitation of liability of railway 
administration in respect of accidents at 
sea. 

CHAPTER VIII. 

Accidents • 

83. Report of railway accidents. 

84. Power to make rules regarding 
notices of, and inquiries into, accidents. 

85. Submission of return of accidents. 

86. Provision for compulsory medical 
examination of person injured in railway 
accident. 


CHAPTER IX. 

Penalities and Offences. 

Forfeitures by Railzoay Oouipanies 

87. Penalty for default in compliance 
with requisition under section 13. 

88. Penalty for contravention of section 

16, 18. 19 j 20, 21 or 24. . 

89. Penalty for not having certain docu- 
ments kept or exhibited at stations under 
section 54 or 65. 

90. Penalty for not making rules as re- 
quired by section 47. , . , 

91. Penalty for failure to comply with 

decision under section 48. 

92. Penalty for delay m submitting re 

turns under section 52 or 85. . , 

93 Penalty for neglect of provisions ot 

section 53 or 63 with respect to carrying 

capacity of rolling-stock. 

94 Penalty for failure to comply with 
requisition under section 62 for maintenance 
of means of communication between passen- 
gers and railway servants. 

^ 95 Penalty for failure to reserve com- 

nartments for females under section 64. 

96 Penalty for omitting to give the 
notices of accidents required by section 83 

and under section 84. 

97 Recovery of penalties. 

98 Alternative or supplementary charac- 
ter of remedies afforded by the foregoing 
provisions of this Chapter . 

Offences by Raihvay Servants. 

99. Breach of duty imposed by section 


60. 

100. r>runkenness. 

101 Endangering the safety of persons. 

102. Compelling passengers to enter car- 
riages already full. 


Sections. ..■..r, 

103. Omission to gpve notice of accident. 

104. Obstructing level-crossings. 

105. False returns. 

Other Offences. 

106. Giving false account of goods. 

107. Unlawfully bringing dangerous or 
offensive goods upon a railway. 

108. Needlessly interfering with means of 
communication in a train. 

109. Entering compartment reserved or 
already full, or resisting entry into a com- 
partment not full. 

110. Smoking. 

111. Defacing public notices. 

112. Fraudulently travelling or attempting 
to travel without proper pass or ti<^et. 

113. Travelling without pass or ticket or 
with insufficient pass or ticket or beyond 
authorized distance. 

114. Transferring any half of return 
ticket. 

115- Disposal of fines under the two last 
foregoing sections. 

- 116. Altering or defacing pass or ticket. 

117. Being or suffering person to travel on 
railway with infectious or contagious dis- 
order. 

118. Entering carriage in motion, or 
otherwise improperly travelling on a railway. 

119. Entering carriage or other place 
reserved for females. 

120. Drunkenness or nuisance on a rail- 


way . 

121. Obstructing railway servant in his 
duty . 

122. Trespass and refusal to desist from 
trespass. 

123. Disobedience of omnibus drivers to 
directions of railway servants. 

124. Opening or not properly shutting 
gates. 

125. Cattle-trespass. 

126. Maliciously wrecking or attempting 
to wreck a train . 

127. Maliciously hurting or attempting to 
hurt persons travelling by railway. 

128. Endangering safety of persons tra- 
velling by railway by wilful act or omis- 
sion. 


129. Endangering safety of persons tra’ 

veiling by railway by rash or negligent a 
or omission. , 

130. Special provision with respect to p 
commission by children of acts endangering 
safety of persons travelling by railway. 

Procedure . . 

131. Arrest for offences against certai 
sections. 

132. Arrest of persons likely to apscon 

or unknown. . . 

133. Magistrates having junsdict ^ 

under Act. 

134. Place of trial. 


Supplemental 
135. Taxation of 
authorities . 


Provisions. 
railways by.-IWtft* 
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Sections . 

136. Restriction on execution against rail- 
way property. 

IT7. Railway servants to be public ser- 
vants for the purposes of Chapter IX of the 
Indian Penal Code. 

138. Procedure for summary delivery to 
railway administration of property detained 
by railway servant. 

139. {Repelead 

140. Service of notices on railway ad- 
ministrations. 

141. Service of notices by railway 
administrations. 

142. Presumption where notice is served 
by post. 

143. Provisions with respect to rules. 
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Sections . 

144. [Repealed.] 

145. Representation of Managers and 
Agents of Railways in Courts. 

146. Power to extend Act to certain 
tramways. 

147. Power to exempt railways from 
Act. 

148. Matters supplemental to the defini- 
tions of * railway* and *raiway servant*. 

149. [Repealed]. 

150. [Repealed] . 

The FraST Schedule. — Enactments repeal- 
ed. [RepealediJ] 

The Second Schedule. — Articles to be 
declared and insured. 


THE INDIAN RAILWAYS ACT (IX OF 1890). 

[21 March, 1890. 

An Act to consolidate, amend and add to the lazv relating to Railways in India. 

Whereas it is expedient to consolidate, amend and add to the law relating 
to Railways in India ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Title, extent and com- 1. (1) This Act may be called The Indian 

mencement. Railways Act, 1890. 


NOTES. 

Sec. 1 Resolution of the Government of 

India at pp. 18, 19 (Supp.), Gazette oj India, 
1884, is not a ‘‘Rule**. 36 P.R. 1911=0 

I.C. 1011, Rail. Co. can exclude from rail- 
way permises all persons having no biisincs^ 
with them and may impose on the rest of 
the public any terms they think proper. 
{Ibid.) Ordinarily freight is payable only 
by the contracting party. The person who is 
liable is the consignor and in the absence, of 
an independent contract express or implied, 
the consignee is not liable. 57 C. 1168=’ 
1931 C. 33. A consignment of planks was 
despatched from station S on the R line at 
owner’s risk and the risk-note Form B was 
given to the consignor. The weight charged 
was equal to the carrying capacity of the 
whole wagon. The consignment was not 
weighed at S but was weighed at R where 
the Rail, authorities demanded freight at a 
higher rate on the ground that ther»^- was an 
undercharge. The consignor having paid the 
money under protest sued the Rail. Co. for 
refund, and the Rail. Co. pleaded mistake 
of its clerk at S. Held, that such mistake 
could not alter the basis of the original con- 
tract, that the company was bound by their 
agent’s contract and the plaintiff was con- 
sequently entitled to recover the excess paid. 
54 A. 557=1932 A.T.J 526=1932 A. 540. 
But see also 32 Bom.L.R. 283=19.V) B. 262; 
1933 N. 135. A person bringing cattle to 
the Rail, station is bound to enquire, as to 


tne times of running of cattle trains and 
cannot, by omitting to enquire, put upon 
the Rail. Co. the obligation to forward cat- 
tle out of the ordinary course of their ar- 
rangement. 117 I.C. 769=1929 S. 238- R. 
6 of the N.W. Railway Goods Tariff ap- 
lics to goods carried by goods trains anti 
not to livestock carried bv passenger trains. 
117. I.C. 769=1929 S'. 238. Payment of 
surcliarge by consignee — Error of law — Suit 
to recover monev paid — Maintainabilitv — 
Limitation. 1929 M. 177=56 M.L.J. 269. 
The weight of goods consigned and inserted 
in the railway receipt wlicn tlic bags arc ac- 
cepted by the Compan>‘ docs not amount to 
an admission of the weight by the Company. 
The weighment is only for the purpose of 
ascertaining what they will charge and for 
no other purpose. Where the Company’s 
Goods Tariff, Part I, R. 15, which governs 
the consignment, says no admission is con- 
veyed by a railway receipt that the weight 
as shosvn therein has been received or that 
the description of the goods as furnished by 
the consignor is correct and cl. (6) of the 
railway receipt reserves to the Company the 
right to re-measure and collect any under- 
charges at the place of destination, held, that 
the railway receipt was not conclusive. 32 
Bom.T,.R. 285=1930 B. 262. Sec also 19.52 
A. 549=34 A. 557. Railway line not fenc- 
ed — Public whether can walk and take cat- 
tle across line. 7 O.W.N. 461. A Rail. 
Co. is not liable to a trespasser for a mere 
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(2) It extends to the whole of British India, inclusive *[* ^ 

(in so far is it has been or may be extended under the provisions of the Sind- 
Pishin Railways Act, 1887), of British Baluchistan, and applies also to all , sub- 
jects of Her Majesty within the dominions of Princes and States in India in 
alliance with Her Majesty, and to all Native subjects of Her Majesty, without 
and beyond British India and those dominions i and 

(3) It shall come into force on the first day of May, 1890. 

2. [Repeal] . Rep. by the Repealing Act (/ of 1938), 5*. 2 and Sch, 

. 3. In this Act, unless there is something repug- 

efinitions, nant in the subject or context, — 

(1) tramway'' means a tramway constructed under the Indian Tram- 
ways Act, 1886, or any special Act relating to tramways: 

(2) “ferry" includes a bridge of boats, pontoons or rafts, a swing- 
bridge, a flying bridge and a temporary bridge, and the approaches to, and 
landing-places of, a ferry: 

(3) ‘'inland water" means any canal, river, lake or navigable water in 
British India: 

(4) ''railway" means a railway, or any portion of a railway for the public 
carriage of pa*:sengers, animals or goods, and includes — 

(a) all land within the fences or other boundary-marks indicating the 
limits of the land appurtenant to a railway : 

(&) all lines of rails, sidings or branches worked over for the purposes 
of, or in connection with, a railway ; 

(r) all stations, offices, warehouses, wharves, worshops, manufacto- 
ries, fixed plant and machinery and other works constructed for the purposes 
of, or in connection with, a railway ; and 


LEG. REF. 

1 Repealed by Burma Laws Act (XIII of 
1898) . 


NOTES. 

error of judgment, even amounting to negli- 
gence, on the part of its servant which caus- 
es damage to the trespasser. [C7.T.i?y. of 
Canada v, Barnet, (1911) A.C. 361, Appl.]. 
The plaintiff who had been to the goodsyard 
of the railway, attempted to cross the 
way line to get to the Station Master’s office, 
when he was knocked down in broad day- 
light by a construction engine moving very 
slowly at 3 miles an hour. There was no 
evidence of permission or licence from the 
Company to cross the lines except at the l®vel 
crossing. The driver sounded the whistle, 
which, however, had no effect on the^ plain- 
tiff who was then ** thinking about his own 
affairs"* The driver then applied the brakes, 
but a second too late. Held, that the Rail. 
Co. was not liable for the injury c^sed to 
the plaintiff. 34 Bom.L.R. 826 — 1932 B. 
452. Travelling by alternative routes. 51 
A 399=27 A.L.J. 78. There would ordi- 
narily be no difficulty in prosecuting a railway 


company in a suitable case in respect of a 
breach of a statutory provision for which a 
penalty had been provided, and a State Rail, 
way does not occupy a more favourable posi- 
tion with reference to such matters. The 
general manager of a state railway is a 
legal entity in the same degree as a railway 
company is such an entity and it would be 
legal to prosecute him in his representative 
capacity in suitable cases. To such a prose- 
cution no sanction under S. 197, Cr.P. Code, 
and S. 270 of the Government of India Act 
is necessary, as it is not sought to enforce 
against him personally any criminal liability 
which he has incurred in his personal capa- 
city but merely to prosecute the railway ad- 
Hninistration for breach of statutory provi- 
sion. I.L.R. (1941) 1 Cal. 345=45 C. 

W.N. 347=1941 Cal. 359. 

Sec. 3 (4). — “Railway"" what it inclu- 
des. 36 P.R. 1911=9 I.C. 1011. See also 
111 P.R. 1912=15 I.C. 12. Staffquarters are 
not part of Railway within S. 3 (4) . 23 I.C. 
177=1914 M.W.N. 124. Residential build- 
ing is not part of a railway. 8 L.R. 120 
(C.R.). The term **zvater-tight** is used 


V 
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(</) all ferries, ships, boats and rafts which are used on inland waters 
for the purposes of the traffic of a railway and belong to or are hired or worked 
by the authority administering the railway: 

(5) ‘'railway company'' includes any persons, whether incorporated or 
not, who are owners or lessees of a railway or parties to an agreement for 
working a railway : 

(6) “railway administration*' or “administration", in the case of a rafil- 
way administered by the Government or a Native State, means the 
manager of the railway and includes the Government or the Native State, and, 
in the case of a railway administered by a railway company, means the railway 
company : 

(7) “railway servant” means any person employed by a railway adminis- 
tration in connection with the service of a railway: 

(8) “Inspector” means an Inspector of Railways appointed under 
this Act : 

(9) “goods” includes inanimate things of every kind: 

(10) “rolling-stock** includes locomotive engines, tenders, carriages, 
wagons, trucks and trollies of all kinds : 

(11) “traffic** includes rolling-stock of every description, as well as 
passengers, animals and goods : 

(12) “through traffic" means traffic which is carried over the railways 
of two or more railway administrations : 

(13) “rate** includes any fare, charge or other payment for the carriage 
of any passenger, animat or goods : 


NOTES. 

to be understood as a ^arantee that it is 
actually water-tieht, although it is supposed 
to be so. 1933 N. 1. 

Sec. 3 (5). — Cf. the Reg^ulation of Rail- 
ways Act, 1871 (34 & 35 Viet., c. 78), S.2. 

A plea that the defendant company is not 
a Rail. Co. within the meaning of the Act 
cannot be raised for the first time on appeal. 
Ill P.R. 1912=15 I.C. 12. 

Cl. (6): “Railway administration". — 
In the case of a railway administered by the 
Government, the Government represented by 
the Secretary of State would be a neces- 
sary party in a suit against the Railway 
under S. 79. C.P. Code. 10 P. 466. Notice 
to the Secretary of State is indispensable 
in such a case. 10 P. 4^. Notice served 
on the manager of the Railway a<lministra- 
tion is not sufficient. 10 P. 466. The can- 
Jiotation of the words ** Railway administra- 
tion in S. 3 is not in any way cut down by 
S. 140 . 44 C. 16=34 I.C. 130. On this 
clause, see also A O.C. 133. Person claim- 
mg damages for loss of goods sent by a 
Railway must serve notice of the claim on 
the Agent 4 L. 46; 14 L.W. 685 (F.B.). 
In a suit instituted against the Secretary of 
State on account of any act committed by 
a Railway servant, it is open either to the 

of State or to the Railway Admi- 
ni^ration to authorize counsel to appear. 101 

Sec. 3. (7) 5*^^^ 26 Cr.E.J. 190. In a 

very large proportion of the cases in which 
a person contracts with the railway to per- 


form a certain service on its behalf he can 
be said to be employed by the railway to do 
that service and so comes within the defi- 
nition of S, 3 (7), Railways Act. The ser- 
vice of a railway is not limited to the run- 
ning of trains, but has a much wider mean- 
ing. The provision of meals for travellers 
is part of the service of a railway. The 
test to determine whether a person is an 
employee or an independent contractor is whe- 
ther or not the employer retains the power 
not only of directing what work is to be 
done, but also of controlling the manner of 
doing the work. If a person can be over- 
looked and directed in regard to the manner 
of doing his work such person is not a con- 
tractor. Moreover the method of remunera- 
tion makes no difference. 38 Cr.L.J. 793= 
1937 Lah . 547. A cabinman is a railway 
servant within the meaning of S. 3 (7). 42 

Cr.L.J. 786=1941 Sind 117. 

Cl. (9). — Cf. the Railways CHauses Act, 
1845 (8 and 9 Viet., c. 20), S'. 3. Meaning 
of “good';”. .‘Tr#' 2 M. 5: 4 C. 492; 9 

B.H.C. R. 95. Sec also Sale of Goods Act, 
infra. 

Cl. (10) the Railway Rollincr-Stock 

Protection Act, 1872 (35 and 36 Viet., c. 50), 
S. 2. 

Cls - (11) and (13) .—^Cf. the Railway and 
Canal Traffic Act, 1854 (17 & 18 Viet., c. 
31). S. 1. “Traffic” does not include per- 
son going to a railway stat’on to see a friend 
off 116 P.L.R. 1911=36 P.R. 1911=9 
I.C. 1011=102 P.W.R. 1911. “Ani- 
mals" includes crabs. 24 C. 881. 
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(14) ^‘terminals” includes charges in respect of stations'/ Sidings, wharv- 
es^ depots, warehouses, cranes and other similar matters, and of any services 
rendered thereat : 




(15) * ‘ pass means an authority given by a railway administration, 
or by an officer appointed by a railway administration in this behalf, • and 
authorizing the person to whom it is given to travel as a passenger on a railway 
gratuitously : 

(16) “ticket” includes a single ticket, a return ticket and a 
season ticket : 

(17) “maund'* means a weight of three thousand two hundred tolas, 
each tola being a weight of one hundred and eighty grains troy: and 

(18) ‘^Collector” means the chief officer in charge of the land-revenue 
administration of a district, and includes any officer specially appointed by the 
Provincial 'Government to discharge the functions of a Collector under this 
Act . 

^ [(19) '^Federal railway”, *Tndian State railway”, and “minor railway,” 
have the meanings respectively assigned to them in the Government of India 
Act, 1935, except that they do not in any provision of this Act include 
tramway, unless that provision has been extended under section 146 of this 
Act to that tramway : 

(20) “Government*' where the context so requires means the Federal 
Railway Authority: 

(21) “the safety controlling authority** means the Federal Railway 
Authority, or, in relation to functions which the Central Government determines 
under section 181 (3) of the Government of India Act, 1935 shall be performed 
by persons independent of that Authority and of any railway admmistratiqn, 

the Central Government: 

(22) “the general controlling authority” means, in relation to a federal 
railway, the Federal Railway Authority, in relation to a minor railwa:^ the 
Provincial Government and, in r/elation to an Indian State railway, the Gover- 
nor-General acting in his discretion . ] 

CHAPTER II. 

Inspection of Railways. 


4. (1) The ^[safety controlling authority] may 

Appointment and duties appoint ^persons, by name or by virtue of their office, 
of Inspectors. Inspectors of Railways. 

(2) The duties of an Inspector of Railways shall be — 

(a) to inspect railways with a view to determine whether they are fit to 
be opened for the public carriage of passengers, and to report thereon to the 
^[safety controlling authority] as required by this Act; 


LEG. REF. 

^Cls. 19 to 23* inserted by A.O., 1937. 

3 Substituted for "Governor-General m 

Council** by A.O., 1937. 

8 Por persons appointed to be Inspectors 
of Railways under this section, see Govern- 
ment of India (Railway) Circular No. XV, 
dated 4th December, 1888. 

NOTES. 

Sec. 3 (14) • — Cf. the Railway and Canal 
Traffic Act, 1888, (51 & 52 Viet., c. ,25), 
S' 55 Transhipment charges are terminals 


within the meaning of S'. 3 (14) and not 

tolls for using a ferry imder S- 51 (/) . .137 
I.C. 159=1932 N. 53. 

Cl- (18 )* — See also the definition in S. 3 
(10) of the General Clauses Act, 1897 (X of 
1897). 

Sec. 4 . — Cf. the Regulation of Railways 
Act, 1871, (34 and 35 Viet., c. 78, S. 3. 

Cl. (2). — ^Where there is a general con- 
tract between a Rail. Co. and a canal com- 
pany by which the work of carrying boats on 
the backwater is done by the latter it cannot 
be said that the backwater is a railway with- 
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(6) to make such periodical or other inspections of any railway or of 
rolling-stock used thereon as the ^[safety controlling authority] 
may direct ; 

(c) to make inquiry under this Act into the cause of any accident on a 
railway ; 

(t/) to perform such other duties as are imposed on him by this Act, or 
any other enactment for the time being in force relating to railways. 

5. An Inspector shall, for the purpose of any of the duties which he is 

required or authorized to perform under this Act, be 
Powers of Inspector. deemed to be a public servant within the meaning of 

the Indian Penal Code, and, subject to the control of the safety controlling 
authority], shall for that purpose have the following powers, namely: — 

(a) to enter upon and inspect any railway or any rolling-stock used 
thereon ; 

(fc) by an order in writing under his hand addressed to the railway 
administration, to require the attendance before him of any railway servant, 
and to require answers or returns to such inquiries as he thinks fit to make 
from such railway servant or from the railway administration; 

(c) to require the production of any book or document belong^ing to or 
in the possession or control of any railway administration (except a communi- 
cation between a Railway Company and its legal advisers) which it appears to 
him to be necessary to inspect. 

6. A Railway administration shall afford to the 

Facilities to be afforded Inspector all reasonable facilities for performing the 
to Inspectors. duties and exercising the powers imposed and confer- 

red upon him by this Act. 


CHAPTER III. 

Construction and Maintenance of Works. 

7. (1) Subject to the provisions of this Act and, in the case of immov- 

able property not belonging to the railway administra- 
Authority of railway ad- tion, to the provisions of any enactment for the lime 
ministrations to execute all ^eine in force for the acquisition of land for public 
necessary works. purposes and for companies, and subject also, in the 

case of a Railway company, to the provisions of any contract between the com- 
pany and the Government, a railway administration may, for the ptmpo^ of 
constructing a railway or the accommodation or other works connected there- 
with, and notwithstanding anything in any other enactment for the time being 
in force, — 

(a) make or construct in, upon, across, under or over any lands, or any 
streets, hills, valleys, roads, railways or tramways, or any rivers, canals, 
brooks, streams or other waters, or any drains, water-pipes, gas-pipes or 


LEG. REF. 

® Substituted for ** Governor-General in 
Councir* by A.O., 1937. 

NOTES. 

in the meaning of S. 4 (<f) . 130 T.C. 658 

= 1931 M. 115. 

Sec. 5. — Cf. the Regulation of Railways 
Act. 1871 (34 and 35 Viet., c. 78), S. 4. 
Sec. 7.-^Cf. the Railways Clauses Act, 
C.C. M.— 534 


845. (8 and 9 Viet., c. 20), S. 16. 

Level cro'isiiiR — Public ‘Street — Street 
nested in Municipality — Sanction of Govern- 
nent. 41 B. 291 = 21 C.W.N. '^7—43 LA, 
HO (P.c.) (on appeal from 23 l.L. /05 
=3K H. .=i6S.) -S' re nlxo 33 H. --65. Kail. ( o. 

:an close the level-crossing and open a new 
one at any point lower down the 
Bom.L.R. 822=44 B- 705. .S>c also 34 
253=11 Bom.L.R. 1181. 


B 
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telegraph lines, such temporary or permanent inclined planes, arches , tunnels li 
culverts, embankments, aqueducts, bridges, roads lines of railway], ways, 

passages , conduits, drains , piers , cuttings and fences as the railway adminis- 
tration thinks proper; 

(^») alter the course of any rivers, brooks, streams, or water-courses; 
for the purpose of constructing and maintaining tunnels, bridges, passages or 
other works over or under them, and divert or alter, as well temporarily as 
permanently, the course of any rivers; brooks; streams* or water-courses or any 
roads, streets or ways, or raise or sink the level thereof , in order the more 
conveniently to carry them over or under or by the side of the railway, as the 
railway administration thinks proper; 

(c) make drains or conduits into, through or under any lands adj.oining 
the railway for the purpose of conveying water from or to the railway; 

(d) erect and construct such houses, warehouses, offices^ and other 
buildings, and such yards, stations, wharves, engines, machinery, appara- 
tus and other works and conveniences as the railway administration thinks 
proper; 

(^) alter, repair or discontinue such buildings, works and conveniences 
as aforesaid or any of them and substitute others in their stead ; and 

(/) do all other acts necessary for making, maintaining, altering or 
repairing and using the railway. 

(2) The exercise of the powers conferred on a railway administration 
by sub-section (1) shall be subject to the control of the ^[general controlling 
authority] . 

8. A railway administration may, for the purpose of exercising the ^wers 

conferred upon it by this Act, alter the position of 
Alteration of pipes, wires any pipe for the supply of gas, water or compressed 
and drains. position of any electric wire or of any 

drain not being a main drain : 

Provided that — 

(o) when the railway administration desires to alter the position of 
any such pipe, wire or drain, it shall give reasonable notice of its intention to 
do so, and of the time at which it will begin to do so, to the ®locaI authority or 
company having control over the pipe, wire or drain, or, when the pipe, wire or 
drain is not under the control of a local authority or company, to the person 
under whose control the pipe, wire or drain is ; 

(&) a local authority, company or person receiving notice under pro- 
viso (o) may send a person to superintend the work, and the railway adminis- 
trations shall execute the work to the reasonable satisfaction of the person so 
sent and shall make arrangements for continuing during the execution of the 
work the supply of gas, water, compressed air or electricity or the maintenance 
of the drainage, as the case may be. 

*[8-A. Nothing in the two last preceding sections shall authorize the doing 

of anything on or to any works, lands, or buildings 
Protection for Govern- vested in, or in the posses'sion of, His Majesty for the 
ment property. purpose of he Central Government without the 

consent of that Government, or the doing of anything on or to any works, lands 
or buildings vested in, or in the possession of. His Majesty for the purposes of 
a Province without the consent of the Provincial Government.] 


LEG. REF. 

1 These words were added by the Indian 
Railways Act (1890) Amendment Act (IX 

of 1896), S. 1. ^ . 

* Substituted for ‘ Governor-General in 


Council” by A.O.. 1937. 

3 For definition of “local authority", see 
S. 135 (5), infroy and the General Oauses 
Act, 1897 (X of 1897), S. 3 (28). 

■* Inserted by A.O., 1937, 
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land for repairing or pre 
venting accident. 


Payment of compensation 
for damage caused by law- 
ful exercise of powers 
under the foregoing provi- 
sions of this Chapter. 


9. (1) The '[safety controlling authority] may authorize any railway ad- 

ministration, in case of any slip or other accident 
Temporary entry upon happening or being apprehended to any cutting, em- 

bankment or other work under the control of the 
railway administration, to enter upon any lands 
adjoining its railway for the purpose of repairing or preventing the accident, 
and to do all such works as may be necessary for the purpose. 

(2) In case of necessity the railway administration may enter upon the 
lands and do the works aforesaid without having obtained the previous sanc- 
tion of the '[safety controlling authority], but in such a case shall , within seventy- 
two hours after such entry, make a report to the ’[safety controlling authority], 
specifying the nature of the accident or apprehended accident, and of the works 
necessary to be done, and the power conferred on the railway administration by 
this sub-section shall cease and determine if the ’[safety controlling authority], 
after considering the report, considers that the exercise of the power, is not 
necessary for the public safety. 

10. (1) A railway administration shall do as 

little damage as possible in the exercise of the powers 
conferred by any of the ^[foregoing provisions of 
this Chapter] and compensation .shall be paid for any 
damage caused by the exercise thereof. 

(2) A suit shall not lie to recover such compensation, but in case of 
dispute the amount thereof shall, on application to the Collector, be determined 
and paid in accordance, so far as may be, ^[with the provisions of sections 11 
to 15, both inclusive, sections 18 to 34, both inclusive, and sections 53 and 54 
of the Land Acquisition Act. 1894, and the provisions of sections 51 and 52 of 
that Act shall apply to the award of compensation] , 

11. (1) A railway administration shall make and maintain the following 

. works for the accommodation of the owners and 

Accommodation works. occupiers of lands adjoining the railway, namely: — 

(а) such and so many convenient crossings, bridges, arches, culverts and 
passages over, under or by the sides of. or leading to or from, the railway as 
may, in the opinion of the '[Provincial Government] ; be necessary" for the 
purpose of making good any interruptions caused by the railway to the use of 
the lands through which the railway is made, and 

(б) all necessary arches, tunnels, culverts, drains, watercourses or other 
passages, over or under or by the sides of the railway ; of such dimensions as 
will, in the opinion of the ’[Provincial Government] be sufficient at all times 
to convey water as freely from or to the lands lying near or affected by the 
railway as before the making of the railway, or as nearly so as may be. 

(1) Subject to the other provisions of this Act, the work specified in 
clauses (a) and (b) of sub-section f 1 ) shall be made during or immediately 
after the laying out or formation of the railway over the lands traversed there- 
by and in such manner as to cause as little damage or inconvenience as possible 
to persons interested in the lands or affected bv the works. 


LEG. REF. 

'Substituted for “Governor-General in 
Council" by A.O., 1937. 

* SubstiUited for “the three last foregoinp 
sections" by ibid. 

'•These words and fiKurcs “with the pro- 
visions of Ss. 11 to 15, both inclusive, and 

both inclusive, of the Lan<l 
Acquisition Act, 1870. and the provisions of 
Ss. 57 and 58 of that Act shall apply to tlic 
award of compensation" by the Indian Rail- 


ways Act (1890) Amendment Act, 1896 (TX 
of 1896, S. 2. 

NOTES. 

Sec. 9.— Cy. the Railwav Retriilation .\ct. 
1842 (5 & 6 Viet., c. 55). S . 14. 

Sec. 10. — •S're 2 B<'>m-T..R. .'^v37 : 27 B. 
344 ; 6 B . H . C . R . ( A . C . ) 116; 11 C . . 
N. 3.56: 25 C. 632. 

Sec. 11. — Cf. the Railways Clauses Act, 
1845 (8 & 9 Viet., c. 20), S. 68. 
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(3) The' foregoing provisions of this section arc subject to the following 
provisos, namely : — 

(а) a railway administration shall not be required to make any accom- 

modation works in such a manner as would prevent or obstruct the working or 
using of the railway, or to make any accommodation works with respect to 
which the owners and occupiers of the lands have agreed to receive and have 
been paid compensation in consideration of their not requiring the works to 
be made; j 

(б) save as hereinafter in this Chapter provided, a railway administra- 
tion shall not, except on the requisition of the ^[Provincial Government] be 
compelled to defray the cost of executing any further or additional occommo- 
dation works for the use of the owners or occupiers of the lands after the ex- 
piration of ten years from the date on which the railway passing through the 
lands was first opend for public traffic; 

(c) where a railway aministration has provided suitable accommoda- 
tion for the crossing of a road or stream, and the road or stream is afterwards 
diverted by the act or neglect of the person having the control thereof, the ad- 
ministration shall not be compelled to provide other accommodation for the 
crossing of the road or stream. 

(4) The '[Provincial Government] may appoint a time for the com- 
mencement of any work to be executed under sub-section (1), and if for fourteen 
days next after that time the railway administration fails to conimence the work 
or, having commenced it, fails to proceed diligently to execute it in a sufficient 
manner, the '[Provincial Government] may execute it and recover from the 
railway administration the cost incurred by ®[it] in the execution thereof. 

12. If an owner or occupier of any land affected by a railway considers 

the works made under the last foregoing section to be 
insufficient for the commodious use of the land, or if 
the '[Provincial Government] or a local authority 
desires to construct a public road or other work 
across, under or over a railway, he or it, as the case 
may be may at any time require the railway administration to make. at his or 
its expense such further accom.modation works as he or it thinks necessary and 
are agreed to by the railway administration or as, in case of difference of 
opinion may be authorized by the '[general controlling authority]. 

' 13. The '[safety controlling authority] may 

Fences, screens, gates require that, within a time to be specified in the 
and bars. requisition, or within such further time as ®[it] may 

appoint in this behalf, — .j « j k -i 

Ca) boundary-marks or fences be provided or renewed by a railway 

administration for a railway or any part thereof and for roads constructed in 

connection therewith ; 

1842 ( 5 & 6 Viet., c. 55), S. 10. The Rail- 
way Company are bound not only to use due 
care as to the construction and use of their 
engines, but also to use due care in keeping 
the line of railway and the land belonging to 
them on each side of it in a proper state. The 
method of maintaining a fire line of 10 feet 
clear of grass as required by the standing 
orders is no doubt a reasonable precaution. 
But the company is bound to sec that the 
order is carried out. If it has allowed the 
rules to become ineffective and allows dry 
fodder to be placed on the fire line the com- 
pany is guilty of actionable negligence. l93o 

A.M.L.J. 25. 


Power for owner, occu- 
pier or local authority to 
cause additional accommo- 
dation works to be made. 


LEG. REF. 

^-Substituted for “Governor-General m 
Councir' by A.O., 1937. 

a Substituted for “him by xbtd. 

3 Substituted for “he” by ibid. 

NOTES. 

Sec. 11 (3) (b). — Cf. the Railways 
Clauses Act. 1845, (8 & 9 Vict., c. 29), S. 

7S . 

01 the Railways Clauses Act, 

1845 (8 & 9 Vict., c. 20), S. 70.^ 

Sec. 12. — Cf. ibid., S. 71. See 23 B. 
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Sec. 13- — Cf. the Railway Regulation Act, 
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, . (t) any works in the nature of a screen near to or adjoining the side of 
any public road constructed before the making of a railway be provided or 
renewed by a railway administration for the purpose of preventing danger to 
passengers on the road by reason of horses or other animals being frightened 
by the sight or noise of the rolling-stock moving on the railway ; 

(c) suitable gates, chains, bars, stiles or handrails be erected or renewed 
by a railway administration at places where a railway crosses a public road on 
the level; 

(d) persons be employed by a railway administration to open and shut 
such gates, chains or bars. 

14, (1) Where a railway administration has constructed a railway across 

^ j ^ a public road on the level, the ^[safety controlling 

Over and under bridges. authority] may, at any time, if it appears to ^[it] 

necessary for the public safety, require the railway administration, within such 
time as ^[it] thinks fit, to carry the road either under or over the railway by 
means of a bridge or arch, with convenient ascents and descents and other con- 
venient approaches, instead of crossing the road on the level, or to execute such 
other works as, in the circumstances of the case, may appear to the '[safety 
controlling authority] to be best adapted for removing or diminishing the 
danger arising from the level-crossing. 

(2) The '[safety controlling authority] may require as a condition of 
making a requisition under sub-section (1), that the local authority, if any; 
which maintains the road, shall undertake to pay the whole of the cost to the 
railway administration of complying with the requisition or such portion of the 
cost as the '[safety controlling authority] thinks just. 

ou?^o°''o^°obrt^uc.fn^th; 15- (D I" either of the following cases, 

working of a railway. namely: — 

(a) where there is danger that a tree standing near a railway may fall 
on the railway so as to obstruct traffic. 

(b) when a tree obstructs the view of any fixed signal, 

the railway administration may, with the permission of any Magistrate, fell the 
tree or deal with it in such other manner as will in the opinion of 
the railway administration avert the danger or remove the obstruction, as the 
case may be . 

(2) In case of emergency the power mentioned in sub-section (1) 

may be exercised by a railway administration without the permission of a 

Magistrate . 

(3) Where a tree felled or otherwise dealt with under sub-section ( 1 ) or 

sub-section (2) was in existence before the railway was constructed or the 

signal was fixed, any Magistrate may, upon the application of the persons inte- 

rested in the tree, award to those persons such compensation as he thinks reason- 
able. 

(4) Such an award, subject, where made in a I^residcncy-town by any 
Magistrate other than the Chief Presidency Magistrate or where made else- 
where by any Magistrate other than the Tlistrict Magi^^trale. to revision by the 


LEG. REF. 

^Substituted for ^^Governor-General in 
Council ” by A . O . , 1937 . 

•Substituted for by ibid. 

•-Substituted for "he” by ibid. 

NOTES . 

Sec. 13 (b).— C/. the Railways Clauses 
Act 1845 (8 & 9 Viet., c. 20). S. 63. 

vl* Cc).— C/. the Rail^va^' UcRiilation 
Aet, 1842 (5 & 6 Viet., c. 55). S. 9. 


Cl. (d) . — Cf. the Railway Clauses Act* 
184.5 (8 <5.- 9 Viet., e. 20). S. 48. 

Sec. 14 (1).— C/. the Railw-ays Clauses 
Act. 1863 (-26 & 27 Viet., c. 92). S. 7. 

Cl. (2). — Cf. the Railways Clan cs 
.•\ct. 1845 (8 9 Viet., c. 20), S. -16 and the 

RaiKvav Jin<l Canal Tralhc .Act, 1888 (51 & 
52 Viet., c. 25), S. 16. 

Sec. 15 (1). — Cf. th<- RcKulat-on of Rail- 
ways -Act, 1868 ( 31 & 32 Viet., c. 119), S. 
24 . 
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Chief Presidency Magistrate, or the District Magistrate, as the case may be, 
shall be final. 

(5) A Civil Court shall not entertain a suit to recover compensation for 
any tree felled or otherwise dealt with under this section. 

CHAPTER IV. 

Opening of Railways. . 


^16. (1) A railway administration may, with the previous sanction of the 

Right to use locomotives. .^[^afety controlling authority] use upon a railway 

locomotive engines or other motive power, and rolling- 
stock to be drawn or propelled thereby. 

(2) But rolling-stock shall not be moved upon a railway by 
steam or other motive power until such general rules for the railway as may 
be deemed to be necessary have been made, sanctioned and published under this 
Act, 


17. 


Notice of intended open- 
ing: of a railway. 


(1) Subject to the provisions of sub-section (2), a railway adminis- 
tration shall, one month at least before it intends to 
open any railway for the public carriage of passen- 
gers, give to the ^[safety controlling authority] notice 

in writing of its intention. 

(2) The =*[safety controlling authority] may, in any case, if ®[it] thinks 
fit, reduce the period of, or dispense with, the notice mentioned in sub-section 
( 1 )' 

18. A railway shall not be opened for the public carriage of passengers 

Sanction of the Safety unt.l .he .safety contM.llnia HUlh ,r.ty | or an I nspec- 
Controlling Authority a* .tor empowered by the [safety controlling autno- 
condition precedent to the rity] in this behalf, has by order sanctioned the 
opening of a railway. opening thereof for that purpose. 

19. (1) The sanction of the ^"[safety controlling authority] under the 

last foregoing section shall not be given until an Ins- 
Procedure in sanctioning pector has, after inspection of the railway, reported 
the opening of a railway. writing to the ^[safety controlling authority] — 

(a) that he has made a careful inspection of the railway and rolling- 


stock ; 

(b) that the moving and fixed dimensions prescribed by the ^[safety 

controlling authority] have not been infringed; 

(c) that the weight of rails, strength of bridges, general structural 
character of the works, and the size of and maximum gross load upon the axles 
of any rolling-stock, are such as have been prescribed by the ^[safety controll- 
ing authority] ; 

(d) that the railway is sufficiently supplied with rolling-stock; 


LEG. REF. 

1 For notifications sanctioning the use of 

motive power and rolling-stock on railways 
# 

M) Assam, see Gazette of India, 1883, 
X, p. 21; ibid. 1885, Pt. I. p. 588; ibid., 

1893. Pt. I, p. 178; (2') Bengal (including 

districts now under Eastern Bengal and 
Assam), see Gazette of India, 1879; Pt. I, 
p. 428; ibid., 1880, Pt. T. p. 30; ibid., 1883. 
Pt. I, p. 21; ibid., 1884, Pt. I, p. 322, 
ibid., 1885; Pt. I, p. 580; ibid., 1888, Pt. 

I, p. 148, and others too numerous to be 

included in this footnote; (3) Bombay, see 
Bom.R.& O., Vol. I; (4) Burma, see Bur. 
R.M. Vol. I; (5) Central Provinces, see 
Gazette of Indian 1885, Pt. I, p- 683, etc., 
(6) Madras, see Mad. R*& O., Vol. I; (7) 


United Provinces of Agra and Oudh, see 
Gazette of India, 1879, Pt. 1, p. 428, ibid.t 

1884, Pt. I, p. 322 and ibid., 1895, Pt. I, 
p. 396, etc.; (8) Punjab, see Punj . List of 
Local R. & O. ; Gazette of India, 1879, Pt. 
I, p. 428; ibid., 1884, Pt. I, p. 322; ibid., 

1885, Pt. I, p. 588, etc. 

2 Substituted for ** Governor-General in 
Council** by A.O., 1937. 

3 Substituted for '*he** by A.O., 1937. 

NOTES. 

Sec. 16. — See 14 B.L.R. 1. 

Sec. 16 (1) . — Cf. the Railways Clauses 
Act, 1845 (8 & 9 Viet., c. 20). S. 86. 

Sec. 19 (1) <c) . — Cf. the Railway Regu- 
lation Act, 1842 (5 & 6 Viet., c. 55), S. 
16. 
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(tf) that genera! rules for the working of the railway when opened for 
the public carriage Of passengers have been made, sanctioned and published 
under this Act; and 

(/) that, in his opinion, the railway can be opened for the public carri- 
age of passengers without danger to the public using it. 

(^) If» in the opinion of the Inspector, the railway cannot be so opened 
without danger to the public using it, he shall state that opinion, together with 
the grounds therefor, to fhe ^[safety controlling authority], and the ^[safety 
controlling authority] may thereupon order the railway administration to post- 
pone the opening of the railway. 

(3) An order under the last foregoing sub-section must set forth the re- 
quirements to be complied with as a condition precedent to the opening of the 
railway being sanctioned, and shall direct the postponement of the opening of 
the railway until those requirements have been complied with or the '[safety 
controlling authority] is otherwise satisfied that the railway can be opened 
without danger to the public using it. 

(4) The sanction given under this section may be either absolute or 
subject to such conditions as the '[safety controlling authority] thinks neces- 
sary for the safety of the public. 

. (^) VV^hen sanction for the opening of a railway is given subject to con- 

ditions, and the railway administration fails to fulfil those conditions, the sanc- 
tion shall be deemed to be void and the railway shall not be worked or used 
until the conditions are fulfilled to the satisfaction of the '[safety controlling 
authority]. ^ 

20. (1) The provisions of sections 17, 18 and 19 with respect to the 

opening of a railway shall extend to the opening of 

the works mentioned in sub-section (2) when those 

works form part of, or are directly connected with, a 

railway used for the public carriage of passengers and 

^ ^ have been constructed after the inspection which 

preceded the first opening of the railway. 

(2) The works referred to in sub-section (1) are additional lines of 
railway, deviation lines, stations, junctions and crossings on the level , and any 
alteration or reconstruction materially aflfecting the structural character of any 

work to which the provisions of sections 17, 18 and 19 apply or are extended 
by this section . 

21 . When an accident has occurred resulting in a temporary suspension 

Exceptional provision traffic, and either the original line and works have 

■ been rapidly restored to their original standard, or a 
diversion has been laid for the purpose of restoring communication, 
me original line and works so restored, or the temporary diversion, as the case 

lu the absence of the Inspector, be opened for the public carriage 
passengers, subject to the following conditions, namely : — 

railway servant in charge of the works undertaken by 
r A 1 hss certified in writing that the opening of the restored 

ort temporary diversion, will not in his opinion be attend- 

sion • ^d public using the line and works or the diver- 

fhvPrQ;i« telegraph of the opening of the line and works or the 

railway ^ sent, as soon as may be, to the Inspector appointed for the 


_ Application of the provi- 
sions of the three last fore- 
going sections to material 
alterations of a railway. 


^ ^ , LEG. REF. 

iSubsntuted for ‘‘Governor-General 
Councir* by A.O., 1937. 


in 


^ NOTES. 

Sec. 19 (2).— C/. the Railway Regula- 


tion Act, 1842 
16. 

Sec. 20 (1) . 
ways Act, 1871 
5. 


(5 & 6 Viet., c. 55)» S 

— C/. the RcRTJlation of Rail' 
(34 & 35 Viet., c. 78), S, 
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* A 

railway. 


^ , . , . , 22. The ^[safety controlling authority] may make 

reS^rt^o rules^ defining the cases in which, and in those cases 

railways. the extent to which, the procedure prescribed in sec- 

tions 17 to 20 (both inclusive) may be dispensed with. 

23. (1) When, after inspecting any open railway used for the public 

■ -Ft ^ t j carriage of passengers, or any rolling-stock used 

Power to close an opened t ^ ^ ‘ e 

railway, ^ thereon, an Inspector is of opinion that the use of 

the railway or of any specified rolling-stock will be 

attended with danger to the public using it, he shall state that opinion, together 

with the grounds therefor, to the ^[safety controlling authority], and the '[safety 

controlling authority] may thereupon order that the railway be closed for the 

public carriage of passengers, or that the use of the rolling-stock so specified be 

discontinued, or that the railway or the rolling-stock so specified be used for 

the public carriage of passengers on such conditions only as the '[safety 

controlling authority] may consider necessary for the safety of the 

public. 

(2) An order under sub-section (1) must set forth the grounds on which 
it is founded . 

24. (1) When a railway has been closed under the last foregoing section, 

_ . - , j it shall not be re-opened for the public carriage of 

Re-opemng of a closed passengers until it has been inspected and its re-open- 
ing sanctioned, in accordance with the provisions of 

this Act. 

(2) When the '[safety controlling authority] has ordered under the last 
foregoing section that the use of any specified rolling-stock be discontinued, 
that rolling-stock shall not be used until an Inspector has reported that it is fit 
for use and the '[safety controlling authority] has sanctioned its use. 

(3) When the '[safety controlling authority] has imposed under the last 
foregoing section any conditions with respect to the use of any railway or rolling- 
stock, those conditions shall be observed until they are withdrawn by the '[safety 

controlling authority]. 

25 O'! The '[safety controlling authority] may, by general or special 

^ order, authorize the discharge of any of its] functions 

Delegation of powers un- under this Chapter by an Inspector, and may cancel 
der this Chapter to Inspcc- sanction or order given by an Inspector discharg- 

ing any such function or attach thereto any condition 
which the '[safety controlling authority] might have imposed if the sanction or 
order had been given by ^[itself]. 

(2) A condition imposed under sub-section (1) shall for all the purposes 
of this Act have the same effect as if it were attached to a sanction or order given 
by the '[safety controlling authority]. 

CHAPTER V. 

^[Traffic Facilities.] 

6 |^* * * *] 

26-40. [Relating to Railzuay Commissionj^.] Rep, by A. O., 1937. 

41. Except as provided in this Act, no suit shall be instituted or proceeding 


LEG. REF. 

» Substituted for “Governor-General m 

Council” by A. O.. 1W7. jr r ioqr 

a For rules, see Gazette of India, l^o> 
Pt I, P- 159 Gcnl. Stat. R. & 0.» 
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5 Substituted by Act XXXIV of 1939. . 

® Omitted by ibid. 

NOTES. 
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LI 





S. 42] 


■ The Railways Act (IX of 1890). 


4275 


Bar of jurisdiction of taken for anything done or any omission made by a 
ordinary Courts in certain railway administration in violation or contravention of 
matters. any provision of this Chapter' [* xc ★ jjrj 

2 

Duty of railway adminis- ‘^2- ( 1 ) . Every railway administration shall, 

trations to arrange for re- according to its powers, afford all reasonable facilities 
ceiving and forwarding for the receiving, forwarding and delivering of traffic 
traffic without unreasonable upon and from the several railways belonging to or 
delay and without partiality, vvorked by it and for the return of rolling-stock. 

(2) ^[* * * * * 

(3) A railway administration having or working railways which form 
part of a continuous line of a railway communication, or having its terminus or 
station within one mile of the terminus or station of another^ railway adminis- 
tration, shall afford all due and reasonable facilities for receiving and forward- 
ing by one of such railways all the traffic arriving by the other at such terminus 
or station, without any unreasonable delay, and without any such preference or 
advantage or prejudice or disadvantage ®[as is referred to in section 42-A] and 
so that no obstruction may be offered to the public desirous of using such rail- 
ways as a continuous line of communication, and so that all reasonable accom- 
modation may by means of such railways be at all times afforded to the public 
in that behalf. 

(4) The facilities to be afforded under this section shall include the due 
and reasonable receiving, forwarding and delivering by every railway adminis- 
tration, at the request of any other railway administration, of through traffic to 
and from the railway of any other railway administration at through rates: 

Provided as follows : — 

(a) the railway administration requiring the traffic to be forwarded shall 
give written notice of the proposed through rate to each forwarding railway 
administration, stating both its amount and its apportionment and the route by 
which the traffic is proposed to be forwarded. The proposed through rate for 
animals or goods may be per truck or per maund ; 

(i») each forwarding railway administration shall, within the prescribed 
period after the receipt of such notice, by written notice inform the railway 

LEG. REF. Indians only. 45 M. 215=42 M.L.J. 21. 

'Words “or of any order made tlierc- Sc^ a/so 47 B. 465=24 Boni.L.R. 26. The 
under by the Commissioners or by a High expression “traffic” in S. 42 (2) is not rest- 
Court” omitted by A.O.. 1937. ricted to conveyance of animals and goods 

* Heading '‘Traffic Pacililics’^ omitted by and the fixing of charges therefor. 45 M. 
Act XXXIV of 1939. 215=42 M.L.J. 21. A penal provision 

®SUb-S. (2) omitted by A.O., 1937. ought to be strictly construed, and it is for 

*Cf. the Railway and Canal Traffic Act, the prosecution to make out that the com- 

1854 (17 & 18 Viet., c. 31), S. 1. partment could be legally reserved in the 

® Substituted for *as aforesaid’ by A.O., manner it was reserved on the occasion. A 
1937. reservation of this kind is apt to involve a 

transgression of the limitation laid down in 
NOTES. S. 42. 42 M.L.J. 21. Where there has 

Secs. 41 and 42. — (Ordinary Courts can- been an omission by a Railway Company in 
not, in view of the provisions of Ss. 26 to violation of Chap. V. of Railways Act the 
41 of Chapter V of the Railways Act, con- remedy provided for in the .Act is lai<l down 

sider whether there has been any undue or in S. 28 and S. 41 exclutlcs the juristliction 

unreasonable preference within S. 42 of of the Civil Court. If an aggrieved party 
mat Act. 21 I.C. 499=7 S.L.R. 42; 23 asks for a reference to the Railway Rates 
Pom.L.R, 809. See also 42 A. 327=18 A. Advisory Board and obtains an ojiinion in 
L-J. 254; IS B. 537; 36 P.R. 1911=9 I.C. his favour and thereafter files a suit lor 
1011. S. 42 applies both to the goods traOic damages his suit is not maintainable. 1939 
as well as passenger traffic. 62 I.C. 10<>4= N.L.J. 124=1939 Nag. 141. 

23 Bom.L.R. 809. It is lawful for a Rail- Sec. 42 (1).— C/. the Railwa\'s Clauses 
way company to reserve a compartment in Act, 1845 (8 and 9 Viet., c. 20), S. 90; the 
a tram for the use of Europeans and Anglo- 
C.C.M.— 535 
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administration requiring the traffic to be forwarded whether it agrees to the 

rate, apportionment and route, and, if it has any objection, what the grounds of 
the objection are ; 

(c) if at the expiration of the prescribed period no such objection has 
been sent by any forwarding railway administration, the rate shall come into 
operation at the expiration of that period; 

(d) if an objection to the rate, apportionment or route has been sent 
within the prescribed period, the ^[Federal Railway Authority shall], on the 
request of any of the railway administrations, decide the matter] ; 

(e) if the objection is to the granting of the rate or to the route, the 
^[Federal Railway Authority] shall consider whether the granting of the rate is 
a due and reasonable facility in the interests of the public, and whether, regard 
being had to the circumstances, the route proposed is a reasonable route, and 
shall allow or refuse the rate accordingly or fix such other rate as may seem to 
the ®[ Federal Railway Authority] to be just and reasonable; 

(/) if the objection is only to the apportionment of the rate, * 

* * * * * *], the rate shall come into operation 

at the expiration of the prescribed period, but the decision of the Federal 
Railway Authority] as to its apportionment shall be retrospective: in the case of 
any other objection the operation of the rate shall be suspended until the ®[FederaI 
Railway Authority] make their order in the case; 

(g) the ® [Federal Railway Authority] in apportioning the through rate 
shall take into consideration all the circumstances of the case, including any 
special expense incurred in respect of the construction, maintenance or working 
of the route or any part of the route, as well as any special charges which any 
railway administration is entitled to make in respect thereof ; 

(A) the Federal Railway Authority] shall not in any case compel any 
railway administration to accept lower mileage rates than the mileage rates 
which the administration may for the time being legally be charging for like 
traffic carried by a like mode of transit on any other line of communication be- 
tween the same points, being the points of departure and arrival of the through 

route ; . . < x- j 

(i) subject to the foregoing provisions of this sub-section, the ® [Federal 

Railway Authority] shall have full power to decide that any proposed through 
rate is due and reasonable notwithstanding that a less amount may be allotted 
to any forwarding railway administration out of the through rate than the 
maximum rate which the railway administration is entitled to charge, and to allow 
and apportion the through rate accordingly; 

(/) the prescribed period mentioned in this sub-section ^all be one month, 
or such longer period as the '[Federal Railway Authority] may by general or 
special order prescribe. 

o[(5) The powers conferred by this section on the Federal Railway 
Authority shall, in relation to any dispute between two or more minor railways, 
be powers of the Provincial Government.] 


LEG. REF. . 

1 Substituted for ‘Governor-General m 

Council may if lie thinks fit' by ibid. 

2 Substituted for ‘refer the ca.se to the 
Council may if he thinks fit by A. O., 1937. 

3 Substituted for “Commissioners by 

*b id 

* * The words “and the case has been re- 
ferred to the Commissioners” were omitted 

‘’"'"Su'bstituted by A.O., 1937 for "Gover- 


nor-General in. Council”. 

® Inserted by A.O., 1937. 

NOTES. 

Railway and Canal Traffic Act, 1854 (17 and 
18 Viet., c. 31), S. 2; and the Railway and 
Canal Traffic Act, 1888 (Si and 52 Viet., c. 
25). S. 25. 

Sec. 42 (i) . — Cf. the Reg:ulation of Rail- 
ways Act, 1873 (36 and 37 Viet., c. 48), 
S. 12. 


S. 45] 
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Undue preference in case 
of unequal rates for like 
traffic for services. 


^[42-A. (1) A railway administration shall not make or give any undue 

..... ^ . or unreasonable preference or advantage to, or in 

undue pre- favour of, any particular person or railway adminis- 
tration, or any particular description of traffic in any 
respect whatsoever, or subject any partic^ar person or railway administration 
or any particular description of traffic to any undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. 

^ (2) Any complaint that a railway administration is contravening the 
provisions of this section shall be determined by the general controlling 
authority,] 

®[42-B. (1) The Federal Railway Authority 

Power of the Federal may by general or special order fix maximum and 

maxtaum ”and"‘ minTmum minimum rates for the whole or any part of a rail- 
rates, way, other than a minor railway, and prescribe the 

conditions in which such rates will apply. 

(2) Any complaint that a railway administration is contravening any 
order issued by the Federal Railway Authority in accordance with the provisions 
of this section shall be determined by that Authority.] 

43. (1) Whenever it is shown that a railway administration charges one 

trader or class of traders or the traders in any local 
area lower rates for the same or similar animals or 
goods, or lower rates for the same or similar services, 
than it charges to other traders or classes of traders, 

or to the traders in another local area, the burden of proving that such lower 
charge does not amount to an undue preference shall lie on the railway 
administration. 

(2) In deciding whether a lower charge does or does not amount to an 
undue preference, the ^[general controlling authority] may, so far as *[it] thinks 
reasonable, in addition to any other considerations affecting the case, take into 
consideration whether such lower charge is necessary for the purpose of securing, 
in the interests of the public, the traffic in respect of which it is made. 

44. Where a railway administration is a party to an agreement for 

procuring the traffic of the railway to be carried on 
any inland water by any ferry, ship, boat or raft which 
does not belong to or is not hired or worked by the 
railway administration, the provisions of the two last 
foregoing sections applicable to a railway shall extend 
lo the ferry, ship, boat or raft in so far as it is used 

for the purposes of the traffic of the railway. 

• , 45. A railway administration may charge 

i cmiiTisls • t I . *1 

reasonable terminals, 

46. ■*[(!) The appropriate authority shall decide any question or dispute 

Power of appropriate which may arise with respect to the terminals charged 
authority to fix terminals. by a railway administration.] 

(2) In deciding the question or dispute, the "’[appropriate authority] shall 
ha^ regard only to the expenditure reasonably necessary to provide the accom- 


Provision for facilities 
ami equal treatment where 
ships or boats are used 
which are not part of a 
railway. 


I o' inserted bv A.O.. 1937. 

42-B inserted by Act .XXXITI of 1930. 
^Substituted by A.O.. 1937. 

•* Substituted by A.O., for original sub- 
- * Substituted by ibid for “Commi ssioner**, 

NOTES 

254**^* 55 I.C.‘ 342=18 A.L.J. 


Sec. 43 (1). — Cf. the Railway an<I Canal 
Traffic Act. 1888 (51 and 52 Viet., c. 25). 
S. 27. 

Sec. 44. — Cf. the Railway an<t Canal 
Traffic .Act, 1888 (51 an<l 52, Viet., c. 25), 
S . 25 . 

Sec. 46. — S'cc 15 P. .5.17; 16 H. -1.54. 

Sec. 46 (1). — Cf. the Rcj:nlation of 
Railways Act, 1873 (36 anfl 37 Viet., c. -18), 
S. 15. 

Sec. 46 ( 2 ). — Cf. the Railway and Cnral 
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modation in respect of which the terminals are charged, irrespective of the out-r 

lay which may have been actually incurred by the railway administration in pro- 
viding that accommodation. 


section *the appropriate authority* means, in relation to a 
Federal Railway or an Indian State Railway, the Federal Railway Authority, 
and in relation to a minor railway, the Provincial Government. ] 


^[46-A. Any decision 
Decisions in accordance 
with this Chapter shall 
be binding. 


given by the Federal Railway Authority, the general 
controlling authority, or the Provincial Government, 
in accordance with the provisions of this Chapter, 
shall be final and binding on all parties concerned.] 


Saviiig for functions of 
Railway Rates Committee 
and Railway Tribunal. 


^[46“B. The provisions of this Chapter have 
effect subject to the provisions of Part VIII of the 
Government of India Act, 1935, relating to the Rail- 
way Rates Committee and the Railway Tribunal.] 


CHAPTER VI. 
Working of Railways. 
General. 


General rules. 


47. (1) Every railway company and, in the case of a railway administered 

by* the Government, an officer to be appointed by the 
® [general controlling authority] in this behalf, shall 
make general rules® consistent with this Act for the following purposes, 
namely; — 

(a) for regulating the mode in which, and the speed at which, rolling- 
stock used on the railway is to be moved or propelled ; 


LEG. REF. 

1 Sub-S. (3) to S. 46. Ss. 46-A and 46-B 
inserted by A.O., 1Q37. 

2 Substituted by A.O., 1937 for “Gover- 
nor-General in Council”. 

3 For general rules for working railways 
under construction, see Genl. Stat. R. and 

O., Vol. III. 


NOTES. 

1888 (51 and 52 Viet 


25, 


Traffic Act, 

S . 24 ( 1 ) . 

Sec. 47. — Object of making rules under 
S 47 is to regulate the traffic. 45 M. 215 
■=42 M.L.J, 21. Rule controlling or limit- 
ing statutory liabilitv of railway under S. 72 
is illegal. 20 A.L.J. 31=44 A. 218. A 
rule that the railway will not be responsible 
until a railway receipt is given is ultra vires 
and inconsistent with the Act. 29 N.L.R. 
333=1933 N. 261. As to gratuity rules, see 
60 C. 909=37 C.W.N. 663=1933 C. 409. 
A rule by a Railway Co. that the interval be- 
tween the time of issue of a return ticl«t 
and the midnight of the same day shall be 
counted as one day is neither unreasonable 
nor ultra vires. 25 I.C. 801=8 S.L.R. 4. 
Rules adopted by the company though not 
originally prepared but which had received 
the' sanction of the Governor-General and 
published in the Gazette are completely 
covered by S. 47. and it is unnecessary that 
the identity of the rules made by the corn- 
oanv and those published should appear m 
the Circular or Gazette. 16 C.W.N. 360= 


13 I.C. 529. The rules imposed on all 
railways by Government by a notification do 
not become the rules of a particular Railway 
Co., til! they are published in the India 
Gazette in the manner provided by S. 47. 
15 C.W.N. 195=9 I.C. 331 = 13 C.L.J. 150. 
In the restricted sense that delivery had not 
been taken, the goods may be said to have 
been unclaimed, but where ownership in the 
goods had been asserted and directions given 
as to their retention, it cannot be said that 
the goods have been unclaimed in the general 
sense of the word. The powers given to the 
Railways by the rules must be strictly con- 
strued. 1938 A. M.L.J. 6. 

Per Ferrers, I.C . — It appears from S. 134 
that any person committing any offence 
against the Act or any rule thereunder shall 
be liable for such offence in any place in 
which he may be. It is clear therefore that 
any person not being a railway servant can 
be tried and punished for a breach of R. 17 
made under S. 67. Per Rupduxnd, A.J.C. 
— There is no magic in the use of the expres- 
sion “offence”. It means any act or omis- 
sion made punishable by the law for the 
time being in force. Cl. (2) of S. 47 
empowers the railway to provide punish- 
ment for breach of the rules and thereby 
impliedly makes a breach of such rules an 
offence. 1935 S. 91. 

Sec. 47 (1). — Cf. the Railways Regula- 
tion Act, 1840 (3 and 4 Viet., c. 97), Ss. 7 
to 9„ and the Railways Clauses Act, 1845 (8 
and 9 Viet., c. 20), S. 10. 
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(&) for providing for the accommodation and convenience of passengers 
and regulating the carriage of their luggage; 

(c) for declaring what shall be deemed to be, for the purposes of this 
Act, dangerous or offensive goods, and for regulating the carriage of such 
goods ; 

(d) for regulating the conditions on which the railway administration 
will carry passengers suffering from infectious or - contagious disorders, and 
providing for the disinfection of carriages which have been used by such 
passengers ; 

{e) for regulating the conduct of the railway servants; 

_ (/) for regelating the terms and conditions on which the railway 
administration will warehouse or retain goods at any station on behalf of the 
consignee or owner ; and 

ig) generally, for regulating the travelling upon, and the use, working 
and management of, the Railway. 


NOTES. 

Sec. 47 (1) (e) . — For rules for the gui- 
dance of railway officials employed on lines 
administered by the Government, see Genl. 
Stat. R. and O.. Vol. TTF. 

Sec. 47 (1) (f).— Tariff Rule No. 464 
(v) of N.W.Ry. is a rule passed under 
S. 47 (1) (/) and has the force of law. 

The rule is wide enough to include the loss 
due to the negligence of Railway or its ser- 
vants. 17 I.C. 37=6 S.L.R. 103. So the 
Railway is not liable for the damage caused 
by the negligence of its scr\'ants after the 
goods had arrived for delivery. 17 I.C. 
37=6 S.L.R. 103. Though a station-master 
is an agent of the railway, and it is within 
his authority to agree to carry passengers 
at certain rates, if he agrees to a wrong rate, 
it is not binding on tlie company. R. 23 
of the Coaching Tariff Rules is a clear notice 
to the passengers that the Railway Company 
will have a right to correct any charges that 
may have been incorrectly made and to re- 
cover under-charges, from whatever causes 
arising. So where a station-master gave a 
wrong rate and subsequently at the time of 
the issue of the tickets demanded the pro- 
per rate, and it was paid by the passenger, 
the latter could not recover the excess which 
he was forced to pay. Every passenger 
when he makes a contract with the company, 
it will be implied that he docs so with full 
notice of the conditions of the Coaching 
Tariff and the contract is subject to these 
conditions. I. L. R. (1940) All. 212=1940 
A. L. J. 122=1940 All. 235. There 
can be no doubt that where a condition which 
entitles the railway company to re-classify 
and re-calculate and recover the difference 
at the place of destination exists in railway 
receipt, the railway company is entitled to 
re-classify the goods and to realize the excess 
freight after recalculating the rates at des- 

Re-classification does not mean 
changing the class of goods under the head- 
ing 'class rates* but goods classed under 
'schedule rate’ can be rc-classifie<l under 
■class rates*. 1937 A.L.J. 834=1937 All. 
642. On this section, see also 11 C.W^.N. 
583. Rules under Cl. (2) do not create 


criminal offence); 23 A. 367; 18 B. 231; 8 
W.R. 43 (Cr.); 8 I.C. 134; 16 B. 434; 15 
B. 537. For rules applicable to all railways 
in British India regulating the terms and 
conditions *on which railway administrations 
will warehouse or retain goods at any station 
or depot on behalf of consignee or owner. 
see Genl. Stat. R. & O., Vol. III. Refusal 
by consignee to take delivery owing to goods 
being damaged — Railway selling within six 
months is not legal. 49 A. 300=99 I.C. 
440=1927 A. 220. 

Secs. 47 (1) (f) and 72. — A "delivery to 
be carried by Railway” means something 
more than a mere depositing of goods on 
the Railway premises. It means some sort 
of acceptance by Railway. 39 B. 485=29 
I.C. 545=17 Bom.L.R. 496. The com- 
mencement of the company’s liability for 
goods delivered to be carried under S. 72 
docs not depend upon a receipt being grant- 
ed, and must be determined on the evidence 
in the case. 39 B. 485. Where at the place 
of despatch the railway has agreed to charge 
by weight, it cannot at the place of desti- 
nation claim to charge by measi*remcnt. 
That is not a claim to re-weigh or to re- 
measure. It is a claim to measure for the 
first time and to calculate in accordance wJtli 
such measurement. 1933 N. 1^5—144 I-C. 
386 See also 29 N.L.R. 306; 1932 A. 540 
=54 A 557: 32 Bom.L.R. 285=1930 B. 

^^Sec. 47 (1) general rules made 

bv the Director-General of Railways for all 
open lines of railway in British India 
administered by the Government, see Oenl. 
Stat. R. & O., Vol. III. Publication is not 
necessary in respect of charge of rates be- 
tween the maximum and minimum ^tcs. 
49 A. 300=25 A.L.J. 159=1927 A. 220. 

Sec. 47 (1) (g) and (2): Rules unuct 

FOR THE HAWKING ANl> ExrOSURE FOR SAUF. 
OF GOODS — If ultra vires — Per Ferrers, 

“—A railway station is private property ana 
it is intended for certain purposes. 1 »e 
rule forbidding the hawking and exposure 
for sale of goods on any station or 
eSmes within S. 47 (1) (f/). ^nd anybody 
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(^) The rules may provide that any person committing’ a breach of any 
of them shall be punished with fine which may extend to any sum not exceed- 
ing fifty rupees, and that in the case of a rule made under clause (e) of sub- 
section C 1 ) , the railway servant shall forfeit a sum not exceeding one month’s 
pay, which sum may be deducted by the railway administration from his pay. 

(3) A rule made under this section shall not take effect until it has 
received the sanction of the ^[general controlling authority and the safety con- 
trolling authority] and been published in the Official Gazette: 

Provided that, 

= [(a) where the safety controlling authority is not the same as the general 
controlling authority, the safety controlling authority shall not refuse its sanction 
unless it appears to it to be necessary so to do for the purpose of securing safety; 
and] 

(b) where the rule is in the terms of a rule which has already been 
published at length in the Official Gazette, a notification in that Gazette, re- 
ferring to the rule already published and announcing the adoption thereof, shall 
be deemed a publication of a rule in the Official Gazette within the meaning of 
this sub-section. 

(4) ®[The safety controlling authority or, with the sanction of that 
authority, the general controlling authority, may cancel any rule made under 
this section, and the company or officer required by sub-section (1) to make 
rules thereunder may at any time, with the previous sanction of those authorities, 
rescind or vary any such rule : 

Provided that where the safety controlling authority is not the same as 
the general controlling authority, the safety controlling authority shall not 
cancel any rule or refuse its sanction to the cancellation, rescinding or varia- 
tion of any rule, unless it appears to it to be necessary so to do for the purpose 

of securing safety.] 


LEG. REF. 

1 Substituted by A.O.. 1937 for ‘Gover- 
nor-General in Council". 

2 Inserted by A.O. , 1937. 

3 Substituted by the A.O., 

NOTES. 

infringing the rules made thereunder^ is 
liable to be punished, for the words any 
person" used in Cl. (2) cannot be taken to 
be used for the restricted class of railway 
servants but to the public in general also. 
Per Rupcix^md, A.J.C. — S. 47 aut^nzes 
the framing of rules in respect of different 
obiects and these are enumerated m Cls. 
Ca> to (g) . A bare reading of the clauses 
makes it abundantly clear that except Cl. (e) 
the other clauses contemplate rules being 
made not only for the guidance of radway 
employees but also for the guidance of the 
public. And such rules are not ultra vires 
the section. The expression used m Cl. 

"any person”, means any person whether he 
be employed in the railway or not. 

^ the Railways Clauses Act, 1863 (26 

"""sec! 

^"Lil%/lnd^54‘-The'R2nw% Co. can- 
oof avoid or unduly restrict its liability under 


the Railways Act by framing its own rules 
for the purpose. If any such rules are 
framed and it is found that they are un- 
reasonable and inconsistent with the Act, such 
rules will be declared to be ultra vires and 
not binding on those who have to deal with 
the Rail. Co. Held, that R. 27 (a) of the 
B. & N.W. Rail. Co., defining its liability 
as bailee was ultra vires and void. 8 P. 
808=117 I.C. 311=1929 P. 296. In any 
case the question as to whether the goods 
have been actually delivered to the Railway 
Co. or not is a question of fact which is to 
be proved by evidence in each case. The 
general rule is that, if there is something to 
show that the consignor has done all that is 
possible for him to put the goods in the 
possession of the Railway Co., that there is 
nothing left for him to be done in that con- 
nection and there is clear evidence, direct 
or circumstantial that the Rail. Co. has 
cepted the custody of the goods, the liability 
of the Rail. Co., as a bailee will begin to 
operate. It may be that the acceptance of 
the consignment notes will in certain cases 
be considered to be some evidence of the 
acceptance of goods, but it cannot be held 
that it must necessarily in all cases be treat- 
ed as equivalent to the acceptance of the 
goods. 1939 Pat. 296=8 P. 808, 
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(5) Every rule purporting to have been made for any railway under 
section 8 of the Indian Railways Act, 1879/ and appearing from the Official 
Gazette to be intended to apply to the railway at the commencement of this 
Act, shall notwithstanding any irregularity in the making or publication of the 
rule, be deemed to have been made and to have taken effect under this section. 

(6) Every railway administration shall keep at each station on its rail- 
way a copy of the general rules for the time being in force under this section 
on the railway, and shall allow any person to inspect it free of charge at all 
reasonable times. 


48. Where two or more railway administrations whose railways have a 

common terminus or a portion of the same line of 
Disposal of differences rails in common, or form separate portions of one 
between railways re^rding continued line of railway communication, are not able 
con uc o join ra c. agree Upon arrangements for conducting at such 

common terminus, or at the point of junction between them, their joint traffic 
with safety to the public, the ^[safety cotrolling authority] upon the application 
of either or any of the administrations, may decide the matters in dispute between 
them, so far as those matters relate to the safety of the public, and may deter- 
mine whether the whole or what proportion of the expenses attending on such 
arrangements shall be borne by either or any of the administrations respectively. 

49 Any railway company, not being a company for which the ^Statute 42 

and 43 Viet., Chap. 41 provides, may from time to 
time make and carry into effect agreements with 
®[any general controlling authority] for the construc- 
tion of rolling-stock, plant or machinery used on, or 
in connection with railways or for leasing or taking on 
lease any rolling-stock, plant, machine^ or equipments required for use on a 
railway, or for the maintenance of rolling-stock. 

50. Any railway company, not being a company for which the Statute 42 

and 43 Viet., Chap. 41 provides, may from time to 
Powers of railway com- time make with the Federal Railway Authority] 
panics to enter into working carry into effect, or, with the sanction of the 

gr ements. Federal Railway Authority] make with any other 

railway administration, and carry into effect, any agreement* with respect to 
any of the following purposes, namely, : — 

(а) the working, use, management and maintenance of any railway , 

(б) the supply of rolling-stock and machinery necessary for any of ^e 
purposes mentioned in clause (a) and of officers and servants for the conduct 
of the traffic of the railway ; 

(c) the payments to be made and the conditions to be performed with 
respect to such working, use, management and maintenance ; 

(d) the interchange, accommodation and conveyance of traffic being on, 
coming from or intended for, the respective railways of the contracting parties. 


Agreements with ■♦[any 
general controHng auth- 
ority] for construction or 
release of rolling-stock. 


^ LEG. REF. 

' Repealed by this Act. 

® Substituted for ‘Governor-General in 
Council’ by A.O., 1937. 

^*The Indian Guaranteed Railways Act, 
1879, Coll. Stats. Ind., Vol. I. 

* For instance of such acreement, see Mad. 
R. &0., Vol. I. 

_ NOTES. 

Secs. 48.— —C/. the Railways Regulation 
Act, 1842 (5 & 6 Viet., c. 55), S. 11, and 


the Railways Clauses Act, 1863 (26 & 27 
Viet., c. 92). S. 9. 

Sec. 49. — Cf. the Indian Guaranteed 
Railways Act, 1879 (42 & 43 Viet., c. 4), 
S. 4 (rf) . _ , 

Sec. 50. — Cf. the Indian Guaranteed 
Railways Act. 1879 (42 & 43 Viet., c. 41), 
S. 2; the Railways Clatiscs Act, 1845 ( 8 & 
9 Viet., c. 20). S. 87; the Railways (Sales 
and Leases) Act. 1845 (8 & 9 Vict., c. %) , 
and the Railways Clauses Act, 1863 (lio <Sc 
27 Viet., c. 92), S. 22. 
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and^ the fixing, collecting, apportionment and appropriation of the revenues 
arising from that traffic ; 

(^) generally, the giving effect to any such provisions or stipulations 
with respect to any of the purposes hereinbefore in this section mentioned as 
the contracting parties may think fit and mutually agree on : 

Provided that the agreement shall not affect any of the rates which the 
railway administrations, parties thereto, are, from time to time, respectively 
authorized to demand and receive from any person and that every person shall, 
notwithstanding the agreement, be entitled to the use and benefit of the 
railways of any railway administrations, parties to the agreement, on the same 
terms and conditions, and on payment of the same rates, as he would be if the 
agreement had not been entered into. 


51. Any railway company, not being a company 
Establishment of ferries fQj. which the Statute 42 and 43 Viet., Chap. 41,* pro- 

modation of traffic. vides, may from time to time exercise with the sanc- 

tion of the ® [general controlling authority] all or any 
of the following powers, namely : — 

(d) it may establish, for the accommodation of the traffic of its railway, 
any ferry equipped with machinery and plant of good quality and adequate in 
quantity to work the ferry ; 

(b') it may work for purposes other than the accommodation of the 
traffic of the railway any ferry established by it under this section; 

(c) it may provide and maintain on any of its bridges, roadways for 
foot-passengers, cattle, carriages, carts or other traffic ; 

(d) it may construct and maintain roads for the accommodation of 
traffic passing to or from its railway; 

(e) it may provide and maintain any means of transport which may be 
required for the reasonable convenience of passengers, animals or goods carried 
or to be carried on its railway ; 

(/) it may charge tolls on the traffic using such ferries, roadways, roads 
or means of transport as it may provide under this section, according to tariffs 
to be arranged from time to time with the sanction of the *[Provincial 

Government ] . 

®r51-A. (1) Any railway company, not being a company for which the 

Statute 42 and 43 Vic., Chap. 41, provides, may 
Additional power to pro- frame a scheme for the provision and maintenance of 
vide and maintain transport ^ motor transport or air-craft service for passengers, 
services. animals or goods with a terminus at or near a station 

on the railway owned or managed by such company. 

*\( 2 ) The scheme shall be submitted to the General controlling autho- 
rity, which may sanction it, subject to such modifications and conditions as it 
may prescribe.] 

(3) The sclieir.e shall be published in the Official Gazette and thereupon 
the railway company shall, subject to sub-section (4) , have the power to provide 

and maintain a service in accordance therewith. - - j u -i 

(4) In respect of any service provided and maintained by any railway 

company under this section, — 


LEG. REF. 

1 The Indian Guaranteed Railways Act, 

1879. Coll. Stats. Ind., Vol. I . 

2 Substituted for ‘Governor-General m 

Council' A.O., 1937. e. 

» Newly inserted by Act XTX of 19J.3. 

^ New sub-S. (2) substituted by A.O., 

1937. 


NOTES. 

Sec. 51. — Cf. the Indian Guaranteed Rail- 
ways Act, 1879 (42 & 43 Viet., c. 41), S. 4. 

Sec. 51 (f). — Tranship charges are ter- 
minals within the meaning of S. 3 (14) and 
not tolls for using a ferry under S. 51 (/) 
and therefore a Civil Court has no jurisdi<^ 
tion to entertain a claim relating to suen 
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(a) the company shall be deemed not to be a railway administration for 
the purposes of this Act or of any other enactment affecting railways, and no 
property used exclusively for purposes of the service shall be deemed to be 
included in the railway or its rolling-stock; and 

{b) all enactments and rules for the time being in force relating to motor 
vehicles, air-craft and roads shall apply accordingly. 

(5) The '[general controlling authority] may, by notification in the 
Official Gazette, after giving to the railway company six months’ notice of ^[its] 
intention so to do, withdraw sanction to any scheme sanctioned under sub- 

section (2) or may modify the scheme or impose further conditions on it.] 

52 Kvery railway administration shall, in forms to be prescribed by the 

® [general controlling authority], prepare, half-yearly 
Returns. qj. such intervals as the ^[general controlling 

authority] may prescribe, such returns of its capital and revenue transactions 
and of its traffic as the ®[general controlling authority] may require, and shall 
forward a copy of such returns to the ^ [general controlling authority] at such 

times as ^[it] may direct. 

Carriage of Property. 

53. (1) Every railway administration shall determine the maximum load 

for every wagon or truck in its possession, and shall 
Maximum load for exhibit the words or figures representing the load so 

wagons. determined in a conspicuous manner on the otitside 


of every such wagon or truck. , , - , -i 

(’2') Every person owning a wagon or truck which passes over a railway 

shall similarlv determine and exhibit the maximum load for the wagon or truck. 

(S') The gross weight of any such wagon or truck bearing on the axles 
when the wagon or truck is loaded to such maximum load shall not exceed such 
limit as mav be fixed by the *[ safety controlling authority] for the class of 

axle under the wagon or truck. 

54. (1) Subject to the control of the ^[Federal Railway Authority], a 


LEG. RKF. 

' Substituted for “Governor-General in 
Council after consultation with the Local 
Government or I.ocal Governments concern- 
ed'* bv A. O.. 1937. 

* Substituted for “his” by tfeto. 

* Substituted for “Governor-General in 

Council” by ibid. 

* Substituted for “he” by tbtd. 

NOTES. 

charges. 28 N.L.R. 27=137 I.C. 159= 
1932 N. 53. 

Sec. 52. — Cf. the Railway Regulation 
Act 1840 (3 & 4 Viet., c. 97). S. 3 : the 
Regulation of Railways Act, 1868 (31 & 32 
Viet., c. 119), Ss. 3 and 4; and the Regula- 
tion of Railways Act, 1871 (34 & 35 Viet., 
c. 78), Ss. 9 and 10. 

Sec. 53 (1).— C/. the Railway Regula- 
tion Act. 1842 (5 & 6 Viet., c. 55). S. 16. 
Where a railway entered into a contract at 
the place of despatch to charge freight on 
two chairs by weight, it is not justified in 
charging freight by measurement at the place 
of destination, notwithstanding R. 127 of 
the Guide and Coaching Tariff which pro- 
vides that “parcels will be charged by 
weight or by measurement, whichever gives 
C.C.Mt -536 


the greater charge”. R. 23 which reserves 
the right to the railway to correct any cliargp 
provided that the “Railway have the right 
of re-measurement, re-weighment. rc-classi- 
fication and rc-calculation of rates, etc. 
Once liaving entered into a contract to 
charge bv weight, it cannot subsequently 
claim to charge bv measurement. It is not 
a claim to re-weigh or re-measure. It is 
a claim to measure for the first time and 
to calculate in accordance with such me- 
asurement. and that cannot be permitted. 
29 N.E.R. 306. Where in respect of a 
consignment of firewood, the railway receipt 
was given charging the goods at the des- 
patching station at maund rates, the railway 
is not entitled to charge subsequently at 
wagon rates, even though larger wagons 
may liave been used for the purpose. 1933 

'^' s'ec.' ll.^See 31 C. 951=8 C.W.N. 72.5; 
20 A.L.J. 31=44 A. 218i 76 P.R. 1908; 
1 S.I-.R. 77. The proper test for tlcter- 
mining as to whether a particular rule made 
by a railway administration is or is not valid 
is to see whether the rule is a reasonable 
one and is not inconsistent with the Indian 
Railways Act. There is nothing in the Act 
that prohibits a railway administration from 
insisting upon a particular mode of having 
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Power for railway ad- administration may impose conditions, not 

ministrations to impose con- inconsistent with this Act or with any gfeneral rule 
ditions for working traffic. tnereunaer, with respect to the receiving", forwarding 

or delivering of any animals or goods. 

(2) The railway administration shall keep at each station on its railway 

a copy of the conditions for the time being in force under sub-section (1) at 

the station, and shall allow any person to inspect it free of charge at all reason- 
able times. 

(3) A railway administration shall not be bound to carry any animal 
sunFering from any infectious or contagious disorder. 

55. (1) If a person fails to pay on demand made by or on behalf of a rail- 
T . , . . • , way administration any rate, terminal or other charge 

Lien for rates, terminals r t.* • ^ « j 

and other charges. from him in respect of any animals or goods, the 

railway administration may detain the whole or any 

of the animals or goods or, if they have been removed from the railway, any 

other animals or goods of such person then being in or thereafter coming into 

its possession. 

(2) When any animals or goods have been detained under sub- 
section ( 1 ) , the railway administration may sell by public auction, in the case 
of perishable goods at once, and in the case of other goods or of animals on the 
expiration of at least fifteen days' notice of the intended auction, published' in 
one or more of the local newspapers, or where there are no such newspapers, in 
such manner as the ^[Federal Railway Authority] may prescribe, sufficient of 
such animals or goods to produce a sum equal to the charge, and all expenses 
of such detention, notice and sale, including, in the case of animals, the expenses 

of the feeding, watering and tending thereof. 

(3) Out of the proceeds of the sale, the railway administration may 

retain a sum equal to the charge and the expenses aforesaid, rendering the 
surplus, if any, of the proceeds, and such of the animals or goods (if any) as 
remain unsold, to the person entitled thereto. 


LEG. REF. 

1 For mode of publishing notices on auction 
sales in places where there are local 


calculated by them (which was in excess of 
that noted at the place of booking), the 
mere fact that the Rail. Co. refused to 


newspapers in 


Bombay, see Botubay Govern- comply with the request of the plaintiffs to 


nxcnt Gazette, 1^5, Pt- I, p. 1^0. 


have the goods re-weighed in their presence 


2 SubstUuted for ‘Governor-General in does not amount to a refusal to deliver and 


Council’ by A.O., 1937. 


does not render the Rail. Co. liable in 
damages for non-delivery. 139 I.C. 802t= 
55 C.L.J. 603=1932 C. 877. Agreement 
for lower rate — Loading on consignor's 
liability — Subsequent unloading because of 


NOTES. 

their consignments despatched at its 

risk 100 I.C. 571=26 A.L.J. 801=1927 ^ ^ 

A 400 Where the right of ‘Ve-measure- overloading — No right to demand higher 

ment re-weighment, re-classification and re- rate on re-loading. 4 A.W.R. 58fcl934 

calculation of the rates” is reserved by the A. 952. Re-weighment of goods^Failure 

Rail Co. in the railway receipt, the railway — Damages-^efund of overcharge. IW 

has the right to re-classify and re-calculate I.C. 406=1927 N. 77. 

rates and charge an additional sum of money. 

1929 A. 848. But see 1933 N. 135. See 

also 29 N.L.R. 333=1933 N. 261. ^ ^ ^ r i * 

Sec 55 Cf the Railway Clauses Act intended to give notice of the sale to persons 


“Local” — Meaning of. — The words “local ' 
in S. 55 (2) means papers of place where 
the sale is to be held, and the provision is 


1845' (8 and 9,' Viet., c. 20). S. 97. See 
23 A. L. J. 398; 1924 P. 39; 11 A. 
L. T. 335. Claim not specified — Notice 
not invalid. 8 L. 24=28 Punj.^L. R. 449. 
A refusal to allow re-weighmcnt is 


of the locality who are likely to attend the 
purchase. 1935 A. 601. “Local newspaper” 
means a newspaper which is issued from the 
locality and not a newspaper which may be 
read at the place. 53 A. 595=1931 A.L.J. 


not a refusal to give delivery. If under the 335=1931 A. 337. Where the formaliti^ 

contract of carriage, the Railway Co. were prescribed by the Act for conducting s^e 

entitled to have the goods re-weighed and of goods detained are not observed, me 

the finding is that they did re-weigh and Rail. Co. would be liable in tort. 151 I.C. 

demand fas they were entitled to do under 995=1934 P. 507. 

s! 55) the freight due on the weight so Notice of auction— Contents.— The ob- 
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(4) If a person on whom a demand for any rate, terminal or other 
charge due from him has been made fails to remove from the railway within a 
reasonable time any animals or goods which have been detained under sub- 
section (1) or any animals or goods which have remained unsold after a sale 
under sub-section (2), the railway administration may sell the whole of them 
and dispose of the proceeds of the sale as nearly as may be under the provisions 

of sub-section (3). 

(5) Notwithstanding anything in the foregoing sub-sections, the railway 
administration may recover by suit any such rate, terminal or other charge as 
aforesaid or balance thereof. 

56. (1) When any animals or goods have come into the possession of a 


NOTES. 

ject of a public notice of auction under 
S. 55 and the provision that the notice is to 
be inserted in local newspapers is an indi- 
cation that it was the intention of the legis- 
lature that the local public shall be informed 
of a particular auction in order that persons 
may be attracted to bid at the auction. Tn 
order to attract bidders to the auction, the 
notice should contain adequate materials so 
that possible bidders may be informed of 
the class of the goods and the time and 
place where the sale is to be held. A notice 
that does not state when the sales would 
take place or the nature of the goods or 
the places at which they would be sold or 
the condition of the goods or indeed any 
particulars which wovild be calculated to 
attract purchasers to the sale is not “notice 
of the intended sale” as prescribed by S. 55. 
151 I.C. 995=1934 P. .507. 

Sec. 55 (5). — The Railway Co. received 
several consignments and delivered the same 
to the consignee at certain rates. It ap- 
peared, however, that, owing to a mistake 
in calculation, a lower rate of freight had 
been levied and on discovery of the same 
by the Railway Auditor, the under-charge 
was sought to be recovered from the con- 
signor and consignee. The suit was held to 
be time-barred as against the consignee. 
Held, that the consignors were justified in 
believing that the rate charged was correct 
and in acting on such a belief, and that 
under the particular circumstances, the Rail. 
Co. had by their conduct deprived them- 
selves of any right to obtain redress as 
against the consipmors. 131 I.C. 749=32 
P.L.R. 397=1931 L. 511. The words "for 
traffir to" constitute a phrase which is cur- 
rent in railway parlance to indicate that the 
rates are for carriage to a junction wlicnce 
the goods will be transferred to a foreign 
line. Where a Railway Co. quotes rates for 
carriage of goods from a certain station on 
the line of that company to another junction 
station on that line, for traffic to a station 
on the foreign line, the rate so cjiioted is 
for carriage of goods from the station of 
dispatch to the junction station and docs not 
include the rate chargeable from the junc- 
tion station to the station of <lestination on 
the foreign line. 1932 N. 180. 

Secs. 55 and 56: Notice of proi'OSeh 


SALE BY PUBLIC AUCTION SOFFICIF.NCY 

Essentials. — A notice of an intention _ to 
sell at a public auction cannot be sufficient 
or effective, tinless it specifies the time and 
place of the proposed public auction, the 
nature of the goods intended to be sold and 
all other particulars necessary to enable the 
member^ of tbc public to appreciate wHat 
it is which it is intended to put up for sale 
at the public auction. 65 I. A. 21=47 I-. 
W 78=40 Rom.L.R. 285=42 C.W.N. 22 .t 
=66 C.L.T. 476=1938 P.C. 12= (1938) 1 
M.L..T. 83 (P.C.). 

^^PuBLic aucttom'' — Meaning. — The words 
“public auction" in Ss. 55 and .=^6 must bear 
the meaning which is ordinarily given to 
them in the English language. The words 
mean a public sale at which each bidder 
offers an increase upon the price offered by 
the prccedinpr bichler, the article put up being 
sold to the' highest bidder. This involves 
the auction being held in public, all members 
of the public having a right to atlciKl. and 
a valuable clement being the competitKui be- 
tween the persons who arc openly bidding 
for tiic subject-matter of the sale. This is 
of importance not only to tlie Railway Com- 
pany hut also to the owner of the goods, the 
competition being calculated to proiliicc the 
Iiighest price. Where notice of the intended 
safe of coal was given hy Railway Company 
hv proclamation and notice on the board at 
the station and some offers were ^ent to the 
station master which were forwarded by 
him to the superior officer who directed him 
to accept the offer which was m fact the 
highest Held, there was no public auction 
in the ordinary meaning of the words: there 
was no sale in public, there was no oppor- 
tunity for competitive bidding: in fact, wdiat 
was df>nc bore no resemblance to a “public 
auction". The Railway Company did not 
sell the coal in the manner prescribed by 
the sections, and therefore could not rely 
on the protection given hy the Railways Act. 
65 T .\. 21=47 T..W. 78=66 C.L.T. 476= 
40 Bom.L.R. 285=42 C.W.N. 225=1938 
P r 12=(1938) 1 M.L.T. 83 (P.C.). 

Sec. 56. — Art. 62 of the Limitation Act 
governs a suit to recover surplus procecjls 
of sale held by the Rail. Co., under S. 
as the proceeds are received for i>l.aintin s 

use. 44 M. 823=41 M.L.J. 205. On this 
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Disposal of unclaimed railway administration for carriage or otherwise and 
things on a railway. claimed by the owner or other person appear- 

the^ railway administration to be entitled there- 
to, the railway administration shall, if such owner or person is known, cause a 
notice to be served upon him, requiring him to remove the animals or goods. 

(2) If such owner or person is not known, or the notice cannot be served 
upon him, or he does not comply with the requisition in the notice, the railway 
administration may, within a reasonable time, subject to the provisions of any 
other enactment for the time being in force, sell the animals or goods as nearly 
as may be under the provisions of the last foregoing section, rendering the 
surplus, if any, of the proceeds of the sale to any person entitled thereto. 


57. AVhere any animals, goods or sale-proceeds in the possession of a rail- 
way administration are claimed by two or more 
persons, or the ticket or receipt given for the animals 
or goods is not forthcoming, the railway administra- 
tion may withhold delivery of the animals, goods or 
sale proceeds until the person entitled in its opinion to 
receive them has given an indemnity, to the satisfaction of the railway adminis- 
tration, against the claims of any other person with respect to the animals, goods 
or sale-proceeds. 


Power for railway ad- 
ministrations to require in- 
demnity on delivery of 
goods in certain cases. 


58. ( 1 ) The owner or person having charge of any goods which are 

brought upon a railway for the purpose of being car- 
Requisitions for written ried thereon, and the consignee of any goods which 

go^"s*^ ^ ° cscrip ion o j^ave been carried on a railway, shall, on the request 

of any railway servant appointed in this behalf by the 
railway administration, deliver to such servant an account in writing signed^ by 
such owner or person, or by such consignee, as the case may be, and containing 
such a description of the goods as may be sufficient to determine the rate which 
the railway administration is entitled to charge in respect thereof. 


NOTKS. 

section, s/’e olxo 1 P. 15: 14 B. 57; 3 Bom. 
L.R. 260: 1021 M.W.N. 422. 

Sec. 56 (2): Sale under— 14 days' notice 
— Sufficiency.— The words ‘as nearly as 
may be* in S. 56 imply that the terms of 
S. 55 are not to be rigidly applied in a sale 
under S. 56. Held, that the notice of four- 
teen days was a sufficient notice for a sale 

under S. 56. 1935 A. 601. 

Secs. 56 and 72. — A Rati. Co. has power 
to detain goods consigned, for recovery of 
some other amount other than that due by 
the consignor on that consignment. This is 
not so with an ordinary bailee. 19 I.C. 370 
1=11 A.L.J. 335. 

Secs. 56 and 80. — A consignee has no 
right to demand that the goods shall be 
opened and inspected on the railway premises 
before he can be called upon to take deli- 
very. 20 A.L.r. 761=44 A. 76. 

Sec . 57. — A station-master is not compe- 
tent to deliver goods unless the railway re- 
ceipt is produced. But demurrage cannot be 
charged for the period taken in enquiring as 
to the identity of the person entitled to (^li- 
very. 63 I.C. 256=2 Pat.L.T. 523. ^ The 
rule that upon, a consignor informing a 
carrier that he is an unpaid vendor and re- 
questing him to stop the goods m tr^sit, 
the latter is bound to do so, is modified by 


S. 57, which gives to the railway administra- 
tion the right to ignore the notice and to 
make delivery to the consignee of goods. 
A railway administration may accept notice 
from the consignor of goods to stop the 
goods delivered in transit, or it may act 
under S. 57, in which case there is no stop- 
page in transit as defined in the Contract 
Act, S. 99. But if the railway administra- 
tion fails to act under the provisions of the 
Contract Act in giving effect to the notice of 
stoppage in transit and likewise fail to act 
under the special provisions of S. 57, they 
will have to take the consequences upon 
themselves and are not entitled to claim any 
demurrage from the consignee. 118 I.C. 
748=1929 S. 220. 

Sec. 58 . — See 36 P.R. 1885 (Cr.); 21 
W.R. 380. ‘Account’ and ‘description* re- 
ferred to in this section, mean the same 
thing as ‘declaration’ made for purposes of 
S. 75. If ‘account’ or ‘description’ be false 
materially, S. 78 will become applicable. 
IS P. 394=17 Pat.L.T. 268=163 I.C. 685= 
1936 P. 393. Rail. Co. is entitled to re-clas- 
sify the goods, and cancel concession rates 
and demand excess charge if the fixing of 
original rates was due to false declaration of 
the consignor. 45 L.W. 262= (1937) 1 M. 
L T 341 : or if it is due to mistake of Rail- 
way clerk. 1937 A.L.J. 344=1937 A. 400. 
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(2) If such owner, person or consignee refuses or neglects to give such 
an account, and refuses to open the parcel or package containing the goods in 
order that their description may be ascertained, the railway administration may, 

(a) in respect of goods which have been brought for the purpose of being 
carried on the railway, refuse to carry the goods unless in respect thereof a rate 
is paid not exceeding the highest rate which may be in force at the time on the 
railway for any class of goods or, (^b) in respect of goods which have been 
carried on the railway, charge a rate not exceeding such highest rate. 

(3) If an account delivered under sub-section (1) is materially false 
with respect to the description of any goods to which it purports to relate, and 
which have been carried on the railway, the railway administration may charge 
in respect of the carriage of the goods a rate not exceeding double the highest 
rate which may be in force at the time on the railway for any class of goods. 

(4) If any difference arises between a railway servant and the owner or 
person having charge, or the consignee, of any goods which have been brought 
to be carried or have been carried on a railway, respecting the description of 
goods of which an account has been delivered under this section, the railway 
servant may detain and examine the goods. 

(5) If it appears from the examination that the description of the goods 

is different from that stated in an account delivered under sub-section (1), the 
person who delivered the account, or, if that person is not the owner of the 
goods, then that person and the owner jointly and severally, shall be liable to 
pay to the railway administration the cost of the detention and examination of 
the goods, and the railway administration shall be exonerated from all responsi- 
bility for any loss which may have been caused by the detention or examination 
thereof. -f* 

(6) If it appears that the description of the goods is not different from 
that stated in an account delivered under sub-section (1), the railway adminis- 
tration shall pay the cost of the detention and examination, and be responsible 
to the owner of the goods for any such loss as aforesaid. 

„ 59. (1) No person shall be entitled to take with 

goods. him, or to require a railway administration to carry, 

any dangerous or offensive goods upon a railway. 

(2) No person shall take any such goods with him upon a railway with- 
out giving notice of their nature to the station-master or other railway servant 
in charge of the place where he brings the goods upon the railway, or shall ten- 
der or deliver any such goods for carriage upon a railway without distinctly 
marking their nature on the outside of the package containing them or otherwise 
giving notice in writing of their nature to the railway serv'ant to whom he tenders 
or delivers them. 

(3) Any railway servant may refuse to receive such goods for carriage, 
and, when such goods have been so received without such notice as is mentioned 
in '[sub-section (2)] having to his knowledge been given, may refuse to carry 
them or may stop their transit. 

(4) If any railway servant has reason to believe any such goods to be 
contained in a package with respect to the contents whereof such notice as is 
mentioned in sub-section ('2) has not to his knowledge been given, he may cause 
the package to be opened for the purpose of ascertaining its contents. 


LEG. REF. 

’ Substituted for “sub-5. (IV’ by the 
Indian Railway Act 0890) Amendment Act 
(IX of 1896), S. 3. 


NOTES. 

Sec. 58 (4). — Cf. the Railwaj-s Clauses 
Act. 1845 (8 8: 0 Viet., c. 20). 5. 101. 

Secs. 58, 75 and 78. — .5-cc 1936 Pat. 393 
= 15 Pat. 394=17 Pat.L.T. 268. 

Sec. 59 . — See 1 A. 60 (F.B.). 
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of authority for quoted 
rates . 


(a) 


IS. 60 

(S) Nothing in this section shall be construed to derogate from the Indian 
^xplosives Act, 1884, or any rule under that Act, and nothing in sub-sections (1), 
(3) and (4) shall be construed to apply to any goods tendered or delivered for 

order^ or on behalf of the Government or to any goods which an 
officer, soldier, sailor, ^[airman] or police-officer or ®[a member of the Indian 
Territorial Force, or of the Auxiliary Force, India] may take with him upon a 
railway in the course of his employment or duty as such. 

60. At every station at which a railway administration quotes a . rate to 

, any other station for the carriage of traffic other than 

Exhibition to the public passengers and their luggage, the railway servant ap- 

pointed by the administration to quote the rate shall, 
at the request of any person, show to him at all rear- 
sonable times, and without payment of any fee, the rate books or other docu- 
ments in which the rate is authorized by the administration or administrations 
concerned. 

61. (1) Where any charge is made by and paid to a railway administra-, 

tion in respect of the carriage of goods over its rail- 
Requisitions on railway way, the administration shall, on the application of 

Sf^ml^chal’les the person by whom or on whose behalf the charge 

has been paid, render to the applicant an account 
showing how much of the charge comes under each of the following heads, 
namely : 

the carriage of the goods on the railway; 
terminals ; 

(c) demurrage; and 

(c?) collection, delivery and other expenses ; 

without particularising the several items of which the charge under each 
head consists. ' 

(2) The application under sub-section (1) must be in writing and be 
made to the railway administration within one month after the date of the pay- 
ment of the charge by or on behalf of the applicant, and the account must be 
rendered by the administration within two months after the receipt of the 

application. ^ „ 

Carriage of Passengers. 

62 The ® [safety controlling authority] may require any railway adminis- 
tration to provide and maintain in proper order, in 
Communication between any train worked by it which carries passengers, such 
passengers and railway ser- efficient means of communication between the pas- 
vants ill charge of trains. sengers and the railway servants in charge of the 

.. • controlling authority] has approved. 

tram as t t administration shall fix, subject to the approval of the 

OO. -L-vt J J sr-general controlling authority] the maximum number 

of passengers which may be carried in each compart- 
ment of every description of carriage, and shall 
exhibit the nu mber so fixed in a conspicuous m a nner 

and the Railway and Canal Traffic Act, 1888 
C51 & 52 Viet., c. 25), S. 33. 

Sec. 61. — Cf. the Regulation of Railways 
Act, 1868 (31 & 32 Viet., c. 119), S. 17. 

Sec. 61 (1) (d). — Cf. the Regulation of 
Railways Act, 1873 (36 & 37 Viet., c. 48), 
S. 14. 

Sec. 62. — Cf. the Regrvlation of Railways 
Act, 1868 (31 & 32 Viet., c. 119),. S. 22. 

Sec. 63. — Pulling the chain — Overcrowd- 
ing — No reasonable and sufficient cause. 1 
P. 264=3 Pat.L.T. 195. See*also 24 B. 
293. 


but 


Maximum number of pas- 
sengers for each compart- 
ment. 


LEG. REF. 

^ Inserted by Act X of 1927, S. 2 and 

Sch. I. . 

2 Substituted for the words a person 

enrolled as a volunteer under the Indian 
Volunteers Act, 1869” by Act XI of 1923. 
S'. 2 and Sch. I . i ■ 

3 Substituted for ‘Governor-General in 
Councir by A . O . , 1937 . 

notes. ^ ^ 

Sec 60. — Cf. the Regulation, of R^lways 
Act. 1873 (36 & 37, Viet., c. 48). S. .14; 
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inside or outside each compartment, in English or in one or more of the verna- 
cular languages in conunon use in the territory traversed by the railway, or 
both in English and in one or more of such vernacular languages as the 
^[general controlling authority] after consultation with the railway administra- 
tion, may determine. 


64. (1) On and after the first day of January, 1891, every railway ad- 

Reservation of compart- nimistration shall, in every train carrying passengers, 
ments for females. reserve lor the exclusive use of females one compart- 

ment at least of the lowest class of carriaere formincr 
part of the train. ^ ® 

(2) One such compartment so reserved shall, if the train is to run for a 
distance exceeding fifty miles, be provided with a closet. 


65. Every railway administration shall cause to be posted in a cons- 

picuous and accessible place at every station on its 
and tables of fareT at sta- railway, m English and in a vernacular language in 
tions. common use in the territory where the station is 

. situate, a copy of the time-tables for the time being in 

force on the railway, and lists of the fares chargeable for travelling from the 
station where the lists are posted to every place for which card-tickets are 
ordinarily issued to passengers at that station. 

66. (1) Every person desirous of travelling on a railway shall, upon pay- 

ment of his fare, be supplied with a ticket, specifying 
ment*?f fares. ^ - the class of carriage for which, and the place from, 

and the place to which, the fare has been paid, and 

the amount of the fare. 


- (^) The matters required by sub-section (1) to be specified on a ticket 

shall be set forth — 


. (®) the class of carriage to be specified thereon is the lowest class, 

then m a vernacular language in common use in the territory traversed by the 
railway, and 


(6) if the class of carriage to be so specified is any other than the lowest 
class, then in English. 


Provision for case in 
which tickets have been is- 
sued for trains not having 
room available for addi- 
tional passengers. 


67. (1) Fares shall be deemed to be accepted, 

and tickets to be issued, subject to the condition of 
there being room available in the train for which the 
tickets are issued. 


(2) A person to whom a ticket has been issued and for whom there is 
available in the train for which the ticket was issued shall on returning 

the ticket within three hours after the departure of the train be entitled to have 
his fare at once refunded. 

(3) A person for whom there is not room available in the class of car- 
riage for which he has purchased a ticket and who is obliged to travel in a car- 
riage of a lower class shall be entitled on delivering up his ticket to a refund of 
the difference between the fare paid by him and the fare payable for the class 
of carriage in which he travelled. 


, ^ ^ . LEG. REF. 

Substituted for “Governor-Cicncral in 
Council” by A.O.. 1937. 

NOTES 

Secs. 66 and 68. — Under R. 29. a Rail- 
way A<lministration has the ripht to cxcliulc 
from platforms any person not having busi- 
ness on the Railway premises, such rignt is 


P.R. 1911 — 9 I.C. 1011. On this section 
not rcjuignant to S. 66 or 68 of the. Act 36 
nlxn 12 C. 192; 1 B. 52. 

Sec. 67. S. 67 not only operates in cases 
where there arc second class compartments 
hilt there is no room in those compartments, 
but also in cases where there are no second 

at -all. 8 Pat.L.T. 676 
= 103. I.C. 316=1927 P. 3.S2. 
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veiling without pass 
ticket. 


Return and season tickets, 


Power to refuse to carry 
persons suffering from in- 
fectious or contagious dis- 
order. 


• ... 

*[68. (l)] .No person shall, without the per- 

mission of a railway servant, enter *[or remain in] 
carriag^e on a railway for the purpose of travellings 
therein as a passenger unless he has with him a proper 
pass or ticket. 

*i[(2) A railway servant when granting the permission referred to in sub- 
section (1) shall ordinarily, if empowered in this behalf by the railway admini- 
stration, grant to the passenger a certificate that the passenger has been permitted 
to travel in such carriage upon condition that he subsequently pays the fare 
payable for the distance to be travelled.] 

69. Every passenger by railway shall, on the requisition of any railway 

servant appointed by the railway administration in 
Exhibition and surrender behalf, present his pass or ticket to the railway 

of passes and tickets. servant for examination, and at or near the end of 

the journey for which the pass or . ticket was issued, or, in the case of a season 
pass or ticket, at the expiration of the period for which it is current, deliver up 
the pass or ticket to the railway servant. 

70. A return ticket or season ticket shall not be transferable and may be 

used only by the person for whose journey to and 
from the places specified thereon it was issued. 

71. (1) A railway administration may refuse 

to carry, except in accordance with the conditions 
prescribed under section 47, sub-section (1), clause 
(d), a person suffering from any infectious or con- 
tagious disorder. 

(2) A person suffering from such a disorder shall not enter or travel 
upon a railway without the special permission of the station-master or other 
railway sei^ant in charge of the place where he enters upon the railway. 

(3) A railway servant giving such permission as is mentioned in sub- 
section (2) must arrange for the separation of the person suffering from the 
disorder from other persons being or travelling upon the railway. 

= [ CHAPTER VI- A.] 

Limitation of Employment of Railway Servants. 

71-A. In this Chapter, unless there is anything 
repugnant in the subject or context, — 

(a) the employment of a railway servant is said to be 'essentially inter- 
mittent' when it has been declared to be so by the authority empowered in this 
behalf on the ground that it involves long periods of inaction, during which 
the railway servant is on duty but is not called upon to display either physical 
activity or sustained attention ; and 

(b) except in section 71-B, a 'railway servant’ means a railway servant 
to whom this Chapter applies. 

71-B This Chapter applies only to such railway servants or classes of 
. .* r . railwav servants as the Central Government may, 

^Appucafon of Chapter ^^^^un der section 71-E, prescribe. 

offence to travel in a train without a pass or 
ticket, when there is no intent to defraud the 
Company but a person so travelling is liable 
under S. 113 to pay on demand an excess 
charge in the nature of a penalty. 25 C.L. 

T. 610=44 C. 279. See also 9 C.P.L.R. IJ 
35 I.C. 66S; 13 M. 34; 12 C. 142. 


Definitions. 


leg. ref. , 

1 Substituted and added by Act Vl of 1941. 

2 Chapter VI-A was inserted by Act 

XIV of 1930. 


Secs . 68 


NOTES. . . , 

and 69. — It is not a criminal 
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Limitation 

work. 


o* hours of 


71-C. (1) A railway servant, other than a railway servant whose employ- 

ment is essentially intermittent, shall not be employed 
for more than sixty hours a week on the average in 
any month. 

(2) A railway servant, whose employment is essentially intermittent, 
shall not be employed for more than eighty-four hours in any week. 

(3) Subject to rules made under section 71-E, temporary exemptions of 
railway servants from the provisions of sub-section (1) and sub-section (2) 
may be made — 

(a) when such temporary exemptions are necessary to avoid serious 
interference with the ordinary working of the railway, in cases of accident, 
actual or threatened, or when urgent work is required to be done to the rail- 
way or to the rolling-stock, or in any emergency which could not have been fore- 
seen or prevented ; and 

(i>) in cases of exceptional pressure of work not falling within the 
scope of clause (a) : 

Provided that a railway servant exempted under clause (fr) shall be paid 
for overtime at not less than one and a quarter times his ordinary rate of pay. 

71-D. (1) A railway servant shall be granted, each week commencing on 

^ .. , Sunday, a rest of not less than twenty-four consecu- 

Grant of periodical rest. tive hours: 

Provided that this sub-section shall not apply to a railway servant whose 
employment is essentially intermittent, or to a railway servant to whom sub- 
secion (2) applies. 

(2) The Central Government may, by rules made under section 71-E, specify 
the railway servants or classes of railway servants to whom periods of rest may 
be granted on a scale less than that laid down in sub-section (1), and may 
prescribe the periods of rest to be granted to such railway servants. 

(3) Subject to rules made under section 71-E, temporary exemptions 
from the grant of periods of rest may be made in the cases or circumstances 
specified in sub-scction (3) of section 71-C: 

Provided that a railway servant shall, as far as may be possible, be 
granted compensatory periods of rest for the periods he has foregone. 

^ 71-E. (1) The Central Government may make 

Power to make rules. rules 

(a) prescribing the railway servants or classes of railway servants lo 
whom this Chapter shall apply ; 

(&) prescribing the authorities who may declare that the employment of 
any railway servant or class of railway servants is essentially intermittent ; 

(c) specifying the railway servants or classes of railway servants to 
whom sub-section (2) of section 71-D shall apply; 

(d) prescribing the authorities by whom exemptions under sub-section 
(3) of section 71-C or sub-section (3) of section 71-D may be made; 

(^) providing for the delegation of their powers by the authorities 

prescribed under clause (d) ; and 

(/) providing for any other matter which is lo be provided for by rules 
or which the Central Government may deem to be requisite for carrying out 
the purposes of this Chapter. 

(2) Such rules shall be subject to the provisions of section 143. 

71-F. Nothing in this Chapter or the rules made thereunder shall autho- 
rise a railway servant to leave his duty where due 
provision has been made for his relief, until he h.is 
been relieved. 

71 -G. (1) The Central Government may appoint 

persons to be Supervisors of Railway Labour. 

(2) The duties of Supervisors of Railway Labour shall be — 

C»C.M.— 537 


Railway servant to 
main on duty. 


re- 


Supervisors of Railway 
Labour. 
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Measure of the general 
responsibility of a railway 
administration as a carrier 
of animals and goods. 


(a) to inspect railways in order to determine if the provisions of this 
chapter and of the rules made thereunder are duly observed, and 

{b') such other duties as the Central Government may prescribe. 

(3) A Supervisor of Railway Labour shall be deemed to be an Inspector 
for the purposes of sections 5 and 6. 

71-H. Any person under whose authority any railway servant is employed 
p . in contravention of any of the provisions of this 

Chapter or of the rules made thereunder shall be 
punishable with fine which may extend to five hundred rupees. 

CHAPTER VII. 

Responsibility of Railway Administrations as Carriers. 

72. ( 1 ) The responsibility of a railway administration for the loss, 

destruction or deterioration of animals or goods 
delivered to the administration to be carried by rail- 
way shall, subject to the other provisions of this Act, 
be that of a bailee, under sections 152 and 161 of the 
Indian Contract Act, 1872. 

entitled to damages for unreasonable delay 
in delivery of goods consigned under risk- 
note B. 45 A. 530; 1924 N. 425; 1924 A. 7; 
80 I.C. 1; 45 A. 534=21 A.L.J. 448. See 
also 143 I.Cr 219=1933 O. 339. It is the 
duty of the consignor to furnish the address 
of the consignee and write the same plainly 
and legibly. If the consignor does not per- 
form his duty and the goods are thereby 
lost or delayed, the company cannot be held 
responsible for the same. 61 C. 293=38 
C.W.N. 352=1934 C. 508; 1923 A. 426 ; 21 
N.L.R. 78=1925 N. 350. Where under the 
risk-note Form A one of the conditions of 
the contract between the parties was that 
the Railway Administration would not be 
held responsible for the condition of the 
goods until the same were delivered at desti- 
nation or for any loss arising from the same, 
and it appeared that the outer covering of 
the packages was not made secure against 
damp and rain with the result that some of 
the goods were damaged in transit- Meld, 
that there being no wilful negligence on the 
part of the Rail. Co. the consignee was 
not entitled to recover damages from the 
company for the loss or damage. 131 I.C. 

31 = 1931 C. 489. Where a person sues to 
recover damages for loss of goods, he must 
show that they are not excepted articles 
under S. 75. 58 C. 989=35 C.W.N. 452. 

Deviation from Route. — Owner’s risk- 
note on Form B does not exempt Railway 
when the goods were taken off the route 
indicated by the terms of the note. 22 A. 
L.T. 1020=47 A. 234. See 46 B. 830=24 
Bom.L.R. 316. See also 10 L. 537=114 
I.C. 56; 1937 Cal. 410; 1938 A.L.J. 855c= 
1938 All. 561. The Company is bound to 
prove that the shortage, if any, did not occur 
during the deviation. 26 Bom.L.R. 285= 
1924 B. 386. Where there is deviation from 
the specified route and the loss of consi^- 
ments takes place after wagon left the station 
from which there was deviation, the Rail. 
Co., cannot rely upon the risk-note to 
exempt itself from liability for loss. The 
onus of proving that loss occurred before 


NOTES. 

Sec. 72: Scope and Object of. — See 51 
C. 615=28 C.W.N. 1001. The sub-section 
deals witii the responsibility of the Rail. Co. 
for loss, detention or deterioration only. It 
does not exclude other sections of the Con- 
tract Act, in regard to bailment. 27 A.L.J. 
1169=1929 A. 960. Risk note protects the 
company only if loss occurs between stations 
covered by the risk-note. 1928 L. ^9. 
Although the liability of the _Kail. Co. 
could by special contract be limited, it can- 
not be enhanced by agreement between the 
parties in respect of particular cases, o- 
C.W.N. 805=48 C.L.J. 370. 

Construction. — The word shawls means 
costly woollen fabric and does not cover 
articles of cheap manufacture ^ home or 
abroad. 47 B. 18=24 Bom.L.R. 416. 39 
C. 1020. The word “package means both 
that which is packed and also its covenng or 
receptancc. 4 Pat. L.T. 392. See also 10 
L. 537=114 I.C. 56. 

Liability of Company.- — The liability of 
a Rail. Co. under S. 72 is that of a bailee 
under Ss 151, 152 and 161 of the Contract 
Act 3 W.L.T. 222=1922 P. 17; 1924 N. 
35 g — 78 I.C. 34. See also 1924 A. 605=^ 
I CT 737; 85 I.C. 786=1925 C. 737; 20 A. 
L j 114=1922 A. 63; 93 I.C. 1021=43 C. 

211; 82 I.C. 772; 43 A. 623=64 I.C. 
868. See also 38 Bom.L.R. 514=1936 Bom. 
274. Till the delivery of the consignment 
to the consignee the liability of the company 
continues to exist. 1924 A. 605=80 I.C- 
737; 22 A.L.J. 1 = 1924 A. 254. In a suit 
for damages against a Rail. Co. for non 
delivery of goods, it is not open to the ‘<aiL 
Co. to plead that the risk-note "Ot 

executed or that the executi^ 
authority. 116 I.C. 616 = 929 L 698 

General Liability .—W hen 
goods was made to conipany s servant with 

WsSxlh' J.. 9. See also 38 Bom. 

consi^ee is 
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NOTES. 

deviation in the specified route is on the 
Rail. Co. 10 Pat.L.T. 835=1929 P. 618. 
When the contract is to relieve the company 
from liability for loss, damage, rnisconvey- 
ance, misdelivery, delay or detention of or 
to such goods during transit, the exemption 
is only from liability during the transit and 
when once the goods are diverted from that 
route, the protection ends. Change from 
ordinary route, therefore, puts an end to the 
protection given by the risk-note. 1930 A, 
L.J. 297=121 I.C. 828=1930 A. 132. See 
also 1932 A. L.J. 788=1932 A. 584. 
Form H embodies the contract with regard 
to the journey as if made between the con- 
signor and the Rail. Co., and unless it is 
shown that the journey was made on a 
railway, it cannot apply. It cannot apply to 
transport by canal on the ground of there 
being a general contract between the Canal 
Co. and the Rail. Co. 1930 M.W.N. 816 
= 130 I.C. 658=1931 M. 115. 

Loss, Meaning of. — The ‘loss* referred to 
in the section is the loss suffered by the con- 
signor or the true owner where such loss 
occurred by reason of misdelivery or non- 
delivery. 1924 P. 812. See also 51 C. 615 
=28 C.W.N. 1001 ; 10 L. 201 ; 87 I.C. 1031 
= 1925 N. 333; 45 A. 380=21 A. L.J. 220; 
5 L. 523. “Loss of whole consignment” — 
Meaning of. 1927 L. 854. Loss of part of 
package, if covered by risk-note Form H. 
49 A. 889. 

The word “Loss” in risk-note Explain- 
ed. — The word “loss” as used in a risk-note 
means loss of the goods by the Rail. Co. 
while in transit and occurs whenever the 
Rail. Co. involuntarily or through inadver- 
tence loses possession of the goods and for 
the time being is unable to trace them. 1929 
C. 510. Where a risk-note makes a Rail. 
Co., liable for loss of complete packages, it 
the whole contents of a package are losl 
and only outer covers of the packages or 
gunnies are delivered, there is no delivery 
of packages and the company is liable for 
the loss. 10 P.L.T. 835=1929 P. 618. 
For the meaning of the word “loss” in risk- 
note Form H, sec 57 C. 73=33 C.W.N. 
989. The word “loss” docs not mean pecu- 
mary loss to the consignee. (Ibid.) 
The company under the protection granteil 
under risk-note A would not be respon- 
sible except upon proof that the Io<s was 
due to misconduct on the part of the Kail- 
Administration or servants. 1931 .-X. 

Admission of Loss. — Adniission of loss 
by plaintiff relieves companj- from proving 
^me 80 I.C. 426=1925 C. 229 (1) ; 27 (). 
L* 331—85 I.C. 338. W'hcrc the loss is 
admitted by the company, the onus of how 
the consignment was dealt with atul its con- 
^n^'uughout the transit, lies ui)on the 
u ^nd their failure or inability to 

enlighten the Court on the point cannot pre- 

plaintiff's claim for damages. 

1933 I . 630. If the sender agrees that the 


condition of the package is not satisfactory, 
he cannot afterwards turn round and say 
that the packages were in good condition. 
131 I.C. 31 = 1931 C. 439. 

“Deterioration” — Meaning . — The word 

‘‘deterioration” in the risk-note is wide 
enough to include depreciation in value on 
account of a fall in the price of the goods. 
The meaning of the word “deterioration” in 
S. 161 which imposes liability on Rail. Co. 
is the same as in the risk-note Form B, 
which lays down special conditions under 
which the Rail. Co. is protected. 1930 A. 
L.J. 297=1930 A. 132. See also 16 L: 280; 
5 L. 523=1925 L. 255. The plaintiff firm 
despatched certain consignments of apples 
to Bombay from their place of business at 
Rawalpindi and booked them under risk- 
note H. They sued the Rail. Co. for 
damages on the ground that the Railway 
Administration at Rawalpindi did not des- 
patch the consignments by the Frontier Mail 
as was always done, and that, in despatching 
them by the passenger trains, they caused an. 
unreasonable delay in the delivery of goods 
at Bombay and that, as the price of apples 
had fallen down, the consignments did not 
fetch the price they would have otherwise 
done. Held, per Din Alohonitnad, that 
the word “deterioration” as used in the 
risk-note included depreciation in value on 
account of detention or delay in delivery, 
but that the Railway Administration was 
under no obligation to the plaintiff firm to 
carry its goods by the Frontier Mail in view 
of R. 19 of the coaching tariff, and, as no 
misconduct had been established against the 
Railway Administration’s servants, the com- 
pany was protected by the risk-note H. 
Held, licr Dhidc, J ,, that the word “dete- 
rioration” could not lie held to cover depre- 
ciation of value due to fall in the market 
price and therefore the company could not 
claim any exemption from liability on the 
basis of the risk-note, but that in the absence 
of any specific contract to convey the goods 
bj‘ a particular train or witbin a particular 
period, all that the plaintifi’ could insist on 
under the general law was that the goods 
should have been delivered within reasonable 
time and that as it was not alleged that 
there was any risk of deterioration within 
4 or 5 clays within which time the goods had 
arrived in Boinhaj-, or that Uie fruit was in 
fact damaged in any way, there was no 
reason for holding that there was any un- 
reasonable delay and that therefore the 
plaintiff had failed to make out any case for 
damages. 16 L. 280=1935 L. 492. The 
Rail. Co. is not protected by either the rik- 
note A or C and is liable for damages when 
there is ovcrcarriagc of goods. Where a 
consi^gnmcnt of mangoes was sent to .-Mimeda- 
bad but It was ovcrcarricd to Virugauin v.illi 
tlic result tliat there was a ciela.v of three 
days which caused deterioration of the 
goods, held, that the Kail. Co, was liable in 
damages and that it was tiot protected by 
the risk-note in Form A or B. 31 Rjut. 
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L.R. 10871=1929 B. 421. The consignee of 
goods claiming damages for deterioration is 
not entitled to refuse to take delivery but 
should take delivery and sue for the loss, 
and where owing to his failure to take deli- 
very, no evidence exists regarding the 
amount and extent of damage he cannot re- 
cover any compensation. It is only by show- 
ing special circumstances that he can be 
given an award of interest on damages. 148 
I.C. 489. When goods consigned by Rail- 
ways are only deteriorated and not absolutelj' 
lost, the consignee is bound to take deli- 
very of the goods and then claim damages 
for the deterioration ; when the consignee 
not only refuses to take delivery but also 
prevents the Rail. Co. from selling the 
goods, he is not entitled to claim damages on 
the basis of actual loss. 59 C.L.J. 467= 
1934 C. 834. Where certain potatoes con- 
signed by a Railway arrived at the desti- 
nation after a delay of eleven days and on 
account of their perisnable nature, were sold 
by auction by the Railway authorities. Held, 
that it was a case of deterioration or 
damage and not a case of non-delivery and 
so the condition of the risk-note imposing 
an obligation on the Rail. Co. to give evi- 
dence as to their dealing with the goods did 
not arise, that, though the goods were perish- 
able, they were not perishable in the sense 
that under no circumstance can they stand 
a railway journey, they would not have 
perished if they were in good condition 
when they were first consigned and there- 
fore there was no misconduct of the Kail. 
Co. 130 I.C. 837=1931 P. 201. 

Burden of Proof. — Loss of soods— buit 
for damages— Risk-note B. ^ a. 

388; 79 I.C. 137=1925 M. fifj 

22 A.L.J. 1035=1925 A- 172^ 90 r 

(2) : 26 P^nj.L.R. 819; 106 §• 

132=1928 C. 65. Also 1933 N. 1, 193^ in. 
42. Burden of proving misconduct on the 

part of the V T %5~ 

1?29‘®A°’' 124 SS^C.L J. 918=37 C.WN. 

^^^19^3 A^'4lS^=s"/ I C.' 76^; 

193 r S 85; 17 Pat. L. T. 521; 1936 
Mad. 508=70 M. L. J. 608 In a suit 
bv a consignor against a railway company 
for recovery of damages on accoimt of the 
damage caused to his consignment coring the 
transit, where a risk -note in form H is ch- 
eated in respect of the goods consigned, the 
plaintiff should prove not only that the wag- 
eon in which the goods were loaded was 
found defective at the arrival station but 
also that it was on account of the miscon 
duct of the servants of the railway com- 
nanv that it was or became defective. 
(1930 Cal. 815, Rel. on.) 189 I.C. S6_13 
X 55—1939 (3al. 377. In the case of 
risk^note H, the Railway has first to dis- 
close how it has dealt with the 
if necessary, by giving evidence. If upon a 
fair construction of that evidence an infe- 


rence of misconduct of Railway servants 
arises, then liability for the loss falls upon 
the Railway. Otherwise, the burden of 
proving the misconduct is thrown upon the 
consignor. 1934 Pesh. 119; 26 S.L.R, 327; 
1933 N . _ 1 . As to distinction between risk- 
note B in force before and after 1924, see 
1937 P.W.N. 71=1937 P. 289. Where 
exemption from responsibility is claimed by 
a Rail. Co. on the basis of a risk-note, the 
intention to exempt should be expressed in 
clear and unambiguous language. 129 I.C. 
769=35 C.W.N. 133=1920 C. 85. If it be 
found that the risk-note is out of the way, 
then the case will have to be tried on the 
footing of the liability of the Rail. Co. 
under the provisions of S. 72, and then it 
would be necessary to consider whether in 
point of fact the company have succeeded in 
showing that they took as much care of the 
consignment as a man of ordinary prudence 
would do in the circumstances of the case. 
1929 C. 510. As to proof of loss, see 89 
I.C. 497=1925 A. 675; 45 A. 223=1923 A. 
126; 1924 A. 7=45 A. 530; 45 B. 1201; 23 
A.L.J. 51=86 I.C. 162. Also 1932 A.L.J. 
788=1932 A. 584. As to burden of proof, 
see also 1927 L. 854; 1927 A. 833; 107 I.C. 
158=1928 P. 259; 50 A. 246=1928 A. 103; 
24 N.L.R. 104; 148 I.C. 489; 9 P.L.T. 
611=110 I.C. 778; 30 C.W.N. 209=1926 
C. 612; 7 P.L.T. 90=1927 P. 190; 5 P. 
118; 1941 All. 164; 70 M.L.J. 608; 17 Pat. 
L.T. 521. Refusal to account for loss is 
not proof of loss by wilful misconduct of 
company’s servants. 7 L.L.J. 588=1926 
L. 40. Risk-note B — Rail. Co. undertaking 
to disclose to consider how consignment 
was dealt with while in its control — Theft of 
goods from moving train — Company with- 
holding evidence of guard. Held, the 
failure of the Rail. Co. to submit the evi- 
dence of the guard was in breach of its con- 
tractual obligation to give the evidence 
necessary for disclosure of how the con- 
signment was dealt with. Hence, the Court 
was entitled to presume, in terms of S. 114 
({/), Evidence Act, that the guard’s evi- 
dence, if, produced, would have been un- 
favourable to the Rail. Co., and that, in 
consequence, misconduct by complicity in the 
theft, of some servants of the company, 
might fairly be inferred from the company's 
evidence. 168 I.C. 1 = 1937 P.C. 152 (P» 
C.). All that the proviso (a) to the Risk- 
note form B means is that in certain cases 
the onus of proof which is laid on the plain- 
tiff of proving misconduct, on the part of 
the Railway Company’s servants need not 
be discharged in the first instance. There is 
no justification for the view, that in the case 
of a consignment destroyed by fire, the pro- 
viso exempts the Rail. Com. from all liabi- 
lity even though it is proved that the fire 
was due to or the result of some misconduct 
on the part of its serv’ants. 1938 A.L.J. 
1169=1939 All. 55. See also 46 L.W. 790 
= 1938 Mad. 206= (1937 ) 2 M.L.J. 798. 

Ultra vires. — The rule of a Rail. Co. 
that the administration is not accountable for 
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any articles, unless they are booked and a not negligent and were not liable in damages, 
receipt is given to the consignor is inconsis- 35 C.W.N. 1242. \Vhere a man is well 
tent with the Railways Act and is therefore aware that a danger may result from the use 
ultra vires. 35 C.W.N. 1242. See also of railway engines in a statutory manner and 
29 N.L.R. 333=1933 N. 261. where that man grows a crop of an inflam- 

Evidence. — Evidence of railway servants mable nature close to the railway line, it is 
is not to be disbelieved merely because they a matter of ordinary precaution for him to 
would not admit failure of duty. 106 I.C. place a fire line between his crop and the 
801 = 1928 L. 56. railway fencing, or to cut the grass adjacent 

Estoppel. — A- person who claims damages to the railway line. If he does not adopt 
from the Rail. Co. for damages to his this simple precaution, he is guilty of contri- 
goods cannot retain to himself the advant- butory negligence and cannot recover 
age of the reduced rate and repudiate the damages from the railway company for loss 
consideration for it by saying that the risk- occasioned to his property by sparks of fire 
note executed by the person who delivered escaping from the engine, even assuming that 
the goods to the railway was unauthorised. there is negligence on its part in not cutting 
129 I.C. 769=35 C.W.N. 133=1930 C. 815. the grass on the banks of its railway lines. 
Company cannot dispute the consignor’s title 58 All. 771 = 1936 A.L.J. 262=1936 All. 
to the goods consigned. 47 A. 549=23 A. 771. Per Sulaiman, C.J. — There is obvi- 
L.J. 398=1925 A. 656. Where a person ously no statutory duty on a railway company 
sues a Rail. Co. to recover damages for to cut all grass from the railway track and 
non-delivery of goods basing his claim upon to see that at no place any grass grows or 
a railway receipt which specifically mentions that any dry grass is allowed to remain 
the existence of a risk-note, he is not entitled there. At the same time this may be a 
to allege that the risk-note was not exe- reasonable precaution which a railway com- 
cuted or was executed without authority. pany should take. Wliere damage is caused 
15 L. 596=150 I.C. 709=1934 L. 186. The to dry grass growing on or near the railway 
Rail. Co. does not owe a consignor any duty, track by sparks omitted from an engine, it 
which the contract under S. 72 (2) is ex- is for the Court to decide whether the dry 
pressed on the face of it to exclude, and if grass has been allowed to remain on the 
he has approbated that contract by sending railway track so close to the rails and so 
his goods under it, he cannot afterwards high in stature as to amotmt to negligence 
reprobate by claiming a right inconsistent on the part of the railway company. 58 All. 
with it. 15 L. 596=150 I.C. 709=1934 L. 771 = 1936 A.L.J. 262=1936 All. 771. See 
186. Consignor asking goods to be rebooke<I also 1938 A.M.L.J. 25. Risk-note B — 
but refusing to execute risk-note — Liability Goods destroyed by fire — Railway officials 
of company. 1935 A. 844. taking steps to extinguish fire — Steps prudent 

Pleadings. — Under the new form of risk- in their opinion — Conduct not \inbusinesslike 
note B, possibly it is initially the plaintiff’s — No liability for damages. 1937 P.W.N. 
duty to call upon the railway administration 71 = 1937 Pat. 289. Loss and non-dcHvery 
to disclose its dealings with tlie consignment, of goods — Proof of loss Ijy fire not forth- 
and the railway should in its pleadings dis- coming — Company bovind to disclose how tne 
close how the consignment was <1eaU with. goods were dealt with — Opportunity to ad- 
The plaintiff should call upon the railway to ducc evidence not taken by Rail. Co. — Ltabi- 
prove either its plea<lings or its previous dis- lity of Co. 1938 Mad. 206=(1937) 2 M. 
closure or the Court should decide if it is L.J. 798=46 L.W. 790. 

necessary for the railway to give evidence. Oeff.cttvf Packing. — L oss due to. See 
106 I.C. 801 = 1928 L. .56. 10 L.L.J. 1=1928 L. 166. 

"Theft” and "RoBnERY”. — The terms theft Loss by theft. — Unless there is direct 

and robbery as used in the risk-notes are not evidence adduced in a particular case the 
synonymous. 11 L. 158=123 T.C. 845= Court is not in a position to decide that 
1930 L. 37. Looting of trains by railway thefts are of fre<iuent occurrence in a parti- 
servants while on strike — I.,iability of the cular railway nor is it entitled to take judi- 
company. See 32 C.W.N. 805=48 C.L.T. cial notice of the thefts mcrclv from reported 
37; 152 I.C. 562=1934 P. 583. ' cases. 124 T.C. 833=1930 P. 283. Even 

PrREs — Destruction by fire of j^oods sent wlicrc tlic Rail. Co. succeeds in proving that 
V railway risk — Railway exempted from there was the provisions of the risk- 

liability, if ordinary and reasonable care is note will not absolve the Rail. Co. from 
shown by the company. 49 A. 884=1927 liability if it is once proved that the loss 

A. 774. See also 58 C.D. T. 98=37 C.W. was due to theft bv the servants of tlie com- 

N 1109: 1938 Mad. 206=(1937) 2 M.D.T. pany. 1929 C. 510. 

32^^ A.M.L.J. 25; 55 I. A. 67=52 B. Nr<*i.iokkce. — A n admission by the cotn- 

Jb9=S7 M.L.J. 167 (P.C.). Railway not pany that goods were lost by theft docs not 

liable even if fire is caused by negligence of amount to proof of wilful neglect. 78 LC. 

servants. 7 L. 319=1926 L. 341. 479. The incom pretence in steer iiig a boat 
AVnere the bags of biri leaves stocked in an used for transport docs not come under the 
open space were destroyed by fire during heading of misconduct. 130 LC. 658=1931 
night apparently by some passer-by tlirowing M. US. A Rail. Co. docs not insure 
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against the negligence of the consignor. It 
is the latter's duty to have the goods pro- 
perly packed, such as would be damaged 
unless properly packed ; and when that is not 
done, he cannot recover any damages for 
loss occasioned thereby. 39 C.W.N. 114= 
60 C.L.T. 590=1935 C. 271. 

WiLFUT. Neglect, what is. — Per Ash- 
■worth, J. — "The expression 'wilful tregfecf 
means the failure to take such precautions 
as a prudent man would in respect of his 
own goods take to provide against such loss 
or theft as he would contemplate as not 
merely possible but as likely”. 50 A. 246= 
1928 A. 103. See 55 I. A. 67=52 B. 169= 
54 M.L.T. 167 (P.C.); 1928 L. 299; 48 
C.L.T. 32=1926 C. 498; 10 L. 261 = 1929 
L. 551. See also 137 T.C. 884=62 M.L.J. 
573. “Loss” and “wilful neglect,” meaning 
of. 47 C.L.J. 611; 1926 L 40. See also 
37 C.W.N. 1109=58 C.L.J. 98. Wilful 
neglect if question of law or fact. 1928 L. 
774: 10 L. 360=112 I.C. 736; 128 I.C. 798 
= 1930 P. 559 (2). The question of wilful 
neglect is one to be determined in the light 
of the circumstances of each case. It can- 
not be laid down as a hard and fast rule 
that the mere fact that the wagon was sealed 
and not locked constitutes wilful neglect 
within the meaning of risk-note B. Per 
Shadi La!, C.f. — It cannot be affirmed that 
the locking of a wagon is always an ade- 
quate safeguard against theft; especially 
when it is remembered that the Railway Ad- 
ministration owns thousands of wagons and 
it is impracticable to have a different lock 
for each wagon. If a standard lock is used 
it would not be difficult for thieves to make 
keys fitting it. 132 I.C. 664=1931 L. 627 
(2). See also 15 L. 596=150 I. C. ^09— 
1934 L. 186. Wilful neglect — Sending goods 
in wagons sealed with paper, string and wax. 
.See 105 I.C. 843=1928 N 73; 11 L- 
123 I.C. 845=1930 L. 37^; 23 A.L.J. 645 
=88 I C 559- 92 I.C. 1007. Company not 
locking the van in which the goods were 
in spite of frequent thefts on the 
22 A.L.J. 1035=84 I.C. 794. 

not endeavouring to recover article 
to have been removed, no wilful 
by company. 47 A. 186=85 I.C. 
474 Where a consignment is made under 
a risk-note Form ‘B’ the burden lies on the 
consignor to prove that the loss was due to 
the wilful neglect of the Rail. Co. or its 
servants. 85'T.C. 1003=1925 M. 949; 78 
I.C. 449=1925 C. 306; 79 I.C. 571=4 Pat. 
L.T. 185; 86 T.C. 558=1925 C. 915; 18 L. 
W. 322=1924 M. 388; 1928 P. 242. Where 
goods consigned at the owner's risk under 
risk-note Form H are shown to have been 
properly directed but not delivered to the 
consignee, the onus of proof lies on the per 
son suing the Rail. Co. for compensation 
for the loss to show wilful neglect on tne 
nart of the Railway Administration or its 
Servants. 137 I.C. 884=1932 M. 545=62 
M L J 573. Where the risk-note is not 
forthcoming, the question of the plaintiff s 


placed 

lines. 

Guard 

known 

neglect 


liability to establish the defendant's wilful 
neglect does not arise and the plaintiff's case 
must succeed under the ordinary law. 134 
I.C. 300. A person brought a suit against 
a Rail. Co. for damages. Some of the 
packages of sugar consigned to him under 
two risk-notes in Form B were lost. The 
wagon in which the bags were loaded had. 
no lock on it at all but a tin shackle had been 
put on it which could be broken by any 
instrument. There had been many thefts 
on the line and it was found that theft did 
not take place on the running train. Held, 
that there was sufficient legal evidence to 
support finding of wilful neglect and it being 
a finding of fact was binding in second ap- 
peal and that the person was entitled to 
damages as complete packages were lost. 
1929. A 749. Where certain perishable 
goods were sent at a special rate by a parcel 
train but the same were forwarded by a 
goods train with the result that the goods 
were received late at the place of destina- 
tion and they were also damaged, held, that 
the Rail. Co. had broken the contract, that 
it was liable in damages and that the risk- 
note Form H was no defence to the same. 
119 I.C. 665=1929 B. 355. Risk-note 
Form B — “Wilful neglect” — Question of — If 
one of law or fact. 10 L. 360=112 I.C. 
736. also 128 T.C. 798=1930 P. 559 

(2) . Risk-note Form H — “Wilful neglect” 
— Loss of heavy bale at station yard — Infe- 
rence as to theft by or wilful neglect on part 
of railway servants. 62 M.L.J. 573. 

Misconduct. — Misconduct involves moral 
obliquity. The word “misconduct” is used 
in a sense which carries an imputation of 
some degree of moral obliquity. 120 I.C. 
286=1930 L. 120. “Misconduct” implies 
something more than negligence; and a find- 
ing that there was no negligence on the part 
of the Railway necessarily excludes miscon- 
duct. 39 C.W.N. 114=1935 C. 271 (2). 
^fisconduct is something opposed to acci- 
dent or negligence; it is the intentional doing 
of something which the doer knows to be 
wrong and which he does recklessly not 
caring what the result may be. Where the 
fault was not in the doing of anything but 
in the failure to do it; where it was a fault 
of omission, not of commission it is negli- 
gence but not positive misconduct. 188 I. 
C. 536=1940 N.L.J. 171 = 1940 Nag. 238. 
“Improper conduct” would be perhaps the 
simplest and the most non-committal defini- 
tion of tne word ‘misconduct’ in risk-note 
Form H. In such cases the Court has to 
consider all the facts and circumstances and 
then arrive at a conclusion as to whether the 
conduct of the Railway employees was si^h 
as to render the railway administration liable 
in damages upon a reasonable view of the 
matter. Where packets of yarn delivered 
to the company for transit are found soiled 
at the place of destination, if it is established 
that the railway employees in defiance of the 
ordinary practice, placed tins of molasses m 
a wagon which contained the 
packets or alternatively placed the plamtitt s 
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packets in a wagon which contained tins of 
molasses, it must be held that they acted reck- 
lessly knowing that contamination and damage 
would be a likely and probable result, and 
that by their conduct they showed them- 
selves indifferent to such results. It is for 
the plaintiff to prove all the above which 
would go to constitute misconduct, and where 
he fails to elicit from witnesses for the 
defence, what was the act or what were the 
acts of the railway employees which resulted 
in the damage, he cannot get any relief at 
the hands of the Court. I.L.R. (1941) 
All. 160=1941 O.W.N. 234=1941 A.L.J. 
29^1SH1 All. 164. The word “misconduct” 
occurring in risk-note B is of wider import 
than the popular sense in which that word 
is used. Want of proper care and caution 
may amount to misconduct within the mean- 
ing of risk-note B. A mistake in the prepa- 
ration of the railway receipt which throws 
doubt on the identity of the consignment to 
which it relates is misconduct in the above 
sense. 55 A. 625=1933 A.L.T. 966=1933 
A. 477. See also 60 C. 996=57 C.L.J. 281 
= 1933 C. 742; 1934 Pesh. 119. “Mis- 

conduct” in risk-note Form ‘B’ under S. 72 
means nothing short of wilful neglect. In 
the absence of proof of disregard of the 
Rules by the railway servants and there is 
no negligence, the Railway Administration 
cannot be held to be guilty of misconduct. 
17 Pat.L.T. 521. See also 1936 Pat. 257. 
It means nothing short of wilful neglect. 
In the absence of proof of disregard of the 
Rules by the Railway servants, and there 
is no negligence, the Railway Administration 
cannot be held to be guilty of misconduct. 
17 Pat.L.T. 521. See also 162 I.C. 793= 
1936 P. 257. It includes a fortiori anythitig 
more culpable and is not such misconduct 
of railway servants as may amount to a fai- 
lure of duty towards their employers but 
such misconduct on the part of railway 
servant or the Railway Administration 
itself as amounts to a failure of duty to- 
wards the consignor. 128 I.C. 798=1930 P. 
559 (2) . Risk-note H speaks of ‘miscon- 
duct’ and not “wilful misconduct.” The 
word “misconduct” means the doing of a 
wrong thing. Culpable negligence or gross 
negligence as distinguished from ordinary 
negligence may amount to mtscondvict. 
Where it was alleged by the plaintiff that the 
roof of the wagon in which the consignment 
was carried was leaky and tlie damage was 
caused by rain water entering through the 
leaks, but it was proved that the railway ser- 
vants did not find anything wrong with the 
wagon when the consignment was loaded, 
held, that negligence had not been establish- 
ed, that there was no misconduct and that 
the plaintiff was not entitled to recover 
damages. Meaning of “negligence” and 
“gross negligence" discussed. 33 C.W.N. 
1048; 134 I.C. 1268=54 C.L.J. 314. See 
also 1935 A.M.L.J. 38. The word “mis- 
conduct” in risk-note Form “A" cannot 


obviously mean the same as “wilful con- 
duct” as interpreted in English cases. It 
must be construed in relation to the con- 
signor and the responsibility of the Railway 
Company judged accordingly. ^ The term 
used in the present risk-note, which is wider 
and more comprehensive than the old form, 
in enlarging the liability of the railway, must 
be distinguished from the accident and is 
not far from negligence, not only gross and 
culpable negligence, and involves that a 
person misconducts himself when it is wrong 
conduct on his part in the existing circum- 
stances to do or fail or omit, to do (as the 
case may be) a particular thing or to persist 
in the act, failure or omission, or acts, with 
carelessness. The immunity which the 
risk-note brings to the Railway Company is 
by shifting the burden of proof. 59 Mad. 
789=43 L. W. 638=1936 Mad. 508=70 M. 
L.J. 608. Where it is found that the 
identity of the consignment sent under risk- 
notes A and H had not been proved and 
the consignee had refused to accept the con- 
signment, it is a case of non-delivery and 
when it is further found that evidence 
justified the finding of misconduct on the 
part of the company’s servants, the claim of 
the consignee for damages has to be decreed. 
185 I.C. 435=1939 A.L.J. 905=1939 All. 
748. Misconduct need not be wilful. It 
may be interpreted as being eqtxal to wilful 
neglect or failure of duty towards the con- 
signor. The plaintiff consigned a bale of 
dates weighing 93^ maunds for being sent to 
a certain destination. The bale never reach- 
ed its destination and was found missing 
when the train arrived. It was proved in 
an action on risk-note Form H that the 
wagon in which the goods had been placed 
was secured on one side by an “Ellis Patent 
Lock” and on the other by an ordinary lock. 
Tlie station was on the latter side and_ it was 
shown that one of the rings to whicli the 
lock was attached was broken and that the 
bale was missing. Held, that the bale was 
removed owing either to deliberate mis- 
conduct of the railway servants in the shape 
of standing by or helping in the theft or at 
any rate in so neglecting the wagon to make 
the theft possible and tliat the Rail. Co. was 
liable in damages for the misconduct of the 
administration. 54 A. 368=1932 A. 321. 
See also 1933 A. 854. The expression 
“wilful neglect” means that the act was done 
deliberately and intentionally and not by 
accident or inadvertence so that the mind 
of the person who does the act goes with it. 
The mere fact that the wagons are locked 
one side only and on the other side seals 
were used does not justify an inference that 
there was wilful neglect. Where the guard 
foun<l the seals on the wagons broken at 
one station and had them re-sealed at the 
next station, held, that the omission to re- 
seal them earlier will not amount to wilful 
neglect if in fact goods had been lost before 
the discovery of the seals having been, 
broken. 11 P. L. T. 161 = 124 I.C, 833= 
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1930 P. 283. See also 51 A. 480=27 A. 
L.J. 185. The word ‘‘misconduct” in risk- 
Form “Al* cannot obviously mean 
the same as “wilful conduct” as interpreted 
in English cases. It must be construed in 
relation to the consignor and the responsi- 
mhty of the Rail. Co. judged accordingly. 
Ihe term used in the present risk-note, which 
wider and more comprehensive than the 
old form, in enlarging the liability of the 
railway, must be distinguished from acci- 
dent and is not far from negligence, not only 
gross and culpable negligence, and involves 
that a person misconducts himself when it is 
wrong conduct on his part in the existing 
circumstances to do or fail or omit, to do 
(as the case may be) a particular thing or 
to persist in the act, failure or omission, or 

. ^^^relessness. The immunity 
which the risk -note brings to the Rail. Co. 
is by shifting the burden of proof. 59 M. 
789=1936 M. 508=70 M.L.J. 608. The 
new risk-note Form B imposes a larger 
measure of responsibility on the Railway 
Administration than the old risk-note form. 
The word “misconduct” includes wrongful 
commission or omission intentional or un- 
intentional. Held, that the deliberate 
omission of the company to padlock 
the wagons _ and the gross delay in 
transit constituted miscoduct and that the 
company was liable for the loss of entire 
packages during such transit. 35 C.W.N. 
12.^0=1931 C. 734 (2). also 143 I.C. 

113=1933 A. 477; 1933 A. L.J. 901 = 1933 
A. 854. When the only evidence is that 
when the wagons were opened, some bags 
which were huge and comparatively light fell 
out, it is not enough to prove that the goods 
had been loaded against the sides or flap- 
doors. 39 C.W.N. 114=60 C.L.J. 590= 
1935 C. 271. If rain water enters a wagon, 
whicli is in good condition, by the great force 
of winds, the omission of the Rail. Co. to 
provide absolutely water-tight doors will not 
amount to misconduct. 39 C.W.N. 114= 
60 C.L.T. 590=1935 C. 271. Sec also 144 
I.C. 204=1933 N. 1; 1933 P. 630. Where 
goods booked under risk-note Form ‘H’ are 
lost by theft during transit, the loss cannot 
he said to he due to the misconduct of the 
Railway Administration, simply because the 
doors of the wagon were rivetted and sealed 
and were not locked. The rivetting of the 
wagon is at least as effective a safeguard 
against theft as the locking of it. 153 I.C. 
625 = 1935 L. 206. Mere fail lire to inspect 
tlie wagon at everv stage does not amount 
to misconduct. 173 I.C. 797=1937 Cal. 
410. Risk-note — “Misconduct” — Consign- 
ment of goods in water-tight wagon — Rain- 
water blowing through crevices of the door 
— T^iabilitv for damages. 40 L.W. 702= 
1934 M. >15=67 M.L.T. 704. See also 173 
I.C. 797=1937 Cal. 410. 

Perishables in damaged condition unfit 

FOR FURTHER JOURNEY DISPOSAL BY RAIL- 
WAY AFTF.R CONSULTATION WITH CONSIGNOR 

Failure to consult consignee, not miscon- 


duct. — It cannot be laid as a proposition of 
law that the consignor loses his title in the 
goods as soon as he makes them over to Ac 
Rail. Co. for delivery to the consignee at 
another station. It depends on the circum- 
stances of each case. Where, therefore, a 
consignment of perishables, damaged by fire, 
was in such a condition that they could not 
stand further journey and the Rail. Co. 
after consultation with the consignor sold 
them at once. Held, that the Railway was 
not guilty of any misconduct either for not 
having consulted the consignee or for having 
disposed of the consignment, when further 
delay would have meant the total destruction 
of the consignment. 61 C. 293=38 C.W.N. 
352=1934 C. 508. 

Illustrative Cases. — A plaintiff claiming 
compensation on account of damage caused 
to his bags of biris by rain water leaking 
through holes of the wagon must establish 
by positive evidence that it was owing to the 
defective state of the wagon in which the 
goods were loaded that the injury was 
caused. By merely proving that, when the 
wagon reached its destination, it was found 
in a defective state, he does not discharge 
the onus which lies heavily upon him to 
prove misconduct by the servants of the 
Rail. Co. 35 C.W.N. 133=1930 C. 815. 
The plaintiff company delivered to the defen- 
dant company at Ahmedabad certain bales 
of goods for carriage to Cawnpore. The 
consignment was made in risk-note Form B. 
The wagon had to be re-sealed at two inter- 
mediate stations when it was discovered that 
the seal and rivets had disappeared. At 
another station nearer the place of destina- 
tion, it was discovered that two bales were 
missing and the plaintiff company were given 
delivery of sixteen bales only. In a suit to 
recover the value of the missing bales, field, 
that the consignor had not proved miscon- 
duct on the part of the servants of the Rail. 
Co. and the company was consequently not 
liable. 54 B. 105=31 Bom.L.R. 1426= 
1930 B. 129; 49 C.L.T. 551 = 1929 C. 654. 
But see 35 C.W.N. 1250=1931 C. 734 (2). 
See also 1933 A. L.J. 1316. 

Notice. — Where notice is addressed to the 
Secretary to the Government of India in- 
stead of the Agent, but the addressee ac- 
knowledged receipt and sent the same to the 
Agent, held, there was sufficient notice. 6 
L.L.J. 237=79 I.C. 428. Because a cer- 
tain postal receipt of acknowledgment has 
been filed by the plaintiff which purports to 
be with reference to some document trans- 
mitted to a railway authority it cannot be 
predicated with certainty that the document 
was a notice which fulfilled the requirements 

of S. 77. 1932 A. L.J. 1033. Where there 

is loss of consignment, notice of loss to the 
company is necessary. 1922 L. 72. S. 72— 
Risk-note Form B — Consignment of mangoeS 
— Breach in the line — No notice sent to sending 
station — Delay and re-sale — No notice of re- 
sale — Liability of railway company. 55 C. 
L.J, 104=1932 C. 492. 
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Essentials under the Section, — Section 
requires that an agreement limiting the 
responsibility of the railway shall be in 
writing. 22 A.L.J. 645=46 A. 649. See 
also 10 L.L.J. 202. 

Signature. — Risk-note must have been 
signed by the consignor or some person on 
his behalf to exonerate the company from 
liability. 1924 P. 811. See also ^ I.C. 
705 (2)=1925 C. 408. Risk-note— Signa- 
ture by Agent — Consignor if bound. 1924 
P. 315. See also 55 C. 142; 10 L. 537=30 
Punj.L.R. 626. WTiere executant of risk- 
note is an illiterate person, whether Rail. Co. 
bound to explain the contract to him, see 55 
C. 142=1927 C. 170. The person signing 
the consignment note at the time of the deli- 
very of goods to the Rail. Co. is the person 
who delivers the goods. The company is 
not concerned with the ownership of the 
goods. A consignor is bound not only by 
the signature of himself or his agent on the 
contract but also by the signature of the 
person who delivers the goods to the Rail. 
Co. whether that person had authority to 
sign or not. The contract may be signed by 
the person delivering for carriage and such 
a person has not merely such authority to 
bind the sender as naturally arises from his 
position of an agent but an absolute statu- 
tory authority to bind him. He has autho- 
rity to sign any form of contract. 129 I.C. 
769=35 C.W.N. 133=1930 C. 815. The 
risk-notes forwarding order and the railway 
receipt need not bear the same date and if 
it is established that they refer to a parti- 
cular consignment in question the Rail. Co. 
is protected. 35 C.W.N. 133; 56 C. 1060 
= 1929 C. 482. Where there was a diffe- 
rence in the dates of the goods consignment 
note and the risk-note on the* one hand and 
the date of the railway receipt on the other, 
held, that the risk-note was not on that 
account rendered invalid. Practical <liffi- 
culties of holding the contrary view indi- 
cated. 31 Bom.L.R. 1297. 

Delivery of goods to other th.\n con- 
signee. — Under S. 72 there is no obligation 
thrown upon a Rail. Co. to deliver the goods 
to any particular person. A condition print- 
ed on the back of a railway receipt granted 
to the consignor of goods to the effect that 
the receipt must be given up at destination 
by the consignee before delivery is made, 
etc., cannot be said to impose any liability 
on the company to deliver the goods to the 
consignee or his endorsee only. The com- 
pany has a wide discretion and can make 
delivery even to a person other than the 
of the consignee, provider! it is satis- 
fied that that person is entitled to receive 
th^. 38 Bom.L.R. 514=1936 B. 274. 

Open Det.ivery. — R efusal to give — Suit 
for damages does not lie. 1922 L. 448. 

C. C. M.8 — 538 


“Refusal to deliver” — What amounts to. 
1928 L. 804. Endorsee can sue for short 
delivery. 46 A. 691=22 A.L.J. 663. In 
cases of short delivery burden of proving 
loss is on the company. 79 I.C. 602=1924 
N. 288. 

Liability of Company to re-weigh. — 

R. 73 shows that at the request of a 
consignee, a Station Master is bound to re- 
weigh a consignment, if from any cause 
whatever the consi^ee. suspects that there 
may be underweight. The proposition 
holds true in case when there is no risk- 
note, and cannot be applied generally to 
cases of risk-notes. 27 A.L.J. 1169=19^ 
A. 960. See also 1933 A.L.J. 1316. Liabi- 
lity of company for damages for not giving 
open delivery when it was rightly demanded. 

55 A. 625=1933 A.L.J. 966=1933 A. 
477. A refusal to allow rc-weighment is 
not a refusal to give delivery. If, under 
the contract of carriage, the Rail. Co, were 
entitled to have the goods re-weighed and 
the finding is that tliey did re-weigh and 
demand (as they were entitled to do under 

S. 55) the freight due on the weight so 

calculated by them (which was in excess of 
that noted at the place of booking), the 
mere fact that the Rail, Co. refused to 
comply with the reiiuest of the plaintiffs to 
have the goods •. e-weighed in their presence 
does not amount to a refusal to deliver and 
does not render the Rail. Co. liable in 
damages for non-delivery. 139 I.C. 802= 
1932 C. 877. Where a load of plantains was 
consig.ied from Muttra, under risk-note 
Form H, to be delivered to Lahore and no 
weigh bridge being available there, instruc- 
tions to re-weigh the consignment were 
telegraphed to Delhi, Bhatinda and Lahore, 
and the consignment having l)ec*n accorilingly 
re-wcighcd at Delhi, the wagon was detained 
for about 30 hours at Bhatinda \yithout 
cither weighing or making enquiries in that 
liircction, held, that this behaviour amounted 
to misconduct. 120 I.C. 286=1930 120. 

Short Delivery. — Where out of a con- 
signment of 200 l)undles. nine were missing, 
and the Rail. Co. offered to deliver the re- 
maining 191 bundles and intimated that a 
claim may be scut in regarding the missing 
bales, tlic plaintiffs are not entitled to refuse 
that offer and claim damages in respect of 
the whole consignment. Their claim for 
damages is limited to the nine missing 
bundles. 1933 A.I..T. 1360=1933 A. 595. 

Refund. — Goods booked at owner’s risk- 
note at station of despatch — Freight re- 
calculated at first class rate at staiit>n of 
destination — Excess charged by Rail. Co. 
liable to be refunded. 107 I.C. 206=1928 
N. 52. 

Sec. 72 (2): “TH.^T responsidilii v” — 

Mf^yVNInc of. — The wonis 'that responsi- 
bility’ in S. 72 (2) can mean grammatically 
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(a) is in writing signed by or on behalf of the person sending or 
delivering to the railway administration the animals or goods, and 

(i>) is otherwise in a form^ approved by the ^[Federal Railway Autho- 
rity]. 

(3) Nothing in the common law of England or in the Carriers Act, 1865, 
regarding the responsibility of common carriers with respect to the carriage of 
animals or goods, shall affect the responsibility as in this section defined of a 
railway administration. 


Further provision with 
respect to the liability of a 
railway administration as a 
carrier of animals. 


73. ( 1 ) The responsibility of a railway administration under the last 

foregoing section for the loss, destruction or deterio- 
ration of animals delivered to the administration to be 
carried on a railway shall not in any case exceed, in 
the case of elephants or horses, five hundred rupees 
a head or, in the case of mules], camels or homed 
cattle, fifty rupees a head or, in the case of donkeys], sheep, goats, dogs or 
other animals, ten rupees a head, unless the person sending or delivering them 
to the administration caused them to be declared or declared them, at the time 
of their delivery for carriage by railway, to be respectively of higher value than 
five hundred, fifty or ten rupees a head, as the case may be. 


(2) Where such higher value has been declared, the railway administra- 
tion may charge, in respect of the increased risk, a percentage upon the excess 
of the value so declared over the respective sums aforesaid. 

(3) In every proceeding against a railway administration for the re- 
covery of compensation for the loss, destruction or deterioration of any animal, 
the burden of proving the value of the animal, and, where the animal has been 
injured, the extent of the injury, shall lie upon the person claiming the compen- 

sation. 


LEG. REF. ^ , 

1 For risk-note forms Prescribed under 
Cl. (&). sub-S. (2) of S. 72. Genl. 

^*2 SribstUu?ed ^f or ‘Governor-General in 

''ri^^l’rtVdVthr^i.idian RaUways Act 

(1890) Amendment Act (IX of 1896), b. 4. 

NOTES. 

“the responsibility of a railway administra- 
tion for the loss, destruction or deterioration 
of animals or goods delivered to the ad- 
ministration to be earned by railway as set 
forth in S. 72 (1) . The word "that was used 
in order not to repeat the same words over 
again which had already been used in S. 72 

(1) and not inS. 75 (1). 15 L. 596 — 1934 

^GcSds fali-tng under S. 75 — Risk-note 
Form X. if ultra vires.— When articles de- 
clared to fall under S. 75 exceeding Rs. lUO 
in value are sent without the extra percent- 
affe the railway can protect itself by an 
afreement under S. 72 provided the con- 

nftinns falling within that sub-section are 
s^tUfied and risk-note Form X is not «//ra 

^res IS L. 596=1934 L. 186. See 49 A. 

01 A 

Secs. 72 and 76: Standard of care.— 


The standard of care required of a bailee 
cannot be formulated as an inflexible 
practical rule applicable to all cases. The 
general principle is that the bailee should 
take such care as a man of ordinary prud- 
ence would take of his own goods. The 
bailee is liable for the servant’s acts done 
during the course of employment. The 
conduct of the Railway Administration with 
reference to such consi^ments in general 
and the suit consignment in particular should 
be considered. The Court has to see 
whether the company took the necessary 
steps to obviate the risk of loss and whe- 
ther thej' took adequate measures for pro- 
tecting the goods when such risk had already 
happened. Held, on the facts that the loss 
of jute consignment by fire in a railway 
shed was due to the negligence of the ser- 
vants of the company and the latter was 
liable for the loss. 58 C.L.J. 98^=37 C.W» 
N. 1109. , ^ 

Sec. 73 (1). — C/. the Railway and Canal 
Traffic Act, 1854 (17 & 18 Viet., c. 31), 

S. 7. , , 

Risk-note H. — Custody and care of goods 
of high order — Goods disappearing in spite 
of that — Inference of misconduct is stronger. 
20 A.L.J. 446=1928 A. 230=113 I.C. 743. 
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74, A railway administration shall not be res- 
Further provision with ponsible for the loss, destruction or deterioration of 

respect to the liability of a luggage belonging to or in charge of a passenger 

carrier of luggage. unless a railway servant has booked and given a 

receipt therefor. 

75. (1) When any articles mentioned in the second schedule are contained 

in any parcel or package delivered to a railway ad- 
ministration for carriage by railway, and the value of 
such articles in the parcel or package exceeds one 
hundred rupees, the railway administration shall not 
be responsible for the loss, destruction or deteriora- 
tion of the parcel or package unless the person 
sending or delivering the parcel or package to the administration caused its 
value and contents to be declared or declared them at the time of the delivery 
of the parcel or package for carriage by railway, and, if so required by the 
administration, paid or engaged to pay a percentage on the value so declared by 
way of compensation for increased risk. 


Further provision with 
respect to the liability of a 
railway administration as a 
carrier of articles of special 
value. 


NOTES. 

Sec. 75 (1). — Cf. the Carriers Act, 1830 
(11 Geo. 4 & 1 Will. 4, c. 69). S. 1. 

Applicability. — As to applicability of 
this section and Ss. 58 and 78, see 15 P. 394 
17 Pat.L.T. 268=163 I.C. 685=1936 P. 
393. Section applies to all articles specified 
in Sch. II whether they are of any special or 
exceptional value or not. 41 M.L.J. 603= 
14 L.W. 614. S. 75 does not apply when 
the value of a package does not exceed 
Rs. 100. 17 I.C. 419=23 M.L.J. 511. 

See also 15 L. 596=1934 L. 186. S. 75 (1) 
contemplates a declaration regarding the 
contents and their value, of each package, 
where the consignment consists of a number 
of packages. 15 P. 394=17 Pat.L.T. 208 
~1936 P. 393. A bar of silver, not having 
been packed in the sense of being contained 
in a complete outer covering, comes within 
the purview of S. 75. 116 I.C. 616=1929 

L. ^ 698. Where the door of a wagon, in 
which the goods consigned were kept, was 
<^ly sealed but not locked, the failure to lock 
the wagon docs not constitute wilful neglect 
within the meaning of the risk-note Forms A 
and B. 118 I.C. 876=1929 N. 315. Mere 
^gning of a risk-note docs not bind tne 
Company. ^ The section embraces the theft 
of goods in transit even though the actual 
of the theft is not proved. 34 A. 656 
= 16 I C. 369. See also 43 B. 386=21 
L.R. 6. Loss of package — Company's 
liability — Necessity of declaration — Package, 
*^«aning of. 13 A.L.J. 658=30 I.C. 400 
=37 A. 463. Sec also 43 B. 386=49 I.C. 
396=21 Bom.L.R. 6 (oo appeal from 
20 Bom.L.R. 591=41 I. C. 401). Loss by 
* . ^y nicans of fraud is clearly a "loss” 

meaning of this section. 61 C. 

37=1934 C. 783; 44 L.W. 333 
= i^36 M W.N. 995=163 I.C. 840 (1) = 
1936 M. 491. Where only part of the goods 

owner can only recover under 
.'3 (2) such portion as represents the loss 
which he has sustained. The owner cannot 
recover the whole of the declared value in 
respect of a portion of the goods. 15 P. 


304=17 Pat.L.T. 268=1936 P. 393. When 
a certain valuation has been placed upon 
certain goods carried by a Rail. Co. under 
S. 75 (1) and the Rail Co. has fixed the 
rate of carriage on that basis, the owner of 
the goods is estopped from going beliind that 
declaration and from alleging that the de- 
clared value is not the true value of the 
goods, 15 Pat. 394=1936 Pat. 393. In 
the case of valuable goods, declaration of 
value is a matter of importance to the rail- 
way administration, as it would put the 
responsible officers of the Railway on their 
guard and they would take special care to 
guard the parcel. Where the plaintiff has 
omitted to make the requisite declaration, 
suit for loss of parcel must fail as he is hit 
by S. 75, and he cannot escape the effect of 
the section on the ground that the loss hap- 
pened by the negligence or connivance of 
railway servants. 61 C. 599=152 I.C. 37 
= 1934 C. 783. To avoid liability under 
S. 75. a Rail. Co. must establish first that 
the articles composing the consignment were 
articles mentioned in the second schedule to 
the Act, and, secondly, that the total value 
of tlic consignment exceeded Rs. 100. 42 

A. 76=17 A.L.J. 1031. ‘Shawls' in 
Cl. (»i) of Sch. II should not be interpreted 
in a restricted sense. See 65 I.C. 99=41 
M.L.J. 603. Declaration of contents and 
weight is not a declaration of contents and 
value as contemplated by S. 75. See 96 
I.C. 193=24 A.L.J. 728=1926 A. 552, 
Goods requiring insurance — Failure to insure 
— Consignment for carriage over two railway 
lines — Suit for compensation for non-deli- 
very — Proof of loss. See 24 A.L.J. 305= 
1926 A. 299. 

Risk-note Forms A and B — Loss of con- 
signment — Standard of pr<x)f — Burden of 
E'ROOK. — The law does not lay down 
any particular standard of proof in the case 
of a loss of a consignment sent through a 
Rail. Co. under risk-note Forms A and B, 
and the direct evidence of those witnesses 
who actually dealt with the consignment in 
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(2) When any parcel or package of which the value has been declared 
under sub-section (1) has been lost or destroyed or has deteriorated, the com- 
pensation recoverable in respect of such loss, destruction or deterioration shall 
not exceed the value so declared, and the burden of proving the value so de- 
clared to have been the true value shall, notwithstanding anything in the declara- 
tion, lie on the person claiming the compensation. 

(3) A railway administration may make it a condition of carrying a 
parcel declared to contain any article mentioned in the second schedule that a 
railway servant authorized in this behalf has been satisfied by examination or 
otherwise that the parcel actually contains the article declared to be therein. 


76. In any suit against a railway administration for compensation for loss, 

. . destruction or deterioration of animals or goods deli- 

Burden of proof in suits vered to a railway administration for carriage by rail- 

or goods. way, it shall not be necessary for the plaintiir to prove 

how the loss, destruction or deterioration was caused. 


NOTES. 

question is the best available evidence that 
the Rail. Co. can produce to prove the loss. 
The Rail. Co. in such a case is not bound 
to produce the reports made by its servants 
in connection with the loss of the goods 
unless the consignee has moved the Court to 
compel the company to produce such docu- 
ment. 118 I.C. 876=1929 N. 315. Where 
a Rail. Co. proved that the goods, for the 
non-delivery of which damages were claim- 
ed, were loaded in a certain wagon at a 
certain station, that they arrived in fact at 
another station, at which the locks were 
examined and found to be safe, and that at 
the next station the door of the wagon was 
found open and the goods had disappeared, 
held, that the Rail. Co. had made such dis- 
closure as was contemplated by the risk-note 
Form B. 114 T.C. 51 = 1929 L. 887. It is 
not the dutv of a Rail. Co. to give evidence 
regarding a portion of journey which was 
uneventful especially when such details are 
not spccificallv asked for by the plaintin, 
125 I.C. 327=1930 L. 557. Where a person 
seeks to recover damages as price of goods 
sent at the ordinary railway parcel rate and 
lost while in custody of the Railway Ad- 
ministration, he must prove first that he 
entrusted the parce to the Railway Admi- 
nistration and that it did not contain any of 
the excepted articles mentioned in the second 
schedule, exceeding Rs. 100 in value. It is 
not for the Railway Administration to prove 
the contrary. 35 C.W.N. 452=58 C. 98^ 
Risk-note is not ultra vires. 15 L. bVo — 

150 I.C. 709=1934 L. 186. 

Sec. 75 (2). — The words “shall not exceed 

the value so declared” in S. 75 (2) imply 
that a claim may be less than the vahie de- 
clared under sub-S. (1). IS P- 
Pat.I..T. 268=1936 P. 393. ,.S. 75 (2) 

cannol be understood as merely limiting t 
total compensation recoverable for of 

the goods or any part of them; and if the 
section stood alone, there might be much 
to be said for the view that the compensa- 
tion is not limited further than it expressly 
limited by statute. 15 P. 3^. But S. 73 
(2) must be read m conjunction with bs. 


and 78 of the Act. The “declaration” made 
for the purposes of S. 75 is not a separate 
thing from the “account” and “description” 
referred to in S. 58. If the account or 
description or declaration is materially false, 
the provisions of S. 78 will become appli- 
cable. 15 P. 394. 

Sec. 76: Appltcabiutv. — S. 76 does not 
apply to contract limiting Rail. Co.’s liabi- 
lity under S. 72 of the Act. 78 I.C. 449 
= 1925 C. 306: nor where there is a risk- 
note. 43 M. 671; 11 L.W. 358; 41 C. 576; 
18 L.W. 322=1942 M. 388. The ordinary 
liability under S. 76 is limited by the special 
agreement entered into under a risk-note in 
Form B. 75 I.C. 26=1924 P. 812. “Dete- 
rioration,” meaning of — Abstraction from 
parcel is also deterioration. 5 P. 465=96 
I.C. 605 = 1926 P. 384. 

Burdkn of Proof. — In suits for damages 
for non-delivery of goods entrusted to a 
Rail. Co. the primary question is whether 
the company has taken as much care of the 
goods as a man of ordinary prudence would 
\indcr similar circumstances, take of his own 
goods of the same description. As regards 
burden of proof, S. 76 does no more than 
take away from the plaintiff a burden which 
in any case lies upon the defendant under 
S. 106, Evidence Act, vis., to prove facts 
which are within his special knowledge. It 
is for the defendant to place all the mate- 
rials before the Court and if there is a 
failure on the defendant’s part in this respect, 
the Court may presume that if produced 
such materials would have gone against the 
defendant. Upon materials produced by the 
defendant the plaintiff must show that there 
was want of due diligence or that there 
negligence on the part of the latter or his 
servants or agents. 58 C.L.J. 98=37 C. 
W.N. 1109. Where from the terms of the 
contract it appears that the plaintiff knew 
of the fact that the goods tendered to the 
railway were either in bad condition or defec- 
tively packed and understood to hold the 
railway “harmless and free from all 
responsibility for the condition in which the 
aforesaid goods may be delivered to the con- 
signee at destination and for any loss arising 
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77 . A person shall not be entitled to a refund of an overcharge in respect 

animals or goods carried by railway or to compen- 
Nohficatioii of claims to sation for the loss, destruction or deterioration of 

to compensa°tT<S^‘'for® osses ? O’- goods delivered to be so carried, unless 

his claim to the refund or compensation has been 
preferred in writing by him or on his behalf to the railway administration with- 
in SIX months from the date of the delivery of the animals or goods for 
carriage by railway. 


NOTES. 

from the same except upon proof that such 
loss arose from misconduct on the part of 
^e Railway Administration's servants,” he 
is not relieved of the necessity of proving 
that the loss or damage had arisen from mis- 
conduct on the part of the railway servants 
py.S- 76. This, however, only shows that 
if it is clear that the damage has been caused 
by the misconduct of the railway servants. 
It IS not necessary for the plaintiff to prove 
how their misconduct has caused the loss 
155 I.C. 97=1935 A.L.J. 640=1935 A. 525. 
^^^signment — Risk-note Form A — Shortage 
-—Onus is upon consignor to prove that the 
shortage was due to pilferage of the Railway 
servants. 65 I.C. 583=1923 A. 234 (2). 
See also 86 I.C. 393 (1) = 1925 B. 96; 43 
C*!-*!* 211 — 1926 C, 9^. In case of risk- 
^9.^® Form B, burden of proving loss through 
wilful neglect of company is on plaintiff. 
90 I.C. 1054=1926 L. 40. 

Sec. 77. — The object of S. 77 is to pre- 
vent stale and possibly dishonest claims for 
loss, when owing to delay it might be im- 
possible to trace the transaction or check 
the allegations made, and when tlie evidence 
necessary to rebut a dishonest claim might 
no longer be available. It is intended as a 
weapon of defence against fraud, not as 
a means to enable the railway authorities to 
their customers of their just dues. 
57 C. 1286=1930 C. 332. The object of the 

that the company gets notice. 
e 202=45 M. 135 (F.B.). Agent 

ot a Railway is not viewed as an agent but 
D ^P*'‘99‘pal. 7 L. 238=1926 L. 253 

“Loss” includes non-delivery. 28 
C^.W.N. 438=72 I.C. 714; 6 P.L.T. 565= 
W I.C. 374. No notice under S. 77 is 
necessary in the case of a claim for non- 
delivery or misdelivery. Such a notice is 
required only when the claim is one for 
9®*^*’“^**°*^ deterioration of goods. 

794=1937 All. 632. See also 
31 N L.R. (Sup.) 79=1936 Nag. 21. 

Applicabii-Ity. — Section 7/ rcfcr> only to 
a suit against the carrier in his capacity as 
a earner for the loss, destruction or deterio- 
ranon of the goods. The section therefore 
refers to the special liability of the carrier 

application to the broad 
uabihty of the Rail. Co. in the case of l'»rt- 
easors quite apart from their position of 
railway earners. And therefore no notice 
Wi bringing such a suit. 

151 I.C. 995=1934 P. 507. Where goods 
had reached their destination and liad never 
been lost from the possession of the Rail. 


Co. but were in the lost property office and 
were sold by public auction against the ex- 
press direction of plaintiff. Held, that, in 

c against the Rail. Co., 

// did not apply and that no notice under 
It was necessary. 1935 A. 601. 

‘‘Loss^', “Non-delivery”, “Deterioration”. 
-—It is settled law that in the case of damage 
claimed for non-delivery of a consignment 
no notice is necessary under S. 77, because 
the word “loss” does not include non-deli- 

P. 109; 134 I.C. 93 

585; 61 C. 559 
= 152 I.C. 37=1934 C. 783; 31 N.E.R. 

(Supp.) 79=^61 I.C. 867=1936 N. 21 . 
But see 97 I.C. 474=1926 A. 698. Notice 
essential. 47 A. 136=85 I.C. 474- 73 I r 

?■ 6 P L.T.’ 

A^otice of loss necessary. 1922 
L- 72 (1); 5 P. 106=1925 P. 727. But see 

— 1922 P. 106 contra. Claim 
simply f or compensation for non-clelivery — 
Notice IS necessary, 1924 P. 315- 41 M 

P- 106; 12 O.L.J. 162=1925 O. 

A. suit for damages in respect of cer- 
tain bales of piece-goods which at the end 
ot the transit were found tampered with is 
a claim for compensation for the loss of 
goods within the meaning of S. 77 for which 
notice IS iiccessary. 34 C.W.N. 1079=1931 
C. 306. The word '^deterioration'* does not 
cover the fall in the market value of the 
goods which is due to the delay in delivery. 
27 A.L.J. 859=1929 A. 597 (2). S. 77 
refers only to loss, destruction or deteriora- 
tion of goods and has nothing to do with 
detention or conversion of goo<ls. 57 C 
1286=128 I.C. 248=1930 C. 332. Where 
tlie railway officials delivered the goods in 
contravention of the c.xpress and definite 
instructions of sender, held, that the case 
fell witliin the exception of the risk-note B 
as the misdelivery was due to misconduct 
of the officials an<l that the railway was 
liable for damages. 144 I.C. 404=1933 L. 
425 . 

Co.mim;ns..\tion for pilferred goods — 
Notice must be given within six months from 
debvery of goods to company. 22 A.L.J. 

Notice -When unni^cessaky .—Section 77 
IS mandatory and does not contemplate that 
a notice should be given in anticipation. Tlie 
object ot S. 77 is only to prevent stale and 
dishonest claims for loss and not to enable 
the railway authorities to deprive their 
cnistonicrs of their just dues. But the raiU 
way authorities are entitled to have due 
notice of the total extent of the claim pre- 
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NOTES. 

ferred against them. 1939 N.L.J. 124= 
1939 Nag. 141. Where Rail. Co. alleges 
non-receipt of articles. 22 A.L.J. 897=80 
I.C. 725. Damages for short delivery of 
goods. 79 I.C. 602=1924 N. 28. See also 
1936 Nag. 21. But see 90 I.C. 572=1925 
O. 615, contra. Suit for refund of over 
charge — No notice necessary. 97 I.C. 474 
= 1926 A. 698. S. 77 certainly assumes the 
possibility of claims for overcharge, but all 
it means is that where such a claim lies in 
law then it cannot succeed unless notice 
within six months has been given. It does 
not provide a remedy under the Act; it only 
cuts down the remedy in cases where claims 
\yould lie according to the general law. An 
overcharge is simply a charge of more than 
is permitted by law. The word should be 
interpreted in a wide sense. 1939 N.L.J. 
124=1939 Nag. 141. 

Notice to whom to be given. — A notice 
under S. 77 would not dispense with a notice 
under S. 80 of the C.P. Code, when the 
Secretary of State is the defendant. 1932 

A. L.J. 1033. Adequacy of notice is a ques- 
tion of fact. 47 C.L.J. 611. Notice given 
to subordinate official and not to the Agent 
is not sufficient. 45 A. 353=21 A.L.J. 223; 
29 O.C. 80=1925 O. 419; 28 A. 552; 33 A. 
544; 4 L. 46=1923 L. 84; 92 I.C. 548=50 

B. 84. Notice to Traffic Manager does not 

in law amount to notice to the Agent. ^ 
A. 645=20 A.L.J. 664; 27 Bom.L.R. 1500; 
33 A. 544; 1926 B. 138; 28 C.W.N. 43^ 
72 I.C. 714; 1926 O. 1. But jcc also 1926 
L. 572 and 253. Notice required by Ss, 77 
and 140 must be served on the Agent of the 
Company and not on the Traffic Manager 
of the Company. The mere fact that in 
practice claims siich as the one pi.it forwarc 
by a party are dealt with by Traffic Manager 
will not bv itself be sufficient to ^ 

notice to the Traffic Manager valid l^w . 
Such notice is invalid unless it 

the Agent had authorised the ^ 

to receive such notice on his |>ehalt • i . 

1,.R. 163=133 T.C. 283=1931 L 6 ^ 

"Cause of action” means every 
it would be necessary f®/ the 

prove in order x 77 a 

SSI xiB ^ 

ff*rred his claim m writing to the agent ot 
the Railway at its head office. Conse- 
mTcntlv thi^is a fact which it is necessary 
?o prove in a suit against the railway^ for 

compensation and is par /-ioaI-) 2 Cal 

auction for the suit. I.L.K. t lv-+W f 
ir^ The mere fact that the power of deal- 
ing with claims for compensation has been 

delegated by the Agent to the Divisional 
Traffic Manager does not entail 
of a claim to compensation given to the 
Divisional Traffic Manager and not to tl^ 
Atrent is a valid notice. 10 Pat.L.T. 24 — 
112 I C 616. According to S. 77 the notice 
must be addressed to the Railway Adminis- 


tration from which compensation is demand- 
ed. Notice under S. 77 to one Railway 
Administration cannot avail a party to 
claim against another Railway Administra- 
tion. 35 C.W.N. 338=1931 C. 585. R. 6 
of the N. W^. Railway Goods, Tariff which 
provides that any application in connection 
with claims for compensation and refund of 
overcharges relating to Karachi division 
should be made to Divisional Commercial 
Officer, Karachi, does not at all refer to the 
statutory notice as required by Railways Act 
and, therefore, notice required by S. 7 should, 
to be valid, be addressed to the Agent. 117 
I.C. 769=1929 S. 238. In the case of a 
railway administered by Government, there 
being no such official as the manager, a 
notice sent to the Chief Commercial Manager 
is sufficient and fulfils the requirements of 
S. 77. 57 C. 1286=52 C.L.J. 260=1930 C. 

332. But 12 Pat.L.T. 681 = 1931 P. 393. 
In the case of a Railway administered by the 
Government, notice to the Secretary of State 
is indispensible . Notice to the Manager of 
the Railway Administration is not sufficient. 
12 P.L.T. 681=1931 P. 393. See also 10 P. 
466=1931 P. 326. Amount of claim need 
not be stated in notice. 89 I.C. 490 — 1925 
N. 405; 3 P. 76=1924 P. 98 

Goods carried over different railways-— 
Notice must be given to the Agent of each 
r&ilw 3 y« 46 B. 176^^23 Born*L*R* 800 . 
Notice to agent’s nominee is notice to agent. 

7 L 238 (F.B.). The date of announcing 
the order to the party is the starting point. 
116 I.C. 317=1929 L. ^9. 

Secs. 77 and 140. — There is nothing m 
S. 77 or S. 140, which rnakes it imperative 
on plaintiff to mention in the plaint that 
refund bad been demanded from the Rail- 
way Administration in the manner required 
by law. If the fact is denied by the de- 
fendant but appears from the evidence, the 
plaintiff’s suit is not liable to be dismissed. 
Where in a suit for refund of overcharge 
realised by the Rail. Co. the plaint recited 
that a notice under S. 80, C.P. Code, 
been given to the manager of the Rail. Co. 
within six months of the delivery of the 
goods and more than two months before 
the institution of the suit, that there 

was substantial compliance with the require- 
ments of Ss. 77 and 140 and that the suit 
could not be dismissed on that ground. 14/ 
I.C. 205=1932 A. 381. S. 140 merely 
provides a safe and unanswerable method 
for serving a claim upon the Railway Ad- 
ministration and enacts in effect that service 
upon the Agent is service upon the coni- 
pany. But S. 77 en^acts that ‘he service 
must be upon the administration. If tne 
company by its course of business holds up 
any particular official as competent to deal 
with claims, then service of notice upon such 
an official must be taken as against the com- 
pany to be service upon the company. 
where the company has all along persisted 
in a course of business by which they allow- 
ed the District Traffic Superintendent to 
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Settlement of compensa- 
tion for injuries to officers, 
soldiers, airman and follow- 
ers on duty. 


78. Notwithstanding anything in the foregoing provisions of this Chapter, 

^ railway administration shall not be responsible for 
ponsibility in case of goo^ds ^^e loss, destruction or deterioration of any goods 
falsely described* witxi respect to the description of which an account 

false has been delivered under sub-section 
(1) of section 58 if the loss, destruction or deterioration is in any way brought 
about by the false account, nor in any case for an amount exceeding the value 
of the goods if such value were calculated in accordance with the description 
contained in the false account. 

79. Where an officer, soldier, ^[sailor], ^[airman] or follower, while 

being or travelling as such on duty upon a railway 
belonging to, and worked by, the Government, loses 
his life or receives any personal injury in such cir- 
cumstances that, if he were not an officer, soldier, 

, ‘[sailor], ^[airman] or follower being or travelling as 

such on duty upon the railway, compensation would be payable under Act ®No. XIII 
of 1855, or to him, as the -case may be, the form and amount of the com- 
I^nsation to be made in respect of the loss of his life or his injury shall, where 
there is any provision in this behalf in the military ‘[naval] ^[or air-force] 
regulations to which he was immediately before his death, or is, subject, be 
determined in accordance with those regulations, and not otherwise. 

80. Notwithstanding anything in any agreement purporting to limit the 

c,,:*- liability of a railway administration with respect to 

for injury to ^*throug?u traffic while on the railway of another administration, 
booked traffic. a suit for compensation for loss of the life of, or per- 

... . sonal injury to, a passenger, or for loss, destruction 

or aeterioration of animals or goods where the passenger was or the animals or 
goods were booked through over the railways of two or more railway adminis- 
trations, may be brought either against the railway administration from which 
me passenger obtained his pass or purchased his ticket, or to which the animals 
or goods were delivered by the consignor thereof, as the case may be, or against 
the railway administration on whose railway the loss, injury, destruction or 
deterioration occurred. 


LEG. REF. 

‘Inserted by Act XXXV of 1934. 

* ^serted by Act X of 1927. 

® The Indian Fatal Accidents Act, 1855. 


. NOTES. 

deal with claims for compensation and nev' 

111 £?• of their correspondence, t 

the filing of the written slatctucnt. did ll 
cony>any suggest that the notice to him w: 

u that the pica was not ojx 

to the Company that there had been no soft 

under S. 140. 13 P.L.T. 6^ 

'♦S. Sec also 10 P.L.T. 24=11 

1 . 1 -.. olo* 

^ 120; 132 T.C. 336: 

W.J 1 A.L.J. 367. Applicability and scopc- 
i^onsignmcnt of goods — Account and dc 
cnption and declaration as to nature ai 


value of goods materially false— Liability 
"y (or loss— Extent of. 15 P.'3 


company 
= 1936 P. '393. 

28 C. 401 (P.C.) ; 2 ( 
M.L.T. 251; 34 I. A. 115= 
247 (P.C.); 28 M. 479; 24 B 
oec. 80 : Principle of section. — T1 
principle underlying S. 80 is that tlic rai 


way which takes delivery of goods with an 
undertaking to carry it safe, is an agent for 
tlie railways over which the goods have to 
pass in order to reach its destination and 
z'ice z’ersa. The consignor is a third person. 
He contracts with the particular railway to 
deliver to him, at a particular station, the 
goods consigned ana the arrangement of 
carrying the goods is between the railways 
over which the goods have to pass and has 
nothing to do with the consignor. He may 
sue the company to which the goods are 
delivered or the company on whose railway, 
the loss, injury, destruction or deterioration 
occurred or both. 1933 P. 630. Goods 
consigned to one railway for carriage to 
destination on another railway — Goods found 
to weigh less at destination — Request bv 
consignee for memorandum as to weight and 
condition of goods — Refusal by railwaj’ — 
Refusal by consignee to take delivery — 
Liability of latter railway to damages. 
Held, It w-as not liable. Held, further, that 
the refusal by the latter railway to deliver 
the goo<Is on the consignee’s terms could not 

“loss” within the meaning of 
S. 80, nor could the refusal be deemed to 
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Limitation of liability of 
railway administration in 
respect of accidents at 
sea. 


The Civil Court Manual (Imperial Acts.) 

81. [Limitation of liability of railway administration in respect, of traffic- 

on inland waters by vessel not being part of railway, Rep. by tl^e Indian Railways 
Act (1890), Amendment Act (/X of 1896), section 5. , 

82. ( 1 ) When a railway administration contracts to carry passengers, 

animals or goods partly by railway and partly by sea, 
a condition exempting the railway administration 
from responsibility for any loss of life, personal in- 
jury or loss of or damage to animals or goods which 
may happen during the carriage by sea from the act 

of God, the King’s enemies, fire, accidents from machinery, boilers and steam 
and all and every other dangers and accidents of the seas, rivers, and naviga- 
tion of whatever nature and kind soever, shall, without being expressed, be 
deemed to be part of the contract, and, subject to that condition, the railv^y 
administration shall, irrespective of the nationality or ownership ’ of the ship 
used for the carriage by sea, be responsible for any loss of life, personal injury 
or loss of or damage to animals or goods which may happen during the carnage 
by sea, to the extent to which it would be responsible under Merchant Shipping 
Kct, 1854, and the "Merchant Shipping (Amendment) Act, 1862, if the ship were 
registered under the former of those Acts and the railway administration were 
owner of the ship, and not to any greater extent. is 

(2) The burden of proving that any such loss, on 

mentioned in sub;section (1) happened during the carriage by sea shall he on 

the railway administration. 

CHAPTER VIII . 

Accidents . . , . 

83 When any of the following accidents occur 

an. aCaen. ^ hunt 

as defined injhe U ^a^Trai/ carrying 

passenge^rs any train carrying passengers or of any part of 

such a train ; . ^ ^ f ^ description usually attended with loss of 

human Sffe or"^ wtth lch grievous hurt as aforesaid or with sertous mjury to 

orooertv ; 

I.C. 77=12 A.L.J. 339; 1926 L. 116; 1926 

A. 698. Goods sent over several railways 
— Loss on particular line not proved liabi- 
lity. 1923 A. 145. See also 3 2^, 

6 L. 499. Plaintiff can implead both com- 
panies in suit. Although S 80 gives plain- 
tiff the option to sue any of two companies 
through whom the goods have been carried, 
it by no means prohibits him from implead- 
ing both the companies in a suit. 
many cases it may be difficult for the plain- 
tiff to know before the institution of the 
suit on which line the loss actually occurred. 
121 I.C. 828=1930 A. 132. See also 34 C. 
W N. 1079=1931 C. 306. 

Sec. 82. — -Cf. the Regrulation of Railways 
Act 1868 (31 & 32 Viet., c. 119), S. 14 and 
the Regulation of Railways Act, 1871 (34 
& 35 Viet., c. 78), S. 12. 

See 34 C. 419; 18 C. 427. , „ _ 

Sec. 83. — C/. the Regulation of Railways 

Act, 1871, (34 & 35 Viet. ; c. 78) ; S. 6. 

1924 M.W.N. 899,. 51 C. 861;: 1925 

C. 108. 


Report of railways acci- 
dents. 


leg. ref. 

1 See now the Merchant Shipping Act, 1894 
(57 & 58 Viet., c. 60) , ^ 

notes. ^ 

be a tort. 1936 M. 878=71 MT.J. 325. 

“Loss” includes loss by misdelivery. 2 L. 
133 (F.B.). “Deterioration m S. HU 

includes decrease in market value con^quent 

on detention. Ill P.R. 1912—15 I.C. 19. 
Where goods carried by different railways 
were lost in transit, to attach liability on any 
particular railway, one must prove that the 
loss occurred on the line of that railway. 23 
I.C. 22=19 C.L.J. 434. See also 1939 
Cal. 377. Suit for refund of overcharge 
does not lie against transferring railway. 25 
A.L.J. 89=49 A. 236. Goods lost m 

transit — Suit against two railway companies 
having control over the route — Appeal only 
acaiiist one defendant company — Ison join- 
der of the other defendant fatal to appe^. 
6 P. 105=1927 P. 344. See also 21 I.C- 
428=11 A.L.J. 775 (Note); 34 A. 422, 25 
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Power to make rules re- 
garding notices of, and en- 
quiries into, accidents. 


(^) any accident of any other description which the ^[safety controlling 
authority] may notify in this behalf in the Official Gazette; 

the railway administration working the railway and, if the accident hap- 
pens to a train belonging to any other railway administration, the other railway 
administration also shall, without unnecessary delay, send notice^ of the 
accident to the Provincial Government and to the Inspector appointed' for the 
railway ; and the station master nearest to the place at which the accident oc- 
curred or, where there is no station master, the railway servant in charge of the 
section of the railway on which the accident occurred shall, without unneces- 
sary delay, give notice of the accident to the Magistrate of the district in which 
the accident occurred, and to the officer in charge of the police station within 
the local limits of which it occurred, or to such other Magistrate and police 
officer as the '[safety controlling authority] appoints in this behalf. 

84. The '[safety controlling authority] may 
make rules^ consistent with this Act and any other 
enactment for the time being in force for all or any 
of the following purposes, namely : — 

(o) for prescribing the forms of the notices mentioned in the last fore- 
going section, and the particulars of the accident which those notices are to 
contain ; 

(6) for prescribing the class of accidents of which notice is to be sent by 
telegraph immediately after the accident has occurred; 

(r) for prescribing the duties of railway servants, police officers. Inspec- 
tors and Magistrates on the occurrence of an acident. 

85. Every railway administration shall send to the '[safety controlling 

c. , . . . , authority] a return of accidents occurring upon its 

acddems^.^*°" return of railway, whether attended with personal injury or not, 

in such form and manner and at such intervals of 
lime as the '[safety controlling acthority] . 

86. Whenever any person injured by an accident on a railway claims com- 

, pensation on account of the injury, any Court or per- 

having by law or consent of parties authority to 
son injured in railway acc^- determine the claim may order that the person injured 
dent. be examined by some duly qualified medical practi- 

. . tioner named in the order and not being a witness on 

either side, and may make such order with respect to the cost of the examina- 
tion as it or he thinks fit, 

CHAPTER IX. 

Penalties and Offences. 

Forfeitures by Railzvay Companies . 

If a railway company fails to comply with any requisition made under 


87. 


1 c u . leg. ref. 

Substituted for "Governor-General in 
Council' by A.O., 1937. 

v> such notice, see Supplement to Assam 

T vf * of accidents on E.I. and 
.M. Railways in Central Provinces, see 
Centrl. Provs. ^cal R. & O. 

^ notification appointing the Commis- 
ner of Police, Madras, to receive reports 
r^lway accidents happening within the 
O *Vol Madras, see Mad.R.fi: 

* For rules under this sections. d4 and 
C.C.M.— 539 


S. 85 as to notices of accidents occurring In 
the course of working a Railway, ive Genl 
btats. K. and O., Vol. III. 

NOTES. 

Sec. 84. — The Act does not empower a 
Magistrate to make an inquiry as to the true 
. Railway servant. 35 I. 

S.L.R. 64. On this section, see 
52 B. ^=30 Bom.L.R. 392=1928 B. 162. 

Sec. 86.*~C/. the Regulation of Railways 
Act, 1868 (31 & 32 Viet., c. 119), S, 26. 
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Penalty for default in 
compliance with requisi- 
tions under section 13. 


section 13, it shall forfeit to the ^[safety controlling: 
authority] the sum of two hundred rupees for the 
default and a further sun of fifty rupees for every day 
after the first during which the default continues. 


88. If a railway company moves any rolling-stock upon a railway by 

steam or other motive power in contravention of 

sub-section (2), or opens or uses any 
21 or 24. railway or work in contravention of section 18, section 

19, section 20 or section 21, or reopens any railway 
or uses any rolling-stock in contravention of section 24, it shall forfeit to the 
[safety controlling authority] the sum of two hundred rupees for every day 
during which the motive power, railway, work or rolling-stock is used in con- 
travention of any of those sections. 


89. If a railway company fails to comply with the provisions of * 

* * * * *] section 54, sub-section (2) 

or section 65, with respeft to the books or other docu- 
ments to be kept open to inspection or conspicuously 
posted at stations on its railway, it shall forfeit to the 
^[Federal Railway Authority] the sum of fifty rupees 
for every day during which the default continues. 


Penalty for not Iiavin^ 
certain documents kept or 
exhibited at stations under 
section 54 or 65, 


90. If the railway 

Penalty for not making 
rules as required by section 

47, 

continues : 


company fails to comply with the provisions of section 
47 with respect to the making of general rules ®‘[and 
the keeping thereof open to inspection] it shall forfeit 
to the * [general controlling authority] the sum of 
fifty rupees for eveiy day during which the default 


^[Provided that where the safety controlling authority is dixerent from 
the general controlling authority, the safety controlling authority may take pro- 
ceedings for the recovery of the said penalty if in the opinion of the safety con- 
trolling authority the default is a default which relates to safety.] 


LEG. REF. 

1 Substituted for “Government*’ by A.O., 
1937 

2 The words “section 47, sub-section (6)“ 

omitted by ibid. 

3 Inserted by ibid. 

NOTES. 

Sec. 89: Scope of Chapter IX and the 
nature of offences and penalties contemplat- 
ed therein. See 11 C.\V.N. 583=5 C.L.J. 
47; 11 C.W.N. 100. 

Power of IvrAciSTRATE to inquire about 

HEIRS OF DECEASED RAILWAY SERVANT- Thc 

Railways Act does not empower a Magis- 
trate to 'make an inquiry as to the true heirs 
of a deceased Railway servant. 17 Cr.L.J. 
368=35 I.C. 672=10 S.L.R. 64. 

JURISDICITON OF MAGISTRATE UNDER RAIL- 
WAYS Act — Case-law — Rulings under the 
OLD Law. — A Subordinate Magistrate (First 
Class) has no jurisdiction to punish for an 
offence under S. 17 of Act XVIII of 1854. 
It was suggested that the Act in this respect 
required amendment so as to give Subordi- 
pate Magistrates such jurisdiction. 3 B.II. 


C.R. (C.) 54. See also 7 ’M-.'il.C,. (App.) 
8; 4 M.H.C.R. (App.) 9. A full power 
Magistrate had no jurisdiction to con- 
vict a person of an offence punish- 
able under S, 26 of Act XVIII of 
1854. 3 B.H.C.R. (Cr.) 10. S. 30 of 

Act XVIII of 1854 and S. 2 or the Cr. 
P. Code, show that offences under the former 
Act punishable with fine exceeding twenty 
rupees are not triable by Magistrates inferior 
to a First-class Magistrate. Rat. Un. Cr. 
C. 83= Cr. Rg. 28 — 7—74. A Sessions 
Judge had no authority to direct a fresh trial 
of a charge of an offence under S. 26 of the 
old Railways Act which has been dismissed 
by the Magistrate. 6 M.H.C.R. (App.) 
41. See now 110 I.C. 589=29 Cr.L.J. 733 
= 1928 B. 909; 43 B. 888. 

Fine, how to be recovered. — S. 34 of Act 
XVIII of 1854 prescribed the mode in which 
fines are to be recovered by distress and 
sale. It was only on the return of the war- 
rant of distress unsatisfied, or on the Magis- 
trate being otherwise satisfied that no suffi- 
cient distress existed that imprisonment could 
be imposed. 6 M.H.C.R. (App.) 37. 
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91. If a railway company refuses or neglects to comply with any decision 

of the ^[safety controlling authority] under section 

comp’s' with decfsTon'^lnder H shall forfeit to the "[safety controlling author- 

section 48. sum of two hundred rupees for every day 

during which the refusal or neglect continues. 

92. If a railway company fails to comply with the provisions of section 52 

or section 85 with respect to the submission of any 
delay in sub- return, it shall forfeit to the * [authority to which the 

tion 52 or 85. return should have been submitted] the sum of fifty 

rupees for every day during which the default 
continues after the fourteenth day from the date prescribed for the submission 
of the return. 

93. If a railway company contravenes the provisions of section 53 or 

section 63, with respect to the maximum load to be 
carried in any wagon or truck, or the maximum 
number of passengers to be carried in any compart- 
ment, or the exhibition of such load on the wagon or 
truck or of such number in or on the compartment, or 

knowingly suffers any person owning a wagon or truck passing over its railway 
to contravene the provisions of the former of those sections, it shall forfeit to 
the ^[appropriate authority] the sum of twenty rupees for every day during 
which either section is contravened. 

^[In this section ‘the appropriate authority’ means in relation to a contra- 
vention with respect to the maximum load to be carried in any wagon or truck, 
the safety controlling authority, and, in relation to any other contravention, the 
general controlling authority.] 

94. If a railway company fails to comply with any requisition of the 

^[safety controlling authority] under section 62 for 

Penalty for failure to provision and maintenance in proper order, in any 

comply with requisition train worked by it, which carries passengers, of such 

under section 62 for main- efficient means of communication as the ^[safety 

means of com- controlling authority] has approved, it shall forfeit to 
mumcation between pas- .i_ or r .. .. ii- ..i i h r 

sengers and railway scr- * [safety controlling authority] the sum of twenty 

vants. rupees for each train run in disregard of the requisi- 

tion. 


Penalty for neglect of 
provisions of section 53 or 
63 with respect to carrying 
capacity of rolling-stock. 


95. If a railway company fails to comply with the requirements of section 

64 with respect to the reservation of compartments 
for females or the provision of closets therein, it shall 
forfeit to the ® [general controlling authority] the sum 
of twenty rupees for every train in respect of which 


Penalty for failure to 
reserve compartments for 
females under section 64. 


the default occurs. 

96. If a railway company omits to give such notice of an accident as is 
r 3 u £ required by section 83 and the rules for the time 

give*^"the noticer of "\cci^ being in force under section 84, it shall forfeit to the 
dents required by section * [safety controlling authority] the sum of one hundred 
83 and under section 84. rupees for every day during which the omission 

continues. 


, ^ ^ . LEG. REF. 

Substituted for “Governor-General in 
Cou^il” by A.O., 1937. 

Substituted for “Government" by ibid. 

® Inserted by ibid. 


NOTES. 

Sec - 91. ^—Cf . the Railway Regulation 

Viet., c. 55), S. 11. 

Sec. 94.— C/. the Regulation of Rail- 
ways Act, 1868 (31 & 32 Viet., c. 119), 

w • fcte • 
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97. (1) When a railway company has through any act or omission for- 

Recovery of penalties. teited any sum *] under the foregoing provisions 

• ■ 4 . Chapter, the sum shall be recoverable by suit 

m the District Court having jurisdiction in the place where the act or omission 
or any part thereof occurred* 

^ i I— I - - — - — _ _ _ - < . • ^ ^ as requiring any autho- 

from so^dorng^] in any case in which it thinks it proper to refrain 

98. Nothing 3 [in the foregoing provisions of this Chapter] shall be constru- 
ed to preclude the •* [appropriate authority] from re- 
sorting to any other mode of proceeding instead of, 
or in addition to, such a suit as is mentioned in the last 
foregoing section, for the purpose of compelling a rail- 
way company to discharge any obligation imposed upon 

it by this Act. 

Offences by Railway Servants. 

99. If a railway servant whose duty it is to comply with the provisions of 

Breach of duty imposed /"^S^Sently or wilfully omits to comply 

by section 60. therewith, he shall be punished with fine which may 

extend to twenty rupees. 

100. If a railway servant is in a state of intoxication while on duty, he 

Drunkenness shall be punished with fine which may extend to fifty 

rupees, or, where the improper performance of the 
duty would be likely to endanger the safety of any person travelling or being 
upon a railway, with imprisonment for a term which may extend to one year, or 
with fine or with both. 


Alternative or supple- 
mentary character of re- 
medies afforded by the 
foregoing provisions of this 
Chapter. 


Endangering the safety 
of persons. 


101. If a railway servant, when on duty, endan- 
gers the safety of any person — 


LEG. REF. 

* TJie words "to the Government" omitted 
by A.O., 1937. 

® Substituted for the original sub-sections 
(2) and (3) by ibid. 

3 Substituted by Act XXXIV of 1939. 

* Substituted for 'Government' by ibid . 

NOTES. 

Sec. 97. — As to recovery of fine, see 6 
M.H.C.R. (App.) 37. 

Sec. 99. — C/. the Railway Regulation 
Act, 1842 (5 & 6 Viet., c. 55), S. 17. 

Liabiliy of Company for tort for its 
SERVANTS. — See 13 M. 34. There would 
ordinarily be no difficulty in prosecuting a 
railway company in a suitable case in res- 
pect of a breach of a statutory provision 
for which a penalty had been provided and 
a State Railway does not occupy a more 
favourable position with reference to such 
matters. The general ■nimwger of a state 
railway is a legal entity in the same degree 
as a raihuay company is such an entity and 
it would be legal to prosecute him in his 
representative capacity in suitable cases. To 
such a prosecution no sanction under S. 197, 
Cr. P. Code and S. 270 of the Government 
of India Act is necessary, as it is not sought 
to enforce against him personally any cri- 
minal liability which he has incurred in his 


personal capacity but merely to prosecute the 
railway administration for breach of statu- 
tory provision. 45 C.W.N. 347. 

Sec. 100: Drunkenness of Railway 
SERVANT, while on duty, is an offence. 1 
M.H.C. 193. Practice and Procedure as 
to trial and conviction. See 5 M.L.T. 204. 

Sec. 101.^— C/. the Railway Regulation 
Act, 1840 ( 3 & 4 Viet., c. 97), Ss. 13 and 
14 and the Railway Regulation Act, 1842 (5 
& 6 Viet., c. 55), S. 17. JFor rules made 
by the Government of Bengal under S. 46 
(2) of the Police Act, 1861 (V of 1861) for 
the guidance of Railway Police as to 
arrest and prosecution for offences under 
this section, see Calcutta Gazette, 1904. Ft. 
I, p. 884. 

Scope of offence. — See 5 Cr.L.J. 16=11 
C.W.N. 173; 6 I.C. 483; 9 Cr.L.J. 352; 
22 I.C. 161; 13 N.L.R. 90. 

Object of Section. — The object of 
S. 101 and R. 100 is to lessen the 
risk of accidents through shunting on a 
through line, after the line clear has been 
given, and a breach of the rule will render 
the rule-breaker liable to punishment even 
though no accident might have occurred. 37 
B. 685=14 Cr.L.J. 460=20 I.C. 620=15 
Bom.L.R. 702. 

Essentials for conviction. — Breach of a 
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(a) by disobeying any general rule made, sanctioned, published and noti- 
fied under this Act, or 

(i) by disobeying any rule or order which is not inconsistent with any 
such general rule, and which such servant was bound by the terms of his employ- 
ment to obey, and of which he had notice, or 

(c) by any rash or negligent act or omission, 
he shall be punished with imprisonment for a term which may extend to 
two years, or with fine which may extend to five hundred rupees, or with both. 


NOTES. 

rule of the railway company without evi- 
dence that it endangered the safety of pas- 
sengers is not sufficient for conviction, 81 
I.C. 917=26 O.C. 363=25 Cr.L.J. 1093= 
1924 O. 250. See also 37 B. 685. 

DrsoBE3>TENCE OF A RULE. — S. 101 does not 
provide for cases in which the disobedience 
of a rule is merely 'likely or calculated’ to 
endanger the safety of any person. To 
render a person liable to conviction under 
S. 101, it must be proved that the safety of 
a person was actually endangered in point of 
fact. 7 L.B.R. 72=15 Cr.L.T. 17=22 T. 
C. 161 (2). See also 14 Cr.h.T. 676=21 

I. C. 996 ; 37 B. 685=20 T.C. 620. As to 
validity of rules under the Act, see 8 I.C. 
134=12 Bom.L.R. 930. Breach of Rule hv 
Railway Servant — Proof of offence, see 26 
O.C. 363=81 T.C. 917=25 Cr.L.J. 1093= 
1924 O. 250. 'Where a train is stopped out- 
side a distant signal, the omission of the 
guard to place detonators to protect the 

is a disobedience tinder R . Oof G.I.P. 
Ry. Working Instructions and punishable 
under S. 101 (<j) . Where a guar<l is 

charged under S. 101 ffe) the onus of prov- 
that he did not comply with General 
Rule 86 is on the prosecution, which burden 
can be discharged by the RailwaN- authorities 
inspecting the line to see if any metallic rem- 
nants are formed there. The standing of a 
*^®'*i^^outside. the distant signal is "atitho- 
rized * detention and not due to “accident. 

obstruction.” The -wording of 
• ^y-< P- 9 «■ sonie^vhat inappropriate 
^d allowance should be made, considering 
that even a District Traffic Superintendent 
misreads the rule. 21 I.C. 996=14 Cr.L. 

J. 676 (Nag. ) . 

Disobedience of R. 187 (8) (3)_What 
AM oujrrs TO. — The words “when it is re- 
quired to change the position of a j-erma- 
\oc]<cd point” in R. 187. Cl. (8). ^nh- 
would indicate that the rule as- 
sumes that the man on duty is aware that 
a permanently locked point lias been un- 
locked. It is only in tliat case that ho 
bound to relock it before anv train is allow- 
cd to enter the station yard.' Where, therc- 
lorc, a Station Master who unlock*? a per- 
manent point fails to reset it hcff>re he i*? 
relieved by the Assistant Station .Ma‘?ter and 
omits to inform the latter or to note that lie 
has allowed the point to remain unlocked in 
thc^ ^urnal or Diary kept in the Station in 
which these matters are noted, the .Assistant 
otaiion Master cannot be said to have ha<l 
notice that any permanent point has rcmaincrl 


unlocked even though he would have dis- 
covered it if he had gone on a visit of ins- 
pection before taking over the charge and it 
is very doubtful whether according to the 
rule as it stands, he can be said to be guilty 
of having disobeyed it. 154 I.C. 10S9b=36 
Cr.L.T. 630=1935 A. 121. 

“End.^ngertnct” — Meaning of — Shunting 
TRAIN TO A wrong LINE. — In ever 3 ’ case where 
a travelling train is unexpectedly shunted on 
to a wrong line by an erroneous laying of 
the points in a station yard, the safety of the 
persons in the train or about the yard is 
endangered, wdthin the meaning of that term 
in S. 121 ; and if (he error in the points is 
due to such disobedience as is referred to in 
the Act. an offence punishable under the Act 
is committed. 18 Cr.L.J. 822=41 T.C. 646 
= 13 N.L.R. 90, From the facts of one 
case, no safe analogy can be drawn as to 
whether danger has arisen in the other case. 
18 Cr.L.J. 822=41 I.C. 646=13 N.L.R. 
90. 

Act likely to f.npangkr s.mtvTY of pas- 
sen<;ers. — Where there is no evidence that 
a Station Master, in sending a train without 
previously obtaining a line clear message, 
knew that bis act was likely to endanger the 
safety of the passengers travelling therein, 
a conviction under S. 45 of the .Act is ille- 
gal. 1882 A.W.N. 172. On this point, see 
also 5 Cr.T..J. 81=59 P.L.R. 1902=13 P. 
R. 1907 (Cr.). The prisoner was convicted 
under .S, 29 of Act XX'V of 1871 of endan- 
gering the safety of persons in a certain 
goods train by negligence. Although he 
was shown to have neglected his duty, there 
was no evidence whatever of the safety of 
any person in any train having hern endan- 
gered by his neglect of duty, held, that he 
could not be convicted under S. 29 of Act 
XXV of 1871. as it was plainly apparent 
that, by reason of the precautions taken by 
other persons any possible danger which 
might have rcsnlle<l from his neglect was 
avoulcd. 5 N.W.P. 240. As to other 
cases of enrlangering public safety, see 1 
Weir 869 (driver running train at full speed 
with danger signals against him) ; Rat. 721 
(startino (rain xvithout zuhistling') ■, 9 P.R. 
1802 (Cr.) (Gateman being asleep, at time 
when train is due); 8 I.C. 134 (Guard not 
luihle for not doing a thing for which he 

is not responsible): 11 C.W.N. 173=5 Cr. 
L.J. 16 (ease of station master's negli- 
gence). For a case where .Station ^^astcr 
was held not liable, jee 32 C. 73=8 C.W. 
N. 645, 
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NOTES. 

Omission to set points. — Under R. 12 of 
the rules framed under the Railways Act, it 
was^ the duty of the accused, who was a 
station master when he knew that a train 
was approachinjr the station to send the 
passed porter to the facing* points with 
instructions for him to set and lock the 
points for the line on which the train was 
to come. The station master neglected to 
send the porter to the points. The signals 
were down to allow the train to pass into 
the station. But under the rules the engine 
driver should have stopped the train when 
he found that there was no porter at the 
points signalling him to pass on. The points 
were not pronerly locked and the conse- 
nuence was that some of the carriages of 
the train were derailed . No person was 
hurt but the derailment of part of the train 
caused danger to persons travelling therein. 
T-fcld. that it was not ouite clear whether 
the engine driver could have avoided the 
derailment by stopping the train in time 
because the signals were in his favour. Put 
if the station master had complied with the 
rules and had sent the passed porter out to 
the points to properly set and lock them, no 
accident would have occurred. Hence, the 
disregard by the accused of R. 12 enhanced 
the danger to the persons travelling in the 
train and therefore the accused was liable. 
86 T.C. 61=6 Lah. 324=26 Cr.L.T. 685= 
1925 I-ah. 423. The duty of a person in 
control of a railway station is first to give 
the fundamental orders regulating the arri- 
val of a train and secondly to see that they 
are accurately carried out. W^here such an 
order was given to set the points to the loop 
but the slides showed main the failure to 
act upon a defect in the working of the 
machinery is an act of grave negligence 
Omitting to set the points. which would 
prevent a train after a clear line signal is 
ffiven, from rtinninp into* another tram is 
an act endangering the safety of 
m cither of the two trams, 22 A.L.J* 20 
=25 Cr.L.J. 993=1924 All. 438. Station 
master allowing train contrary to rules to 
run over loop line instead of main line — 
Station master acting on signal of points- 
jTian — One of the points not properly set — 
Collision and injuries to persons. Held, that 
the station master was not gtiilty under this 
section as the breach of the rules was not 
the proximate cause of the accident, but 
only tlic improper setting of one of the points 
and with reference to this the station master 
was entitled to rely on the pointsman on 
actual duty. 1936 A. L.T. 951 = 1936 All. 745. 

Placing obstruction on the rails. — 
Where the accused was charged with pulling 
up an iron mail post and placing it across 
the rails on a dark-night, held, that the act 
being wrongful in itself, rashness cannot be 
usually predicated, and that the offence, fall- 
ing within S- 45 of the Railways Act. should 
he committed to the Sessions Court and not 
tried by a Magistrate as falling within S. 


46. Rat. 458. 

Failure to remove stone from rail. — A 
person who fails to remove a stone from a 
rail is not guilty of negligently doing an Act 
which is likely to endanger the safety of 
persons travelling upon the railway, unless 
it be proved that he was legally bound to 
remove it. Rat. 394. 

Negligence of Railway servant — Lives 
lost — Pi^msHMENT. — Where a Railway ser- 
vant was convicted under S. 29 of Act IV 
of 1879 for his gross negligence by which 
an accident happened in which several lives 
were lost, held, that three months' simple 
imprisonment was too light a sentence. 1890 
.A.W.N. 171. 

Railway accidents — Duty of Guard, — 
Where some coolies were employed in assist- 
ing a ballast train into motion at a Railway 
station, and one of them, after pushing the 
train or in attempting to do so, fell and was 
so injured that he afterwards lost his life, 
held, that the evidence did not show that it 
was the duty of ihe guard to see that no one 
got UP on the train when in motion. 8 W. 
R. CCr.) 43. 

Accident — Message dy guard, — If under 
Rr. 87 and 87 fn) of the rules framed under 
Railways Act, the Guard of a train sends a 
message asking for assistance, it is the duty 
of the driver to ascertain the terms of the 
messa.ge. His omission to do so would 
make him liable tinder S. 101 (c), if it re- 
sults in endangering the safety of anv per- 
son. 54 I.C. 988=21 Cr.L.J. 264 (Nag.). 

Duty of driver — Minor bridges. — The 

drivers have regarded R. 131 as applying to 
what are known as important bridges ; it is 
not fair when an accident does happen, to 
charge a driver with breach of the rules 
because in the accounts and engineering de- 
partments comparatively small bridges are 
railed major bridges. 143 T.C. 220=34 Cr. 
L.T. 576=1933 Pat. 94. It is not duty of 
the driver to stop the train merely because 
wav-farers shout to him. 34 Cr.L.J. 576 
= 1’43 I.C. 220=1933 Pat. 94. Where an 
engine driver is being prosecuted for breach 
of S. 101 for disobeying the guard, the 
evidence of the fire-man cannot be sum- 
marily neglected on the mere ground 
he is subordinate to the driver. On the 
other hand he is the most important witness. 
143 I.C. 220=34 Cr.L.J. 576=1933 Pat. 94. 

Railway Police — Neglect of duty. — The 
RaiUvav Police, who are in the pay of a 
Railway Company, are amenable for neglect 
of duty to the provisions of the above sec- 
tion, notwithstanding that they hold com- 
missions from the Commissioner of Police 
under S. 9, Bom. Act VII of 1867. Rat. 
Un. Cr. C, 51 . 

Offence Falling under two enactments 

Punishment under both, whether le- 

OAL. — When an accused by one act endai^ 
gered the lives of the public and committed 
an offence under S. 101 of the Act and S. 
353 of the Penal Code he can be punished 
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False returns. 


Giving false account of 
goods. 


102. If a railway servant compels or attempts to compel, or causes, any 

— ... passenger to enter a compartment which already con- 

en£”rarrla|e 5 '’alr“d"ful°, tains the maximum nurnber of passengers exhibited 

therein or thereon under section 63, he shall be 
published with five which may extend to twenty rupees, 

103. If a station master or a railway servant in charge of a section of a 

railway omits to give such notice of an accident as is 
Omission to give notice required by section 83 and the rules for the time being 
o acci ent. force under section 84, he shall be punished with 

fine which may extend to fifty rupees. 

level-cro?s- 104. If a railway servant unnecessarily — 

(а) allows any rolling-stock to stand across a place where the railway 
crosses a public road on the level, or 

(б) keeps a level-crossing closed against the public, 

he shall be punished with fine which may extend to twenty rupees. 

105. If any return w'hich is required by this Act is false in any particular 

to the knowledge of any person who signs it, that per- 
^'on shall be punished with fine which may extend to 

five hundred rupees, or with imprisonment which may extend to one year, or 
with both. 

Other Offences . 

106. If a person requested under section 58 to give an account with res- 
pect to any goods gives an account which is materially 
false, he and. if he is not the owner of the goods, the 
owner aNo shall be punished with fine which may 

extend to ten rupees for every inaund or part of a maund of the goods, and the 
fine shall be in addition to anv rate or other charge to which the goods may be 
liable. '• 

107. If in contravention of section 59 a person takes with him any danger- 

. ous or offensive goods upon a railway, or tenders or 

delivers anv svich goods for carriage upon a railway 
upon a railwav. shall be punished with fine which may extend to 

^ fivx hundre d rupees, and shall also be responsible for 

, NOTFS. 

under one Act onlv and not under Iiofli. 1 Pat. 

T-.F. 373=18 Cr.L.J. 321=38 T.C. 433. 

PUNfSHMENT. — In doterniininc the punish- 
ment, the gravity of tlic offence shouki he 
cstirnatcd not by tlie ultimate consequ''nces 
mit by the risk involvecl. 37 Bom. 68?= 14 
4^=20 T.C. 620=1? Rom.P.P. 

702 (6 M. 201 Ref.). In order to support 
a conviction under this section, there mu<it 
be actual danger to a person’^ safetv. 6 
I.C. ^3=11 Cr.L.J. 362=8 P.L.R. lOlO; 

danger not sufficient. 7 
L.R.R. 72: 4 L.B.R. 353. 

PRooenukE.— .w 1 Pat.L.J. 313. 

Charge of one offence — Conviction foe 
ANOTHER — Legai-ity. — A person charecd 
under S. 101 for disobc\ing railway rules 
requiring him to stop engine near signal, 
cannot be convictc<l for disobe\-ing rules rc- 
grding maintaining vacuum.’ 1933 Sind 

Sec. 102.— As to who is a “passenger” 
under this section, .ree 7 T.C. 3.54=11 Cr. 

L.J. 451=26 P.R. 1910=31 P.W.R. 1910 


= 200 P.L.R. 1919 (Ticket holder). 

Sec. 103. — .S*ce 54 T.C. 980 (Nag.) 
and 8 W.R. (Cr.) 43 noted iimlcr S. 101, 
xuhra . 

Sec. 104. — Cf. the Railwav Clauses Act, 
1863 (26 6c 27 Viet., c. 92), S. 5. 

Sec. 105- — Cf. the Regulation of Rail- 
wavs Act. 1871 (34 & 35 Viet., c. 78), S. 

10 . 

Fat.sf, accounts of goods despatched. — 
The dut\' imposed of giving an account of 
the quantity or description of property 
.iouglit to he dcspatchcfl by rail being limit- 
ed to the ca'ie of a demand heing ma<ie, hchf. 
that a per-^on giving false account of goofls 
flc'patchcd without being so dcmanrled by- 
railway authorities could not he convicted 
under S. 29 of the old Act. 36 P.R. 1KS5 
(Cr. ) . 

Sec. 106.— C/. The Raihvav Clauses .'\ct. 
1815 (8 an<I 9 Viet., c. 20). S« . 99 and 152 
re^oectively. See 36 P.R. 1885 (Cr.); 24 
r’.L.R. 1005. 

Sec. 107.— C/- The Railwav Clauses 
.'\ct. 1845 (8 and 9 Viet., c. 20). Ss. 99 and 
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any loss, injury or damage which may be caused by reason of such goods having 
been so brought upon the railway, 

108. If a passenger, without reasonable and sufficient cause, makes use of 

or interferes with any means provided by a railway 
administration for communication between passengers 
and the railway servants in charge of a train, he shall 
be punished with fine which may extend to fifty 


Needlessly interfering: 
with means of communica- 
tion in a train. 


rupees . 


NOTES. 

152 respectively. Comfkmy not hound to 
search passengers' luggage to see if there are 
offettsiz*c or dattgerous goods, see 28 I . A. 
144=28 C. 401 (P.C.). On this section, 

see also 7 P.R. 1900 (Cr.); 22 P.R. 1905 
(Cr. ) . 

Sec. 108. — Cf . The Recrulation of Rail- 
ways .A.ct. 1868 (31 and 32 Viet., c. 119), 
S. 22. 

Test. — The risk of danger, of loss and of 
discomfort to the other passengers on a 
train hy stopping the train by pulling the 
communication cord is one element that has 
to be consiclered for the purpose of decid- 
ing whether there was reasonable and suffi- 
cient cause to stop the train by pulling the 
communication cord. Bi3t this must be 
considered in relation to tlie risk arising 
from the circumstances to tJie person pulling 
the cord. In other words if the risk to the 
passenger pulling the cord is incommen- 
surate with the risk and discomfort, etc., to 
the other passengers, he cannot be said to 
liave had just and reasonable cause. But 
where the risk to the passenger is very 
great as compared to the risk to the other 
passengers, lie must be said to have just 
cause for pulling the cord. Anotlicr ele- 
ment of great importance is whether the 
necessity or occasion for pulling the cord 
has arisen from the fault of the railway ntl- 
niinistration. Tlie third element to be 
considered is the importance of the line and 
train. 105 I.CT. 6/9=25 A.L..T. 9/5=28 

Cr.L.T. 967=1927 All. 647. 

Pux.i.TN(; THE CHAIN — Overcrowhi NO . — 
Where a person without sufficient an<l rea- 
sonable cause pulls the emergency chain, he 
renders himself liable for prosecution under 
S. 108 onlj-, and not under S. 121 for pre- 
venting the running of the train and thus 
obstructing or impeding a railway* servant 
in the discharge of his duty. (43 Bom. 
103. Foil.) 32 Bom.L.R. 111 = 1930 Bom. 
160. Pulling the communication chain of a 
railway compartment to remove the over- 
crowtling, which it was the duty of the rail- 
way' aflministration to prevent under S. 93 
is a reasonable and sufficient cause under S. 
108 of the Act. (1922 Pat. 8, Kcl. on.) 32 
Bom.L.R. 111 = 1930 Bom. 100. A who 
had instituted a civil suit against B was 
travelling with the latter in the same com- 
partment with his account books. While 
the train w'as in motion B seized the account 
books and threw tliem through the window. 
A pulled the alarm chain and stopped the 
train. Held, that A had sufticiciit and rea- 


sonable cause for getting alarm sigrnal and 
could not be convicted under S. 108. 8 

Lah. 196=28 Cr.L.T. 603=28 P.L.R. 485. 
= 1927 Lah. 476. See also 1936 P.W.N. 
679=1936 Pat. 499. Primarily, S. 108 is 
intended for the protection of the personal 
safety of passengers who are travelling by 
train. The mere fact that the accused left 
his coat even though it contains valuables is 
not a reasonable and sufficient cause within 
the meaning of S. 108. Accordingly if he 
pulls the communication cord for that pur- 
pose he can be convicted tin<ier the section. 
95 I.C. 58=28 Bom.L.R. 486=27 Cr.L.T. 
730=1926 Bom. 288. But see 17 Pat.L.T. 
569=1936 Pat. 499, where it was held that 
the pulling of chain by a passenger who had 
dropped certain valuable articles did not 
constitute an offence vuider this section. It 
W'as also held that w’hat constitutes ‘reason- 
able and sufficient cause’ is a question of 
fact depending upon the circumstances of 
each case. (.Ibid.^ The accused is not 
deprivctl of the defence under S. 108 of 
sufficient and reasonable cause merely be- 
cause there was an additional reason for 
pulling the chain which in the opinion of the 
Magistrate was not sufficient and reasonable. 
32 Bom.L.R. 111=1930 Bom. 160. Where 
a passenger in the inter-class pulled the 
chain, because it was overcrowded and be- 
cause third class passengers had entered it 
held, he was justified in pulling the chain 
and in stopping the train for enforcing his 
riglit to have the compartment vacated so as 
to bring down the number of passengers 
therein within the maximum limit prescrib- 
ed by S. 66. 1 P. 260=3 P.L.T. 195= 

1922 P.H.C.C. 63=23 Cr.L.J. 2.57=66 I. 
C. 221 = 1922 P. 8. Ticket holder is a pas- 
senger, see 7 I.C. 354. Where a 
way compartment became overcrowded 

and the train was allowed to P*"®" 
cced in spite of a complaint ann 

became overcrowded and tlic train \yas al- 
lowed to proceed in spite of a complaint and 
thereupon the accused who was a passenger 
in the overcrowdc<! compartment pulled the 
alarm chain and brought the running tram 
to a standstill and in a prosecution under 
the Railways Act the accused gave it as one 
of the reasons for repeatedly pulling the 
chain that he wanted to take down the names 
of certain fellow passengers who had abused 
him for his conduct. Held, that the accus- 
ed was not liable to be convicted under S. 
108 or 121. 32 Bom.L.R. 111=1930 B. 

160 . 
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109. (1) If a passenger, having entered a compartment which is reserved 

by a railway administration for the use of another 
passenger, or which already contains the maximum 
number of passengers exhibited therein or thereon 
under section 63, refuses to leave it when required to 
do so by any railwaj'^ servant, he shall be punished 

with fine which may extend to twenty-rupees. 

(2) If a passenger resists the lawful entry of another passenger into a 
compartment not reserved by the railway administration for the use of the 
passenger resisting or not already containing the maximum number of pas- 
sengers exhibited therein or thereon under section 63, he shall be punished with 
fine which may extend to twenty-rupees. 

110. (1) If a person without the consent of his fellow-passengers, if any, 

_ , in the same compartment, smokes in any compartment 

except a compartment specially provided for the pur- 
pose, he shall be punished with fine which ma 3 " extend to twenty-rupees. 


Entering^ compartment 
reeserved or already full or 
reserved or already full or 
partment not full. 


NOTES. 

Sec. 109: Object of Section is to pre- 
vent annoyance to other passengers. 24 
B. 293; 1 Bom.L.R. 688. 

Providing special accommodation for 

SPECIAL individuals OR CL.\SSES OF INDIVI- 
DUALS. — A bye-law or rule providing for 
special accommodation or for the special 
convenience of a particular individual or of 
a particular class of individuals and for the 
general convenience of the travelling public 
is legal under S. 47. TIic “preference” 
forbidden by Ss. 42 and 43 refers to goods 
traffic and rates charged upon traders and 
does not apply to passengers. A person who 
enters a compartment of a Railway carriage 
reserved hy a Railway Compan>’, for the use 
of passengers of a particular class to which 
he docs not belong, and refuses to leave 
when required to do so by a Railway ser- 
vant. is liable to penalty under S. 109 of 
the Act. 42 A. 327=21 Cr.L.T. 294=55 
I.C. 342=18 A.L.J. 254. 

Restovinc comp.artment for Europeans 
and ANr.i.o-lNDiANS. — “Traffic” in S. 42 in- 
eludes passenger traffic. In reserving a 
compartment for Europeans and --Xnglo- 
In^lians, the company gives undue prefer- 
ence to one class of passengers and contra- 
venes S. 42 (2). But the Civil Court can- 
not try the question of legality of tlie reser- 
vation, the proper reme<iy in the case be- 
•ng to prefer a complaint to the Governor- 
in Council under S. 28. 45 B. 1324 

W u 1004=23 Bom.E.R. 8f)9. 

Kailwaj- Company can legally reserve a com- 
partment for the use of Europeans and 
Anqlo-Indians only. 45 M. 215=42 M.E. 
J* I C. 520; 23 Cr.E.l. 296=30 M. 

b’J’ L.W. 207=1922 M. 35. Per 

Chief Justice aiul Old- 
jicld. J. {KrisfDian, dissaitvig') . A 

person who is not a European or Anglo- 
Indian commits an offence under S. 109 (1) 
1 persisting in remaining in a 

Jrd Class compartment to which a card has 
been attached purporting over the signature 

C C.>f — ,';40 


of a senior ticket examiner, to reserve it for 
European and Anglo-Indians. (,Ibid.') Per 
Occulting, C.J. — There is nothing in any 
of the rules of the Traffic Working Orders 
indicating that a compartment can only be 
legally reserved by a label or notice signed 
or initialled, since the direction in the R. 
172- A to the effect that a station master 
should label a carriage or compartment tloes 
not necessarily imply that he must do so 
with his own hands or himself sign label. 
(Ibid.) Per Kriskticifi, J. — The expression 
“traffic” in S. 42 (2) is not confined to con- 
veyance of animals and goods and fixing the 
cliargcs thereof. Where the label was in 
the carriage door and was not the usually 
printed label signed or initialled, by the 
station master, tlie compartment is not re- 
served. (Ibid.) Per Officicitbtg, C.J. 
and Oldfield. J .■ — The term “passenger” in 
S. HK) (1) is not restricted to a person who 
actiiallx- enters a railway carriage for the 
piiri)osc of travelling but also includes pos- 
sible passengers who may join at any later 
station. (Ibid.) The object and the re- 
sult of making rules under S. 47, Cl. (1) 
with the sanction of the Governor-General 
in Council arc only to make their breach an 
offence pnni-<liahle hy the Courts. The 
Traffic Working Ortlcrs arc not such rules. 
(Ibid.) The reservation of a compartment 
for Europeans anrl Anglo-Indians or for 
an.v class of pa'isengers is not an unclue or 
unrca'ionahle preference in favour of a par- 
ticular description of traffic within S. 42, 
Cl. (4'). 45 . 215. The expression “Pas- 

senger” in S. 109 includes class of passen- 
gers. 51 C. 168=28 C.W.N. 388=2.s Cr. 
L.J. 1012=1924 C. ('>87. On this i>oint, see 
also 5 S.I..R. 140 (Refusal to leave com- 
partment reserved for Europeans not an 
oflcncc) . Sec also 7 I.C. 365 (preventing 
passengers from entcrig and stamling 
against rloor) . 

Sec. 110: “Compartment”. — Meaning of 
24 B . 293= 1 Bom . L . R . 688 . 
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(2) any person persists in so smoking after being warned by any rail- 
way servant to desist, he may, in addition to incurring the liability mentioned in 

sub-section (1) be removed by any railway servant from the carriage in which 
he is travelling. ^ 

111. If a person, without authority in this behalf, pulls down or wilfully 

Defacing public notices. injures any board or document set up or posted by 

order of a railway administration on a railway or any 
roJimg-stock, or obliterates or alters any of the letters or figures upKin any such 

board or document, he shall be punished with fine which may extend to fifty 
rupees . 

Fraudulently travelling 

or attempting to travel 112. *[(!)] If a person, with intent to defraud 

tickS*^* proper pass or a railway administration, — 

(a) enters ®[or remains in any carnage on a railway in contravention 
of section 68], or 

(&) use or attempts to use a single pass or single ticket which has al- 
ready been used on a previous joumev or, in the case of a return ticket a half 
thereof which has already been so used, 

he shall be punished ®[with imprisonment for a term which may extend 
to three months or] with fine which may extend to one hundred rupees in addi- 
tion to the amount of the single fare for any distance which he may have 
travelled . 

'*r(2) Notwithstanding anything contained in section 65 of the Indian 
Penal Code, the Court convicting an offender under this section may direct that 
the offender in default of payment of any fine inflicted by the Court, shall suffer 
imprisonment for a term which may extend to three months. ] 


LEG. REF. 

112 1i?»s been renumbered as sub-S. 
Cn by Act VT of 1941. 

® ^Substituted by Act VI of 1941. 

^Inserted bv Act VI of 1941. 

*Suh-S. (2) of S. 112, added by Act VI 
of 1941. 

NOTES. 

Sec. 111. — Cf. the Companies Causes 
Act. 1845 <8 & 9 Viet., c. 16). S. 146. 

Sec 112 — As to scope and covstrucUmi 
of section, see 11 C.W.N. 100. A person 
charged under S. 112 for entennq a railway 
carriage without a ticket pleaded guilt>' as 
to entering the carriage but said that he did 
not purchase the ticket because the train 
was about to start. Held, that this convic- 
tion is bad as his statement amounted to a 
positive denial of an intention to defraud. 
57 I. C. 825=21 Cr.L.J. 665 (All.). 

Essentials of offence. — To constitute an 
offence under S. 112 (6) it is not necessary 
that the used ticket should be relevant to 
the journey which the passenger wished to 
undertake. (11 C.W.N. 100, Diss.) 112 I. 
C. 771=23 S.L.R. 39=30 Cr.L.J, 3=1928 
Sind 191. 

Wrono Ticket. — Where a passenger tra- 
velling by a Railway train on being called 
upon, produces a ticket bearing date of a 
previous da 3 '. throwing away another in his 
possession, he cannot be held to have dis- 
honest intention so as to justif 3 >- a convic- 
tion under S. 112 as the essence of the 
offence under that section is an intent to 


defraud the Railway Company. Unless 
there is clear evidence to show that a passen- 
ger knows that the ticket he is holding has 
been used before, an iufentioti on his part 
to cheat the Railway Company cannot be 
inferred from the mere fact that the passen- 
ger knows that he is committing a breach 
of the Railways Act or rules framed under 
the Act. 35 t.C. 665 (Cal.)c=17 Cr.L.J. 
361. If the ticket does not show to its 
holder that, under the Railway rules, it is 
only available for a particular train or on 
a particular day, his knowledge of the 
Railway rules posted on the stations will not 
be assumed unless it is proved that the at- 
tention of the traveller was drawn to them. 
35 T.C. 665 (Cal.)=17 Cr.L.J. 361. As 
to other cases under this section, see 21 M. 
L.J. 748 (^'Travelling with a forged Rail- 
7vay pass)', 7 P.R. 1868 (Travelling with 
old expired pass)’, 1 Bom. H. C. R. 140 
(Travelling wj- higher class is no offence 
under the section); 9 C.P.L.R. 1 (Tra- 
velling beyond place to which ticket is issued 
is no offence under the section) ; Rat. 123 
(Purchasing unused half of a ticket, is not 
offence.) (See also 1 Weir 871; 27 P.R- 
1905 (Cr.) (Fraudulent entry without ticket 
not offence); 11 C.W.N. 100 (Travelling 
with false ticket is an offence) . See. also 
1 Weir 870. 

Secs. 112 and 114:Season ticket — Use 
BY .ANOTHER — Offence. — A season ticket is- 
sued in the name of one person was found 
to be used by his brother. It was not con- 
tended by the former that the latter had 


S. 113] 


The Railways Act (IX of 1890y. 


4315 


Travelling without pa^s 
ior ticket or with insuffici- 
ent oass or ticket or be- 
yond authorized distance. 


113. (1) If a passenger travels in a train without having a proper pass or 

a proper ticket with him. or, being in or having alight- 
ed from a train, fails or refuses to present for exa- 
mination or to deliver up his pass or ticket immedi- 
ately on requisition being made therefor under section 
69. he shall be liable to pay. on the demand of any 
railway servant appointed by the railway administration in this behalf, 
the excess charge hereinafter in this section mentioned, in addition to the ordi- 
nary single fare for the distance which he has travelled or. where there is any 
doubt as to the station from which he started, the ordinary single fare 
from the station from which the train originally started, or if the tickets of 
passengers travelling in the train have been examined since the original start- 
ing of the train, the ordinary single fare from the place where the tickets we,re 
examined or. in case of their having been examined more than once, were last 
examined . 


NOTES. 

taken the ticket witliout hi« con'^ent or 
knowledge. IIpM. that it must he prc'^umed 
that the former had given the ticket to the 
latter for use and that his conduct amounted 
to an offence under S. 11? committed 
the latter. 146 T.C. 162=.'^5 Bom.L.R. R75 
= 19.’^3 Bom. 412. A conviction of a father 
accused of evafling the pn^•met^t of fare flue 
for his child aged 6 sustained as a convic- 
tion of abetting the offence charged. 1 
Weir 869 (F.B.). See also 17 C.P.T-.R. 
32. 

Sec. 113. — Cf. the French and German 
Railway law’. 

F.ssent?.\t,s for .arrest. — To justify 
an arrest without a warrant mn''h 
more than tresnass or travellinc: without 
ticket would he necessary. Tn the case of 
trespass it must he shown that there w’as 
reason to believe that the person to be ar- 
rested woulfl ahsconfl or that his name atul 
address were miknown and lie refused to 
give his name and afhlrcss or tliat there was 
reason to believe that the name or a<ldrcss 
given to him w'as incorrect. Tn the case of 
travelling without ticket it must further be 
shown that their was refusal to pav the s»ini 
charged. .33 C.W.N. 751 = 1029 Cal. 7.30. 

Nature of pROCEFnixos. — .An application 
tinder S. 113 (4") is not a prosecution for 
criminal offence and on such application the 
Magistrate has no pow'er to fine the default- 
er or to order a sentence of imprisonment 
tn default of such fine. The Magistrate 
can only direct him to pay the fare and the 
excess charge under sub-S. (3> and then 
proceed to recover it as if it were a fine. 
6 Rang. 619=30 Cr.T..T. 57=1920 Rang. 11. 
There is no room in the phraseology of S. 
113 of the T^ailways Act for a loose inter- 
pretation of its terms, and it has obviously 
been framed with a view to preventing the 
enorrnotts inconvenience attd trouble which 
would otherwise arise in the matter of chcck- 

tickets from passengers. 
Under the section, passengers must have in 
*1 , P'^^^cssion immediately available 

throughout the journey the tickets which 


or.title them to travel. Tf excess is realized 
for failure to produce the tickets, the mere 
fart that the tickets arc produced later on 
ftoes not entitle the passengers to a refund. 
23 N.T..R. 120. See also 101 T.C. 158. 

OnjECT OF SICTION^ 113 — Tntf.ntton to de- 
FRAVP. NOT NKCFSS.ARY . — Thc intention to 
defraud is not necessary for the offence 
under S. 113. The section only provides 
a snmmarv remedy to recover the charge 
ineurrcfl bv a passenger together wuth a 
uenaltv provided in the section. S. 113, 
Cl. (2) is clear and explicit and admits of 
no implications or exceptions. A passen- 
ger travelling in a lower clas<s has no right 
to travel in a higher class without the pre- 
vious permi«sio!T nf a Railway servant and 
without a proper ticket for that class and the 
fact that he was obliged so to do as there 
was no accnmmodaf if^n in the class for 
>\-h*ch he I'a<1 purchased a ticket is no justi- 
ric.''tion and floes not afford a defence in 
nro''ceclings acrainst him under S. 113. 34 

Barn .U. R . 1666. 

PKOcrrpi N'f;s under — Nature of — Revt- 
sfON. — The art referred to in S. 113 is not 
an offence; thc procecfling tinder that sec- 
tion is not a prosecution for an offence but 
nevertheless it is a judicial proceeding and 
an orrler f)as<cfl h\- a ^Magistrate under S. 
113 C n is subject to re\ isiou by High Court. 
31 Bom.L.R. 16fi6. .A person travelled 
without a ticket but with guard’s permission. 
He was askcfl to pay extra charge wdilch he 
refu'^e*!. Application to a Magistrate unrlcr 
S. 113 was rejected. II eld, that High 

Court could not go into the merits of the 
orfK-r when it ha'l no jurisdiction to revise 
that order. fa S.1..K. 54, DIst.). 1030 
f~r. C. 6-16=10.10 Sind 162. Order of a 
Magistrate under S. 113 (4). is merely an 
administrative or a ministerial order and* thc 
proceeflings before him arc not criminal pro- 
ceedings in a Criminal Court within thc scope 
of thc Criminal Procedure Code and is not 
subject to revision under S. 439. (1926 

Stn<l 57; 1027 Sind 23. Foil. Other case-law 
rt ferrcdl. 1930 Sind 162. 

Person travei.t.inu without ticket, — I t 
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(2) If a passenger travels or attempts to travel in or on a carriage, or by 
a tram, of a higKer class than that for which he has obtained a pass or 
purchased a ticket, or travels in or on a carriage beyond the place authorized 
by his pass or ticket, he shall be liable to pay, on the demand of any railway 
servant appointed by the railway administration in this behalf, the excess charge 
hereinafter in this section mentioned, in addition to any difference between 
a^J^are paid by him and the fare payable in respect of such journey as he has 

excess charge referred to in sub-section (1) and sub^section 
V ^h^ll be a sum equivalent to the amount otherwise payable under those 
sub-sections, or eight annas, whichever is greater: 

Provided that where the passenger has immediately after incurring the 
charge and before being detected by a railway servant notified to the railway 
servant on duty with the train the fact of the charge having been incurred, the 
excess charge shall be one-sixth of the excess charge otherwise payable calculat- 
ed to the nearest anna, or two annas, whichever is greater: 

Provided further that if the passenger has with him a certificate granted 
under sub-section (2) of section 68, no excess charge shall be payable] ; 

( 4 ) If a passenger liable to pay the excess charge and fare mentioned in 
sub-section (1), or the excess charge and any difference of fare mentioned in 
sub-section (2), fails or refuses to pay the same on demand being made therefor 
under one or other of those sub-sections, as the case may be, *[any railway 
servant appointed by the railway administration in this behalf may apply to any 
Magistrate of the first or second class for the recovery of the sum payable as 
if it were a -'fine, and the Magistrate if satisfied that the sum is payable shall 
order it to be so recovered, and may order that the person liable for the pay- 
ment shall in default of payment suffer imprisonment of either description for 
a term which may extend to one month. Any sum recovered under this sub- 
section shall, as it is recovered, be paid to the railway administration.] 


^[113-A. Any person who, without having obtained the permission of a 

railway servant, travels or attempts to travel in a 
carriage without having a proper pass or ticket with 
from rmlway carrriaRC. ^ carriage of a higher class than that for 

which he has obtained a pass or purchased a ticket, or in a carriage beyond the 
place authorized by his pass or ticket, or who being in a carriage fails or refu- 


LEG. REF. 

^Sttb-S. (3) of S. 113 siibstitutCi.! bv 
Act VT of 1941 . 

2 Substituted by Act VJ of 1941 . 

3 As to procedure for recovery of fitics, 
.?«*<? Ss. 386 to 389 of the Code of Criminal 
Procedure. 1898 (Act V of 1898). 

^ S. 113-A a<Ided by Act of 1941. 

NOTES. 

is not a criminal offence to travel in a train 
without a pass or ticket, when there is no 
intent to defra.tid the company, but a person 
so travellin.? is liable under S. 113 to pay 
on demand an excess charge in the nature 
of a penalty. 44 Cal. 279=18 Cr.L.T. 6-17 
=40 I.C. 295=25 C.L..T. 610. .‘Tcc fih'O 
1926 Bom. 266: 50 Bom. 355: 20 M. .385. 
(See now amendment by Act VI of 1941) . 
Excess charge is not fine. 18 B. 440. (Sec 
now amended section). See aJso 20 M. 
.385. Jloxi} recoz'crnble, see ibid. ; 4 T. C. 
2v36=l Bom.X.-.R. 166. Imprisomiicni not 


to be imposed in default of pavment of fine. 
20 A. 95; 11 C.W.N. 100. On this sec- 
tion, sec also Rat. 871; L.B.R. (1872-1892) 
606. 1 Weir 872; U.B.R. (1892-1896) 

Vol . I, Cr. p. 300 (Court-fees). 

Conviction — Liability to pay higher 
F.\rk — DrsTRLSS WARRANT. — The petitioner 

was prosecuted for an offence under S. 113 
(i.c.) travelling without a ticket and he 
pleaded in defence that he had not travelled 
b\- the train. The Magistrate without any 
enquiry issued a distress warrant for the 
amount of penalty imposed. Held, the 
^fagistrate could pass orders only after 
taking evidence on the question whether the 
accused was liable to pay and how much 
was payable by him. 21 Cr.L.J. 320=55 
T.C. 593=24 C.W^.N. 195. Eevtsicnt of 

Magistrate’s order see 13 P.R. 1891 (Cr.). 
A^tlciiipt to cz'ade payment of railuiay 
when amounts to an attempt to cheat — S^e 6 
P.R. 1868 (Cr.). 


4 ^ 1 !^ 


117 ] 


The Railways Act (IX of 1890) . 


ses to present for examination or to deliver up his pass or ticket immediately on 
requisition being made therefor under section 69, may be removed from the 
carriage by any railway servant authorized by the railway administration in 
this behalf or by any other person whom such railway servant may call to his 
aid, unless he then and there pays the fare and the excess charge which he is 
liable to pay under section 113 : 

Provided that nothing in this section shall be deemed to preclude a person 
removed from a carriage of a higher class from continuing his jpumey in a 
carriage of a class for which he holds a pass or ticket : 

Provided further that women and children, if unaccompanied by male 
passengers shall not be so removed except either at the station at which they 
first enter the train or at a junction or terminal station or station at the 

headquarters of a civil district and only between the hours of 6 a.m. and 

6 p.m. ] 

114. If a person sells or attempts to sell, or parts or attempts to part with 

, the possession of ^[any half] of a return ticket in 

return ticket"^ ° order to enable any other person to travel therewith, 

. ‘ or purchase such half of a return ticket, he shall be 

pumshed with fine which may extend to fifty rupees, and, if the purchaser of 

such haU of a return ticket travels or attempts to travel therewith, he shall be 
punished with an additional fine which may extend to the amount of the single 
fare for ’:[the journey] authorized by the ticket. 

115. That portion of any fine imposed under section 112 or the last fore- 

Di^nr.«i section which represents the single fare therein 

the two last foregoing sec- rnentioned shall, as the fine is recovered, be paid to 
tions. the railway administration before any portion of the 

fine is credited to the Government. 

116. If a passenger wilfully alters or defaces his pass or ticket so as to 

Altering or render the date, number or any material portion 

or ticketf ^ ^ thereof illegible, he shall be punished with fine which 

may extend to fifty rupees. 

117. (1) If a person suffering from an infectious or contagious disorder 

enters or travels upon a railway in contravention of 
section 71, sub-section (2), he, and any person having 
charge of him upon the railway when he so entered 
or travelled thereon, shall be punished with fine which 
may extend to twenty rupees, in addition to the for- 


Being or suffering person 
to travel on railway with 
infectious or contagious 
disorder. 


, _ , . LEG. REF. 

’Substituted by Act IX of 1896. S. 6. 

c ,,, NOTES, 
oec. 114: Applicability of. — S. 114 ap- 
plies to purchasers and transferees of tic- 
kets ^ not to transferors alone. (23 S.L. 

I.C. 771=1928 S. 191. Overr.) 
697=1935 S. 90 (F.B.). 

’JNder S. ll^t — If can bl dej\lt 

rJ/rn Cr. P. Coi.k.— P er 

and C. AfeJiia. 

11 A ^ — Offences punishable under S. 

commit but not easy to de- 
detection has been successfully 
if' offender should not go scot-free 

155 T f' convicted before. 
155 I.C. 697=1935 S. 90 (F.B.). Per £>a- 


diha, C. \fehta, A.J.C . — When a particular 
penal section of a statute is interpreted in a 
particular way in favour of a subject by a 
Divisional Bench, the subject lias a right to 
say that he lias not committed any offence 
that he had no guilty intention whatsoever in 
doing an act m the belief that the interpre- 
tation was correct. If subsequently that 
interpretation is found fault with by a Full 
Bench, so that the very act which at one time 
was riot looked upon as an offence, is now 
regarded as an offence, the altered interpre- 
tation should not have a retrospective effect 
as if the subject should have anticipated the 
second decision of the High Court. Even if 
1 conviction is recorded, the accus- 

S. 562. 155 

I.C. 697=1935 S. 90 (F.B.). 
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Entering carriage in 
motion, or otherwise impro- 
I)erly travelling on a rail- 
way. 


feiture of any fare which either of them may have paid, and of any pass or 
ticket which either of them may have obtained or purchased, and may be remov- 
ed from the railway by any railway servant. 

(2) If any such railway servant as is referred to in section 71, sub- 
section (2), knowing that a person is suffering from any infectious or conta- 
gious disorder, wilfully permits the person to travel upon a railway without 
arranging for his separation from other passengers, he shall be punished with 
fine which may extend to one hundred rupees. 

118. (1) If a passenger enters or leaves, or attempts to enter or leave, 

any carriage while the train is in motion, or elswhere 
than at the side of the carriage adjoining the platform 
or other place appointed by the railway administra- 
tion for passengers to enter or leave the carriage, or 
opens the side door of any carriage while the train is 
in motion, he shall be punished with fine which may extend to twenty 
rupees. 

(2) If a passenger, after being warned by a railway servant to desist, 
persists ?n travelling on the roof, steps or footboard of any carriage or on an 
engine, or in any other part of a train not intended for the use of passengers, 
he shall be punished with fine which may extend to fifty rupees and may be 
removed from the railway by any railway servant. 

119 If a male person, knowing a carriage, compartment, room or other 

place to be reserved by a railway admimstration for 
Entering carriage or exclusive use of females, enters the place without 

other place reserved for excuse, or, having entered it,remains therein 

females. after having been desired by any railway servant to; 

leave it, he shall be punished with fine which may extend to one hundred 
rupees, in addition to the forfeiture of any fare which he may have paid and of 
any pass or ticket which he may have obtained or purchased, and may be 
removed from the railway by any railway servant. 

120. If a person in any railway carriage or upon 
any part of a railway — 


Drunkenness or nuisance 
on a railway. 


NOTES. ^ 

c..*. ii«* Passenger — Meaning • . 

The word “^Passenger ““ erson who 

a restricted sense and Railway servant 

t Je pur^se 

1 Weir 873 (.Palform 
Jluit selle^i^ not punishable under this sec- 

Uon) : 5 N.L.R. 151 on foolboo^d 

after warning)^; ) . Refusing to 

l^eave ice-vendor’s compartment 
int fhat it has been reserved for the ice-ven- 
dor commits an offence /c l"' 

sub-S. (2). 1936 A.L.J. 117=161 l.C. 1/ 

""sic 1^9 76 P.L.R. 1903. 

Sec! 120: Applicability to ^^Y20^hara 

cl 

t^rkets and to the removal of the 
passes railway by any railway 

°«r“ih and°Th^ Shows Us i-PP>^abi.i^ U. 

irailway servants. Ho i.v-. 


409=30 Cr.L.J. 879=1929 S. 249. S. 120 
applies to Railway servants and the word 
‘person’ in the section includes an employee 
of the Railway. 14 Pat.L.T. 652=146 I.C. 
937. See also I.L.R. (1937) Bora. 666=. 
39 Bom.L.R. 610=1937 Bom. 357. 

Removal of passencejis by Railway 
Officials. — The word "person” in S. 120 
includes railway official and a railway guard 
who removes a passenger from a compart- 
ment which they are entitled to occupy, is 
guilty of an offence under S. 120. 19 Cr. 

L.J. 313=44 I.C. 329 (Mad.). But see 
I.L.R. (1937) Bom. 666=39 Bom.L.R. 
610=170 I.C. 575=1937 Bom. 357. (Rail- 
way servant may well be dealt with by de- 
partmental action) . There is no provision 
in the Railways Act for ejecting passengers 
except in certain circumstances specified in 
S. 120 and the expression ‘railway^ iu 
S. 122 does not include a railway carriage. 
44 Cal. 279=18 Cr.L.J. 647=40 I.C. ^5 
=25 C.L.J. 610. Travelling without a tic- 
ket is not one of the circumstances men- 
tioned in S, 120 as justifying removal from 
a, Railway carriage by a railway servant 
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(o) is in a state of intoxication, or 

(&) commits any nuisance or act of indecency, or uses obscene or abusive 
language, or 

(c) wilfully and without lawful excuse interferes with the comfort of 
any passenger or extinguisshes any lamp, 

he shall be punished with fine which may extend to fifty rupees, in addi- 
tion to the forfeiture of any fare which he may have paid and of any pass or 
ticket which he may have obtained or purchased, and may be removed from the 
railway by any railway servant . 

121 . If a person wilfully obstructs or impedes 
any railway servant in the discharge of his duty, he 
shall be punished with fine which may extend to one 


Obstructing railway ser- 
vant in his duty. 

hundred rupees. 

Trespass and refusal to 
desist from trespass. 


122. (1) If a person unlawfully enters upon a 

railway, he shall be punished with fine which may 
extend to twenty rupees. 


NOTES. 

where there is no evidence that the persons 
were travelling without tickets with fraudu- 

Using the delivery shed as a market 
PLACT FOR SELLING FISH. — A person who 

selling fish in the delivery shed 
ot Kailway, which is not meant to be a mar- 
l^t, obstructs the business for which 
the shed is prepared is guilty of nuisance 
within S. 120 (b). 25 C.W.N. 603=22 Cr. 

L.J. 604=62 I. C. 876=33 C.L.J. 293. A 
conviction under S. 120 (6) is not sustainable 
when the particular words used are not in 
*u**^”^®*. The mere statement of witnesses 
that words of abuse were used is not suffi- 

^ conviction. 6 Lah.L.J. 

Lah. 151. But see contra 1936 A. 
L.J. 82=160 I.C. 1088=1936 A. 140 (Con- 
viction can be sustained although the exact 
words used are not proved) . On this section, 
also 1 C.W.N. 74; Rat. 675; 1 N.L.R. 
A hC. 355; 30 B. 348; 8 Bom.L.R. 22. 
AS to allowing cattle to stray on railway 
line, see B, M.H.C. App. 1 = 1 Weir 874. 

oec . 121: Essentials for Convtction. — 
.oetore a person can be convicted of wil- 
lully obsUucting or impeding a railway ser- 
vant in the discharge of his duties, it must 
e shown that the obstruction or resistance 
offered to such railway servant in the 
discharge of his duties as autliorised by law. 

74 Ref.) 91 I.C. 33=6 Lah. 
^7=27 Cr L.J. 1=1925 L. 650. Where a 
person without sufficient and reasonable 
cause emergency chain, he renders 

nimselt liable for prosecution under S. 108 
only, and not under S. 121 for preventing 
e running of the train and thus obstructing 
or impeding a railway servant in the dis- 
charge of his duty. (43 Bom. 103, Foil.) 
32 Bom L R. 111=1930 Bom. 160. Abttse 
or does not necessarily constitute ob- 

s or impediment to a railway servant 

<*‘scharge of his duty. 68 I.C. 846 
c=23 Cr.L.J. 622=1923 L. 71 (1). Rules 


244, 229 and 23 of the General Rules em- 
power a Station Master to appoint a Sig- 
nallcr temporarily to do the duties of a 
ticket Collector. When a Signaller so ap- 
pointed undertakes such duties and acts in 
the discharge thereof, he is a '•Raiizvay ser- 
vant within S. 121. Obstruction to him 
IS punishable under S. 121. 37 M.L.J. 656 

Cr.L.J. 62. See also 

A.W.N. (1902) 24. 

Refusal to pay excess fare. — Refusal to 
pay excess fare cannot possibly amount to 
obstructing or impeding a railway servant 
m the discharge of his duty within the 
meaning of S. 121. 1933 M.W.N. 874; 

Kat. 6/5. 

Sec. 122: Scope and object of Section 
— Lssf.ntials of Liability under the Sec- 
tion. — Two things are necessary to bring a 
man under that section: (1) that the place 
of entry must be “railway” as defined in S. 
3 (4) of the Act, and (2) the entry should 
have been unlawful in the inception. 25 A 
L J. 710=28 Cr.L.J. 648=1927 A. 646. 
The most important words in S. 122 are the 
words “unlawfully enters”, for unless and 
until a person has made an unlawful entry 
upon the railway premises he cannot be 
brought within this penal provision. The 
word “unlawful” means “contrary to the law 
laid down in the statute.” 88 I.C. 522= 
1925 P. 525. If the railway made a gene- 
ral rule under the Act that nobody should 
enter upon railway platforms except pas- 
sengers with tickets, any other persons en- 
tering upon the platform might be guilty of 
unlawful entry. But where no such rule 
exists and where the station master leaves 
the pmform gate open, those who enter 
upon the platform can hardly be considered 
to be other than licensees. A person who 
enters in this manner may be quite lawfully 
ordered to leave the railway premises, but 
as he has not entered unlawfully he can 

within the mischief of S. 

122. 88 I.C. 522=6 P.L.T. 437=26 Cr. 
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(2) If a person so entering refuses to leave the railway on being reques- 
ted to do so by any railway servant, or by any other person on behalf of the 
railway administration, he shall be punished with fine which may extend 
to fifty rupees, and may be removed from the railway by such servant or other 
person . 

123. If a driver or conductor of a tramcar, omnibus, carriage or otheii 

vehicle while upon the piemises of a railway disobeys 
the reasonable directions of any railway servant or 
police officer, he shall be punished with fine which 
may extend to twenty rupees. 

^124. In either of the following cases, namely: — 

(o) if a person knowing or having reason to believe that an engine or 
train is approaching along a railway, opens any gate set upon either side of the 
railway across a road, or passes or attempts to pass, or drives or takes, or at- 
tempts to drive or take, any animal, vehicle or other thing across the railway, 

(t) if, in the absence of a gate-keeper, a person omits toi shut and fasten 
such a gate as aforesaid as soon as he and any animal, vehicle or thing under 
his charge have passed through the gate, 

the person shall be punished with fine which may extend to fifty rupees. 

125. (1) The owner or person in charge of any cattle straying on a rail- 

_ - way provided with fences suitable for the exclusion of 

Lattle-trespass. cattle shall be punished with fine which may extend to 


Disobedience of omnibus 
drivers to directions of rai- 
way servants. 

Openings or not properly 
shuttings gates . 


LEG. REF. 

the Railway Clauses Act, 1845 (8 & 
9, Viet., c. 20). S. 75. 

NOTES. 

L.J. 1162=1925 P. 535.’ The word "un- 
lawful" has practically the same meaning 
as "illegal” which can be interpreted as in- 
cluding actionable. Hence an entry upon 
railway premises may be held to be unlaw- 
ful if it constitutes an actionable trespass. 
146 I.C. 684=1933 A. L.J. 1432=1933 A. 
891. Crossing Railway lute even if it be to 
enter the platform is offei^e 
142 I.C. 202=33 Cr.L.J. 291 = 1933 M. 372; 
44 C. 279. Object of section. (1914) M. 
W N 124; 22 I.C. 177. Unlawful entry is 
the essence of the offence under both the 
clauses of S. 122. If the entry was lawful, 
refusal to leave on being desired to do so 
would not make the original entry unlaw- 
ful. Nor would it make a person guilty 
under Cl. (2) which is but an aggravated 
form of the offence under Cl. (1). 19 Cr . 

L.J. 878=47 I.C. 74=22 C. W. N. 575. 
The word “unlawful’* in S. 122, means 
without the leave of the Railway Adminis- 
tration and a person entering the railway 
line without such leave is guilty under S. 
122. S. 47 or the bye-laws made under 
Cl. (^) thereof have no reference to this 
offence of trespass. 4 P.R. 1914=24 I.C. 
348=15 Cr.L.J. 468 (11 C.W.N. 583, 
Rel.). A railway platform, to which the ge- 
neral public have free access, without hav- 
ing to show tickets, or without having to 
obtain special permission of any sort, is a 
part of the railway premises which may be 
entered by the members of the general pub- 


lic under the implied permission of the rail- 
way authority. Hence a person who enters 
such premises cannot be treated to be tres- 
passer merely because he enters the platform 
without express permission and his entry is 
not unlawful within the meaning of S. 122, 
146 I.C. 684=1933 A. L.J. 1432=1933 A. 
891. Even a passenger with a ticket can- 
not trespass on Railway lines. 152 I. C. 
615=40 L.W. 664. Subsequent unlawful 
act, i.e., breaking lock of a wagon does not 
make the original entry itself unlawful under 
S. 122, when it was found that the Dalals 
like the accused were freely allowed to en- 
ter the station premises. 20 (Zr.L.J. 96= 
48 I.C. 896=15 N.L.R. 34. See also 22 
B. 525. There is nothing in the Act to for- 
bid the reservation of compartment for dif- 
ferent communities and any member of any 
other community entering such compartment 
becomes a trespasser and could therefore be 
removed under S. 122. 21 I.C. 499=7 S. 

L.R. 42. S. 122 (2) cannot be applied to 
eject a Railway employee, from the staff 
quarters occupied by him while under ser- 
vice as they are not part of a Railway within 
the meaning of S. 3 (4). 15 Cr.L.J. 225 

=23 I.C. 177=1914 M.W.N. 124. Pro- 
cedure under the section. 1902 A.W.N. 24; 
4 P.R. 1914 (Cr.) (Summary trial). It is 
within the competence of the police to put 
up a charge sheet in respect of an offence 
under S. 122 of the Act, without a written 
complaint from the Railway authorities. 
A complaint filed by the police without such 
written complaint of the railway authorities 
is a proper complaint. 1939 M.W.N. 876 
= 1940 Mad. 268. 

Sec. 125,— The otxmers of cattle straying 
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6ye rupees for . each head of cattle, in addition to any amount which 
may have been recovered or may be recoverable under the Cattle Trespass Act. 

(2) If any cattle are wilfully driven, or knowingly permitted to be, on 
any railway otherwise than for the purpose of lawfully crossing the railway or 
for any other lawful purpose, the person in charge of the cattle or, at the option 
of the railway administration, the owner of the cattle shall be punished with fine 
which may extend to ten rupees for each head of cattle, in addition to any 
amount which may have been recovered or may be recoverable under the Cattle 
Trespass Act, 1871. 

(3) Any fine imposed under this section may, if the Court so 
directs, be recovered in manner provided by section 25 of the Cattle Trespass 
Act, 1871. 

(4) The expression "public road” in sections 11 and 26 of the Cattle 
Trespass Act, 1871, shall be deemed to include a railway, and any railway ser- 
vant may exercise the powers conferred on officers of police by the former of 
those sections. 

(5) The word "cattle'* has the same meaning in this section as in the 
Cattle Trespass Act, 1871. 

Maliciously wrecking or rr i ^ tt 

attempting to wreck a train. 126. If a person unlawfully — 

(o) puts or throws upon or across any railway any wood, stone or other 
matter or thing, or 

(6) takes up, removes, loosens or displaces any rail, sleeper or other 
matter or thing belonging to any railway, or 

(c) turns, moves, unlocks or diverts any points or other machinery belong- 
ing to any railway, or 

(d) makes or shows, or hides or removes, any signal or light upon or 
near to any railway, or 

(e) does or causes to be done or attempts to do any other act or thing in 
relation to any railway, 

with intent, or with knowledge that he is likely, to endanger the safety of any 
person travelling or being upon the railway, he shall be punished with trans- 
portation for life or with imprisonment for a term which may extend to ten 
years. 


^ LEG. REF. 

.'ll® Malicious Damage Act, 1861 
(24 and 25, Viet., c. 97). S. 35 and the 
Against the Person Act. 1861 (24 
& 25 Vict., c. 100), S. 32. 


NOTES. 

on a railway line cannot be convicted of 
office under S. 125 for the negligence 
their keci^r. 34 All. 91=12 Cr.L.J. 614 

H ^=8 A.L.J. 1249. also 

Weir 874 ; 8 M.H.C.R. (App 
J. c>. idb (2) of the Act applies only if c: 
tie wc^ "ivtlfully driven on any railwav oth< 
wise than for crossing the railway.' The 
IS no provision in the Railways Act by whi 

forbidden to cross railway lin 
or drive animals across them at places otli 
than level crossings and if tlie railway ercc 
no tence the public will continue to cross t 
line and drive their animals across it un 

7 O.W.N. 461 = 19 

Oudh 250. 

C- C. M. — S41 


Sec. 126.— —Person charged with having 
(ilaced stones on tlie rails under S. 126 can- 
not be allowed to plead that no train was 
due at that time. Rat. 829. Unlocking 
and turning a turn-table is an offence under 
S. 126 though not likclj- to cause injury to 
any person. 1 Weir 875. Knowledge of 
attempt to wreck train by another and keep- 
ing watch, while the Act is being done is 
abetment and hence punishable under S. 126. 

1 Bom.L.R. 682. See 43 Bom. 888, noted 
under S. MO, infra. 

Secs. 126 and 128: Lying on rails. 

The offence of lying on the rails cannot be 

safety of persons travel- 
ling on the railway and comes under S 128 
and not under S. 126. Where several per- 
sons are charged with having consjiircd for 
the purpose, the proper conviction will be 
under S. 129 (6) of the Penal Code, for 
conspiring to commit an ofTcnce under S. 1^8 
of the Railways Act. 1930 M.W.N. 1264. 
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^127. If a person unlawfully throws or causes to fall or strike at against 
Maliciously hurting o. -stock forming part of a train 


Endangering safety of 
persons travelling by rail- 
way by wilful act or omis- 
sion. 


attempting to hurt persons stone or other matter or thing with intent, 

travelling by railway. with knowledge that he is likely, to endanger the 

, . safety of any person being in or upon such rolling- 

stock or in or upon any other rolling-stock forming part of the same train, he 
shall be punished with transportation for life or with imprisonment for a term 
which may extend to ten years. 

^128. If a person, by any unlawful act or by any wilful omission or neglect, 

endangers or causes to be endangered the safety of 
any person travelling or being upon any railway, or 
obstructs or causes to be obstructed or attempts to 
obstruct any rolling-stock upon any railway, he shall 
be punished with imprisonment for a term which may 

extend to two years. 

129. If a person rashly or negligently does any act, or omits to do what he 

is legally bound to do, and the act or omission is 
likely to endanger the safety of any person travelling 
or being upon a railway, he shall be punished with 
imprisonment for a term which may extend to one 
year, or with fine, or with both. 

(1) If a minor under the age of twelve years is with respect to any 

railway guilty of any of the acts or omissions men- 
tioned or referred to in any of the four last foregoing 
sections, he shall be deemed, notwithstanding any- 
thing in section 82 or section 83 of the Indian Penal 
Code, to have committed an offence, and the Court 
convicting him may, if it thinks fit, direct that the 
minor, if a male, shall be punished with whipping, or may require the father or 
guardian of the minor to execute, within such time as the Court may fix, a bond 


Endangering safety of 
persons travelling by rail- 
way by rash or negligent 
act or omission. 


130. 


Special provision with 
respect to commission by 
children of acts endanger- 
ing safety of persons tra- 
velling by railway. 


LEG. REF. 

1 Cf. The Offence against the Person 
Act, 1861 (24 & 25 Viet., c. 100), S. 33. 

2C/ The Offences against the Person 
Act. 1861 (24 & 25. Viet c. 1(W). S 34 and 
the Malicious Damage Act, 1861 (24 & 25 
Vict..c. 100 ). S. 

Sec. 127: Obstruction by assembly — 


OF A MEMBER OF THE ASSEMBLY^— 

Legality. — The term “offence” in S. 149, 
Penal Code, is confined to offence under the 
Penal Code and so a conviction under S. 128, 
with reference to S. 149 is illegal and can- 
not be sustained. (1923 Mad. 187 and 
1925 Mad. 239, Foil.). 57 M.L.J. 114. 
Where a large body of men set out to ob- 
struct a railway line and throw stones at 
trains thej’ form an unlawful assembly 
and if in carrying out their common object 
they commit offences under Ss. 127 and 128, 
only those of them who are proved them- 
selves to have committed these offences under 
Ss. 127 and 128 can be convicted under those 
sections. The rest are not constructively 
guilty as S. 149 cannot be invoked against 
them although the offences committed by 
them are the very offences they set out to 
commit and committed in prosecution of 
their common object. 52 Mad. 882=30 


Cr.L.J. 869=1929 Mad. 880=57 M. L. J. 
114. 

Secs. 127 and 130.— ^Vhere two boys of 
tender years threw stones at a Railway 
train, it was held that the offence, if any, 
would fall under S. 130 and not under S. 
127, and that the action would also ordi- 
narily be protected under Ss. 82 and 83, 
Indian Penal Code. 30 S.L.R. 9=165 I.C. 
642=1936 Sind 185. 

Sec. 128: Offence under — Pulling com- 
munication CORD AND sitting IN FRONT OF 
ENGINE. — A passenger pulled the communi- 
cation cord of a railway train and stopped 
the train several times on the ground that 
his compartment was overcrowded- On 
the vacuum break being disconnected he sat 
down after warning the authorities, in front 
of the engine and commenced playing a 
musical instrument, thus delaying the train 
for about eighty minutes. Held, that an 
offence under S. 128 had been committed. 
Held, however, that in passing sentence the 
fact that the accused had in the interests 
of the public protested against the malad- 
ministration of the Railway Company should 
be taken into consideration. Sentence of 
one day imprisonment passed. 130 I.' C. 
384=32 Cr.L.J. 547=1931 Oudh 85. 

Sec. 130.— An offence punishable, under 
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binding himself, in such penalty as the Court directs, to prevent the minor from 
being again guilty of any of those acts or omissions. 

(2) The amount of the bond, if forfeited, shall be recoverable by the 
Court as if it were a ^fine imposed by itself. 

. , . ^ guardian fails to execute a bond under sub-section (1) 

within the time fixed by the Court, he shall be punished with fine which may 
extend to fifty rupees. 

Procedure , 

131. (1) If a person commits any offence mentioned in sections 100, 

Arrest for offences 120, 121,^126, 127, 128 or 129 or in section 

against certain sections. 130, sub-section (1), he may be arrested without 

. ^ warrant or other written authority by anv railwav 

calTto L^*^aTd person whom such servant or officer may 

^'■‘■ested shall, with the least possible delay, be taken 
before a Magistrate having authority to tiy him or commit him for tHal 

n32. (1) If a person commits any offence under this Act, other than an 

Arrest of persons likely foregoing section, or 

to abscond or unknown. fails or refuses to pay any excess charge or other sum 

beli<»v#» riio* u mi u demanded under section 113, and there is reason to 
rffnlfc abscond or his name and address are unknown, and he 

demand to give his name and address, or there is reason to believe 

now by him is incorrect, any railway servant or 

miv other person whom such railway servant or police-officer 

may call to his aid, may, without warrant or other written authority, arrest him. 

person arrested shall be released on his giving bail or, if his 
W address are ascertained, on his executing a bond without sureties 

lor his appearance before a Magistrate when required. 

ascent person cannot give bail and his true name and address are not 

shall with the least possible delay be taken before the nearest 
iviagistrate having jurisdiction. 

1 provisions of Chapters XXXIX and XLII of the ’’Code of Cri- 

I ^ball, so far as may be, apply to bail given and bonds 

execulea under this section. 

133. No Magistrate other than a Presidency Magistrate or than a Magis- 

Magistratcs having juris- . "'hose powers are not less than those of a 

diction under Act. ^ ^ Magistrate of the second class shall tr}^ any offence 

under this Act. 


1C e bEG. REF. 

of the Code of Cri- 
mmal Procedure. 1898 (Act V of 1898). 

«nd9: v!c,’:.c°T6Ts.%S6*“'‘“ 

(A« V oM898).‘'°'*' Criminal Proce.lnrc 

NOTES. 


S. 130 read with S. 


126 (a) of the Rail- 


ways Act. 18%, is not exclusively triable bv 

but can be tried by a 
^mpetent ^JagJstrate. 43 Bom. 888=20 
L. J., 699=52 I.C. 667=21 Bom.L.R. 

of provisions of S. 29-B of 
Cr. F. Code, a Magistrate other than a Dis- 


trict Magistrate has no jurisdiction to try 
an offence under S. 130 of Railways Act 
(43 Bom. 888. Diss. from.) UQ T C 589 
=29 P.E.R. 536=29 Cr.L.J. 733-1928 
r.ah. 909. .W afso 11 C.P.L R. 8 • 14 C 

7cr.) 302^^^ (1892-18%). Vol.^i 

Sec . 132: Construction — What siioulu 
BE PROVED.— s. 132 docs not require that 
both the name and address should be belie- 
ved to be incorrect but either the name or 
address. Nor docs the section require that 
cither the name or the address should be in 
fact incorrect. 42 Cr.L.J. 786=1941 Sind 

Sec. 133.— In the absence of 


any ex- 
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134. (1) Any person committing- any offence against this Act or any. tuJfe' 

Place of trial. thereunder shall be triable for such offence in any* 

- plscc 111 ivliich hs iiisy be or ivliicli the Provincis.! 

£ °ther place to wWch 

he might be tried under any law for the time being in force. " 


<->«; • Every notification under sub-section (1) shall be published in- the 

umcial Gazette, and a copy thereof shall be exhibited for the information of the 

puDiic in some conspicuous place at each of such railway stations as the Provin- 
cial Government may direct. 


CHAPTER X. 

Supplemental Provisions. 

* • * • 

135. Notwithstanding an 5 d:hing to the contrary in any enactment, or in any 
r M agreement or award based on any enactment, the 

local ^author*ities^^ ways y following rules shall regulate the levy of taxes in res- 

* pect of railways and from railway administrations in 

aid of the funds of local authorities, namely : — 

( 1 ) A railway adniinistration shall not be liable to pay any tax in aid 
of the funds of any local authority® unless the ® [general controlling authority] 
has, by notification in the Official Gazette, declared the railway administration 
to be liable to pay the tax.* 

(2) While a notification of the ^[general controlling authority] under 
clause ( 1 ) of this section is in force, the railway administration shall be liable to^ 
pay to the local authority either the tax mentioned in the notification or, in lieu 
thereof, such sum, if any, as an officer® appointed in this be'half by the ®[general- 
controlling authority] may, having regard to all the circumstances of the case, 
from time to time, determine to be fair and reasonable. 

(3) The ^[general controlling authority] may at any time revoke or vary' 
a notification under clause (1) of this section. 


LEG. REF. . 

a For instances of notifications issued 
under this power, see Sui^l. to Assam R. 
M Assam Gazette, 1898, Pt. II, p. 134 and 
ibid., 1901, Pt. II, P. 482; Gasette of 
1RQ9 Pt I. P* 255; Beng. Stat. R. and O. 
Vol ' I and Calcutta Gasette, 1907, p. 202; 
and u!p. List of Local R. and ^ol. 

I and U. P- Gasette, 1906, Pt. I, p. 983. 

2 For definition of “local authority, see 
cnb-S. (5), infra, and the General Clauses 

Act (X of 1897). S. 3 (28). . 

a Substituted for ^Governor-General in 

Council* by A.O., 1937. 

4 (1) For notification under this section 

declaring every railway administration to be 
liable to pay every tax which it is lawfulO^ 
required to pay by or on behalf of any l<^al 
authority in aid of the funds of such autho- 
rity see Gasette of India, 1907, Pt. I, p* 
1075. (2) For notification imposing water 

rates on the East Indian Railway in respect 
of certain Municipalities, see 

India, 1893 and 1894, Pt. I, pp. ,358 and 438. 

respectively. (3) For notifications declar- 
ing that certain Railway Companies fnaii 
nav certain taxes to certain Municipalities, 
Mad. R. and O., Vol. I. (4) For notifi- 


cation declaring that the administration of 
the Burma Railways shall be liable to tax in 
respect of its property within the Rangoon 
Municipality, see Gasette of India, 1906, Pt. 
I, p. 811 . 

® For such appointment, see Genl. Stat. 

R. and O., Vol. III. 

NOTES. 

press provision as to trial of offences falling 
under S. 130 of the Railways Act, the 
provisions of S. 133 of that Act cannot be 
invoked so as to confer jurisdiction upon a 
Magistrate to try such an offence, when he 
is not specially empowered to try such 
offences by Sch. II of the • Cr. P. Code, 
more especially when S, 29-B of the Cr. 
P. Code provides for an adequate machi- 
nery for trial of such offences. Such offen- 
ces should be tried by superior Magistrates 
contemplated by S. 29-B, Cr. P. Code. 30 

S. L.R. 9=1936 S. 185. 

Sec. 135. — A notification issued under 
S. 135 cannot impose on a railway company 
any liability to pay a tax when such liability 
is not imposed by the taxing statute. But 
in the absence of such a notification, the' 
railway company will be relieved from pay- 
ing a tax which is imposed by the, taxing 
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(4) Nothing in this section is to be construed as debarring any railway 
administration from entering into a contract with any local authority for the 
supply of water or light, or for the scavenging of railway premises, or for any 
other service which the local authority may be rendering or be prepared to render 
within any part of the local area under its control. 


(5) **Local authority'* in this section means a local authority as defined 
in the General Clauses Act, 1887,^ and includes any authority legally entitled to 
or entrusted with the control or management of any fund for the maintenance 
of watchmen or for the conservancy of a river. 


136. (1) None of the rolling-stock, machinery, plant, tools, fittings. 

Restriction on execution materials or effects used or provided by a railway 
against railway property. administration for the purpose of the traflfic on its 

railway, or of its stations or workshops, shall be liable 
to be taken in execution of any decree or order of any Court ®[or of any local 
authority or person having by law power to attach or distrain property or other- 
wise to cause property to be taken in execution] without the previous sanction 
of the ’[safety controlling authority]. 

(2) Nothing in sub-section (1) is to be construed as affecting the 
authority of any Court to attach the earnings of a railway in execution of a 
decree or order. 


Railway servants to be 
public servants for the pur- 
poses of Chapter IX of the 
Indian Penal Code. 


137. (1) Every railway servant shall be deemed 

to be a public servant for the purposes of Chapter IX 
of the Indian Penal Code. 


(2) In the definition of '‘legal remuneration" in section 161 of that Code, 
the word “Government" shall, for the purposes of sub-section (1), be deemed 
to include any employer of a railway servant as such. 

(3) A railway servant shall not — 

(а) purchase or bid for, either in person or by agent, in his own name 
or in that of another, or jointly or in shares with others, any property put up to 
auction under section 55 or section 56, or, 

(б) in contravention of any direction of the railway administration in 
this behalf, engage in trade. 

(4) Notwithstanding anything in section 21 of the Indian Penal Code, a 
railway servant shall not be deemed to be a public servant for any of the pur- 
poses of that Code except those mentioned in sub-section (1). 

138. If a railway servant is discharged or suspended from his office, or 


, _ LEG. REF. 

^he General Clauses Act (X of 

1897), S. 3 (28). 

^Inserted by Act IX of 1896, S. 7. 
Substituted for “Governor-General in 
Coiincir* by A.O., 1937. 


* * -r . NOTES. 

(1940) 1 Cal. 585=44 C. 
W.N. 648=1940 Cal. 531. Appttcabilit> 
of section — -Notifications under — Effect of — 
Land vested in G.I.P. Railway Adminis- 
tration— It subject to charge for Municipal 
taxes— Bombay City Municipal Act, S. 212 
37 Bom.L.R. 513=1935 B. 352. 

JL • tl'® Railway Companie; 

Act, 1867 (30 & 31 Viet., c. 127), S. 4. 

Sec. 137 --5ee 9 P.R. 1898 (Cr.) 

(Goods clerk is public servant) . See also 4^ 


C. 279. An isolated investment made on 
the security of property by a Railway em- 
ployee does not amount to ‘engaging in 
trade' under S. 137 (3) (i>). There must 

be more than occasional disconnected loans. 
There must be a business of money-lending 
1941 A.L.J. 370=1941 All. 318. 

Sec. 138.— C/. the Railway Clauses Act 
1845 (8 & 9 Viet., c. 20), S. 106. Posses- 
sion of staff quarters lawfully obtained bv 
a railway employee can be determined only 
by steps taken under S. 138 and for that 
possession to become unlawful, there must 
have been an interruption thereof and re- 
entry. The fact of dismissal of the servant 
by itself does not put an end to his right of 
possession. 15 Cr.L.J. 225=23 I.C. 177. 
Where by an agreement with a contractor 
of a refreshment room the Railway Admi- 
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Procedure for summarv ol^^widow “or ® a"’*’ himself, and Ke or his wife 

delivery to railway adminis- J?*® family or representatives, 

tration of property detained reiuses Or neg'Iects, after notice in writine* for that 
by railway servant. purpose, to deliver up to the railway adrainistratiom 

tion in this behalf anv ^ person appointed by the railway administra- 

^ dwelhng-house, office or other building with its 

' or any books, papers or other matters, belonging to tl^ railway 
administration and m the possession or custody of such railway servant at the 
occurrence of any such event as aforesaid, any Magistrate of ffi^first class 

^TooUre railway administration, order 

any police-officer with proper assistance, to enter upon the building and remove 

found therein and take possession thereof, or to take possession of 
the books, papers or other matters, and to deliver the same to the railway admi- 
nistration or a person appointed by the railway administration in that behalf. 

„ of signifying communications from the Governor-General in 

Council.] Rep.hy A. 0.,19Z7, 

140. Any notice or other document r^uired or authorized by this Act to 

Service of notices on rail- served on a railway administration may be served, 
way administrations. case of a railway administered by the Govem- 

, ^ ment or a Native State, on the Manager and, in the 
case of a railway administered by a railway company, on the Agent in India of 
the railway company — 

(o) by delivering the notice or other document to the Manager or Agent; 
or ® 


LEG. REF. 

> See now the Indian Post Office Act (VI 
of 1898) . 

NOTES. 

nistration both overlooks and directs him in 
the performance of his work, the contractor 
must be deemed to be a railway servant and 
not an independent contractor and the termi- 
nation of his services by the railway amounts 
to discharge within the meaning of S. 138 
of the Act. (A.I.R. 1924 Rang, 373 and 
Sadler v. Henlook, (1835 ) 4 El, & Bl. 570, 
Rel, on.) 38 Cr.L.J. 793=1937 Lah. 547. 

Sec. 140. — S. 140 refers not only to 
notices but to documents which have to be 
served on the Company and when a claim is 
made under S. 77, it is a claim in writing to 
be preferred to the Railway Administration 
which involves the service of the document 
on the Company. 10 Pat. L. T. 24=112 I. 
C, 616. Where a copy of notice under S. 
77 was addressed to the Traffic Manager, N. 
W. Ry. and was sent to the Agent, E. I. 
Ry., held, there was no valid service of 
notice. 134 I.C. 93=35 C.W.N. 338=1931 
C. 585. Notice of suit against a Railway 
Company can only be served in one of three 
ways described by S. 140 of the Railways 
Act. 117 I.C. 769=1929 S. 238. Notice 
given to some official other than Agent or 
Manager is not sufficient. 1927 N. 276=24 
N.L.R. 1. iSee also 28 A. 552; 44 A. 
645; 45 A. 353, Foil.; 79 I.C. 602, Diss. 
from.) 134 I.C. 93=35 C.W.N. 338=1931 
C. 585. Section must be strictly constru- 
ed. 1927 N. 276. '‘May’' in the section is 


not to be taken as equivalent of “must”. 7 
L. 238=1926 L. 253 (F.B.). But 34 
C.^V.N. 1079=1931 C. 306, contra. See 

also 1927 N. 276. Notice to Traffic Mana- 
ger, if notice to agent — Proof of authority 
to receive notice: see 76 I.C. 1; 8 Pat.L. 
T. 401; 5 Pat. 488; 3 O.W.N. 869. Ser- 
vice of notice by post — Acceptance by mana- 
ger —Effect. 99 I.C. 622=1927 A. 215. 
Notice on Divisional Traffic Manager, if 
sufficient: see 93 I.C. 22=3 O.W.N. 156. 
Sufficiency of notice for suit against Secre- 
tary of State in cases of State-managed 
railways: see 30 Bom.L.R. 970. Notice 
under this section is no substitute for notice 
under S. 80, C. P. Code. {Ibid.) On this 
section, see also 18 S.L.R. 25=1925 Sind 
229 ; 42 M.L.J. 202=45 M. 135 (F.B.). 
[See also Note under S. 77, supra.] 

Secs. 140 and 77: Notice — *May be serv- 
ed' — 'May' if means ‘Must'. — Per Costello, 
I - — There are number of authorities which 
have decided that the word “may” in the 
section is to be read as if it were the word 
“must” and accordingly it is obligatory in 
making a claim under S. 77 to put forward 
that claim and to give notice in one or other 
of the three ways indicated in S. 140. If the 
matter had been an open one, personally I 
should have been more disposed to take the 
view which was enunciated in the case of 
42 M.L.J. 202=45 M. 135 (F.B.), in which 
Kuniarasvjatni Sastri, observed that S. 
140 is merely an enabling provision and that 
the word “may" does not mean "must”. 
However, on the facts of the case, it was 
held there was a valid service of notice by 
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(t) by leaving it at his office; or 

(c) by forwarding it by post in a prepaid letter addressed to the Manager 
or Agent at his office and registered under Part HI of the Indian Post Office Act, 
1866.' 

141. Any notice or otherwise document required 
Service of notices by rail- authorized by this Act to be served on any person 

way administrations, ^ railway administration may be served — 

(а) by delivering it to the person; or 

(б) by leaving it at the usual or last known place of abode of the person; 
or 

(c) by forwarding it by post in a prepaid letter addressed to the person 
at his usual or last known place of abode and registered under Part III of the 
Indian Post Office Act, 1866.' 

142. Where a notice or other document is served by post, it shall be 

_ , deemed to have been served at the time when the 

is ^erveT notice containing it would be delivered in the ordinary 

course of post, and in proving such service it shall be 
sufficient to prove that the letter containing the notice or other document was 
properly addressed and registered. 

143. (1) A rule under section 22, section 34 or section 84, or the cancella- 

D . . ^ tion, rescission or variation of a rule under any of 

to rules**^^ respec sections or under section 47, sub-section (4), 

shall not take effect until it has been published in the 

Official Gazette. 

(2) Where any rule made under this Act, or the cancellation, rescission 
or variation of any such rule, is required by this Act to be published in the 
Official Gazette, it shall, besides being so published, be further notified to 
persons affected thereby in such manner as the '[authority making, cancelling, 
rescinding or varying the rule], by general or special order, directs. 


S[* 


] 


144-. [Delegation of Pozvers of Governor-General in Council.] Rep. by 
A. O., 1937. 

145. (1) The Manager of a railway administered by the Government or a 

^ Native State, and the Agent in India of a railway ad- 

Representation of Mana- ministered by a railway company, may, by instrument 

wYys tn Courfs^”*^ ^ ' in writing, authorize any railway servant or other 

person to act for or represent him in any proceeding 
before any Civil, Criminal or other Court. 

(2) A person authorized by a Manager or Agent to conduct prosecutions 


LEG. REF. 

See now the Indian Post Office Act (VI 
of 1898). 

* Substituted for ‘Governor-General in 
Council' by A.O., 1937. 

Sub-S. (3) omitted by ibid. 

NOTES. 

registered post. 34 C.W.N. 1079=1931 C. 
306. See aUo 13 Pat. L. T. 695; 137 I.C. 


205=1932 A. L. J. 505=1932 A. 381, cited 
under S. 77, supra. 

Sec. 141.— C/. the Companies Clauses 
Act. 1845 (8 & 9 Viet., c. 16). S. 136, and 
the Railway Clauses Act, 1845 (8 & 9 Viet., 
c. 20), S. 34. On this section, sec 24 A. 
L.J. 360=1926 A. 214. 

Sec. 145 (2) . ^—Section contemplates pri- 
vate prosecutions, 1925 P. 755=92 I. C. 
697. 
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administration shall, notwithstanding anything in section 

Criminal Procedure, 1882, be entitled to conduct such pro- 
secutions without the permission of the Magistrate. ^ 


Power to extend Act to 
certain tramways. 


*[ 146 . (1) This Act or any portion thereof may 

be extended by notiHcation in the Official Gazette 


.L tramway which is a Federal Railway within the meaning 

of the Government of India Act, 1935, by the Federal Railway Authority; and 

(6) to any other tramway, by the Provincial Government. 


(2) This section does not apply to 
other mechanical power.] 


any tramway not worked by steam or 


Power to exempt rail- general controlling authority may, 

way from Act. with the sanction of the safety controlling authority, 

notification in the Official Gazette, exempt any 
railway from any provisions of this Act: 

that the safety controlling authority shall not refuse its sanction 
f^t^ ]'*• appears to it necessary so to do for the purpose of securing 


148. (1) For -the purposes of section 3, clauses (5), (6) and (7), and 

sections 4 to 19 (both inclusive), 47 to 52 (both in- 
elusive). 59, 79, 83 to 92 (both inclusive), 96. 97, 98, 

Lnd “raUwarse^rtanr^^^ ^^1, 103, 104, 107. Ill, 122, 124 to 132 (both 

r ‘ inclusive), 134 to 138 (both inclusive), 140, 141, 144, 

145 and 147, the word “railway**, whether it occurs alone or as a prefix to an- 
other word, has reference to a railway or portion of a railway under construc- 
tion and to a railway or portion of a railway not used for the public carriage of 
passengers, animals or goods as well as to a railway falling within the defini- 
tion of that word in section 3, clause (4). 


(2) For the purposes of sections 5, 21, 83, 100, 101, 103, 104, 

121, 122, 125 and 137, sub-sections (1), (2) and (4), and section 138, the ex- 
pression “railway servant’* includes a person employed upon a railway in con- 
nection with the service thereof by a person fulfilling a contract with the railway 
administration. 


149. \Aniendment of the Indian Penal Code.'\ Rep. by the Repealing Act 
{I of 1938), section 2 and Sch. 

150. \Amendnient of the Sindh-Peshin Railway Act, 1887.] Rep. by the 
Repealing Act (/ of 1938), section 2 and Sch. 


THE FIRST SCHEDULE. 

[Enactments Repealed.] 

Rep. by the Repealing Act (/ of 1938), section 2 and Sch. 


LEG. REF. 

' See now the Code of Criminal Proce- 
dure CAct V of 1898) . 

3 Substituted by A.O., 1937 for the origi- 
nal section. 

NOTES. 

Sec. 146. — For notifications extending 
the Act to certain steam-tramways, see 
Gazette of India, 1896, Pt. I, p. 408, and to 
the Bukhtiarpur-Behar Light Railway, see 
Gazette of India, 1903, Pt. I, p. 797, and 


ibid., 1898. Pt. I, p. 467; ibid., 1904; Pt. 
I, p. 744. For notification extending the 
whole Act except S. 135 to the Shahdara 
(Delhi) Saharanpur Light Railway, see 
Gazette of India, 1907, Pt. I, p. 569. For 
notification extending the whole of the Act 
except S. 135 to the Parlakimidi Steam 
Railway, see Mad. R. & O., Vol. 1. 

Sec. 147.— For notification exempting the 
Barsi Light Railway Company fVom the pro- 
visions of S. 85 of the Act, see Gazette of 
India, 1896, Pt. I, p. 303. 
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THE SECOND SCHEDULE. 
Akticles to be Declared and Insured. 

CSee section 75.) 


(o) Gold and silver, coined or imcoined, manufactured or unmanufactured; 
(6) plated articles ; 


(c) cloths 3nd tissue and lace of which gold or silver forms part, not beiner the uni- 
form or part of the uniform of an officer, soldier, sailor, police-officer or person en- 
^ \ volunteer under the Indian Volunteers Act, 1869, or of any public officer 

British or foreign, entitled to wear uniform ; ' 


(d) pearls, precious stones, jewellery and trinkets; 

(^) watches, clocks and time-pieces of any description; 

(/) Government securities ; 

(^) Government stamps; 

of exchange, hundies, promissory notes, bank-notes and orders or other secu- 
rities for payment of money; 

(i) maps, writing and title-deeds; 

works art lithographs, photographs, carvings; sculpture and other 


(^) art pottery and all articles made of glass, china or marble ■ 
wro„g^Pufwfth"ofhe"; ma^eriafsf factured state, and whethe'r wrought up or not 


(m) shawls; 

(n) lace and furs ; 

(o) opium; 

(/>) ivory, ebony, coral and sandalwood; 

(^) musk, sandalwood oil and other essential oils used 
other perfume; 

(r) musical and scientific instruments: 

... article of special value which the Federal 

notification in the Official Gazette, add to this schedule.® 


in the preparation of itr or 
Railway Authority] may, by 


EXTRACT FROM THE GOVERNMENT OF INDIA (ADAPTATION OF INDIAN 

LAWS) ORDER, 1937. 

Private Pailzvay Acts. 

Any power conferred by any Private Act on a Railway Company to make and carry 
out contracts with the Secretary of State in Council shall be deemed to include a power to 
make and carry out contracts with the Federal Railway Authority (as defined in the Indian 

Act^ 1879) or any Government m British India for the like purposes; 
retercnces in any Private Act relating to railways in India to the Secretary of State in Coun- 
cil in relation to contracts or anything to be done in relation to contracts shall, where the 
context and the circumstances so admit or require, be construed as including references to 
that Authority or any such Government; any provision in any such Act requiring the previous 
sanction of the Secretary of State in Council to the payment of any portion of the remune- 
ration of a director of a railway company as part of the working expenses of the com- 
pany shall be construed as requiring the previous sanction of the Governor-General thereto; 

P*’Ovision in any such Act vesting any property in the Secretary of State in Council 
^all be construed as having vested that property in His Majesty for the purposes of the 
Oovernment of India. 

Gcficral and Private Railzcay Acts. 

enactment relating to railways in India, whether contained in a 
^ Private Act. as directs the Secretary of State in Council to hold 
unciaimeq moneys subject to the claims of persons entitled thereto or authorises him to 

revenues of India, or to apply them as part of the 
India or otherwise as he thinks fit. shall be construed as requiring the 
oecreiary ot State to treat such moneys (subject to any claims which may be established 


1 o w . leg. REF. Council’ by A . 0 . 1937. 

Substituted for 'Governor-General in ^ See Genl. Stat. R. & O. Vol HI 
C C.M. — 542 
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the relevant enactments) as part of the revenues of the 

establishment of the Federation oAnSfa.^al. 




Short title and extent. 


THE RAILWAYS (LOCAL AUTHORITIES* TAXATION) ACT 

(XXV OF 1941). ^ 

[26th November, 1941- 

An Act to regulate the extent to vohtch rapway property shall he liable to 

taxation imposed by an authority zvithin a Province. 

W^hereas it is expedient to regulate the extent to which property vested in 
His Majesty for the purposes of the Central Government, being property of a 
railway, shall be liable to taxation imposed by an authority within a Province; 

It is hereby enacted as follows : — 

1. (1) This Act may be called The Railways 

(Local Authorities* Taxation) Act, 1941. 

(2) It extends to the whole of British India. 

Definitions. 2. In this Act, — 

(<*) “local authority** means a local authority as defined in the General 
Clauses Act, 1897, and includes any authority legally entitled to or entrusted with 
the control or management of any fund for the maintenance of watchmen or for 
the conservancy of a river; 

(b) "railway administration*' has the meaning assigned to the expression 
in clause (6) of section 3 of the Indian Railways Act, 1890. 

3. (1) In respect of property vested in His Majesty for the purposes of 

the Central Government, being property of a railway, 
Liabihty of railways to ^ railway administration shall be liable to pay any 
taxation by local author.- authority, if the 

Central Government, by notification in the Official 
Gazette, declares it to be so liable. 

(2) While a notification under sub-section (1) is in force, the railway 
administration shall be liable to pay to the local authority either the tax mentioned 
in the notification or in lieu thereof such sum, if any, as a person appointed in 
this behalf by the Central Government may, having regard to the services 
rendered to the railway and all the relevant circumstances of the case, from time 
to time determine to be fair and reasonable. The person so appointed shall be a 
person who is or has been a Judge of a High Court or a District Judge. 

4. The Central Government may, by notification in the official Gazette, 

revoke or vary any notification issued under clause (1) 

to taxation . ^ section 135 of the Indian Railways Act, 1890; and 

where a notification is so revoked any liability arising 
out of the notification to pay any tax to any local authority shall cease, and where 
a notification is so varied the liability arising out of the notification shall be varied 
accordingly. 

5. Nothing in this Act shall be construed as debarring any railway 

administration administering a railway from entering 
baving- into a contract with any local authority for the supply 

of water or light or for the scavenging of railway premises, or for any other 
service which the local authority may be rendering or be prepared to render within 
any part of the local area under its control. ; _ - 
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Short title and extent. 


THE INDIAN RED CROSS SOCIETY ACT (XV OF 1920).^ 

EPFECT OF SUBSEQUENT LEGISLATION. — Amended by Government of 
India (Adaptation of Indian Laws) Order, 1937 and by Act XVII of 1937. 

[20th March, 1920. 

An Act to constitute an Indian Red Cross Society. 

Whereas it is expedient to provide for the future administration of the 
various monies and gifts received from the public for the purpose of medical 
and other aid to the sick and wounded, and other purposes of a like nature 
during the late war, and more especially for the administration of the monies 
and property held by a Committee known as the Joint War Committee, Indian 
Branch, of the Order of St. John of Jerusalem in England and the British Red 
Cross Society ; 

And whereas it is expedient to constitute an Indian Red Cross Society 
with a view to the continuation in peace time, on a wider basis and with a wider 
purpose, of the work carried on by the said Committee during the war, and to 
provide for the affiliation therewith of other societies and bodies having similar 
objects ; It is hereby enacted as follows : — 

1. (1) This Act may be called The Indian Red 

Cross Society Act, 1920. 

(2) It extends to the whole of British India, including British Baluchis- 
tan, the Sonthal Parganas and the District of .Angul. 

2. There shall be constituted by this Act a Society to be known as the 

Constitution of Indian ST”? Society (hereinafter called the 

Red Cross Society. Society). The first members of the society shall be 

nominated by persons who immediately before the 
commencement of this Act were members of the Joint War Committee, Indian 
Branch, of the Order of St. John of Jerusalem in England and the British Red 
Cross Society (hereinafter called the Committee) at a meeting to be summoned 
and held for that purpose in accordance with the usual practice of the Committee 
within three months from the commencement of this Act. The number of mem- 
bers to be so nominated shall not be less than twenty-five or more than fifty. 

3. The Committee shall also at the same meeting appoint from among the 

members nominated under section 2 the Managing 
A^<^ntment of Manag- Body of the Society (hereinafter called the Managing 
ing o y. Body), the members of which shall hold office as such 

until a new Managing Body is appointed as hereinafter provided. The number 
of members of the Managing Body shall not be less than ten or more than thirty. 

4. The first members of the Society and all persons who may hereafter 

Tneoroorat’ become members thereof so long as they continue so 

to be, are hereby constituted a body corporate under 
the name of the Indian Red Cross Society, and the said Body shall have per- 
petual succession and a common seal with power to hold and acquire property, 
movable and immovable, and shall sue and be sued by the said name. 

5. The Managing Body shall, within six months from the commencement 

Power to make rules subject to the condition of previous 

publication, make rules for the management, control 

Society. The rules may provide among other matters for 
the following, namely ; — 


117 o ref. 

btatement of Objects and Reasons, 
see Gazette of India. 1920. Pt. V, p. 83; and 


for Proceedings in Council, see ibid., 1920. 
Pt. VI, pp. 511 and 830. 
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Body ; 


(a) the conditions of membership of the Society; 

(^>) the appointment and term of office of members of the Managing 


(c) the choice of representatives on International and other Committees; 

(rf) representation on the Managing Body of Provincial and State 
Branch Committees and affiliated societies and bodies ; 

(e) the constitution of Finance, Medical and other Committees and the 
delegation of powers to them; and 


(/) 

ing Body. 


the regulation of the procedure generally of the Society and Manag- 


Dissolution and transfer 
of property of Joint War 
Committee. 


6. Upon the nomination of the first members of 
the Society and the appointment of the Managing 
Body — 


(a) the Committee shall be dissolved; 

• property, movable or immovable, of or belonging to the Com- 

mittee shall vest in the Society and shall be applied by the Managing Body to 
the objects and .purposes hereinafter set out; and 


(c ) all the debts and liabilities of the Committee shall be transferred to 
the Society, and shall thereafter be discharged and satisfied by it out of the 
aforesaid property, and each and every member of the Committee shall be wholly 
discharged therefrom. 


7. Notwithstanding anything contained in any 
Purposes to which funds appeal for subscriptions or gifts to or for the purpo- 
of Society may be applied. ses of the Committee, the Managing Body may in its 

discretion apply — ^ 

(a) either the corpus of the income or any part of such corpus or income 
of any property vested in it under clause (b) of section 6 for the relief of 
sickness, suffering or distress caused by the operation of war in India or in any 
other country in which Expeditionary Forces from India may, from time to 
time, be employed and for purposes cognate to that object and in maintaining 
Red Cross Depots for military purposes ; 


(b) in accordance with the provisions of section 8 the income only of 
any such property but not the corpus or any part thereof for the relief of sick- 
ness or suffering in India, whether due to the operation of war or not, or in 
pursuance of any of the objects set forth in the First Schedule. 


*[8. (1)] II Branch Committees consisting of Members of the Society are 

i- Ti ^ 1 . constituted in any of the Provinces, States and other 

Committees?” parts of India specified in the Second Schedule, then, 

subject to the requirements of the Managing Bo'dy 
for the purposes of clause, (a) of section 7 and any provision for expenses of 
management, the income of the property which has been vested in the Society 
under clause (6) of section 6 shall be distributed annually among such Branch 
Committees in the proportion shown in the said Schedule, to be expended by 
them and at their discretion upon all or any of the objects referred to in clause 
{by of section 7. 


^[(2) The Central Government may, by notification in the Official 
Gazette, direct that any Province, State or other part of India specified in the 


LEG. REF. 

^ Original S. 8 was re-numbered as S. 


8 (1) and sub-Ss. (2) to (4) added by Act 
XVII of 1937. 
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first column of the Second Schedule shall be excluded therefrom or that any 
Province, State or other part of India not specified therein shall be included 
therein and that the percentages specified in the third column of the said Schedule 
shall be varied as required by any such exclusion or inclusion. 

(3) On the issue of a notification under sub-section (2) the Second 
Schedule shall be deemed to be amended in accordance with such notification. 

(4) No notification under sub-section (2) shall be made without the con- 
sent of every Branch Committee constituted in the Provinces, States and other 
parts of India for the time being included in the Second Schedule.] 

9. The Managing Body may also affiliate to the Society any other society 

or body having all or any of the objects and purposes 
referred to in section 7, and may provide for the allo- 
cation and distribution of funds, through such society 

or body, to or for any such objects or purposes. 

10. The Managing Body shall have authority to determine in all cases 

T-w . . £ -Kr • what matters properly fall within the scope of clause 

Decision of Managing t' j t' 


Affiliation of other Socie- 
ties. 


Body as to purposes final. 

ed societies or bodies. 


(6) of section 7, and its decision in all such matters 
shall be binding on all Branch Committees and affiliat- 


11. The Managing Body may also receive and hold gifts of whatsoever 

^ j r f description either for the general purposes of the 

society or for any particular purpose for which the 
corpus or income of the property vested in it under clause (d) of section 6 
may be applied under the provisions of section 7, and on receipt of such gifts 
may, subject to the provisions of rules made under section 5, apply the same to 
such purposes, either directly or through Branch Committees, or societies or 
bodies affiliated under section 9. 

12. Subject to the provisions of rules made under section 5, each Branch 

p Committee shall have all power to regulate its own 

Branch Com- procedure and constitution, to receive gifts and ex- 
* pend all monies received by it for its purposes, either 

directly or through other societies or bodies. 


FIRST SCHEDULE. 

(See sec/ion 7.) 

Objects to which the funds of the Society may be applied. 

care of the sick and wounded men of His Majesty’s Forces, whether still on 
the active list or demobilised. 

(2) The care of those sufTcring from tuberculosis, having regard in the first place 
to soldiers and sailors, whether they have contracted the disease on active service or not. 

(3) Child welfare. 

. . Work parties to provide the necessary garments, etc., for hospitals and health 

institutions in need of them. 

(5) Assistance required in all branches of nursing, health and welfare work, ancil- 
lary to any organisations which have or may come into being in India and which are re- 
cognised by the Society. 

(6) Home Service Ambulance Work. 

(7) Provision of comforts and assistance to members of His Maiestv's Forces 

whether on the active list or demobilised. ’ 

Such other cognate objects as may. from time to time, be approved by the Society. 

, (9) The expenses of management of the Society and its branches and afTiliated 

societies and bodies. 

(10) The representation of the Society on or at International or other Commit- 
tees termed for furthering objects similar to those of the Society. 
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‘[SECOND SCHEDULE. 
(See section 8.) 


• • 




;-,cn‘r 


tral Provinces <md States in India to the Cen.^- 

approxM^te percentage of their claim on the interest on the 
captUu fund of the joxnt tVar CotnTnxtiee, Indian Branch. 


Names of Provinces, States, etc. 


United Provinces 
] *Boni'iay 

Western India States 

Sind 

Bengal 

Punjab 

Central Provinces 

Bihar 

Orissa 

Madras 

Rajputana 

Central India 

Gwalior 

North We'^t Frontier 

Hyderabad (Deccan) 

Assam 

Baltjchistan 

Mysore 

Kashmir 

Baroda 

Delhi 



Amount of 

Approximate per- 

centage of *1 laim 

contribution. 

on the interest of 


Capital Fund. 

Lakhs. 

• f 

15 

1870 


(8 15 

10 

f314 , 

- 

( 1 -25 

10 

12 54 

1 1 

13*47 

4 

4 87 

4i 

5 74 

1 

1 08 

5^ 

7^25 

4 

4*87 

n 

3 80 

1 62 


2 70 

3 

3*80 

H 

1*62 

H 

1-62 


1-62 

1 

1*08 • 

JL 

3 

•54 


‘54J 


THE RED CROSS SOCIETY (ALLOCATION OF PROPERTY) ACT 

(XVIH OF 1936).=* 

[27th October, 1936. 

An Act to prozhde out of the property of the Indian Red Cross Society a Fund 
to be administered in Burma by a Burma Red Cross Society, and to termi- 
nate in Burma the existing functions of the Indian Red Cross Society. 

Whereas it is expedient to provide out of the property of the Indian Red 
Cross Society a Fund to be administered in Burma by a Burma Red Cross Society, 
and to terminate in Burma the existing functions of the Indian Red Cross* 
Society: It is hereby enacted as follows:— 

1. (1) This Act may be called The Red Cros^ 

Short title and extent. SOCIETY (ALLOCATION OF PROPERTY) ACT, 1936. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2. Notwithstanding anything contained in the Indian Red Cross Society ■ 

Act, 1920, an amount equal to seven per cent, of the 
Apportionment of corpus corpus of the property vested by the said Act in the 

" Indian Red Cross Society (which amount is in this 

Act referred to as the Fund) shall be set apart to be . 
administered in the Province of Burma as a trust by such body of trustees as the 
High Court of Judicature at Rangoon may appoint, and in accordance with, and 


LEG. REF. 

* Substituted by Act XVII of 1937, S. 
for original schedule. 


a For Statement of Objects and R^soii's, 
3 see Gasette of India, 1936, Pt.' V, p. -3l6. 
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for such of the purposes referred to in section 7 of the said Act as may be con- 
tained in, any scheme settled by the said High Court. 

3. As soon as the High Court of Judicature at Rangoon has settled a 

scheme and made an order vesting the Fund in the 
body of trustees referred to in section 2 the Manag- 
ing Body of the Indian Red Cross Society shall trans- 
fer the Fund to the said body of trustees and thereupon 
the Burma Provincial Committee of the Indian Red 
- . _ _ Cross Society, known as the Indian Red Cross 

i^ctety, Burma Branch, shall be dissolved and all property of or belonging to 
Committee, including the unexpended balance, if any, of any moneys dis- 

Committee under section 8 of the Indian Red Cross Society Act, 
UK?’ transferred to and shall vest in the said body of trustees to be 

Md by them in the same manner and, subject to the scheme settled by the said 

High Court, for the same purposes as such property was held by that 
Committee. .i- r ^ j 


Transfer of apportioned 
property to trustees and dis- 
solution of Burma Branch 
Committee of Indian Red 
Cross Society. 


4. On the making of the vesting order referred to in section 3, the provisions of 
c • • ^ Indian Red Cross Society Act, 1920, and of any 

Indian Red C*l-o*^^*^'*^ocieti made thereunder relating to Branch Committees 

Act, 1920. m the provinces, their constitution, powers or func- 

. tions, their representation on the Managing Body of 

the Indian Red Cross Society, and their right to receive a proportion of the income 
of property vested in the Society, shall cease to have effect in respect of the pro- 
vince of Burma and of the Indian Red Cross Society, Burma Branch Com- 
mittee. 


THE INDIAN REGISTRATION ACT (XVI OF 1908). 

Rep. in part, Act V of 1917; Acts X of 1927 and I of 1938. 

effect of subsequent legislation. — A mended Act IV of 1914: Act 

XXXVIII of 1920; Act XHI of 1926; Act II of 1927; Act XV of 1929; Act 
XXI of 1929; Act XXXII of 1940; Act XXXIII of 1940 and Mad. Act III of 1936: Go- 
vernment of India (Adaptation of Indian Laws) Order, 1937. 
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part I. 

Preliminary. 

i' Short title, extent and commencement 

2. Definitions. 

PART 11. 

Of THE Recistration Estadlishmknt. 

3. Inspector-General of Registration. 
[Repealed. ] 

Districts and sub-districts. 

^^’Strars and Sub-Registrars. 

Offices of Registrar and Sub-Rogis 


CONTENTS. 


4. 

5. 

6 . 

7. 
trar. 

8 . 
9. 

10 . 


l^P®ctors of Registration-offices. 
[Repealed.] 

his offic^^^**'^* Registrar or vacancy in 
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. Absence of Sub-Registrar or vacancy 

m hi5 office. 
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27. Wills may be presented or deposited 
at any time. 

PART V. 

Of the Place of Registration. 

28. Place for registering documents re- 
lating to land. 

29. Place for registering other docu- 
ments. 

. 30. Registration by Registrars in certain 
cases . 

31. Registration or acceptance for depo- 
sit at private residence. 

PART VI. 

Or Presenting Documents for 
Registration. 

32. Persons to present documents for 
registration. 

33. Power-of-attomey recognizable for 
purposes of section 32. 

34. Enquiry before registration by regis- 
tering officer. 

35. Procedure on admission and denial 
of execution respectively. 

PART VII. 

Of Enforcing the Appearance of 
Executants and Witnesses. 

36. Procedure where appearance of exe- 
cutant or witness is desired. 

37. Officer or Court to issue and cause 
service of summons, 

38. Persons exempt from appearance at 
registration office. 

39. Law as to summonses, commissions 
and witnesses. 

PART VIII. 

Of Presenting Wills and Authorities 

to adopt. 

40. Persons entitled to present wills and 
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41. Registration of wills and authorities 
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PART IX. 

Of the deposit of Wills - 
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Procedure on deposit of wills. 
Withdrawal of sealed cover deposi- 
ted under section 42. 

45 Proceedings on death of depositor. 
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powers of 


X. 
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64. Procedure where document relates 
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65. Procedure where document relates to 
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(D) Special Duties of Registrar. 

66. Procedure after registration of docu- 
ments relating to land. ^ 

67. Procedure after registration under 
section 30, sub-section (2). 

(E) Of the controlling Pozvers of Registrars 
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68. Power of Registrar to superintend 
and control Sub-Registrars. 

69. Power of Inspector-General to super- 
intend registration offices and make rules-. 

70. Power of Inspector-General to remit, 
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75. Order by Registrar to register and 
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82. Penalty for makings false statements, 
delivering false copies or translations, false 
personation and abetment. 

83. Registering officer may commence 
prosecutions. 

84. Registering officers to be deemed 
public servants. 

PART XV. , 

Miscellaneous. 

85. Destruction of unclaimed documents. 

86. Registering officer not liable for thing 
bona fide done or refused in his official capa- 
city. 

87. ^ Nothing so done invalidated by de- 
fect in appointment or procedure. 


Sections. 

88. Registration of documents executed 
by Government officers or certain public 
functionaries. 

89. Copies of certain orders, certificates 
and instruments to be sent to registering 
officers and filed. 

Exemptions from Act. 

90. Exemption of certain documents exe- 
cuted by or in favour of Government. 

91 . Inspection and copies of such docu- 
ments. 

92. [Repealed. "S 

Repeals . 

93. [Repealed. \ 

THE SCHEDULE.— 


THE INDIAN REGISTRATION ACT (XVI OF 1908).^ 

[\Sth December, 1908. 

An Act to consolidate the enactments relating to the Registration of Documents. 

Whereas it is expedient to consolidate the enactments relating to the 
registration of documents ; It is hereby enacted as follows : — 

PART I. 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Indian 

commencement. REGISTRATION ACT, 1908. 

(2) It extends to the whole of British India, except such districts or 

tracts of country as the Provincial Government may *[6 * * * 

* *] exclude from its operation. 

(3) It shall come into force on the first day of January, 1909. 

Definitions unless there is anything repug- 

■ nant in the subject or context, — 


LEG. REF. 

^ For Statement of Objects and Reasons, 
see Cacette of India, 1908, Pt. V, p. 325; 
for Report of Select Committee, see ibid., 
1908, Pt. V, p. 387, and for Proceedings in 
Council, see ibid., 1908, Pt. VI. pp. 148, 154 
and 182. 

* The words “within the previous sanction 
of the Governor-General in Council” were 
omitted by Act XXXVIII of 1920. 

NOTES. 

S*c. 1: General. — The object of regis- 
tration is not to give information to thir<l 
parties but to check forgerv and afford good 
evidence. 24 M.L.J. 664=20 l.C. 385: 25 
P.L.R. 1917. See also 48 C. 1=47 I. A. 
239=39 M.L.J. 243 (P.C.). It is the 

duty of the Registrar to examine the gran- 
tor or his representative before a deed is 
registered. 48 I. A. 365=64 l.C. 299. The 
Board of Revenue cannot refer to High 
Court a Question under the Regn. Act. 38 
.A. 351 (F.B.). 

Strict Construction. — The Act has to be 
strictly^ construed: but there is a point at 
which it is unnecessary to multiply technica- 
lities. Non-compliance with R. 30 of the 
Act held to be an irregularity*. 58 C. 133= 
C.C,M. — 543 


1931 C. 478. There is nothing in the Act 
\yhicli ^rbids the splitting up of a transac- 
tion. Thus a person mav execute several 
mortgages of the value of less than Rs. 100 
so as to avoid registration. 15 R.D. 380= 
12 L.R. 167 (Rev.). The question whe- 
ther a document is compulsorily registrable 
has to be decided on a perusal of that docu- 
ment itself, and rulings upon other docu- 
ments not shown to be of an exactly simi- 
lar character are no guide to a proper deci- 
sion of the questin. 1935 L. 448. 

Amending Act II of 1927 — If retrospec- 
tive. — The Amending .Act is retrospective 
m its operation and is intended to cover not 
only documents which may in future be exe- 
cuted but also to <locuments which have 
been previously executed. 58 C 440 — 14 
C. W. N. 881 = 1931 C. 171. ' 

1 UR EFFECT OF THE AMENDMENT I)Y ACT II 
^?27 is to restore the law relating to the 
admissibility of documents, effecting a coii- 
tract for sale of immovable property and 
reciting payment of the purchase-inone\-, as 
understood prior to the decision of 
Dayal Singh v. Indar Singh, 
S3 I. A 214=51 M.L.J. 788; 124 l.C. 606 
(1). See also 1931 M.W.N. 297. 


4338 


The Civil Couet Manual (Imperial Acts). 


IS. 2 


(1) addition” means the place of residence, and the profession, trade, 
rank and title (if any) of a person described, and, in the case of a Native of 
India, his caste (il s^ny) and his father’s name, or where he is usually described 
as the son of his mother, then his mother’s name : 

(2) “book” includes a portion of a book and also any number of sheets 
connected together with a view of forming a book or portion of a book: 

(3) “district” and “sub-district” respectively mean a district and sub- 
district formed under this Act: 


(4) “District Court” includes the High Court in its ordinary original civil 
jurisdiction : 

(5) “endorsement” and “endorsed” include and apply to an entry in 
writing by a registering officer on a rider or covering slip to any document ten- 
dered for registration under this Act: 

(6) “immovable property” includes land, buildings, hereditary allow- 
ances, rights to ways, lights, ferries, fisheries or any other benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything which 
is attached to the earth, but not standing timber, growing crops nor grass : 

(7) “lease” includes a counterpart, kabuliyat, an undertaking to cultivate 
or occupy, and an agreement to lease : 

(8) “minor” means a person who, according to the personal law to which 
he is subject, has not attained majority : 

(9) “movable property” includes standing timber, growing crops and 
grass, fruit upon and juice in trees, and property of every other description, ex- 
cept immovable property : and 


NOTES . 

Sec. 2 (6) .—Standing trees, whether im- 
movable property. 9 I.C. 478. As to what 
is standing timber, see 35 I.C. 713; 30 I. 
C. 281; 93 I.C. 358 (2) = 1926 P. 350; 18 
O.C. 122=28 I.C. 180. Mango t^es. 2 
O.W.N. 947; 10 P.L.T. 19. Palmyra 
trees 19 L.W. 494. Right to collect palmy- 
ra or bidi leaves is not immovable proper^'. 

1937 N. 116- See also Nag. 37^1. L. 

R. (1939) Nag. 432; 42 Bom. L. R. 750 
(“Benefits to arise out of land— Toll collect- 
ed from vehicles in public road ) . Where 
the object of the sale of trees is to convert 
them into movables by getting them cut and 
removed and the parties to the transaction 
do not contemplate that the trees should 
continue to stand and be enjoyed as such, the 
documents relating to the transaction do not 
create any interest in immovable property 
and are admissible in evidence even though 
unregistered. 1929 O. 93. A right of way 
is immovable property. 20 C.W.N. 1158. 
A mortgage-debt is within the definition of 
immovable property. 57 C. 328=M C.\V. 
N. 605. But see 58 I. A. 323, xtifra. A 
debt, though secured on immovable property, 
is still only movable property. 58 I* A. 
323=1931 P.C. 245=61 M.L.J. 589 (P. 
C.). Flour mill, as such, can change hands 
and be removed from one place to anotl^r 
and so it is not immovable property. 38 P . 
L.R. 375=1936 L. 242. 

Cl. (7).— As to difference between 
the definition of lease in this Act and in the 
T P. Act, see 5 R. 95. Agreement to 
grant a lease on a future contingency is not 


lease. 24 C.W.N. 177=37 M.L.J. 525= 
47 C. 485 (P. C.); 130 I.C. 6=1931 A. 
252. See also 19 S. L. R. 306. An 'agree- 
ment to lease* must be an actual demise and 
should operate as a lease. Where the docu- 
ment recited that on the happening of a cer- 
tain event within six months and upon a 
certain indeterminate act a lease would be 
granted to the plaintiff. Held, that the 
document did not amount to an 'agreement 
to lease’ within the meaning of this Act. 
130 I.C. 6=1931 A. 252. Unilateral letter 
passed to lessee — Rent fixed — Execution of 
formal document contemplated — Agreement 
to lease — Need for registration. 7 R. 70. 
An undertaking to cultivate lands is lease. 
3 R. 379=1925 R. 273. Agreement to pay 
rent for occupation of house is lease. 1928 

N. 27=105 I.C. 43. See also 134 I.C. 263 
= 1931 N. 128. Agreement to renew kanom 
whether amounts to. 13 M. L. J. 217. 
Amalnama. 33 C. 502. Both under the 
Agra Tenancy Act and the Registration Act, 
a lease includes a kabuliyat. Hence if a 
lease required registration, the KabuHj^t 
likewise required it and could not be admit- 
ted in evidence without registration. 1942 

O. W.N. (B.R.) 79=1942 A. W.R. (Rev.) 
46. *‘Yafman virthi” is immovable property 
within the meaning of S. 2 (6). But where 
the agreement regarding the same merely 
amounts to a deleg^ation of duties connected 
with it, the transfer does not amount to a 
lease so as to require registration. 137 !• 
C. 136=1932 S. 60. 

Cl. (9). — Movable property — An allow- 
ance paid by Government as remuneration 
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(10) ‘‘representative** includes the guardian of a minor and the commit- 
tee or other legal curator of a lunatic or idiot. 

PART II. 


Of the Registration-establishment. 

3. The Provincial Government shall appoint an officer to be the Inspector- 

General of Registration for the territories subject to 
such Government : 


Inspector-General of Re- 
gistration. 


Provided that the Provincial Government may, instead of making such 
appointment, direct that all or any of the powers and duties hereinafter confer- 
red and imposed upon the Inspector-General shall be exercised and performed 
by such officer or officers, and within such local limits, as the Provincial Govern- 
ment appoints in this behalf. 

(2) Any Inspector-General may hold simultaneously any other office 
under the Crown]. 


4. [Branch Ittspector-General of ] Rep. by A. O., 1937. 

5. (1) For the purposes of this Act, the Provincial Government shall 

j... . . , ... form districts and sub-districts, and shall prescribe, 

tricts.*^^^ s an su - is- may alter, the limits of such districts and sub- 

districts. 


(2) The districts and sub-districts formed under this section, together 
with the limits thereof, and every alteration of such limits, shall be notified in 
the Official Gazette. 


(3) Every such alteration shall take effect on such day after the date of 
the notification as is therein mentioned. 

6. The Provincial Government may appoint such persons, whether public 

Registrars and Sub-Regis- officers or not, as it thinks proper, to be Sub-Regis- 
trars. trars of the several districts, and to be Sub-Regis- 

trars of the several sub-districts, formed as afore- 
said, respectively: 

7. (1) The Provincial Government shall establish in every district an 

office to be styled the office of the Registrar and in 
c Registrar and every sub-district an office or offices to be styled the 

bub-Registrar. office of the Sub-Registrar or the offices of the Joint 

Sub-Registrars. 

(2) The Provincial Government may amalgamate with any office of a 
Registrar any office of a Sub-Registrar subordinate to such Registrar, and may 

^ny Sub-Registrar whose office has been so amalgamated to exercise 
addition to his own powers and duties, all or any of the powers 
and duties of the Registrar to whom he is subordinate: 

Provided that no such authorization shall enable a Sub-Registrar to hear 
an appeal against an order passed by himself under this Act. 


. c V . , REF. 

Substituted for 'under Government' by 
A.O., 1937. 

S' 6 inserted by Act IV of 
1914 was omitted by A.O., 1937. 


. . notes. 

for public services. 51 I.C. 954=21 Bom. 
L.R. 716- Fruit not in existence but to 
grow IS movable property. 47 A. 738=1925 


A. 411. "Crop” may include leaves of 
trees. 1938 Nag. 377=1. L.R. (1939) Nag. 
432 . 


Sec . 2 (10).— The word ''representative** 
m S, 2 (10) includes the dc facta guardian 
of a minor. 120. I.C. 77 (2) = 1930 M. 
42o ; and in the absence of a legally appoint- 
ed guardian the term includes the natural 
father of an adopted boy. 56 I. A. 21= 
52 M. 175=56 M.L.J. 218 (P.C.). 
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Inspectors 
tion offices. 


of ^ ^ ) Thc Provincial Government may also ap- 

point officers, to be called Inspectors of Registrationr 
offices, and may prescribe the duties of such officers.^ 

(2) Every such Inspector shall be subordinate to the Inspector-General. 

^ ?' [Afi/tVary cantonments may be declared sub-districts or districts^ Rep. 

by Act X of 1927, S. 3 and Sch. II. ■* ^ 


10. (1) When any Registrar, other than the Registrar of a district in- 

Absence of Registrar or eluding a Presidency-town, is absent otherwise than 
vacancy in his office. duty in his district, or when his office is tempora^ 

rily vacant, any person whom the Inspector-General 
^points in this behalf, or, in default of such appointment, the Judge of the 
district Court within the local limits of whose jurisdiction the Registrar's office 
IS situate, shall be the Registrar during such absence or until the Provincial Go- 
vernment fills up the vacancy. 

(2) When the Registrar of a district including a Presidency-town is ab- 
sent otherwise than on duty in his district, or when his office is temporarily vacant, 
any person whom the Inspector-General appoints in this behalf shall be the 
Registrar during such absence, or until the Provincial Government fills up the 
vacancy. 


11. When any Registrar is absent from his office on duty in his district, 

he may appoint any Sub-Registrar or other person in 
Absence of Registrar on his district to perform, during such absence, all the 
duty in his district. duties of a Registrar except those mentioned in sec- 

tions 68 and 72. 


12. When any Sub-Registrar is absent, or when his office is temporarily 

vacant, any person whom the Registrar of the district 
Absence of Sub-Registrar appoints in this behalf shall be Sub-Registrar during 
or vacancy in his office. absence, or until ^[the vacancy is filled up]. 


Report to Provincial Go- 13. (1) *[* :<t * All appoint- 

vernment of appointments ments made under section 10, section 11 or section 12 
under Ss. 10, 11 and 12. shall be reported to the Provincial Government by the 

Inspector-General. 

(2) Such report shall be either special or general, as the Provincial Go- 
vernment directs. 

Establishments of regis- 1^4 sr>j£ ★ 4: * ♦] 

tering officers. 

(2) The Provincial Government may allow proper establishments for the 
several offices under this Act. 



Seal 

officers. 


The several Registrars and Sub-Registrars shall use a seal bearing the 

following inscription in English and in such other 
of registering language as the Provincial Government directs : — 

*'The seal of the Registrar (or of the Sub-Registrar) 


LEG. REF. 

J The proviso to sub-S. (1) of S. 8 
inserted by Bom. Act V of 1929, S. 2 was 
omitted by A.O., 1937. 

* Substituted for the words “Local Go- 
vernment fills up the vacancy” by Act IV 

of 1914. . - 

3 The words “All appointments . . . o. 

6 and” insferted by Act IV of 1914 were 
omitted by A.O., 1937. 


* Sub-S. (3) of S. 13 omitted by A.O.» 
1937. 

® Sub-S. (1) to S. 14 omitted by iota. 

NOTES. 

Sec. 11. — Appointment of an official by 
Registrar to do registration — Presumptmii;-^ 
Defect in appointment — Effect of. 1935 L. 
301. 


S. 17] 
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Register books and fire- Provincial Government shall pro- 

proof boxes. vide for the office of every registering officer the 

books necessary for the purposes of this Act. 

, (2) The books so provided shall contain the forms from time to time 
prescribed by the Inspector-General with the sanction of the Provincial Gov- 
ernment, and the pages of such books shall be consecutively numbered in print, 
and the number of pages in each book shall be certified on the title-page by the 
officer by whom such books are issued. 

(3) The Provincial Government shall supply the office of every Regis- 
trar with a fire-proof box, and shall in each district make suitable provision for 
the safe custody of the records connected with the registration of documents in 
such district. 


PART III. 

Of Registrable Documents. 

17. (1) The following documents shall be registered, if the property to 

Documents of which ^hich they relate is situate in a district in which, and 
registration is compulsory. they have been executed on or after the date on 

. which. Act No. XVI of 1864, or the Indian Registra- 

bon Act, 1866, or the Indian Registration Act, 1871, or the Indian Registration 
Act, 1877, or this Act came or comes into force, namely: — 

(a) instruments of gift of immovable property; 

(b) other non-testamentary instruments which purport or operate to 
create, declare, assi^, limit or extinguish, whether in present or in future, 
any right, title or interest, whether vested or contingent, of the value of one 
hundred rupees and upwards, to or in immovable property ; 


NOTES. 

Sec. 17.— The section should be strictiv 
construed. 62 I.C. 809; 69 I.C. 608; 92 

^^2 (2)=1926 L. 530 (2). 
1 nus, where a document simply recites an 
act already done, it does not require regis- 
^08 I.C. 892. 5-^c also 44 C L. 

t' 296=1927 C. 197; 1926 

k' ^ amended in 1929 cannot 

be read as requiring a document to be re- 
gistered which did not require registration 
when It was executed before the amending 

^^7 I.C. 353=1940 
S. 17 (1) should not be con- 
strued m Its most literal sense so as to in- 
volve the conclusion that a document which 

j '■^ 9 uire registration when it was 
executed and which could not now be re- 

'‘"le would be 
out of evidence. The more reasonable 

a '7 (1), when read 

along with S. 6 of the Indian General Claus- 

f’^'stroy the validity or ad- 
'n evidence of a document which 
complied with all the necessary formalities 

I? 5^ ^ of its execution, 

p <^^4=1941 Mad. 602=(1941) 1 M. 

V. document creating a charge 

‘s compulsorily rc- 
fgi 772=40 L.W. 677= 

''13. Also a document which pur- 
^”7 ^ight, title Or interest in 

S.L.R. 115=1936 
Whether registration i 
parties concerned de 

pends on the facts of each case. 48 C 


IS 


=47 T.C. 239=39 M.L.I. 243 (P. C.); 
89 I.C. 625=1925 N. 398; 88 I.C. 398= 
1925 A. 557. As to document affecting 
both movable and immovable properties, s(^e 
152 I.C. 431 = 1934 R. 303. Transfer by 
Mahomedan husband to wife in lieu of 
<Iower — Nature of transaction — Deed — If re- 
gistrable — Test — Value of property or con- 
sideration for transfer. 16 L. 177=156 I. 
C. 70=37 P.L.R. 424. f.9cc now the defi- 
nition of ‘Notice’ in the T. P. Act, S. 3.) 
As to what are “documents”, see 30 M.L.J. 
519=33 I.C. 439. 

Sec. 17 (1) <a) . — Instruments of gift 

by bridegroom to bride at the time of mar- 
riage. See 33 I.C. 129. A document con- 
taining the terms of disposition in favour of 
a wakf requires registration. 8 P. 484=117 
I.C. 638=1929 P. 410. A deed of hiba 
hasharat-ul-Ewaz t.s nominally a gift with a 
con<lition for consideration. But once the 
condition is fulfilled, the contract becomes a 
sale. Therefore- such a deed requires regis- 
tration. 122 I.C. 158=1930 P. 530. Gift 
to a mosque requires registration. 94 I.C. 

7 f2)'=l926 L. 372. .A petition in mutation 
proceedings reciting a gift, must be regis- 
tered to prove title by gift. 38 M.L.J. 313 

=5? (P.C.); 48 P.R. 1913; 22 

I.C. 712; 3 O.W.N. 45. An agreement 
by collaterals not to contest a gift by a 
childless person need not be registered. 89 
I.C. 212=1926 L. 148. 

Sec. 17 (1) (b) ; Scope. — The words of 
clause arc very true as it includes documents 
which create as well as documents which 
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purport to create any right, title or interest. 

115=163 T.C. 455=1936 S. 79 

A d6ed by the owner of po^g^lika 
property declaring the iproperty to be dzvitan- 
taka property of himself and another person 
amounts to creation of an interest in immov- 
able property and therefore it must be regis- 
tered under the provisions of S* 17 fl) 
(&). 1941 Rang.L.R. 204=1941 Rang. 
159. For meaning and implication of the 
words “create,” ‘limit”, “assign” or “extin- 
guish,” .ree 35 I.C. 770=19 O.C. 75. For 
meaning of “declare,” see 4 L.W. 472=35 
I.C. 874; 93 I.C. 193=1926 N. 301. The 
word ‘declare’ implies a declaration of will, 
not a mere statement of fact. The distinc- 
tion is between a mere recital of a fact and 
something which in itself creates a title. 
Where the statement in a petition merely 
acknowledged as a fact that another person 
had a right and itself did not create any 
right, it does net require registration. 59 
I. A. 130=11 P. 272=1932 P. C. 55=62 

M. L.J. 296 (P.C.). See also 1938 O.W. 

N. 454=1938 Oudh 119; 136 I.C. 14=1932 
L. 154; 55 B. 103=32 Bom.L.R. 1385= 
1931 B. 105; 140 I.C. 387=1932 L. 592. 
The words ‘declare an interest’ imply a defi- 
nite change of legal relation to the property 
by an expression of will. So a deed of 
adoption which is onlj' a recital of an act of 
adoption that has already taken place is not 
the expression or declaration of will by 
which the right is constituted and so is not 
compulsorily registrable. 128 I.C. 901=32 
Bom.L.R. 1385. See also 11 R. 481 = 1933 
R. 307. "Declare” in S. 17 (1) ib) is to 
be taken in the same sense as the words 
“create”, “assign”, etc., as implying a defi- 
nite change of legal relation to the property 
by an expression or declaration of will and 
not merely a statement of a fact. A record 
of family arrangement which is based on a 
recognition of a pre-existing right cannot 
be regarded as creating or declaring a new 
title and is not therefore liable to compul- 
sory registration. 11 O.W.N. 1071 = 1934 

O. 462. But see 14 L. 635=144 I.C. 396= 
1933 L. 648. The word ‘operate’ in S. 17 
ffc) refers to the immediate intention of the 
instrument and not to the ultimate conse- 
quences or collateral effects. 58 C. 136= 
1931 C. 223; 16 P. 34=17 Pat.L.T. 835= 
1937 P. 214, 

Any right, title or interest — Charge — 
Debentures of company. — The words "any 
rigiit, title or interest” in S. 17 (1) (i») 

are intended to be very wide and include a 
mere charge on immovable property as it 
is a right in immovable property — a right 
to have it brought to sale to realise a sum 


of money to be paid to the charge. Held, 
that the debentures created by a company 
granting a floating charge on the company’s 
assets require registration. 58 C, 136=1931 
C. 223. Quaere . — If a debenture executed 
by a bank creating a floating charge over its 
assets and registered under S. 109, Compa- 


nies Act. is inoperative to affect its immov- 
able property in the absence of registration 
under the Registration Act. 58 T.A. 323= 
1931 P.C. 245=61 M.L.J. 589 fP.C.). An 
agreement between parties to mutation pro- 
ceedings praying for mutation in a certain 
way does not require registration. 25 A, 
L.T. 797=1927 A. 616. See also 132 I.C., 
537=1931 O. 296. Assi^ment of decree 
for money for for possession of immovable 
property) does not require registration. 17 
Pat.L.T.^ 536. A right to execute a decree 
for partition is not a right in or to immov- 
able property rfnd an agreement not to ex- 
ercise that right does not require registra- 
tion. 49 M.L.J. 675=1925 M. 1149. The 
section covers only cases of present 
rights being created. 69 I. C. 608. 
An agreement to divide property at a 
future date need not be registered. 27 
Bom.L.R. 1441 = 1^6 B. 24; nor is an 
agreement by a person that, after the ac- 
quisition of the proprietary rights, he would 
have a mutation made in the names of his 
brothers jointly with himself. 165 T.C. 156 
= 1936 L. 576. For operation of section, 
interest created may be absolute or contin- 
gent. Case of creation of contingent in- 
terest which was held to require registra- 
tion. 1936 L. 1002. The value of property 
transferred must be determined as on the 
date of transfer. 39 T.C. 931. An agree- 
ment to transfer land it must be registered. 
1925 L. 78. (.See now Act IT of 1927.) In 
a suit for specific performance of a con- 
tract. the agreement ran as follows ; “I have 
executed this contract in respect of Jiroyati 

land I shall execute a sale deed 

(in one month) and get the same register- 
ed.” Held, the document was only a con- 
tract to sell and not a sale and that by virtue 
of the retrospective provisions of Act II of 
1927 which nullified the effect of. 53 I. A. 
214=51 M.L.J. 788 (P.C.), it did not re- 
quire to be registered. 1931 M.W.N. 297. 
See also 124 I.C. 606. Transfer of pro- 
perty where registration is compulsory can 
only be effected by registration or a decree 
of Court. 33 A. 728=12 I.C. 109. An 
assignment of a decree does not require re- 
gistration. 107 I.C. 603 (2) = 1928 L. 70. 
See also 106 I.C. 485=1928 M. 142. Regis- 
tration of a deed transferring mortgage de- 
cree is unnecessary, especially where the 
transfer deed does not disclose on its face 
what kind of decree is transferred. 1931 
M. 302=131 I.C. 151; nor security bond, 
executed to Court. 52 B. 72=1928 B. 42. 

A deed of assignment of arrear of main- 
tenance charged on the income of tarwad 
lands executed by a member of a Malabar 
tarwad, requires registration. 43 L. W. 711 
= 1936 M. 573. An instrument which is 
testamentary, but is final, irrevocable and 
immediately operative against immovable- 
property must be registered. 33 A. 344= 

38 I. A. 104=21 M.L.J. 637 (P.C.). No. 
registered document is necessary to empower 
an agent to transfer property of more than- 
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Rs. 100 in value. 43 I.C. 536. A tenant, 
holding ryoti land, can relinquish any por- 
tion of it in favour of his landlord. Such 
an arrangrement does not require to be evi- 
denced by any writing, much less does it re- 
quire registration for its validity. 121 I. 
C. 765=1930 M. 1. An order by an inam- 
dar to village officers that certain lands be 
continued to be enjoyed as hithertofore for 
services is not compulsorily registrable. 85 
I.C. 184=1925 B. 194. Letter to patwari 
by the owner that he had given the land to 
another. 108 I.C. 191=29 Punj.L.R. 287. 
An undertaking given in a criminal Court 
whether a compromise. See 85 I.C. 586= 
1925 A. 605. See also 11 O.W.N. 450= 
1934 O. 116; 1921 A. 248; 35 C. 1010. A 
mere statement in a Magistrate's Court by 
an owner of property that he had given up a 
portion of the property worth more than 
Rs. 100 to another is not sufficient to effect 
a transfer of the same which cannot be done 
except by a registered instrument. I.L.R. 
(1939) Kar. 563=1939 Sind 128. Writing 
off amount in a will, in lieu of transfer of 
share of property, if requires registration. 
1924 A. 277. An exchange of immovable 
property more than Rs. 100 in value by an 
unregistered deed carmot be recognized. 24 
LC. 894; 93 I.C. 843=27 P.L.R. 162. 
Documents extinguishing rights also are 
covered by the sub-section. 55 P. W. R. 
1?1S=27 I.C. 769. A deed of transfer in 
lieu of dower fixed at less than Rs. 100 does 
not require registration; but where the 
dower is fixed not in money but in property 
Itself, a deed which transfers such immov- 
able property (which is worth more than 
Rs. 100) requires registration even if the 
deed is stamped with a stamp of one rupee 
only. 172 I.C. 447=1937 Pesh 107. S'ee 
also 1937 Pesh. 39. A letter containing an 
agreement to transfer certain lands is admis- 
^ble m evidence without registration. 21 I. 
C. 777. A_ petition informing the Court of 
a compromise between the parties by which 
lands have been sold in discharge of debt 
needs no registration. 26 T.C. 791 = 12 A. 
L /v 58 I.C. 732=43 A. 1; 13 L. 70= 

J232 L 281. But .pce 96 I.C. 227=1926 L. 
^4^ (2) (mutation proceedings in Revenue 
. See a/jo 40 P. L. R. 682=1938 
tf ■ Compromise relating to immoz’- 

oo/e property embodied in a decree of Court 
"ot Iffiuire registration. 132 T.C. 7 
r ‘5-ee also 1934 P. 644; 59 

C.L J. 328= 19M C. 799. A petition of 
compromxse which does not create a right 
in favour of a party but merely enables the 
parties to go to Court and have a right 
created or extinguished is not compulsorilv 

registrable. 14 P.L.T. (Sup.) 1. 5“/c 

also 1^ O.W.N. 1092. There 

is a distinction between a petition of com- 
promise being used in the Court to which 
it IS presented and its being subsequently 
used m another Court for the purpose of 

under that petition. 
14 Fat. L. T. (Sup.) 1. A compromise 


which does not create or declare any new 
right but only recognizes a pre-existing right 
does not require registration. When such 
a compromise has been, accepted by the Re- 
venue Court and embodied in its order, no 
question of registration arises as proceed- 
ings of mutation and orders thereon are 
not “instruments” within the meaning of S. 
17. 1933 O. 347; 1940 O.W.N. 1092. A 

compromise which merely defines or varies 
some of the terms of an already existing 
tenancy does not require registration and is 
admissible even though unregistered. 1933 
P. 457. An attachment before judgment 
does not create any title or interest but 
merely prevents any alienation to the preju- 
dice of the attaching creditor. Hence an 
agreement by the attaching creditor con- 
senting to sale of the property does not re- 
quire registration, as he has no right or in- 
terest in such property by virtue of his at- 
tachment before judgment. 151 I.C. 683 
= 1934 P. 413. Where the charge creat- 
ed by compromise aynounts to a mortgage 
and is not registered, it is of no effect. 148 
I.C. 417=1934 A. 444. An admission of 
title in an application in mutation proceed- 
ings need not be registered. 1924 A. 304. 
On a partition of property. A got a house 
and B got a vacant site adjacent to it. A 
executed a document containing an agree- 
ment permitting B to build a house on the 
vacant site irrespective of any sources of 
light or air in that portion of the house 
which fell to the share of A. Held, regis- 
tration was not necessary. 1936 L. W5. 
An agreement creating a right of pre-emp- 
tion is not compulsorily registrable. 47 B. 
283. Document declaring heirship does not 
require registration. 192.3 T.. 497 (2). As 
to acknoxelcdgment sec 145 T.C. 156=1933 
L. 174. Adoption deeds arc not compul- 
sorily registrable, ns it is the adoption and not 
the deed that confers the status of an adop- 
ted son or any interest in the property of 
the atloptive father. 128 T.C. 901=32 Bom. 
L.R. 1385=1932 B. 105. A will which 
tleals with immovable property is not com- 
pulsorily registrable. 35 P.T..R. 231. A 
document stating merely an exi«:ting fact 
requires no regi^^tration . 45 M.T-.T. 100; 

60 I.C. 484: 8 P.W.R. 1913=18 I.C. 583. 
See also 1922 N. 262; 29 C.W.N. 784; 8 
N.L.J. 157; 1935 S. 136=89 T.C. 849. The 
documents which arc drafted for effecting 
sales and mortgages of immovable property 
are alwais worded in such manner as to 
show that the transfer had already taken 
place. Hence merely on this account it can- 
not be argued that these documents do not 
require proper stamp and registration. 1935 
L. 122. An agreement to withdraw a suit 
to set aside a mortgage docs not require 
registration. 1928 L. 792 (2). An agree- 
ment to refer to arbitration, when must be 
registered. 13 T.C. 500. Where a docu- 
ment merely recites that the executants ac- 
cept the_ award of the panchayat and does 
not by itself create any such riglit, title or 


4344 


The Civil Court Manual (Imperial Acts). 


[S. 17 



NOTES. 

interest as is contemplated by S. 17, it does 
not require registration. 1935 L. 955. 
See also 1935 S. 136; 1932 A.L.J. 1090= 
1933 A. 59; 146 I.C. 1094. A sale of a 
mortgagee’s interest can only be effected by 
means of a registered deed of transfer. 51 
A. 494=1929 A. 161. The question whe- 
ther a document is compulsorily registrable, 
to be admissible in evidence, should be de- 
cided by perusal of the contents of the docu- 
ment. The undertaking that a person will 
sell the lands to any other person to whom 
the defendants might ask him to sell and 
deliver possession does not create interests 
in land and does not therefore bring it under 
S. 17. 1929 M. 807. Agreement to sell 

does not require registration. 1932 L. 
95. See also Act II of 1927. An agree- 
ment for sale is a contract for sale merely 
and not a conveyance ; and it does not come 
within the mischief of S. 49 by reason of 
the fact that there is a receipt clause con- 
tained in the document. 1935 P. 237. See 
also 1933 A.L.J. 1584=1933 A. 846; 13 P. 
620=15 Pat. L. T. 433=1934 P. 495. A 
contract for the sale of straw growing on 
land is not a contract for the sale of goods, 
but one creating an interest in the land, be- 
cause the vendee derives benefit from fur- 
ther vegetation and from the nutriment to be 
afforded by the land as well as the benefit 
from the further growth of the straw. 
Therefore, an amahiama or ekrar evidenc- 
ing such a contract requires registration. 62 
C.L.J. 534=1936 C. 770. Interest in im- 
movable property — Registration — Necessity 
— Test — Rights created and not the object of 
the transaction to be considered — Sale of 
timber wi»h right to enter to cut and take 
it — Trees to be cut not specified — Fixing of 
time limit and payment by instalments — 
Presence of a forfeiture clause — Deed, re- 
quires registration. I.L.R. (1939) Nag, 81 
= 1938 Nag. 497=1938 N.L.J. 306. 

Family Arrangement — Where Registra- 
tion IS UNNECESSARY. — A petition embody- 
ing a family settlement to a Revenue Court. 
31 A 502. See also 19 M.L.T. 52=32 I. 
C 115 (F.B.).; 37 A. 105=90 T.C. 992; 
89 I.C. 849; 43 A. 1; 98 I.C. 86=1927 A. 
92. A document embodying a compromise 
of family disputes does not require regis- 
tration. 109 I.C. 624=1928 N. 254; 48 A. 
213=24 A.L.T. 116=1926 A. 173; 1940 O. 
W.N. 1092=1940 O.A. 1090. A grant of 
immovable property to a widow for main- 
tenance, 26 I.C. 835=10 N.L.R. 111. 

Family Arrangement — Where Regis- 
tration IS Necessary. — A family arrange- 
if it is in fact reduced to the form of 
a document, requires registration if it affects 
propertv of the value of over Rs. 100. 1930 
A. 341'; 1935 R. 355. See also 1937 A.L. 
f, 627=1937 All. 578 (F.B.). But where 
it has been fully given effect to and acted 
upon for a long time as a final partition of 
the property, the parties thereto are bound 
by it, even though it was not registered. 
[42 C. 801 (P.C.) and 46 M. 919, Rel. on.] 


14 L. 635=1933 L. 648. But see 11 O.W. 
N. 1071 = 1934 O. 462. A document decla- 
ring widow’s right to maintenance out of 
family properties. 8 P.R. 1916=32 I. C. 
522. A deed of assignment of arrears of 
maintenance charged on the income of tar- 
wad lands executed by a member of a mala- 
bar^ tarwad whether viewed as a transfer of 
an interest in immovable property or a trans- 
fer of a charge requires registration. 43 
L.W. 711 = 1936 Mad. 573. Transfer of 
property— Value of Rs. 100. 1923 A. 338; 

1923 L. 392; 19 P.L.R. 1914; 26 A.L.J. 
952 (F.B.). A family arrangement as an 
agreement regulating respective, rights must 
be registered. 83 I.C. 193=28 O.C. 65. 
Distribution of propertv among relatives. 
18 I.C. 636=13 M.L.T. 102. Inclusion of 
the property of a separated member into the 
joint stock of the family. 5 L.W. 400= 
47 T.C. 716. 


Mortgages and equitable mortgage by 
DEPOSIT OF TITLE-DEEDS. — As to when regis- 
tration is necessary in case of an equitable 
mortgage by deposit of title-deeds, see 50 
C. 338=44 M.L.J. 602=50 I. A. 77 (P. 
C.). Ordinarilv a mortgage by deposit of 
title deeds would be an oral transaction. 
But, as a matter of practice, it is not unusual 
for the deposit to be accompanied by a me- 
morandum in writing. If there is such a 
writing, the question is whether it creates 
the mortgage or whether the mortgage is 
complete without the writing, the writing be- 
ing merely the statement of facts which 
would evidence the mortgage. If the writ- 
ing creates the mortgage, it must be regis- 
tered. Where the writing embodies the 
terms of the loan and it is contemporaneous 
with the transaction and it accompanies the 
delivery of title deeds and also contains a 
calculation of the amount of interest, it 
creates the mortgage and should, therefore, 
be registered. I.L.R. (1938) 1 Cal. 187= 
1937 Cal. 741; 102 T.C. 34=54 M.L.T. 179; 
59 C. 781=36 C.W.N. 420=1932 C. 589; 
59 C. 586=36 C.W.N. 193=1932 C. 356; 
139 I.C. 95=1932 S. 73; 138 T.C. 247 (L.) ; 
55 B. 677=1931 B. 337; 141 I.C. 541 = 1933 
Pesh. 35; 11 R. 481=1933 R. 307; 42 P.L. 
R. 29=1940 Lah. 166; 1940 Sind 204; 1938 
M.W.N. 235; 1940 Lah. 166; 1940 Lah. 
285=42 P.L.R. 307; 163 I.C. 709; 1941 

Lah. 224. At the time of making a depo- 
sit of title-deeds as security for money lent, 
the mortgagor gave a memorandum which 
contained a list of the title-deeds with the 
introductory words: "As agreed upon in 
person, I have delivered to you the under- 
mentioned documents as security". It did 
not create or declare any interest in the 
perty included in the deeds. It was and 
remained a list of the document deposited 
and nothing more. It did not embody the 
terms of the agreement between the parties 

and therefore did not require registr^ion. 

36 


60 M.L.J. 506=58 I. A. 68=1931 P.C. 3& 
(P.C.). See also 61 C.L.J. 473; 

63 (L.); 1937 Cal. 741 = 1. L.R. 

187; 39 P.L.R. 253=1937 Lah. 135; 


1936 
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Lah. 65; 1937 Lah. 135;' 42 P.L.R. 29= 
1^0 Lah. 166 (List of documents deposited 
does not require registration) ; 1940 Lah. 
285. Where the parties professing to create 
a mortgage by deposit of title-deeds contem- 
poraneousb' enter into a contractual agree- 
ment, in writing, which is made an integral 
part of the transaction and is itself an ope- 
rative instrument and not merely evidential, 
such a document must under the statute be 
registered. If a memorandum relating to 
deposit of title-deeds states that it is hereby 
agreed between the parties that in conside- 
ration of the sums advanced the title-deeds 
of the property shall be held as security on 
the said property and refers to any pro- 
ceedings which may be had for the protec- 
tion of this security or for procuring pay- 
ment of the moneys hereby secured ; and 
then it not only sets out all the terms on 
which the moneys were advanced but ex- 
pressly confers a power of sale on the mort- 
gagee, the memorandum does not merely 
evidence a transaction already completed but 
it is contractual in form and constitutes the 
agreement between the parties, and there- 
fore requires registration. The mere fact 
that in a parenthetical passage the title-deeds 
arc stated to have been previously delivered 
with intent to create a security does not al- 
ter the character of the memorandum itself, 
which if the parenthetical passage be dis- 
regarded is an instrument effective to create 
an interest in the property in favour of the 
mortgagee. 66 T.A. 184=1. T-.R. (1939) 2 
Cal. 243=43 C.W.N. 806=1939 A. L. J. 
869=1939 P.C. 167=(1939) 2 M.L.J. 522 
(P.C.). In deciding the question as to 
whethet a document evidencing an equitable 
mortgage requires registration under S. 17 
or not, the question to be considered is whe- 
ther the document constituted the bargain 
between the parties or it was merely a re- 
cord of an alrea<ly completed transaction. 
In the former case the document would 
come within the purview of S. 17 and would 
require registration; but in the latter case it 
would not be a document which would create, 
etc., a right in immovable property and 
would not require registration. For the 
purpose of considering whether the docu- 
ment IS to be taken as embodying a bargain 
between the mortgagor and mortgagee or 
as merely evidencing a transaction which has 
already been completed before the docu- 
ment was executed or delivered, not only the 
terms of the document must be looked into 
but also the attending circumstances. 180 
I;C. 813=1938 Cal. 823. A memorandum 
signed by the mortgagor in relation to a 
mortgage by deposit of docriments of title 
may be a document which S. 17 recjuircs to 
be registered, even though it does itot em- 
body all the^ particulars of the transaction, 
but registration is not so required unless the 
memorandum on its face cmbo«lies such 
terms and is signed and delivered at such 
time and place and in such circumstances as 
to lead legitimately to the conclusion that 
CC.M.— 544 


so far as the deposit is concerned it consti- 
tutes the agreement between the parties. If 
the document is not the operative instru- 
ment and it does not contain the conditions 
of the transaction and it is merely a record 
of the title-deeds that had been deposited as 
collateral security for the amount agreed to 
be advanced, it need not be registered. 43 
P.L.R. 177=1941 Lah. 224. A mortgage 
by deposit of title-deeds can be inferred 
from the mere fact of such a deposit accom- 
panying a loan, and no agreement whether 
in writing or by word of mouth is necessary 
for the purpose. But, if the parties choose 
to reduce their bargain to writing, the ques- 
tion will arise : “Does the writing, constitute 
bargain between the parties or was it merely 
the record of an already completed transac- 
tion?” The answer to this question must 
necessarilv depend upon the facts of each 
case. The fact that a memorandum evi- 
dencing an “equitable” mortgage is contem- 
poraneous with the deposit of title-deeds 
does not f>cr se render the memorandum in- 
admissible in evidence for want of registra- 
tion. To be inadmissible in evidence the 
memorandum must in itself purport to create 
a mortgage of immovable propcrt\’ and not 
he a mere record of an already completed 
transaction. A mere list of documents 
showing that the documents included therein 
had been deposited by way of security or an 
entry on a voucher (prepared in ordinary 
course of business), though written on the 
same dav when the <leposit is made, camiot 
be considered to embody the terms of the 
mortgage transaction, and hence inadmissi- 
ble in evidence for want of registration. 
1930 L. 920; 121 T.C. 878=1930 S. l.'^9. A 
letter accompanving <lcposit of title-deeds 
need not be registered if it mentions merely 
the fart of <Icposit of title-deeds. 3 T..T..T. 
37.3; 4.5 T.C. 918; 31 C.W.N. 70.^=1027 C. 
538: 22 S.L.R. 222=105 T.C. 765=1928 
S. 17; 164 T.C. 63 (T..). If the letter 

contains terms of contract, it must he re- 
gistered. 24 Rom.T..R. .502=1922 B. 440. 
<ree also 24 C.W.N. .599=57 T.C. 686; 163 
I.C. 709 (L.). Where in a letter the de- 
fendant wrote offering certain title-deed as 
scenrity. but the title-deed was not sent with 
the letter and left it open to the creditor 
bank to lend money cither with or without 
accepting the security offered, it was held 
that registration was not necessary. 162 
I.C. 523=1936 L. 65. A letter written by 
the mortgagor the next day after an agree- 
ment to rleposit the title-deeds had been con- 
cluded ran as follows : “I am sending you 
the title-deeds \\’ith the intention of deposi- 
ting the same with you as per the memo- 
raiKlum of yesterday executed b\’ me an<l 
then referred to the schedules annc.xe*! to 
the letter. Held, the two <locnmcnts must 
be rcatl together and so read, they embo- 
die<l the terms of the transaction, and not 
having been registered, the mortgage was not 
valid. 1931 M. 124=60 M.L.J. 309. S’ee 
also 1940 Sind 204; 1940 Mad. 671 = 51 L. 
W. 213=fl940) 1 M.L.T. 561; (1937) 2 
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Cal. 566; 163 I.C. 709; 60 Bom. 220=38 
Bom.L.R. 205=1936 Bom. 175; 1936 Rang. 
152. The defendant having executed a pro- 
missory note for a sum of money entered 
into a written agreement by which it was 
agreed that he should deposit title-deeds 
relating to immovable properties by way of 
equitable mortgage to secure the repayment 
of the amount under the promissory note. 
On the next day after the agreement the 
defendant deposited with the plaintiff title- 
deeds in pursuance of the agreement and a 
letter was passed evidencing the same. Held, 
that the memorandum of agreement and the 
subsequent letter must be read together and 
that they must be registered, because thej’ 
constituted the bargain between the parties. 
1930 M.W.N. 865. See tiozo the amended 
T. P. Act, S. 59. Redemption of a mort- 
gage cannot be proved by an unregistered 
receipt. 54 I.C. 117; 48 A. 705; 1926 M. 
693. See contra 43 M. 803=60 I.C. 255. 
Where in a document the usufructuary mort- 
gagee admitted that his claim had been paid 
off and that he released the property to the 
plaintiff’s mortgagor’s possession, held, that 
the document did not require registration. 
56 C. 910. Regarding necessity for regis- 
tration of a receipt given in full discharge of 
mortgage, see 1925 M. 348=48 M.L.T. 155. 

also 1933 M.W.N. 141=37 L.W. 677. 
An extinguishment of a mortgage right for 
an amount exceeding Rs. 100 can be effect- 
ed only by a registered document. 45 L. 
W. 602=1937 Mad. 501 = (1937) 1 M.L. 

J. 469. Letter purporting to extinguish 
the mortgage security is not receipt and 
requires registration. 48 M.L.J. 155; 1938 
Rang. 285 (Agreement to reduce rate of 
interest requires registration); 1933 M. 
432. See also 37 C.W.N. 424 (partial re- 
lease of mortgaged property does 
quire registration). But see 35 A. 202=19 
I.C. 449. Where the receipt evidences a 
prior discharge of mortgage debt and the 
release of the mortgaged property. »t does 
require registration. 1928 M. 1050 — 112 I. 
C 559 An endorsement of payment on 
the back of a mortgage deed reciting that 
the mortgage was extinguished requires re- 

gistratfon 100 I.C. 129=1927 L. 237. 
o/lo 1940 O.W.N. 1293=1941 Oudh 193. 
The right of redemption cannot be transfer- 
red except by a registered instrument. 19 
I.C. 818=11 A.L.j. 407. But a transfer 
of an eouitable mortgage need not be regis- 
tered. 23 I.C. 129; 45 I.C. 918; 24 Bom. 
L R. 502. But see contra 14 R. 494 — 163 
I.C. 645=1936 R. 152. If an agreement to 
reconvey property sold is part of the sale 
transaction, it must be registered. 27 Bom. 
L.R. 465=97 I.C. 527=1926 B. 131. Terms 
regarding rents and profits in a registered 
mortgage deed cannot be varied by ari un- 
retristered document. 35 A. 48=40 l.A. 
31=25 M.L.J. 91 (P. C.). Contempora- 
neous -varthatnatiain providing for payment 
of debt out of rent is a mere provision for 


extinguishment of debt and need not be re- 
gistered. 107 I.C. 808=1928 M. 382. An 
unregistered letter is inadmissible in evi- 
dence to show that a deed of mortgage and 
a deed of sale executed previously were not 
to be acted on. 103 I.C. 421 (2)=1927 L. 
626. A deed altering interest payable need 
not be registered. 50 I.C. 647. A letter 
converting a sale into a mortgage must be 
registered. 23 I.C. 400=26 M.L.T. 151; 
15 R.D. 144. Under the terms of the 
mortgage-deed redemption was not permis- 
sible for 54 years. But mortgagor sued 
mortgagee before the expiry of that period 
relying on the agreement between himself 
and the mortgagee, which allowed him to re- 
deem regardless of the term of 54 years if 
he paid to the mortgagee Rs. 200 by a cer- 
tain date. The agreement was not regis- 
tered. Held, that the covenant which the 
mortgagor sought to enforce was one by 
which the mortgagor's right to retain posses- 
sion for 54 years was limited, if not extin- 
guished, in so far as it became redeemable 
at any time after payment of the amount 
agreed on and as such the agreement was 
compulsorily registrable and not admissible 
in evidence for the purpose for which mort- 
gagor desired to use it. 1930 A. 506. The 
defendant executed a mortgage to a Bank. 
The Bank went into liquidation and an ar- 
rangement was come to between the Bank 
and its creditors by which the whole assets 
of the Bank were transferred to a purchas- 
ing company. But the agreement was not 
registered. Subsequently the Bank filed a 
suit on tlie mortgage. Meld, that the trans- 
fer of this mortgage debt was effective as 
between the transferor and the transferees. 
But any proceedings to recover the debt 
brought against the mortgagor must be, not 
in the name of the transferee, but In that 
of the transferor and as such a suit by the 
Bank in its own name to recover the mort- 
gage-debt was maintainable. 57 A. 314=62 
l.A. 115=39 C.W.N. 834=69 M.L.J. 158 
(P.C.). The mortgagee under a hypothe- 
cation bond wrote to the mortgagor a var~ 
thamanam, which after referring to the bond 
recited ; "Inasmuch as no amount is due to 
me thereunder and it is benami, I have exe- 
cuted this varthamanam in token of my can- 
celling the said deed and the deed previous 
thereto when required by you and of my 
having no right to take an action there- 
under.” It was not registered. Held, that 
it did not create, declare or extinguish any 
right, but that it only contained a statem^t 
of fact that there was no money due under 
the bond, and promised that another docu- 
ment \yould be executed if so required by 
the mortgagor ; and that consequently 
not require registration. 40 L.W. 727=67 
M.L.J. 690. An option to purchase not . 
being an interest in land need not be regi^ 
tered. 37 I.C. 91=9 Bur.L.T. 177. A 
security bond in pursuance^ of an order stay- 
ing execution must be registered if 
than Rs. 100 in value. 53 I.C. 463=14^ 
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NOTES. 1933 Pesh. 83. See also 27 S.L.R. 121;= 

P.R. 1919; 103 T.C. 702. But see 52 B. 1933 S. 151. Charge created by award. 143 

72, supra. 121 I.C. 878=1930 S. 159. Do- I.C. 863=27 S.L.R. 121 (F.B.); 37 P. 

cument creating equitable charge over im- L.R. 459. Award dividing immovable pro- 

movable property requires registration. 28 perty. 1933 A. 424. 

Bom. L.R. 939=1926 B. 495. See also 1938 Partition. — The question whether a docu- 

N.L.T. 123 (Usufructuary mortgage). If ment is a partition deed or a mere list of 
an agreement of sate of land creates a partition is one of fact to be gathered from 
charge either by implication of law or by the its contents. 87 I.C. 285=1925 M. 1097; 
terms of the agreement itself then it is an 30 M.L.J. 404. A mere memorandum con- 
agreement affecting immovable property taining a list of bonds allotted to the plain- 
and cannot be regarded as an agreement tiff’s share on a partition does not require 
merely creating a right to demand a sale- registration. 37 C.W.N. 112, See also 
deed. A specific charge created by an 1937 M. W, N. 393. Mere lists of pro- 
agreement would render it liable to regis- perty allotted to different members at a 
tration though the agreement also contains partition do not form an instrument of par- 
a provision relating to the execution of a tition requiring registration. But the 
further document such as a sale-deed. 19 question in each case would be whether 
Pat. 90=21 P.L.T. 1033=1940 Pat. 92. It these lists merely contain the recital of past 
is doubtful whether it is not compulsory to events or in themselves embody the expres- 
embody in writing an aereement to give up sion of will necessary to effect the change 
ex-proprietary rights. The document will «n the legal relationship contemplated. 1941 
in such a case require registration. 15 R.D. N.L.J. 266=1941 Nag. 209. Where a do- 
91. A deed of further charge for less than cument described as a list of shares of im- 
Rs. 100 is not compulsorily registrable. 92 movable properties equally divided between 
I.C. 762=1926 L. 530 (2). A mere charge co-sharers purports to effect a partition of 
on immovable property is within S. 17. Cl. the properties comprised therein between the 
(5). Where a bank advanced money to co-sharers and the allotment thereunder is 
another bank on the security of a deben- intended to be final, the document clearly 
ture which created a charge on its entire falls within S. 17 (1) (fc) of the Registra- 
assets but it appeared that the debenture was tion Act requiring registration; and if un- 
unregistered. held, that the lending bank was registered, must be held to be inadmissible 
not entitled to a charge on the borrowing in evidence. The mere fact that the parties 
bank’s assets, because the debenture did not contemplate the execution of a more com- 
contain a description of the borrowing bank’s prehensive partition deed later on does not 
properties and was not registered. Effect of make the document purporting to effect a 
floating charge discussed with reference to division any the less operative to create in- 
Ss. 17 and 49. 57 C. -328=34 C.W.N. 605. terests in the immovable properties com- 

See also 58 C. 1.36=1931 C. 223: .58 T.A. 323 prised therein so as to justify the view that 
=1931 P.C. 245=61 M.L.J. 589 (P.C.). it does not require registration. In such a 
An award made out of Court creating charge case even if a co-sharer happens to be in 
on immovable propertv and made before the sole enjoyment of a particular piece of pro- 
Amending Act of 1929 (which made regis- pert\-. he cannot sue in ejectment, basing his 
tration compulsorv) came into operation is title on such a document, if another co-sha- 
not necessary to be registered, even though rer disturbs such en! 0 \ment. 54 I..W. 499 
it was made after the said Act became Law. =1941 M.W^.N. 944=(1941') 2 M. I.. J. 
The material question that should be con- 707. A but^vara chitta is such a list. 62 
sidered is not when an Act became law, but C.L.T. 513=1936 C. 700. .An unregistered 
when it came into operation. 166 I.C. 947 document styled a "share list” set out “par- 
^1937 S. 7. An award made bv arbitra- ticulars of the immovable property which 
tors on a reference without the intervention fell to the share of one member” in the deci- 
of Court, which declares the rights of the sion of the family properties effected bet- 
parties in immovable properties of the value ween two brothers. Tt was of the same 
of Rs. 100 or upwards, is compulsorily re- date as the alleged oral agreement to divide, 
gistrable. 15 P. 579; 30 S.L.R. 115=1936 The document was intended to be evidence of 
S. 79 (F.B.). But not award made partition, and not being registered, was not 

through intervention of Court. 1937 S. 156. admissible in evidence to prove the partition 
Private award relating to immovable pro- in so far as it affected immovable proper- 
perty — Provision for payment of money by ties. 1930 M 883=59 M. L. 1. 558; 

party to another — Clause that “owner- 1936 A.I^.J. 1165=1936 All. 16. The ques- 
shall not cease” until such payment — tion whether a particular document falls with- 
Held, that award did not operate as instru- in the scope of S. 17 (1) (b) has to be 

nient of title but only reserved existing rights decitlcd on a perusal of that document and 
of parties, and did not therefore require rulings upon other documents not shown to 

34—17 Pat.L.T. 835= be of an exactly similar character are no 
1937 P . 214. So also where award merely guide to a proper decision of the riuestion. 
directs one of the parties to pay a certain Where certain, partition lists endorsed upon 

other periodically. 1937 L. and signed by the parties inclicate that they 
794. Award incorporated in a decree does were intended by the parties to be the only 
not require registration, 146 I.C. 1094= evidence of an arrangement of partition as 
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between them, it must be held that such 
lists declare the rights of the parties within 
the meaning of S. 17 (1) (6): and if un- 
registered, they cannot be admitted in evi- 
dence to prove the terms of the partition. 
1935 L. 448; 151 T.C. 787=1934 Pesh. 100. 
See also 40 Bom.L.R. 202=1938 Bom. 257. 
A document effecting a partition reauires 
registration. 1923 B. 464. See also 95 T. 
C. 256=1926 L. 540; 15 T.C. 28; 1923 N. 
75; 95 T.C. 256. A writing which sets forth 
the details of property allotted to the share 
of the parties on partition must be treated 
as a partition deed and, unless registered, is 
not available as evidence of the transaction. 
118 I.C. 59. A kararnamah which in rea- 
lity is a partition deed reauires registration. 
1922 N. 236. See also. 1941 N.I..T. 266= 
1941 Nag. 209; 1940 O.A. 1090=1940 O. 
W.N. 1092 (Compromise petition based on 
family settlement not compulsorily regis- 
trable) . Different receipts cannot be ad- 
mitted in eyidence to proye a partition tmless 
they are registered. 58 I.C. 415=44 B. 
881; 19 T.C. 646. A deed creating division 
in status extinguishes rights within the 
meaning of this section. 39 ’M.!..!. 382= 
57 T.C. 18. .Tre also 1923 N. 75’; 46 M. 
349. A map and chitta put in to prove a 
partition need not liave been registered. 47 
T.C. 159. A memorandum mentioning a 
prior partition need not be registered. 56 I. 
C. 182: 53 T.C. 423; 54 T.C. 804; 13 P.R. 
1918: 15 I.C. 28: 30 M.L.T. 404; 4 R. 412 
=99 T.C. 381 = 1927 R. 40; 4 R. 110=97 
T.C. 876=1926 R. 172; 1929 N. 131. Where, 
while tlie proceedings before the Revenue 
Officer for partition of land were pending, 
the parties entered into a compromise, where- 
by the joint property was divided in a cer- 
tain manner, an application made to the 
Revenue OfTicer embodying tbe terms on 
which tlie partition had been effected by tbe 
parties and requesting him to give effect to 
the same, does not require registration. 
The document itself is not an instrument ot 
partition. Either it is an application to 
effect a partition or it is a recital 
tion which had already been effected by the 
parties. 38 P.L.R. 567=1936 L. 708. 
Even for a collateral purpose, an unregis- 
tered partition deed cannot be admitted m 
evidence. 35 P.R. 1916=33 I.C. 948. But 
.rcc 10 T-.L.J. 75. mfra. It can be looked 
into to prove a separation in status, though 
inadmissible to prove the actual distri^tion 
of the property. 10 L.L.J. 75=29 Punj . 

L R. 413: 39 Bom.L.R. 1102=1938 Bom. 
69; 99 T.C. 448=1927 N. 113; or to prove 
the fact of partition, 100 T.C. 153. A 
partition effected by panebayats does not 
quire registration to complete it. 45 I.C. 
854. As to award dividing immovable pro- 
perty, see 1932 A.L.J. 1090=1933 A, 59. 

Agreement to divide property if successful 
in obtaining it — Registration n<^ necessary. 

1938 Lah. 721. See also 1932 Cal. 356. An 
agreement not to execute a decree for par- 


tition need not be registered. 49 
675- ^ A father and a son with a view to 
partition, exchanged two documents, one by 
whicli the son agreed in consideration of 
certain property to give up his claim to the 
rest and the other by which the father agreed 
to transfer the propertv' to the son’s name 
and to execute in writing any legal docu- 
ment that may be necessary. Possession 
was not given. Meld, the documents did 
not require registration. 33 Bom.L.R. 802 
= 1931 B. 419 Cn. 

P.^RTNERSHIP. — Where on the dissolution 
of a partnership which owned immovable 
pronerties held in the names of some of the 
partners among its assets, the partners 
agree, infer alia, that they (three persons) 
who had constituted the . partnership had 
eoual rights in the immovable properties 
wliich had been purchased out of the pro- 
fits, and such agreement is set out in the 
firm’s dav-book and signed by all the part- 
ners. it amounts to a declaration falling 
within S. 17 and if unregistered cannot be 
admitted in evidence by reason of S. 49. It 
cannot be said that it is a mere recital of 
fart as opposed to something which creates 
title. On the other hand it is an instrument 
whicli declares the rights of the partners in 
the properties from the date of the dissolu- 
tion of the partnership and therefore requires 
registration. The fact that it is entered in 
the day-book and not drawn up separately 
makes no difference. I.T^.R. (1939) Mad. 
971=.50 r...W. 331 = 1939 Mad. 884=(1939) 

2 M.L.T. 649. See also 19v38 Mad. 133= 
(1938) 2 M.L.T. 51K Dissolution of part- 
nership — Assignment of his interest in part- 
nership assets which included immovable 
property of over Rs. 100 in value by one of 
the partners requires registration. 132 I.C. 
305=1931 M. 580=60 M.L.J. 527. See 
also 49 M. 738=51 M.L.T. 410. 

Power of Attorney. — The only circum- 
stances in which a power-of-attorney is 
compulsorily registrable under S. 17 (1) 
(fc) are where it has been executed to autho- 
rise the donee to recover the rent of an im- 
movable property to the donor for the donee’s 
own benefit ; for, in such a case, it amounts 
to an assignment and hence under Cl. (6) 
it requires registration. Similarly a power- 
of-attorney, which is intended to create a 
charge in favour of the donee on immovable 
property referred to therein requires regis- 
tration. 1939 R.D. 203=1939 A.W.R. (B. 


— S. 17 (1) (b) does 


R.) 200. 

Receipt of Money. .. 

lot apply to a receipt for payment of money 
lue under a mortgage when the receipt does 
lot purport to extinguish the mortgage. 132 
:.C. 66=1931 O. 288. See also 133 I..C. 
^67=32 P.L.R. 407; 35 C.W.N. 861 (kisti- 
lundi receipt) ; 52 L.W. 401. 

Relinquishment or Release. — A ^l^se 
f in writing must be registered. But it 
nay be oral. 8 N.L.J. 157; 42 C.L.J. 
;82=1926 C. 170. See also 133 I.C. ^1 
=33 Bom.L.R. 802=1931 B. 419; 1933 L. 
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422. Whether gratuitous surrender requi- 
res registration: see 1925 L. 183; 132 I.C. 
66=1931 O. 288. See also 63 C.L.J. 52= 
1936 Cal. 774. An unregistered deed of 
relinquishment does not become effective by 
being acted upon in a partition proceeding 
affecting a Vi^holly different property. 85 I. 
C. 285=1925 L. 125; 26 C.W.N. 201=49 
I. A. 16 (P.C.). C/. 26 I.C. 790=27 M. 

L.J. 396. An unregistered agreement relin- 
quishing immovable property and not acted 
upon by the parties is inadmissible in evi- 
dence. 103 I.C. 369=28 P.L.R. 258; 35 P. 
L.R. 570=1934 L. 604. 

Receipt and relinquishment. — There is 
obviously a distinction between a receipt for 
money and a relinquishment of a claim by a 
creditor. Where a receipt does not purport 
to extinguish a mortgage-deed, but merely 
operates to do so, it may be admissible in 
evidence without registration on account of 
exception (xi) mentioned in sub-S. (2) of 
S. 17 of the Registration Act. But when a 
document is not a receipt of money but some- 
thing more and does not come within the 
ambit of S. 17 (2) (xi) it would require 
registration to be admissible in evidence. 
1940 M.W.N. 895=52 L.W. 401. So also a 
document surrendering a lease. 28 Bom.L. 
R. 152=1926 B. 573. Also agreement giving 
up claim to balance of sale price from vendee 
after deducting amount due on previous 
mortgage-deed. 43 Bom.E.R. 1014. An 
agreement by reversioners to forego their 
right to question an alienation by a widow 
need not be registered. 40 A. 384. See 
also 1933 A. 854. An agreement svirrender- 
ing reversionary rights must be registered. 
12 P.L.R. 1915=27 I.C. 699; 11 I.C. 211. 
See also 1939 Lah. 414; 15 R.D. 91=12 L. 
R. 1 (Rev.) (agreement to give up ex- 
proprietary rights). A document executed 
by a Hindu widow by which she surrcnder.s 
her estate in the immovable properties of 
her husband worth more than Rs. 100 clearly 
requires registration and, if unregi’itered, it 
IS inadmissible in evidence; but it can be 
lc>oked at to see the nature of the possession 
of the persons to whom the documents have 
been executed. 116 I.C. 186. An agrcc- 
ment by a widow surrendering licr rights to 
certain properties of her husband must be 
registered. 14 I.C. 749. An agreement 
relinquishing portion of mortgage-debt must 
be registered. 24 M.L.T. 79; 10 T.C. 733. 

20 T.C. 429; 45 L.W. 602=1937 
M.W.N 132=(1937) 1 M.L.J. 467. But 
relinquishment by usufructuary mortgagee 
of right to take possession need not be re- 
gistered. 31 I.C. 565. Release of riglils 
m immovable property must alwavs he rc- 
gistcred. 66 I.C. 705=25 C.W.N. 990; 
145 I C. 691=1933 L. 422; 50 I.C. 922. 
If value of property is less than Rs. 100. it 
need not be registered. 57 I.C. 949. A 
document by which the defendant relin- 
quished his interest in a mortgage bond in 
favour of his brother, the plaintiff, and 
authorised the latter to collect the full 


amount of the debts is inadmissible in evi- 
dence in so far as it operates to extinguish 
his right, in the mortgage security; but there 
is no bar to its being admitted for showing 
the transfer of the debt itself, apart from 
the security. 66 M.L.J. 380=1934 M. 178. 
A document by which a partner releases his 
interest in the property for consideration 
need not be registered, though the partner- 
ship owns immovable property. 49 M. 738 
=51 M.L.J. 410. An agreement by which 
a partner assigns his interests in a firm 
owing immovable propert 3 ' in favour of an- 
other partner requires to be registered. 132 
I.C. 305=60 M.L.J. 527. The registra- 
tion is compulsory, even though the title of 
the party relinquishing is doubtful. 39 P. 
R. 1919=51 T.C. 391. But a letter stating 
that the writer has nothing to do with cer- 
tain property is not a relinquishment and 
need not be registered. 40 I.C. 455; 37 
L.W. 677=1933 M. 432. No registration 
IS necessary in the case of a surrender by 
tenant to landlord. 53 I.C. 17. The right 
to hold a market is an incident to the owner- 
ship of the land« The allocation of a parti- 
cular day for holding the bazaar, coupled 
with the condition that the parties are not 
showed to hold the bazaar on certain 
other daj's is a restriction on the general 
right possessed by the owner to hold the 
market, and so where an agreement deals 
with such a right and the value of the same 
IS more than Rs. 100, the document requi- 
res registration. 5 Luck. 504. Endorse- 
ment on mortgage bond releasing certain 

require registration. 37 C. 
W.N. 424=1933 C. 586. 

Sale and Agreement roR Sale and Re- 
sale. — Sale of property above Rs. 100 in 
value cannot be effected bv an iinrogistcrcd 
deed. 78 P.L.R. 1917=36 I.C. 374. Agree- 

nicnt for sale of cartli and satul requires rc- 
^stration. 1932 M. 734=63 l\f.L.J. 587. 
The construction of a sale-deed must be 
based on the recitals. 44 B. 961. An entry 
rclatinj^ to payment in advance for a sliop 
which is to be sold is no more than a memo, 
of a sum_ advanced an<l cannot he considered 
as a receipt of money received for a sale of 
an ininiovablc property, and, therefore, does 
not need registration. 41 P.L.R. 513= 
1939 Lah. 562. An unregistered byuopatra 
under which certain money was paid and 
which provided that the sale-deed was to be 
executed at a later date is admissible in evi- 
dence. Effect of .Amending Act II of 1027 
indicated. 34 C.W.N. 881=58 C 449- 
1931 C. 171. Wiiere the language employ- 
ed m an agreement of sale clearlv purports 
to transfer the vendor’s interest in the im- 
nir.vabe property which he had inherited 
from his deceased brother, particulars of 
which arc set out in the schedule annexed 
to the agreen^nt It requires registration. 56 
ly} r- r*-C. 269=57 M.L.J. 765 
(! .t...). An agreement to sell immovable 
property* does not require registration under 
* : '7 • Jb^reforc. even if unregistered, is 

admissible in evidence. 125 I.C. 549=1930 
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M. 683=58 M.L.J. 688. An agreement to 
sell need not be registered. 1924 L. 337; 
63 I.C. 22; 37 I.C. 132=98 P.R. 1916; 21 
I.C. 778=1925 L. 284; 31 P.L.R. 636=1930 

L. 1020. An agreeynent to re-convey pro- 
perty sold by a contemporaneous deed does 
not require registration, nor docs the agree- 
ment to relinquish the right so created. 1930 
A.L.T. 799=1930 A. 101; 1934 M. 703=67 

M. L.J. 635. But see 35 P.L.R. 337=1934 
L, 453, contra. The purchaser of certain 
property passed a certain document to the 
vendor in the following terms : — ‘T pass this 
agreement to you that on receipt of Rs. 
2,500 for that bhag, I will re-convey it to 
you or your heirs or your assigns. In case 
I fail to re-convey or in case I raise any 
sort of objection to such re-conveyance, then 
you can on the basis of this writing file a 
suit against me and obtain a decree and take 
it back through Court.” Held, that the 
document did not in itself create any right, 
title or interest or limit the title of the ven- 
dor so as to require compulsory registration 
under S. 17 and would be admissible m evi- 
dence in a suit for recovery of damages for 
breach of the agreement. Held, further, 
that the document, though it required regis- 
tration under the law as it existed at the 
time of the execution of the document, 
namely. Act VIII of 1871 as being a conve- 
yance of an equitable estate, yet it can get 
the benefit of the mitigation of the rigour 
of the law by virtue of the 

tained in S. 17 (/.) of Act HI of 1877 and 
S 17 (2) (t^) of Act XVI of 1908. 31 

Bom.L.R. 493=1929 B 290. 

O.W.N. 1184=1934 O. 447 
conveying properties in lieu of ^573 

debts needs registration. in im- 

A turn of worship is not an of does 

movable property and a sale 332—1927 

i^Tora'Sfe-Vrot-enrfs ro“cSfn ' 

P^Securitv ^Bok^Vo Co^ 

Where a Court obtains a security bond 
Jhcrat'ng immovable property to secure a 
proper disposal of the money 
deposited with it. an assi^ment of the sec 
rUy bond in favour of the minors on them 
attuning majority i" to enable them 

to realise the money from the ^otety ca 
made by an order of the Cour 

ilf (F.B^r A security-bond 

tim Tudgme'nV°dib 

I hnnd merely indicates that the Court 


the Court approves the substance not the 
form of the security, the execution of the 
bond being the mode and the bond the form 
in which the security is subsequently fur- 
nished. In such circumstances, it cannot be 
said that the execution of the bond is an act 
of the Court or “a step of judicial proce- 
dure,” or that the Court merely by approv- 
ing the substance of the security tendered 
can, or purport to, convert the security 
bond — which by law is incapable of affecting 
the title to immovable property — into an 

operative, valid and admissible document of 
title. (31 M. 330, Foil.; 52 B. 72 and 15 
L. 282, Not foil.) 13 R. 359=1935 R. 1^. 
A security bond executed in accordance with 
an order passed under O. 41, Rr. 5 and 6 
Staying execution o£ a decree pending 
sion of the appeal, whereby the surety hy- 
pothecates his immovable property for sati^ 
faction of such decree as might be passed 
by the appellate Court, and which is duly 
accepted by the Court and execution stayed 
accordingly, does not require registration ^ 
it is a step in judicial proceeding, and the 
decree-holders can move the Court to realize 
the decretal amount from the immovable 
property of the surety mentioned in the 
bond, even though it had not been registered. 

15 L. 282=1934 L. 138 (F.B.). 

Surety Bond. — A security bond charging 
immovable property executed by a receiver 
for the due discharge of his funcUons re- 
quires to be registered under 
?ion Act. 45 C. W. N. 298. Where the 
surety bond is not registered, the creditor 
cannot claim the amount secured as a 

i') 

SoLENAMA — E vidence of Discharge of 
Mortgage Debt.— There is nothing in law to 
exclude oral evidence of the discharge or 
release of a mortgage-deed, when the plea 
is that the payment was made partly ^y pay- 
ment of money or partly by release of the 
debt. Where a solenama was not entereO 
into for the purpose of varying the terms 
of a mortgage security, but was a JTiere 
contract for discharge or satisfaction ot tne 
mortgage, held, that the deed did not require 
registration for the purpose of being used 

in evidence. 58 C. 532=1931 C. 667. 

Transfer of Future Rights. — An assign- 
ment of future rents requires ,reg»stration. 
59 C. 586=36 C.W.N. 193=1932 C. 356. 
See also 1938 Lah. 721; 1936 Lah. 576 
(agreement to have mutation when pro- 
prietary rights are acquired). . An agree- 
ment to re-convey does not require regist^ 

tToT 1924 B. 174=48 B. 166. A bond 

containing a covenant to re-convey 
to encumber immovable property is not com 
pulsorily registrable. 8 Pat.L.T. 137=194/ 
P. 17. Where a registered sale and an vn 
registered agreement to re-convey arc 
cuted, if the transaction really 
mortgage, the second deed is .jria^ 
for want of registration, as it s ^ 

rights of the ostensible * Jr.- ®the 

sale with a contract of re-purchase, w 
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second document does not require registra- 
tion. 28 Bom.L.R. 954=50 B. 566=1926 
B. 497 (F.B.). See also 27 Bom. L. R. 
1465. An assent of a reversioner to a conve- 
yance need not be registered since his in- 
terest is only a spes sttccessiottts. 38 B. 
224=22 I.C. 292 ; 4 L.L.J. 52=1922 L. 
95. See also 56 I.C. 272=1 L. 124; 6 L. 
87. 


Trusts. — A deed appointing trustees but 
not vesting property in them need not be 
registered. 42 A. 609=47 I. A. 224=39 M. 
L.J. 263 (P.C.). Though a declaration 
of trust executed by the donees of certain 
properties specifying the objects for which 
they would hold them and reserving a power 
of revocation of the trust at the will of the 
donor, does declare or extinguish a right or 
title to an immovable property, where there 
is no evidence of the real value of the pro- 
perties which, in all probability, might be 
less than Rs. 100 in value, in view of the 
donor's power of revocation, the document 
is admissible in evidence even though not 
registered. 34 Bom.L.R. 218=1932 B. 188. 
A vendor under an unregistered contract for 
the sale of immovable property cannot be 
treated as holding the property as a trustee 
for the purchaser bv reason of what he had 
said or done. 1934 R. 209=12 R. 589. 

Vendor's Lien. — The unpaid vendor’s lien 
under S. 55 (4), T. P. Act, is an interest 
m immovable property and therefore an in- 
strument assigning such a right, when the 
property with respect to which the right ex- 
ists, IS worth more than Rs. 100 in value, is 
compulsorily registrable under S. 17, Regis- 
tration Act, despite the provisions of S. 8. 
T. P. Act. 142 I.C. 730=1933 M. 181. 
A document creating a charge for vendor’s 
hen under S. 55 (4), T. P. Act. requires 
registration ; and it follows from this that 
any document which purports to transfer 
what the vendor has under such document, 
also requires registration under S. 17 ( 1 ) 
(fr). 40 L.W. 481=1934 M. 615. 

(1) (b) : Le.ase deeds. — 

placed on 

the words m S. 17 (1) (6). and if there 


doub* the do^niVnt^Vho^ui;i’ 

1939 Rang. 410=188 I.C. 228 . 

deemed entirely 

d?als w>» ^1*"® ^ separate Cl. 

latfd V Lease of 


an 


IS 

admitted . 
S. 17 (1) 
to exclude 
Cd) which 
agricultural 
But when 

it comes under purpose. 

rcei^trvLf\r^wy requires 

A leTse n^; /n-^ L.J. 534=1936 C. 770. 
rcouire ^1 . (d) docs not 

12 R n L.R. 186 (Rev.) = 

(Rev*?-‘4w’w 8=13 L.R. 387 

W n’ M. 305: 11 O. 

1934 All ^52 I.C. 757= 

ment PUrp^fi;ig*^to^h^ ‘ (Rev.). Docu- 
ment to lease u agree- 

949= 1925 c! 370 . 52 I ' a ’ 

ment to lease not 5 .«t .• * agree- 

not importing a present demise 


is not compulsorily registrable. 54 I. C. 
134=21 Bom.L.R. 1130; 35 Bom.L.R. 722 
= 1933 Bom. 381. The word “declare” in 
S. 17 is ejusdem generis with the other 
words create, assign or limit with which it 
IS m contiguity. 11 R. 481 = 1933 R. 307; 
1935 Pesh. 69; 44 M. 399=40 M.L.J. 161. 
Sec for cases of immediate demise. 27 I. 
C. 91; 6 N.L.J. 151 = 1923 N. 171. A 
document admitting a lessee to statutory te- 
nanej' docs not require registration. 14 L. 

R. 381 (Rev.)'=17 R.D. 503. Permission 
to plant a grove in sir land need not be in 
writing or registered. 14 L. R. 284 (Rev.) 
= 17 R.D. 399. Under the T. P. Act. a 
permanent lease can be created only by a 
registered instrument. Where the docu- 
ment is not registered, no title passes. It 
cannot be construed as an agreement to 
lease, but even if it could be so construed, 
it would require registration before it can 
be put forward as an agreement on the basis 
of which a claim for specific performance 
could be made. 37 C.W.N. 473. Accept- 
a«cc of the highest bid in an auction for 
farming^ out the rents of sofne villages does 
not by itself give the purchaser any right in 
the property which he could obtain only by 
the execution of a nuichalika. In the ab- 
sence of a muchalika, there is no agreement 
which requires registration. 1933 M.W.N. 
818. A conditional agreement to execute a 
lease is not compulsorily registrable. 1925 

S. 54; also 14 Pat.L.T. 628=1933 P. .544; 
nor lease for drawing toddy. 38 M. 883= 
23 I.C. 102. A subsequent unregistered 
lease, fixing a smaller rent than the one in 
a prior registered lease, cannot be admitted 
m evidence. 41 C. 493=40 I. A. 223=26 

25 (P.C. ); 148 I.C. 558=1934 L. 
743.^ But wlicre a s^olvno}>j< 2 h was executed 
modif\-ing the rental pajable under a prior 
darpnfni and c.xcluding one of the items 
originally included, it was held to be not 
compulsorily registrable. 55 C. 701=32 C. 
W.N. 268=1928 C. 441. also 60 C.L. 

J. 384 — 1935 C. 261. A jantabajidi prepar- 
ed on the basis of a survey made subsequent 
to an oral settlement of an agricultural jama 
with a tenant, showing an increase in the 
area of agricultural land in the /<7»;ia and 
consequent enhancement of rent, and signed 
by the tenant, does not fall under either Cl. 
(h) or Cl. (d) of sub-S. (1) of S. 17 and 
IS not compulsorily registrable when such a 
lease can he created orally. It is therefore 
admissible m evidence to prove an increase 

increased area. 40 C:. 
VV..N. l.i.W. A compromise filed in Court 
agreeing to an enhancement in rent unless 
^'pistcryfl. i^s not admissible in evidence. 3 
n \\ .\ . C^. ^Sre* also 197 I.C. 360. 

\ ALUE INTEREST CONVEYED AND NOT CON- 

SIUF.RA-IION.-— 'The value of Rs. 100 refers to 
tlie value of the right, title or interest con- 
ve\ c<l thereby and not necessarily the con- 
sicieration. VVhere the defendant c.xecuted 
a <lcc<I out of affection towards his wife 
granting her the life-interest in property 
producing Rs. 90 a year, held, tlie value of 
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(c) non-testamentary instruments which acknowledge the receipt or pay- 
ment of any consideration on account of the creation, declaration, assignment, 
limitation or extinction of any such right, title or interest ; and 

(d) leases of immovable property from year to year, or for any term ex- 
ceeding one year, or reserving a yearly rent; 


NOTES. 

the interest conveyed was more than Rs. 
100 and that the document required regis- 
tration. 138 I.C. 274=34 Bom.L.R. 459= 
1932 B. 217. Where a mortgage decree 
concerning immovable property is assigned 
for a consideration of less than Rs. 100, the 
deed does not require registration under S. 
17 of the Registration Act, although the 
amount due under the decree assigned, is 
more than Rs. 100. The test for registra- 
tion is the value of the property affected by 
the deed of assignment and the pecuniary 
consideration stated in the deed of assign- 
ment for the transfer is the amount to be 
taken into consideration for the purpose of 
determining whether it is compulsorily re- 
gistrable. 44 Bom.L.R. 164. See also 
2 Bom. 97; 2 Bom. 353. A document 
releasing a charge created on immovable 
property comes directly within the terms ot 
S. 17 (b) and requires Registration. 6^ 1. 
A. 23=59 B. 180=65 M.L.J. 339=39 C.W. 
N. 440 fP. C.). Applicability — Composi- 
tion deed”— "Decree or order”— Agreement 
between debtor and creditor creating char^ 
over immovable pr<^berties— Tf exempt from 

registration. 1934 M. 697-^7 * 

Vaiaje of too RUPEES.— There nothing 
illegal in the parties splitting, what is appa 

rently one mortgage Jvin 

than Rs. 100. into several mortgages of e 
<late. each for a sum of less than Rs 1(W 
In such a case, the charge 

Rs.' ? 00 ^and dieTePe none (^-''''502 

between same parties— Each relating 


to 


between same 'feVs' than Rs. 100 

wmild pay im V’''5"85=l9?9^ Lah°^73. 

r'. 

was over hundred rupees. J* sfer- 

Imount for which the property 's ^ransfer^ 

?ed that determines the necessity for 
tration. and not the market value of the p^^_ 

perty transferred. C 390=1937 

?.esh. 39 ?*'‘a sa'Je-decd execuied by the 
mortgagor conveying the eqiuty of re 

earnest money must be registered. 37 I.C. 


132=98 P.R. 1916. 

Receipt. — Receipts purporting to put an 

end to the mortgage rights do not come 
within the exception embodied in S. 17 (2) 
(jri) . It follows therefore that th«e ^- 
ceipts are compulsorily registrable under S. 
17 (1). These receipts can be relevant 
only as evidence of payments of mortgage- 
debts either in full or in part. Otherwise 
they would be irrelevant • And if they are 
relevant only for proving payments of the 
mortgage-debts, they certainly would affect 
the mortgage-debts by reducing them consi- 
derably. Hence the mortgagor cannot rely 
on these receipts as evidence of j 

the mortgage-debts in question. 1938 Mad. 
533=(1938) 1 M.L.J. 586. See also 41 ^ 
L.R. 38=1939 Lah. 185; 40 P.L R. 83^ 
1938 Lah. 497. There is a clear distinction 
between a discharge of a debt and tl^ ex- 
tinguishment of a mortgage contract, though 
one may be the result of the other. Au 
that the S. 17 (2) UO exempts is a receipt 
for the payment of money due under a mort- 
gage A receipt which merely acknow- 
ledges payment and refers to the Payment as 
a naked fact does not fall within S. 17 (i; 
(cl unless the fact is referred to as a con- 
sideration for a contractual engagement 
whereby the interest created by the principal 
reeistered instrument is limited or extin- 
guished. 60 Bom. 220=38 Bom.L.R. 205 
= 1936 Bom. 175. Sale-deed— Money left 
with vendee to pay off vendor’s creditor — 
Amount paid not to creditor but to vendor — 
Receipt by vendor to vendee — Registra- 
tion not necessary. 1937 A. L. J. 749 
= 1937 All. 636. Where a sale of rnort- 
gagee rights took place two months before 
the execution of the receipt, the receipt can- 
not be regarded as a contract of sale. It 
merely evidences the payment of considera- 
tion for a contract that has been completed 
two months previously, and is therefore ad- 
missible in evidence without reeistration. 
Even if it is compulsorily registrable under 
S. 17 (1) Cc), the payment P^^fr 

bv means of ora! evidence. 151 LL. 

35 P.L.R. 491 = 1934 L. 472. S. 17 (1) 
(c) is perfectly clear and the simple itieamng 
of it is that an^' document which records tne 
receipt of money due on a 

any other instrument indicated in S. 1/ t*/ 
(6) comes within it. Therefore, a do^' 
ment which is a receipt and which tecit 
certain oral mortgages said to have ® x 

cuted previously and records the te^e'P 
the consideration for all those mortg _g 
the date of the execution /i ) 

quires to be registered imder 5.1/ t ' 

Sub-Sec. (1) (d): Lease Deeds. 
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meaning: of tenancy from year to year, see 
36 I.C. 378=10 Bur.L.T. 109; 105 I.C. 43. 
Where a lease is for a fixed period of one 
year, the mere fact that a certain amount 
mentioned therein is to be paid under it for 
the year to which it relates, does not make 
the lease one from year to year or reserv- 
ing an yearly rent. 41 P.L.R. 29=1939 
Lah. 234. See also 42 P.L.R. 75; 1940 M. 
379. A lease which is for one year certain 
with the option to the landlord to permit the 
tenant to continue to live thereafter, is a 
lease for a term not exceeding one year and 
is not compulsorily registrable when it does 
not reserve a yearly rent. 42 P.L.R. 442 
-=1940 Lah. 409. See also 1939 Lah. 558 
=41 P.L.R. 646. For this sub-section to 
apply it must effect an actual present de- 
mise. 45 C. 485=46 I. A. 240=37 M.L.J. 
525 (P.C.). See also 64 I.C. 747=25 C. 
W.N. 550; 1930 P. 601; 116 I.C. 630= 
1929 C. 186. Lease-deed creating tenancy 
at will does not require registration. 34 
Bom.L.R. 959=1932 B. 493; nor lease for 
one year only. 152 I.C. 757=1934 A. 902. 
Agricultural leases which do not exceed the 
term of one year are exempt from stamp 
duty and registration. A consent statement 
m the form of an agreement by a tenant to 
pay the landholder rent in money for the 
crops raised is, however, on a different foot- 
ing, as it amounts to an agreement to pay 
rent in money instead of in grain and con- 
templates a permanent tenancy at a definite 
money rent. Such an agreement which 
\^ries the rent payable by tlie lessee under 
the patta requires registration. I. L. R. 
(1940) Mad. 487=1940 Mad. 379= (1940) 1 
M.L.J. 391 (F.B.). Lease for more than 
must be in writing and registered. 
.31; 39 P.L.R. SW. A document 
which IS a definite lease of immovable pro- 
(or seven years requires registration, 
and if unregistered cannot be received in 
evidence. 38 P.L.R. 590. “Reserving a 
’■e^^”— "meaning of, see 193 I.C. 786 

K ^9* ^ compromise petition 

Which did nothing more than express an 
agreement that a lease would be interpreted 
in a particular way does not create a new 

no registration is necessary. 1941 
^ai. bJ6. An agreement to lease, in order 

registrable under S. 17 
must be one which effects an actual 
mise or creates a present and immediate 
interest m the land which is the subject of 

Although the parties to an 
^’'Sht intend that a formal lease 

session registered, if pos- 

P^'^perty IS given under the 
parties act as though the 
^ in force, it must be held that there 
demise and the agreement to lease 
4 . f®S‘^^*’*^ion, and not merely an 

^ lease at a later date 
S. 17 (2) iv) of the Act. The fact 
twancy is to commence at a date 
K®. ^*'® agreement would not pre- 
vent there being a present demise. 43 Bom. 

C. C. M.--54S 


L.R. 603=1941 Bom. 346. All decrees and 
orders are not excluded from compulsory 
registration by reason of the provisions of 
S. 17 (2) (t/i) of the Registration Act, but 
only those are excluded which partake of the 
character of documents mentioned in Cls. 
(by and (c) of S. 17 (1) ; a decree embody- 
ing a compromise purporting to grant a 
lease within the meaning of Cl. (d) of S. 
17 (1) is not exempt from registration. 194 
I.C. 428=1941 Pat. 536. Clause in lease- 
deed creating charge for rent requires regis- 
tration. 11 P. 98=12 Pat.L.T. 871=1932 
P. 97. As to deed containing double con- 
tract, see 140 I.C. 681 = 1932 S. 217. The 
right to levy toll under the Bombay Tolls on 
Road and Bridges Act is independent of the 
ownership of Government in the soil of the 
road and is therefore not immovable pro- 
perty as defined by the Registration Act. 
A right conferred by a lease or kabuliyat to 
recover toll for a period of one year from 
carriages or vehicles passing over a parti- 
cular public road, is not an incident of 
ownership of immovable property so as to 
come under the expression “benefits to arise 
out of land” within the meaning of S. 2 (6) 
of the Registration Act. The right of (go- 
vernment to levy toll is not an incident of 
ownership of land. Toll is collected in 
exercise of a statutory right. Consequently 
a writing which purports to be an assign- 
ment or extinguishment of tlie rights of the 
lessee of the tolls is not compulsorily regis- 
trable under S. 17 (1) (b) . 42 Bom.L.R. 

780=1940 Bom. 369. An agreement pur- 
porting to vary the rent reserved in a pre- 
vious registered lease requires registration, 
even though the previous lease is not compul- 
sorily registrable. 69 C.L.J. 163=1939 
Cal. 416. Where the terms of the grant 
of sanad are that a person is to claim land 
within certain boundaries and that at tlie 
end of the period of tlirce years a lease 
would be entered at a rent to be fixed of the 
portions of the land re-claimed, the sanad 
is not a lease and it is not a title to land and 
therefore it is unnecessary to register it for 
being admissible in evidence. 1930 P. 356. 
A license which is not a lease, docs not re- 
quire compulsory registration. 120 I.C. 673 
(1). A letter which was passed between the 
parties stated as follows : “I beg to note that 
I have agreed to take a lease from you of the 

vacant land The lease is to be for a 

period of five years, I am to pay rent for every 

month in advance at I am not to use 

the demised premises for any purpose other 
than that of storing timber. A formal 
lease is to be executed and such lease will 
contain besides other terms a covenant for 
re-entry in case of default in payment of 
rent. The letter constitute<l a present de- 
mise of the land and the condition that a 
formal lease was to be thereafter drawn up 
and executed was in the nature of a further 
assurance only. Consequently the letter 

<() (dy. 32 Bom.L.R. 

B. 210. Memo, granting recla- 
mation lease, if unregistered, is inadmissi- 
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ble in evidence. 46 I. A. 279=37 M.L.J. 
578=24 C-W.N. 369 (P.C.); 27 A.L.J. 
1134=1929 A. 831. See also 40 C.W.N. 
1330 (Oral lease of agricultural land). 
Where in a correspondence relating to a 
lease, the one letter which was intended to 
create the contract fixing the terms was un- 
registered, the whole lease is ineffectual. 45 
A. 220=1923 A. 112. This section does 
not apply to a lease constituted by a num- 
ber of dotuments, none of which can be 
regarded as a lease if taken singly. 35 I . 
C. 108. See contra 33 I.C. 439=30 M.L. 
J. 519. Though an unregistered lease is 
inadmissible in evidence, the transaction 
might be completed by part performance by 
nutting the lessee in actual possession. 5 
P. 40=7 Pat.L.T. 183=1926 B. 184. 

1937 Nag. 289. A document which merely 
varies the rent in respect of an existing 
tenancy may require registration if the ear- 
lier lease is registered* (39 Cal. 284* 
on.) 173 I.C. 996=1937 Cal. W. See 
also 42 C.W.N. 107. also 1940 Mad. 

379=(1940) 1 M.L.J. 391. {See now 1. 
P. Act, S. 53-A as to the doctrine of part 
perforniance. ) Splitting up of lease to 
avoid registration fees renders the 
deeds invalid. 7 L..R. 733 (T^v.). Biit 
see 15 R.D. 380=12 L.R. 167 (Rev.). 

contra. In reply to a letter from the ten 
ant the landlord wrote as follows: I 

given three shops at Rs 1 will execvite 

an agreement for three years as from 31st 
December, 1921, whenever 
session will be given from the :Mst 
ber, 1921.” The letter 

reement to lease and it was madmissml 
evidence except on registration. 125 

Decree ^'"embodying ' contract 

lease 

same ^erms. l. 49. A . decree 

registrable under S. 17 (1) * cni — 1046 

/lo/ni Bom 480=42 Bom. L.R. 501 — ivw 

LNecessity- Admisibility 

T T T? 1 Cal. 313 — vv . 

N 1330. Where no date was ^ 

Sry of the lease, but the landlord couM 

Terminate it on the happening of 

event named, it must be registered. 41 B- 

?n?n7tf tleSea^fl; unVef c" 

^7^' A rent note evidencing tenancy at 
t^u' akd Jkrmikable at the cp.ior, of lessor 


requires no registration. 39 I.j3. 58=13 N. 
L.R. 30. A lease was executed in the fol- 
lowing terms T have taken the land of the 
above two numbers for cultivation from 
the current year 1^7-98 from you,” and 
after reciting the amount to be paid by two 
instalments it said : “Thus I shall go on 
paying the amount of assessment as stated 
above from year to year so long as I culti- 
vate the lands” and then after referring to 
the boundaries, it said : “I shall deliver the 
said numbers without any objection at any 
time j'ou may ask me to vacate and deliver 
the same to you.” Held, that the deed did 
not create a lease of immovable proper^ 
from year to year but that it merely consti- 
tuted a tenancy at will and that consequently 
it did not require registration. 31 Bom.L. 
R. 335=118 I.C. 702. Where nothing re- 
mains to be done by the tenant, no fresh 
document being required nor any notice to 
be given, and the tenant is entitled to nolu on 
so long as he continues to pay the stipulated 
rent or render the stipulated service, the 
tenancy is one for a period exceeding one 
j'ear and the lease must be registered. 123 
I.C. 293=1930 S. 178. A suit for specific 
performance will not lie on the basis of an 
unregistered agreement to lease, which would 
be inadmissible in evidence. 26 C. W. N. 
329- 49 C. 507=1922 C. 436; 4 L. 44. See 
also 67 I.C. 144=3 L.L.J. 173. See contra 
38 C.L.J. 177=1923 C. 524. An unregis- 
tered lease-deed can be looked into to ascer- 
tain the nature of the possession of the iM- 
see. 108 I.C. 161. See also 1942 R. D. 
605. Although the figure as to rent men- 
tioned in an unregistered lease cannot be 
looked into to establish the rent fixed, it may 
be looked at to establish what damages the 
landlord suing for arrears of rent, is enti- 
tied to by way of rent. 1930 L. 915. A 
permanent tenure always required a regis- 
tered deed, even though the land be 
cultural land. 40 I.C. 100. See 
P. 265; 21 Cr.L.J. 374=55 I.C. 854; 62^ 
L.J. .534; 58 B. 419=36 Bom L.R. 359= 
1934 B. 194. See contra SO I.C. 177 — 22 
C.W.N. 190. A document varying ter^ 
of a lease must be registered. 41 I.C. 8M 
=27 C.L.J. 107; 16 I.C. 52; 39 C. 284=12 
I.C. 723 (F.B.); 1937 Nag. 289. A docu- 
ment varying the amount of rent to be paio 
under a registered deed requires registration. 
8 P. 585=1929 B. 664. A compromise deea 
which embodies a contract for variation oi 
the rent payable in respect of a lease is *n 
essence a lec»se and is compulsorily registra- 
ble, if it is not registered it is not 
admissible in evidence, but it 
stitute a valid and operative contact be^we 
th= parties. 10 L. 685=117 I.C. 240_- 19-9 
L. 291. See also 40 C.W.N. 58® 

W.N. 107. A compromise .q. 

a lease of immovable ProP?--!/, « 'he 
rily registrable under S. does 

exemption contained in S. 17 (2; 
not extend to decrees embodying 
the decree is not registered, S. 49 of 
Act prevents its being put m evidence 
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^[(^) non-testamentary instruments transferring or assigning any decree 
or order of a Court or any award when such decree or order or award purports 
or operates to create, declare, assign, limit or extinguish, whether in present or 
in future, any right, title or interest, whether vested or contingent, of the value of 
one hundred rupees and upwards, to or in immovable property:] 

Provided that the Provincial Government may, by order published in 
the Official Gazette, exempt from the operation of this sub-section any leases 
executed in any district, or part of a district, the terms granted by which do 
not exceed five years and the annual rents reserved by which do not exceed fifty 
rupees. 

(2) Nothing in clauses (6) and (c) of sub-section (1) applies to — 

(i) any composition deed; or 


LEG. REF. 

1 Added by Act XXI of 1929. 

NOTES. 

prove the rent of the tenancy, and S. 91 of 
the Evidence Act stands in the way of any 
other evidence being given of the rate of 
rent as the rate of rent is one of the terms 
of the lease. 72 C.L.J. 132=45 C.W.N. 
129. See also 43 C.W.N. 956. An agree- 
ment undertaking not to enhance the rent 
of the tenant comes under S. 17 (b) . 13 

R.D. 704. A lease of palmyra trees for 
toddy only need not be registered. 38 M. 
883. On this clause, see also 17 R.D. 8; 54 
C.L.J. 220 (Amalnama containing all terms 
of tenancy requires registration) ; so also 
document varying terms of tenancy perma- 
nently, 1931 M. 751. So also lease for 12 
years. 15 R.D. 106. So also agreement 
not to eject tenant at any time. 15 R.D. 
278. As to lease for one year, see 15 R.D, 
399. A lease from mouth to mouth which 
requires registration under S. 107, T. P. 
Act, but not under S. 17 of the Registra- 
tion Act, is admissible in evidence to prove 
the nature of possession under the instru- 
ment. S. 49 of the Registration Act applies 
only to instruments which are required to be 
registered by S. 17 of the Act. 32 P.L.R. 
361 = 1931 L. 501, Although a document 
regarded as a kobala may be invalid by 
reason of its being registered in a district 
because the only property covered by it as 
lying ivithin that district hod no existence 
and zvas merely fictitiously introduced, if the 
document satisfies the requirements of S. 17 
(1) (b) as being a non-testamentary in- 

strument purporting to create or declare, 
though in future, a right vested or cotitin- 
gent, in favour of the claimants, the docu- 
ment would be registrable, and as such 
would not be invalid. 39 C.W.N. 120=60 
C.L.J. 243, See also 13 P. 111 = 15 P.L. 
T. 73=1934 P. 127. 

Proviso. — Proviso applies to rent payable 
kind also and is not restricted to money 
rents. 11 M.L.T. 405=15 I.C. 682. 

Sec. 17 (1) (e) : Assignment of mort- 
gage DECREE NoN-RECISTR<\TION F-FFF.CT OK. 

— An assignment of a mortgage decree re- 
quires registration and such an assignment 
is invalid unless registered, but the want of 


registration will not have the effect of ex- 
tinguishing the original rights of the as- 
signor mortgagee and a subsequent mort- 
gagee bringing a suit on his mortgage, and 
whose mortgage is admittedly subject to the 
mortgagee rights of the prior mortgagee, 
cannot claim a decree free of the mortgagee 
rights of the prior mortgagee. His rights 
cannot be held to have disappeared merely 
because the assignments by him have been 
found to be invalid for want of registration. 
178 I.C. 278=1938 Lah. 430. See also 17 
Pat.L.T. 536. A Kobala transferring a 
rent decree for more than Rs, 100 requires 
to be registered under S. 17 (1) (e), as the 
decree creates a charge on the property. 
The fact that the Kobala transfers both the 
decree for back rent and the actual back 
rents is immaterial. 43 C.W.N. 858. See 
also 1940 Rang.L.R. 372=1940 Rang. 228. 

Sec. 17, sub-S . (2) (i). — For meaning 

of “composition deed,” see 38 B. 576; 15 I. 
C. 880=14 Bom.L.R. 506. Sub-S. (2) of 
S. 17, reserves only those documents which 
arc included in Cls. {b) and (c) of sub-S. 
(1) ; and Cl. (rf) of sub-S. (1) which men- 
tions leases of immovable property from 
year to year is not controlled by this sub- 
section. 173 I.C. 996=1937 Cal. 499. Kabu- 
liyats and ractnamahs a^e exempt from re- 
gistration. 42 B. 359; 41 B. 510; 11 I.C. 
409. An admission in a soleuama filed in a 
criminal complaint is admissible in evidence 
though unregistered. 46 I.C. 442; 19 I.C. 
551. A petition for mere mutation of names 
based on a compromise is admissible to 
prove an adjustinent of a dispute between 
the parties. 38 A. 75; 26 I.C. 79=12 A. 

L. J, 1316. But see 33 A. 475. 

CoMPRO.MisE. — A compromise relating to 

matters not in dispute, is inadmissible later 
on unless registered, in a suit as to those 
matters. 22 I.C. 687. But sec 98 I C. 
1069=1927 156 contra', 1926 A. .563; 27 

M. L.J. 656, A compromi'^e deed giving 
effect to some arrangement about an estate 
IS compulsorily registrable. 26 I.C. 424= 

ooi 1^36 A.L.T. 

1090=1940 

C).\\.N. 1092 (Compromise based on family 
^ttlemcfxt not compulsorily registrable) • 
also 199 341. A compromise peti- 

tion recorded by Court requires no regls- 
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(m) any instrument relating to shares in a Joint Stock Company, notwith- 
standig that the assets of such Company consist in whole or in part of immovable 
in*operty ; or 

(iii) any debenture issued by any such Company and not creating, declar- 
ing, assigning, limiting or extinguishing any right, title or interest, to or in 
immovable property except in so far as it entitles the holder to the security 
afforded by a registered instrument whereby the Company has mortgaged, con- 
veyed or otherwise transferred the whole or part of its immovable property 
or any interest therein to trustees upon trust for the benefit of the holders of such 
debentures ; or 

(iv) any endorsement upon or transfer of any debenture issued by any 
such Company ; or 

(v") any document not itself creating, declaring, assigning, limiting or 
extinguishing any right, title or interest of the value of one hundred rupees and 
upwards to or in immovable property, but merely creating a right to obtain an- 
other document which will, when executed, create, declare, assign, limit or ex- 
tinguish any such right, title or interest ; or 

(zn) any decree or order of a Court ^[except a decree or order expressed 
to be made on a compromise and comprising immovable property other than that 
which is the subject-matter of the suit or proceeding] ; or 


LEG. REF. 

^ Substituted for the words “and any 
award" by Act XXI of 1929. 

NOTES. 

tration. 43 M. 688=39 M.L.J. 77 (F.B.) ; 
12 P. 359=145 I.C. 1 = 1933 P. 306; 39 C. 
W.N. 485; 22 I.C. 35. See also 85 I.C. 
633=1925 A. 176; 26 I.C- 791; 1926 L. 586; 
132 I.C. 7=31 P.L.R. 959. This is so 
even where part of the matters comprised 
in a compromise were extraneous ^ 
matter in dispute in the suit. 98 I*J^* 
(1)=1927 A. 156; 14 I.C. 

563; 163 I.C. 64=1936 Pcsh. 125; 40 C.W. 
N. 1176; 40 C.W.N. 585. A compromise 
affecting land must either be registered or 
be embodied in a decree of Court, to be 
valid. 27 M.L.J. 656=27 I.C. 379. See 
also 99 I.C. 1002=1927 L. 156; 37 P.L.R. 
231 A document reciting the terms ot a 
compromise, if it relates to immovable pr^ 
nertv of the value of more than Rs. lUO 
must be registered unless it is incorporated 
in the decree of the Court. A document 
affecting property of similar nature need not 
be registered if it has been acted upon by 
both the parties. 122 

446; 37 P.L.R. 238; 39 C.W.N. 485. A 
compromise agreement operating as_ a lease 
requires registration, notwithstanding the 
fact that it has been embodied in a decree, 
and such an agreement, if unregister^, 
will not be admissible as a lease. 1930 C. 
559 But sec contra 40 C.^V.N. 585. 

Sec. 17 (2) (v). — A contract to enter 
into a contract is not contemplated in this 
sub-section nor is any such contract known 

to law. 52 C. 695=1925 C. 1087. Deed of 

maintenance and residence — Arrangement in 
favour of first wife — No registration neces- 
sary 34 Bom.L.R. 1317=1932 B. 602. A 
landlord passed a letter to a tenant in the 


following terms: — “This is to inform you 
that as long as you occupy room . . .. . . 
we shall not ask you to vacate the said room 
the rent of which will be Rs. 5 per day 
.... you are not to sublet the same”. 
There was no mention of the payment of 
salami. Held, that the letter was uni- 
lateral, that there was no mutual agree- 
ment and that it contemplated the exe- 
cution of a formal document and that 
consequently it did not require registration. 
7 R. 70=117 I.C. 255 (2) = 1929 R. 164. A 
mono, of partition providing for execution 
of a separate deed in future does not in it- 
self create any right and need not be regis- 
tered. 27 C.W.N. 501=44 M.L.J. 745= 
1922 P.C. 266 (P.C.); 16 L.W. 784=1923 
M. 160; 13 P. 620=15 Pat.L.T. 443=1934 
P. 495. See also 1937 A.L.J. 729=1937 
All. 456. A document reciting agreement 
to see the property and payments of money 
and creating a right to obtain a conveyance 
in future need not be registered. 50 B. 334 
=28 Bom.L.R. 591=1926 B. 375. See 
also 1939 P.W.N. 880. An agreement by a 
borrower to create a mortgage requires no 
registration. 25 Bom. L. R. 313. 
agreement to rc-convey is not compulsorily 
registrable. 38 B. 703; 1923 R. 242 ; 50 B. 
505 CF.B.); 49 B. 862=27 Bom.L.R. 261; 
nor an agreement to re-purchase. 1 R. 472 
= 1924 R. 57. Agreement to share in pro- 
perty forming subject of litigation. 4 L.L. 
J. 301. See also 1923 N. 47; 51 M.L.J. 
418=1926 M. 1117. A collateral agreement 
to cancel a lease deed on non-fiulfilment of 
certain conditions. 32 I.C. 941=30 M.L. 
J. 302. . . 

Sec. 17 (2) (vi) . — As to application of 
this clause to compromise decrees passed be- 
fore 1 — 4- — 1930, i.e., prior to the 
ment of the section, see 40 C.W.N. 1176; 
40 C.W.N. 585. The amendment made m 
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1929 with reference to S. 17 (2) (vO has 
no retrospective operation. 14 Luck. 763 
= 1939 O.W.N. 809=1939 Oudh 269. A 
compromise decree passed prior to 1st April, 
1930, is not a decree of which registration 
is necessary under S. 17 of the Registration 
Act, even though the consent decree may 
include properties not the subject-matter of 
the suit. The fact that the decree has not 
been made in accordance with O. 23, R. 3, 
C. P. Code, does not make it any the less a 
compromise decree not requiring registra- 
tion for its validity. M C.L.J. 431=40 C. 
W.N. 1176. See also 1937 Lah. 708=39 
P.L.R. 496 ; 40 C.W.N. 585; 1939 Oudh 
269; 1937 A.L.J. 1090; 1936 Lah. 603; 1938 
Mad. 202; I.L.R. (1939) Nag. 607=1939 
Nag. 233; 42 Bom.L.R. 1023; 1941 Bom. 

I. S, 17 (2) (vt) does not exempt from 

registration documents coming within S. 17 
(1) (d). 65 C.L.J. 590=1938 Cal. 172. 

See also I.L.R. (1937) Cal. 65=40 C.W. 
N. ^4. S. 17 (2) (vi) which exempts 
certain classes of decrees from registration 
applies only to documents falling under Cls. 
(by and (c) of S. 17 and not to those fall- 
ing under O. (rf) of that section. 178 I. 
C. 760=40 P.L.R. 567=1938 Lah. 685. A 
final decree for sale on a simple mortgage 
drawn up in the ordinary form must be re- 
garded as immovable property for the pur- 
poses of Ch. ITT of the Transfer of Pro- 
perty Act, relating to sale of immovable pro- 
perty and a deed of assignment of such a 
decree is compulsorily registrable under S. 
17 (1) (e) of the Registration Act as 

amended by the T. P. (Amendment) Sup- 
plementary Act of 1929, if the value there- 
of is Rs. 100 or upwards. I.L.R. (1940) 
Mad. 306=1940 Mad. 140=(1940) 1 M.L. 

J. 922. 

Scope. — The saving clause in S. 17 (2) 
(viy has no application to the case of a 
lease created by decree, compromise decree 
or order of a Court and it falls under S. 17 
O) (d). 1930 C. 94; 39 C.W.N. 485; 37 

238. Only such decrees and orders 
which partake of the character of the docu- 
ments mentioned in cl. (?») and (c) of sub- 
S. (1) are excluded from compulsory re- 
gistration. If, however, a consent decree 
operated to create a lease, it require.s to be 
^mpulsorily registered. 11 P. 98=136 T. 
C. 54=1932 P. 97. Cl. (vi), S. 17. ex- 
empts from registration *‘any decree or order, 
of a Court’* and not “any decree or 

order, etc.” Thus the exemption is not 
restricted to decrees, which have become 
final and conclusive but includes within its 
purview, decrees which have been set aside 
wholly or in part on appeal or review or 
have otherwise become inoperative. The 
circumstance that the decree is subsequently 
vafied or reversed, might afTect its enforce- 
ability but not its value as a ‘‘method” of 
proof of the terms of the transaction, which 
were embodied in it. Therefore, it is open 
to a party in a later suit to have the terms 


of the compromise proved by reference to 
the decree. 6 L. 217=1934 L. 721. "Court/' 
meaning of. See 132 I. C. 537=1931 O. 
296. The exception regarding registration 
covers all pleadings in and orders of a Court 
31 I.C. 260=29 M.L.J. 749. But see 36 

M. 46=21 M.L.J. 870; 3 Pat.L.J. 255= 

46 I.C. 358 (P.B.). An application for 
attachment is a “proceeding” within the 
meaning of S. 17 (2) (vi) . 41 L.W. 301 

= 1935 M. 232=68 M.L.J. 41. A memo- 
randum or agreement requires registration, 
if the parties intend it to be a declaration 
of rights and if it is so worded, but a memo- 
randum drawn up for the purpose of ob- 
taining another document to declare rights, 
for example, a compromise decree to be ob- 
tained later on in terms of tlie agreement — 
does not require registration. 1940 M. 
897=52 L.W. 339=(1940) 2 M.L.J. 319. 
“Subject-matter of the suit or proceeding” — 
Meaning — Compromise of suit and applica- 
tion for attachment before judgment — Crea- 
tion of charge and dismissal of application 
for attachment — Compromise requires no 
registration. 68 M.L.J. 41. See also 45 
L.W. 501 = 1937 Mad. 504=(1938) 1 M.L. 
J. 325; 42 Bom. L. R. 1016. Suit for 
money — Compromise creating rights in im- 
movable property — Decree based on compro- 
mise requires registration — If not registered, 
it will be incapable of execution so far as 
immovable property is concerned. 1937 A. 
L.J. 120=1937 A. 282. See also 20 Pat. 
L.T. 328=1939 Pat. 406; 1938 Pat. 212. 
Exchange of shares in immovable property 
among co-owners under a compromise de- 
cree, does not create or extinguish title and 
does not require registration. 1937 P. "W. 

N. 51 = 1937 P. 232. Even where a material 
which does not concern the subject-matter 
of the suit has been embodied in a decree, 
there is no necessity for registration. This 
means in effect that the document embody- 
ing that material can be given in evidence 
and used as proof of title. 1930 A. L. J. 
324=1930 A. 118; 33 P.L.R. 761; 133 I.C. 
403=1931 A. L.J. 835=1931 A. 745. Where 
an unregistered sotenama was held before 
the Collector in proceedings taken under the 
Land Registration Act for mutation of 
names and the name of a co-sharer was re- 
gistered in respect of certain property and 
it was stated in the solcuatno that he was in 
exclusive possession for over 30 years and 
the other co-sharer gave up all rights to the 
property on payment of some money, held, 
that the solcvaota did not form a part of 
the decree of the Land Registration Collec- 
tor; that there should have been a deed of 
sale which in order to be effective was neces- 
sary to be registered, having regard to the 
provisions of S. 54, T, P. Act, and that 
the soleuama was not admissible in evidence. 
118 I.C. 574=1929 C. 231; See also 132 
I.C. 537=1931 O. 764. Under S. 17, the 
provisions as rega»‘ds registration do not 
apply to any decree or order of a Court. 
S. 29 (2) is only a permissive section and, 
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(zni') any grant of immovable property by ^[the Crown]; or 

(znii) any instrument of partition made by a Revenue-officer ; or 

(i;r) any order granting a loan or instrument of collateral security grant- 
ed under the Land Improvement Act, 1871, or the Land Improvement Loans 
Act, 1883 ; or 

trators under orders of the Court has no 
force until a decree is passed on it. A 
private award, if it is valid, is operative, 
even though neither party has sought to en- 
force it by a regular suit. A private award 
therefore falls within the class of document 
specified in S. 17 (1) (b), whereas ah 

award of the other class does not. By the 
amendment of S. 17, Registration Act, by 
S. 10 of T. P. Supplementary Act, 1929, 
the exception contained in S. 17 (2) (vi) 
having been removed, a private award, if it 
satisfies the requirement as to value, is com- 
pulsorily registrable. 62 C. 201=39 C.W. 
N. 54=1934 C. 815: 36 Bom.L.R. 174= 
1934 B. 140. See also 30 S.L.R. 337=1937 
Sind 7; 44 Bom.L.R. 158; 1937 Cal. *201; 
42 Bom.L.R. 1113; 1937 Pat. 183=15 Pat. 
579; 6 Cut. L. T. 47; 1938 Mad. 55; 1937 
A.L.J. 1303; 1937 Pat. 214=16 Pat. 34= 
17 Pat.L.T. 835; As to construction of 
awards, see 52 L.W. 800=1940 P.C. 222= 
45 C.W.N. 204=43 Bom.L.R. 381 (P.C.). 
An award under which claims to property 
were relinquished, though unregistered, is 
still admissible in evidence. 1936 L. 877. 
An award which only recognises the fact 
that the mortgagee never had any interest 
in a portion of the mortgaged property for 
the simple reason that the mortgagor had 
also no interest in that property, does not 
create, or extinguish or limit any right, and 
therefore does not need registration. 1938 
Lah. 481. An award altering the rate of 
interest in a mortgage deed does not require 
registration, as a change in the rate of in- 
terest is not a change in the mortgagees 
interest in the property. 180 T.C. 917=40 
P.L.R. 291 = 1938 Lah. 481. A document 
signed by the arbitrators as their award does 
not cease to be an award, merely because 
the settlement was arrived at by the parties 
and was also signed by them. Though it 
may take effect as a partition, it does not 
reauire registration as an award. (22 I.C. 
412. Rel. on.) 51 A. 659=1929 A. 365; 
1933 A. 49. Merc signature of the parties 
in the award does not remove the same U®*” 
the categorv of an award. 81 P-R. 1913 
=20 T.C. 868; 66 T.C. 118; 10 P.R. 1917. 
But see 102 T.C. 277=1927 S. 206. A docu- 
ment signed by the arbitrators as their 
award does not cease to be an award, merely 
because over and above the signatures ot 
the panchas, the parties themselves signe 
it in token of their acceptance of the 
tion and as such the document does ^ 
quire registration. (51 A. 659 and 19^ • 

656, Rel on). 146 I.C. 937 ( 2 ) = 1934 P. 

48. An award made on arbitration comes 
under S. 17 (1) (b) of the . Registration 

Act, and if it purports or operates to creaic, 


LEG. REF. 
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though no doubt a copy of a decree may be 
presented for registration, there is no obli- 
gation to do so. 120 T.C. 218=1930 N. 
17. A decree or order adjusting the claim 
of the judgment-creditor in execution of his 
decree, whereby a charge is created in his 
favour on immovable property, of the value 
of more than Rs. 100, not the subject-mat- 
ter in suit, which is compulsorily registrable 
under S. 17 (1) of the Registration Act is 
not required to be sent to the Registrar for 
registration ; a copv of such decree or order 
can be accepted for registration. There is 
nothing in the Act which prevents anv party 
from applying that a true copy of the de- 
cree or order should be sent to the Regis- 
trar for being registered. The decree or 
order .should ahvavs remain on the records 
of the Court. 174 T.C. 954=40 Bom.L.R. 
160=1938 Rom. 212. 

Awards. — Award may under certain cir- 
cumstances amount to a partition deed. 
Then it requires registration. 19 C.L.T. 
123=20 T.C. 860=18 C.W.N. 475; 42 T.C. 
617. also 46 T.C. 685; 39 T.C. 912=77 

P.W.R. 1917: 42 T.C. 116; 1936 Sind 79= 
30 S.T-.R. 115. Where an award is made 
without the interv^ention of the Court and 
filed under para. 20 of Sch. IT, C. P. Code, 
it is the application to the Court which is 
to be registered and numbered as a suit, and 
the application must contain and show what 
the award is. and it is on the award that the 
Court has to pronounce judgment and pass 
a decree which must be in accordance with 
the award. When a charge is created by 
the award on the immovable properties of 
one of the parties to the arbitration and 
award, and mentioned in the award, it can- 
not be said that th<“ compromise relates to 
properties outside the suit and not the siib- 
jeet-matter of the suit, within the meaning 
of S. 17 (2) (t-O- Such an award and the 
decree passed thereon do not require regis- 
tration under S. 17. 42 Bom.L.R. 1123. 

An award which merely directs one of the 
parties to pay a certain sum of money to the 
other periodically does not require regis- 
tration and therefore must be treated as a 
valid award to that extent. 168 T.C. 213= 
1936 Lah. 794. An award made by arbitra- 
tors appointed by the Court with a view to 
having its terms incorporated in a decree of 
the Court is not an award which is com- 
pulsorily registrable. 154 T.C. 557=1^5 
R. 16. .S-cc also 1935 Pesh. 69; 31 S.L.R. 
8=1937 Sind 156, An award made by arbi- 
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(;r) any order gfranting a loan under the Agriculturists Loans Act, 1884, 
or instrument for securing the repayment of a loan made under that Act ; or 


NOTES. 

declare, assign, limit or extinguish any right, 
title or interest of the value of one hundred 
rupees and upwards to or in immovable 
property, it is compulsorily registrable; 
where the award is compulsorily registrable 
but not registered, the Court is not compe- 
tent to file it and pass a decree upon it. as 
that is contrary to the provisions of S. 49 
of the Registration Act. If the Court pass- 
es a decree on the award without adverting 
to S. 49, the decree may be set aside on re- 
view on the ground of a mistake or error 
apparent on the face of the record, as the 
Court has been misled into making an 
order contrary to the statute. 40 Bom.L. 
R. 952=1938 Bom. 422. 

Compromise. — A compromise in a crimi- 
nal case agreeing to give up possession of 
certain lands does not require registration. 
43 I.C. 26. A compromise embodied in a 
decree does not require registration. 6 L. 
344=1925 L. 542. Decree in terms of a 
soletiarna, see 30 C.W.N. 307=1926 C. 666. 
See also 40 C.W.N. 58.'^: 42 C.W.N. 107. 
As to whether portions of a compromise re- 
corded in a decree but which are not em- 
bodied in the decree require registration. 
See 27 L.W. 544=1928 M. 713 (F.B.) fol- 
lowing 43 M. 688 (F.BT) ; 98 T.C. 169 (1) 
= 1927 A. 156; 1930 A.L.T. 324=1930 A. 
118; 17 Pat.L.T. 164=162 T.C. 787=1936 P. 
300. See also T.L.R. (1938) 2 Cal. 312= 
1939 Cal. 235; 1936 Pat. 300=17 Pat.L.T. 
164; 1938 Lah. 737; 1941 A.L.J. 587. As 
to terms of compromise not incorporated in 
the decree, see 100 T.C. 783; 28 M.L.J. 
548. Where, in a compromise deed, execut- 
ed between the parties to a suit, a charge is 
created on immovable property in favour of 
a third party, the latter cannot enforce the 
charge in' the absence of registration of the 
compromise deed, even though its terms are 
incorporated in the decree. 1936 A.L.T. 
288=1936 A. 621. -S*cc also 1937 A.L.J. 
120=1937 All. 282; 1938 Pat. 140 (Compro- 
mise decree granting occupancy right is com- 
pulsorily registrable) . The same is the 
case even when charge is creatc<l in favour 
of a party to the suit where the charged 
property is not the subject-matter of the 
suit. 164 T.C. 1009=40 C.W.N. 974. To 
attract the operation of S. 17 (2) (t'O, 
specific immovable property must be tlie 
subject-matter of the litigation. There 
must be a claim or right in or to the speci- 
fic immovable property asserted in the liti- 
gation and relief souglit in respect thereof 
in order to make the said property the 
subject-matter of a suit. A claim to have 
a liability satisfied out of the general estate 
of a person is not enough. 45 L.^i^. 501 = 
1937 M. 504. See also 1936 Pesh. 125; 42 
Bom.L.R. 165=1940 B. 143. Where there- 
fore a claim is made in a suit on a promis- 
sory note executed by a Hindu, impleading 


his sons also, to a decree against the joint 
family properties of the father and sons, 
and a compromise decree is passed in and 
by which a charge is created on certain items 
of immovable property as security for the 
due payment of the decretal amount, the 
decree is not exempt from registration under 
S. 17 (2) (vi') ; and unless so registered, the 
charge in favour of the decree-holder can- 
not prevail in law. 1937 Mad. 564. As to 
what property would be the subject-matter 
of suit, see 43 P.L.R. 9=1941 Lah. 164. 
If a decree or order is made on a compro- 
mise which comprises immovable property 
other than that which is the subject-matter 
of the suit or proceeding, the decree requires 
registration. A decree in a purely money 
suit which creates or purports to create a 
charge on immovable property printa facie 
falls within S, 17 (2) (m) of the Registra- 
tion Act and requires registration. The 

fact that the immovable property over 

which a charge is created by the decree is 
attached before judgment does not make it 
tlie subject-matter of the suit, as the appli- 
cation for attacliment before judgment can- 
not be considered to be a “proceeding” 
within the meaning of S. 17 (2) (vi) . The 
natural meaning of “proceeding” in S. 17 
(2) (r'O is an independent originating pro- 
ceeding which may he constrasted with a 
suit, a proceeding that is under some spe- 
cial Act. Nor can the land be said to be 
the subject-matter of the order for attach- 
ment before jiulgment. because an order for 
attachment is merely an injunction restrain- 
ing the defendant from disposing of certain 
land, which operates in personam and noj in 
rem. and which does not create any right 
or interest in the land. 42 Bom.T-.R. 1016. 
Where a money suit was compromised by a 
decree which provi<led that the defendant 
should not dispose of his share in certain 
property until the debt ha<l been discharged, 
held, that the decree was sufficient evidence 
of its terms and that it did not require re- 
gistration though it affected lands. 6 O. 
W.N. 908=1929 O. 539. The decree is 
evidence of the terms of compromise, even 
apart from the compromise deed itself. The 
decree as <^uch is exempt from registration 
under S. 17 (2) (t'l). A decree though 
set aside or nvidified, is a decree witliin the 
abovementioned clause. 1930 L. 937. Tlie 
parties having compromised, the Court 
passed an order to the following effect; 
“Parties and counsel present. They have 
compromised. Tn accordance with the 
terms of the compromise tlie suit is dismis- 
sed. No costs.” It appeared that under 
the compromise one party was to retain 
possession of certain immovable property 
on payment of a sum of money. There 
was a substantial compliance with the re- 
servation In S. 17 (2) (z'O of the Registra- 
tion Act and the compromise was not inad- 
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(jtri) any endorsement on a mortgage-deed acknowledging the payment 
of the whole or any part of the mortgage-money, and any other receipt for 


NOTES. 

missible for want of registration, 128 I.C. 
300=1930 L. 855 (2) . A compromise not 
incorporated in a decree is compulsorily 
registrable. 100 I.C. 783=28 Punj.L.R. 
143. Even though a suit is dismissed in ac- 
cordance with the terms of a deed of com- 
promise, if that compromise has not been 
recorded under the provisions of O. 23, 
R. 3, C- P. Code, the deed is not exempt 
from registration (1927 L. 865, Foil.) 165 
I.C, 199=1936 L. 605. Where, while pass- 
ing a decree on a compromise, the Judge 
does not comply with the provisions of O. 
23, R. 3, C. P. Code, and the compromise, 
so far as it concerns certain lands, was never 
ordered to be recorded in the suit, this por- 
tion of the compromise does not become a 
part of the judicial proceedings and is not 
exempt from registration. 1937 L. 353=39 
P.L.R. 591. In the case of a compromise 
beyond the scope of the suit, even though 
the decree might not embody the terms of 
the compromise, if the parties have acted on 
its terms, the parties are not entitled to re- 
sile therefrom. 42 C. 801=42 I, A. 1=28 
M.L.J. 548 (P.C.). A compromise peti- 
tion requires no registration, 78 P.R. 1917 
=40 I.C. 675; 90 P.W.R. 1915=29 I. C. 
311 ; 34 T.C. 446; 46 I.C. 913; 39 I.C. 545. 
But sre 96 I.C. 227=1926 L. 585 (2). A 
compromise effecting a family settlement 
does not necessarily involve a transfer of 
rights and the parties cannot resile from the 
same. 43 A. 1 = 18 A.L.J, 877. See also 
37 A. 105=27 I.C. 497. Though a com- 
promise may amount to a conveyance of 
properties of more than Rs. 100 in value, 
if it is embodied in a decree, it need not be 
registered. ^ P.R. 1917=42 T.C. 380; 54 
I.C. 538=24 C.W.N. 328; 4 L. 363=1923 
L. 581; 45 I.C. 331; 20 I.C. 817=20 P.R. 
1914; 43 M. 688=39 M.L.J. 77 (F.B. ) ; 37 
I.C. 764; 36 M. 46=21 M.I..J. 870. See 
also 42 Bom.L.R. 1016; 1938 Bom. 461. 
Where under a compromise decree there has 
been an exchange of shares in immovable 
property amongst co-owners, such compro- 
mise does not create or extinguish title in 
immovable property so as to affect it. Such 
exchange is not a transfer of immovable 
property within the meaning of the Trans- 
fer of Property Act, and it does not there- 
fore require registration. 1937 P. W. N. 
51 = 1937 Pat. 232. A compromise of a 
disputed claim in a Revenue Court is not 
a decree and unless registered, the compro- 
mise is ineffective. 38 A. 366=35 I.C. 701 
(F.B.). Proceedings under S. 145, Cr. 
P. Code, in respect of a site valued less than 
Rs. 100 was compromised by which defen- 
dant was allowed to erect a building and 
plaintiff also was allowed to build a new 
room on the site and Rs. 50 were paid to the 
plaintiff. The compromise was acted on by 


the parties but subsequently the plaintiff sued 
for the removal of the defendant's building. 
Held, that the compromise, though not regis- 
tered. was admissible and that, as the par- 
ties had enjoyed benefit under it, plaintiff 
could not be allowed to resile from it. (1^2 
A. 248, Ref.; 35 C. 1010, Dist.) 148 I.C. 
867=11 O.W.N. 450=1934 O. 116. An 
order of Court made prior to the amendment 
of S. 17 (2) (viy in 19i^ is admiissible 
without any qualification and is admissible 
in evidence^ for the purpose of proving a 
charge on immovable property. Where in 
proceedings under S. 145, Cr. P. Code^ a 
compromise is filed by the parties creating 
a charge on immovable property which was 
the subject-matter of the proceedings, and 
the Court passes an order on the compro- 
mise, merely stating “lodged”, the order 
must be taken to convey a good deal more 
than a mere order of dismissal ; such an 
order is meant to incorporate the statements 
made by the parties in the compromise and 
to convey that in view of those statements it 
was unnecessary to proceed with the case 
any further; the charge created by the com- 
promise “lodged” bv the Court falls under 
S. 17 (2) (vO. 47 L.W. 435=1938 Mad. 
531=(1938) 1 M.L.J. 536. Where in a 
money suit the immovable property of the 
defendant is provisionally attached before 
judgment, but such attachment is subsequent- 
ly cancelled on the defendant giving an 
undertaking not to alienate the property by 
mortgage or sale till the suit was decided, 
and subsequently a consent decree is made by 
which the very property which is attached 
and released from attachment is charged 
under the consent decree, the decree does not 
require registration, because the property 
attached has been the subject-matter of a 
proceeding, zns., the attachment proceeding, 
under S. 17 (2) (vi) of the Registration 
Act. The undertaking of the defendant not 
to alienate operates in law as an injunction 
against him with regard to the property till 
disposal of the suit. I.L.R. 1938 Bom. 
738=40 Bom.L.R. 929=1938 Bom. 461. 

also 175 I. C. 256=1938 Pat. 212. 
Where a property is mortgaged by 
the owner who subsequently sells it and 
the purchaser redeems the mortgage out of 
tlie money left with him, the receipt recit- 
ing the fact of extinction of the mortgage is 
admissible in evidence on the ground that 
the transaction is not between original par- 
ties to the mortgage. The purchaser can 
enforce the contract by means of a suit and 
also can raise the question by way of de- 
fence in a suit brought by the mortgagee. 

(7 All. 820 and 27 All. 305, Foil.). 178 
I.C. 168=40 P, L. R. 776=1938, Lah. 4^. 

A transfer of decree for sale of immovable 
property requires no registration. 35 A, 
524=21 I.C. 462, 
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payment of money due under a mortgage when the receipt does not purport to 
extinguish the mortgage ; or 

(^V) any certificate of sale granted to the purchaser of any property sold 
by public auction by a Civil or Revenue officer. 


NOTES. 

Sec. 17^ (2) (xi).— The words "purport 
to extingfuish" in S. 17 (2) (xi") cannot 
mean “have the effect of extinguishing". 
A receipt saying "whole of the mortgage 
debt has been paid is not to be taken to 
purport" the extinction of the mortgage. 41 
P.L.R. 104=1939 Lah. 272. An endorsement 
of payment on a mortgage-deed which does 
not on its face purport to extinguish the 
mortgage, does not require registration. The 
return of the mortgage-deed, by the mort- 
gagee is not conclusive in sucli cases nor 
even of itself any indication that the mort- 
gage is extinguished. 34 L.W. 921 = 1932 
M. 141. See also 1940 O.W.N. 1293=1941 
Oudh 193; 1941 O.A. 123. An endorsement 
on the back of the mortgage-deed releasing 
some of the mortgaged properties does not 
extinguish the mortgage, but falls within 
sub-S. (2), Cl. (.rt) of S. 17 and does 
not require registration. 61 C. 894=1934 
C. 77S. An endorsement on a mortgage- 
deed acknowledging the payment of the whole 
or any part of the mortgage money is ex- 
empt from registration under S. 17 C2\ 
(.xt) even if it purports to extinguish the 
mortgage. It is only an independent receipt 
for payment of mortgage money that re- 
quires registration when it purports to ex- 
tinguish the mortgage. 43 P.L.R. 214= 
1941 Lah. 246. A receipt for payment of 
money due under a mortgage does not re- 
quire^ registration, unless it purports to ex- 
tinguish the mortgage. A receipt acknow- 
ledging payment of a smaller sum of money 
in full satisfaction of a larger amount due 
under the mortgage is not admissible with- 
®ut registration, as it purports to exonerate 
the mortgagor from any Habilitv under the 
mortgage. 36 C.W.N. 738=55 C. L. J. 
571. See also 42 P.L.R. 27; 1937 Nag. 
402. Where the document merely amount- 
ed to a promise to release part of the mort- 
gage debt in the event of tlie promisee per- 
forming his obligation and there was no 
provision that the mortgage-deed should be 
for endorsement of any kind and 
the mortgage interest was not referred to, 
c ^ receipt within Cl. (.rt) of sub- 

(2) of S. 17, nor would it fall within 
either Cl. (b) or (r) of sub-S. (1) of the 
section and it was admissible in evidence 
without registration. 8 R. 257=19.30 R. 
277; 68 M.L.J. 91. also 1941 Mad. 

*•'7. A receipt alleged to be executed by 

purporting to remit a portion 
of the mortgage dues is. without registra- 
*^^*^missible in evidence. 1931 M.W. 
v: ' relittfjHisJxittrj por~ 

non of principal and interest in innrtgage- 

registered. .35 A. 202=19 I. 
S? 37 C.W.N. 424; 1931 M. 

W.N. 261 — 1931 M, 601. Endorsement on 
CC. M. — 546 


the mortgage-deed releasing certain items 
does not require registration. 145 I.C. 657 
=37 C.W.N. 424=1933 C. 588. Where 
the receipt makes no reference at all to the 
extinction of the mortgage, but being a re- 
ceipt for the last payment, it may have had 
the effect of extinguishing the mortgage, it 
does not require registration unless it pur- 
ports to extinguish the mortgage. 10 L. 
709=118 I.C. 533 (2) = 1929 L. 312. It is 
not the law that, unless there was a recital 
clearly expressed that a mortgage was ex- 
tinguished, a receipt for payment of money 
due on the mortgage, extinguishing the 
mortgage, would fall under S. 17 (2) (.rt) 
and become admissible though unregistered. 
64 C.L.J. 10=1937 Cal. 178. A receipt 
executed by the mortgagee recited : "On re- 
ceiving Rs. 5,000 in cash in respect of your 
entire debt and our entire dues, after ami- 
cably giving remissions, I release you from 
your entire debt. Be it mentioned that 
from to-day nothing is due to us.” The 
receipt was unregistered. Held, it was not 
admissible in evidence. 64 C.L.J. 10= 
1937 Cal. 178. Where the <lebt is a mort- 
gage-debt it may be that a document in writ- 
ing purporting to extinguish tlie mortgage is 
inadmissible in evidence, but the payment 
itself cannot be inatlmissible . 30 L. W. 

293=1929 M. 794. A receipt showing that 
simple and not compound interest has been 
charged on a mortgage-bond need not be re- 
gistered. 30 I.C. 804=42 (I!. 546. An 
agreement between the mortgagor and the 
mortgagee superseding the agreement em- 
bodied in the mortgage-deed, whereby the 
mortgagee agrees to receive only the princi- 
pal amount secured by the mortgage and im- 
pliedly undertakes to forego his claim with 
regard to interest must be registered if the 
interest is Rs. 100 or more, because it ex- 
tinguishes the claim for interest which is a 
charge upon the mortgaged property; conse- 
quently, if it is unregistered, it is not ad- 
missible in evidence under S. 49 of the 
Registration Act. 119 I.C. 690. The es- 
sence of redemption consists in either the 
cancellation and return of the mortgage-deed 
or where the mortgage is with possession, in 
the restoration of possession of the mort- 
gaged property to the mortgagor after the 
mortgage-money has been paid. Wliere a 
receipt recites that the balance of the mort- 
gage-money had been paid to the mortgagee 
an<l possession had been given back, the re- 
ceipt is inadmissible in evidence if it is not 
registered. 1940 Lah. 68. 

Sec. 17 (2) (xii) : Scope — Saee op, dy 
Receiver in insolvency — If exempt from 
REGISTR/VTION . — A deed of transfer execut- 
ed by an O.R. in insolvency, in pursuance 
of a public auction held by litm, conveying 
to the highest bidder at the sale promissory 
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^[Explanation . — A document purporting or operating to effect a contract 
for the sale of immovable property shall not be deemed to require or ever to 
have required registration by reason only of the fact that such document con- 
tains a recital of the payment of any earnest money or of the whole or any part 
of the purchase-money.] 

(3) Authorities to adopt a son, executed after the first day of January, 
1872, and not conferred by a will, shall also be registered. 

Documents of which re- 18. Any of the following documents may be 

gistration is optional, registered under this Act, namely: — 

(a) instruments (other than instruments of gift and wills) which pur- 
port or operate to create, declare, assign, limit or extinguish, whether in present 
or in future, any right, title or interest, whether vested or contingent, of a value 
less than one hundred rupees, to or in immovable property; 

(&) instruments acknowledging the receipt or payment of any considera- 
tion on account of the creation, declaration, assignment, limitation or extinction 
of any such right, title or interest; 

(r) leases of immovable property for any term not exceeding one year 
and leases exempted under section 17; 

*[ (^^) instruments transferring or assigning any decree or order of a Court 
or any award when such decree or order or award purports or operates to create, 
declare, assign, limit or extinguish, whether in present or in future, any right, 
title or interest, whether vested or contingent, of a value less than one hundred 
rupees, to or in immovable property;] 

{d') instruments (other than wills) which purport or operate to create, 
declare, assign, limit or extinguish any right, title or interest to or in movable 
property ; 


LEG. REF. 

'Explanation to S. 17 added by Act TI of 
1927. 

» Inserted by Act XXXIIT of 1940. 

NOTES. 

notes, mortgage-debts, etc., belonging to 
the insolvent, the sale being afterwards con- 
firmed by the Court, is not exempt f^rom 
registration under S. 17 (2) (.m) . 40 L. 

W. 747=67 M.L.J. 7^. ^ t t 

Explanation. — 53 I. A. 214_S1 M.L.J. 
788 (P C.) and 51 B. 231=29 Bom.L.R. 
269 holding that a document evidencing 
payment of earnest money should be regis- 
tered is no longer good law. The expla- 
nation is retrospective as its wording shows. 
See 1928 N. 216: 49 A. 806=25 A.L.J. 513 
.= 1927 A. 287 (F.B.). S. 2 of the Regis- 
tration Amendment Act (TI of 1927), which 
added the Exf'lanation to S. 17 is clearly 
retrospective. It does not, however, deal 
with those contracts in which a lien has 
been specifically created, as a specific charge 
would certainly "affect” immovable pro- 
perty within the meaning of S. 49. 13 P . 

620=15 P.L.T. 443=1934 P. 495. 

Sec. 17 (3). — Authority to adopt not 

contained in a will must be registered. 55 
I.C. 38. An authority to adopt executed 
in a Native State by a person domiciled there 
need not be registered. 43 M. 288=38 M. 
L.J. 149. Whether a document is a will or 
merdy an adoption deed is a question of 
fact. 44 M. 733=48 I. A. 482=41 M.L.J. 


648 (P.C.). See also 49 I.C. 929; 18 I.C. 
1008=1913 M.W.N. 199. Authority to adopt, 
even, though contained in a minor's will, 
need not be registered. 60 I.C. 146=12 
L.W. 596. A family arrangement under 
which one person consents to another adopt- 
ing a son is not an authority to adopt. 114 
I.C. 711=1929 L. 16. A deed executed 
after adoption reserving life interest in pro- 
perty for the adoptive mother must be re- 
gistered. 38 Bom. 227=24 I.C- 716. 

Secs. 17 and 28. — In determining whe- 
ther the requirements of the law as to re- 
gistration have been complied with, the in- 
tention of the parties is the criterion by 
which the matter must be decided. Where 
it could not be said that there was no inten- 
tion on the part of a donor to vest the pro- 
perty in the donee, the inclusion of a parti- 
cular plot in the gift, though the title of 
the donor with reference to it was doubtful, 
cannot lead to the inference that the donor 
was guilty of any fraud, in so including it. 
In the absence of collusion between the do- 
nor and donee, the registration of such a 
deed cannot be challenged as being defective. 
1941 O.W.N. 532=1941 Oudh 348. 

Sec. 18.— —An unregistered document oi 
transfer of property of value of less, th^ 
Rs. 100 can be adduced in evidence to prov® 
nature of possession transferred. 41 
273=41 B. 550. A will legally made 
operate, though illegally registered. P4 .*• 

C. 246=4 N.L.J. 46. 
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(e') wills; and 

(/) all other documents not required by section 17 to be registered. 

19. If any document duly presented for registration be in a language 

which the registering officer does not understand, and 
Documents in lan^age which is not commonly used in the district, he shall 
not understood by register- refuse to register the document, unless it be accom- 
ing o cer, panied by a true translation into a language com- 

monly used in the district and also by a true copy. 

20. (1) The registering officer may, in his discretion, refuse to accept for 

registration any document in which any interlineation. 
Documents containing in- blank, erasure or alteration appears, unless the per- 

sures.^^or'^alterations^’ executing the document attest with their signa- 

tures or initials such interlineation, blank, erasure or 

alteration. 


(2) If the registering officer registers any such document, he shall, at 
the time of registering the same, make a note in the register of such interlineation, 
blank, erasure or alteration. 

21. (1) No non-testamentary document relating to immovable property 

shall be accepted for registration unless it contains a 

Description of property description of such property sufficient to identify the 
and maps or plans. _ tr t' ^ j 

(2) Houses in towns shall be described as situate on the north or other 
side of the street or road (which should be specified) to which they front, and 
by their existing and former occupancies, and by their numbers if the houses in 
such street or road are numbered. 

(3) Other houses and lands shall be described by their name, if any, and 
as being in the territorial division in which they are situate, and by their super- 
ficial contents, the roads and other properties on which they abut, and their 
existing occupancies, and also, whenever it is practicable, by reference to a 
Government map or survey. 

(4) No non-testamentarv document containing a map or plan of any 
propertv comprised therein shall be accepted for registration unless it is accom- 
panied bv a true copy of the map or plan, or. in case such property is situate in 
several districts, by such number of true copies of the map or plan as are equal 
to the number of such districts. 


NOTES. 

Sec. 20.— The registering officer must 
refuse registration when an interlineation is 
not admitted by the parties. 30 T.C. 507= 
1915 M.W.N. 543. As to whether appeal 
lies against a refusal to register a document, 
see \S I.C. 370=1912 M.W.N. 412. 

Sec. 21: Scope of sectiom — Tm.adf.quatf 
DESCRIPTION — Effect of. — S. 21 only lays 
down certain particulars to be complied with 
before registration of a document. If the 
properties are sufficiently identifiable, there 
IS no reason why the document, if registered, 
would not be operative in respect of such 
properties as would be found to answer the 
description contained in the document. 60 
C.L.J. 243=39 C.W.N. 120. Registration 
IS not vitiated by an immaterial error in the 
description of the propertv. 35 A. 250=18 
T.C. 923 ; 49 B. 40=1925 B. 34. As to the 
mcanmg of the section, see 52 M.L.J. 140= 
99 I.C. 846=1927 M. 369. Where one item 


of property could not be identific<l, mis<1es- 
cription invalidates the whole <lerd. 32 C. 
W. N. 241 = 1928 C. 385. Registration 
without map referred to in the document is 
incfFectivc. 43 T.C. 455. .Absence of des- 
cription of property as required does not 
render the registration null and void. 16 T. 
C. 337=10 .A.T. ..T. 33. It cannot be held 
that a Registrar has no jurisdiction to regis- 
ter a mortgage-deed or a sale-deed on the 
ground that the description of the property 
given in the deed is inadequate to identify the 
property. 19 Pat. 578=1940 Pat. 504. In a 
partition “all the family propertv” is a suffi- 
cient description. 16 I-.W. 287=1923 M. 

81: 52 M.T..J. 482=25 L.W. .563=1927 M. 
.586=102 T.C. 360. Proper description of a 
house in town is bv street name and door 
number. 41 C. 972=41 T.A. 110=27 M. 
L. T. 80 (P.C. ) . 

Sec. 21 (3). — “Practicable” — Meaning of. 

52 M.L.J. 140. 
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22. ( 1 ) "Where it is, in the opinion of the Provincial Government, practi- 

, . cable to describe houses, not being houses in towns, 

holies and and lands by reference to a Government map or sur- 
land by reference to Govern- td • * i /-« l - j 

ment maps or surveys. vey, the Provincial Government may, by rule made 

under this Act, require that such houses and lands as 
aforesaid shall, for the purposes of section 21, be so described. 

(2) Save as otherwise provided by any rule made under sub-section (1), 
failure to comply with the provisions of section 21, sub-section (2) or sub-sec- 
tion (3), shall not disentitle a document to be registered if the description of the 
property to which it relates is sufficient to identify that property. 

PART IV. 

Of the Time of Presentation. 


23. Subject to the provisions contained in sections 24, 25 and 26, no docu- 
ment other than a will shall be accepted for registra- 

Time for presenting docu- tio" ""'ess presented for that purpose to the proper 
ments. officer within four months from the date of its execu- 

tion : 


Provided that a copy of a decree or order may be presented within four 
months from the day on which the decree or order was made, or, where it is 
appealable, within four months from the day on which it becomes final. 

^[23-A. Notwithstanding anything to the contrary contained in this Act, if 

in any case a document requiring registration has been 
Re-registration of certain accepted for registration by a Registrar or Sub^ 
documents. Registrar from a person not duly empowered to pre- 

sent the same, and has been registered, any person claiming under such docu- 


L.EG. REF. 

^Inserted by Act XV of 1917, S. 2. 

NOTES. 

Sec. 22 (2y.—^See 52 M.L.J. 140. 

Where ihe description given of the mort- 
gaged properties in the mortgage-deed is in- 
adequately meagre and not in compliance 
with the terms of Ss. 21 and 22, the docu- 
ment can nevertheless be adniitted fo*”^ regis- 
tration, if description given is not mislead- 
ing and if from a very careful study of the 
document it would be possible to discow 
the property mortgaged. 7 R. Il»=ly2y 
R. 117. As to misdescription of sub-regis- 
try in which the property is situated, see 33 

C.W.N. 1211. ^ £ 

Sec. 23. — Registration after the time fix- 
ed is invalid. 43 M. 288=38 M.L.J. 149. 
Parties cannot agree to extend time for re- 
gistration. 1923 N. 76. Registration can 
be enforced only by proper proceedings 
under the Act, and by a suit if necessary 
under S. 77, and in no other way. 1923 N. 
76. Where the presentation for registra- 
tion is made after the expiry of the four 
months allowed by S. 23 but the document is 
still registered, the person presenting the 
document must prove that the days prior 
to the presentation of the document were 
holidays or that the office of the Sub-Re- 
gistrar was closed and the presumption 
is against the person who presented 
the deed for registration. Where no such 
proof is forthcoming the registration is 


invalid. 11 R. 15=1933 R. 5. The words 
"the date on which decree was made” in 
the proviso to S. 23 mean the day when the 
decree was signed. 41 C. W. N. 945. 
Where an original award is merely re-writ- 
ten by the arbitrators, the award comes 
within the mischief of S. 23 and must be 
presented for registration within four 
months from the date of execution. 1941 
Pat. 215. 

Secs. 23 and 24. — "Execution,” meaning 
of — Date of execution where there are 
several executants. See 24 N.L.R. 106= 
1928 N. 239. 

Secs. 23, 25 and 75; Document present- 
ed AFTER MORE THAN POUR MONTHS — ^VaLI 
DiTY OF REGISTRATION. — V/here five months 
after its execution, a document was pre- 
sented for registration when the executant 
denied execution and on application under 
S. 73, the Registrar found that it had been 
executed and requirements of law had 
complied with and registered it under S. 75 
even without there being an application 
under S. 25 to extend the original period of 
four months, the registration is illegal and 
the mere fact that Registrar found that the 
document was actually executed does not 
validate it as the original delay of more ti^ 
four months was never excused. 42 P.L. 
R. 267=1939 Lah. 292. 

Sec. 23-A: Construction — "Person not 
DULY empowered'' — ^M teANiNG OP. — Tl^ Sec- 
tion applies to all cases where the 
presentation was by a person not entitled to 


I 


4365 


S. 24] 


The Registration Act (XVI of 1908). 


ment may, within four months from his first becoming aware that the registra- 
tion of such document is invalid, present such document or cause the same to 
be presented, in accordance with the provisions of Part VI for re-registration 
in the office of the Registrar of the district in which the document was originally 
registered ; and upon the Registrar being satisfied that the document was so 
accepted for registration from a person not duly empowered to present the 
same, he shall proceed to the re-registration of the document as if it had not 
been previously registered, and as if such presentation for re-registration was a 
presentation for regfistration made within the time allowed therefor under Part 
IV, and all the provisions of this Act, as to registration of documents, shall apply 
to such re-registration ; and such document, if duly re-registered in accordance 
with the provisions of this section, shall be deemed to have been duly registered 
for all purposes from the date of its original registration: 

Provided that, within three months from the twelfth day of September, 
1917, any person claiming under a document to which this section applies may 
present the same, or cause the same to be presented for re-registration in accord- 
ance with this section whatever may have been the time when he first became 
aware that the registration of the document was invalid.] 


Documents executed by 
several persons at different 
times. 


24. Where there are several persons executing 
a document at different times, such document may be 
presented for registration and registration within 
four months from the date of each execution. 


NOTES. 

present. Whenever the presentation by a 
person who (not entitled in his own right to 
present) has not got a proper authority of 
another to present the document is accepted, 
It is the case of a person not duly empower- 
ed to present. It may be that the section 
often comes in to play when the presentation 
IS by a person who purports to act as agent 
but without a power of attorne>', but tliat 
does not mean the section is confined only 
to such cases. The section is on the face 
of It intended to cure a technical defect in the 
registration w'hich though technical is also a 
vital defect. It applies to all ca'^cs where the 
person presenting the document for registra- 
tion, is one other than a person properly em- 
P®wcred, whetlier he was one acting under 
a defective or imperfect power but not cn- 
at all to present it. 1933 M.W.N. 

^ will confers an autliority to the 

widow to adopt a son, the son subsecjucntly 
adopted by the widow is a "person claiming 
the document,*^ even though the adopt- 
ed son is not named in the document and the 
ao(^nient by itself docs not confer all the 
rights of an adopted son. The phrase “claim- 
mg under such document” in Ss. 71. 73. 77 

intended to cover all the persons 
specifically enumerated in S's. 32 and 40 and 
f>eimaps to include other persons not fiilling 
under the list of persons enumcratccl but 

<^tit down the list. 1933 M. 

W.N. 1148. 

Re-RECISTRATION OnjECTION TO, AS ni'txo 

OUT OF time — Presumption. — The presump- 
tion of law is that all official acts arc proper- 
ly performed. It is for the Registrar before 
A ^ re-presentation was made unrler 
satisfy himself that the rc-pre- 
scntation was made within the proper time 


and if he proceeded to register the docu- 
ment, the presumption is that he was so 
satisfied. 1933 M.W.N. 1148. 

Document Registered as wile — Will 

FOUND INVALID, BUT DOCUMENT GOOD AS POWER 

TO ADOPT Rf.-REGISTRATION AS POWF.R PfJI- 

MissiniLiTY. — All that tlie section requires 
before it can be applied is that the document 
which was erroneously registered when it 
was accepted for registration by the regis- 
tration officer should be one requiring regis- 
tration. There is no further condition in 
the section that the former presentation must 
have been made on the footing of the correct 
description of the document, and the section 
is inapplicable if tlic former presentation 
was made on the basis of an incorrect des- 
cription of it. The section docs not say "a 
document requiring registration and present- 
ed for registration under its correct descrip- 
tion. So, where a document was originally 
registered as a will, but as a will it was 
found to be invalid and valid only as a power 
to adopt, re-registration of the document as a 
power can be sought under S. 23- A notwith- 
standing the fact that it was originally pre- 
sented for registration only as a will. 1933 
M.W.N. 1148. 

VaLIIUTV of RFCISTR.VTION disputed in SUIT 
— Ai>ri:i.r.ATE Court holding registration 
INVALID — Period of four months, — Starting 
point. — The object of S. 23-A is to enable 
parties to get technical defects cured and 
removed, and when a document is rc-regis- 
tered under the section, it takes effect from 
tlie date of the prior registration ; and evi- 
dence of such re-registration can be produced 
in apjieal or ^ second appeal. When vali- 
dity of the registration is disputed in a suit, 
but the registration is held to be invalid only 
on appeal, the period of four months starts 
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25. (1) If, owing to urgent necessity or imavoidable accident, any docu- 

^ . , A ^ ' ment executed, or copy of a decree or order made, 

presentation is unavoidable. 

after the expiration of the time hereinbefore pres- 
cribed in that behalf, the Registrar, in cases where the delay in presentation does 
not exceed four months, may direct that, on payment of a fine not exceeding 
ten times the amount of the proper registration fee, such document shall be 
accepted for registration. 

(2) Any application for such direction may be lodged with a Sub- 
Registrar, who shall forthwith forward it to the Registrar to whom he is 
subordinate. 

26. When a document purporting to have been executed by all or any of 

, the parties out of British India is not presented for 

I^cuments executed out registration till after the expiration of the time here- 

^ n . inbefore prescribed in that behalf, the registering 

officer, if satisfied — 

(o) that the instrument was so executed, and 

(b) that it has been presented for registration within four months after 
its arrival in British India, 

may, on payment of the proper registration fee, accept such document for re- 
gistration. j r 

27. A will may at any time be presented tor 

Wills may be presented registration or deposited in manner hereinafter pro- 

or deposited at any time. vided 

PART V. 

Of the Place of Registration. 

28. Save as in this part otherwise provided, every document mentioned in 

section 17, sub-section (1), clauses (a), 
for registering and (^), section 17, sub-section (2) in so tar as 

w-aI ^ . . I ^ t V 1 . anfi section 


Place lor registering ii and section a/, v—y — -- 

documents relating to land. ^jocument affects immovable property] , and section 

to which such document relates is situate. 

Civil Court cannot compel registration when 
the presentation was after four months. 3^ 
P.R. 1917=41 I.C. 64. But see contra ^ 
I.C. 769. See also 41 A. 389=49 I.C. 543; 
41 I.C. 3=39 A. 523; 26 I.C. 52; 29 I.C. 
413; 3 L. 242 ; 31 Bom.L.R. 676. 

Sec. 28. — Inclusion of property not be- 
longing to mortgagor or of non-existing pro- 
perty, and not intended as security, to 
ble registration at a particular place, renders 
registration invalid. 48 C. 509 =^ I. A. 
127 (P.C.); 40 M.L.J. 489 (P-CO; ^ 
C. 972=41 I. A. 110=27 M.LT: |0 
(P.C.); 43 M. 436=38 M.L.J. 327. h«> 

also in the case of a conveyance, the 
tration would be a fraud on the R®S>strau 


leg. ref. _ 

^ Substituted by Act XXXIII of 1940. 

NOTES. 

only from the date of the appellate decree, 
and if it is re-registercd 

from that date it >s vahd. 152 I.C. 611 
= 1935 L. 32. See also 1942 Pesh. 37. 

Sec. 25. — The Registrar is given a discre- 
tion to extend the time condoning the delay 
in the presentation of a document for regis 
tration, and the Civil Court has no right to 
question the propriety of such discretion 

vested in the Registrar 
I.C. 488=1931 L. 710. A Sub-Registrar 
has no i>ower to extend the time beyond the 
standard four months for the registration 
of document and he has no jurisdiction to 
proceed ^vith the registration of a document 
which is already four months old. 
therefore a document already four months 
old is registered by ^ . -pub-I^gist^^ the 
registration is bad. 174 PC- . 

Rang. 53. See also 1939 Lah. 292. A 


tration wouia oe a iriiuti on luc. 

Law, and would not be effective, nor wo 
the deed be valid as a conv^ance. W i- 
A. 169=59 M. 539=1936 P.C 91=70 
L.J. 378 (P.C.). See also LL-R-, 

N. Ill; 52 I.C. 446^4 I" • P • J • M. 
405=38 M.L.J. 251; 54 M. |5fcl931 M 
45=60 M.L.J. 701; .55 M. .507^1^32 M 
311=63 M.L.J. 77 (but a plaintiff who is 
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NOTES. 

party to such fraud cannot be allowed to 
plead his own fraud as a basis of his claim 
or a necessary step towards the success of 
his claim); 28 Bom.L.R. 75=1926 B. 165; 
1927 A. 797; 9 P.L.T. 829=1928 P. 89; 5 

0. W.N. 725; 100 I.C. 25; 4 Luck. 13. 
also 1940 Pat. 504. Where the property is 
not in existence at all and has been includ- 
ed in an instrument for the purposes of re- 
gistration, the registration would be invalid. 
Similarly, if the property exists and the 
parties did not intend it to be affected by the 
document, the registration would be invalid. 
But if the property actually exists and the 
parties intended to transfer it, the registra- 
tion would not be affected merely because 
the mortgaeee or transferee fails to prove 
the title of the mortgagor or transferor. 

1. L.R. (1941) All. 320=1941 A.L.J. 163 
=1941 O.W.N. 295=1941 All 179. Un- 
less both the parties had the intention to 
evade the registration law by including a 
property simply to give jurisdiction to the 
Sub-Registrar, the document is not necessari- 
ly invalid. 25 L.W. 327=1927 M. 92. As 
to whether motive of parties is material, 
see 10 L. 381=116 I.C. 457 ( 2)=1929 L. 
812. The crucial question always is “Did 
the parties intend or not that a certain item 
should form part of the security?” 
If the parties did, then fraud is out of 
question. 117 I.C. 124=1929 M. 432. 
Assignment of mortgage right — Registra- 
hon in place in which one item of property 
lay without intention to pass that item under 
assignment — Assignor having no title to 
such item — Effect on registration — Assign- 
ment not valid. 49 L.W. 387=1934 M. 
467. 

..Fraud on Reoistration . — The word 
“fictitious^ used in 41 C. 972 (P.C.) is 

not confined to non-existing properties. It 
p saUsfied if the deed tl<jcs not 
«late to a specified property for any 
effective purpose of enjoyment or 
An insignificant item of property in- 
cluded in the sale-deed was of no value, 
both in respect of the interest taken in it 
and in respect of its complete inaccessibility. 
It was incapable either of being utilized or 
^joyed by the purchaser; the vendor rx- 
ii^ed to include in the sale any property to 
which these disadvantages did not attach in 
/V / / where registration was effected. 

‘^De of two inferences alone was 
possible, either that it was never intended by 
either party that the item should, for any 
purpose other than that of registration, be 
subject of sale at all. or that the vendor only 
included it because he knew that it never 
could become an effective subject of en- 

occupation by the purchaser, 
the so-called sale was a mere de\4ce to 
Registration Act. 61 I- A. 286=56 
A. ^=67 M.L.J. 274 (P.C.). [52 A. 

r , law.] Where a small item 

of land, about a yard of land, is inclutled in 


a sale-deed, in order to get the deed regis- 
tered in the place where the small items is 
situate, the other items being situate in ano- 
ther district, and no value is placed on the 
included item and it also appears that the 
title to that item was not intended to be con- 
vened and the purchaser lives in another place 
and has no use for it and never attempts to 
take possession of it or to regard it as his 
property, the inclusion of the item must be 
held to be a mere device to evade 
the Registration law, and the registration of 
the deed is neither effective nor valid as a 
coeveyance. 63 I. A. 169=59 Mad. 539= 
63 C.L.J. 382=40 C.W.N. 545=43 L. 
W. 456=1936 A.L.J. 258=38 Bom.L.R. 
457=1936 P.C. 91=70 M.L.J. 378 (P. 
C.). There is no doubt that the mere 
fact that a part of the land which is said to 
have been situated in a particular place for 
the purpose of registration is unsubstantial 
in character will not, by itself, be a bar to 
reg-istration at that particular place. S. 28 
of the Registration Act is satisfied by regis- 
tration being effected in the place where any 
portion of the registered property is situat- 
ed. It is not necessary that such portion 
should be a substantial portion. But it is, 
however, necessary that the alleged portion 
which is said to be situated within the sub- 
district, should have a real existence. It 
sometimes happens that parties to a deed of 
conveyance include in the deed a parcel or 
piece of lantl describe<l as situated in a parti- 
cular place but which does not in fact exist, 
and they get the document registered in 
the office of the Sub-Registrar within whose 
,sub-di strict the parcel or piece of land is 
alleged to be situated. In such a case, if 
the fictitious entry was intentionally made 
use of by the parties solely for the purpose 
of obtaining registration in a particular sub- 
district, where in fact no part of the pro- 
perty actually transferred or intended to be 
transferred in fact exists, it is a fraud on 
the registration law, and no registration 
obtained by means thereof is valid. It is 
permissible and right that the Court should 
go behind the face of the instrument, 
wliethcr conve>ance or inortg.age, and ascer- 
tain for itself upon evi<lence whether or 
not the property which is said to be within 
the jurisdiction of tlie Court, is a real pro- 
perty included in the conveyance or mort- 
gage as the case may be and fit for regis- 
tration and whether it was the intention 
of the parties that a particular property 
should really be the subject-matter of a 
sale or mortgage as the case may be. 41 C. 
W.N. 8a4. See also 1941 OWN 532= 
1941 Ondh 348; 1937 Nag. 330. As in liTe 
case of every other kind of fraud, a party, 
who sets^ up in defence the pica of fraud 
on the Registration Law. is bound to make 

<^'car and cogent evidence. There 
snoiiid t)e the strongest evidence of collu- 
Sion between the transferor and the trans- 
feree. before the latter can be dcpri\’-ed of 
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the benefit of the transfer by reason of its 
registration being invalid, because a small 
item of property not belonging to the 
transferor is included in it. A mere failure 
to make out a good title to the property 
dealt with will not amount to fraud so as 
to invalidate the instrument. The real 
question is whether it was intended or not 
that the document should take effect as re- 
gards the particular item. The fact that it 
is a fictitious item may be evidence of fraud. 
But when the item does exist, the transac- 
tion cannot be invalidated, merely because 
the party has not adduced satisfactory evi- 
dence of his title. 1935 M. 26=40 L.W. 
749. Where a property included in a docu- 
ment has an existence in fact, and the docu- 
ment relates to that property, transferring 
it from the exclusive ownership of one party 
to the joint ownership of the family, and 
the property is also capable of effective en- 
joyment, it cannot be said that the inclusion 
of the property is a fraud on the law of 
registration. There is no flaw in the act 
of presentation of the document to the Sub- 
Registrar within whose jurisdiction that 
property is situate. An inquiry as to whe- 
ther the Sub-Registrar had jurisdiction to 
register a document should relate to the 
time when the document was presented be- 
fore him under S. 28 of the Registration 
Act. If the parties intended that the docu- 
ment should relate to a property lying with- 
in the territorial jurisdiction of the particu- 
lar Sub-Registrar, S. 28 is complied with; 
and if later on, by operation of law, a f«ict 
contrary to the intention of parties is ob- 
tained because of non-registration, for any 
reason whatever, that matter is foreign and 
should not affect the original enquiry.^ The 
fact that because of the Sub-Registrar s re- 
fusal, the deed does not perhaps operate on 
the particular item of property has no effect 
on the original question of his jurisdiction. 
It is only the act of the parties that has to be 
considered, and if the parties thernselves 
intended to perpetrate a fraud on the law of 
registration, the matter then assumes a 
different complexion; but if on account of 
any action of the Sub-Registrar certain con- 
sequences flow, the act of presentation Itself 
would not become invalid. l.L.K. 

All- 125=1938 A.L.J. 23=1938 All. 170. 
Where property which does not in f^ct 
exist at all is included in a deed to enable 
registration being effected in a particular 
place, it is a fictitious inclusion and the re- 
gistration is invalid; so also where property 
which exists, but to which the grantor has 
no title, is included in the deed, but neither 
party to the deed intends to include it ® 
fact as a subject-matter of the deed, the 
registration is invalid as the inclusion is 
made only with a view to effect registraUon 
in the particular place fraudulently. But 
where existing property, which is not proved 
to belong to the grantor is included, and the 
grantee boiui fide believes that it belongs to 


the grantor, the registration is not invalid, 
and the burden is on the party challenging 
the validity to prove that the inclusion of 
the property was intended to be fictitious by 
both the parties . In the absence of proof 
that the grantee was aware of the want of 
title of the grantor or that the grantee col- 
luded with the grantor in committing a fraud 
on the registration office, the registration 
would not be fraudulent or invalid. 152 I. 
C. 715=36 Bom.L.R, 738. Where the par- 
ties intended to hoodwink the Sub-Registrar 
by entering a piece of property within his 
jurisdiction in the sale-deed, in order to 
give that officer jurisdiction, the parties 
contemplated a fraud on the Law of Re- 
gistration and so should not be granted 
any relief in a Court of justice. 118 I.C. 
589=1929 A. 578 (2). The inclusion of 

fictitious property in the deed for the pur- 
pose of giving jurisdiction to the Sub-Re- 
gistrar is a fraud on the registry and the 
effect is that there is no proper registration. 
There is no material difference in principle 
between the inclusion of a property not in- 
tended to pass by a deed and a property 
to which the vendor has no title. 13 P. Ill 
= 15 P.L.T. 73=1934 P. 127. See also 
39 C.W.N. 120=60 C.L.J. 243. Where 
a small spot of land belonging to the mort- 
gagees themselves was inserted in the mort- 
gage-deed with the object of obtaining re- 
gistration in Sub-Registrar's office, not hav- 
ing jurisdiction otherwise, and it was 
found that the mortgagees, through their 
agent had knowledge of this inclusion and 
the purpose therefor, the insertion was 
fraud on tlie Registration Law which ren- 
dered tlie mortgage-deed void. 1929 M. 
426. See also 19 Pat. 578=1940 Pat. 504; 
70 M.L.J. 378=63 I. A. 169=59 Mad. 539 
(P.C.); 1937 Nag. 330; 1937 Mad. 32; 

1937 O.W.N. 944=1937 Oudh 493; I.L.R. 
(1939) Nag. 64=1939 N.L.J. 44=1939 
Nag. 57. Where property to which the 
vendor had no title was included to^ the 
knowledge of both the parties and without 
the intention of either of the parties to have 
a sale transaction of that property, held, 
that the registration was invalid and no 
title was conveyed to the purchaser even m 
respect of the property intended to be con- 
veyed. 119 I.C. 255=1929 A. 984. See 
also 27 A.L.J. 801=1929 A. 659. Want 
of title in the vendor in a portion of the 
property by itself does not render invalid 
registration at the place where that portion 
is situate, for, title to property cannot be 
gone into in a proceeding for registration. 

4 P. 394=92 I.C. 1034. See also 117 I. 
C. 124=1929 M. 432. The inclusion of a 
small plot of land in a different locality in- 
tentionally for the purpose of obtaining 
registration at a particular place will no 
render the registration invalid if the partijp 
intended the transfer of plot, -Ti 

172; 5 P. 646=1926 P. 582; 10 L. 381=1^ 
I.C. 457 (2) = 1929 L. 812; 119 I.C. 701— 
1929 N. 318; 52 A. 793=1930 A. 797. Pur- 
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29. (1) Every document "[not being a document referred to in section 

Place for registering ( ^ of a decree or order], may be presented 

otlier documents. registration either in the office of the Sub-Registrar, 

• c sub-district the document was executed, or 

whi!??. ^ Sub-Registrar under the Provincial Government at 

which all the persons executing and claiming under the document desire the 
same to be registered. 

^ decree or order may be presented for registration in the 
office of the Sub-Registrar m whose sub-district the original decree or order 
was made. or. where the decree or order does not affect immovable property 

V Sub-Registrar under the Provincial Government at 

which all the persons claiming under the decree or order desire the copy to be 
registered. * 


LEG. REF. 

1 Substituted by Act XXXII of 1940. 

NOTES. 

chase of new property and including it in the 

to give jurisdiction to a particular 
office, is not fraud but is satisfying rccjuire- 
ments of law. 2 O.W.N. 947=91 I. C. 
512=1926 O. 136. See also 49 B. 821. A 
finding of fraud on registration can be based 
on the conduct of the parties to render re- 
gistration invalid. 89 I.C. 367=1925 N. 
460; 91 I.C. 1018=1926 N. 93. In such 
cases it is the knowledge of the mortgagee 
as well that is material. The mortgagor 
cannot be permitted to take advantage of 
his own fraud to get the registration ren- 

*^22 A. 231; 41 A. 22; 
1925 M. 430 ( 1 ); 117 I.C. 124=1929 M. 
432. Where owing to a bona fide mistake 
of everj' one including the Sub-Registrar a 
document is registered at a place where it 
could not be registered, as the properties 
concerned were not within the jurisdiction 
of the Sub-Registrar concerned, the docu- 
ment is inoperative. But in such a case 
the document can be presented for re-regis- 
tratjon and the Registering ofTicer could pro- 
if it is presented for registration for 
time. No question of limitation 
could arise as there is no limitation for rc- 
‘‘^gistration of documents. 1938 N. L. J. 

550. •S’cc also 194f) Nag. 
13. The fact that an item of property not 
belonging to the mortgagor has been includ- 
ed in the mortgage will not render the re- 
gistration invalid unless such inclusion was 
made with a view to commit a fraud on the 
registration and the mortgagees were par- 
ties to that fraud. If the properties were 
non-existent, its inclusion would invalidate 
the mortgage, but where it is existent, 
there should be strong e\i<lcncc of the 
mortgagees collusion. The onus of prov- 
s}ich collusion is on those who attack the 

M. 335. The bur<Jen of proving 
fraud on registration lies on tlic party set- 

54 M. 352=1931 M. 45 
=60 M.L.J. 701. See also 1938 All. 170 
= 1938 A.L.J. 23=1. L.R. (1938) All. 125. 

C. C. M — 547 


A mortgagor defendant is not precluded 
from pleading that the registration of the 
mortgage-deed sued on is invalid under S. 
28 as being a fraud on registration, on the 
ground that he is a party to the fraud on 
the registration law. 19 Pat. 578=1940 

A.L.J. 926=1930 A. 786; 
I hough in such cases the mortgage right 
^ij through, the deed being registered 
would be operative so far as any personal 
covenant may go and the 6 years rule of 
Innitation under Art. 116 of the Limitation 
Act will apply. 44 M.L.J. 373=46 M. 435. 
?Xf 517=1928 N. 1; 102 I.C. 

■526=1927 O. 214. See also 18 Pat. 429= 
1939 Pat. 502. Where the registration of 
a mortgage bond was obtained by fraud by 
representing that a certain property was 
within the jurisdiction of the registering 
oflicer in order to entitle him to register the 
said deed when such property was a ficti- 
tious property' and had no existence in fact, 
me registration is invalid for all purposes. 
The .deed must be treated as unregistered 
even for the purpose of the personal coven- 
ant to pay, and the proper article applicable 
to a suit on such covenant is Art. (36 of the 
Limitation Act which allows only three 
years from the due date. 41 C.W.N. 783 
— ^937 Cal. 347. If a mortgage document 
requiring registration is registered in a dis- 
trict where no part of the mortgaged pro- 
perty is situate, the registration is invalid 
and_ the rlocnmcnt cannot he sued upon in 
a Court of law. It (he <locumcnt happens 
to he a mortgage with possession with no 
pcr'^onal covenant to pay. it cannot be treated 
even as a registered bond so as to enable 
the mortgagee to obtain a money decree on 
the basis of the document. 19^7 ATT 

815=1937 All. 711. .Vee also 1939’Wt: 
.'• 02 . 

Secs. 28 and 29. — A compulsorily re- 
gustrable mortgage, registrable under S. 28 
by reason of Us being registered in a wrong 
Registrar s office, cannot be treated as an 
optional^' registrable document falling 
within 5. 29. A Court has to consider the 
document as a whole to find out to which 
class a document belongs and it cannot cut 
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_ 30. (1) Any Registrar may in his discretion 

^cceive and register any document which might be 
registered by any Sub-Registrar subordinate to him. 

(2) The Registrar of a district including a Presidency-town and the 
Registrar of the Lahore District may receive and register any document refer- 
red to in section 28 without regard to the situation in any part of British India 
of the property to which the document relates. 

31. In ordinary cases the registration or deposit 
Registration or accept- documents under this Act shall be made only at the 

office of the officer authorized to accept the same for 
registration or deposit : 

Provided that such officer may on special cause being shown attend at the 
residence of any person desiring to present a document for registration or to 
deposit a will, and accept for registration or deposit such document or will. 

PART VI. 

Of Presenting Documents for Registration. 

32. Except in the cases mentioned in section 31 and section 

document to be registered under this Act, whether 
memrTor ^-h registration be compulsory or ogional, shall be 

presented at the proper registration omce, — 


NOTES. 

out some of its provisions and treat a mort- 
gage as a bond. I.L.R. (1939) Nag. 64 
c=1939 N.L.J. 44=1939 Nag. 57. See also 
18 Pat. 429=1939 Pat. 502 (F.B.). 

Sec. 30.— A conveyance dealt with seve- 
ral plots of land some of which were des- 
cribed to be within the local limits of the 
jurisdiction of Sub-Registrar and the 
others within the local limits of the Sadar 
Sub-Registrar, both of whom were suborm- 

nate to same Registrar. The 
Sub-Registrar was amalgamated with that 

of the Registrar and the 

registered with the Registrar, and 

giftrar did not state that | 

rd^al limits of the jurisdictio^ of the Sub- 

m ”1.^87 that the Re- 

&af"puTsdadf1o‘*’“d^sd^er„%“d^ 

doludisdfctLTIS' ^yst^d'd^nder 

S. 28, would be valid if he *- 

act under S. 30 of the Act. although he does 
not purport to act under that section and 
the fee charged for registration was 

chargeable under S. 28 and 41 C 

ffeable for registration under b, oU* 

W N 854. The discretion conferred by 
S 30 (1) of the Registration 

linfVttcred But it should not be lightly 
txerSsed and should not be exercised at all 

^en there is gross negligence or 

ness or fraud. In a case where even the 

?lgistedng Authorities themselves were mis- 


led and accepted a document and registered 
it, and were thus instrumental in lulling the 
parties into a sense of security, it *s P*"®" 
eminently right and proper that resort should 
be had to the exercise of these exceptional 
powers. The Act does not prohibit re-re- 
gistration or impose a time limit between 
which it must be done and hence in order to 
prevent injustice to the parties flowing from 
the mistaken act of the registering authori- 
ties themselves, these authorities have, like 
Courts, inherent powers to remedy their own 
wrongs. It is open to the Registrar to 
order re-registration by a proper ofneer, 
when there has been a bona fide mistake 
which had resulted in a registration in a 
wrong place. I.L.R. (1940) Nag. 74=1939 
N.L.J. 520=1940 Nag. 13. See also 1938 
N. 550. 

Sec. 31. — Registration in places not hav- 
ing jurisdiction is permitted in cases of 
necessity under extraordinary circumstan- 
ces. 58 I.C. 906=23 O.C. 275. 

Sec. 32. — The provisions of this section 
are imperative, and unless the specified per- 
sons present the document, the registration 
is invalid. 49 I. A. 395=50 C. 166=^ M. 
L.J. 732 (P.C.); 137 I.C. 41=1932 L. 276 

(strict compliance with the section neces- 
sary). See also 1940 Rang.. 297=1^ 
Rang.L.R. 638. "Representative m this 

section includes the case of one of 
representatives. 139 I.C. 234=1932 C. 5^- 
Where a suit was instituted ^ 
under S. 77 on the footing that the defend 
ant was a betiamidar for him in jespec 
sale-deed, held, the plaintiff 
the ostensible owner was not a represent 
of the alleged benamtdar, that he could 
present the sale-deed for ^egis^ation^^ 
that a suit under S. 77 could not -be 
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NOTES 

tained by him. 58 C. 681=133 I.C. 591= 
1931 C. 664. The fact that the Sub-Regis- 
trar accepted a document from the execut- 
ant and duly registered it, is privui facie 
proof that the executant was not in an in- 
toxicated condition when he presented it for 
registration. 1931 S. 78. Even if the 
endorsement by a Sub-Registrar on a mort- 
gage-deed as regards presentation purports 
to show an invalid presentation, there is 
nothing in the Act to prevent a person from 
showing that the endorsement made by the 
Sub-Registrar was inaccurate ^nd proving 
the real facts. 58 I. A. 115=9 R. 170=60 

M. L. J. 652 (P.C.). The presumption 
under S. 87 of the Evidence Act of a valid 
presentment is rebuttable. 34 A. 331. On 
appeal, see 28 I.C. 422=37 A. 49 (P.C.). 
See also 34 A. 253; 1 R. 121 = 1923 R. 254. 
vyhen the executant admits before the Re- 
gistrar that a document had been volunta- 
rily executed by him, it does not matter who 
actually presents it. 47 I. A. 177=42 A. 
487=39 M.L.J. 41 (P.C.). Also 35 A. 
134; 35 A. 72; 34 A. 355. But see also 
1940 Rang. 297=1940 Rang.L.R. 638; 37 
A 49=42 I. A. 22=28 M.L.J. 577 (P-C.). 
Where on first presentation, registration was 
refused but on appeal it was ordered to be 
registered, a fresh presentation is unneces- 
^57-49 I. A. 375=44 A. 514=1922 P.C. 
279 (P.C.)._ Under S. 33 a special power- 
of-attorney is required. A general power- 
of-attorney will not do. 34 A. 331. On 
appeal, see 28 I.C. 422=37 A. 49 (P.C.). 
A power-of-attorney to do all acts “in the 
District ^Registration Office’’ is sufficient 

next section. 23 C.W. 

N. 534. See also 1938 Lah. 255. A mort- 
gage-deed, dated 4 — 8- — 1910, was prcscntc<l 
ft^ registration and registered by a person 
ybo produced a power-of-attorney, dated 

— 1910, for purposes of presentation 
which stated that the executants authorised 
mm to present the deed which they had 
already executed on 8 — 2—1910 which was 
subsequently changed to 4 — 10—1910. Held, 
that the date of deed in the power-of- 
attorney was obviously altered and that the 
registration of the mortgage of the 4th 
^ 5 ^bcr, 1910, \yas not effected in accordance 
with the provisions of the Registration Act. 
^ C.W.N. 354=1931 P.C. 52=60 M.L.J. 
441 (P.C.)* When a deed is not propcrlj' 
registered having been presented for regis- 
tration by an agent not duly authorised, the 
executants cannot be estopped from urging 
Its invalidity because there can be no estop- 
pel against the statute. 60 M.L.J. 441. See 
also 56 M.L.J. 218 (P.C.). Presentation 
by executant — Physical act of presentation, 
Tf 132 I.C. 881 = 1931 L. 677. 

If a document is executed by two or more 
it is not necessary that all of them 
should present it for registration; the pre- 
sentation thereof by one of them is a suffi- 
cient compliance with the law, 1937 P.C. 
46=(J937) I M.L.J. 479 (P.C.). Hence, 


where a document which is executed by 
several persons is presented for registration 
by a person having a general power-of-attor- 
ney from only one of them, and the power- 
of-attorney authorizes him to represent his 
principal in various matters including the 
registration of documents, there is sufficient 
compliance with the law regarding presen- 

1 M.L.J. \79: f./ 

ivoo i^ah. 255. A person, who executes a 
sale-deed on behalf of another under a 
power-of-attorney, can present the deed for 
registration under S. 32 (a) and admit 
execution under S. 34 (3) (a) of the Act. 

255=41 P.L.R. 8= 
1939 Lah. 127. The words “person execut- 
the cannot resd merely sls 

"person signing." They mean something 
more, namely, the person who by a valid 
execution enters into obligation under the 
instrument. 40 C. W. N. 1051 = 1936 C. 
442. Presentation by a minor having a 
claim under the deed is invalid. 33 I.C. 33. 
A presentation of sale-deed in favour of 
a minor orphan by his de facto guardian for 
registration is valid under S. 32 of the Re- 
gistration Act. 120 I.C. 77 (2) = 1930 M. 
4-*5 . Natural father of a minor adoptee can 
present a deed of adoption. 43 M. 
288 — 38 M.L.J. 149. S. 32 provides that 
a document may be presented for registra- 
tion by a person claiming under it. A minor 
so claiming is entitled to present it for re- 
gistration. 1938 Cal. 120. Presentation 
for registration by a minor claiming under 
a document is valid. 142 I.C. 646=1933 
M. 407=64 M.L.J. 449. A son when un- 
authorised cannot represent father for pre- 
sentation. 18 I.C. 286. Even the husband 
cannot present for wife, even tliough she 
be a pardanashin woman, if she is a major. 
35 A. 34 (F.B.). Sec also 92 I.C. 345= 
1924 A. 799. also 1940 Oudh 152. A 

father of a minor married girl cannot pre- 
sent for registration. The husband alone 
could do it. 26 C.W.N. 369=14 L. W. 
575=1922 P.C. 135 (P.C. ), “Represen- 

tative" includes legal representatives, guar- 
dian and committee of persons described 
but not clerks and agents. 49 I. A. 395= 

50 C. 166=44 M.L.J. 732 (P.C.). Pre- 
sentation by one or some of the heirs-at-law 
when the executant is dead. See 47 A 
294; 112 I.C. 721; 32 C.W.N. 646. The 
registration of a document presented by 
some of the representatives of an executant, 
who is dead at the time of the presentatiori 
of the document is good registration. Even 
assuming the procedure adopted is defec- 
tive such a defect is curable by S. 87. 58 

C. 876=133 I.C. 191. ^A^hen more than 
one execute the document, presence of one 

insufficient. 36 C-L.J. 109=50 
C. 180. A man signs as agent whether he 
signs himself so expressly or whether he 
Mgns It on behalf of some one else. 1923 
' Where an award is written on be- 
half of an arbitrator the mere fact that the 
parties signed it will not convert the origi- 
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(o) by some person executing or claiming under the same, or, in the 
case of a copy of a decree or order, claiming under the decree or order, or 
{b) by the representative or assign of such person, or 

(c) by the agent of such person, representative or assign, duly autho- 
rized by power-of-attomey executed and authenticated in manner hereinafter 
mentioned. 


Power-of-attorney re- 33. (1) For the purposes of section 32, the 

cogrnizable for purposes of following powers-of-attorney shall alone be recog- 
section 32. nizfid, namely 

(o) if the principal at the time of executing the power-of-attomey 
resides in any part of British India in which this Act is for the time being in 
force, a power-of-attomey executed before and authenticated by the Registrar 
or Sub-Registrar within whose district or sub-district the principal resides; 


NOTES. 

nal nature of the document. It is he alone 
who can present it for registration. The 
parties are not the executants of the docu- 
ment and cannot therefore be the proper 
persons to present it in any circumstances. 

I.L.R. (1940) Lah. 599=1940 Lah. 73. 

Security-bond filed in Court — By whom 
TO BE presented. — Where, in a security bond 
filed in Court, no person is named as the 
obligee, the bond is given to the judge of the 
Court and therefore if not presented by the 
obligors, ought to be presented by the judge 
or by a person holding a duly authenticated 
power-of-attorney from him. 155 I.C. 511 

Secs. 32 and 33. — Ss. 32 and 33. relat- 
ing to the presentation of documents for 
registration, are imperative, and their provi- 
sions must be strictly followed ; and 
the agent who presented a mortgage-deed 
for registration has not been 5 . *3 

the manner prescribed by the Act. 
is invalid and cannot affect the imtnovable 

propertv to which it relates. . ^ : 

1S9— 1933 A. 233. The registration of a 

docITment pr’esented by some o£ ‘he -P-' 

sentatives of an executant, ‘ 

the time of the presentation of the document 

is Rood registration. Even assuming the 

proledure adopted is I C 

^%'ec. 33.— S. 33 requires that a power of 
attorney, in order to be recognised as giving 
authority to the agent to get the document 
registered, should be executed before, and 
then authenticated by. the Registrar within 
whose district or sub-district the 
resides. I.L.R. (1938) All. 125=1938 A. 
L r. 23=1938 All. 170. The expression 
“resides,” as used in S. 33 (1) (o), is not 
defined in the statute; but there is no reason 
for assuming that it contemplates only per- 

= (1937) 1 M.L.J. 479 (P.C.). This sec- 
tion applies only where the person Present- 
ing is^the general attorney of the person 
executing 1924 A. 148. The Sadar Regis- 


trar of Rampur State is not a Court or 
judge within the meaning of S. 33, Regis 
tration Act. (IS A. 141 and 1924 A. 265 
Rel. on.) 1933 A.L.J. 159=1933 A. 133 
A pleader not duly authorised cannot valid 
ly present. 3 R. 398=1926 R. 17=91 I*C 
644. Invalid power: se 0 51 B. 971=29 
Bom.L.R. 1124=1927 B. 487 (F.B.); SO 
B. 628=28 Bom.L.R. 949. In S. 33 (1) 
(c), the words ‘at the time aforesaid’ do not 
relate back to S 32 which speaks about 
presentation, but the words obviously relate 
to the time mentioned in S. 33 (1) (o), vta., 
at the time of executing the power-of-attor- 
ney. In a suit, on mortgage the fact that 
the principal was residing in British 
at the time of presentation of mortgage-deed 
for registration ceases to have any relevance, 
unless the power-of-attorney was drafted 
in such a way as to cause it to cease to be 
operative if and when the principal returned 
to India. The presentation therefore of a 
mortgage-deed for registration by the agent 
of the mortgagee is proper even if the mort- 
gagee is residing in British India at the 
time of such presentation. I.L.R. (1938) 
Nag. 364=1937 Nag. 227. Where it is 
found that a pardanashin lady had executed 
a power of attorney while the Magistrate 
was present and the lady was behind the 
purdah and that thereafter the Magistrate 
made his endorsement and the lady once 
again signed her name below the endorse- 
ment, the execution amounts to execution 
‘before’ the Magistrate in accordance 

S. 33 (1) (it). 1939 A. L. J. 1151=1^ 

All. 108. Power-of-attorney — Exe^t^' 
signing it in his office and next day affixing 
his signature thereto before Registrar 
Power-of-attorney — If properly exccutea. 

1937 Rang. 293. The proviso to S. 33 ana 

the sub-Ss. (2) and (3) apply only to cases 
mentioned in Cls. (a) and (b) of that s 

tion, which deal with po\yer-of-attorney t 
be executed and authentica^d in ,,Viirh 
India, and do not apply to Cl. (<^)» ^ 

provides for the manner in which ^ 

attorney are to be authenticated map 
outside British India. In such cases tn 
power-of-attorney must be L 

and authenticated by the officers named 


S. 34] 


The Registration Act (XVI of 1908). 


4373 


(&) if the principal at the time aforesaid resides in any other part of 
British India, a power-of -attorney executed before and authenticated by any 
Magistrate ; 

(c) if the principal at the time aforesaid does not reside in British India, 
a power-of -attorney executed before and authenticated by a notary public, or 
any Court, Judge, Magistrate, British Consul or Vice-Consul, or representative 
of His Majesty or of the Central Government : 

Provided that the following persons shall not be required to attend at 
any registration office or Court for the purpose of executing any such power- 
of-attomey as is mentioned in clauses (a) and (6) of this section, namely: — 

(1) persons who by reason of bodily infirmity are unable without risk or 
serious inconvenience so to attend ; 

(ii) persons who are in Jail under civil or criminal process; and 

(iii) persons exempt by law from personal appearance in Court. 

(2) In the case of every such person the Registrar or Sub-Registrar or 
Magistrate, as the case may be, if satisfied that the power-of-attorney has been 
voluntarily executed by the person purporting to be the principal, may attest 
the same without requiring his personal attendance at the office or Court afore- 
said. 

(3) To obtain evidence as to the voluntary nature of the execution, the 
Registrar or Sub-Registrar or Magistrate may either himself go to the house of 
the person purporting to be the principal, or to the Jail in which he is confined, 
and examine him, or issue a commission for his examination. 

(4) Any power-of-attorney mentioned in this section may be proved by 
the production of it without further proof when it purports on the face of it to 
have been executed before and authenticated by the person or Court herein- 
before mentioned in that behalf. 

34. (1) Subject to the provisions contained in this Part and in sections 

41, 43, 45, 69, 75, 77, 88 and 89, no document shall be 
Enquiry before registra- registered under this Act, unless the persons execut- 
tion by registering officer. such document, or their representatives, assigns 

or agents authorized as aforesaid, appear before the registering officer within 
the time allowed for presentation under sections 23, 24, 25 and 26: 


NOTES. 

S. 33 (c) personally and execution and 
authentication before a Commissioner will 
not be a sufficient compliance with that sec- 
tion. 1933 A.L.J. 159=1933 A. 233. Where 
a power-of-attorney was executed before 
and authenticated by the Sub-Registrar 
under S. 33 (1) and he did not keep a copy 
of the original, held, that it was open to a 
party to prove the document by a private 
copy and that S. 74 (2) of the Evidence 
Act was not applicable to such a case. 1931 
A.E.J. 666=1931 A. 649. 

Scc_. 34.— The non-compliance with the 
provisions of this section is a mere defect 
cured by S. 87. 11 l.C*. 925=14 O. C. 

^7. The scheme of the Act is that the 
Registrar should not go into questions as to 
whether the parties understood the nature of 
<^cument or meant it to be something else 
man what it Js. The only question which 
he has to decide under S. 34 is whether it 
bears the genuine signature of the alleged 
executant. If the executant admits his sig- 
nature, but says that he put his signature 


under a misapprehension as to the contents 
of the document, the Registrar is not en- 
titled to refuse execution. Execution, if ad- 
mitted as a matter of fact, is good for re- 
gistration. though it ma>’ be invalid for en- 
forcing the document. 1933 M.W.N. 1373. 
Under S. 34, an enquiry as to whether any 
of the parties concerned in the registration 
is a major or not is not one of the duties 
imposed on the Registrar. The opinion of 
the Sub-Registrar as to the executant’s age 
when the document was presented for regis- 
tration cannot be accepted as evidence of 
his age at all. much less conclusive evidence. 
I.L.R. (1939) Nag. 324=1938 Nag. 385. 
One of the parties, executing on behalf of 
himself and another, can present a docu- 
ment for registration and the presence of 
the other is not necessary. 57 I.C. 226= 
31 C.L.J. 447. See 48 M.L.J. 221. for 
nature of enquiry. 

Sec. 34 (1), proviso: Extension of time. 
— Where from the form of the order it ap- 
peared to be clear that the order under S. 

(1). proviso, extending time, was issued 
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Provided that, if owing- to urgent necessity or unavoidable accident all 

Registrar, in cases where the delay in appear*- 
^ 4 . months, may direct that on payment of a fine not ex- 

^ount of the proper registration fee, in addition to the 
fine, if any, payable under section 25, the document may be registered. 

(2) Appearances under sub-section ( 1 ) may be simultaneous or at differ- 
ent times* 


(3) The registering officer shall thereupon — - 

(а) enquire whether or not such document was executed by the persons 
by whom it purports to have been executed; 

(б) satisfy himself as to the identity of the persons appearing before 
him and alleging that they have executed the document; and 

(c) in the case of any person appearing as a representative, assign or 
agent, satisfy himself of the right of such person so to appear. 

(4) Any application for a direction under the proviso to sub-section (1) 
may be lodged with a Sub-Registrar, who shall forthwith forward it to the 
Registrar to whom he is subordinate. 


(5) Nothing in this section applies to copies of decrees or orders. 

35. (1) (a) If all the persons executing the document appear personally 

. . before the registering officer and are personally known 
« to him, or if he be otherwise satisfied that they are 

respectively. persons they represent themselves to be, and if 

they all admit the execution of the document, or 

(b) if in the case of any person appearing by a representative, assign or 
agent, such representative, assign or agent admits the execution, or 


NOTES. 

by the District Registrar but signed for him 
by the District Sub-Registrar. Held, that 
it rnight be more proper for the District 
Registrar, when he makes an order of this 
kind to sign it himself, hut the effect of his 
order cannot be regarded as invalid because 
the District Sub-Registrar signed it for 
him. 16 Pat. 660=19 Pat.L.T. 67=1938 
Pat. 136. 

Secs. 34 and 35. — If the representatives 
of a deceased executant, when summoned by 
the Sub-Registrar, do not deny execution but 
raise another objection, the Court will be 
justified in holding that this failure to raise 
the point of non-execution amounts to a 
recognition on their part that they have no 
grounds to deny execution. 1940 O.W.N. 
600=1940 Oudh 318. A sale-deed was 
presented for registration by one of 

the vendees. On that date all the 

vendors except K were present. The Sub- 
Registrar registered the document, noting in 
the endorsement that K was absent and that 
the deed was being registered on behalf of 
the other executants. Presence of K was 
not secured ; possession of the land was 
taken by the vendees. Held, that the ap- 
pearance of K before the Sub-Registrar 
should have been secured and the deed re- 
gistered after hearing him. As this was not 
done the registration was not valid quoad 
his share. Held, further, that as the sale- 
deed was actually given effect to by all the 
vendors including K, the doctrine of “part 


performance" clearly applied to the case 
and the plaintiff was entitled to retain pos- 
session of the whole land. 154 I.C. 1088= 
1934 L. 751. 

Secs. 34, 35 and 87. — Where after the 
death of the executant of a deed of gift, a 
deed is presented for registration by the 
donee within four months from the date of 
execution, the failure to issue notices with- 
in that period to the representatives of the 
deceased executant to admit or deny exe- 
cution is a mistake of procedure on the part 
of the Sub-Registrar to which S. 87 applies, 
and the action of the Sub-Registrar in regis- 
tering the document cannot be deemed in- 
valid when the only objection is that there 
was a defect in procedure. 1940 O.^V.N. 
600=1940 Oudh 318. 

Secs. 34 and 38: Admission of execu- 
tion OBTAINED ON COMMISSION— Tf CAN 
AFFECT TIME FIXED UNDER S. 34. — Where a 
Sub-Registrar visits an executant on com- 
mission and obtains an admission of execu- 
tion from the executant, the date of his 
doing so under S. 38 has no bearing on the 
provision in S. 3^ which is for persons not 
exempt from appearing under that section 
to appear before the Sub-Registrar. 1939 
A.L.J. 604=1939 All. 486. . ... 

Sec. 35. — No act done in good faith will 
invalidate registration, merely because or 
defect in procedure. 4 L. 284=45 
497 (P.C.); 1 R. 22=1923 R. 176. S. 35 
only requires that the document should oe 
admitted to have been executed by the per- 
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(c) if the person executing the document is dead, and his representative 
or assign appears before the registering officer and admits the execution, 

the registering officer shall register the document as directed in sections 
58 to 61, inclusive. 

( 2 ) The registering officer may, in order to satisfy himself that the per- 
sons appearing before him are the persons they represent themselves to be, or 
for any other purpose contemplated by this Act, examine any one present in his 

office. 


NOTES. 

son by whom it purports to be executed, 
and the registration of it can be refused as 
aninst him only if he denies the execution. 
I.L.R. (1938) All. 125=1938 A.L.J. 23= 
1938 All. 170. An admission on wife s 
behalf by husband is an irregularity cura- 
ble under S. 87. 47 A. 294=1925 A. 215. 

A registration after limitation period is 
valid, if the delay is excused. 40 I.C. 215. 

A document cannot be registered on the ad- 
mission of only one of many executants. 43 
I.C. 777. A docurnent may, under S. 35 
be registered as against persons admitting 
execution, about whom no defect appears, 
and its registration may be refused as 
against persons about whom there is some 
defect. I.L.R. (1938) All. 125=1938 A. 
L.J. 23=1938 All. 170. An admission of 
execution by one agent holding a power-<M- 
attorney is sufficient. 55 I. A. 81 = 55 C. 
532=54 M.L.J. 473 (P.C.). Person exe- 
cuting does not mean merely person signing. 
55 I. A. 81 (P.C.). “Assign" incUid^es a 
donee under a gift deed. 37 T.C. 362._20 
C.W.N. 1345. An instrument by a minor 
cannot be admitted to registration. 40 M. 
308=31 M.L.J. 575 (F.B.). Endorse- 

ment by Registrar as to age of executant is 
no proof of age. 25 T.C. 645=1 C.T-.J. 
366. See also 96 I.C. 332=1926 A. 674. 
When execution is denied, no registration is 
allowable. 96 I.C. 56. Failure of the exe- 
cutant to appear amounts to a denial of 
execution by him. 53 M. 491 = 1930 M. 
490=59 M.L.J. 585. An illiterate person 
stating to the Registrar tliat he sold only 
a part of the property included in a sale- 
deed, amounts to a denial of execution. 37 
P.R. 1918=45 T.C. 161. For purposes of 
the Registration Act, execution means 
signing or a^xing a mark. Where the exe- 
cutants admitted to the Registrar that they 
had marked the document but added that 
their marks had been obtained by fraud, it 
is nevertheless a sufficient admission of exe- 
cution on the basis of wliich the registering 
officer is competent to register the <locument. 
27 N.L.R. 116=1931 N. 159. Where a 
person is accepted by the registration officer 
as the representative of a deceased person 
though in fact he may not be legally entitled 
to represent the deceased and the document 
is registered, this constitutes merely an 
error in procedure on the part of the regis- 
tering officer and does not invalidate the 
registration. 1934 M. 425=39 L.W. 715= 
66 M.L.J. 677. The effect of Ss. 35 and 


58 to 61 is that if the person executing the 
document is dead, the Sub-Registrar should 
have before him the admission of all the 
legal representatives of the deceased per- 
son before he can proceed to register it. 
And his registering the document on the 
admission of only some of them is not pro- 
per registration. 1933 A.L.J. 318=1933 A. 
302. The registration of a document pre- 
sented by some of the representatives of 
an executant who is dead at the time of the 
presentation of the document is good regis- 
tration. Even assuming the procedure 
adopted is defective, such a defect is cur- 
able by S. 87. 58 C. 876=133 I.C. 191. 

Registration is a solemn act and if there is 
a registration endorsement it shows that 
necessary formalities required by law have 
been complied with. Consequently where 
the effect of a document registered is sought 
to be avoided by the party executing the 
same by pleading insanity at the time of the 
execution of the same, the registration en- 
dorsement cannot be discarded or ignored 
in deciding the issue about the mental con- 
dition of the party when the deed was exe- 
cuted. The decision in ignorance of or dis- 
carding same will not bind the second ap- 
pellate Court. 177 T.C. 80=1938 Nag. 204. 
There is no presumption from the fact of 
registration of a mortgage-deed that at the 
time of its execution the mortgagor was a 
major and not a minor. 68 C. L. J. 28= 
1939 Cal. 183. Document presented by one 
of mortgagees — Registrar registering it in 

absence of executant — Validity of registra- 
tion. 16 L. 1019=1935 L. 416. Where in 
an enquiry under S. 35 (2). a person makes 
an untrue statement, without any intention 
to benefit himself and cheat any body, but 
solely with a view to save certain ladies of 
the household not accustomed to go to office 
from appearing in the Registrar's Office, no 
doubt tlie act constitutes an offence making 
such person liable under S. 82, but as the 
lie is harmless, a sentence of imprisonment 
sliould not be passed. 40 C.W.N. 1059= 
1936 C. 418. 

Secs. 35 (2) and 82: Harmles.s lie — 
Sentence of i mprisonment — Propriety . — 
Where in an enquiry under S. 35 (2) a 

person makes an untrue statement, without 
any intention to benefit himself and cheat 
anybody, but solely with a view to save 
certain ladies of the household not accus- 
tomed to go to office from appearing in the 
Registrar’s Office, no doubt tlie act consti- 
tutes an offence making such person liable 
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denies hPexecution, oT document purports 'to be executed 

idiot o/a lunlttc^or*'*’ registering officer to be a minor, an 


(^) if any person by whom the document purports to be executed is dead, 
ana his representative or assign denies its execution, 

^^^istering officer shall refuse to register the document as to the per- 
son so denying, appearing or dead : 


Provided that, where such officer is a Registrar, he shall follow the pro 
cedure prescribed in Part XII : 


• 1 . further that the Provincial Government may, by notification 

Official Gazette, declare that any Sub^Registrar named in the notification 
shall, in respect of documents, the execution of which is denied, be deemed to be 
a Registrar for the purposes of this sub-section and of Part XII.] 

PART VII. 

Of Enforcing the Appearance of Executants and Witnesses. 

36. If any person presenting any document for registration or claiming 

under any document, which is capable of being so 
Procedure where appear- presented, desires the appearance of any person 

witness ivhose presence or testimony is necessary for the 
registration of such document, the registering officer 
may, in his discretion, call upon such officer or Court as the Provincial Gov- 
ernment directs in this behalf to issue a summons requiring him to appear at 
the registration office, either in person or by duly authorized agent, as in the 
summons may be mentioned, and at a time named therein. 


Officer or Court to issue 
and cause service of sum- 
mons. 


Persons exempt from ap- 
pearance at registration 
office. 


37. The Officer or Court, upon receipt of the 
peon*s fee payable in such cases, shall issue the 
summons accordingly, and cause it to be served upon 
the person whose appearance is so required. 

38. (1) (a) A person who by reason of bodily 
infirmity is unable without risk or serious incon- 
venience to appear at the registration office, or 


(5») a person in jail under civil or criminal process, or 

(c) persons exempt by law from personal appearance in Court, and who 
would but for the provision next hereinafter contained be required to appear in 
person at the registration office, 

shall not be required so to appear. 

(2) In the case of every such person the registering officer shall either 
himself go to the house of such person, or to the jail in which he is confined, 
and examine him or issue a commission for his examination. 


LEG. REF. 

* To sub-S. (3) of S. 35 the proviso was 
added by Act XIII of 1926, S. 2. 

NOTES. 

under S. 82, but as the He is harmless a 
sentence of imprisonment should not be 
passed. 40 C.W.N. 1059=1936 Cal. 418. 

Sec. 36. — A suit for declaration of a 
right to register will He in all cases, except 


where its execution is denied, especial^* 
when registration is refused, because the 
executant’s heirs have not been summoned. 

16 I.C. 97: 34 A. 315=14 I.C. 433. See 
also 16 Pat. 660. 

Sec. 38. — A document could not be re- 
gistered when the commission to examme 
the executant was issued to a clerk 0 * ^5® 
office before whom execution was admittea. 
3 R. 398=91 I.C. 644=1926 R. 17. 
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39. The law in force for the time being^ as to summonses, commissions 

Law as to summonses, compelling the attendance of witnesses, and for 

commissions and witnesses, their remuneration in suits before Civil Courts, shall, 

save as aforesaid and muiatis mutandis, apply to 
any summons or commission issued and any person summoned to appear under 
the provisions of this Act. 


PART VIII. 

Of Presenting Wills and Authorities to adopt. 

40. (1) The testator, or after his death any 

Persons entitled to pre- person claiming as executor or otherwise under a 
adop^* *^ authorities to will, may present it to any Registrar or Sub-Registrar 

for registration. 

(2) The donor, or after his death the donee, of any authority to adopt, 
or the adoptive son, may present it to any Registrar or Sub-Registrar for regis- 
tration. 


41. (1) A will or an authority to adopt, pre- 

Registration of wills and seated for registration by the testator or donor, may 
authorities to adopt. be registered in the same manner as any other 

document. 

(2) A will or authority to adopt presented for registration by any other 
person entitled to present it shall be registered if the registering officer is 
satisfied — 

(а) that the will or authority was executed by the testator or donor, as 
the case may be ; 

(б) that the testator or donor is dead; and 

(c) that the person presenting the will or authority is, under section 40, 
entitled to present the same. 

PART IX. 

Of THE Deposit OF Wills. 


Deposit of wills. 


42. Any testator may, either personally or by duly authorized agent, 

deposit with any Registrar his will in a sealed cover 
superscribed with the name of the testator and that 

of his agent (if any) and with a statement of the nature of the document. 

43. (1) On receiving such cover, the Registrar, if satisfied that the person 

^ presenting the same for deposit is the testator or his 

deposit of agent, shall transcribe in his Register-book No. 5 the 

superscription aforesaid, and shall note in the same 


NOTES. 

40.— S. 40 docs not exclude the 
provisions of S. 32, and under it the pre- 
of an authority to adopt may be 
j ^ by the adopted son's representative ; 
and under S. 14, the Registrar is made 
judge to decide whether the person present- 

do so. 56 T.A. 21 = 52 M. 
175=56 M.L.J. 218 (P.C.). An authority 
to adopt not registered at the iiwtance of 
the persons mentioned in sub-S. ('2) is in- 
^^‘■d. 48 M. 614=52 I. A. 305=49 M.L. 

4e 51 M. 462=1928 M. 537= 

55 M.L.J. 102. Per Ratnesam, J .- — doubt 
* intended to be adopted but not 

actually adopted will come under the phrase 
adoptive son*. 1933 M.W.N. 1148. 

8>«C . 41. — Deposition of witnesses in an 
C. C. M. — 548 


enquiry by Registrar as to the genuineness 
of a will, can be used as evidence in subse- 
quent suits. 42 M. 103=3.S M.L.J. 657; 
56 I. A. 21=52 M. 175=56 M. L. T. 218 
(P.C.). 

Secs. 42 and 43; Will contained in 

SE.M-F-D COVl R CoVER WHETHER FOR^fS P.\RT 

OF Will — Attestation. — Where a sealed 
cover containing a will was presented before 
the Sub-Pegistrar and a pleader signed on 
the cover as identifier and the Sub-Registrar 
signed his name in his office register, held. 
that they were not attesting witnesses. Per 
Curiam . — It is extremely doubtful whether 
the cover in which the will was placed and 
which was presented to the Sub-Registrar 
for deposit under S. 42 can be treated as 
part of the will. 8 P. 419=1929 P. 401. 
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book and on the said cover the year, month, day and hour of such presentation 
and receipt, and the names of any persons who may testify to the identity of 
the testator or his agent, and any legible inscription which may be on the seal of 
the cover. 




(2) The Registrar shall then place and retain the sealed cover in his fire- 
proof box. 

44. If the testator who has deposited such cover wishes to withdraw it, he 

1 ^ . may apply, either personally or by duly authorized 

cover dJp^stted under “ec- Registrar who holds it in deposit, and 

tion 42. such Kegistrar, if satisfied that the applicant is 

actually the testator or his agent, shall deliver the 

cover accordingly. 

45. (1) If, on the death of a testator who has deposited a sealed cover 

Proceedings on death of 42, application be made to the Registrar 

depositor. who holds it in deposit to open the same, and if the 

Registrar is satisfied that the testator is dead, he 
shall, in the applicant’s presence, open the cover, and, at the applicant’s expense, 
cause the contents thereof to be copied into his Book No. 3. 

(2) When such copy has been made, the Registrar shall re-deposit the 
original will. 

46. (1) Nothing hereinbefore contained shall affect the provisions of 

_ , , section 259 of the Indian Succession Act, 1865, or of 

paving of certain enact- section 81 of the Probate and Administration Act, 

powers o or the power of any Court by order to compel 

the production of any will. 

(2) When any such order is made, the Registrar shall, unless the will 
has been already copied under section 45, open the cover and cause the will to 
be copied into his Book No. 3 and make a note on such copy that the original 
has been removed into Court in pursuance of the order aforesaid. 

PART X . 

Of the Effects of Registration and Non-Registration. 

47. A registered document shall operate from the time from which it 

would have commenced to operate if no registration 

from which regis- thereof had been required or made, and not from 
tered document operates. 

the time of its registration . 


ments 
Courts. 


NOTES. 

Sec. 47. — There is nothing in S. 47, 
which shows that it only relates to S. 17 of 
the Act; it relates to any requirement of 
registration made by any other statute for 
the time being in force. 1937 Rang.L.R. 
375=1937 Rang. 446 (F.B.). A sale-deed 
operates from the date of sale and not from 
the date of registration. 35 I.C. 347; 27 
I.C. 802 ; 95 I.C. 138=1926 A. 549. See 
also 1938 A.L.J. 557=1938 All. 431. The 
question as to when title passes on a sale 
to the vendee depends on the intention of the 
parties. If it is intended between the par- 
ties that the title should not pass until pay- 
ment of the consideration money, registra- 
tion alone is insufficient to pass the title 
without such payment. 147 I.C. 767=1934 
P. 68. A document which has been regis- 
tered dates back to the date of its execution. 
S. 47 is clear in this respect. A sale-deed 


of immovable property operates immedia- 
tely after its registration not from the date 
of registration of the deed but from the date 
of its execution. A subsequent sale-deed in 
respect of the same property executed after 
the first but registered earlier than the 
can give to the purchaser under the second 
deed no title. 22 Pat. L. T. 116=1941 
Pat. 247. See also 1937 Pat. 96. Though 
the effect of registration of a sale-deed is 
that the deed under S. 47 takes effect,^ front 
the date of execution, if the deed is not 
registered, it cannot have any legal effect as 
a sale-deed under S. 54, T. P. Act, wh» 
the property is over Rs. 100 in value; and 
a valid sale can be said to be made only 
when the deed is registered. 1934 M. W7 
=67 M.L.J. 380. Where a deed of ^ft 
has been accepted by the donee its registra- 
tion after his death does not affect its val - 
dity. 41 C.W.N. 1201. A sale-deed ex«- 
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48. All non-testamentary documents duly re^stered under this Act, and 

relating to any property, whether movable or im- 


Registered documents re- 
lating to property when to 
take effect against oral 
agreements. 


movable, shall take effect against any oral agreement 
or declaration relating to such property, unless where 
the agreement or declaration has been accompanied 
or followed by delivery of possession; 


NOTES. 

cuted before but registered after institution 
of suit is not affected by Os pendens. 83 
I.C. 133=1925 M. 359. Of two sale-deeds 
the earlier one will prevail, though its regis- 
tration is only after registration of the 
later one. 25 I.C. 725=12 A.L.J. 993. A 
registered document operates from the date 
of its execution and not from that of its 
registration ; so a document executed on 
February, 2, but registered only in the fol- 
lowing December should be given priority 
over another deed executed and registered 
on February 13, even though the latter was 
accompanied bv possession. 124 I.C. 371; 
42 I.C. 616; 37 I.C. 817=22 C.W.N. 318; 
13 I.C. 653=16 C.W.N. 612; 52 T.C. 99; 
16 I.C. 29=105 P.R. 1912. Neither by 
reason of a decree on it nor by an order of 
attachment in its execution can an unregis- 
tered deed have priority over a registered 
one. 32 T.C. 431. Registration is a neces- 
sary solemnity in order to enable the enforce- 
ment of a mortgage of immovable property, 
Dtit it does not suspend the mortgage until re- 
gistration actually takes place. So, where 
subseqiient to the execution of a mortgage 
and prior to its registration, the property is 
attached, the attachment does not affect the 
mortgage lien. 59 C. 1176=36 C. W. N. 
733. So also in the case of sale. 1937 N. 
143; 1938 Pat. 134=19 Pat.L.T. 383; 162 
I.C. 900=1936 Pesh. 103. S. 47 refers to 
® *'®P>stcred document and its operation from 
the date on which it would have operated, 
registration had been required or made. 
VJ^ere a compromise decree creating a 
charge was passed in February, 1932, but 
was registered in June, 1933 and a mort- 
gage of the same property was made in 
April, 1932, the mortgagee takes priority 
over the decree-holder. The Registrar had 
no jurisdiction to register the decree, if the 
decree were taken to operate from Febru- 
ary^ 1932. 178 I.C. 505=1939 Pat. 96. 

Operation of — Transferor losing inter- 
est IN PROPERTY AFTER EXECUTION AND PEFORE 

REGISTRATION. — It is nowhcre laid down that 


a person who has executed a document r 
quinng registration renders regi'^tration < 
the document impossible by his being depri 
ed of transferable interest in the proper 
involved subsequent to the execution of tl 

deed and before its registration. Registr 

ion, in such circumstances, does take effc 

^7. Registration Act, in 
operation. 1935 R. 133. 

bees. 47 and 49: Sale-def.d exfcut 

OTTORE, BUT REOtstERED AFTER, ANOTHER 

Priority. --A sale-deed, dated 29-12-19 
was executed m favour of A but it was r 


gistered only on 13-5-1921. On 6-1-1921, 
the vendor executed and registered a sale- 
deed of the same properties in favour of B. 
Held, that once the sale-deed in favour of 
A was registered on 13-5-1921. S. 49 had no 
application and bj' virtue of S. 47 the deed 
began to operate from 29-11-1920 and was 
therefore entitled to prioritv. 146 I.C. 159 
= 1933 A.E.J. 1200; see 18 T.C. 46. A 
purchaser by registered deed having know- 
ledge of a prior oral sale can claim no 
priority. 52 I.C. 245=132 P.R. 1919. A 
subsequent registered mortgage is entitled 
to priority over an earlier oral charge, not 
accompanied by delivery of possession, of 
which the mortgagee has no notice. 152 
T.C. 267=36 Bom.L.R. 277=1934 B. 189. 
A mortgagee by registered deed cannot 
claim prioritv over a prior equitable mort- 
gagee. 31 P.R. 1916=34 I.C. 937. A 
mortgage by deposit of title-deeds cannot 
be looked upon as a mere ora! transaction, 
as the act of deposit is the essential part 
of it. In fact tlie intention to create secu- 
rity is inferred in such cases from the mere 
deposit of deeds coupled with the loan 
“without more, without writing, without word 
of mouth’', A mortgage of this type does 
not fall within the purview of S. 48. 1930 

1.. 920. A subsequent registered mortgage 
has priority over a prior oral gift not ac- 
companied bv dcliverv of possession. 30 
P.R. 1916=34 T.C. 020. An oral mort- 
gage is postponed to a registered one. 19 
T.C. 2. But there is no priority when 
there has been a dcliverv of possession. 12 

T.C. 905. 

Oral sale to mortgagee in possession — 
Subsequent registered sale — Transfer. — 
An oral sale to a mortgagee, who is already 
in possession of the land, prevails over a 
subsequent registered sale, especially where 
the v<*ndec under tlic latter sale lias notice 
of the former sale. 1935 T.. 164. 

Document unregistered — Effect. — The 
fact that a sale-deed was unregistered may 
give priority to a third person claiming 
under a registered deed, but it has no bear- 
ing on the question whether the vendor did 
«:ell the land to the vendee. 1929 P.C. 303. 

Sec. 48. — The principle underlying S, 48 
i« that possession is tantamount to notice 
of the interest or claim in the property of 
the person in possession and whoever deals 
with such property is put on enquiry as to 
the title of the person in possession*. If a 
person, who is in possession of the property 
already by virtue of another title, subse- 
quently secures another title to that property 
by means of a document, which requires 
registration but which has not been regis- 
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^[and the same constitutes a valid transfer under any law for the time 
being in force : 

Provided that a mortgage by deposit of title-deeds as defined in section 
58 of the Transfer of Property Act, 1882, shall take effect against 
any mortgage-deed subsequently executed and registered which relates to the 
same property . ] 


Effect of non-registration 49. No document required by section 17 '[or 

of documents required to by any provision of the Transfer of Property Act, 
be registered. Igg 2 ] to be registered shall— 

(a) affect any immovable property comprised therein, or 


LEO. REF. 

' Added by Act XXI of 1929. 

NOTES. 

tered, the factum of possession prior to the 
subsequent acquisition of title puts a subse- 
quent purchaser of the same property by 
means of a registered document on enquiry 
as to the title of the person already in pos- 
session and has the effect of postponing him 
to the title subsequently acouired by the per- 
son in possession. (8 Pat. 316, Appl.) 
1938 Lah.39. 

Secs. 48 and 50: Scope. — All duly re- 
gistered documents shall take effect against 
an oral agreement or declaration relating 
to property, unless where the agreement or 
declaration has been accompanied or follow- 
ed by delivery of possession. In spite of 
the explicit wording of S. 48, it has for 
long been held that a subsequent registered 
deed will not prevail over a prior unregis- 
tered deed or a prior oral transaction if the 
subsequent transferee had notice of the 
prior transaction, and the onus lies on the 
person claiming under an unregistered do- 
cument or under an oral transfer to esta- 
blish the facts necessary to exclude the ope- 
ration of S. 50 or S. 48. 119 I.C. 754= 

1929 L. 500. 

Sec. 49: Scope and Applicability of Sec- 
tjok. — T he rule laid down in S. 49 is not 
that of adjective law. S. 49 is as much a 
portion of substantive law as S. 17, and they 
go hand in hand. S. 49 will rule out only 
the documents which were registrable under 
S. 17. S. 49 cannot therefore go beyond 
S. 17 and rule out documents at the time 
of their production which were not regis- 
trable at the time they were executed. 163 
I.C. 64=1936 Pesh. 125. See also 50 L. 
W. 331 1 1939 P.W.N. 880; 17 Pat.L.T, 
217; 1940 M.W.N. 895. S. 49 is manda- 
tory, and a document which, is required to 
be registered but is not registered shall not 
be received in evidence. The mere fact 
that the opposite party raises no objection to 
its admissibility will not affect the question. 
15 Pat. 579=18 Pat.L.T. 41 = 1937 Pat. 
183. No equitable doctrine can override 
the specific provisions of S. 49 and operate 
so as to make an unregistered document 
create title if it requires registration. 43 
P.L.R. 656=1941 Lah. 407 (F.B.). There 
is no warrant whatever for the proposition 


that the provisions of Ss. 17 and 49 are 
inapplicable, where the contest is not bet- 
ween the executants of an unregistered deed 
inter se, but is between them and a third 
party. 36 P.L.R. 25=1934 L. 759. Com- 
promise of criminal case — Admissibility 

without registration. 148 I.C. 867=11 O. 
W.N. 450=1934 O. 116. S. 49 is manda- 
tory. The mere fact that the opposite 
party raises no objection to admissibility of 
the document will not affect the question. 
15 P. 579. Section should be construed 
strictiv and unless a document is clearly 
brought within the purview of the Act, non- 
registration is no bar to its being acted upon 
or received in evidence ; and in case of doubt 
the benefit of the doubt should be given 
to the person who wants the Court to act 
upon or receive it in evidence. 30 S.L.R. 
115=1936 S. 79 (F.B.). When a Registrar 
admits a document to registration he does 
so with jurisdiction. Hence the resulting 
registration cannot be regarded as void 
though at the same time the fact that it 
is registered does not in the least cure the 
defects in the deed so that if it deals with 
a prohibited subject, the ordinary law should 
be applied and the question whether it is 
good or bad should be determined with re- 
ference to that law. I.L.R. (1941) Nag. 
743=1941 Nag. 328. Under S. 49 docu- 
ment required by law to be registered can- 
not if it is not registered be received as evi- 
dence of any transaction affecting the pro- 
perty concerned. The document itself do« 
not create any rights or liabilities. At best 
it can serve only as an admission, but it ^is 
not conclusive evidence of the fact admit- 
ted. It can no doubt operate as estoppel^it 
the necessary conditions are present. 194* 
R.D. 501. . . 

Cl. (a). — An equitable mortgage u*" 
effective where the memo, of deposit 
not registered. 24 Bom. L. R. 502 — 1^2 
B. 440; 138 I.C. 247; 40 M. 547; S3 M.L. 

J. 179; 1931 P.C. 36; 58 I. A. 68=60 M. 
L.J. 506 (P.C.). Though an agreement 
embodied in a written document requirii^ 
registration under S. 17 and not so 
tered cannot be proved by the written ao 
ment or by ora! evidence, yet where 
no written agreement, there is rio ? 

the intent to create a security by 
title-deeds under the exception provioeo 
for in S. 59, T. P. Act, should not be evi 
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(6) confer any power to adopt, or 

(r) be received as evidence of any transaction affecting such property 
or conferring such power, 
unless it has been registered : 


NOTES. 

denced by written as well as by oral evi- 
dence. 58 I. A. 68=54 M. 257=60 M.L. 

J. 506 (P.C.); 1929 P.C. 141=7 R. 234= 

57 M.L.J. 529. See also 1938 M.W.N. 
785. A decree for specific performance of 
lease does not affect the land, if the agree- 
ment to lease was unregistered. It ^ 
a personal decree. 42 I.C. 633; 13 P. 620 
= 1934 P. 495=15 P.L.T. 443. An unregis- 
tered sale-deed has no priority over a subse- 
quent registered one, even with notice of 
the prior sale. 9 I.C. 55=9 M.L.T. 270. 

Movables and Immovables. — Where an 
unregistered deed relates both to movables 
and immovables, a suit on the document in 
respect of movables is not barred. 51 I-^* 
954=21 Bom.L.R. 716*. 47 I.C. 563. Even 
movable property cannot be affected by an 
unregistered document, unless they were in- 
tended to be separate apart from immova- 
bles dealt with by the document. 30 M.L. 
J. 62=32 I.C. 486 (F.B.). Cf. \ Bur. 
L.J. 111 = 1923 R. 57; 60 M.L.J. 527; 1931 
R. 65 (1); 138 I.C. 495 = 1932 L. 545; 132 
I.C. 305=1931 M. 580. As to agreement 
for sale of earth and sand, sec 1932 M. 734 
=63 M.L.J. 587. Separate parts in a docu- 
ment relating to immovable property of less 
than Rs. 100 in value can be admitted m 
evidence, though the document may as a 
whole require registration but has not been 
registered. 10 I.C. 748=10 Bom. L. R. 
162. A * registered dcc<l of sale not only 
makes the transfer but proves it as well. 
36 I.C. 547=12 N.L.R. 139. nocument 
registered without jurisdiction, as a docu- 
ment registered on presentation not by a 
proper person or at proper time, cannot be 
considered as properly registered and so 
cannot be received in evidence. 11 R- 20/ 
= 1933 R. 194. 

Sec. 49 (c) : AFFEcriNr. Immovable 1 RO- 
PERTY.— The establishment of a title by ad- 
verse possession is a transaction affecting 
immovable property. 38 M. 158=27 ^.I.L. 
J. 497. The right to hold a market is an 
incident to the ownership of the land . 1 j>c 

allocation of particular days for liolding the 
bazaar, coupled with the condition that the 
parties are not to be allowed to hold the 
bazaar on certain other days, is a restriction 
on the general right possessed the owner 
to hold the market, and so where an agree- 
ment deals with such a right and the value 
of the same is more than Rs. IffO. tlic 
ment requires registration. 5 l-uck. 504 — 

1931 o. no. 

Admissibility in Evidence — Genervl. — 
The inadmissibility applies only to those 
which are compulsorily registrable and the 
section does not forbid admissibility ^ 

document whose registration is optional, but 


has been illegally registered. 62 I.C. 246. 
Unless there has been a transaction indepen- 
dent of the written instrument and capable 
of proof without evidence thereof, the right, 
title and interest in question has not been 
declared, etc. The Registration Act cannot 
be defeated by a contention to the effect that, 
as no written instrument was necessary, the 
transaction itself is independent of the writ- 
ten instrument which can be regarded simply 
as evidence thereof. 58 C. 136=131 I.C. 
689=1931 C. 23. Section applies to com- 
promise deed also. 27 A. L.J. 487; 11 P. 
98=136 I.C. 54=1932 P. 97. Document 
inadmissible as evidence of the transaction 
may be admitted as admission. 49 C.L.J. 
532. 

Award. — A decree based on an award 
which is compulsorily registrable but not 
registered, cannot be set aside on the ground 
of want of registration under S. 49 in an 
independent suit by a stranger to the decree. 
There is no warrant for saying that if any 
inadmissible evidence is admitted and a 
decree is passed, the same can be challenged 
in another suit by any party. I.L.R. (1940) 
Bom. 526=42 Bom.L.R. 486=1940 Bom. 
289. Sec also 40 Bom.L.R. 952; 1937 Cal. 
201; 6 Cut. L.J. 47. Where part of an 
award is invalid as being in excess of the 
arbitrator’s powers and is separable from 
the rest, the rest of the award can be main- 
tained. But where the award partitioning 
the properties is, for want of registration, 
inadmissible in evi<lcncc as regards tlie ini- 
movablc properties dealt with by it and it is 
obvious tliat the arbitrators had the rela- 
tive values of the movables and iniinovables 
in making the partition and aljowing for 
the differences, the award is indivisible and 
it cannot be admitted in cvidetice even so 
far as it relates to the movables only. 1932 
A. L.J. 1090=1933 /\ . 59. An ackuorvlcdg- 
ment contained in a communication addres- 
sed to a third party docs not require regis- 
tration. 59 I. A. 130=11 P- 272=1932 P. 
C 55=62 M.L.T. 296 (P.C.). See also 
137 I.C. 155=1932 I.. 400; 140 I.C. 387= 
1932 L. 592; 1936 Lab. 276. 

Leases. — Lease of agricultural land may 
be made orally. But when an instrument is 
executed for that purpose, it must be regis- 
terc<l under S. 17 (1) (d) ; an<l if not 

registered, it would be inadmissible under 
this section. 62 C.L.J. 534=1936 C. 770. 
.\n unregistered agreement to lease effecting 
a present demise cannot be received in evi- 
dence in a suit for specific performance. 10 
I.C. 892; 1922 L. 329 ; 49 C. 507=1922 C. 
436; 42 I.C. 948=33 M.T..J. 596; 42 I.C. 
633; 1939 Mad. 391=C1939) 1 M.L.J. 82. 
15’ec now the proviso to the section added 
by Act XXI of 1929, which makes such a 
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*[ Provided that an unregistered document affecting immovable property 
and required by this Act or the Transfer of Property Act, 1882, to be registered 
may be received as evidence of a contract in a suit for specific performance 
under Chapter II of the Specific Relief Act, 1877, or as evidence of part perfor- 
mance of a contract for the purposes of section 53-A of the Transfer of 
Property Act, 1882, or as evidence of any collateral transaction not required to 
be effected by registered instrument.] 


LEG. REF. 

' Proviso added by Act XXI of 1929. 

NOTES. 

deed admissible. 1 Letter recording an 
oral agreement to lease is admissible with- 
out registration, where it appeared that the 
execution of a formal deed was in the con- 
templation of the parties. 45 C.L.J. 32= 
1927 C. 275; see also 11 O. W. N. 1184. 
Janiahandi relating to ora! jama showing 
increase of rent for incresed area — Admis- 
sible without registration to prove increase 
of rent. 40 C.W.N. 1330. An unregis- 
tered lease deed cannot be used as evidence 
of an agreement to lease. 23 I.C. 336=1 
L.W. 296; 62 C. 294; 1939 A.W.R. (B. 

R. ) 218; 12 L.R. 93 (Rev.). See contra 
1923 N. 73. An unregistered lease deed is 
inadmissible to prove even rent agreed to be 
paid. 31 I.C. 604=2 L.W. 1186; 31 I.C. 
279=(1916) 1 M.W.N. 5; 42 C.W.N. 107; 
1937 Cal. 499; 18 Pat.L.T. 1012; 19 N.L. 
J. 179; or to prove terms of the lease. 54 
C.L.J. 220; or to prove that the lease was 
for three rears; 63 I.C. 90; 164 I.C- 557= 
1936 N. 134; or for proving any fact that 
is essentia! to a tenancy. 25 T.C. 661. 

an unregistered lease can be admitted to 
prove the amount of damages for use and 
occupation: 11 T.C. 23; 32 
1931 L. 501; 137 T.C. 136=1932 S. 60 ; 95 
I C 957=1926 0 . 304 (kabuhyat admitted) , 
1930 L. 915; to prove a ^ease for less than 
one year; 1931 M. 352 — 60 M.L.J. 293. 
also to prove lease from month to month. 
32 P.L.R. 361 = 1931 L. 501. See contra 
42 T C 948=33 M.L.J. 596. An unregis- 
tered lease deed can be used to prove the 
relationship of landlord and tenant. 45 I. 
C. 217; 1930 P. 110; but not to prove the 
terms of the relationship. 22 I.C. 65=9 
N.L.R. 179. But where the defendant ad- 
mits the lease the fact that the lease deed 
is unregistered does noc affect the admission. 
57 T.C. 262; 3 Lah.L.J. 253. An unregis- 
tered lease which requires registration under 

S. 107 of the T P. Act is admissible in 
evidence if it had been acted upon by the 
parties for a long time. f28 

C.). Rel. on.] 1937 O.W.N. 1030=1937 
Oudh 505. A sub-lease which requires re- 
gistration but not registered is void; so a 
condition in the original lease against 
fer is not broken by such sub-lease. 
illegal sub-letting would not entail forfei- 
ture for breach of condition against trans- 
fer. 15 P. 460=17 Pat.L.T. 217=1936 

P 372. 

Sales. — A n agreement for the sale of 


immovable property is a transaction “affect- 
ing” the property within the meaning of S. 
49, inasmuch as, if carried out, it will bring 
about a change of ownership; and to allow 
a document which does itself create such an 
interest to be used as the foundation of a 
suit for specific performance is an evasion 
of the Registration Act. (1922 C. 436; 
1926 M. 530 and 1926 B. 375, Appr.) 56 I. 
A. 363=33 C.W.N. 1150=1929 P.C. 269= 
57 M.L.J. 765 (P.C.). An unregistered 
sale, though ineffective to pass title, may 
nevertheless be used to explain the nature 
of possession taken under it. 1940 N.L.J. 
509=1941 Nag. 72. An unregistered sale- 
deed is not admissible in evidence so as to 
affect the interests of a person not a party 
to it. 110 P.W.R. 1916=36 I.C. 374. The 
position of a purchaser who has been let into 
possession by his vendor under an unregis- 
tered and consequently inoperative sale-deed 
after there has first been an oral agreement 
to sell and after the whole of the considera- 
tion has been made good, under the mistaken 
belief on both sides that the transaction is 
complete, whereas in fact it has remained 
incomplete for want of registration of the 
instrument purporting to effect the transfer, 
must be regarded as that of a purchaser 
under a contract for sale which has not yet 
been completed or rescinded with the con- 
sent of both parties and the purchaser can- 
not claim any title as owner in the property, 
whether as legal or as equitable owner. The 
purchaser, however, has a charge on the 
property for the amount paid by him in ad- 
vance as purchase-money. The lien is not 
created by any agreement between the par- 
ties, but arises by operation of law, ori pay- 
ment of the purchase-money independently 
of the sale-deed. Though the unregistered 
instrument is not admissible to prove trans- 
fer of title it can be used in evidence for the 
purposes of showing that the purchaser 
entered upon the property under a contract 
of sale. The unregistered document is also 
admissible for the purpose of showing that 
the purchaser obtained a lien by Passing oi 
the consideration. 43 P.L.R. 656 — 1^ 
Lah. 407 (F.B.). See also 1941 Nag. 72. 
An unregistered sale-deed can^iot be 
to prove a contract of sale. 37 M. 4d^ 
16 I.C. 587; 1 Pat.L.J. 455=37 LC 9W. 
67 I.C. 144. See also 41 B. 550=41 I.t— 
273. Cantra 1929 R. 293- . . ^ 

Exchange.— S. 49 prevents an 
ed deed of exchange of immovable pr<^er^^ 

from having any effect, lOdO 

in the transferor. 42 P. L. R. 294=1^ 
Lah. 311. An unregistered deed ot « 
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change of land is inadmissible in evidence. 
But the inadmissible deed cannot deprive a 
party to it from claiming possession of land 
which admittedly belonged to him before the 
date of the deed. He can treat the other 
party who has taken possession of the land 
under the inadmissible deed as a trespasser. 
40 P.L.R. 224. 

Mortgages. — If a document does not re- 
fer to a mortgage-debt or purport to create 
a mortgage or charge on the mortgage debt 
itself, but points to something being done 
in the future concerning the immovable pro- 
perty, the document is not inadmissible in 
evidence for want of registration. 123 I.C. 
297=1930 S. 77. See also 33 P.L.R. 323. 
A document purporting to create an equit- 
able mortgage is admissible in evidence 
though unregistered, if it is only a narrative 
of facts constituting the mortgage. 40 M. 
547=34 I.C. 853; 31 C.W.N. 703=1927 C. 
538; 53 M.L.J. 179=102 I.C. 34. See also 
1932 A.L.J. 101 = 1932 A. 259; 36 C.W.N. 
738=55 C.L.J. 571 (proof of payment of 
mortgage-debt which extinguishes the mort- 
gage) . A person can sue for the money lent 
on unregistered mortgage bond and use the 
documents as evidence of the loan. 1930 
R. 142; 1925 O. 628 (evidence of posses- 
sion). See also 1934 R. 196; 18 R.D. 90. 
Unregistered mortgage-deed is admissible to 
prove character of possession. 8 R. 556= 
1931 R. 40; 144 I.C. 312=1933 N. 270; or 
other collateral purpose, 56 B. 101- See 
also I.L.R. (1941) Lah. 601 = 193 I.C. 789 
(proof of personal covenant to pay contain- 
ed in unregistered mortgage-deed.) See 
also 1940 Lah. 486; 155 I.C. 204=1935 R. 
15; 35 P.L.R. 491 = 1934 L. 472; so also an 
unregistered rent deed; 33 P.L.R. 37. Un- 
registered mortgage bond can be referred 
to in suit not to enforce charge but simply 
to recover the money. 37 C.W.N. 915; 
131 I.C. 500=1931 R. 65; 1931 S. 151. See 
also 1937 Rang.L.R. 442 (Admissibility to 
prove nature of possession). 42 P.L.R. 
660=1940 Lah. 486 (Admissibility to prove 
personal covenant to pay). Where a usu- 
fructuary mortgage of certain lands for a 
surn of less than Rs. 100 is made by an un- 
registered deed accompanied by delivery of 
possession, the terms of the document could 
only be proved by the document iin<lcr S. 
91 of the Evidence Act even though there is 
delivery of possession, and the document 
which requires to be registered under S. 59 
of the T. P. Act is inadmissible in evidence 
under S. 49 of the Registration Act, as 
amended in 1929. 1939 Rang. 188=1939 

Rang. L. R. 39. A document evidencing 
an agreement between the mortgagor and 
the mortgagee to vary the terms of the re- 
gistered mortgage-deed relating to the rate 
of interest payable under that deed, which 
is in effect an agreement to rclmquish n 
portion of the *nortgagc-dcbt e.xcccding 
Ks. 100, falls under S. 17 (1) (6) and can- 
not be. received, when not registered, as evi- 


dence of any transaction affecting the mort- 
gaged property. 132 I.C. 66=1931 O. 288. 
See also 1933 L. 422. An unregistered re- 
ceipt for mortgage-money extinguishing the 
mortgage-debt cannot be received as evidence 
of payment of money due under the mort- 
gage. 64 C.L.J. 10. See also 1938 Mad. 
533. 

Partitions. — A partition deed, if not re- 
gistered, is inadmissible in evidence. 35 P, 
R. 1916=33 I.C. 948; 1922 N. 36; 90 I.C. 
1016=1925 M. 1195; 96 I.C. 367=1926 N. 
329; 141 I.C. 487=34 P.L.R. 194. An un- 
registered agreement in writing arranging a 
partition between the parties is not avail- 
able as evidence of the transaction under 
the Registration Act. 56 I. A. 6=52 M. 83 
= 1929 P.C. 13=56 M.L.J. 165 (P.C.). 
See also 151 I.C. 787=1934 Pesh. 100. See 
also 39 Bom.L.R. 1102. This is so even 
for the purpose of proving an unilateral 
declaration of an intention to divide. 46 
M. 349=44 M.L.J. 45; 151 I.C. 787=1934 
Pesh. 100. A buitvara chitta, is a mere list 
of shares, and does not require registration. 
62 C.L.J. 513=1936 C. 700; (1938) 1 M. 
L.J. 582=1938 Mad. 568. Under Hindu 
Law partition is only a change in the mode 
of enjoying the joint property coupled with 
an alteration in status, the joint title being 
divided into a number of separate ones. No 
formality is required. A document by 
which parties had intended to have this 
division effected may in the result prove in- 
effective for that purpose. But their com- 
mon desire to act upon it, and their action 
in doing so would amount to a confirmation 
of the original agreement. If that becomes 
improvable, such confirmation would itself 
constitute a fresh and subsequent agreement 
which wouhl be provable like any other 
agreement. This is ‘a collateral transac- 
tion not required to be effected bi' a regis- 
tered instrument’ within the meaning of S. 
49. Therefore the unregistered document 
can be used as material in proof of it. It 
could be used to corroborate other evidence 
or facts. It could be used to show the 
character of the possession and the nature 
of the title, provided there is other evidence 
to establish separate possession. 1941 N.L., 
J. 266=1941 Nag. 209. Although docu- 
ments or papers connected with a partition 
of immovable properties which are unregis- 
tered cannot be admitted in evidence to prove 
actual partition and to prove what was al- 
lottcil to any person by that partition, yet 
they arc clearly ailmissible to establish the 
status of a partj’ or to establish separation 
in tlie family, and to rebut any case that 
that party <licd in a state of jointness. 21 Pat. 
L.T. 1063=1941 Pat. 167. List of parti- 
tion, though unregistered, would be admissi- 
ble in evidence when the question of divi- 
sion of status alone is sought to be proved : 
1928 M. 865; 37 C.W.N. 112; 1935 L. 448; 
29 Punj.L.R. 413; 99 I.C. 448 ; 54 M. 27 
= 59 M.L.J. 558; 1929 M. 291 = 116 I.C. 
137; 117 I.C. 720; 1938 Mad. 568=(1938) I 
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M.L.J. 582; (1941) 2 M.L.J. 707. Un- 
registered document may be admissible to 
prove or determine nature of possession. 
108 I.C. 892. See also 1933 L. 422; 1927 
A. 763; 109 I.C. 795; 100 I.C. 153. An 
unilateral declaration of an intention to get 
divided contained in an unregistered instru- 
ment prior to division by metes and bounds 
needs no registration. 40 I.C. 36. But where 
a partition deed has been acted upon, it is 
admissible in evidence in a suit for specific 
performance even though it be unregistered : 
4 Pat.L.T. 657=1924 P. 244. There can 
be valid partition in a Hindu family without 
any document. But if a document or list 
which requires registration is in existence, 
thej' cannot be received in evidence under 
S. 49, for proving any of the terms of the 
partition. Oral evidence also would be 
barred under S. 91, Evidence Act. 45 L. 
W. 639=0937) 1 M.L.J. 676. In cases 

where the unregistered deed is inadmissible 
in evidence, secondary evidence of its con- 
tents is also inadmissible. 44 I.C. 91. 

Patta. — A person relying on an unregis- 
tered patta who is admittedly in possession 
is entitled to refer to the unregistered pat- 
ta for the purpose of explaining the nature 
of his possession, c.g., that he was let into 
possession as a tenant of the land in suit. 
187 I.C. 583=1940 Pat. 498. The terms 
of a tenancy cannot be deterrnined by look- 
ing at an unregistered kabuliyat or 
189 I.C. 745=1940 Pat. 37. See also 1939 
Pat. 296. 

Part-performance. — Unregistered docu- 
ment can be received as evidence of part- 
performance. [See Proviso to the sectiom 
1931 M. 580=60 M.L.J 527 is not good 
law.] See also 35 

381; 14 L.P. 157 (Rev.) = 17 R.D. 201. 

Partnership. — See 1931 M. 580 — 60 
L.J. 527. 

Transfer of i mmovadle 
PROPERTY— Admissibility as 

ABLE PROPERTY.— Where hv^ a 

immovable property is which 

document for a single consideration, wh^h 

document, though compulsorily registrable 
in order to affect the immovable property, 
is not registered, it is equally ineffectual to 
affect movable property, the reason being 
that the document embodies one transaction 
for one consideration and there is no sepa- 
rate transaction concerning the movable pro- 
perty. The document is therefore inad- 
missible in evidence even as regards a claim 
in respect of movable property. i. t-. 

431 = 1934 R. 303. . ^ . .. 

Release. — A release need not be in wrff- 

ing. But if written it must be • 

If not, S. 49. Registration Act. ^^^ludes the 
document from evidence and S. 91. tvi 
dence Act, shuts out all oral evidence of 
its terms so the actual transaction ot re- 
lease is unprovable. An unregistered wn^ 
ten deed of release caruiot be used to show 


that there must have been an agreement to 
release and that the parties acted on it. 
Hence doctrine of part performance or equi- 
table estoppel would not apply. 174 I.C. 
7=1937 Nag. 402. A document by which 
the defendant relinquished his interest in a 
mortgage bond in favour of his brother, the 
plaintiff, and authorised the latter to collect 
the full amount of the debts is inadmissible 
in evidence in so far as it operates to extin- 
guish his right in the mortgage security; 
but there is no bar to its being admitted for 
showing the transfer of the debt itself, 
apart from the security. 1934 M. 178=66 

M. L.J. 380. A document purporting to 
declare that the executants held no title in a 
house and had relinquished their connection 
with it and also purporting to record a pay- 
ment of money described as having been 
spent by them in rebuilding the house, re- 
quires to be registered, and is inadmissible 
without registration. 35 P.L.R. 570=1934 
L. 604 (2). 

Relinquishment. — Where a document is 
produced not for any collateral purpose but 
for the purpose of proving the actual tran^ 
fer or relinquishment of certain rights, and 
the property which is the subject-matter of 
relinquishment is valued at more than Rs. 
100 the document ought to be properly 
stamped and registered otherwise it is in- 
admissible in evidence. 162 I.C. 733—1936 

Lah. 109. . . j 

Collateral Fact. — [See now Proviso ad- 
ded by Act XXI of 1929.] “Collateral ^ 
pose” meaning of. See Pat.L.J. 48?^ 

1938 Pat. 479; 1937 Lah. 939; I.L.R. (IJ^l) 
Kar. 483. An unregistered document affect- 
ing immovable property may be received as 
evidence of collateral transaction not required 
to be effected by registered instrument. 19^ 
P. 634. Sub-S. (c) does not affect the ad- 
missibility of the unregistered document to 
Drove a collateral fact, such as date of pos- 
session. 45 A. 565. See also 1933 C. 4^, 
59 I. A. 161 = 10 R. 242=63 M.L.J. 131 (P. 
C.) : 66 M.L.J. 380: 1932 L. 655 (what is 

collateral purpose explained) ; 36 C.vV.^ 
583=1932 C. 634; 46 I. A. 285; 56 B. 101— 
1932 B. 168; 37 C.W.N. 915; nature of 
possession. 1929 C. 710; 19^ P. 530 
I.C. 158; 1934 L. 885; 18 R-D- 90; 6 ^ J19 
=88 I.C. 872=1925 L. 491; 39 A. 696-42 
I C 713; 26 C.W.N. 65=34 C. L.J. 432, 

1939 Lah! 558; 1939 M.W.N. 785; ^ Bom. 
L.R. 534; 46 C.W.N. 419; 1942 Sind_27, 

1942 R.D. 505; 44 I.C. 889; To27 

M L J. 639 (F.B.) ; 104 I.C. 353 ( 2 ) — 192/ 

N. 342; 100 I.C. 346=1927 A. 311. But 
1929 N. 115. Purposes for which an un 
registered gift deed is admissible in evidenc . 
see 49 M.L.J. 756=92 I.C. 470=1926 M. 
191. See contra P.R. ]; 913— 18 LC. 9 
38 M. 1158=2? M.L.J. 497 ; ,23 M .L.J- 6^; 
A “collateral transaction within 

ing of the proviso to S. 49 is a traigacUon 
other than the transaction , way 

movable property but which is 
connected with it. A distinction must oc 
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drawn between the use of an unregistered 
document as evidence of a transaction affect- 
ing immovable property and the use of such 
document in evidence; the proviso permits 
the use in evidence of an unregistered docu- 
ment, though that document affects immov- 
able property, if the purpose of its use is 
any purpose other than that of creating, 
declaring, assigning, limiting or extinguish- 
ing a right to immovable property. An 
unregistered deed of partnership which, 
among others, makes reference to leases of 
immovable properties, may therefore be ad- 
mitted and used in evidence in a suit for 
accounts of the partnership after its dissolu- 
tion to prove the partnership and profits and 
losses arising from the same, which is only 
a collateral transaction. I. L. R. (X941) 
Kar. 483. Per Weston, J . — A “collateral 
transaction’* is to be taken as one collateral 
to the transaction affecting immovable pro- 
perty by reason of which registration is ne- 
cessary, rather than one collateral to the 
document. The proviso speaks not of col- 
lateral purpose but of collateral transaction. 
I.L.R. (1941) Kar. 483. An unregistered 
deed is admissible to prove the fact of pos- 
session though not its terms. 41 B. 466= 
40 I.C. 83; 1923 L. 371; 57 I.C. 965; 41 I. 
C. 779=21 C.W.N. 1149: 91 I.C. 927=1926 

O. 98=1 Luck. 33. Where a party is in 
possession of land, a document which is un- 
registered but which requires registration 
can be used for the collateral purpose of 
showing the nature of his possession. 37 

P. L.R. 459. A mortgagor may refer to 
an unregistered deed of mortgage for Rs. 
100 or more in order to show the character 
of the possession of the mortgagee and can 
give evidence as to the circumstances under 
which the defendant obtained possession ; 
8 R. 656=1931 R. 40; see also 40 P.L.R. 
833=1938 Lah. 497. (Suit for refund of 
mortgage-money on basis of unregistered 
receipt for money paid) ; or to prove the 
circumstances under whicli possession was 
delivered: 30 I . C 258=2 O.L.J. 270. See 
also 20 Pat.L.T. 399=1939 Pat. 488; or to 
prove state of mind of the executant at or 
about time of execution; 26 I.C. 547=1 O. 
L.J. 591 ; or to show that there was a talk 
of some intended assignment; 49 M.L.J. 
756; 37 Bom.L.R. 82; or to prove and ad- 
just personal liabilities: 42 I.C. 033; 87 I. 
C. 609 (1) = 1925 L. 356; 1930 L. 985; or in 
the case of sale in lieu of dower fixed as 
Rs. 1,000 to prove the amount of dower anfl 
the personal liability to pay it. 44 I.C. 837 
=23 P.R. 1918; or to prove earnest money 
paid, in a suit for its return: 18 P.R. 1917 
— 37 I.C. 822; or for proving an admission 
contained therein: 61 I.C. 328. Unregis- 
tered sale-deed may be admitted for proving 
acknowledgment of liability under a pro- 
note. 162 I.C. 3U6=1936 I-. 276. But an 
unregistered sale-deed is inadmissible even 
for the collateral purpose of ascertaining the 
nature of property sold; 61 P.L.R. 1919; 

c. C. M. — 549 


or as to what was the consideration. 1929 
N. 115. An unregistered lease cannot be 
admitted in evidence to prove the permanent 
nature of tenant's possession. 42 I.C. 375. 
Documents which are compulsorily regis- 
trable but which are unregistered can be 
admitted for a collateral purpose. In the 
case of partition memorandum relating to a 
joint Hindu family a reference to arbitra- 
tion for the purpose of division of the 
family property may be regarded as consti- 
tuting proof collateral of the fact that the 
parties intended to sever. The declaration 
of will to divide can be made even by a 
unilateral act, and if such declaration was 
manifested by a joint reference to arbitra- 
tion by all the adult coparceners calling 
upon the arbitration to effect a division of 
tlie family property and apportion it to the 
respective shares, the partition memoranda 
can be made use of in proof of the change 
of status or the declaration of will to sepa- 
rate. Obiter Per Wossodew, J. 

Per Thakoor, J . — Partition memoranda can- 
not be admitted in evidence to prove the fact 
of partition. That purpose is not a collateral 
purpose, nor is the purpose of showing that 
by these memoranda a severance in interest 
was created a collateral purpose. Sever- 
ance in interest, which is only another ex- 
pression for partition under the Hindu Law, 
being itself the object of the documents 
cannot be regarded as a pifrpose collateral 
to the main purpose and object of the docu- 
ments in anv sense. 175 I.C. 361=40 Bom. 
I-.R. 202=1938 Bom. 257. See also 1941 
Nag. 209; 1941 Pat. 167; 41 P.L.R. 123. 
An unregistered kobala is admissible to 
l)rove contract which must be deemed to 
iiave preceded it. 7 Pat.L.T. 730=1926 P. 
89. in a suit for rent on basis of a perpe- 
tual lease, if the deed is unregistered, it is 
not adniissible in evidence as the juirpose 
cannot be described as collateral. The ob- 
ject is to establish the plaintiffs' right to re- 
cover a specific sum of money as rent by the 
landlord ; that is, to estahlisli the title and 
terms. 1936 N. 295. W'lierc a sale-deed 
1)\- which the purcliaser piircliasc<l the mort- 
gagctl property from the widow of the mort- 
gagor may be inadmissible in evidence as 
not having been registered, it can neverthe- 
less he iisc<l for collateral purposes, e.g., 
to >Ik)w that he undertook thereby to pa\' 
the mortgage amount, in order to be entitled 
to be paifi that amount before the reversioner 
is allowed to take possession of the property 
mortgagctl. 13 P. 111 = 15 P.L.T. 73= 
1931 1’. 127. 

CoMi'ROMiSK Petition. — Neither an un- 
registercfl compromise, nor an order of a 
Revenue Court based on it, can confer a 
valid title. 33 A. 728. Sec also 40 P.L. 
R. 115. Where the compromise petition is 
incorporated in a decree of a Court it re- 
quires no registration. 91 P. R. 1915=31 
I.C. 537; 36 M. 46=21 M.L.J. 870. Where 
compromise is not incorporated, see 100 I.C. 


4386 


Thk Civil Court Manual (Imperial Acts). 


IS. SO 


50. (1) Every documeiit of the kinds mentioned in clauses (o), (&), (c) 

and {d) of section 17, sub-section (1), and clauses 
(o) and (&) of section 18, shall, if duly registered, 
take effect as regards the property comprised therein, 
against every unregistered document relating to the 
same property, and not being a decree or order, 
whether such unregistered document be of the same nature as the registered 
document or not. 


Certain registered docu- 
ments relating to land to 
take effect against unregis- 
tered documents. 


NOTES. 

783=28 Punj.L.R. 143. The exemption 
from registration applies even when the 
compromise petition relates to matters not 
within the scope of the suit in which it is 
filed. 1 Pat.L.J. 208=36 I.C. 290. The 
proviso cannot have retrospective effect in 
the case of an agreement to sell, which is 
sought to be filed for the first time in ap- 
peal. 12 L. 172=1930 L. 1004 ; 98 I. C. 
1069 (1)=1927 A. 156. Where one of the 
terms of a compromise refers to immov- 
able properties of one of the parties, but no 
new rights are either created or declared by 
the compromise but the reference merely 
relates to the pre-existing state of things 
with regard to which there is no dispute, 
even though the deed may be unregistered, 
still it is admissible. 1935 L. 307. See also 

1937 Lah. 939. . 

Sec. 49, proviso. — The proviso to S. 49 
added by the amending Act of 1929, is neces- 
sarily retrospective. It is a rule of evi- 
dence and normally as it does not create or 
defeat substantive rights, according to the 
recognised canons of construction, it shomd 
be accepted as retrospective. IBom.L.K. 

382=1940 Bom. 193. See M , W. 

N. 440; 1937 All. 711 = 1937 A.L.J. 815, 
1940 Pat. 92=19 Pat. 90. An unregistered 
document is admissible as 
part performance of a 

“ hou-gh 

njent wa^ executed Car"r7® sl° 

alT43 C^WiN.^S-r 5ee Pesh , 

tR- 1940 O.W.N. 753; 43 C.W.W. yao , 
16 'Luck 39=1941 Oudh 41. As to non- 
auolicSdllty of doctrine of part performance 
m any claim which does not relate to reten- 
J^on of immovable property of 
party might be in possession, see 45 
639=(1937) 1 M.L.J..676. 

ed deed of mortgage is not itself sufficient 
to support a suit for specific 
of an agreement to transfer. docu- 

ment being a document of transfer and m 
tended to be such must be registered in 

order to give it validity as a 
is not open to a party to ignore the P^om 
sions of the law of registration and to 
treat it as a contract to transfer— which it 
not— and to compel the transferor to exe 
cute a formal tLnsfe-r The unregistered 
mortcage cannot itself be regarded as the 
rontrac? for purposes of the new proviso 
added to S. 49, when there is no proof of 
any separate agreement to mortgage prior 


to the execution of the mortgage-deed. 48 
L.W. 522=1938 Mad. 801=(1938) 2 M.L. 
J. 362. 

Practice and Procedure. — A question of 
law relating to the admissibility of a docu- 
ment by reason of non-registration caruvot 
for the first time be allo-wed to be raised be- 
fore the Privy Council when the plea cannot 
be disposed of without deciding nice ques- 
tions of fact on which the evidence is not 
clear and the parties are at variance." 59 I. 

A. 161=10 R. 242=63 M.L.J. 131 (P.C.). 

Sec. so. — S. SO of the Registration Act 

applies to cases in which the property con- 
veyed by the unregistered and registered 
documents is the same, or in which the pro- 
perty conveyed by one document includes 
the property conveyed by the other. In 
other words, it applies where the two docu- 
ments are antagonistic, but not where effect 
can be given to each without infringement 
of the other. 38 P.L.R. 928=164 I. C. 
577=1937 Lah. 57. Thus, if A executes 
an unregistered mortgage of his property to 

B, and afterwards sells the same property 
out and out to C by a registered deed, the 
two documents are of an antagonistic cha- 
racter, and C is, therefore, entitled to have 
priority over the unregistered mortgage. 
But he is not so entitled, if his conveyance 
is, in terms, only a conveyance of the equity 
of redemption, for then the two documents 
are separate and distinct and can exist to- 
gether without impugning one another. 1937 
Lah. 57. The wording of S. 50 would 
seem primes facie to apply to previous un- 
registered deeds, whether they have taken 
effect by delivery of possession or not. It 
would be unduly restricting the scope of the 
section to say that it does not apply at all, 
when the previous unregistered transaction 
has taken effect by delivery of possession. 
I.L.R. (1939) Lah. 261=41 P.L.R. 19= 
1939 Lah. 29. A person who takes a pro- 
perty by a registered deed, with full know- 
ledge of a previous transaction, is obviously 
a party to the vendor’s fraud, and conse- 
quently he cannot succeed merely on the 
strength of his registered deed. Delivery or 
possession may amount to notice of the pre- 
vious title and tlie subsequent alienee rriay 
fail owing to such notice, but that woula 
depend upon the nature and circumstances 
of the possession under the prior title. ^ 
P.L.R. 928=1937 Lah. 57. A.<:har^ 

created by award prior to the amending Act 
of 1929, which is not registered, 
seniority over a subsequent 
which is registered. 1933 S. 151—27 S.f— 


S. 51] 
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(2) Nothing in sub-section (1) applies to leases exempted under the 
proviso to sub-section (1) of section 17 or to any document mentioned in 
sub-section (2) of the same section, or to any registered document which had 
not priority under the law in force at the commencement of this Act. 

Explanation . — In cases where Act No. XVI of 1864 of the Indian Regis- 
tration Act, 1866, was in force in the place and at the time in and at which such 
unregistered document was executed, “unregistered*’ means not registered ac- 
cording to such Act, and, where the document is executed after the first day of 
July, 1871, not registered under the Indian Registration Act, 1871 , or the Indian 
Registration Act, 1877, or this Act. 

PART XI . 

Of the Duties and Powers of Registering Officers. 

As to the Register-books and Indexes. 

. Register-books to be kept 51. (1) The following books shall be kept in 

m the several offices. the several offices hereinafter named, namely: — 

A — In all registration offices — 

able prop?^*^”^ — -‘'Register of non -testamentary documents relating to immov- 


Book 2 — “Record of reasons for refusal to register;” 
Book 3 — “Register of wills and authorities to adopt;” 
Book 4 — “Miscellaneous Register.” 


^ — I*' the offices of Registrars 

Book 5 — “Register of deposits of wills.” 


NOTES 

500= 

Ror the application of this 
section It IS not necessary that the execu- 
tants of the two conflicting deeds must be 

T 025=10 A.L. 

fwo documents must be of the 
* 836=1927 M. 699. 

'vould not applj' where efTcct can be 
gven to each document without infringc- 
S 50 Bom.L.R. 720=1928 

•. Section applies only where the 

P. ^*1 document is optionally registrable and 

completed. 1928 M. 
te^r^A c ^ke documents are regis- 

7/7 ^ application. 147 I.C. 

— *934 P. 68. The section does not give 

registered deed where it was 
obtained by fraud. 49 T.C. 839. The scc- 

apply where the subsequent 

cgistered*decd-c!aimant hns notice of the 
.^"registered deed. 18 C.W.N. 657. 

iwf ^ mu 40=1933 L. 69; 1930 R. 

^ ^ onus of proving such notice lies 

w It alleging such notice. 18 C. 

' "*2 I.C. 393. Where the lands 

®®kl to the defendant in 
*1 parcels for a consideration in each of 
the sale-deeds of less than Rs. 100 and the 
• « properties were subsequently con vcved 
to another person by a registered sale-deed, 
?ul i' appeared that the purchasers under 
e-yf ,*alc had already obtained posscs- 

fw’ /u ' ^’ral sales were valid and 

‘kat the registered sale-deed could not take 

eff^t aeration of the same. 10 Pat. 
L.T. 449=1929 P. 620. An unregistered 


mortgage-deed cannot be enforced against 
a bona fide purchaser under a registered sale- 
deed without notice. 47 A. 338=1925 A. 
525; 18 I'C. 724; 10 I.C. 233. See also 
1*^ I*C. 754=1929 L. 500. Oral sale— • 
Vendor remaining in possession as tenant of 
vendee — Subsequent registered sale hy the 
owner to another — EflFect. iTcehR. 315. 
Unregistered sale-deed — Admissibility to 
prove nature of possession. See 1929 M. 
16. P rior^ unregistered rnortgage-deed — 
Mortgagee’s heir conveying mortgaged pro- 
perty by sale-deed — Suit for redeeming 
mortgage — Maintainabilltv — Entries in rc\’e- 
nue papers — Validity. See 113 I.C. 523. 

Sec. 51. — There is no \'alid registration 
when the document is entered in the wrong 
hook. 52 I.C. 213. Rut see contra 1927 
M. 586=52 M.L./. 482. Where a docu- 

ment IS intended to be registered as a part- 
nership dee<l under the order of the Regis- 
trar hut is by mistake entered in the book 
Iicrtaining to alienations, tlic document is not 
validly rc.gi>^tcrcd as an alienation but is only 
vahflly registered as a partnersliio deed 
1938 I.ah. 255=181 I.C. 747 

Documknt entered in wrong noOK— 
V.xEiDrrv or Ric.irsTR.VTioN.— Where a docu- 
ment which should have been entered in 
Book 1 was entered ,n Book 4 and the mis- 
take was made by the registering officer in 
pood faith and did not injure any innocent 
person. that this error did not make 

*<^5=69 M.L.I. 503 fP.C.)- 
212^ ^^'^' *0*2=162 I.C. 650=1936 c' 
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(2) In Book 1 shall be entered or filed all documents or memoranda 
registered under sections 17, 18 and 89 which relate to immovable propertyj 
and are not wills. 

(3) In Book 4 shall be entered all documents registered under clauses 
(<i) and (/) of section 18 which do not relate to immovable property. 

(4) Nothing in this section shall be deemed to require more than one set 
of books where the office of the Registrar has been amalgamated with the office 
of a Sub-Registrar. 


52. (1) (^) The day, hour and place of presen- 

tation, and the signature of every person presenting a 
document for registration, shall be endorsed on every 
such document at the time of presenting it; 

(b) a receipt for such document shall be given by the registering officer 
to the person presenting the same and 

(c) subject to the provisions contained in section 62, every document 
admitted to registration shall without unnecessary delay be copied in the book 
appropriated therefor according to the order of its admission. 

(2) All such books shall be authenticated at such intervals and in such 
manner as is from time to time prescribed by the Inspector-General. 


Duties of registering 
officers when document pre- 
sented. 


Entries to be numbered 
consecutively . 


S3. All entries in each book shall be numbered 
in a consecutive series, which shall commence and 
terminate with the year, a fresh series being com- 
menced at the beginning of each year. 

54. In every office in which any of the books hereinbefore mentioned are 
_ . , , kept, there shall mbe prepared current indexes of the 

tries "therein” “ contents of such books ; and every entry in such in- 

dexes shall be made, so far as practicable, imme- 
diately after the registering officer has copied, or filed a memorandum of, the 
document to which it relates. 


Indexes to be made by 
registering officers, and 
tlieir contents. 

4 


55. (1) Four such indexes shall be made in all 

registration offices, and shall be named, respectively, 
Index No. I, Index No. II, Index No. Ill, and Index 
No. IV. 


(2) Index No. I shall contain the names and additions of all persons 

executing and of all persons claiming under every document entered or memo- 
randum filed in Book No. 1. . . • 

(3) Index No. II shall contain such particulars mentioned in section 2i 
relating to every such document and memorandum as the Inspector-General 
from time to time directs in that behalf. 

(4) Index No. Ill shall contain the names and additions of all persons 

executing every will and authority entered in Book No. 3, and of the executors 
and persons respectively appointed thereunder, and after the death of tne 
testator or the donor (but not before) the names and addtions of all persons 
claiming under the same. • _ 


NOTES. 

Sec. 52. — Omission on the part of the 
Sub-Registrar to give particulars as to day, 
hour and place of registration is a mere 
irregularity which can be cured under S. 87. 

132 T.C. 881 = 1931 L. 677. 

Cl. (1) (a)* Compliance with — Person 

PRESENTING A DOCU MENT— WhO IS.— To con- 
stitute a presentation under S. 52 (1) (a)- 
it is not necessary that the executant should 


himself or herself personally hand 
document to the registering officer; it is im- 
material by whom the physical act is p 
formed. Where the document is Ij^ndea 
first by an unauthorised person to the Keg** 
trar, who, however, registers it 
the executant admits execution of the djeg 
there is no invalidity and the requir^o^ 
of S. 52 (1) (d) are sufficiently compPw 
with. 1931 L. 677=132 I.C. 881. 
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(5) Index No. IV shall contain the names and additions of all persons 
executing and of all persons claiming under every document entered in Book 

No. 4. 

(6) Each Index shall contain such other particulars, and shall be pre- 
pared in such form, as the Inspector-General from time to time directs. 

56. [Repealed by Act XV of 1929. ] 

57. (1) Subject to the previous payment of the fees payable in that be- 

half, the Books Nos. 1 and 2 and the Indexes relating 
Registering Officers to to Book No. 1 shall be at all times open to inspection 
allow inspection o£ certain any person applying to inspect the same ; and, sub- 

g°v°e cTrfified ’'copies of to the provisions of section 62. copies of entries 

entries. m such books shall be given to all persons applying 

for such copies. 

(2) Subject to the same provisions, copies of entries in Book No. 3. and 
in the Index relating thereto shall be given to the persons executing the docu- 
ments to which such entries relate, or to their agents, and after the death of 
the executants (but not before) to any person applying for such copies. 

(3) Subject to the same provisions, copies of entries in Book No. 4, 
and in the Index relating thereto shall be given to any person executing or 
claiming under the documents to which such entries respectively refer, or to his 
agent or representative. 

(4) The requisite search under this section for entries in Books Nos. 3 
and 4 shall be made only by the registering officer. 

(5) All copies given under this section shall be sig^ned and sealed by the 
registering officer, and shall be admissible for the purpose of proving the con- 
tents of the original documents . 

(B) As to the Procedure on admitting to Registration . 

58. (1) On every document admitted to regis- 

Particulars to be endors- tration, other than a copy of a decree or order, or a 
?o reSistra^ron^"*" admitted ^ registering officer under section 89. 

there shall be endorsed from time to time the follow- 
ing particulars, namely : — 

(o) the signature and addition of every person admitting the execution 
of the document, and, if such execution has been admitted by the represen- 
tative, assign or agent of any person, the signature and addition of such repre- 
sentative, assign or agent ; 


NOTES. 

Sec. 56.— S. 56 which has been repealed 
by Act XV of 1929 ran as follows: — 

“Every Sub-Registrar shall send to the 

Registrar to whom he is 
Copy of en- subordinate, at such inter- 
tries in Indexes vals as the Inspector- 
Nos. I, II and General from time to 

III to be sent by time directs, a copy of 

Sub-Registr a r all entries made by such 
to Regist r a r Sub-Registrar, during 

and filed. the last of such intervals, 

in Indexes Nos. T, II 

and III . 

(2) Every Registrar receiving such copy 
shall file it in his office. 

Sec. 57.— A copy of a deed granted 
under sub-S. (5) is admissible in evidence. 
36 I.C. 673=3 O.L.J. 482; but only sub- 
ject to the provisions of S. 65 of the Evi- 
dence Act. 103 I.C. 752. 

Sec. 57 (5); Construction. — S. 57 only 
shows that, when secondary evidence has in 


any way been introduced as by proof of the 
loss of the original docviment, a copy certi- 
fied by the Registrar shall be admissible for 
the purpose of proving the contents of the 
original, that is. it shall be admitted without 
other proof than the Registrar's certificate 
of the correctness of the copy and shall be 
taken as a true copy. But that does not 
make such a copy a document which may be 
given in evidence without other evidence to 
introduce it. 1929 R. 277. Under S. 57 
(5) a copy is admissible to prove the con- 
tents of the original and the registrar’s en- 
dorsements appearing in the copy is a rele- 
vant fact under S. 35 of the Evidence Act 
as regards presentation and admission of 
execution. 1940 N.L.J. 437=1940 Nag. 
382. 

Sec. 58.— Since the section does not en- 
join the registering officer to endorse an 
admission of execution, such an endorse- 
ment, even if present, is not evidence of an 
admission of execution. 1924 L, 389, An 
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(b) the signature and addition of every person examined in reference to 
such document under any of the provisions of this Act ; and 

(c) any pavment of money or delivery of goods made in the presence of 
the registering officer in reference to the execution of the document and any 
admission of receipt of consideration, in whole or in part, made in his presence 
in reference to such execution. 


(2) If any person admitting the execution of a document refuses to 
endorse the same, the registering officer shall nevertheless register it, but shall 
at the asame time endorse a note of such refusal. 


Endorsements to be dated 
and signed by registering 
officer . 


59. The registering officer shall affix the date 
and his signature to aM endorsements made under 
sections 52 and 58, relating to the same document and 
made in his presence on the same day. 

60. (1) After such of the provisions of section 34, 35, 58 and 59 as apply 

Certificate of registration document presented for registration have been 

^ complied with, the registering officer shall endorse 

thereon a certificate containing the word “registered”, together with the num- 
ber and page of the book in which the document has been copied. 

(2) Such certificate shall be signed, sealed and dated by the registering 
officer, and shall then be admissible for the purpose of proving that the docu- 
ment has been duly registered in manner provided by this Act, and that the 
facts mentioned in the endorsements referred to in section 59, have occurred as 
therein mentioned. 


NOTES. 

endorsement of payment under sub-S. (1) 
(e) raises a presumption that money was 
so paid and onus to disprove it lies on him 
who questions its truth. 90 I.C. 229=1926 
C. 73. 

Secs. 58 and 59: Endorsfment of Re- 
gistration ON BACK OF POCUMFNT If Am=:S- 

TATTON UNPER T. P. AcT. — The signatures 
of the reuistering officer and of the identi- 
fying witnesses affixed to the registration 
endorsement on the back of a document 
under Ss. SR and 59 of the Registration Act, 
are a sufficient attestation under the T. P . 
Act, although under S. 59 of the Registra- 
tion Act. the registering officer is only re- 
quired to affix his signature to all endorse- 
ments made in his presence on the same 
day. and does not require him to sign in the 
presence of the executant. 61 C. 523 
=3R C.W.N. 753=1934 C. 772. 

Secs. 58, 59 and 60: Effect of Registra- 
tion. — The facts mentioned in the endorse- 
ment of the registering officer may be prov- 
ed by those endorsements provided the 
provisions of S. 60 have been complied 
with. 32 Bom.L.R. 1385=1931 B. 105. 

Sec. 60. — The endorsement of a Sub- 
Registrar, duly made under S. 60, is rele- 
vent evidence for proving the execution of 
the document. 17 L. 686=1936 L. 946. 
No presumption of due attestation of ^ a 
document can be made from the registration 
endorsement. 1939 O.A. 507=1939 Oudh 
213=1939 O.W.N. 581. No presumption 
of correctness attaches under S. 60 to a 
statement of relationship made in the en- 
dorsement of the Sub-Registrar. 41 P.L. 
R. 376=1939 Lah. 458. 


Sec. 60 f2) and Evidence Act (1872), 
Sec. 67. — Tf the contention that the Sub- 
Registrar’s endorsement proving admission 
of execution is sufficient proof of execution 
is accepted, in a large majority of cases 
proof of execution such as is con+^emplated 
by S. 67 of the Evidence Act would become 
unnecessary. The effect of the registra- 
tion endorsement is not to prove execution 
as is required by S. 67 of the Evidence Act 
but only to prove an admission made by the 
executant to the Registrar or Sub-Reg’Strar 
in solemn circumstances, and the certificate 
of the Sub-Registrar is admissible not to 
prove execution of the deed but merely to 
prove the admission of execution. The 
effect of the admission is in every case a 
separate question. 1941 O. W. N. 906= 
1941 Oudh 529. But see 1941 Lah. 400 

bifra. A Sub-Registrar’s endorsement, duly 
made under S. 60 is relevant evidence for 
proving the exe^'iition of the document. 
1941 Lah. 400. The certificate of registra- 
tion has an evidentiary value attached to it 
by S. 60 of the Registration Act. But it 
is made applicable only for the purpose of 
proving that the document has been duly 
registered and that the facts mentioned in 
the endorsements made under Ss. 52 and 
58 of the Act has occurred as there mention- 
ed. It proves the admission of execution 
bv the person who purported to execute the 
document. It may be considered for the 
purpose of corroboration, but it cannot serv| 
as substantive evidence. Admission ot 
execution though good against 
and their representatives would not be bino- 
ing on third parties. Mere proof of admis- 
sion of execution would not satisfy the rc- 
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in 


ficate to be copied and docu- 
ment returned - 


61. (1) The endorsements and certificate referred to and mentioned 

sections 59 and 60 shall thereupon be copied into the 
margin of the Register-book, and the copy of the map 
or plan (if any) mentioned in section 21 shall be 
filed in Book No. 1. 

(2) The registration of the document shall thereupon be deemed com- 
plete, and the document shall then be returned to the person who presented the 
same for registeration, or to such other person (if any) as he has nominated in 
writing in that behalf on the receipt mentioned in section 52. 


62, (1) When a document is presented for registration under section 19, 

the translation shall be transcribed in the register of 
Procedure on presenting documents of the nature of the original, and, together 

rTgilt?r1ng®office"r‘ with the copy referred to in section 19, shall be filed 

in the registration office. 

(2) The endorsements and certificate respectively mentioned in sections 


NOTES. 

quirements of S. 67 of the Evidence Act 
which requires that the signature of the exe- 
cutant must be proved to be in his handwrit- 
ing. 1942 N.L.J. 214. A certificate of 
registration though firitna facie evidence that 
the document has been duly regis^tered accor- 
ding to law is not conclusive evidence of 
valid registration. 11 R. 207=1933 R. 194. 
Under S. 60 the certificate signed by the re- 
gistering officer is evidence of the fact that 
the payment of money referred to in the en- 
dorsement was made as tlierein mentioned. 
But the mention in the endorsement of a cer- 
tain person as mortgagor does not prove the 
execution of the deed as a mortgage-deed. 
157 I.C. 567=1935 O.W.N. 892. Where at 
the back of a mortgage-deed there is an en- 
dorsement of the Sub-Registrar that a cer- 
tain sum was paid to the mortgagor in his 
presence, the onus lies on the party <lisnuting 
its correctness to rebut the endorsement. If 
no evidence is given on his behalf to prove 
either that the endorsement is incorrect and 
no payment was actually made or to show 
that the money which was paid before the 
Sub-Registrar was afterwards returned, it 
must be taken that the sum named was paid 
to the mortgagor and that consideration to 
that extent did pass. 13 Luck. 455=1937 O. 
W.N. 760=1937 Oudh 443. See also 1938 
P.W.N. 773. Applicability, where provi- 
sions of the section have been complied with. 
40 A. 434. Registration endorsement is com- 
plete proof of matters stated therein. 96 T. 
C. 401 = 1926 N. 482. Notwithstanding the 
certificate of registration, the registration is 
invalid, if the document lias been presented' 
by an unauthorised person. 37 A. 49=42 I. 
A. 22=28 M.L. J. 577 (P.C. ) . Even if the 
endorsement by a Sub-Registrar on a mort- 
gage-deed as regards presentation purports 
to show an invalid presentation, there is no- 
thing in the Act to prevent a person from 
showing that the endorsement made by the 
Sub-Registrar was inaccurate and proving the 
real facts. 35 C.W.N. 577=1931 P.C. 75 
(P-C.). On the section, see also 1928 P. 
3W ; 102 I.C. 283. The endorsement of re- 
gistration no doubt raises a presumption that 


the executants or their duly accredited agents 
had appeared before the Registrar. But if a 
document is executed by several persons and 
the same is presented for registration by one 
who had a registered power-of-attorney but 
the Registrar’s endorsement does not state on 
whose belialf this power-of-attorney was, nor 
is there a note by the Registrar of the ab- 
sence of the signature of one of the execu- 
tants. the omissions are sufficient to rebut 
the presumption. 35 P.I..R. .316=1934 L. 
262. An endorsement by the registering 
officer, on a sale-deed registered by him, of 
payment of cash tliereundcr in his presence 
bv the vendee to the vendor, is not only ad- 
missible in evidence under S. 60 hut consti- 
tutes evidence of the fact of payment of the 
amount noted as consideration for the deed. 
The onus of proving the contrary is thereby 
shifted on to the partv who derives payment 
of consideration. 1035 O. W. N. 11 = 1935 
O. 86. 

Acts i>one hkforf. KEOtsiFRtKr. offtcf-R — 
PRFst»MPTioN . — Registration is a solemn act 
to be performed in the presence of a compe- 
tent official appointed to act as Registrar, 
wliose duty it is to attend to parties during 
tlie registration and see that the proper per- 
sons arc present and are competent to act and 
arc identified to his satisfaction. An<l all 
tilings done before him in bis official capacity 
and verified by bis signature will be presum- 
e<l to be done duly and in order. 4 Luck. 
452=1929 O, 193. A certificate as to regis- 
tration endorsed on a sale-deed by the Regis- 
tering officer under S. 60 can be looked up- 
on as a relevant piece of evidence for the pur- 
pose of proving its execution. 116 I.C. 911 
= 1029 L. 711. 

Secs. 60 and 61: Omission of peep from 

INDEX DOES NOT I NVAI.IDATF. RF/-.TSTTIATTON . 

Compliance with the provisions of Ss. 60 and 
61 is quite enough for the completion of re- 
gistration of a deed. Therefore an omission 
of the particulars pertaining to such deed 
from the index kept in the registration de- 
partment does not invalidate the registra- 
tion as such, but is only a matter of import- 
ance for the purposes of notice. 11 O.W.N. 
770=1924 O. 283. 
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Power to administer 
oaths and record note to 
substance of statements. 


59 and 60 shall be made oil the original, and, for the purpose of making the 
copies and memoranda required by sections 57, 64, 65 and 66 the translation 
shall be treated as if it were the original. 

63. (1) Every registering officer may, at his 

discretion, administer an oath to any person examined 
by him under the provisions of this Act. 

(2) Every such officer may also at his discretion record a note of the 
substance of the statement made by each such person, and such statement shall 
be read over, or (if made in a language with which such person is not acquain- 
ted) interpreted to him in a language with which he is acquainted, and if he 
admits the correctness of such note, it shall be signed by the registering officer. 

(3) Every such note so signed shall be admissible for the purpose of 
proving that the statements therein recorded were made by the persons and 
under the circumstances therein stated. 

(C) Special Duties of Sub-Registrar . 

64. Every Sub-Registrar on registering a non-testamentary document relat- 

ing to immovable property not wholly situate in his 
own sub-district shall make a memorandum thereof 

reveral-Tub-distrkts. and of the endorsement and certificate (if ^^re- 

on, and send the same to every other bub-Kegistrar 

subordinate to the same Registrar as himself in whose sub-district any part of 

such property is situate, and such Sub-Registrar shall file the memorandum in 

his Book No. 1. 

65. (1) Every Sub-Registrar on registering a non-testamentaiy document 

relating to immovable property situate in more 
Procedure where docu- districts than one sha’l also forward a copy thereof 
ment relates to land in , ^ endorsement and certificate (if any) there- 

several districts. together with a copy of the map or plan (if any) 

mentioned in section 21, to the Registrar of every district in which any part of 
such property is situate, other than the district m which his own sub-district is 

situate. i xt t 

(2') The registrar on receiving the same shall file in his own Book No. 1 

the copy of the document and the copy of the map or plan (if 
forward a memorandum of the document to each of the Sub-Re^trars 
subordinate to him within whose sub-district any part of such P™per^ * 
situate : and ever Sub-Registrar receiving such memorandum shall hie it in nis 

Book No . 1 . 

(D) Special Duties of Registrar. 

66 (1) On registering any non-testamentary document relating to 

immovable property the Registrar sha’l forward a 
Procedure after registra- rnemorandum of such document to each Sub-Registrar 
tion of documents relating subordinate to himcelf in whose sub-district any part 

■ of the property is situate. 

(2) The Registrar shall a^so forward a copy of such document, 

with a copy of the map or plan (if any) mentioned in section 21, to every ot e 
Registrar in whose district any part of such property is situate. ^ 

(3) Such Registrar on receiving any such copy shall file it in his Book 

No. 1, and shall also send a memorandum of the copy to each o* nm- 

Registrars subordinate to him within whose sub-district any part of the p ^ 

perty is situate. 

(4) Every Sub-Registrar receiving any memorandum under this seen i 
shall file it in his Book No. 1. 
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67. On any document being registered under section 30, sub-section (2), a 

copv of such document and of the endorsements and 
certificate thereon shall be forwarded to every Regis- 
trar within whose district any part of the property to 
which the instrument relates is situate, and the Regis- 
shall follow the procedure prescribed for him in 


Procedure after registra- 
tion under section 30, sub- 
section (2) . 


trar receiving such copy 
section 66, sub-section ( 1 ) . 

(E) Of the controlling Poivers of Registrars^ and Inspector-General. 


Power of Registrars to 
superintend and control 
Sub'Registrars . 


68. (1) Every Sub-Registrar shall perform the 

duties of his office under the superintendence and 
control of the Registrar in whose district the office of 
such Sub-Registrar is situate. 


(2) Every Registrar shall have authority to issue (whether on com- 
plaint or otherwise) any order consistent with this Act which he considers 
necessary in respect of any act or omission of any Sub-Registrar su^rdmate to 
him or in respect of the rectification of any error regarding the book or the 
office in which any document has been registered. 

69. (1) The Inspector-General shall exercise 

Power of Inspector-Gene- a general superintendence over all the registr^ion 
ral to superintend registra- offices in the territories under the Provincial oov- 
tion offices and make rules. ernment, and shall have power from time to time to 

make rules consistent with this Act — 


(a) providing for the safe custody of books, papers and documents, 


4 ! ■¥ . 

(b) declaring what languages shall be deemed to be commonly used in 
each district ; 

(c) declaring what territorial divisions shall be recognized under section 

21 : 


(d) regulating the amount of fines imposed under sections. 25 and 34, 
respectively ; 

(^) regulating the exercise of the discretion reposed in the registering 
officer by section 63 ; 

(?) regulating the form in which registering officers are to make memo- 
randa of documents; 

iff) regulating the authentication by Registrars and Sub-Registrars of 
the books kept in their respective offices under section 51 ; 

(h) declaring the particulars to be contained in Indexes Nos. I, II, 
III and IV, respectively ; 

(t) declaring the holidays that shall be observed in the registration 
offices ; and ^ 

(/) generally, regulating the proceedings of the Registrars and Sub- 
Registrars. 


, LEG. REF. 

1 he words “and also for the destruction 
books, papers and documents as 
used no longer be kept” were omitted by Act 
V of 1917. 

NOTES 

Sec. 68 (2). — The Registration Act 
does not give any power to the Sub-Regis- 
trar or Registrar to order the production of 
a document after it has been registered and 
delivered to the party concerned with a view 

C* C- M.— 550 


to examining the stamp-duty thereon and 
making a reference to the Collector, if ne- 
cessary, under S. 33. The snbscc|ucnt pro- 
duction through made in compliance witli an 
illegal demand is not sufficient to bring the 
ca«e within S. 33. 13 L. 745=1932 L. 495 

(F.B.). S. 68 (2) does not confer upon 
the Registrar the power of cancelling the 
registration of a document, the execution of 
which is not denied and which has been al- 
ready registered by a Sub-Registrar. 1933 
L. 786. 
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(2) The rules so made shall be submitted to the Provincial Gov- 
ernment for approval, and after they have been approved, they shall be 
published in the Official Gazette, and on publication shall have effect as if enacted 
in this Act. 

70. The Inspector-General may also, in the exercise of his discretion. 

Power of Inspector- wholly or in part the difference between any 

General to remit fines. levied under section 25 or section 34, and the 

amount of the proper registration fee. 

PART XII 

Of Refusal to Register. 

71. (1) Every Sub-Registrar refusing to register a document, except on 

Reason for refusal to ground that the property to which it relates is not 

register to be recorded, situate within his sub-district, shall make an order of 

refusal and record his reasons for such order in his 
book No. 2 and endorse the words “registration refused** on the document; and, 
on application made by any person executing or claiming under the document, 
shall, without payment and unnecessary delay, give him a copy of the reasons 
so recorded. 

(2) No registering officer shall accept for registration a document 
so endorsed unless and until, under the provisions hereinafter contained, the 
document is directed to be registered. 

72. (1) Except where the refusal is made on the ground of denial of 

execution, an appeal shall lie against an order of a 
Sub-Registrar refusing to admit a document to regis- 
tration (whether the registration of such document is 
compulsory or optional) to the Registrar to whom 
such Sub-Registrar is subordinate, if presented to 
such Registrar within thirty days from the date of the 

order; and the Registrar may reverse or alter such order. 

(2) If the order of the Registrar directs the document to be regfistered 
and the document is duly presented for registration within thirty days after the 
making of such order, the Sub-Registrar shall obey the same, and thereupon 
shall, so far as may be practicable, follow the procedure prescribed in sections 
58, 59 and 60; and such registration shall take effect as if the document had 
been registered when it was first duly presented for registration. 

73. (1) When a Sub-Registrar has refused to Register a document on the 


Appeal to Registrar from 
orders of Sug-Registrar 
refusing registration on 
ground other than denial of 
execution. 


NOTES. 

Sec. 72. — Under S. 72 all that the Re- 
gistrar need do is to reverse or alter the 
order of the Sub-Registrar without neces- 
sarily directing the document to be regis- 
tered. In other words, it is in the power 
of the Registrar, if the Sub-Registrar has 
refused registration on some ground which 
did not entitle him to do so, to remand the 
case to him with a direction to continue in 
accordance with the Registration Act from 
the stage immediately before that where 
the Sub-Registrar had acted contrary to 
that Act. 1940 O.W.N. 600=1940 Oudh 
318. The Act makes a distinction between 
refusal to admit to registration and re- 
fusal to accept for registration: see 73 1. 
C. 182. \Vilful failure of the executant to 
appear before the Sub-Registrar amounts to 
denial of execution. The partners' remedy 


is only under S. 73: 41 I.C. 57; 88 I.C. 494 
= 1925 O. 445=29 O.C. 87. A return of 

the document on the ground of the execut- 
ant’s non-appearance amounts to a refusal to 
register though the order be not actually 
written thereon. 23 I.C. 23=26 M.L.J* 
397. A suit to compel registration hes 
where a document was not registered owi^ 
to non-appearance of executants in time. 47 
B. 290=16 I.C. 614; 34 A. 165; or owii^ 
to presentation out of time. 54 I.C. 562 — 
24 C.W.N. 304. Appeal under this sw- 
tion is a pre-requisite for a suit under 5. 

77. 58 C. 681 = 133 I.C. 591. . 

Sec. 73. — ^The section is not complin 
with when an application under it i 9 _ descno- 
ed as an appeal and there is no verification. 
88 I.C. 149=1925 N. 235. See contra^ 
L.L.J. 217=1924 L. 28. The words 
aforesaid” in the phrase *‘or agent autnoriS-^ 


S. 74] 
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ground that any person by whom it purports to be 
Application to Registrar executed, or his representative or assign, denies its 

ses to register on ground of execution, 

denial of execution. representative, assign or agent authorized as 

aforesaid, may, within thirty days after the making 
of the order of refusal, apply to the Registrar to whom such Sub- 
Registrar is subordinate in order to establish his right to have the document 
registered . 


(2) Such application shall be in writing and shall be accompanied by a 
copy of the reasons recorded under section 71, and the statements in the appli- 
cation shall be verified by the applicant in manner required by law for the 
verification of plaints. 


such case, and also where such denial as aforesaid is made before 

Procedure of Re^istra ^ Registrar in re-^pect of a document presented for 
on such application. ^ registration to him, the Registrar shall, as soon as 

conveniently may be, enquire — 

(a) whether the document has been executed ; 

requirements of the law for the time being in force 
ave been complied with on the part of the applicant or person presenting the 


, NOTES, 

ed as aforesaid” in S. 73 (1) are not mere 
surplusage, and they can only refer to the 
special agent mentioned in S. 32 and S. 33 
of the Act. An application to the Regis- 
trar under S. 73 (1) by a person who is 
not such an agent does not lie, and the Re- 
gistrars order on such an application is, 

invalid. I. L. R 

763^^^ 716=40 P.L.R. 718=1938 Lah. 

Presentation for Recistration . — Where 
c married woman presented before a 

^ub-Kegistrar a relinquishment deed execu- 
cu n favour for registration and the 

^^D‘*'C8>strar having refused to register it. 

®^^futod a power-of-attorney in favour 
fu husband who preferred an appeal to 

l^cRistrar and got the document regis- 
tered, held,^ that the presentation by the 
minor claiming under the document sought 
to be registered was perfectly valid; that the 
power-of-attorney in favour of the husband 
was valid in law by virtue of S. 5 of 'the 
Powers of Attorney Act (1882), even 
though his wife was a minor, and that he 
was competent to present the appeal to the 

S. 73 (1). 142 I. C. 646= 

c application under 

p. /J being dismissed for default, the Regis- 
trar can restore the matter and re-bear the 
ffse. 41 I.C. 57; 34 A. 253=13 I.C. 531 
—9 A.L.J, 188. ‘*^r^ak^nR: of order^* — 
Meaning— I limitation— Starting point. See 
31 L.W 487=1930 M. 490. 

74. — The provisions of S. 74 are 
mandatory, and the Registrar has no juris- 
diction to refer the matter to the Siib-Rcgis- 
^pusequcntly, any order passed by a 
i>ub-Kegistrar on such reference ordering 

prose^tion is illegal. 10 P.L.T. 889=1929 
I . 500. The enquiry is a summary one. 


The result of a criminal trial under S. 83 
may be considered bv the Registrar in an 
enquiry under S. 74: 46 I.C. 878. A spe- 
cial Registrar acting under the rules has also 
power to record ‘statements of witnesses. 20 
I.C. 661 = 18 C.W.N. 605. Fai Hire to pay 
penalty ordered hv registering officer is non- 
compliance with the requirements of law 
within S. 74: 94 I.C. 251 = 1926 L. 451. 

Sec. 75. — Tf in proceedings under S. 73. 
the counsel for the executant states that his 
has no objection to registration, but 
only he does not concede the validity of the 
document, it is an implied admi.ssion of exe- 
cution and the District Registrar has juris- 
diction to order registration. 139 T.C. 61 = 
1932 O. 178. A deed of gift can be regis- 
tered by the donee after donor’s death ev’cn 
without consent of the legal representatives 
of the deceased. 40 M. 204=31 M. L. J. 
690. The _ Registrar acts merely as if he 
wore a Civil Court and no revision lies from 
his order to the Hich Court unrler S. 115 
C.P. Code. 51 M. 245 = .54 M.T..r. .595 
(1). Where a Court finds that a sale-deed 
registered under this section is forged, no 
question of bur<Ien of proof arises. 28 t C 
138. Where a decree directs registration, 
limitation i<; 30 dav<; from date of i 

P. 146-1922 P. 408. The registering officoj 
has no jurisdiction to register a document 
presented after the lapse of 30 davs from the 
date of the order passed by the Registrar 
under S. 75 (1). It is wholly i mniaterial 
when tli^e order made by the Registrar was 
known by or made known to the party con- 

Registrar has no power under 
extend the time for presentation 
of a document. The registration of a docu- 
ment presented after the statutory period can- 
"ot. therefore, but be void. 42 C.W.N. 

A A # *T • 
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document for registration, as the case may be, so as to entitle the document to 
registration . 

^ , . n . . . 75. (l)Tf the Registrar finds that the docu- 

regiL// and ^^procedure has been executed and that the said require- 

thereon. ments have been complied with, he shall order the 

document to be registered. 

(2) If the document is duly presented for registration within thirty days 
after the making of such order, the registering officer shall obey the same and 
thereupon shall, so far as may be practicable, follow the procedure prescribed 

in sections 58, 59 and 60. 

(3) Such registration shall take effect as if the document had been regis- 
tered when it was first duly presented for registration. 

(4) The Registrar may, for the purpo‘?e of any enquiry under section 

74, summon and enforce the attendance of witnesses, and compel them to give 
evidence, as if he were a 'Civil Court, he may also direct by whom the whole 
or any part of the costs of any such enquiry shall be paid, and such costs 
shall be recoverable as if they had been awarded in a suit under the Code of 
Civil Procedure, 1908. 

Order of refusal 1 x t-* tx • *. r 

Registrar. 76. (1) Every Registrar refusing — 

(a) to register a document except on the ground that the property to 
which it relates is not situate within his district or that the document ought 
to be registered in the office of a Sub-Registrar, or 

(b) to direct the registration of a document under section 72 or section 

75 , 1 

shall make an order of refusal and record the reasons for such order in his 
Book No. 2, and, on application made by any person executing or claiming 
under the document, shall, without unnecessary delay,, give him a copy of the 
reasons so recorded . 

(2) No appeal lies from any order by a Registrar under this section or 
section 72. 

77. (1) Where the Registrar refuses to order the document to be registered, 

under section 72 or section 76, any person claiming 
Suit in case of order of y^ider such document, or his representative, assign or 
refusal by Reg.strar. the making of the 

order of refusal, institute in the Civil Court, within the local limits of wh<we 
original jurisdiction is situate the office in which the document is sought to be 
registered, a suit for a decree directing the document to be registered in such 
office if it be duly presented for registration within thirty days after the passing 
of such decree. 


NOTES. 

Sec. 75 (2): Presentation under — If 

CAN TAKE THE PLACE OF PRESENTATION UNDER 

S. 34. — A presentation of documents under 
S. 75 ( 2 ) does not take the place of a pre- 
sentation under S. 34. The procedure to be 
followed after presentation under S. 75 (2) 
is different from the procedure to be follow- 
ed after a presentation under S. 34 and this 
might make a vital difference in a particular 
case. 181 I.C. 747=1938 Lah. 255. 

Sec. 75 (4): Construction — Order of 
Registrar awarding costs. — Sub-S. (4) of 
S. 75 expressly empowers a Registrar to 
send his order for costs for execution exact- 
ly as if they had been awarded in a suit, and 
the method of their recovery is to be in 


accordance with the Code of Civil Procedure, 
t.e., under O. 21. A Civil Court receiving 
such an order for execution cannot refuse 
execution on the ground that 
power to execute it. 45 L.W. 540 — 1937 
Mad. 585=(1937) 1 M.L.J. 635. 

Sec. 76. — Section covers all orders refus- 
ing registration. 48 M.L.J. 221. 
of refusal under this section gives a ires 
starting point and a fresh cause of action. 

19 M.L.T. 397=34 I.C. 769- ^ 

Sec. 77 : Circumstances for C^NSipE^' 
TiON. — In a suit under S. 77 all ' 

quired to be shown by the P»auitift is as 
whether the document was execiUed hy ^ 
alleged executant, and whether 
ments of law as to presentation for rcgis- 


S. 77] 


The Registration Act (XVI of 1908). 


4397 


(2) The provisions contained in sub-sections (2) and (3) of section 75 
shall, mutaiis mutandis, apply to all documents presented for registration in 
accordance with any such decree, and, notwithstanding anything contained in 
this Act, the document shall be receivable in evidence in such suit. 


NOTES. 

tration in due time to the proper officer and 
in the manner generally prescribed by the 
Act had been complied with by the person 
presenting the document for registration. 
Where a document is alleged to have been 
executed by a pardanashin lady, the question 
whether the document was executed under 
circumstances which would make it operative 
as against a pardanashin lady is alien to the 
enquiry under S. 77: 139 T.C. 234=55 

C.L.J. 107=1932 C. 588. S. 77 controls 
S. 34. See 1933 M.W.N. 1373. It is set- 
tled law that in a suit under S. 77 all that is 
required to be shown by the plaintiff is whe- 
ther the document was executed or not (or 
also in some cases whether certain require- 
ments of the law as to presentation for re- 
gistration have been complied with) . In 
such a suit, the Court is concerned not with 
the validity but with the genuineness of the 
document sought to be registered, that is, 
whether the document has been executed by 
the person by whom it is alleged to have 
been executed. 1938 Rang.E.R. 102=1938 
Rang. 176. In interpreting an order of a 
Registrar one should not merely look to the 
form but should look to its substance as 
well. See 179 I.C. 708=1939 Rang. 50. 
A suit for compulsory registration of a deed 
is liable to be dismissed if its execution is 
not proved. The fact that the alleged exe- 
cutant did not appear before the registration 
officers does not amount to an adfuission on 
his part in regard to the execution of the 
document. 39 P.L.R. (J. & K.) 4.5. No 
suit for compulsory registration under S. 
77 can be based on a iantpercd document . 
56 C.L.J. 413. Before a plaintiff can in- 
stitute a suit under this section, he must 
have followed the other provisions of this 
Act to get the document registered. 44 I. 
C. 361; 27 C.L.J. 538=73 T.C- 182. So 
when the Sub-Registrar’s refusal has not 
been appealed against to the Registrar, the 
suit is not maintainable. 102 P.R. 1917; 
43 I.C. 294 ; 4 R. 500=99 I.C. 998. .S'r.’ 

also 134 I.C. 481; 58 C. 681 = 133 I.C. 591 
(appeal under S. 72 is pre-rcfiuisitc of a 
suit under S. 77); 134 T.C. 482 (where 

order of refusal is not made, suit will be 
prernature) . Registration is an act of the 
Registrar of an administrative character an<l 
any error committed by him may be regard- 
ed as an error of procedure covered b\' S. 
87, The registration of a <lccd is not neces- 
sarily invalid by reason of a failure on the 
part of the registering officer to compl>- with 
the provisions of the Act. There is a clear 
distinction between a defect in proccflure 
that is the fault of the registering officer 
for which the person presenting the docu- 
ment is in no way responsible, and a mistake 


made by such a person in complying with 
the statutory provisions of the Act. The 
requirements of the Act must be followed 
by the person presenting the document- 116 
I.C. 317=1929 L. 409. Where on a refer- 
ence under S. 34 (4), the Registrar refused 
registration, but there was no note of the 
Sub-Registrar's refusal, the party need not 
apply to the Registrar again, but can file a 
suit. 1925 M. 619=48 M.L.J. 221. See 
also 1942 Pesh. 37. Dismissal of an appli- 
cation for registration for absence of par- 
ties. amounts to refusal of registratiin en- 
titling the applicant to sue. 54 I.C. 570. 
So also return of documents for drawing 
a new deed, or for clearing certain ambi- 
guous passages. 41 P.R. 1917=41 I.C. 76. 
So also refusal to accept for registration 
as being tinie-barred. 40 M. 759=40 I.C. 
i^2=33 M.L.J. 51. See also 1939 Rang. 
50; 1939 Bom. 254=41 Bom. L. R. 470. 
Where the order of Sub-Registrar states 
that he could neither register nor refuse to 
register because the executant died and none 
of his representatives were forthcoming it 
amounts to a refusal. 8 L. 208=1927 L. 
395. Right of suit under S. 77 not affected 
by failure of Sub-Registrar to secure attend- 
ance of executants. 16 Pat. 660=1938 Pat. 
136. Plaintiff claiming to be the ostensible 
owner is not a representative of the alleged 
benamidar ; and so he cannot present the 
sale-deed for registration, and a suit under 

S. 77 could not be maintained by him. 58 
C. 681 = 133 T.C. 591. As regards refusal 
to register on account of insufficient <les- 
cription of property, .rcc 49 B. 40=84 I.C. 
416. In a suit the Court has only to con- 
sider the gctiuincncss and not the validity 
of the document. 60 I.C. 869=19 A.L.J. 
224 ; 25 T.C. 778; 62 I.C. 789=2 L. 202. 
•SVe also 23 T.C. 10: 31 T.C. 867=11 N. 

T. .R. 177; 89 I.C. 57=1925 C. 1257; 164 
T.C. 315. No a<lmis«ion of execution is 
necessary to a decree for registration but 
consenting to a flecree may amount to ad- 
mission of execution. 63 I.C. 785. Where 
registration of a doctiment is effected pur- 
suant to an ex parte decree in a suit under 
S. 77. but the ex parte decree is later on set 
aside, the registration effected under the 
decree is tpso facto cancelled even without 
an application by the contesting partv to 
have flic original registration cancelled. 
And if within 30 days of that order the 
document be not presented for registration 
It becomes inoperative. 141 I.C. 384=1933 

, v_ regards parties to the suit, 

ffV, ir 57=1925 C. I2S7; 31 I.C. 867 

— 11 IN.L^.K. 177. For a suit under the 
section, valuation for purposes of jurisdic- 

VoA plaintiff. 53 C. 

1023=30 C.W.N. 951=1926 C. 1091. 
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IS. 78 


Fees to be fixed by Pro- 
vincial Government. 


PART XIII. c 

Of the Fees for Registration, Searches and Copies. 

78. * * *] The Provincial Govern- 

ment shall prepare a table of fees payable — 

(a) for the registration of documents; 

(&) for searching the registers; 

(c) for making or granting copies of reasons, entries or documents, 
before, on or after registration; 
and extra or additional fees payable — 

(c?) for every registration tmder section 30; 

(e) for the issue of commissions; 
for filing translations; . 
for attending at private residences : 
for the safe custody and return of documents; and 
(t) for such other matters as appear to the Provincial Government neces- 
sary to effect the purposes of this Act. 


(/) 

iff) 

(h) 


LEG. REF. 

iThe words “Subject to the approval of 
the Governor-General in Council*’ were 
omitted by Act XXXVIII of 1920. ‘ 

NOTES. 

Suit for specific Performance— Main- 
tainability. — S. 77 does not provide the 
exclusive relief to a plaintiff who has paid 
consideration and earnest money to the de- 
fendant who has promised the transfer to 
him of the immovable property. The mere 
failure of a suit under that section or its in- 
fructuous termination cannot operate as res 
judicata in a suit brought for the specific 
performance of the original contract and for 
recovery of P<^ssession of the 

property. 54 A. 68=136 I.C. 561. See 

^^^uIt^under ' *77— Other claims— Join- 

OF No other claim can be coupled with 

the prayer to enforce registration of a docu- 
ment under S. 77 : 56 C. L. J. 413. 
under— Decree by trial Court — Appellate 
Court ordering that plaintiff was not entitled 
to registration but entitled to return of con- 
s?deration-Effect of order-Second appeal 

—Held, that the decision was merely » deci 

sion on a question of law 

Court was, therefore, entitled to interfere 

second appeal. 164 I.C. 315. Javs from 

Limitation.— A suit within 30 days trom 

the date of dismissal of a review 

a prior order refusing to regist , 

loth fay ifr holiday Ae =uit can be filed^on 

r 72 °r"TL plriod of limitation 

Sa^^s^r'om the date ‘t”" 33= 

?^‘*f'’wN‘'*20 4 ° P.R. 1917=41 I.C. 76. 

' 29l'==20 I.C. 914. Where an 
riafusal to register is passed in the 
order oarties immediately after 

Inquiry%y‘the R?|utrar. so that the person 


concerned knows that his request has been 
refused, then time should be calculated from 
the date of the order. But if the order was 
not so pronounced and the person concerned 
does not know that his request has been 
refused, then time should be calculated only 
from the date when the order was comm^i- 
cated to the party. 59 M.L.J. 585. Per 
Veukatasubba Rao, J . — There can be no 
valid order unless it is made after notice to 
parties affected by it or it is communicated 
to them in the absence of such notice. 53 
M. 491 = 1930 M. 490=59 M.L.J. 585. A 
suit is competent under S. 77, where me 
Registrar has made an order under b. .45, 
which in effect is a refusal to excuse delay 
in presentation for sufficient cause, called m 
the Act “urgent necessity’ or unavoidable 
accident.” 53 B. 644=31 Bom.L.R. 676; 
1929 B. 365. The rejection of an applica- 
tion on the ground that it is time barred is 
as much an order of refusal as a refusal to 
register on the merits, 53 M. 491=1930 
M. 490=59 M.L.J. 585. Time provided 
under this section for a suit cannot be 
tended under S. 14, Limitation Act. 24 C. 
W.N. 4=30 C.L.I. 455 (F.B.); also ^ 
I C. 228=24 C.W.N. 29; 89 I.C. 884 (1) 
= 1926 N. 126. Appellate Court can stay 
registration decreed by lower Court. 1945 
M. 401 (1)=47 M.L.J. 735. A .suit for 

specific performance is not maintairiaDle ii 
remedy by suit under section is time-barred. 
50 M.L.J. 674=49 M. 302=1926 M. 5:W. 
But see 95 I.C. 187 <P.). Independentiy 
of S. 77 of the Act, a suit to compel me 
registration of a document does not l»e. 
95 I.C. 187=1926 P. 89. Only parties to 
the deed can be made parties m a registration 
suit and a third person is not entitled t 
challenge the decision in su^ T 

teral proceeding. 116 I.C. 317=1929 L. 
409. Registration of a document was re 
fused on 3-11-1928, the smt under S. 77 was 
filed on 1-12-1928. The defendant who was 
a lunatic on the date of suit died on 
15-12-1928 and his heirs were substituted on 


S. 82 ] 
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79. A table of the fees so payable shall be published in the Official Gazette, 

and a copy thereof in English and the vernacular Ian- 
Publication of fees. guage of the district shall be exposed to public view 

in every registration office. 


Fees payable on presenta- 
tion. 


80. All fees for the registration of documents 
under this Act shall be payable on the presentation of 
such documents. 


PART XIV. 


Of Penalties. 


81 . Every registering officer appointed under this Act and every person 

. employed in his office for the purposes of this Act, 

e^doTstag. charged with the endorsing, copying, trans- 

lating or registering docu- lating or registering of any document presented or 
ments with intent to injure. deposited under its provisions, endorses, copies, trans- 
lates or registers such document in a manner which 
he knows or believes to be incorrect, intending thereby to cause or knowing it to 
be likely that he may thereby cause, injury as defined in the Indian Penal Code, 
to any person, shall be punishable with imprisonment for a term which may 
extend to seven years, or with fine, or with both. 


Penalty for making false 
statements, delivering false 
copies or translations, false 
personation, and abetment. 


82 . Whoever — 


(a) intentionally makes any false statement, whether on oath or not, 
and whether it has been recorded or not, before any officer acting in execution 
of this Act, in any proceeding or enquiry under this Act ; or 

(b) intentionally delivers to a registering officer, in any proceeding 
under section 19 or section 21, a false copy or translation of a document, or a 
false copy of a map or plan ; or 

(c) falsely personates another, and in such assumed character presents 

any document, or makes any admission or statement, or causes any summons or 
commission, to be issued, or does any other act in any proceeding or enquiry 
under this Act ; or ; 

(d) abets anything made punishable by this Act ; 


18-1-1^9. Held, the suit was not barred by 
limitation ; it cannot be said that there was 
no legally instituted suit on 1-12-1928, simply 
because no guardian ad fitetn was appointed ; 
nor can it be said that the suit was institut- 
ed only on the date of substitution of the 
heirs of the original defendant. 38 C.W. 
N. 900=1934 C. 833. 

Sec. 82.— Fraudulent or dishonest inten- 
tion is not a necessary ingredient for an 
offence under S. 82: 23 Cr.L.J. 303=1922 

N. 86. Conviction based on a comparison 
of a thumb impression on the docviincnt witli 
that taken in Court is not legal. 1 P. 242 
=23 Cr.L.J. 638. But see 6 P. 305=104 
I.C. 626 (2)=28 Cr.L.J. 850 (2). 

Sec. 82 <c) : Aim'Licabili i y — .Assum- 
ing NAME OF NON-EXISTENT PIIK.SON Ik OF- 

FENCE. — The wording of S. 82 (f). Kegis- 
tration ^Act, is "whoever falsely personates 
another" which is quite different from 
"whoever falsely assumes a fictitious 
name." To constitute an offence under 
S. 82 (c), the accused should have per- 


sonated another person. Merely assuming 
the name of a person not in existence is not 
an offence under the section. (Cr. Appeal 
No. 1930 of 1922 and 4 M.H.C.R. 18. 
Foil.) 42 L.W. 662=1935 M. 913. As to 
sentence in case of a harmless lie, see 1936 
Cal. 418. 

Sec. 82 (d). — Where a person assists 
another in wrongful personation before the 
registration officer, he is guilty of an offence 
under S. 82 (</>. 143 I.C. 15=1933 C. 
481 . 

Secs. 82 and 83: Sanction for prose- 
cution — If coNiuTioN PRECEDENT . — Permis- 
sion of the authorities mentioned in S. 83 
is necessary before an accused can be prose- 
cute<l under S. 82. A prosecution w'ithout 
sanction is illegal and not merely an irregu- 
larity which can be cured. A sanction 
obtained after committal to sessions and 
before the hearing commences in tlie Ses- 
sions Court is of no avail and does not vali- 
date the trial. Nor is the defect one curable 
by S. 537 of the Criminal Procedure Code. 
1934 A.L.J. 965=1934 A. 963 (F,B..). 


4400 


The Civil Court Manual (Imperial Acts). [S. 83 


shall be punishable with imprisonment for a term which may extend to 
seven years, or with fine, or with both. 


83. (1) A prosecution for any offence under this Act coming to the 

Registering officer may knowledge of a registering officer in his official 
commence prosecutions. capacity may be commenced by or with the permission 

of the Inspector-General *[* * *] the Registrar 

or the Sub-Registrar, in whose territories, district or sub-district, as the case 
may be, the offence has been committed. 

(2) Offences punishable under this Act shall be triable by any Court or 
officer exercising powers not less than those of a Magistrate of the second class. 

Registering officers to be . ^ registering officer appointed 

deemed public servants. tinder this Act shall be deemed to be a public servant 

within the meaning of the Indian Penal Code. 

(2) Every person shall be legally bound to furnish information to such 
registering officer when required by him to do so. 

(3) In section 228 of the Indian Penal Code, the words “judicial 
proceeding” shall be deemed to include any proceeding under this Act. 

PART XV. 


Destruction of unclaimed 
documents. 

Registering officer not 
liable for thing houa fide 
done or refused in his 
official capacity. 

Nothing so done invali- 
dated by defect in appoint- 
ment or procedure. 


Miscellaneous . 

85. Documents (other than wills) remaining 
unclaimed in any registration office for a period 
exceeding two years may be destroyed. 

86. No registering officer shall be liable to any 
suit, claim or demand by reason of anything in good 
faith done or refused in his official capacity. 

87. Nothing done in good faith pursuant to this 
Act or any Act hereby repealed, by any registering 
officer, shall be deemed invalid merely by reason of 
any defect in his appointment or procedure. 


LECx. REF. 

Words “the Branch Inspector-General of 
Sindh” omitted by A.O., 1937. 

NOTES. 

Sec. 83. — There can be no trial under 
this section without permission from the 
officer referred to in S. 83: 22 Cr.L.J. 750 
=64 I.C. 142; 38 A. 354. See also 4 R. 
437=99 I.C. 401 = 1927 R. 61, overruling 1 
R. 229. S. 83 of the Registration Act is 
not prohibitory' either in terms or in inten- 
tion. On the contrary it is an enabling 
section and provides that a prosecution for 
any offence which comes to the knowledge 
of a registering officer in his official capacity 
may be commenced by or with the permis- 
sion of specified registration officers. The 
section has no application whatever to cases 
in which offences are committed under the 
Act, but those offences do not come to the 
knwlcdge of the registering officer. T.L.R. 
(1937) Bom. 359=39 Bom.L.R. 85=1937 
Bom. 191. The first two lines in S. 83 (1) 
of the Registration Act clearly shows that 
the section applies only to prosecutions for 
offences under the Registration Act which 
have come to the knowledge of the Register- 
ing Officer in his official capacity as Regis- 


tering Officer. Where an offence has not come 
to the knowledge of such an officer before 
a complaint in respect of it was made to a 
Court on the information of a Revenue 
(Officer, no question of obtaining permission 
from the officer of the Registration Depart- 
ment arises. 1939 A.M.L.J. 132. On this 
point, see also 40 M.L.J. 211; 40 M. 880; 
39 A, 293; 87 I.C. 913=26 Cr.L.J. 1025. 
Where Registrar refuses to sanction prose- 
cution, High Court cannot interfere. The 
remedy of the aggrieved party is by a peti- 
tion to the Board of Revenue. 23 Cr.L.J* 
415=1923 P. 155. 

Sec. 87. — The operation of S. 87, does 
not extend to those cases in which an appli- 
cation for registration is made out of time. 
178 I.C. 505=1939 Pat. See also 1940 
Oudh 318. Where there is nothing p" 
the record to show that an. official 
has not been duly appointed, the pre- 
sumption would be that he has been *1^^ 
appointed by the Registrar. Even if all the 
necessary qualifications to give power to the 
Registrar were not fulfilled, still S. o/ 
would cover any defect in such appointmeiu. 
1935 L. 301. Where the facts of a case do 
not show a defect of procedure, but on the 
contrary they disclose a want of juusdiC’? 
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88. (1) Notwithstanding anything herein contained, it shall not be neces- 

sary for any officer of Government, or for the Ad- 
Registration of docu- ministrator-General of Bengal, Madras or Bombay, 
ments executed by Govern- Official Trustee or Official Assignee, or for 

public functionaries. bhenrt. Receiver or Registrar of a High Court, 

to appear in person or by agent at any registration 
office in any proceeding connected with the registration of any instrument 
executed by him in his official capacity, or to sign as provided in section 58. 

(2) Where any instrument is so executed, the registering officer to whom 
such instrument is presented for registration may, if he thinks fit, refer to any 
Secretary to Government or to such officer of Government, Administrator- 
General, Official Trustee, Official Assignee, Sheriff, Receiver or Registrar, as 
the case may be, for information respecting the same, and, on being satisfied of 
the execution thereof, shall register the instrument. 

89. (1) Every officer granting a loan under the Land Improvement Loans 


NOTES. 

tion in the registering officer, S. 87 does not 
apply. 35 O.W.N. 354=1931 P.C. 52=60 
M.L.J. 441 (P.C.). Wliere a registering 
officer acts with due care but takes a mis- 
taken view of the law, tlie mistake must be 
treated as a defect in his procedure, to wliich 
the provisions of S. 87 apply. 27 N.L.R. 
116=134 I.C. 286—1931 N. 159. In seek- 
ing to apply S. 87 it is important to distin- 
guish between defects in the procedure of 
the Registrar and lack of jurisdiction. 
Where the Registrar has no jurisdiction to 
register, as where person, not entitled to 
, so, presents for registration, or where 
there is lack of territorial jurisdiction or 
where the presentation is out of time, S. 87 
is inoperative. On the other hand, if the 
Registrar Iiaving jurisdiction lias made a 
nustake in the exercise of it, S. 87 takes 
effect. Where, therefore, a document not 
duly stamped is admitted for registration, 
the mistake is an error in procedure and is 
cured by S. 87; 56 I . A . 379=7 K. 62-1 = 
1^9 P.C. 279 (P.C.), 1935 L. 416. 

\yhere a document is presented for registra- 
tion after four months from date of execu- 
tion, and the delay is not accounted for, the 
Registrar Ijas no jurisdiction to register 
it, and the mere fact that he registers 
such document does not take the <locumcnt 
out of the ambit of S. 49. Prcscitfalion <il 
the zvrong tiuie stands on the same fooling 
as a presentation by the rerong person, anrl 
m cither event, the defect is not a mere 
defect in procedure on the part of the 
Registrar so as to bring into play the provi- 
sion of S. 87. In either case the Registrar 
has no jurisdiction to register. 11 R. 207 
— 1933 R, 194. A registration by a Regis- 
trar in good faith, though having an 
interest in the property registered, is valid. 

Id A' I. A. 224=39 M.L.J. 263 

(P.C.). As regards curing of tlcfects in 
pr^edure; see 47 A. 294=84 I.C. 786. 
Where a document is presented to the Sub- 
Registrar for registration after the expiry 
of four months from the date of the c.xc- 

C.C.M. — 5.51 


ciition, under S. 23, the Sub-Registrar has 
no jurisdiction to entertain the application 
or to register the document, and the defect 
cannot^ be cured by S. 87: 11 R. 15=141 
I.C. 705. A Court cannot take cognizance 
of any irregularity in rcgistcation of a docu- 
ment when it appears to be duly stamped 
and registered. 36 B. 564=14 I.C. 353. 
Registration of a mortgage bond written on 
wrong stamp is not rendered invalid. 5 R, 
666. An improper registration could not 
affect ibe validity of a document. 29 C. 
k.J. 305=51 I.C. 88=23 C.W.N. 534. 
Fraud on registrar is egui\-alent to non- 
registration. 50 I.C. 220=21 O.C. 341. 
A conveyance dealt with several plots of 
land, some of which were described to be 
within the local limits of the jurisdiction of 
the Sub-Registrar and the others witliin the 
local limits of the Sa<lar Sub-Registrar, 
both of whom were subordinate to same 
Registrar. The oflice of the Sub-Registrar 
was amalgamated with that uf the Registrar 
and tlie conveyance was registered with the 
Registrar and the Registrar tlid not state 
that he was actin.g as Registrar pursuant to 
tli^cretion under S. 39. It was found subse- 
quently that the jilots of Iniitl described to 
be within the local limits of the j nri sdiction 
of the Sub-Registrar ha'^1 no existence. 
Held, tliat, having regard to S. 87, the fact 
that the Registrar <lid not state that he was 
acting as Registrar pursuant to discretion 
under S. 30 <li(| not make the registration 
invalid an<l ineffective. 58 C. 133=133 I.C. 
110. Omission by Sub-Registrar to give the 
particulars (as to date, hour and place) 
mentioned in S. 52, is one whicli can be 
cured under this section. 132 I.C. 881 = 
1931 L. 677. The registration of a docu- 
ment presented by some of the representa- 
tives of an executant who ib dead at the 
tunc of the presentation of tlic document is 
good registration. Even assuming the pro- 
cedure adopted is defective, such a defect is 
curable by S. 87; 58 C. 876=1932 C. 110. 
5c,' also 1940 Oudh 318. 

Sec. 89. — The failure of the Collector to 
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Act, 1883, shall send a copy of his order to the regis- 
tering officer within the local limits of whose juris- 
diction the whole or any part of the land to be 
improved or of the land to be granted as collateral 
security, is situate, and such registering officer shall 
file the copy in his Book No. 1. 


Copies of certain orders, 
certificates and instruments 
to be sent to registering 
officers and filed. 


(2) Every Court granting a certificate of sale of immovable property 
under the Code of Civil Procedure, 1908, shall send a copy of such certificate to 
the registering officer within the local limits of whose jurisdiction the whole or 
any part of the immovable property comprised in such certificate is situate, anA 
such officer shall file the copy in his Book No. 1. 


(3) Every officer granting a loan under the Agriculturists* Loans Act, 
1884, shall send a copy of any instrument whereby immovable property is mort- 
gaged for the purpose of securing the repayment of the loan, and if any such 
property is mortgaged for the same purpose in the order granting the loan, a 
copy also of that order, to the registering officer within the local limits of whose 
jurisdiction the whole or any part of the property so mortgaged is situate, and 
such registering officer shall file the copy or copies, as the case may be, in his 
Book No. 1 . 


(4) Every Revenue-officer granting a certificate of sale to the purchaser 
of immovable property sold by public auction shall send a copy of the certificate 
to the registering officer within the local limits of whose jurisdiction the whole 
or any part of the property comprised in the certificate is situate, and such 
officer shall file the copy in his Book No. 1 . 

Exemptions from Act. 

90. (1) Nothing contained in this Act or in the 

Exemption of certain, Indian Registration Act, 1877 , or in the Indian Regi®- 
documents executed by or tration Act, 1871, or in any Act thereby repealed; 
in favour of Government. shall be deemed to require, or to have at any time 

required, the registration of any of the following documents or maps, namely. • 

(a) documents issued, received or attested by any officer engaged in 
making a settlement or revision of settlement of land-revenue, and which form 
part of the records of such settlement ; or 

(b^ documents and maps issued, received or authenticated by any officer 
engaged on behalf of Government in making or revising the survey of any land, 
and which form part of the record of such survey; or 

(c) documents which, under any law for the time being in force, are filed 
periodically in any revenue-office by patwaris or other officers charged with the 
preparation of village-records ; or 


NOTES. 

send a copy of the order to the Sub-Regis- 
trar for registration as required by S. 89 
of the Registration Act cannot affect the 
operation of S. 7 of the Land Improvement 
Loans Act. The Registration Act itself 
provides no penalty for non-compliance with 
the provisions of S. 89. There is also no 
provision in the Land Improvement Loans 
Act which requires that a copy of the order 
sanctioning the loan should be sent to the 
Sub-Registrar. 182 I.C. 635=41 Bom.L. 
P.L.H. 770=1936 L. 26. 


Sec. 90 . — Rajinama notices under 
Revenue Code need no registration. 45 xi* 
898 ; 41 B. 170. A lease by Government 
needs no registration. 43 M. 65=37 
J. 332; 9 O.L.J. 629=1923 O. 114: 6 F- 
446=104 I.C. 209. Where the wording ot 
the leases clearly and definitely 
use and occupation of each of the building , 
they must be taken as leases of ^mmovaDic 
property falling under S. 17 (i) (“)» 

not exempt under S. 90 (i) (cf) ps 
or assignments of an interest in land. 

R. 257=1939 Bom. 183. 
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(c?) sanads, inam title-deeds and other documents purporting to be or to 
evidence grants or assignments by Government of land or of any interest in 
land ; or 

{e} notices given under section 74 or section 76 of the Bombay Land 
Revenue Code, 1879 of relinquishment of occupancy by occupants or of aliena- 
ted land by holders of such land. 

(2) All such documents and maps shall, for the purposes of sections 48 
and 49, be deemed to have been and to be registered in accordance with the 
provisions of this Act, 

91 . Subject to such rules and the previous payment of such fees as the 

Inspection and copies of Frovincial Government prescribes in this behalf, all 
such documents. documents and maps mentioned in section 90, clauses 

. j , (^)» (^)» C^) and (^), and all registers of the docu- 

ments mentioned m clause (d), shall be open to the inspection of any person 

inspect the same, and, subject as aforesaid, copies of such document 
shall be given to all persons applying for such copies. 

93. [Repeals.] Repealed by Act I of 1938, Sec. 2, and Sch. 


THE REGISTRATION OF FOREIGNERS ACT (XVI OF 1939). 

[8th April, 1939. 

An Act to provide for the registration of foreigners in British India. 

\yHEREAs it is expedient to provide for the registration of foreigners enter- 
ing, being present in, and departing from, British India; 

It is hereby enacted as follows : — 


Short title and extent. 


1. (1) This Act may be called The Registra- 

tion OF Foreigners Act, 1939. 

(2) It extends to the whole of British India. 


Definitions. 2. In this Act — 

(a) the word '^foreigner'* shall denote a person who is not — 

(i) a British subject domiciled in the United Kingdom; or 

(ii) a British Indian subj^ect ; or 

(iii) a ruler or subject of an Indian State; or 


(iv) a person duly appointed by a foreign Government to exercise diplo- 
matic functions ; or 

(v) a consul or a vice-consul ; 

(&) “prescribed** means prescribed by rules made under this Act. 

3. The Central Government may, after previous publication, by notification 

Power to make rules Official Gazette, make rules with respect to 

, . foreigners for any or all of the following purposes, 

that is to say — ^ t' t' » 

^ requiring any foreigner entering, or being present in, British 


^ ^ LEG. REF. 

» S. 92 Omitted by A.O., 1937. 


2 The Schedule repealed by Act I of 1938. 
o. -s and Sch. 
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India to report his presence to a prescribed authority within such time and in 
such manner and with sucli particulars as may be prescribed ; 

- T* any foreigner moving from one place to another place 

m British India to report, on arrival at such other place, his presence to a pres- 
cribed authority within such time and in such manner and with such particulars 
as may be prescribed; 

requiring any foreigner who is about to leave British India to 
report the date of his intended departure and such other particulars as may be 

prescribed to such authority and within such period before departure as may be 
prescribed ; » 

foreigner entering, being present in, or departing 
to produce, on demand by a prescribed authority, such proof 
of his identity as may be prescribed ; 

(^) requiring any person having the management of any hotel, board- 
mg-house, sarai or any other premises of like nature to report the name of any 
foreigner residing therein for whatever duration, to a prescribed authority within 
such time and in such manner and with such particulars as may be prescribed ; 

(/) .fo** requiring any person having the management or control of any 
vessel or aircraft to furnish to a prescribed authority such information as may 
prescribed regarding any foreigner entering, or intending to depart from, 
British India in such vessel or aircraft, and to furnish to such authority such 
assistance as may be necessary or prescribed for giving effect to this Act; 

(^) fur providing for such other incidental or supplementary matters as 
may appear to the Central Government necessary or expedient for giving effect 
to this Act. 


4. If any question arises with reference to this Act or any rule made 

Burden of proof. thereunder, whether any person is or is not a 

foreigfner, or is or is not a foreigner of a particular 
class or description, the onus of proving that such person is not a foreigner 
or is not a foreigner of such particular class or description, as the case may be, 
shall, notwithstanding anything contained in the Indian Evidence Act, 
1872, lie upon such person. 


5 . Any person who contravenes, or attempts to contravene, or fails to 
Penalties. comply with, any provision of any rule made under 

this Act shall be punished, if a foreigner, with impri- 
sonment for a term which may extend to one year or with fine which may extend 
to one thousand rupees or with both, or if not a foreigner, with fine which may 
extend to five hundred rupees. 


6. The Central Government may, by order, declare that any or all of the 
■o ^ , provisions of the rules made under this Act shall not 

appH^ti^on* of apply, or shall apply only with such modifications or 

subject to such conditions as may be specified in the 
said order, to or in relation to any individual foreigner or any class or 
description of foreigner : 


Provided that a copy of every such order shall be placed 9*^ 
the table of both Houses of Central Legislature as soon as may be after its 
promulgation. 


7. No suit, prosecution or other legal proceeding shall lie against any 
Protection to persons act- person for an 3 rthing which is in good faith done or 


ing under this Act. 


intended to be done under this Act. 
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8. The provisions of this Act shall be in addition to, and not in derogation 
It other laws of, the provisions of the Foreigners Act, 1864 and any 

other law for the time being in force. 


THE RELIGIOUS ENDOWMENTS ACT (XX OF 1863).^ 

PREFATORY NOTE. — The Religious Endowments of the country in the early part 
of the 19th century were under the direct charge and superintendence of the Board of 
Revenue. But owing to missionary agitation in England and from the Government’s 
consistent and old fixed policy of non-connection with the religious or the religious endow- 
ments of the Indians, the endowments were restored to their former trustees by the 
middle of the 19th century. The Religious Endowments Act is the result of the decision 
of the Government to divest its officers of all direct superintendence and control of religious 
and charitable institutions in India, transferring their functions to managers or 
managing committees, and merely making provision for intervention by the Civil Courts 
on application made by any person interested in the institution. This policy, however, did 
not long remain unchallenged, and since 1866 there have been constant complaints, especially 
in the Madras Presidency, as to the inefficacy of the Act to prevent the squandering or 
misappropriation of the funds of such endowments. The Dharma Rakshana Sabah of 
Madras is a Society formed with the object of facilitating the working of this Act and 
prevent abuse. (See Mr. Ganapathi Iyer’s book on Religious Endowments; see also 
for Madras, the Madras Hindu Religious Endowments Act. ) 

CONTENTS. 


PREA^rBI.E. 

Sections. 

1. {Repealed.'] 

2. Interpretation clause. 

'^Civil Court” and “Court”. 

•'1. Government to make special provi. 
Sion respecting mosques, etc. 

4. Transfer to trustees, etc. of trust 

property in chaigo of Revenue Board. 

Cessation of Board’s powers as to 
such property, 

5. Procxjrlure in case of dispute as to 
right of succession to vacated triisteeship. 

Powers of managcis appointed by 

Court. 

(5, Rights, etc., of trustees to whom pro* 
poi-ty is transferred under section 4. 
Appointment of committees. 

7. Con.stitution and duties of commit- 
tees. 

8. Qualifications of member of com- 
mittee. 

Ascertaining wishes of persons inte- 
rested. 

9. Tenure of Office. 

Removal. 

10. Vacancies to be filled. 

Procedure. 

Wlien Court may fill vacancy. 

11. No member of committee to be also 
trustee, etc., of mosque, etc. 

12. On appointment of committee. Board 
an<l local agents to transfer property. 


LEG. REF. 

1 Short title ^Tleligious EndowTnents Act, 
1R0.3”. Ree the Indian Short Titles Act 
(XIV of 1897). 

For the Statement of Objects and Reasons 
of the Bill which became Act XX of 1803, 
see Caleutta Gazette, 18G2, p. 573, and for 


Sections. 

Termination of powers and responsi- 
bilities of Board and agents. 

Commencement of powers of commit- 

teo. 

13, Duty of trustee, etc., as to accounts; 
and of committee. 

14. Persons interested may singly sue in 
case of breach of trust, etc. 

Powers of Civil Court. 

15. Nature of interest entitling person to 
sue. 

in. Reference to arbitrators. 

17. Reference under Arbitration Act, 
1940. 

18. Application for leave to institute 
suits. 

Co-sts. 

19. Court may require accounts of trust to 
be filed. 

20. Proceedings for criminal breach of 
trust. 

21. Cases in which endcjwmeiits are partly 
for religious and partly for secular purpos- 
es. 

22. Government not to hold charge hence- 
forth of property for support of any mosque, 
temple, etc. 

23. KfTect of Act in respect of Regulations 
therein mentioned and of buildings of anti- 
f^Hiitv, etc. 

21. “India.” 


Proceedings in Counril relating to the Bill, 
BOO Supplement, p. 28; and ibid., 1803, 

p. 105- 

The Act has been extended to Kanara by 
Bombay Act VII of 1865, which was special- 
ly passed for that purpose. See Bom.Code. 



4406 


Tee Civil CotJitT Manual (Imperial Acts). 


[S. 1 


Year. 

No. 

Short title. 

1 Extent of repeal. 


1863 

XX 

Religious Endowments Act .. 

Rep. in part VII of 1870; XIV of 1870; 
XVI of 1874; X of 1914, Repealed 
(L.ocally) as to Hindu Religious 
Endowments by Madias Act II of 
1927. 

Amended ActXIT of 1891; XXI of 1925; 
Government of India (Adaptation of 
Laws) Order, 1937. 


[lOtft. March, 1863. 

A,n A.ct to endbXe the Government to divest itself of the management 

of religious Endowments. 

Whereas it is expedient to relieve the Boards of Revenue, and the Local 
Preamble. Agents, in the Presidency of Port William in Ben- 

gal, and the Presidency of Port Saint George, 
from the duties imposed on them by Regulation XIX 1810, of the Bengal Code 
(/o?' the due appropriation of the rents and produce of lands granted for the 
support of Mosques, Hindu Temples, Colleges and other purposes; for the 
maintenance and repair of Bridges, Sarais, Kattras and other public buildings; 
and for the custody and disposal of Nazul "Property or Escheats) ^ and Regula- 
tion VTI, 1817, of the Madras Code {for the due appropriation of the rents and 
produce of lands granted for the support of Mosques, Hindu Temples and 
Colleges or other public purposes ; for the maintenance and repair of Bridges, 
Choultries, or Chattrams, and other public buildings ; and for the custody and 
disposal of Escheats), so far as those duties embrace the superintendence of 
lands granted for the support of Mosques or Hindu Temples and for other 
religious uses ; the appropriation of endowments made for the maintenance of 
such religious establishments ; 'the repair and preservation of buildings con- 
nected iherewith, and the appointment of trustees or managers thereof; or 
involve any connection with the management of such religious establishments; 

*] It is enacted as follows: — 

1. [Repeal of parts of Bengal Regulation XIX of 1810 and Madras 
Regulation VII of 1817 :] 


LEG. REF. 

'1 The words and figures “and whereas it 
is expedient for that purpose to repeal so 
much of Regulation XIX, 1 810 , of the !Ben_ 
tjal Code, and Regulation VII, 1817 of the 
Madras Code, as relate to endowments for 
the support of Mosques, Hindu Temples or 
other religious purposes/^ were repealed by 
the Repealing Act, 1874 (XVT of 1874). 

NOTES. 

Sec. 1. — The religious Endowments Act 
docs not apply to an endowment which is 
not a public one. 195 I.C. 313 = 22 P.L.T. 
699=1941 Pat. 260. The Religious Endow- 
ments of 1863 applies not only to those en- 
dowments which were in existence at the 
lime that Act was passed and had been taken 
control of by the Board of Revenue under 
Regulation XTX of 1810, but also to later 
institutions which come within it® purview. 


18 Pat. 417 = 20 Pat.L.T. 863 = 1940 Pat. 9. 
A dedication of a small plot of land to an 
idol is valid if made orally, and writing and 
registration are unnecessary 26 N.L.B. 60 
= 1924 N. 254. See also 3 P. 842. Public 
temple — Test of. 29 C.W.N. 112 = 19 L.W. 
253 = 1924 P.C. 44 (P.C.). Facts and cir- 

cumstances, in order to be accepted as suffi- 
cient proof of dedication of a temple as ^ 
public temple, must be considered in 
historical setting; and dedication to the 
lie is not to be readily inferred when it i* 
known that the temple property was acqui^ 
ed by grant to an individual or family. Sue 

an inference if made from the fact 
by Ehe public is hazardous, since it_ would ii 
in general be consonant with Hindu 
ments or practice that worshippers 
turned away; and as worship generaUy i 
plies offerings of some kind it is not 
expected that the managers of a private ten*- 
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Repealed by the Repealing A.ct XIV of 1870. 


NOTES. 

pie should in all circumstances desire to dis- 
courage popularity. The value of public user 
as evidence of dedication depends on the cir- 
cumstances which give strength to the infer- 
ence that the user was as of right. Where 
the general effect of tho evidence was that a 
particular family have treated the temple as 
family property, dividing the various forms 
of profit whether offerings or rents, closiug 
it so ns to exclude Iho public from 
worship when marriage or other ceremonies 
required the attendance of the members of 
the family at its original home, and erect- 
ing S(tma<Vi!i to the honoxir of its dead, it 
was held that it was not enough, in such a 
case, to deprive the family of their private 
property, to sliow that Hindus ^nlling to 
worship had never been turned away or even 
that tlio deity had acquired considerable 
popularity among Hindus <»f the locality or 
among persons resorting to the annual 
67 I.A. 1 = 15 Luck. 1 = 44 C. W. N. 294 = 
= 1940 P.C. 7= (1940) 1 M.L.J. 1 (P.C.). .See 
a/so 19:16 Lah. 344; 1938 Mad. 209. A 

public temple is res extra eommereium, and 
it is not open to a private individual to 
acrpiire by prescription any private own<‘r- 
ship in regard thereto. The eharacter of a 
temple as a public temple cannot be taken 
away by any assertion of private rights, 
especially when there i.s no evidence that the 
public have ever been ox<luded therefrom. 
1040 Mad. 208=(1939) 2 8G7. Fee 

filso 1938 ^^ad. 209; 19.30 Lah. 744; 1941 

Pat. 3.54-1041 P.W.N. 75=22 Pat.L.T. 239. 
There is no leg.al presimipti<in that all pro- 
perty acquired by individual mc'nibers of a 
religious fraternity ladongs to the religious 
institution to which they .arc atta<-1ied. 
Ascetics and religious institutions exhibit 
great diver.sity <*f character and in 

particular confornr to no single tyiie. In 
any e.as^ to pre.sunie that a ]>artic\ilar Pdas'i 
shrine followed a certain y>ractiee beeaiiso on 
account of all ieligio»Js institutions through- 
out the province the prncti<'e was found to 
»»htain in a niu.iority of the c;ise.s is^ a course 
of TeaSfming unwnrrnnted bv princiy>h‘ or 
authority. 1941 A.L..r. OlOr-^43 Jiom.L.K. 

998=19-11 O.W.N. 070=:1941 50 fP.!.'.). 

The case of dedication is not nmde out 
nier<dy by evidence of neighbourly or con- 
siilerate condtict towards a religious insti- 
ttition or by showing that sni.all profits have 
not been churlishly exa<‘.*od by the proprietor 
from persons held in goner.al esteem. 1941 
P.(’. 50 rP.P.); 1941 Ihit. r.oi. The fact 
a light is kept eternallv burning in .a 
Imihling will not by itself !>•■* suflicient to 
convert the building into a. public, temple. 
38 P.T^.Tl. 289=104 T.<^. 31.3—1030 L. 744. 

here succession is proved tf> h.ave alwavs 
been from piirn to chela, the institution must 
!>e held to be tvalrf. ,38 P.L.Tl. 1052 = 104 
T.C. 432. Public temple — Legal y>osition of 
--Shobnit — Powers of. 47 M. 337=51 I.A. 


83=46 M.L.J. 546 (P.C.). Public trust 
— Inam — Devadayain — Meaning of — Inam 
regis-tor — Entries in — Value of. 46 M.L.J. 
245. Succession — Chela — Right to succeed. 
80 I.C. 496=1924 L. 170; 18 N.L.J. 120. 
Temph'— R^ght of 'triistee&hip — Usage. 19 
L.W. 221=1924 M. 400 (2). See also 

1935 M. 483. An ascetic who builds 
a temple with subscriptions collected 
from tlie public for the uso of the public or 
the people of this locality, would not be the 
owner of the temple. Ho would only be the 
trustee of the temple. 14 Mys.L.J. *380 = 41 
Mys.II.C. R. 299. Trustee — Lease for 21 
years — Option to renew at enhanced rates of 
rent — Legality of the transaction. 10 I.,.W. 
587=46 M.L.J. 407. Mahant — Powers of 
alienation — Duty of alienee — Sradh of de- 
eoai-ed Mahant — If necessity. 5 Pat.L.T. 
339=70 I.C. 08. There is no rule that, un- 
less a person belongs to a particular (caste), 
he should not perform worsliip within a tem- 
ple. Even .Sudraa may be pujaris. 29 C.W. 
N. 112=10 L.W. 253=1924 P.C. 44. With 
regard to hereditary offitres, whether religi. 
ons <ir .secijlar, partition can be bad of such 
pr«>perty >)y means of the performance of the 
diities of the office and enjoyment of the 
emoluments by the different coparceners in 
rotation. 47 B. 529. A teniporary divis-ion 
of lands forming tlio emoluments of a religi- 
ous office among the joint trustees is not per 
sc ed).ie«'tional)le, esp<*cial1y if it tends to 
convenient, management. 42 M.L..T. 272 = 

1022 M. 8. Pr»»pertios dedicated to the office 
of Orjmthi of the dnrbar sahib are inherited 
by the person who succeeds to the office. But 
properties acquired by the Granthi descend 
to his natural heirs. .59 I.C. 73-1 = 1 L. 5-40. 
Where a deed of endowment prescribes a 
lime, <>i' succession for its nian.agomcnt and 
.aNo give-i: a power to alter it, the law is that 
if IIh' j>ower is given to two persons* by name, 
the power can be exercised by both or not 
at all. But if power is given to two per- 
.sons not by name, but as oflicc holders, tlie 
]>owc>r <'rjTi bo evt*n l>y the survivor 

of the two. Tn cases where power is given 
ft) two yiersons l>y name cnin>led with their 
4lc-<cripl »oii of their office, then, in bfdcr to 
decide whether the ]>owcr can be excrcis-etl 
by the survivor, the ('ourt has to gather the 
iideiitif.ii frf.tn flic terms of the deed, whetlier 
tin* power was given as persona <lesipnafa or 
has li*dd T-i of the office and the rule SOt 
t’eith above, has then to bo ap[>lie«l I L. 
JT. 0940) All. 2n.5=:194n A.L..T. 193 = 1940 
All. 2. >2. ^Tu t \va 1 1 ish i p of Mosque— Succes- 
sion tf)^— Right of fema.leJt for possession 
.Iriiiniiig through females. 08 M . L . .T . 084. 

fi'he law ami custom of gosavi.s of maths is 
that chela who has been declared unfit or 
naliii/rtT: by his guru is debarred from all 
interest and cut off from the guru family; 
fhero^ i.s nothing to prevent a guru from 
severing the spiritual eonni'cfion between 
himself and an unfit chela. And when the 
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NOTES . 

presiding Mahant of a math declares a cheia 
unfit, the latter is excluded from the family 
and is not entitled to claim heirship at all 
in any event; he is not merely postponed to> 
a fitter chela as the immediate heir. 39 
Eom.Tj.R, Sfi7=:1938 Bom. 23. The mere 
fact that in the revenue papers the Mahant 
is named as owner of the revenue-paying 
land does not amount to anytliing. The 
usual entrv in the reveno papers is in the 
Mahant^s name. 146 I.O. 432=-38 P.L.R. 
1052 = 1937 Lah. 14. 

Although mutli property inUy not vest 
in the Mahant as owner it is he that has the 
right to its possession. Tlie property 
is attached to tlio office of mahant 
and none but the mahant has the right 
to hold the property. The proper- 
ty passes wath the office. There is no dis- 
tinction between the property and the office 
of the endowment. The one is attached to 
the other. Where the office of mahant devolves 
by succession, the successor not only sue- 
eeo<ls to the office of mahant, but, by virtue 
of sxich office, he acquires the right to pos- 
session of the m'Uih property. Although the 
jjosition of a mahnnt is that of a manager, it 
does not follow that the mahant has no 
higher j-ight than a. mere manager. He has 
large i>owors over the property of the mulh 
aUiu to tliose of an owner in trust. He 
has* some interest in the mnth pro- 
pt-rty which on his death devolves by in- 
lieritauce on his successor. 1941 P.W.N. 
7.5.5. Mahant — Succession to office of — Chela 
— Qualifica.^’ions — Kanka ceremony — 
IVheu to be performed. 18 N.L..T. 120. Mu- 
hantli — Powers of alienation — Permanent 
lease, power to grant. See 17 Pat. 504 = 
1938 Pat. 613; 41 Boni.L.R. 1317; 18 Mys. 
T^. 429; 1936 cVl. 236=64 C.Li.J. 65; 63 Cal. 
1034; 6.3 C.L.J. 22 (mortgage). Recovery 
<jp eudowmeiit proi)erty improperly alie- 
nated by shobait — Procedure. See 1938 
Pat. 394. Where the testator dedicated the 
house in the fir.st instance in the name and 
honour of his family deity and provided that 
liiy A'^amsatliar were to live in the house and 
ai’ranged for the performance of various 
festivals atnl chailties, held, the provisions 
«lid not offend the rule against perpetuities 
and tliat more Ilian ono object of bounty in 
tliciueslves oouM not go to defeat the trust, 
so long as they did not conflict with each 
ollu'j-; further; the persons who were entitl- 
ed 1 o bo trustees or managers of the trust 
wort? sufficioiitlv indicated ; they had to be 
in the* line of ‘the founder's heirs and wil- 
ling to take up the duties imposed by the 
Jrust. 8 Mys.L..T. 351. An alienation of a 
religious office, such ns that of an archaha- 
ship of a temple, is not invalid when it is 
iiiaelc in favour of one in the line of the 
alienor’s heirs-, and when it is neither for 
e-f.n.shleration, nor in anj wov opposed to or 
inconsistent with tho interests of the insti- 
1uti«m. Tho right of delegation has been ex- 


pressly recognised in the case of archakas by 
permitting the system of proxies. Conse- 
quently, a devise by will of the archakaahip 
to the testator's sister’s son who is not in 
any way personally unfit or disqualified from 
performing the duties of the office, is valid. 
1935 M. 220 = 68 M.L.J. 295. See also 55 L. 
W. 303 =(1942) 1 M.L.J. 664. Manage- 
ment — Village temple — Villagers allowing 
archakas to manage property of temple for 
some v6ars — If lose right of management. 
See 1941 Mad. 312=(1940) 1 M.L.J. 
935. See also (1939) 2 M.L.J. 867 = 1940 
Mad. 208. As to alienation of hereditary 
arcliaka right, see 40 L.W. 799=67 M.L.J. 
759. A trustee cannot delegate his trustee- 
ship to a stranger. But that principle does 
not apply to case where all the trustees of a 
religious endowment, fifty in number, in 
ortlei- to facilitate management, authorise a 
Committee of five of the trustees to look 
after the management of the temple. Such 
a delegation of the power of management is 
not invalid; and a suit by such a Committee 
on belialf of the endowment is maintainable, 
even if the other trustees are not impleaded, 
especially when the plaintiffs have obtained 
permission to sue on behalf of all the trus- 
tees. 40 L.W. 540 = 1934 M. 672. An agree- 
ment by a mahant of an Udasi institution 
unde?r which lie hands over the managem<*nt 
of a strictly Udasi institution, to a com- 
mittco, the majority of which are Siklis be- 
longing to a different sect, is null and 
void and not enforceable. 41 P.L.R. 777= 
1939 I.ali. 239. A transfer of tlic office of 
trustee of a temple for a monetary consi- 
deration is opposed to public policy and can- 
not bo recognised as being in accordance 
with law. 1938 Mad. 713= (1938) 1 M.L.J. 
517. Trustee — Duty of — Temple com- 
mittee directing trustee to perform tempi© 
festival at fi.xed amount — Trustee notifying 
that amount inadequate — Festival conducted 
on gr.and scale and at expense exceeding 
sanctioned amount — If guilty of breach of 
trust — Trustee submitting accounts immedi- 
ately — Committee acquiescing and making 

no coni])laint — Right to sue for reevery of 
excess amount spent bv trustee. 46 L.W. 
782 = 1937 M. 970 = (193‘7) 2 M.L.J. 660. An 
alienation or relinquishment of the office of 
tru.stee of a religious endowment in favour 
of a person who is not the next heir would 
be invalid as contravening the intention of 
the founder if there is a deed which say© 
that the office should be enjoyed by a trustee 
and his heirs. An alienation of the office or 
trustee, in order to bo valid, must be lO 
favour of the immediate heir. An alienation 
or release or relinquishment of an office o 
trustee not for value in favour of the no 
or immediate heir would be valid; 
it is invalid, even though the person m 
favour it is alienated or released or rmi 
quished is in the line of heirs, e.g., a bro • 
53 L.W. 290 = 1941 Mad. 552 = (1941) , 

L,.T. 510. Temple — Archaka miras 

Removal of idol from principal shnn© t 
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2. In this Act * * 

the words “Civil Court'* and “Court" shall ^[save as provided in section 

10] mean the principal Court of original civil juris- 
(I Court'' and diction in the district in which ^[or any other Court 

Court”. . empowered in that* behalf by the Provincial Govern- 

ment] within the local limits of the jurisdiction of which the mosque, temple or 
religious establishment is situate, relating to which or- to the endowment 
whereof, any suit shall be instituted or application made tinder the provisions 
of this Act. 


LEG. REF. 

1 The Tvorda ** words importiug the singu- 
lar number shall include the plural, and 
words importing the plural number shall in- 
clude the singular ; 

words importing the masculine gender 
shall include females” ; 

were omittd by Act X of 1914, Sch. II. The 
words “save as provided by s. 10” were 
inserted by Act XXI of 1925. Sfe 37 M.L. 
J. 162. 

2 Inserted by Act XXI of 1925. 

NOTES. 

new shrine — Right of old arcliakas to mirasi 
rights in new shrine. 1935 M. 220 = 68 M. 
L.J. 295. Respective rights of temple archa- 
kas and kavalgars in offering made to tem- 
ple. See 1937 M.W.N. 975. Obiter — A per- 
son without legal right, but in actual pos- 
session of a math or any other endowment is 
entitle<l to maintain a suit for recovery of 
possession appertaining to it, not for his own 
benefit, but for the benefit, of the mutt or 
endowment. [19 C. 776 1927 C. 130, Not 

foil. 12 P. 351 and 57 A. 159 (P.C.) Rel. 
on."! 1935 C. 623. A Civil Court has no 

authority and is not entitled to disqualify a 
mahant or remove him from his position be- 
ciiuse of his bad behaviour, but the Civil 
Court is entitled to oust a mahant who has 
been declared disqualified by authority. 173 
I.C. 113 = 39 Bom.L.R. 807 = 1938 Bom. 23. 
Religious* procession. Right to conduct — 
Nature and limits of such rigiit. In India 
there is a right to conduct a religious proces- 
sion with its ^appropriate observances’ through 
a public street provided it does not interfere 
with tho right of the public to use such 
street. A civil suit for its enforcement 
against those who interfere with the exor- 
cise of the right is maintainable. It is 
necessarily a question of fact in each 
case to what constitutes an “appro- 
priate observance" in this connection. 
I.L.R. (1939) All. 237=1939 AL..T. 
1^~1939 All. 280. Right to conduct in 
public streets and before mosques — Limita- 
tions to exercise of such right. The law is 
well settled that any community can use a 
public street for processions attended with 
music, provided that they do not thereby 
causo a disturbance to any other community 
when assembled for prayer or worship. 
Whore a decree entitled tho Hindus to take 
procoesiona through the public streets with 
G.G.M. — 552 


music, etc., ‘^except during the hours of pub- 
lic congregational worship in the mosque,” 
it was held, tliat the exception introduced 
was a proper one. hut that it should have 
beou limited to the neighbourliood of the 
mosque proscribing a certain radius with the 
mosque as tho centre, \vitliin which area 
there should be no music during the iireserib- 
ed time. Ueld, fxirther, that though the pro- 
prohibition of music before a mosque at nil 
times, may be a practical solution of the ever 
recurrring dispxites between the two commu. 
nitics. it is not possible to give a judicial 
imprimatxir to such a solution, as it would be 
inconsistent with tlie existing state of tho 
law. 47 L.W. 083 = 1938 Mad. .'»05=(1938) 2 
M.L.J. 165. 

Secs. 1 and 3 . — \ compromise l>y the 
tnanager of the Court of Wai<1.s, in whose 
hands the management of the idol’s proper- 
ty is placed, which is not for the benefit of 
the idol, is bad. 22 P.L.T. 090 = 1941 Pat. 
260. The scheme of the Act in so far us 
religious instituti<.)n.q in the ^^tldras Presi- 
dency are concerned, is that, in all cases 
wliore Regulation VI I of 1817 applied, or in 
cases where the appointment of trustee was 
either made by tin* Oovornnieiit of Mfvlras or 
one of its oflieers, or where the oojifirmation 
of siic-h appointment had to be made by 
Goveinment or by it.s oflieors. such powers 
were transferred to Temple Committees, ami 
that in all other cases, property wliicli was 
subject to the endowment was transferred to 
the then legally entitled trustee, and the 
Bo.nrd of RevcnTio had no other control over 
such property. In order, tl)erofore, to give 
jurisdiction to Teniplo Conimitlees over a 
temple, they must show that the case falls 
under s. 3. Where it is found that the 
Board of Revenue in Madra.s never exercis- 
ed any control over a religious endowment 
in tho Madr.as Presidency, noi* was the po- 
wer of appointment of trustee, manager, or 
superintendent vested in, oi* e\er<-ised bv the 
Govemment of Madras or by any pul>lie offi- 
cer under the Goveinment ' of Madras, the 
Temple Committee appointed untler this Act 
has no right or control over such a religious 
endowment. The wo^ds “public officer” in 
S. 3 mean public officer under the Govern- 
ment of Madras in so far n.s religious insti- 
tutions in the Madras Pro8i<loncy are cnticcr* 
lied, and not a public officer nuywheve, even 
outside British India, or public officer out- 
side tho control of the Government of 
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3. In the ease of every mosque, temple or other religious establish- 

ment to which the provisions of either of the Regu- 

mosques, etc. applicable, and nomination of the trustee, manager 

or superintendent thereof, at the time of the pass- 
ing of this Act, is vested in, or may be exercised by, the Government or any pub- 
lic officer, or in which the nomination of such trustee, manager or superinten- 
dent shall be subject to the confirmation of the Government or any public 
officer, the Provincial Government shall, as soon as possible after the passing of 
this Act, make special provision as hereinafter provided. 


4, In the case of every such mosque, temple or other religious establish- 

Transfer to trustees, etc., which, at the time of the passing of this Act, 

of trust-property in charge shall be under the management of any trustee, 
of Revenue Board. manager or superintendent, whose nomination shall 

not vest in, nor be exercised by, nor be subject to 
the confirmation of the Government or any public officer, the Provincial Gov- 
ernment shall, as soon as iiossiblo after the passing of this Act, transfer to such 
trustee, manager or superintendent, all the landed or other property which, at 
the time of tlie passing of this Act, shall be under the superintendence or in 
the possession of the Board of Revenue or any local agent, and belonging to 
such mosque, temple or other religious establishment, except such property as 
is hereinafter provided ; 


and the powers and responsibilities of the Board of Revenue, and the 
Cessation of Board's ^ocal agents, in respect to such mosque, temple or 
powers as- to such property. other religious establishment, and to all land and 

other property so transferred, except as regards 


LEG. REF. 

1 Tlicse words were substituted for the 
word and figure “section 1" by the Repealing 
and Amending Act XTI of 1891. 

NOTBS. 

Madras. 30 L.W. 509 = 57 M.L.J. 448. It is 
within the power of a. mahant to make a com. 
promise creating an interest in the property 
beyond his own lifetime. where such com- 
promise is for the benefit of the estate. In 
determining whether a compromise is for the 
benefit of the estate, the test is whether tho 
compron^ise was in fact concluded with the 
object of saving the estate from unnecessary 
loss. 1934 L. 964. Where there is no deed of 
endowment or wliere it is ambiguous, usage 
is I’clevant evidence to determine whether 
tho lands and income were after their acqui- 
sition endowed for the math or were only 
burdened with the actual expenses thereof, 
the surplus being held by the mahant for his 
own benefit. (53 M. 608, Rel. on.) 15 L. 732 
= 1934 L. 421. Public officer, meaning of, 
srr 57 M.r^,.T. 448. 

Secs. 3 and 4. — A Temple Committee coii- 
stilutcd under the A'’t can apn«dnt a trustee 
temporarily. 61 T.C. 783 = 18 L.W. 153. 
Endowments under ‘he control of Commit- 
tee. 40 C. 323 = 16 I.C. 908 = 17 C.L.J. 183. 
Tliough a temple may bo subject to the con- 
trf)l and superintendence of a Temple Com- 
mittee, that fact does not give the Commit- 
tee any right of supervision over the 
lai which is an independent trust. 16 L.W. 


340 = 1923 M. 209, Section transfers powers 
of Board of Revenuo to the Temple Commit- 
tor*. ,9re 1 I.A. 209; 39 M. 700; 21 M. 179; 
12 B. 247. Committee must prove that tho 
right of appointing trustee vested in it. 28 
T.C. 8.33=2 L.W. 371. Temple Committee 
has power to appoint additional trustee: 68 
T.C. .566=1915 M.W.N. 280. A private religi- 
ons endowment hy a family can only be con- 
verted into secular property, if at all. by the 
consensus of the whole family; this can only 
bo done with the consent of all the male and 
female relations of the founder interested in 
the endowment. 157 I.C. 181=1935 M. 483. 
A religious institution, such ns a temple, may 
bo endow’cd by a person of any cast-e, and 
yet there can bo a custom existing in that 
institution in favour of the opponents of the 
founder of the temple and against the mem- 
bers of tlie community or familv of the 
founder,’ au«l restricting the entry by the 
members of his caste into the sanctum of the 
temple. SucTi customs do exist and have been 
judicially recognised. There is nothing un^ 
reasonable or obnoxious in such customs. 37 
Bom. L. R. 584. Temple — Dewasthanam 

J^cheiue — Construction — Power of trusty 
fine, suspend, reduce or remove serv^t 
— If confers power of summary disroissnl. 
69 M.L.,T. 206. ^ , 

Secs. 3 and 14. — A Temple Committee naj 
power to frame rule for the guidance oi 
trustee. Th© rules should not reduce fho 
trustee to the position of a servant ot tn 
Committee. 38 I.C. 695 = 5 L.'W, 672. 
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acts done and liabilities incurred by. the said Board of Revenue or any local 
agent, previous to such transfer, shall cease and determine. 

5. Whenever from any cause a vacancy shall occur in the office of any 
Procedure In ease of die- trustee, manager or superintendent, to whom any 
pute as to right of succes* property shall have been transferred under the last 
eion to vacted trusteeship. preceding section, and any dispute shall arise respect- 
ing the right of succession to such office, it shall be 
lawful for any person interested in the mosque, temple or religious establish- 
ment to which such property shall belong ; or in the performance of the wor- 
ship or of the service thereof, or the trusts relating thereto, to apply to the Civil 
Court to appoint a manager of such mosque, temple or other religious establish- 
ment, and thereupon such Court may appoint such manager to act until some 
other person shall by suit have established his right of succession to such office. 

The manager so appointed by the Civil Court shall have and shall exer- 

Powers of managera powers which, under this or any other 

appointed by Courts. Act, the former trustee, manager or superintendent, 

in whose place such manager is appointed by the 
Court, had or could exercise in relation to such mosque, temple or religious 
establishment, or the property belonging thereto. 


6. The rights, powers and responsibilities of every trustee, manager or 

superintendent, to whom the land and other pro- 
Rights, etc., of trustees any mosque, temple or other religious 

ferrId°Wer*^ctron ^4 establishment is transferred in the manner proserih- 

unaer section section 4 of this Act. as well ns the conditions 

of their appointment, election and removal, shall be the same as if this Act had 
not been passed, except in respect of the liability to he sued under this Act, 
and except in respect of the authority of the Board of Revenue and local agents, 
given by the Regulations horchy repealed, over such mosque, temtdo or religi- 
ous establishment, and over such tinistce. manager or .superintendent, which 
authority is hereby determined and repealed. 


All the powers which might be exercised by any Board or local agent for 
A . * r the recovery of the rent of land or other property 

mittees. transferred under the said section 4 of this Act, may, 

from the date of such transfer, be exercised by any 
trustee, manager or superintendent to whom such transfer is made. 


7. In all cases described in section 3 of this Act the Provincial Govern- 

r' j ^ ment shall once for all ’appoint one or more com- 

uonstitution and duties of . j* • • j' * i ^.i i 

committees. mittees m every division or district to take the place, 

and to exercise the powers, of the Board of Revenue 

and the local agents under the Regulations hereby repealed. 


NOTES. 

temple of which one of the trustee is a here- 
ditary trustee and the other trustees are ap- 
pointed by the Committee comes under S. 3 
.30 M. 700=30 M.ry..T. 29. 

Sec. 6. — Temporary manager — ('ourt when 
can appoint. 43 A. 50. S. 5 only applies 
where there is a vacancy existing J't the time 
the application is mad©'. 193.5 A.T^.,T. 311 = 
19.3.5 A. 273. A decree under S. 5 of tlio Act 
does not bar a suit under S. 92 of the C.P. 
Code. 63 I. A. 418. The committee cannot 


diemiss a dba rmahartlia for not vobmtarilv 
rcn<lcrin{Z acct.unts for failure to voluntarily 
furni-ih security or mere ahseilco from the 
temple locality. 18 T.(\ 58=24 358. 

An order pas.ced on an npplii-{iti«in under 
S. .5 is not a decree and therefore no appeal 
lie- against such order. 43 A. 55. 

Sec. 7 : CoMMt-rTFR .'iPPo»* tfp undfp. — 

PPATTI OP OVE AfKNrnKP PKN'IUNT, SUIT 

.Suit may nr roMTiN*nPT> nv oriinus. — Com- 
mittee appointed by the (1 overnment under 
S. 7 is not ip.fo fncto dissolved on the death 
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11 committee shall consist of three or more persons, and shall perform 

all the duties imposed on such Board and local agents, except in respect of any 
property which is specially provided for under section 21 of this Act. ^ 

8. The members of the said committee shall be appointed from among 

, ment was founded or is now maintained, and in 

accordance, so far as can be ascertained, with the general wishes of those who 

are interested in the maintenance of such mosque, temple or other reli&ious 
establishment. r & 

The appointment of the committee shall be notified in the Official Gazette. 

In order to ascertain the general wishes of such persons in respect of such 


LEG. BEP. 

1 For Committees appointed in — 

(1) Ajmer-Merwara, see Aj. R.&O., Vol. I. 

(2) Madras, soe Mad.R.&O., Vol. I. 

NOTES. 

of one of its* members pending the suit, and 
the suit can be continued by tbe surviving 
members of the Committee. 61 C. 80=38 C. 
W.N. 214. 

Committee — Powers or. — Under tbe Act 
of 1863, tbe Committee appointed under S. 7 
was to have the same powers that the Board 
of Revenue had under Reg^ulation XIX of 
1810, the powers being of supervision and 
control. The power to suspend or remove a 
mutwalli for just cause, which was properly 
incident to the principal duties ad responsi- 
bilities of the Board of Revenue under Re- 
gulation XIX of 1810 was impliedly given to 
the Committee. The trustee, manager or 
supei’intendent of the religious establishment 
appointed by the Committee, has no posses- 
sion strictly so called. The property is vest- 
ed in the Committee, and the manager is only 
an agent or servant of the Committee. The 
Committee can alwaj’s under the law take 
over such custody or management from the 
manager, provided they act in the interest of 
the institution. (1) The powers of the Com- 
mittee appointed under Act XX of 1863 are 
not the powers exercisable under the general 
Mahomedan Law in the matter of appoint- 
ment of mutwallis and not the powers exer- 
cised by the creator of the endowment itself, 
but the power vested in the Ruling 
power, the power exercised by the Board of 
Revenue under Regulation XIX of 1810 and 
the powers conferred upon the Committee 
under the Act of 1803. The mutwalli ap- 
pointed under the Regulation has no power 
to appoint liig successors and that was the 
Bcherue followed by the Board of Revenue 
in supersession of the general rule of Maho- 
mednn Law. The Committee has the power 
vested in them under the law to decide the 
duration of tenure of a mutwalli and the 
conditions of service, and regard being had 
to the past history of the institution their 
decision to appiont a mutwalli for a term and 
subject to good behaviour is "bona -fide and in 
the interests of the institution, (2) The posi- 


tion of a mutwalli appointed by the Com- 
mittee is that of a servant of the Commit- 
tee; he lias no freehold in his office. He is 
not a mutwalli under the endowment or under 
the general Mahomedan Law. (3) The onus 
would be on the defendant to show that his 
dismissal was actuated by improper motives. 
61 C. 80 = 38 C.W.N. 214 = 1934 C. 328. A 
Committee constituted under Act XX of 1863 
have all the powers which the Revenue 
Board had under Regulation VII of 1817, and 
in general terms* their powers can be describ- 
ed ns powers of superintendence. 1937 M. 
327=46 L.W. G95=(1937) 2 M.L.J. 477. It 
may -.take all steps which may seem to them 
I’easonably necessary for the due preservation 
of the propei*ties of the temple and the only 
limitation to be imposed upon their po- 
wers is that they, should not unnecessarily 
interfere with an^hing ithat may be describ- 
ed as tlie existing management. The manage- 
ment of the temple is prima fade in the 
dharmakarthas and the Committee ought not 
to exercise their powers arbitrarily nor re- 
duce them to the position of servants nor 
interfere witfi tho internal affairs of the tem- 
ple. (1937) 2 M.L.J. 477, The Committee has 
also power to appoint overseers to be in joint 
possession and cuctody of temple jewels and 
other movables of the temple along with the 
trustees and niay also appoint additional 
trustees without bringing any chargee against 
the existing trustees. (1937) 2 M.L.J. 477. 
A trustee of a kattalai or a minor endoT^ 
meat can be removed only by the Court and 
in a properly instituted suit. 150 I.O. 156 
= 39 L.W. 513 = 1934 M. 381. 

Secs. 7 and 12. — The powers of a Com- 
mittee are not suspended by the occurrence 
of a vacancy among its members. 39 M. 700 
=30 M.L.J. 29. The Committee under S. 7 
is a corporation having a legal entity and 
similar in all respects to every other corpo- 
ration. If one member is dead, the surviv- 
ors can act until another is appointed. 1 
Pat.L.J. 437 = 38 I.C. 13. See cUso 61 O. 80 
=38 C.W. N. 214 = 1934 C. 328. Origin^y 
subject to the Committee of one taluk 
Lands assigned to another taluk in revenue 
redistribution — Former Committee to havo 
jurisdiction. 39 M. 949 = 31 M.L.J. 360, 
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appointment, the Provincial Government may cause 
Ascertaining wishes of election to be held, under such ^rules (not incon- 

sistent with the provisions of this Act) as shall be 


persons interested . 


framed by such Provincial Government. 


Tenure of office. 


Removal. 


9. Every member of a committee appointed as 
above shall hold his office for life, unless removed for 
misconduct or unhtness ; 

and no such member shall be removed except by 
an order of the Civil Court as hereinafter provided. 

10. Whenever any vacancy shall occur among the members of a committee 

appointed as above, a new member shall be elected 
Vacancies to be filled. to fill the vacancy by the persons interested as above 

provided . 

The remaining members of the committee shall, as soon as possible give 

Procedure public notice of such vacancy, and shall fix a day, 

which shall not be later than three months from the 
date of such vacancy, for an election of a new member by the persons interested 
as above provided, under ^rules for elections which shall be framed by the 
Provincial Government ; 

and whoever shall be then elected, under the said rules, shall be a member 
of the committee to fill such vacancy. 

If any vacancy as aforesaid shall not be filled up by such election as 
...... aforesaid within three months after it has occurred, 

cancy. ^ Civil Court, on the application of any person 

whatever, may appoint a person to fill the vacancy or 
may order that the vacancy be forthwith filled up by the remaining members of 
the committee, with which order it shall then be the duty of such remaining 
members to comply ; and, if this order be not complied with, the Civil Court may 
appoint a member to fill the said vacancy. 

^[Explanation . — In this section “Civil Court” means the principal Court 
of original civil jurisdiction in the district in which the mosques, temples or 
religious establishments for which the committee has been appointed or any of 
them are situate.] 


LEG. 

1 For rules made tiiulcr S. S I’oi- Madras, 
see Mad. R.&O., Vol. T. 

- For rules under H, lO for tlie U.P., .vcc 
U.P. List of R. & O., Vol. I. 

NOTES . 

Sees. 8 and 9. — If a District Judge ap- 
points, against the clear intention of the 
Act under S. 8, an improper tin<l unlit person 
by reason of his religious cpinli lien t ions or 
moral con<luct, sucli person could b<‘ remov- 
ed by procedings equivalent to proceedings 
by Quo uorranio in Englortfl. 

(»71. On this section, see ntfo -lO 79.'! 

(P.C.), under s. 10 

Sec. 10. — Where on the occtirreuce of a 
yjK’ancy in a Teniplo Committee the renmin. 
ing members of the Committee have faile'l 
to fill it by holding an election Jts provide<^l 
by S. 10 and they have been ordered to fill 


up tlio vacancy forthwith, they must thein- 
schos niak<* the appointment. The Civil 
C’omt has no power, after expiration of the 
.said three months, to direct the remaining 
members of the Committee to fill up the viT- 
caiicy by election or to validate the ap- 
pointment of the person so elected. If the 
does so, the or<ler is without jurisdic- 
and is ojieu to revision bv the Higli 
Coiiif. 10 M. 79:i=.l-t I. A. 2t*l'=33 MLJ 
iV.t (On appeal from 38 M. 

Where -the remaining members’' of a com* 
miflee ;ire ordered by the District Court to 
f.M up a va.-ancy in the Coimiiittce un.ler S. 
1" ’.t IS n .1 necessary for all of them to be 
enauimous in their selei-fioii of a candidate. 
The duty of filling up the vaennov is con- 
ferred u]>on them as a bodv; and 'therefore 
the ordinary rule that the opinion of the 
majonty sufflees would prevail. The verv 
^voI•^ling of S. 10 shows that tlio remaining 
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On appointment of com- 
mittee, Board and local 
agents to transfer property. 


No member of a committee appointed under this Act shall be capable 

No member of committee 9’’ 

to be also trustee, etc., of superintendent of ^e mosque, temple or other rehgi- 

mosque, etc. ous establishment for the management of which such 

committee shall have been appointed. 

12, Immediately on the appointment of a committee as above provided 

for the superintendence of any such mosque, temple 
or religious establishment, and for the management 
of its affairs, the Board of Revenue, or the local 
agents acting under the authority of the said Board, 
shall transfer to such committee all landed or other property which at the time 
of appointment shall be under the superintendence, or in the possession of the 
said Board or local agents, and belonging to the said religious establishment, 
except as is hereinafter provided for, 

and thereupon the powers and responsibilities of the Board and the local 

agents, in respect to such mosque, temple or religious 
Termination of powers establishment and to all land and other property so 

and responsibilities of transferred, except as above, and except as regards 

oar an agen s. acts done and liabilities incurred by the said Board or 

agents previous to such transfer, shall cease and determine. 


LEG. REF. 

This explanation was inserted 
XXI of 1925. 


by Act 


notes. 

members aro not the Committee, they are jx 
select body given statutory powers unu 
the Lctiou to fill up the existing vacancy 
The nature of that body ^ very 
that of a corporation with one 3°'® 
and i) 0 ,vcr. Tlieir power is nn alterative 

to evereise his powers to fiU the vaeancy, the 
power and once the District Judge fads 
other provision in S. 10 operates under 
which the remaining members of the Com 
miUee arc empowered to fill the vacancy. 
They are not specified persons but such 
members of the Committee as are still alive. 
Au appointment of a member by the ma.jo- 
ritv only is a valid appointment, and cannot 
be * set aside by the District Judge. Havmg 
referred the matter to the surviving mem- 
bers, he cannot express dissatisfaction with 
their choice and attempt 
decision nnd avoid it. 

(1P38) 1 M.L.J. 386. Neither B. 94 of the 
Madras Civil Rules of Practice nor S. 41, 
P.C., has application to proceedings under 
R. 10 by the District-Court for the appoint- 
ment of a Committee member. 29 M.L.J\ 
671. Committee of management — Death or 
ono member — Suit to compel others to get 
pursuance thereof — Setting aside of. c>ee 
the scat filled up — Decree and election m 

— There being no explicit Provi- 
sion in the Act for a review, a District 
Judge ha .3 no power to review an order pass- 
ed bv him under S. 10 ; nor has he any m- 
inherent power to do so. 37 M.L.J. 162 (40 
C. 552; 33 M. 65; 22 C. 419, Eel.). 


Sec. 11. — The members of a Temple 
Committee are not trustees; but if they 
usurp the trustee’s functions, they become 
liable as trustees de sem tort for all acts of 
breach of trust. 23 M.L.J. 278. If.® 
managing committee appointed by Court in 
respect of a debutter estate executes repairs 
without any reference to the Court, it would 
be open to the Court to overlook the fact 
that sanction for incurring the costs had not 
been previously asked for, and the Court 
may properly sanction the payment of costs 
which had been actually incurred on being 
satisfied that the repairs done were really 
necessary. 43 C.W.N. 435. 

Sec. 12. — There is no warrant for hold- 
ing that the Madras Hindu Devasthanam 
(Committee can only appoint trustees for life. 
The committee has an unfettered discretion, 
subject to the special conditions of a parti- 
cular endowment to make an appointment for 
a term of years. If it considers that it is 
better in the interests of a particular trust 
that an appointment for life should not be 
made, the committee has in the absence oi 
some overriding factor, the right of making 
the appointment for a term of y®®rs. bo 
far as Madras is concerned, it must be held 
that a trustee is not a servant of the com- 
mittee. r.L.R. 1941 Mad. 942=1941 Mad. 
546=(1941) 2 M.L.J. 35 A 

trustee is not a mere servant of the Devas- 
thanam Committee which appoint “im; no 
is he liable to be dismissed at the committee 
will and pleasure. A trustee can only oc 
dismissed on good and sufficient grounds a 
after an enquiry into the fact; a -jg 

which is ot soo so justiled may be set asm 
by the Courts of law. 52 B.W. 

1940 Mad. 823= (1940) 2 M.L.J. Si 
Mad. 346=(1939) 1 M.L.J. 9. 
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All the powers which might be exercised by any Board or local agent for 

Commencement of powers recovery of the rent of land or other property 

of committee. transferred under this section may from the date of 

such transfer be exercised by such committee to 
whom such transfer is made. 


13. It shall be the dut 3 ^ of every trustee, manager and superintendent of a 

Duty of trustee, etc., as ™°sque. temple or religious establishment to which 
to accounts ; provisions ot this Act shall appl^*- to keep regular 

accounts of his receipts and disbursements in respect 
of the endowments and expenses of such mosque, temple or other religious 
establishment ; 

and it shall be the duty of every committee of management, appointed or 

and of committee. acting under the authority of this Act, to require from 

every trustee, manager and superintendent of such 

mosque, temple or other religious establishment, the production of such regular 

accounts of such receipts and disbursements at least once in every year; and 

every such committee of management shall themselves keep such accounts 
thereof. 


NOTES. 

Secs. 12 and 13. — A Devasthanam Coni- 
mittee has no power to interfere \vith the 
acts of the temple trustee in a question of 
purely teniporal honours to definite persons. 

of a temple is bound to obey the 
orders of the trustee and not those of the 
Committee in those matters. 54 I.C. 281= 
lU E.W. 616. 

Secs. 13 and 14. — Held, (1) that under 
i>. 13 of the Act It is the duty of the trustees 
to keep accounts of receipts and disburse- 
ments and it is the duly of the committee to 
require production of the accounts at least 
once a year. Only if his conduct amounts 
w misfeasance, breach of trust or ne.qlcct of 
duty as mentioned in S. 14 of the Act could 
tne Civil Court be empowered to di«-miss tlic 
trustee. The Committee could not have 
greater powers than the Court has in regard 
to the matter. The trustee is not a clerk or 
a servant of the Committee to be dealt with 
m any way at their pleasure. The acts com- 
plained of by the committee would not 
amount to neglect of duty, if the acts of 
neglect are not of the same seriousness as 
misfeasance or breach of trust. The com- 
mittee could not without jurisdiction dismiss 
the trustee from office; (2) that without 
proper enquiry into the matter, that is, with- 
out charges being framed and opportunit>- 
tor explanation being given the trustee to 
meet tlic charges, the dismissal would be 
invalid ; (3) notice of the meeting at which 
enquiry will have to take place shoultl set 

of enquiry in the agentla ; 
(4) It IS irregular and opposed to natural 
justice to dismiss the trustee without the 
necessary requirements of an enquiry ; (5) 
tlic trustee though appointed interim, has 
\vhat might be called a freehold in his posses- 
sion, where his appointment is up to the 
event of a permanent holder of the oflice be- 
ing found; and until that event occur he is 


entitled to hold office of a trustee; (6) where 
tlie dismissal of the interim trustee was 

irregular and invalid, it would follow that 

tlie committee has no po\\’er to appoint any 

PJace. 184 I.C. 378= 

. Sec. 14.— S. 14 applies where the object 
IS to protect the endowment against mis- 
feasance breach of trust or neglect of 
duty. The Act applies to all trusts 
whether established prior to 1863 or 
after. 4 P. 741=88 I.C. 1035=1925 P. 
^44. The provisions of S. 14 are not appli- 
cable to temples for the maintenance of 
winch no endowment has been made. 137 
I.C. 42=1932 O. 152 (P.B.) In a suit 

under section 14 the Court has not to pass 
any order against a person who is alleged to 
have intruded into management without 
authority, but the only question to be con- 
sidered is whether a person in whom pro- 
perty has vested sliouhl be removed for mis- 
feasance^ or malfeasance, etc. A suit under 
the section can lie only against those per- 
sons in whom the propert 3 ' has been vested 
or to whom certain funds arc confided. No 
suit can lie against a person who is a mere 
trespasser. I.L.R. (1938) Bom. 362=40 
Bom.C.R 365=1938 Borft. 311. The words 
appointed under this Act” in S. 14 only 
refer to the committee and not to the 
trustee, manager or superintendent 38 r 
W I0.%=1934 C. 741, But IMS a! 

*’5 “appointed under 

this Act XX of 1863 apply not only to tlie 

members of the Committee” but also to the 
io”/- \ trustee manager or superintendent.” 
193o 311 = 1935 A. 273. Suit under 

a representative suit. 1928 M. 614 
C41 M 237. Foil.); 7 Pat.L.T. 4. Suit 
for declaration of the invalidity of a reso- 
^tion of a Cmnmittcc would lie in a Civil 
Court. 91 I.C. 352=1926 C. 583. In a 
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14. Any person or persons interested in any mosque, temple or religious 

establishment, or in the performance of the worship 
Persons interested may or of the service thereof, or the trusts relating there- 

tc* breacli may, without joining as plaintiff any of the other 

° ^ . ec. persons interested therein, sue before the Civil Court 

the trustee, manager or superintendent of such mosque, temple or religious 
establishment or the member of any committee appointed under this Act, for 
any misfeasance, breach of trust or neglect of duty, committed by such trustee, 

manager, superintendent or member of such committee, in respect of the trusts 

vested in, or confided to them respectively ; 


and the Civil Court may direct the specific performance of any act by 

such trustee, manager, superintendent or member of 
Powers of Civil Court. ^ committee. 


and may decree damages and costs against such trustee, manager, super- 
intendent or member of a committee, 

and may also direct the removal of such trustee, manager, superintendent 
or member of a committee. 


NOTES. 

suit for removal of a trustee under S. 14, 
the only question for the Court to decide is, 
if the trustee lias been guilty of any mis- 
feasance, breach of trust or neglect of duty. 
B9 I.C. 429. Lease by inutNvalli — Suit by 
worshipper to declare invalidity of, is not 
within the section. 49 I.C. 355=23 (^W. 
N. 115. See a/so 52 Tv[.L..T. 541. Pos»' 
lion of mutwalli discussed. 58 C.L.J. 350 
= 150 I.C. 124=1934 C. 348. A suit was 
brought under S. 14 against the sole surviv- 
ing member of a Committee appointed 
under S. 3 for his removal for neglect of 
duty. //£•/(/, that the relief claimed was 
purely personal, and the cause of action did 
not survive against his heir 
pending the litigation. 40 C. 323 — 16 I.C. 
908=17 C.L.J. 183. The words in S. 14 
“any mosque” must necessarily mean not 
only mosques which were m existence m 
1863 but mosques which are now m exis- 
tence. 124 I.C. 710 (2)=1930 A. 577 (1). 
Where lands are granted for a service to be 
performed, vie., the upkeep of a mosque and 
its buildings and the performance of reli- 
gious services therein the grantee or his 
descendants need not strictly accorint for tiie 
disposal of the income of the lands so 
as the services are performed properlj’. 4^ 
M.L.J. 272=1922 M. 8. Misfeasance and 
breach of trust — Error of judgment not 
suflicicnt — Alleged division of funds ot 

endowment — Proof of detriment to tunas 
of endowment necessary. See 58 C.L.J. 
356=1934 C. 348. Where the sajjadanashin 
chooses not to produce his full accounts, 
unless the failure is explained away, he 
would be removed from his ofhee. 

443 

Secs. 14 and 15. — A Temple Comrnittee 
h.as the power of suspending or dismissing a 
temple trustee for sufficient cause, but the 
power must be exercised at a meeting of the 


members of the Committee duly convened. 
41 M. 357=33 M.L.J. 660. Reliefs that 
can be given under this section : see 48 A. 
158=24 A.L.J. 21=1926 A. 308. Duty of 
Court in a suit for removal of trustee: see 
1926 L. 16. ^ . 

Appeal. — Appeal from order 

leave to sue — No appeal lies. 1925 P . 138. 

Secs. 14 and 18. — -^11 that is necessary in 
order to attract the provisions of S. 14 and 
S. 18 of the Act of 1863 is to show that the 
endowment is of a nature that the superin- 
tendence of it could vest in the Board of 
Revenue under Regulation XIX of 1810 if 
were in force. As the preamble of that 
Regulation stated that when endowments had 
been granted in land by an individual for the 
support of a Hindu temple, such endow- 
ments were to be considered as for public 
purposes to which the Regulation would be 
applicable, the Act of 1863 would equally be 
applicable to them. 11 P. 594=1932 P. 177. 
Where an office of the mutawalU of a 
falls vacant, the District Judge is cntitlea 
under proper circumstances to make an ap- 
pointment to fill the vacancy but he has no 
general power to remove a mutawalli m 
cellaneous proceedings on an application by 
one of the beneficiaries, his power m tms 
respect being limited and defined by Ss. to 
and 14, Religious Endowments Act, 
1863 and S. 92. C.P. Code; nor has 
he power in such proceedings to 

mutawali of a private 
render account. 19 
i. 934=1938 Pat. 5v7. The worts 
mosque, Trustee or reltgtous 
S. 14 mean a mosque, temple or , 

endowment to which the provisions 
lation XIX of 1810, would have aPPli®^.* 
they were in force now, and theref - 
elude religious endowments of a puo 
character which came into existence, no ^ 
before 1863 but also afterwards. Leave ^ 


quire the 
ment to 
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S. 18] 


15. The interest required in order to entitle a person to sue under the 

f ^ last preceding section need not be a pecuniary, or a 

Nature of interest enti- t' «> tr j > 


tling person to sue. 


direct or immediate, interest or such an interest as 
would entitle the person suing^ to take any part in the 
management or superintendence of the trusts. 

Any person having a right of attendance, or having been in the habit 
of attending, at the performance of the worship or service of any mosque, temple 
or religious establishment, or of partaking in the benefit of any distribution of 
alms, shall be deemed to be a person interested within the meaning of the last 
preceding section. 

16. In any suit or proceeding instituted under this Act it shall be lawful 

for the Court before which such suit or proceeding is 
pending to order any matter in difference in such suit 
to be referred for decision to one or more arbitrators. 


Reference to arbitrators. 


Whenever any such order shall be made, the provisions of [Chapter IV 
of the Arbitration Act, 1940] shall in all respects apply to such order and arbit- 
ration, in the same manner as if such order had been made on the application of 
the parties under ^[section 21 of the said Act]. 

17. Nothing in the last preceding section shall prevent the parties from 
Reference under Arbitra- applying to the Court, or the Court from making the 

tion Act, 1940. order of reference, under the said ® [section 21 of the 


Arbitration Act, 1940]. • 

18. No suit shall be entertained under this Act without a preliminary 
Application for leave to application being first made to the Court for leave to 
institute suits. institute such suit. ®[* * * *]. 

The Court, on the perusal of the application, shall determine whether 
there are sufficient prima facie grounds for the institution of a suit, and, if in 
the judgment of the Court there are such grounds, leave shall be given for its 
institution. ^[* ♦ *]. 


LEG. REF. 

^ Substituted for words “Chapter VI of 
the Code of Civil Procedure” by Act X of 
1940. 

2 Substituted by Act X of 1940. 

® The words “the application may be made 
upon unstamped paper” were repealed bv 
Act VII of 1870. 

* Omitted by Act VII of 1870. 

NOTES. 

therefore be granted under S. 18 of the Act 
to sue the mutwalli of a wakf which is 
created after 1863. 38 C.W.N. 1056=1934 

C. 741. Where the object of a dharmasala 
is that Granth should be read <laily and no 
member of the Sikh community behaving 
properly can be excluded and where the 
Granth is to be remunerated partly at least 
from Government grants, it is a public in>li- 
tution. 17 I.C. 270=216 P.L.K. 1912. 

So a suit for the removal of the manager 
must have sanction according to S. 18. 17 

I.C. 270. A suit for the removal of a 
trustee may be instituted with the leave of 
the Court. 9 I.C. 168=21 M.L.J. 450. 
A suit instituted by four persons un<ler 
S. 14, with leave of Court under S. 18, 
does not abate by reason of death 
of one of the plaintiffs during the pendency 
of such suit. 41 M. 237=33 M.L.J. 173, 
it being a representative suit. 1928 M. 614. 
Suit for removal of trustees of -wakf re- 
quires sanction of the Advocate-General and 
C. C. M.— 553 


not leave of Court under S. 18 of Act. 3S 
I.C. 880. Leave to sue under S. 18 should 
not be granted on the basis of vague and 
indefinite allegations, nor should sanction be 
given against all or any of the respondents 
without specifically mentioning the party 
against %vhom the right to sue is sanctioned. 
1924 M. 644. Where sanction is given to 
two persons, one of them alone cannot sue 
without getting the sanction amended, tlic 
sanction being a condition precctlcnt and the 
object of requiring sanction being to protect 
managers from vexatious suits. 38 M. 1192 
=26 I.C. 208=27 M.L.J. 24. So far as 
pleaders arc concerned, the control over them 
is vested in the Court to suspend them or 
strike them off the rolls, and if a man has 
really repented, the Court has always the 
right to restore the man to the profession, 
liut the question of repentance lias nothing 
to do with the interpretation of a clause in 
a scheme framed by Court for management 
of a temple which provides that a person 
guilty of a non-compoundablc offence involv- 
ing moral turpitude would be disqualified to 
stand for the election of trusteeship. 1939 
M.W.N. 1009=1939 Mad. 605. 

Sec. 18.— — Plaintiff can proceed either 
under S. 18 of thi«s Act or S. 92, C.P. Code. 
1934 P. 443. Where the founder has 
divested himself completely of his interest 
in the property and transf erred it in favour 
of the temple and for the maintenance of 
the images therein the protection of the 
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If the Court shall be of opinion that the suit has been for the benefit of 

Costs. party to the suit is in fault, the 

. Court may order the costs or such portion as it may 

consider just to be paid out of the estate. 


19. Before giving leave for institution of a suit, or, after leave has been 
« given, before any proceeding is taken, or at any time 

couXof“f^st to^rfileT the suit is pending, the Court may order the 

trustee, manager or superintendent, or any member 
of a committee, as the case may be, to file in Court the accounts of the trust, or 
such part thereof as to the Court may seem necessary. 

T 5 j. r - I 20. No suit or proceeding before any Civil 

breach ^of 'trust. ‘^*‘**^*^^ Court under the preceding sections shall in any way 

affect or interfere with any proceeding in a Criminal 
Court for criminal breach of trust. 


Cases in which endow- 
ments are partly for reli- 
gious and partly for secular 
purposes. 


21. In any case in which any land or other 
property has been granted for the support of an 
establishment partly of a religious and partly of a 
secular character. 


or in which the endowment made for the support of an establishment is 
appropriated partly to religious *and partly to secular uses, 

the Board of Revenue, before transferring to any trustee, manager or 
superintendent, or to any committee of management appointed under this Act, 
shall determine what portion, if any, of the said land or other property shall 
remain under the superintendence of the said Board for application to 
secular uses. 


and what portion shall be transferred to the superintendence of the 
trustee, manager or superintendent, or of the committee, 

and also what annual amount, if any, shall be charged on the land or other 
property which may be so transferred to the superintendence of the said trustee, 
manager or superintendent, or of the committee, and made payable to the said 
Board or to the local agents, for secular uses as aforesaid. 


In every such case the provisions of this Act shall take effect only in 
respect to such land and other property as may be so transferred. 


Government not to hold 
charge henceforth of pro- 
perty for support of any 
mosque, temple, etc. 


22. Except as provided in this Act, it shall not 
be lawful * *] for any Government in 

India or for any officer of any Government in his 
official character. 


LEG. REF. . 

a The words "after the passing of this 
Act'* were repealed by Act XVI of 1874. 

NOTES. ^ T 

endowment according to the Hindu Law 
ultimately vests in the Crown, and as such 
it must be treated to be of a public nature. 
11 P. 594=13 P.L.T. 256=1932 P. 177. 
S. 18 does not require any elaborate inquiry; 
if there are sufficient prima facie grounds, 
the Judge is justified in "granting leave . 
124 I.C. 719 (2)=1930 A. 577 (1). A suit 
by a temple trustee to recover the amount 
due by defendant under the terms of the 
trust cannot be maintained without leave, as 
the suit is not exempt from S. 92 C.l". 

Code or S. 18 of this Act. 62 I-C- 911— 14 
L.W. 238. A person seeking relief under 


the Act can get only that much relief beyond 
which he must seek the help of C. P. Code, 
Ss. 92 and 93, the proper parties to the suit 
being the trustees only. 35 I.C. 880. Leave 
to sue mutwalH of wakf created after 18^ 
can be granted under S. 18: see 38 C.W.N. 
1056=1934 C. 741. . 

Fresh Petition. — The leave of the Dis- 
trict Court under S. 18 once refused n»ay 
subsequently be granted on a fresh petitmn 
to that effect on proper grounds. 12 I.C. 
128=(1911) 2 M.W.N, 167. ^ j « 

Appeai.. — The order of a District Judg 
refusing to grant leave to sue under S. 1 ® 
is not appealable. 3 P. 1018=1925 P. 

Revision and Costs. — S. 18 gives tn 

Court a very wide discretion in 
matters coming under it. 2 L.W. 34i> — 
I.C. 637. 
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to undertake or resume the superintendence of any land or other property 
panted for the support of, or otherwise belonging to, any mosque, temple or other 
religious establishment, or 

to take any part in the management or appropriation of any endowment made 
for the maintenace of any such mosque, temple or other establishment, or 

to nominate or appoint any trustee, manager or superintendent thereof, 
or to be in any way concerned therewith. 

23. Nothing in this Act shall be held to affect the provisions of the Regu- 
lations mentioned in this Act, except in so far as they 
relate to mosques, Hindu temples and other religious 
establishments ; or to prevent the Government from 
taking such steps as it may deem necessary, under the 
provisions of the said regulations, to prevent injury 
to and preserve buildings remarkable for their antiquity, or for their historical 
or architectual value or required for the convenience of the public. 

®[24. The word “India'' in this Act shall mean 
British India.] 


Effect of Act in respect 
of regulations therein men- 
tionedj and of buildings of 
antiquity, etc. 


India. 


THE RELIGIOUS SOCIETIES ACT (I OF ISSO).^ 


Year. 

No. j Short title. 

Amendment. 

1880 

I 

The Religious Societies Act. 

1 

1 

Reapled in part. Act X of 1914, Amended 
Act XXXVIII of 1920. 

Amended by Government of India CAd. 
aptation of Indian Laws) Order, 1937- 

4 


CONTENTS. 


Preamble. 

Sechons. 

1. Short title. Local extent. 

2. Appointment of new trustee in cases 
not otherwise provided for. 

3. Appointment under section 2 to be 
recorded in a memorandum under the hand 
of the chairman of the meeting. 

4. Property to vest in new trustees with- 
out conveyance. 

5. Saving of existing modes of appoint- 


Secttions . 

ment and conveyance. 

6. Provision for dissolution of societies 
and adjustment of their affairs. 

7. Upon a dissolution no member to 
receive profit . 

8. Saving of certain provisions of instru- 
ment. 

9. Questions may be submitted to High 
Court. 


[9//t January, 1880. 

An Act to confer certain pozuers on Religions Societies. 

Whereas it is expedient to simplify the manner in which certain bodies 
p , . of persons associated for the purpose of maintaining 

ream e. religious worship may hold property acquired for 

such purpose, and to provide for the dissolution of such bodies and the adjust- 
ment of their affairs and for the decision of certain questions relating to such 
bodies ; It is hereby enacted as follows : — 


LEG. REF. see Gaceltc of India, 1879, Pt. V, p. 770; 

2 Substituted by A.O., for original sec- for Proceedings in Council, see ibid., 1879, 
tion. Supplement pp. 598, 745; and 174, ibid., 

8 For Statement of Objects and Reasons, 1890, Supplement, pp. 23 and 170. 
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Short title 


Local extent. 


1. This Act may be called The Religious 
Societies Act, 1880. 

. ^ , * * *] 
extend to the whole of British India: 


or Buddhis”f ’"'oT shall apply to any Hindus, Muhammadans 

f ;™ 'k persons whom the Provincial Government may from 

of this Act. * ^ notification in the Official Gazette, exclude from the operation 


Appointment of new 
trustee in cases not other- 
wise provided for. 

and such property 
trust for such body. 


2. When any body of persons associated for the 
purpose of maintaining religious worship has 
acquired, or hereafter shall acquire, any property, 

has been or hereafter shall be vested in trustees in 


and it becomes 
addition to any such 

prescribed. 


necessary to appoint a new trustee in the place of or in 
trustee or any trustee appointed in the manner hereinafter 


and no manner of appointing such new trustee is prescribed by any instru- 

'^hich such property was so vested or by which the trusts on which it is 

. been declared, or such new trustee cannot for any reason be appointed 

m the manner so prescribed, 

K trustee may be appointed in such manner as may be agreed upon 

by such body, or by a majority of not less than two-thirds of the members of 
such body actually present at the meeting at which the appointment is made. 


Appointment under sec- 
tion 2 to be recorded in a 
memorandum under the 
hand of the chairman of the 
meeting. 


3. Every appointment of new trustees under 
section 2 shall be made to appear by some memoran- 
dum under the hand of the chairman for the time 
being of the meeting at which such appointment is 
made. 


Such memorandum shall be in the form set forth in the schedule hereto 
annexed, or as near thereto as circumstances allow, shall be executed and attested 
by two or more credible witnesses in the presence of such meeting, and shall be 
deemed to be a document of which the registration is required by the Indian 
Registration Act, 1877, ^section 17, 

4. When any new trustees have been appointed, whether in the manner 

prescribed by any such instrument as aforesaid or in 
Property to vest in new manner hereinbefore provided, the property sub- 

convey trust shall forthwith, notwithstanding any- 

thing contained in any such instrument, become vested, 
without any conveyance or other assurance, in such new trustees and the old 
continuing trustees jointly, or, if there are no old continuing trustees, in such 
new trustees wholly, upon the same trusts, and with and subject to the same 
powers and provisions, as it was vested in the old trustees. 

5. Nothing herein contained shall be deemed to 
Saving of existing modes invalidate any appointment of new trustees, or any 

convey- conveyance of any property, which may hereafter be 

made as heretofore was by law required. 


LEG. REF. 11. ^ ^ 

^ The words “shall come into force at once ^ See now Act XVI of 1908. 
and" were repealed by Act X of 1914, Sch. 
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The Reserve Bank of India Act (II of 1934). 


6. Any number not less than three-fifths of the members of any such body 

Provision for 
of societies and 
of their affairs. 

be taken for the disposal and settlement of the property of such body, its claims 
and liabilities according to the rules of such body applicable thereto, if any, and 
if not, then as such body at such meeting may determine: 

Provided that, in the event of any dispute arising among the members of 
such body, the adjustment of its affairs shall be referred to the principal Court 
of original civil jurisdiction of the district in which the chief building of such 
body is situate ; and the Court shall make such order in the matter as it deems fit. 

7. If upon the dissolution of any such body there remains, after the satis- 

Upon a dissolution no of all its debts and liabilities, any property 

member to receive profit. Whatsoever, the same shall not be paid to or distribut- 
ed among the members of such body or any of them, 
but shall be given to some other body of persons associated for the purpose of 
maintaining religious worship or some other religious or charitable purpose to 
be determined by the votes of not less than three-fifths of the members present 
at a meeting convened in this behalf, or in default thereof by such Court as last 
aforesaid. 


. as aforesaid may at a meeting convened for the pur- 
pose determine that such body shall be dissolved ; and 
thereupon it s^all be dissolved forthwith, or at the 
time then agreed upon : and all necessary steps shall 


8. Nothing in sections 6 and 7 shall be deemed to affect any provision 

Saving of certain provi- <^on‘ained in any in^strument for the dissolution of 
sions of instruments. such body, or for the payment or distribution of such 

property. 


9. When any question arises, either in connection with the matters 
^ - hereinbefore referred to, or otherwise, as to whether 

mitted to "Hig^^Court person is a member of any such body as aforesaid, 

. ‘ or as to the validity of any appointment under this 

Act, any person interested in such question may apply by petition to the High 
Court for its opinion on such question. A copy of such petition shall be served 
upon, and the hearing thereof may be attended by, such other persons interested 
in the question as the Court thinks fit. 

Any opinion given by the Court on an application under this section shall 
be deemed to have the force of a declaratory decree.* 

, , The costs of every application under this section shall be in the discretion 
of the Court. 


THE SCHEDULE. 

(5*^^ section 3.) 

Memorandum of the appointment of the new trustees of the (describe the church, 
chapel, or other building and property") situate at a meeting duly convened and held for that 
purpose (ii the vestry of the said 

) on the day of 

19 , A.B. of Chairman. 

Names and descriptions of all the trustees on the constitution or last appointment of 
trustees, made the day of 

(here insert the same.) 

Names and descriptions of all the trustees in whom the said (chapel and property) 

now become legally vested. 

First. — Old continuing trustees : — 

(here insert the same.) 

.S’tffond.— Now trustees now chosen and appointed:— 


LEG. REF. 

' As to effect of a declaratory decree, see 


S. 43 of the Specific Relief Act, 1877 (I of 
1877),. 
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{here insert the same.) 

Dated this day of 18 

Dated this day of 19 AB 

meeting, at and in the presence of the said meeting on f Cftairnum of the 
the day and year aforesaid in the presence of — \ said Meetina 

C. D, 

E. F. 


THK RESERVE BANK OF INDIA ACT <II OF 1934). 


Year. 

No. 

1 

Short title. 

Amendments. 

1934 

II 

1 

The Reserve Bank of India 
Act. 

4 

Rep. in part by Act XX of 1937. 
Amended by Acts IX of 1940; XIII of 
1940; XXXVIII of 1940. See also Act 
VII of \9AQ infra. 

Am. by Government of India (Adapta- 
tion of Indian Laws) Order, 1937; 
India and Burma (Burma Monetary 
Arrangements) Order, 1937. 


N.B . — ^With reference to the application of this Act to Burma, see the 
India and Burma (Burma Monetary Arrangements) Order, 1937, printed as 
Appendix at the end of this volume. 


[6th March, 1934. 

An Act to constitute a Reserve Bank of India. 

Whereas it is expedient to constitute a Reserve Bank for India to regu- 
late the issue of bank notes and the keeping of reserves with a view to securing 
monetary stability in British India and generally to operate the currency and 

credit system of the country to its advantage; 

And whereas in the psesent disorganisation of the monetary systems of 
the world, it is not possible to determine what will be suitable as a permanent 

basis for the Indian monetary system ; . . , . . 

But whereas it is expedient to make temporary provision on the basis 
of the existing monetary system, and to leave the question of the monetary 
standard best suited to India to be considered when the international monetary 
position has become sufficiently clear and stable to make it possible to frame 

permanent measures ; 

It is hereby enacted as follows : — 

CHAPTER I. 

Prelim I nary. 


Short title, extent and 1- (1) This Act may be called The Reserve 

commencement. Bank OF INDIA Act, 1934. 

(2) It extends to the whole of British India, including British Baluchistan 

and the Sonthal Parganas. 

(3) This section shall come into force at once, and the remaining provi 
sions of this Act shall come into force on such date or dates as the '[Central 
Government] may, by notification in the Gazette of India, appoint. 

2. In this Act, unless there is anything repug- 
Definitions. nant in the subject or context, — 

(o) “the Bank” means the Reserve Bank of India constituted by this 
t 

{h') “the Central Board” means the Central Board of Directors of the 
Bank ; 


LEG. REF. 

1 Substituted by the India and Burma 


(Bur. Mon. Arrs.) Order, 1937. 
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(c) ''provincial co-operative bank” means the principal .society in a 
province which is registered or deemed to be registered under the Co-operative 
Societies Act, 1912, or any other law for the time being in force in British India 
relating to co-operative societies and the primary object of which is the financing 
of the other societies in the province which are or are deemed to be so registered ; 

Provided that in addition to such principal society in a province, or, where 
there is no such principal society in a province, the ^[Provincial Government] may 
declare any central co-operative society in that Province to be a provincial co- 
operative bank within the meaning of this definition ; 

(d) "rupee coin” means silver rupees which are legal tender *[in British 

India] under the provisions of the Indian Coinage Act, 1906; ^[* *]. 

(^) "scheduled bank” means a bank included in the Second Schedule. 

= [(/) *‘Burma scheduled bank”, "Burma co-operative bank” and "Burma 
notes” have the same meanings as in Part II of the India and Burma (Burma 
Monetary Arrangements) Order, 1937 ; 

(^) "bank notes” and "currency notes of the Government of India” do 
not, save as is expressly provided, include any notes which are Burma notes ; 

(/t) "local authority” includes a local authority in Burma; 

(•£) "Burma” has the same meaning as in the Government of India Act, 

1935; 

(/) "Burman subject of His Majesty” includes all British subjects domi- 
ciled in Burma ; and 

(jfe) references to the Government of Burma include references to the 
Governor of Burma in his dealings with the Federal Fund of the Federated Shan 
States.] 

CHAPTER II. 

Incorporation, share capital, management and business. 


3. (1) A Bank to be called the Reserve Bank of India shall be constitu- 

^ . ted for the purposes of taking over the management 

poration of currency from the /[Central Government] and 

of carrying on the business of banking in accor- 
dance with the provisions of this Act. 

(2) The Bank shall be a body corporate by the name of the Reserve 
Bank of India, having perpetual succession and a common seal, and shall by 
the said name sue and be sued. 


» 4. ( 1 ) The original share capital of the Bank 

ters and^shaA-holders*!^^'^ shall be five crores of rupees divided into shares of 

one hundred rupees each, which shall be fully paid up. 

(2) Separate registers of shareholders shall be maintained at Bombay, 
Calcutta, Delhi, Madras and Rangoon, and a separate issue of shares shall be 
made in each of the areas served by those registers, as defined in the First 
Schedule, and shares shall be transferable from one register to another. 

(3) A shareholder shall be qualified to be registered as such in any area 
in which he is ordinarily resident or has his principal place of business in India, 
’[or Burma] but no person shall be registered as a shareholder in more than one 
register; and no person who is not — 

(a) domiciled in India ®[or Burma] and either an Indian ®[or Burman] 
subject of His Majesty, or a subject of a State in India ®[or Burma], or 


LEG. REF. Burma (Bur. Mon. Arrs.) Order, 1937. 

^ Substituted by the India and Burma s Inserted and omitted by India and 
(Bur. Mon. Arrs.) Order, 1937. Burma (Bur. Mon. Arrs.) Order, 1937, 

* Inserted and omitted by India and 
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^ subject ordinarily resident in India ’[or Burnial and 

domiciled m the United Kingdom or in any part of His Majesty’s Dominions the 
government of which does not discriminate in any way against Indian *[or 
Burman] subjects of His Majesty, or ^ j & i 

(c) a company registered under the Indian Companies Act, 1913, or a 
socie^ registered under the Co-operative Societies Act, 1912, or any other law 
tor the time being in force in British India relating to co-operative societies or 

^ bank, or a corporation or company incorporated by or under an Act 
of Parliament or anv law for the time being in force in any part of His 
Maiesty s Dominions the government of which does not discriminate in any way 
against Indian ’for Burman] subjects of His Majesty, and having a branch in 
British India, ’[or in Burma], ’[or 

(d} a. company or co-operative society registered in Burma under any 
law relating to companies or co-operative societies, or a Burma scheduled bank,] 
shall be registered as a shareholder or be entitled to payment of any dividend 
on any share, and no person, who, having been duly registered as a shareholder, 
ceases to be qualified to be so registered, shall be able to exercise any of the 
rights of a shareholder otherwise than for the purpose of the sale of his shares. 

(4) The Central Government] shall, by notification in the Gazette of 
India specify the parts of His Majesty’s Dominions which shall be deemed for the 
purposes of clauses (6) and (c) of sub-section (3) to be the parts of His 
Maiesty’s Dominions in which no discrimination against Indian ’[or Burman] 
subjects of His Maiesty exists. 

®f(4-A) Without prejudice to the validity of anv registration made 
before the commencement of the Reserve Bank of India (Second Amendment) 
Act. 1940. no person shall, after the commencement of that Act, be registered as 
a shareholder in respect of any shares held by him whether in his own name or 
jointly with another person or persons in excess of a total nominal value of twenty 
thousand rupees, or be entitled to payment of any dividend on such shares or to 
exercise any of the rights of a shareholder in respect of such shares otherwise 
than for the purpose of selling the shares.] 

(5) The nominal value of the shares originally assigned to the various 
registers shall be as follows, namely: — 

(a) to the Bombay register — one hundred and forty lakhs of rupees; 

(b) to the Calcutta register — one hundred and forty-five lakhs of rupees; 

(c) to the Delhi register — one hundred and fifteen lakhs of rupees; 

(d) to the Madras register — seventy lakhs of rupees; 

(e) to the Rangoon register — thirty lakhs of rupees: 

Provided that, if at the first allotment, the total nominal value of the shares 
on the Delhi register for which applications are received is less than one hundred 
and fifteen lakhs of rupees, the Central Board shall, before proceeding to any 
allotment, transfer anv shares not applied for up to a maximum nominal value 
of thirty-five lakhs of rupees from that register m tw^o equal portions to the 
Bombay and the Calcutta register. 

A committee consisting of two elected members of the Assembly and one 
elected member of the Council of State to be elected by non-official members ot 
the respective Houses shall be associated with the Central Board for the pu^os® 
of making public issue of shares and looking after the first allotment of shares. 

(6) In allotting the shares assigned to a register, the Central Board snf**j 
in the first instance, allot five shares to each qualified applicant who has appn«a 
for five or more shares : and, if the number of such applicants is greater 
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one-fifth of the total number of shares assigned to the register, shall determine 
by lot the applicants to whom the shares shall be allotted. 

(7) If the number of such applicants is less than one-fifth of the number 
of shares assigned to the register, the Central Board shall allot the remaining 
shares firstly, up to the limit of one-half of such remaining shares, to those 
applicants who have applied for less than five shares, and, thereafter as to the 
balance, to the various applicants in such manner as it may deem fair and equit- 
able, having regard to the desirability of distributing the shares and the voting 
rights attached to them as widely as possible. 

(8) Notwithstanding, anything contained in sub-sections (6) and (7), 
the Central Board shall reserve for and allot to Government shares of the nomi- 
nal value of two lakhs and twenty thousand rupees to be held by Government 
for disposal at par to Directors, seeking to obtain the minimum share qualifica- 
tion required under sub-section (2) of section 11. 

(9) If, after all applications have been met in accordance with the provi- 
sions of sub-sections (6), (7) and (8), any shares remain unallotted, they shall, 
notwithstanding anything contained in this section, be allotted to and taken up 
by Government, and shall be sold by the Central Government as soon as may 
be, at not less than par, to residents of the areas served by the register concerned, 

(10) The '[Central Government] shall have no right to exercise any vote 
under this Act by reason of any shares allotted to ^[Government] under sub- 
section (8) or under sub-section (9). 

(11) A Director shall not dispose of any shares obtained from Govern- 
ment under the provisions of sub-section (8) otherwise than by re-sale to 
Government at par, and Government shall be entitled to re-purchase at par all 
such shares held by any Director on his ceasing from any cause to hold office 
as Director. 

5, (1) The share capital of the Bank may be increased or reduced on the 

recommendation of the Central Board, with the pre- 
increase and reduction of vious sanction of the '[Central Government] and with 
share capital. approval of the Central Legislature, to such extent 

and in such manner as may be determined by the Bank in general meeting. 

(2) The additional shares so created shall be of the nominal value of one 
hundred rupees each and shall be assigned to the various registers in the same 
proportions as the shares constituting the original share capital. 

(3) Such additional shares shall be fully paid up, and the price at which 
they may be issued shall be fixed by the Central Board with the previous sanction 
of the '[Central Govemmen]. 

(4) The provisions of section 4 relating to the manner of allotment of 
the shares constituting the original share capital shall apply to the allotment of 
such additional shares, and existing shareholders shall not enjoy any preferential 
right to the allotment of such additional shares. 


6. The Bank shall, as soon as may be, establish offices in Bombay, Calcutta 
Offices b 1 H Delhi, Madras and Rangoon and a branch in London, 

agencies.' nancies and may establish branches or agencies in any other 

place in India ®[or Burma] or, with the previous 
sanction of the '[Central Government] elsewhere. 


7. The general 
Management. 


superintendence and direction of the affairs and business of 
the Bank shall be entrusted to a Central Board of 
Directors which may exercise all powers and do all 


acts and things which may be exercised or done by the Bank and are not by this 
Act expressly directed or required to be done by the Bank in general meeting. 
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Composition of the Cen- 

tral Board, and term of (I) 1“^ Central Board shall consist of the 

office of Directors. following Directors, namely: — 

ari" Governor and two Deputy Governors, to be appointed by the 

I Central Government] after consideration of the recommendations made by the 
Board in that behalf ; ^ 

four Directors to be nominated by the ^[Central Government]; 

, (c) eight Directors to be elected on behalf of the shareholders on the 

various registers, in the manner provided in seition 9 and in the following 
numbers, namely: — 

(1) for the Bombay register — ^two Directors; 

(w) for the Calcutta register — ^two Directors ; 

(iii) for the Delhi register — two Directors ; 

(tv) for the Madras register — one Director; 

(z/) for the Rangoon register — one Director; and 

(d) one Government official to be nominated by the ^[Central Government]. 

(2) The Governor and Deputy Governors shall devote their whole time 
to the affairs of the Bank, and shall receive such salaries and allowances as may 
be determined by the Central Board, with the approval of the ^:[Central Govern- 
ment. 


(3) A Deputy Governor and the Director nominated under clause (d) 
of sub-section (1) may attend any meeting of the Central Board and take part 
in its deliberations but shall not be entitled to vote : 


Provided that when the Governor is absent a Deputy Governor authorized 
by him in this behalf in writing may vote for him. 

(4) The Governor and a Deputy Governor shall hold office for such term 
not exceeding five years as the ^[Central GJovernment] may fix when appointing 
them, and shall be eligible for re-appointment. 

A Director nominated under clause (6) or elected under clause (c) of 
sub-section ( 1 ) shall hold office for five years, or thereafter until his successor 
shall have been duly nominated or elected, and, subject to the provisions of 
section 10, shall be eligible for re-nomination or re-election. 

A Director nominated under clause (d} of sub-section (1) shall hold 
office during the pleasure of the ^[Central Government]. 

(5) No act or proceeding of the Board shall be questioned on the ground 
merely of the existence of any vacancy in, or any defect in the constitution of, 

the Board. 

9. ( 1 ) A Local Board shall be constituted for 
Local Boards, their con- each of the five areas specified in the First Schedule, 
stitution and functions. and shall consist of 


(a) five members elected from amongst themselves by the shareholders 
who are registered on the register for that area and are qualified to vote, and 

(ft) not more than three members nominated by the Central Board from 
amongst the shareholders registered on the register for that area, who may be 
nominated at any time : 

Provided that the Central Board shall in exercising this power of nomi- 
nation aim at securing the representation of territorial or economic ^ 

already represented, and in particular the representation of agricultural interest 

and the interests of co-operative banks. 

(2) At an election of members of a Local Board for any area, any share- 
holder who has been registered on the register for that area, for a period of not 
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less than six months ending with the date of the election, as holding 6ve shares 
shall have one vote, and each shareholder so registered as having more than 
five shares shall have one vote for each five shares, but subject to a maximum 
of ten votes, and such votes may be exercised by proxy appointed on each occa- 
sion for that purpose, such proxy being himself a shareholder entitled to vote at 
the election and not being an employee of the Bank. 

(3) The members of a Local Board shall hold office until they vacate it 
under sub-section (6) and, subject to the provisions of section 10, shall be eligible 
for re-election or re-nomination, as the case may be. 

(4) At any time within three months of the day on which the Directors 
representing the shareholders on any register are due to retire under the provi- 
sions of this Act, the Central Board shall direct an election to be held of members 
of the Local Board concerned, and shall specify a date from which the registration 
of transfers from and to the register shall be suspended until the election has 
taken place. 

(5) On the issue of such direction the Local Board shall give notice of 
the date of the election and shall publish a list of shareholders holding five or 
more shares, with the dates on which their shares were registered, and with 
their registered addresses, and such list shall be available for purchase not less 
than three weeks before the date fixed for the election. 

(6) The names of the persons elected shall be notified to the Central 
Board which shall thereupon proceed to make any nominations permitted by 
clause (6) of sub-section (1) ; it may then decide to make, and shall fix the date 
on which the outgoing members of the Local Board shall vacate office, and the 
incoming members shall be deemed to have assumed office on that dale. 

(7) The elected members of a Local Board shall, as soon as may be after 
they have been elected, elect from amongst themselves one or two persons, as 
the case may be to be Directors representing the shareholders on the register for 
the area for which the Board is constituted. 

(8) A Local Board shall advise the Central Board on such matters as may 
be generally or specifically referred to it and shall perform such duties as the 
Board may, by regxilations, delegate to it. 


Disqualifications of Di- (1) hJo person may be a Director or a 

rectors and members of j^grnber of a Local Board who— 

Local Boards. «- • t r c*. t • 

(a) is a salaried government official or a salaried official of a btate in 

India '[or Burma], or 

is, or at any time has been, adjudicated an insolvent, or has suspended 
payment or has compounded with his creditors, or 

(c) is found a lunatic or becomes of unsound mind, or 
(c?) is an officer or employee of any bank, or , . , . 

{e'y is a director of any bank, other than a bank which is^ a society re- 
gistered or deemed to be registered under the Co-operative Societies Act. 1912, 
or any other law for the time being in force in British India '[or Burma] relating 
to co-operative societies. 

(2) No two persons who are partners of the same mercantile firm, or are 
directors of the same private company, or one of whom is the general agent of 
or holds a power of procuration from the other, or from a mercantile firm of 
which the other is a partner, may be Directors or members of the same Local 
Board at the same time. 

(3) Nothing in clause (a), clause (<f) or clause (g) of sub-section (1) 


^ LEG. REF. 

^Inserted by India and Burma (Bur. 


Mon. Arrs.) Order, 1937. 



The CrviL Court Manual (Imperial Acts). 


Removal from and vaca- 
tion of office. 


4428 A TTR i .TVTT C a ^•r-r ▼ ^ •r / T A 

L X 1 

shall apply to the Governor, or to a Deputy Governor or to the Director nominated 
under clause (d) of sub-section (1) of section 8. ciur nominatea 

(1) The ^[Central Government] may remove 
from office the Governor, or a Deputy Governor or 
any nominated or elected Director: 

/I,', Provided that in the case of a Director nominated or elected under clause 

onll ^ (1) of section 8 this power shall brexeS 

only on a resolution passed by the Central Board in that behalf by a majority 
consisting of not less than nine Directors. ^ j j 

Qiih A Director nominated or elected under clause (6) or clause (c) of 

section 8, and any member of a Local Board shall cease to 

months from the date of his nomination or 
election, he is not registered as a holder of unencumbered shares of the Bank 
of a norninal value of not less than five thousand rupees, or if he ceases to hold 
unencumbered shares of that value, and any such Directors shall cease to hold 

OrTlce if witnniif i t. _ - « • « i* _ 


Office if without leave from the * [Central Government] he absents himself from 

f the Central Board convened under sub-section (1) 


three consecutive meetings of 
of section 13. 


C^) The ^[Central Government] shall remove from office any Director, and 
me Central Board shall remove from office any member of a Local Board, if such 
Director or member becomes subject to any of the disqualifications specified in 
sub-section (1) or sub-section (2) of section 10. 

(4) A Director or member of a Local Board removed or ceasing to hold 
office under the foregoing sub-sections shall not be eligible for re-appointment 
either as Director or as member of a Local Board until the expiry of the term 
for which his appointment was made. 

(5) The appointment, nomination or election as Director or member of 
a Local Board of any person who is a member of *fthe Federal Legislature, the 
Indian Legislature, a Provincial Lelislature, the Coorg Legislative Council or the 
Burma Legislature] shall be void, unless, within two months of the date of his 
appointment, nomination or election, he ceases to be such member, and, if any 
Director or member of a Local Board is elected or nominated as a member of any 
such Legislature ®[or Council], he shall cease to be a Director or member of the 
Local Board as from the date of such election or nomination, as the case may be. 

(6) A Director may resign his office to the * [Central Government] and a 
member of a Local Board may resign his office to the Central Board and on the 
acceptance of the resignation, the office shall become vacant. 

12. (1) If the Governor or a Deputy Governor by infirmity or otherwise 

is rendered incapable of executing his duties or is 
Casual vacancies and ab- absent on leave or otherwise in circumstances not in- 
sences. volving the vacation of his appointment, the '[Central 

Government] may, after consideration of the recommendations made by the 
Central Board in this behalf, appoint another person to officiate for him, and 
such person may, notwithstanding anything contained in clause (d) of sub- 
section (1) of section 10, be an officer of the Bank. 

(2) If an elected Director is for any reason unable to attend a particular 
meeting of the Central Board, the elected members of the Local Board of the 
area which he represents may elect one of their number to take his place, ana 
for the purposes of that meeting the substitute so elected shall have all the powers 
of the absent Director. 
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(3) Where any casual vacancy in the office of any member of a Local 
Board occurs, otherwise than by the occurrence of a vacancy in the office of a 
Director elected by the Local Board,, the Central Board may nominate thereto 
any qualified person recommended by the elected members of the Local Board. 

(4) Where any casual vadancy occurs in the office of a Director other 
than the vacancies provided for in sub-section (1), the vacancy shall be filled, 
in the case of a nominated Director by nomination, and in the case of an elected 
Director by election held in the manner provided in section 9, for the election of 
Directors : 

Provided that before such election is made, the resulting vacancy, if any, 
in the Local Board and any vacancy in the office of an elected member of such 
Board which may have been filled by a member nominated under sub-section (3) 
shall be filled by election held as nearly as may be in the manner provided in 
section 9 for the election of members of a Local Board. 

(5) A person nominated or elected under this section to fill a casual 
vacancy shall, subject to the proviso contained in sub-section (4), hold office 
for the unexpired portion of the term of his predecessor. 

13. (1) Meetings of the Central Board shall be 

Central convened by the Governor at least six times in each 
* year and at least once in each quarter. 

(2) Any three Directors may require the Governor to convene a meeting 
of the Central Board at any time and the Governor shall forthwith convene a 
meeting accordingly. 

(3) The Governor, or in his absence the Deputy Governor authorized by 
the Governor under the proviso to sub-section (3) of section 8 to vote for him, 
shall preside at meetings of the Central Board, and, in the event of an equality 
of votes, shall have a second or casting vote. 

14. (1) A general meeting (hereinafter in this Act referred to as the 

r- , annual general meeting) shall be held annually at a 

enera mee mgs. place '[in British India] where there is an office of 

the Bank within six weeks from the date on which the annual accounts of the 
Bank are closed and a general meeting may be convened by the Central Board at 
any other time : 

Provided that the annual general meeting shall not be held on two con- 
secutive occasions at any one place. 

(2) The shareholders present at a general meeting shall be entitled to 
discuss the annual accounts, the report of the Central Board on the working of 
the Bank throughout the year and the auditors’ report on the annual balance- 
sheet and accounts. 

(3) Every shareholder shall be entitled to attend at any general meeting 
and each shareholder, who has been registered on any register, for a period of 
not less than six months ending with the date of the meeting, as holding five or 
more shares, shall have one vote, and on a poll being demanded each shareholder 
so registered shall have one v’ote for each five shares, but subject to a maximum 
of ten votes and such votes ma}^' be exercised b\' proxy appointed on each occasion 
for that purpose, such proxy being himself sh^ireholder entitled to vote at the 
election and not being an officer or employee of the liank. 

15. (1) The following provisions shall apply to the first constitution of 

. the Central Board, and, notwithstanding anything 

contained in section 8, the Central Board as constitu- 
ted in accordance therewith shall be deemed to be 
duly constituted in accordance with this Act. 
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(2) The first Governor and the first Deputy Governor or Deputy Gover- 
nors shall be appointed by the ^[Central Government] on "^[its] own initiative, 
shall receive such salaries and allowances «as "^[it] may determine, 

(3) The first eight Directors representing the shareholders on the various 
registers shall be nominated by the ^[Central Government] from the areas served 
respectively by those registers, and the Directors so nominated shall hold office 
until their successors shall have been duly elected as provided in sub-section (4). 

(4) On the expiry of each successive period of twelve months after the 
nomination of Directors under sub-section (3), two Directors shall be elected in 
the manner provided in section 9 until all the Directors so nominated have been 
replaced by elected Directors holding office in accordance with section 8 . The 
register in respect of which the election is to be held shall be selected by lot from 
among the registers still represented by nominated Directors, and for the purposes 
of such lot the Madras and Rangoon registers shall be treated as if they compised 
one register only. 

16. As soon as may be after the commencement of this Act, the Central 

Board shall direct elections to be held and may make 
First constitution of Local nominations, in order to constitute Local Boards in 
Boards. ^ accordance with the provisions of section 9, and the 

members of such Local Boards shall hold office up to the date fixed under 
section ( 6 ) of section 9, but shall not exercise any right under sub-section (7) 
of that section. 

17, The Bank shall be authorized to carry on 
Business which the Bank ^nd transact the several kinds of business hereinafter 
may transact. specified, namely 

( 1 ) the accepting of money on deposit without interest from, and the 
collection of money for, ’[the Secretary of State], the ’[Centr^ Government] 
the Federal Railway authority, the Provincial Government, the Government ot 
Burma, the Burma Railway Board], States in India, local authorities, banks and 

any other person ; 

(2) (o) the purchase, sale and rediscount of bills of exchange and pro- 

mistory notes, '[drawn on India or Burma and payable in India or Burma] and 
arisin/out of bona fide commercial or trade transactions bearing two or more good 
sYgnatures Yie of which shall be that of a scheduled bank » [or a Burma Scheduled 
Bank] and maturing within ninety days from the date of such purchase or redis- 
count, YrchSe?'sf[e YYd rediscount of bills of exchange and promis- 

sory notes, ' [drawn either in India or in Burma and payable 

niirm'il and bearing two or more good signatures, one of which shall be that 
of a scheduled bank, "fa Burma ScheLled Bank, a provincial co-operative bank 
or a BunnYctoperltive bank], and drawn or issued for the 
seasonal agricultural operations or the making of crops, and maturing 
nine months from the date of such purchase or rediscount, exclusive of days 

of grace; 53 , g and rediscount of bills of exchange and promissory 

of grace ; 
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(3) (a) the purchase from and sale to scheduled banks ^[and Burma 
scheduled banks] of sterling in amounts of not less than the equivalent of one lakh 
of rupees ; 

(6) the purchase, sale and rediscount of bills of exchange (including 
treasury bills) drawn in or on any place in the United Kingdom and maturing 
within ninety days from the date of purchase, provided that no such purchase, 
sale or rediscount shall be made in India except with a scheduled bank ^[or in 
Burma except with a scheduled bank or a Burma scheduled bank] ; and 

(c) the keeping of balances with banks in the United Kingdom; 

(4) the making to States in India, local authorities, scheduled banks, 
Burma scheduled banks, provincial co-operative banks and Burma co-opera- 
tive banks] of loans and advances, repayable on demand or on the expiry of fixed 
periods not exceeding ninety days, against the security of — 

(a) stocks, funds and securities (other than immovable property) in 
which a trustee is authorized to invest trust money by any Act of Parliament or 
by any law for the time being in force in British India *[or Burma] ; 

(i>) gold or silver or documents of title to the same; 

(c) such bills of exchange and promissory notes as are eligible for purchase 
or rediscount by the Bank ; 

(£?) promissory notes of any scheduled bank Burma scheduled bank, 
provincial co-operative bank or Burma co-operative bank], supported by docu- 
ments of title to goods which have been transferred assigned, or pledged to any 
such bank as security for a cash credit or overdraft granted for bona fide com- 
mercial or trade transactions, or for the purpose of financing seasonal agricultural 
operations or the marketing of crops ; 

(5) the making to the ® [Central Government], ®[the Federal Railway 
Authority Provincial Governments, the Government of Burma and the Burma 
Railway Board] of advances repayable in each case not later than three months 
from the date of the making of the advance ; 

(6) the issue of demand drafts made payable at its own offices or agencies 
and the making, issue and circulation of bank post bills; 

(7) the purchase and sale of Government securities of the United 
Kingdom maturing within ten years from the date of such purchase; 

(8) the purchase and sale of securities of the ^[Central Government a 
Provincial Government or the Government of Burma] of any maturity or of 
such securities of a local authority '^[or such Indian States] as may be specified 
in this behalf by the ^[Central Government] on the recommendation of the Central 
Board: 

Provided that securities fully guaranteed as to principal and interest by 
®[any such Government, authority or State] shall be deemed for the purposes of 
this clause to be securities of such Government, authority or State : 

Provided further that the amount of such securities held at any time in 
the Banking Department shall be so regulated that — 

(o) the total value of such securities shall not exceed the aggregate amount 
of the share capital of the Bank, the Reserve Fund and three-fifths of the 
liabilities of the Banking Department in respect of deposits ; 

(6) the value of such securities maturing after one year shall not exceed 
the aggregate amount of the share capital of the Bank, the Reserve Fund and 
two-fifths of the liabilities of the Banking Department in respect of deposits; 
and 

(c) the value of such securities maturing after ten years shall not exceed 
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the aggregate amount of the share capital of the Bank and the Reserve Fund 
and one-fifth of the liabilities of the Banking Department in respect of deposit; 

(9) the custody of monies, securities and other articles of value, and the 
collection of the proceeds, whether principal, interest or dividends, of any su(^ 
securities ; 

(10) the sale and realisation of all property, whether movable or 
immovable, which may in any way come into the possession of the Bank in 
satisfaction, or part satisfaction, of any of its claims; 

(11) the acting as agent for ^[the Secretary of State], the Central Govern- 
ment] *[or any Provincial Government or the Government of Burma or any local 
authority or any Indian State] in the transaction of any of the following kinds 
of business, namely : — 

(а) the purchase and sale of gold and silver; 

(б) the purchase, sale, transfer and custody of bills of exchange, securi- 
ties or shares in any company ; 

(c) the collection of the proceeds, whether principal, interest or dividends, 

of any securities or shares ; ... 

(rf) the remittance of such proceeds, at the risk of the principal, by bills 
of exchange payable either in India or elsewhere ; 


{e) the management of public debt ; 

(12) the purchase and sale of gold coin and bullion; 

(13) the opening of an account with or the making of an agency agree- 
ment with, and the acting as agent or correspondent of *] the principal 

currency authority of any country under the law for the time being in force m 
that country or any international bank formed by banks which are such principal 
currency authorities], and the investing of the funds of the Bank m the shar^ 

of any such international bank ; , fr^T 

(\4^ the borrowing of money for a period not exceeding one month lor 

the purposL of the business of the Bank, and the giving of security for money 

so borrowed: , , • t r 

Provided that no money shall be borrowed under this dause from f"y 

person m India Mor Burma] other tnan Burma) other than a bank which 

p" nc'pTl “'rr.™ • W «»"■’■'>■ ““ 

being in force m ^ = ^he total amount of such borrowings from persons 
in India ‘[and Burma] shall not at any time exceed the amount of the share capita 

of the Bank; Bject to the Provisions of thU 

Act ‘[and the making and issue of Burma notes m accordance with the law ot 

Burma] land matters and things as may be inci- 

dental ^oVr fo^nsli^AtJarupon^the exercise of its powers or the discharge of its 
duties under this Act ‘[and the law of Burma], ^ . r. and 

w„„, ip .p. E3, 

Power of direct discount. . delegated to a committee of the 

Board or to the Governor, in the opinion commiue^e^ - of the^ 

as the case may be, a special occasion has arisen m ^ of relating credit 

that action should be taken under this section for the Purpose ot re^i s 
in the interests of Indian ‘[or Burman] trade, commer ce, industry an a__B_ 
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culture, the Bank may, notwithstanding any limitation contained in sub-clauses (o) 
and (^) of clause (2) or sub-clause (a) or (i>) of clause (3) or clause (4) of 
section 17, — 

(1) purchase, sell or discount any of the bills of exchange or promissory 
notes specified in sub-clause (a) or (6) of clause (2) or sub-clause (fe) of 
clause (3) of that section though such bill or promissory note does not bear the 
signature of a scheduled bank ^[a Burma scheduled bank, provincial co-opera- 
tive bank or a Burma co-operative bank] ; or 

(2) purchase or sell sterling in amounts of not less than the equivalent 
of one lakh of rupees ; or 

(3) make loans or advances repayable on demand or on the expiry of 
fixed periods not exceeding ninety days against the various forms of security 
specified in clause (4) of that section: 

Provided that a committee of the Board or the Governor shall not, save 
in cases of special urgency, authorize action under this section without prior 
consultation with the Central Board and that in all cases action so authorized 
shall be reported to the members of he Central Board forthwith. 

Business which the Bank 19. Save as otherwise provided in sections 17, 

may not transact. 18 and 45, the Bank may not — 

(1) engage in trade or otherwise have a direct interest in any commercial, 
industrial, or other undertaking, except such interest as it may in any way acquire 
in the course of the satisfaction of any of its claims : provided that all such interests 
shall be disposed of at the earliest possible moment ; 

(2) purchase its own shares or the shares of any other bank or of any 
company, or grant loans upon the security of any such shares ; 

(3) advance money on mortgage of, or otherwise on the security of, 
immovable property or documents of title relating thereto, or become the owner of 
immovable property, except so far as is necessary for its own business premises 
and residences for its officers and servants ; 

(4) make loans or advances ; 

(5) draw or accept bills payable otherwise than on demand; 

(6) allow interest on deposits or current accounts. 

CHAPTER HI. 

Central Banking Functions. 

20 The Bank shall undertake to accept monies for account of ’[the 

Secretary of State, the Central Government the 
Obligation of the Bank Provincial Governments] and such States in India as 
to transact Government ^ approved of and notified by the ’[Central Gov- 

busmess. ernment] in the Gazette of India, and to make payments 

up to the amount standing to the credit of their accounts respectively, and to carry 
out their exchange, remittance and other banking operations, including the manage- 
ment of the public debt. . . , ^ 

21 f 1 'I The ’fCentral Government] and ’[the Provincial Governments] shall 

^ ■' entrust the Bank, on such conditions as may be agreed 

Bank to have the right to upon, with all their money remittance, exchange and 

transact Government biisi- banking transactions in India and, in particular, shall 

ness in India. deposit free of interest all their cash balances with 

the Bank ; 

Provided that nothing in this sub-section shall prevent the ’[Central Gov- 
ernment] or any ’[Provincial Government] from carrying on money transactions at 
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Bank has no branches or agencies, and the "[Central Government] 
requir^ Governments] may hold at such places such balances as they 

* AV Government] and each "[Provincial Government] shall 

entrust the Bank on such conditions as may be agreed upon, with the management 
oi the public debt and with the issue of any new loans. 

(^) the event of any failure to reach agreement on the conditions 
referred to in this section the "[Central Government] shall decide what the 
conditions shall be. 


(4) Any agreement made under this section to which the "[Central 
Governnient] or any "[Provincial Government] is a party shall be laid, as soon 
be after it is made, before the Central Legislature and in the case of a 
[Provincial Government] before the "[Provincial Legislature] also. 

22. ( 1 ) The Bank shall have the sole right to issue bank notes in British 

Right to issue banlc notes, ^ period which shall be fixed by 

^ . "he [Central Government] on the recommendation 

OI "he Central Board, issue currency notes of the Government of India supplied 
to It by the ^[Central Government,] and the provisions of this Act applicable to 
tmnk notes shall, unless a contrary intention appears, apply to all currency notes of 
■ India issued either by the "[Central Government] or by the Bank 

111 like manner as if such currency notes were bank notes, and references in this 
Act to bank notes shall be construed accordingly. 

(2) On and from the date on which this chapter comes into force the 
"[Central Government] shall not issue any currency notes. 

®[(3) In this section references to Bank notes include references to 
Burma notes] . 


23. ( 1 ) The issue of bank notes shall be conducted by the Bank in an 

, Issue Department which shall be separated and kept 

t. ue epar men . wholly distinct from the Banking Department, and the 

assets of the Issue Department shall not be subject to any liability other than 
the liabilities of the Issue Department as hereinafter defined in section 34. 

(2) The Issue Department shall not issue bank notes to the Banking 
Department or to any other person except in exchange for other bank notes or 
for such coin, bullion or securities as are permitted by this Act to form part of 
the Reserve. 


24. Bank notes shall be of the denominational values of five rupees, ten 

rupees, fifty rupees, one hundred rupees, five hun- 
Dcnominations of notes. dred rupees, one thousand rupees and ten thousand 

rupees, unless otherwise directed by the Central Government on the recommen- 
dation of the Central Board. 

25. The design, form and material of bank notes shall be such as may be 

approved by the "[Central Government] after consi- 
Form of bank notes. deration of the recommendations made by the Cen- 

tral Board. 


26. (1) Subject to the provisions of sub-section (2), every bank note 

shall be legal tender at any place in British India in 
Legal tender character of payment or on account for the amount expressed 

therein, and shall be guaranteed by the "[Central 

Government]. ■, 

(2) On recommendation of the Central Board the "[Central Govemmentj 
may, hy notification in the Gazette of In dia, declare that, with effect from su cl^ 

Mon. Arrs.) Order, 1937. 
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date as may be specified in the notification, any series of bank notes of any 
denomination shall cease to be legal tender save at an office or agency of the Bank. 

’[(3) Every Burma note shall be guaranteed by the Central Government]. 

. . 27. The Bank shall not re-issue bank notes 

e-issue o notes. which are torn, defaced or excessively soiled. 

*[28. (1)] N^otwithstanding anything contained in any enactment or rule 

of law to the contrary no person shall of right be 
entitled to recover from the ^[Central Government] or 
the Bank the value of any lost, stolen, mutilated or 
imperfect currency note of the Government of India, 

or bank note : 

Provided that the Bank may, with the previous sanction of the ^[Central 
Government,] prescribe the circumstances in and the conditions and limitations 
subject to which the value of such currency notes or bank notes may be refunded 
as of grace and the rules made under this proviso shall be laid on the table of 
both Houses of the Central Legislature. 

^[(2) The provisions of sub-section (1) of this section, other than the 
proviso thereto, shall apply to Burma notes as they apply to bank notes ; and 
refunds may be made as of grace in respect of Burma notes in accordance with 
the provision made in that behalf by the law of Burma.] 

„ , ,. 29. The Bank shall not be liable to the payment 

d.?ron of any sta.np duty under the Indian Stamp Act 1899, 

in respect of bank notes ’[or Burma notes] issued by it. 

30. (1) If in the opinion of the ^[Central Government] the Bank fails to 

carry out any of the obligations imposed on it by 
Powers of Central qj. ^n^er this Act ’[or by or under the law of Burma], 

CentrTl^Boarcl.*^ siiper^ec e Central Government] may, by notification in the 

Gazette of India, declare the Central Board to be 
superseded, and thereafter the general superintendence and direction of the affairs 
of the Bank shall be entrusted to such agency as the ^[Central Government] ma\' 
determine, and such agency may exercise the powers and do all acts and things 
which may be exercised or done bv the Central Board under this Act. 

(2) W^hen action is tal<en under this section the ^[Central GoN'Crnmcnl] 
shall cause a full report of the circiim.slances leading tc) such action and of the 
action taken to be laid before the Central Legislature at the earliest possil)le oppor- 
tunity and in any case within three months from tlic issue of the luililication 
superseding the Board. 

British India other than the Bank or, as expressly 
authorized bv this Act, the TL'entral Ciovernmeiit [ 
shall draw, accept, make or issue any bill of exchange, 
hundi, promissory note or engagement for the pay- 
ment of money payable to bearer on demand, or borrow, owe oi t<ike up any 
sum or sums of money on the bills, hundis or notes payable to bearer on demand 

of any such person: , , ,. ii , u 

Provided that cheques or drafts, including hundis, payable to bearer on 

demand or otherwise may be drawn on a person’s account with a banker, shroft 

or agent. . . . . ,, , ,, , 

32 (1) Any person contravening the provisions ot section 31 shall be 

punishable with fine which may extend to the 

Penalty. amount of the bill, hundi, note, or engagement 

respect whereof the offence is committed. 

(2) No prosecution under this section shall be instituted except on com 

plaint made by the Bank. 


31. No 


person in 


Issue of demand bills and 
notes . 


in 
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33. (1) The assets of the Issue Department shall consist of gold coin, gold 

Assets of the Iss.ie De- bullion, sterling securities, rupee coin, and rupee 
partment. securities to such aggregate amount as is not less than 

the total of the liabilities of the Issue Department as 

hereinafter defined. 

(2) Of the total amount of the assets, not less than two-fifths shall consist 
of gold coin, gold bullion or sterling securities : 

Provided that the amount of gold coin and gold bullion shall not at any 
time be less than forty crores of rupees in value. 

(3) The remainder of the assets shall be held in rupee coin, Government 
of India rupee securities of any maturity and such bills of exchange and promis- 
sory notes payable in British India ^[or in Burma] as are eligible for purchase 
by the Bank under sub-clause (a) or sub-clause (^) of clause (2) of section 17 
or under clause (1) of section 18 : 

Provided that the amount held in Government of India i*upee securities 
shall not at any time exceed one-fourth of the total amount of the assets or fifty 
crores of rupees, whichever amount is greater, or, with the previous sanction of 
the Central Government such amount plus a sum of ten crores of rupees. 

(4) For the purposes of this section, gold coin and gold bullion shall be 
valued at 8 47512 grains of fine gold per rupee, rupee coin shall be valued at its 
face value, and securities shall be valued at the market rate for the time being 
obtaining. 

(5) Of the gold coin and gold bullion held as assets, not less than 
seventeen-twentieths shall be held in British India, and all gold coin and gold 
bullion held as assets shall be held in the custody of the Bank or its agencies : 

Provided that gold belonging to the Bank which is in any other bank or 
in any mint or treasury or in transit may be reckoned as part of the assets. 

(6) For the purposes of this section, the sterling securities which may 
be held as part of the assets shall be securities of any of the following kinds 
payable in the currency of the United Kingdom, namely : — 

(a) balances at the credit of the Issue Department with the Bank of 
England ; 

(&) bills of exchange bearing two or more good signatures and drawn 
on and payable at any place in the United Kingdom and having a maturity not 

exceeding ninety days ; . , ^ 

(c) Government securities of the United Kingdom maturing within 

five that, for a period of two years from the date on which this 

Chapter comes into force, any of such last mentioned securities may be securities 
maturing after five years, and the Bank may, at any time before the expiry of 
that period, dispose of such securities notwithstanding anything contained in 

section 17. 

34 rn The liabilities of the Issue Department shall be an amount equal to 

‘ ^ " the total of the amount of the currency notes of the 

Liabilities of the Issue Government of India and bank notes for the time 
Department. being in circulation. 

( 2 ^ For the purposes of this section, any currency note of the Govern- 
ment of India or bank note which has not been presented for payment within forty 

from the 1st day of April following the date of its issue shall be deemed 
not to be in circulation, and the value thereof shall, notwithstanding anything 
contained in sub-section (2) of section 23, be paid by the Issue Department to 
the ^Central Government] or the Banking Department, as the case may be; but 
any such note if subsequently presented for payment, shall be paid by the Banking 
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Department, and any such payment in the case of a currency note of the Govern- 
ment of India shall be debited to the *[ Central Government]. 

[(3) In this section, references to Bank notes include references to 
l>urma notes.] 

35. On the date on which this Chapter comes into force the Issue Depai*t- 

Initlal assets and liabili- over from the “[Central Government] 

ties. liability for all the currency notes of the Govern- 

ment of India for the time being in circulation and the 
“[Central Government] shall transfer to the Issue Department gold coin, gold 
bullion, sterling securities, rupee coin and rupee securities to such aggregate amount 
as is equal to the total of the amount of the liability so transferred. The coin, 
bullion and securities shall be transferred in such proportion as to comply with 
the requirements of section 33: 

Provided that the total amount of the gold coin, gold bullion and sterling 
securities so transferred shall not be less than one-half of the whole amount 
transferred, and that the amount of rupee coin so transferred shall not exceed 
fiftA'^ crores of rupees : 

Provided further that the whole of the gold coin and gold bullion held 
the “[Central Government] in the gold standard reserve and the paper currency 
reserve at the time of transfer shall be so transferred. 

36. (1) After the close of any financial year in which the minimum 

amount of rupee coin held in the assets, as shown in 
any of the weekly accounts of the Issue Department 
for that year prescribed under sub-section (1) of 
section 53, is greater than fifty crores of rupees or 

one-sixth of the total amount of the assets as shown in that account, whichever 
may be the greater, the Bank may deliver to the “[Central Government] rupee coin 
up to the amount of such excess but not “[without that Government’s consent] 
exceeding five crores of rupees, against payment of legal tender value in the form 
of bank notes, gold or securities : 

Provided that if the Bank so desires and if the amount of gold coin, gold 
bullion and sterling securities in the assets does not at that time exceed one-half 
of the total assets, a proportion not exceeding two-fifths of such payment shall 
be in gold coin, gold bullion or such sterling securities as may be held as part of 
the assets under sub-section (6) of section 33. 

(2) After the close of any financial year in which the maximum amount 
of rupee coin held in the assets, as so shown, is less than fifty crores of rupees 
or one-sixth of the total amount of the assets, as so shown, whichever may be the 
greater, the “[Central Government) shall deliver to the Bank rupee coin up to the 
amount of such deficiency, but not without its consent exceeding five crores of 
rupees, against payment of legal tender value. 

37. Cl) Notwithstanding anything contained in the foregoing provisions 

^ Bank may, with the previous sanction of the 

rectSeX. Government] for periods not exceeding 

thirty days in the first instance, which may, with the 
like sanction, be extended from time to time by periods not exceeding fifteen days 
hold as assets gold coin, gold bullion or sterling securities of less aggregate 
amount than that required by sub-section ( 2 ) of section 33 and, whilst the holding 
is so reduced, the proviso to that sub-section shall cease to be operative: 

Provided that the gold coin and gold bullion held as such assets shall not 
be reduced below the amount specified in the proviso to sitb-scction (2) 
section 33 so long as any sterling securities remain held as such assets 


of 
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(2) In respect of any period during which the holding of gold coin, gold 
bullion and sterling securities is reduced under sub-section (1), the Bank shall 
pay to the ^[Central Government] a tax upon the amount by which such holding 
is reduced below the minimum prescribed by sub-section (2) of section 33; and 
such tax shall be payable at the bank rate for the time being in force, with an 
addition of one per cent, per annum when such holding exceeds thirty-two and 
a half per cent, of the total amount of the assets and of a further one and a 
half per cent, per annum in respect of every further decrease of two and a half 
per cenh or part of such decrease : 

Provided that the tax shall not in any event be pa 3 ^able at a rate less than 
six per cent, per annum. 

38. The ^[Central Government] shall undertake not to re-issue any rupee 

coin delivered under section 36 nor to put into circu- 
Obligations of Govern- lation an^'^ rupees, except through the Bank and as 

provided in that section; and the Bank shall under- 
take not to dispose of rupee com otherwise than for 
the purposes of circulation or by delivery to the ^[Central Government] under 
that section. 

39. ( 1 ) The Bank shall issue rupee coin on demand in exchange for bank 

notes and currenc}^ notes of the Government of India 
and shall issue currency notes or bank notes on 
demand in exchange for coin which is legal tender 

under the Indian Coinage Act, 1906. 

(2) The Bank shall, in exchange for currency notes or bank notes of 
five rupees or upwards, supply currency notes or bank notes of lower value or 
other coins which are legal tender under the Indian Coinage Act, 1906, in such 
quantities as may, in the opinion of the Bank, be required for circulation ; and 
the ’[Central Government] shall supply such coins to the Bank on demand. If 
the ’[Central Government] at any time fails to supply such coins, the Bank shall 
be released from obligations to supply them to the public. 

40- The Bank shall sell, to any person who makes a demand in that behalf 

tit its office in Bombay, Calcutta, Delhi, Madras or 
Obligation to sell ster.ing. Rangoon and pays the purchase price in legal tender 

currency, sterling for immediate delivery in London, at a rate not below one 
shilling and five pence and fort^’-nine sixty-fourths of a penny for a rupee: 

Provided that no person shall be entitled to demand to huy^ an amount of 
sterling less than ten thousand pounds. 

41. The Bank shall buy, from any person who makes a demand in that 

behalf at its office in Bombay, Calcutta, Delhi, Madras 
Obligation to buy sterling. Rangoon, sterling for immediate delivery in 

London, at a rate not higher than one shilling and six pence and three-sixteenths 
of a penny for a rupee: 

Provided that no person shall be entitled to demand to sell an amount of 
sterling less than ten thousand pounds : 

Provided further that no person shall be entitled to receive payment unless 
the Bank is satisfied that payment of the sterling in London has been made. 

^[41-A. (1) The Bank shall provide any person who makes a demand in 

that behalf with remittance between its office in 
Obligation to provide Rangoon and such office or offices in India as may be 

between India prescribed by the Central Board, in such amounts, at 
and Burma. such fixed rate of exchange and subject only to such 
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rate or rates of commission as may be approved by the Central Government and 
the Government of Burma : 

Provided that so long as the Bank is bound under Part II of the India and 
Burma (Burma Monetary Arrangements) Order, 1937, to issue on demand India 
rupee coin m exchange for legal tender notes, the rate of exchange shall be par. 

(2) Burma assets and liabilities of the bank or any scheduled bank shall 
be valued, for the purposes of this Act ; at the rate of exchange so fixed, or, as the 
case may be, at par.] 

42. ( 1 ) Everj^ bank included in the Second Schedule shall maintain with 

the Bank a balance the amount of which shall not at 
Cash reserves of schedoU ihe close of business on any dav be less than five per 

cent, of the demand liabilities and two per cent, of 
the time liabilities of such bank in India ^[and Burma] 
as shown in the return referred to in sub-section (2). 

Explanation . — For the purposes of this section liabilities shall not include 
the paid-up capital or the reserves, or any credit balance in the profit and loss 
account of the bank or the amount of any loan taken from the Reserve Bank. 

(2) Every scheduled bank shall send to the Central Government and to 
the Bank a return signed by two responsible officers of such bank showing — 

®f(a) the amounts of its demand and time liabilities, respectively, in India, 

(6) the amounts of its demand and time liabilities, respectivel}^ in Burma, 

(c) the total amount held in India in currency notes of the Government of 
India and bank notes, 

(d) the total amount held in India in Burma notes. 

(e) the total amount held in Burma in currency notes of the Government 
of India and bank notes, 

(/) the total amount held in Burma in Burma notes, 

(f/) the amounts held in India in rupee coin and subsidiary coin, respec- 
tively, 

(h) the amounts held in Burma in rupee coin, subsidiary coin and Burma 
coin, respectively, 

(?) the amounts of advances made and of bills discounted in India, respec- 
tively. 

(/) the amounts of advances made an<l of lulls <liscoiinted in Burma, res- 
pectively, and 

( k) the balance held at the Bank.] 

at the close of business on each Friday, or if Friday is a public holiday under 
the Negotiable Instruments Act, 1881, at the close of business on the preceding 
working day; and such return shall be sent not later than two working davs after 
the date to which it relates : 

Provided that where the Bank is satisfied that the furnishing of a weekly 
return under this sub-section is impracticable in the case of any scheduled bank 
by reason of the geographical position of the bank and its branches, the Bank 
may require such bank to furnish in lieu of a weekly return a monthly return 
to he dispatched not later than fourteen days after the end of the month to which 
it relates giving the details specified in this sub-section in respect of such bank at 
the close of business for the month. 

^3) If at the close of business on any day before the day fixed for the 
next return, the balance held at the Bank bv any scheduled bank is below the 
minimum prescribed in sub-scction (1). such scheduled bank shall be liable to 
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pay to the Bank in respect of each such day penal interest at a rate three per 
cent, above the bank rate on the amount by which the balance with the Bank falls 
short of the prescribed minimum, and if on the day fixed for the next return 
such balance is still below the prescribed minimum as disclosed by this 'return, 
the rates of penal interest shall be increased to a rate five per cent, above the 
bank rate in respect of that day and each subsequent day on which the balance 
held at the Bank at the close of business on that day is below the prescribed 
minimum. 

^[(3-A) When under the provisions of sub-section (3) penal interest at 
the increased rate of five per cent, above the bank rate has become payable by a 
scheduled bank, if thereafter on the day fixed for the next return the balance held 
at the Bank is still below the prescribed minimum as disclosed by this return, — 

(a) every director and anj’- managing agent, manager or secretary of the 
scheduled bank, who is knowingly and wilfully a party to the default, shall be 
punishable with fine which may extend to five hundred rupees and with a further 
fine which may extend to five hundred rupees for each subsequent day on which 
the default continues, and 

(b) the Bank may prohibit the scheduled bank from receiving after the 
said day any fresh deposit, 

and, if default is made by the scheduled bank in complying with the prohibition 
referred to in clause (b), every director and officer of the scheduled bank who is 
knowingly and wilfully a party to such default or who through negligence or other- 
wise contributes to such default shall in respect of each such default be punish- 
able with fine which may extend to five hundred rupees and with a further fine 
which may extend to five hundred rupees for each day after the first on which a 
deposit received in contravention of such prohibition is retained by the scheduled 
bank. 

Rxplanation . — In this sub-section 'officer’ includes a managing agent, 
manager, secretary, branch manager, and branch secretary.] 

(4) Any scheduled bank failing to comply with the provisions of sub- 
section (2) shall be liable to pay to the Central Government] or to the Bank, as 
the case may be, or to each, a penalty of one hundred rupees for each day during 
which the failure continues. 

(5) The penalties imposed by sub-sections (3) and (4) shall be payable 
on demand made by the Bank, and, in the event of a refusal by the defaulting 
bank to pay on such demand, may be levied by a direction of the principal Civil 
Court having jurisdiction in the area where an office of the defaulting bank is 
situated, such direction to be made onl}'^ upon application made in this behalf to 
the Court by the ®[ Central Government] in the case of a failure to make a return 
under sub-section (2) to the ^[Central Government] or by the Bank with the 
previous sanction of the ®[ Central Government] in other cases. 

(6) The ^[Central Government] shall, by notification in the Gazette of 
India, direct the inclusion in the Second Schedule of any bank not already so 
included which carries on the business of banking in British India and which — 

(a) has a paid-up capital and reserves of an aggregate value of not less 
than five lakhs of rupees, and 

(&) is a company as defined in clause (2) of section 2 of the Indian 
Companies Act, 1913, or a corporation or a company incorporated by or under 
any law in force in any place outside British India, 

and shall by a like notification direct the exclusion from that Schedule of any 
scheduled bank the aggregate value of whose paid-up capital and reserve becomes 
at any time less than five lakhs of rupees, or which goes into liquidation or otherwise 
ceases to carry on banking business. 
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43. The Bank shall compile and shall cause to be published each week a 

■o consolidated statement showing the affffreRate of the 

dated '''stat?ment by the amounts under each clause of sub-section (2) of sec- 
Bank. 42 exhibited in the returns received from sche- 

duled banks under that section ’[and from Burma 
Scheduled Banks under the corresponding provisions of the Law of Burma] . 

44. The Bank may require any provincial co-operative bank with which it 

^ . has any transactions under section 17 to furnish the 

fromTo^operahve" banks return referred to in sub-section (2) of section 42, 

and if It does so, the provisions of sub-sections (4) 
and (5) of section 42 shall apply so far as may be to such co-operative bank as 
if it were a scheduled bank. 

45. ( 1 ) The Bank shall enter into an agreement with the Imperial Bank 

Agreement with the Im- be Subject to the approval of the 

perial Bank. ^[Central Government,] and shall be expressed to 

come into force on the date on which this Chapter 
comes into force and to remain in force for fifteen years and thereafter until 
terminated after five years notice on either side, and shall further contain the 
provisions set forth in the Third Schedule: 

Provided that the agreement shall be conditional on the maintenance of a 
sound financial position by the Imperial Bank and that if, in the opinion of the 
Central Board, the Imperial Bank has failed either to fulfil the conditions of the 
agreement or to maintain a sotind financial position, the Central Board shall 
make a recommendation to the Central Government] and the Central Govern- 
ment] after making such further enquiry as ^[it] thinks fit, may issue instructions 
to the Imperial Bank with reference either to the agreement or to any matter which 
in ^[its] opinion involves the security of the Government monies or the assets 
of the Issue Department in the custody of the Imperial Bank, and in the event of 
the Imperial Bank disregarding such instructions may declare the agreement to 
be terminated. 

(2^ The agreement referred to in sub-section (1) shall, as soon as may 
be after it is made, be laid before the Central Legislature. 

’ [ (3) As from the commencement of Part III of the Government of India 
Act. 1935. references in the said agreement to the Governor-General in Council in 
relation to his general banking business, his accounts, and sums due to or from 
him, and references to Government in relation to receipts and disbursements dealt 
with on account of Government shall be construed as including references to the 
Provincial Governments and the Federal Railway Authority.] 

CHAPTER IV. 

General Provisions. 

46. The Central Government] shall transfer 
to the Bank rupee securities of the value of five 
crores of rupees to be allocated by the Bank to the 
Reserve Fund. 

P*’®vision for bad and doubtful debts, depreciation in 
assets, contributions to staff and superannuation 
funds, and such other contingencies as are usually 
provided for by bankers, and after payment out of the net annual profits of a 
cumulative dividend at such rate not exceeding five per cent, per annum on the 
share capital as the Central Government may fix at the time of the issue of 
shares, a portion of the surplus .shall be allocated to the payment of an addi- 
tional dividend to the shareholders calculated on the scale set forth in the Fourth 
Schedule and the balance of the surplus shall be paid to the *[ Central 
Government] ; 


Contribution by Central 
Government to the Reserve 
Ftind . 

47. After making 

.'MIocation of surplus. 


LKG. REF. 

1 Inserted by India and Burma (Bur. 
C.C-M— 556 


Mon. Arrs.) Order, 1937. 
^ Substituted by ibid. 
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[s; 48: 


income-tax and super-tax 
and provision for deduction 
at source of income-tax on 
dividends. 


A uditors. 


Provided that if at any time the Reserve Fund is less than- the share 
capital, not less than fifty lakhs of rupees of the surplus, or the whole of the 
surplus if less than that amount, shall be allocated to the Reserve Fund. 

48. (1) Notwithstanding anything contained in the Indian Income-tax 
Exemption of Bank from Act, 1922, or any other enactment for the time being 

in force relating to income-tax or super-tax, the 
Bank shall not be liable to pay income-tax or super- 
tax on any of its income, profits or gains : 

Provided that nothing in this section shall affect the liability of any share- 
holder in respect of income-tax or super-tax. 

(2) For the purposes of section 18 of the Indian Income-tax Act, 1922, 
and of any other relevant provision of that Act relating to the levy and refund 
of iiicome-tax, any dividend paid under section 47 of this Act shall be deemed to 
be “Interest on Securities”. 

49. The Bank shall make public from time to time the standard rate at 

which it is prepared to buy or re-discount bills of ex- 
Publication of bank rate. change or Other commercial paper eligible for pur- 
chase under this Act. 

50. (1) Not less than two auditors shall be elected and their remunera- 
tion fixed at the annual general meeting. The auditors 
may be shareholders, but no Director or other officer 

of the Bank shall be eligible during his continuance in office. Any auditor shall 
be eligible for re-election on quitting office. 

(2) The first auditors of the Bank may be appointed by the Central 
Board before the first annual general meeting and, if so appointed, shall hold 
office only until that meeting. All auditors elected under this section shall 
severally be, and continue to act as, auditors until the first annual general 
meeting after their respective elections; 

Provided that any casual vacancy in the office of any auditor elected 
under this section may be filled by the Central Board. 

51. Without prejudice to anything contained in section 50, the ^[Central 

Appointment of special government] may at any time appoint the Auditor- 
auditors by Govcrnmeni. Oeneral or such auditors as ’[it] thinks fit to examine 

and report upon the accounts of the Bank. 

52. fl) Every auditor shall be supplied with a copy of the annual balance- 

•r> 1 j f sheet, and it shall be his duty to examine the same, 

auditors. together with the accounts and vouchers relating 

thereto ; and every auditor shall have a list delivered 
to him of all books kept by the Bank, and shall at all reasonable times have 
access to the books, accounts and other documents of the Bank, and may, at the 
expense of the Bank if appointed by it or at the expense of the ’[Central Govern- 
ment] if appointed by *[that Government] employ accountants or other persons to 
assist him in investigating such accounts, and may, in relation to such accounts, 
examine any Director or officer of the Bank, 

(2) The auditors shall make a report to the shareholders or to the Central 
Government, as the case may be, upon the annual balance-sheet and accounts, 
and in eveiy such report the^' shall state whether in their opinion, the balance- 
sheet is a full and fair balance-sheet containing all necessary particulars and 
properly drawn up so as to exhibit a true and correct view of the state of the 
Bank’s affairs, and, in case they have called for any explanation or information 
from the Central Board, whether it has been given and whether it is satisfactory. 
Any such report made to the shareholders shall be read together with the report 
of the Central Board, at the annual general meeting. 


leg. ref. 

1 Substituted by India and Burma (Bur. 


Mon. Arrs.) Order, 1937. 
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S3. (1) The Bank shall prepare and transmit to the ^[Central Government] 

Returns. a weekly account of the Issue Department and of the 

Banking Department in ^[such] form as the "f Central 
Government ] may, by notification in the Gazette of India, prescribe. The 'f Central 

Government] shall cause these accounts to be published weekly in the Official 
(jrazette* 

(2) The Bank shall also, within two months from date on which the 
annual accounts of the Bank are closed, transmit to the ^[Central Government] a 

1. annual accounts signed by the Governor, the Deputy Governors and 
the Chief Accounting Officer of the Bank, and certified by the auditors together 
with a report by the Central Board on the working of the Bank throughout the 
year, and the ^[Central Government] shall cause such accounts and report to be 
published in the Gazette of India. 

(3) The Bank shall also, within two months from the date on which the 
annual accounts of the Bank are closed, transmit to the ’[Central Government] a 
statement showing the name, address and occupation of. and the number of shares 
held by, each shareholder of the Bank. 

Agricultural Credit De- 54. The Bank shall create a special Agricultural 

partmcnt. Credit Department the functions of which shall be 

(a) to maintain an expert staff to study all questions of agricultural credit 
and be available for consultation by the ’[Central Government,] ^[Provincial 
Governments, the Government of Burma], provincial co-operative banks, ^ [Burmah 
co-operative banks], and other banking organisations. 

(b) to co-ordinate the operations of the Rank in connection with agri- 
cultural credit and its relations with provincial co-operative banks *[ Burma Co- 
operative Banks], and any other banks or organisations engaged in the business 
of agricultural credit. 

55. ( 1 ) The Bank shall, at the earliest practicable date and in any case 

Reports l,r the Bank within three years from the date on which this Chap- 

ter comes into force, make to the Central Govern- 
ment a report, with proposals, if it thinks fit, for legislation, on the following 

(a) the extension of the provisions of this Act relating to scheduled 

banks to persons and firms, not being scheduled banks, engaged in British India 
in the business of banking, and 

ff.) the improvement of the machinery for dealing with agricultural 
finance and method.s for eff^ecting a closer connection between agriculuTral enter- 
pri.se and the operations of the Bank. 

(2) When the Bank is of opinion that the international monetary' position 
has become sufficiently clear and stable to make it possible to determine wha 
will be suitable as a permanent basis for the Indian monetary system mid o 

56. n) The Local Board of any area may at any time require any share- 

Power to require dccia- W O is registered on the register for that area 

ration as to ownership of urnisn to the Local Board within a specified time 

registered shares. not being less than thirty days, a declaration, in such’ 

•I • ■ • , lOrm as the Central Board may by ree-ulations nre- 

the ownfn particulars of all .shares on the said regis^ter'^of ^vhkdT he^ Ts 


^ LEG. REF. 

I Substituted by India and Burma 
Mon. Arrs.) Order, 1937. 

* Substituted by ibid. 


(Bur 


» Substituted for “Local 
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♦ Inserted by ibid . 
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(2) If it appears from such declaration that any shareholder is not the 
owner of any shares which are registered in his name, the Local Board may 
amend the register accordingly. 

(3) If any person required to make a declaration under sub-section (1) 
fails to make such declaration within the specified time, the Local Board may 
make an entry against his name in the register recording such failure and directing 
that he shall have no right to vote, either under section 9 or section 14, by reasons 
of the shares registered in his name on that register. 

(4) Whoever makes a false statement in any declaration furnished by 
him under sub-section (1) shall be deemed to have committed the offence of 
giving false evidence defined in section 191 of the Indian Penal Code, and shall 
be punishable under the second paragraph of section 193 of that Code. 

(5) Nothing contained in any declaration furnished under sub-section (1) 
shall operate to affect the Bank with notice of any trust, and no notice of any 
trust expressed, implied or constructive shall be entered on the register or be 
receivable bv the Bank. 

(6) Until Local Boards have been constituted under section 9 the powers 
of a Local Board under this section shall be exercised by the Central Board in 
respect of any area for which a Local Board has not been constituted. 


57. (1) Nothing in the Indian Companies Act, 1913, shall apply to the 

, . ^ ^ Bank, and the Bank shall not be placed in liquidation 

T-iquidation of the Rank. save bv Order of the ^[Central Government] and in 

•inch manner as *[it] may direct. 

(2) In such event the Reserve Fund and surplus assets, if any, of the 
Rank shall be divided between the '[Central Government] and the shareholders 
in the proportion of seventy-five per cent, and twenty-five per cent., respectively : 

Provided that the total amount payable to any shareholder under this 
section shall not exceed the paid-up value of the shares held by him by more 
than one per cent, for each year after the commencement of this Act subject to 
a maximum of twenty-five per cent. 

58. ( 1 ) The Central Board may, with the previous sanction of the 

'[Central Government] make regulations consistent 
with this Act to provide for all matters for which 
provision is necessary or convenient for the purpose 

of giving effect to the provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
provision, such regulations may provide for all or any of the following matters, 
namely : — 

(a) the holding and conduct of elections under this Act, including provi- 
sions for the holding of any elections according to the principle of proportional 
representation by means of the single transferable vote; 


Power of the Central 
Hoard to make resnlations. 


LEG. REF. 

^Substituted b 3 ' India and Burma (Bur. 
Mon. Arrs.) Order, 1037- 

NOTES. „ 

Sec. 58. Reserve Bank Rules, R. 22 
(iii) : Enquiry under — Scope.— When a 
servant who is entitled to an inquiry under 
R. 22 (iii) of the Reserve Bank Rules is 
afforded an inquiry it must not be wholly 
illusory. If he submits an explanation with 
re.^ard to tlie charges made against him the 
hank cannot take any action til! they are 
satisfied that a charge (or charges) is 
proved * it is not enough that it is merelj 
made. The framing of charges is not an 
enquiry and if it is proved, they must be 
satisfied that the act or omission which 


form the basis of the charge for acts or omis- 
sions which form the basis of the 

charges) justify them in taking dis- 
ciplinary action. And he must know 
exactly what is the nature of Iiis 

offence and what is considered proved at 
the time when such action is taken. The 
fact that he does not desire to answer 
charges in person, but puts in a written 
statement, does not absolve the emploj'er 
from paying regard to the elementary rules 
of justice and fairplay. Since a right of 
appeal is clearly given against dismissal of 
employee of Reserve Bank there must be 
satisfactory evidence upon which an appel- 
late authoritj' can act. 186 I.C. 339=1939 
Rang. 357. 
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(^) the final decision of doubts or disputes regarding- the qualifications 
or candidates for election or regarding the validity of elections ; 

(c) the maintenance of the share register, the manner in which and the 
conditions subject to which shares may be held and transferred, and, generally 
all matters relating to the rights and duties of shareholders; 

(d) the manner in which general meetings shall be convened, the proce- 
dure to be followed thereat and the manner in which votes may be exercised; 

(e) the manner in which notices may be served on behalf of the Bank 
upon shareholders or other persons ; 

(/) the manner in which the business of the Central Board shall be tran- 
sacted, and the procedure to be followed at meetings thereof; 

(p) the conduct of business of Local Boards and the delegation to such 
Boards of powers and functions ; 

(h) the delegation of powers and functions of the Central Board to the 
Governor, or to Deputy Governors, Directors or officers of the Bank; 

(i) the formation of Committees of the Central Board, the delegation of 
powers and functions of the Central Board to such Committees, and the conduct 
of business in such Committees; 

(/) the constitution and management of staff and superannuation funds 
for the officers and. servants^ of the Bank; 

(k) the manner and form in which contracts binding on the Bank may 
be executed ; 

(/) the provision of an official seal of the Bank and the manner and effect 
of its use ; 

(m) the manner and form in which the balance-sheet of the Bank shall 
be drawn up, and in which the accounts shall be maintained ; 

(n) the remuneration of Directors of the Bank; 

(o) the relations of the scheduled banks with the Bank and the returns 
to be submitted bv the scheduled banks to the Bank ; 

(p) the regnalation of clearing-houses for the scheduled banks; 

(q) the circumstances in which, and the conditions and limitations sub- 
ject to which, the value of any lost, stolen, mutilated or imperfect currency note 
of the Central Government or bank note may be refunded; and 

(r) generally, for the efficient conduct of the business of the bank. 

(3) Copies of all regulations made under this section shall be available 
to the public on payment. 

a|-* * * ♦j 

THE FIRST SCHEDULE. 


(See section 4.) 

Areas served by the various Share Registers. 


I. The WESTERN AREA, served by the BOMBAY Register, shall consist of 

the Bombay Presidency including Sind, the Central Provinces. Berar Hvderahad 
Baroda. Khairpur, the Western , India States, the Central India States (including Makrai 
but excluding Rewah and oth«r States of Bundclkhand and Baghelkhand) the Guierat 
States, Kolhapur and the Deccan States. ' ^ 


II. THE EASTERN AREA, served by the CALCUTTA Register, shall consist of— 
the Bengal Presidency, Bihar and Orissa, Assam. Sikkim, Manipur. Cooch-Behar • 

msi S^a Bundclkhand and Baghelkhand.’ 

III. The NORTHERN AREA, served by the DELHI Register, shall consist of- 

n/ North-West Frontier Province, Ajmer- 

Punjab States excluding Khairpur, the Simla Hill 
States, Dujana, Pataudi, Kalsia, Rampur, Tehri Garhwal , Benares, the Rajputana States 

LEG. REF. 

^ Ss. 59, 60 and 61, repealed by Act XX 


of 1937. 
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including Palanpur and Danta, Gwalior, Khaniadhana, Kalat, Las Bela, Hunzaj Nagir, 
Amb, Chitral, Dir, Phulera and Swat. 

IV. The SOUTHERN AREA, served by the MADRAS Register, shall consist of — 
the Madras Presidency, Coorg, Mysore and the Madras States. 

V. The BURMA AREA, served by the RANGOON Register, shall consist of — 
^[Burma and the Andaman and Nichobar Islands.] 


THE SECOND SCHEDULE. 


[See section 42 and section 2 (^).] 


Ajodliia Bank, Fyzabad. 

Allahabad Bank. 

-American Express Company. Incorporated. 
Banco Nationp.l Ultramarino. 

Bangalore Bank. 

Bank of Baroda. 

Bank of Behar, 

Bank of Chettinad, Madras. 

Bank of Hindustan, Madras. 

Bank of India, Bombay. 

Bank of Taiwan. 

Benares Bank. 

Bengal Central Bank. 

Bhagwan Das & Co., Behra Dun. 

Canara Bank. 

Central Bank of India. 

Cliurtered Bank of India, Australia and 
Cluna. 

Coraptair National d^ Escompte de Paris. 
Eastern Bank. 

Grindlay and Compamy. 

Hongkong and Shanghai Banking Corpora- 
tion. 

Imperial Bank of India. 

Indian Bank, Madras. 

Industrial Bank of Western India, Ahme- 


dabad. 

Kamani Industrial Bank. 

Lloyds Bank. 

Mercantile Bank of India. 

Mitsui Bank, Bombay. 

National Bank of India. 

National City Bank of New York. 
Nederlandsche Indischie Handels-b_ank. 
Nederlandsche I-Iandel-Maatschappij. 
Neduugadi Bank, Calicut. 

Ou<lh Commercial Bank. 

P. and O. Banking Corporation. 

Punjab and Sind Bank, Amritsar. 
Punjab Co-operative Bank, Amritsar. 
Punjab National Bank, Lahore. 

Simla Banking and Industrial Company. 
Thomas Cook & Sons. 

Tiavancore National Bank, Tiruvella. 
Union Bank of India, Bombay. 
Yokohara.a Specie Bank. 

[Quilou Bank, Quilon, S. India.] 

Nadar Bank, Tuiticorin. 

Coiiiilla Union Bank, Comilla. 
Indo-commercial Bank, Mayavaram. 
Comilla Banking Coiporation, Comilla.] 


THE THIRD SCHEDULE. 


(See section 45.) 

Provisions to be ccffxtained in the agreement between the Reserve Bank of India: and 

the Imperial Bank of India. 

1 . The Imperial Bank of India shall be the sole agent of the Reserve Bank of India 
at all places in British India where there is a branch of the Imperial Bank of India which 
was in existence at the commencement of the Reserve Bank of India Act, 1934, and there is 
no branOh of the Banking Department of the Reserve Bank of India. 

2 In consideration of the performance at the places referred to m clause (1) by the 
Imperial Bank of India on behalf of the Reserve Bank of India of the functions which the 
Imperial Bank of India was performing on behalf of the i [Central Government] 
before the coming into force of the Reserve Bank of India Act, 1934, the Reserve Bank 
of India shall pay to the Imperial Bank of India as remuneration a sum which shall be 
for the first ten years during which this agreement is in force a conimi^ion calculated at 

one-sixteenth of one per cent, on the first 250 crores and one thirty-second <?£ one per cent, 

on the remainder of the total of the receipts and disbursements dealt with annually on 
account of Government by the Imperial Bank of India on behalf of the Reserve Bank of 
India. At the close of the said ten years ^e remunerat.on.to be paid by the Reserve Bank 
of India to the Imperial Bank of India for the performance of these functions shaU be 

revised and the remuneration for the ensuing five years shall be determined on the basis 

of the actual cost to the Imperial Bank of India as ascertained by expert accounting 
. 1- thp- «iaid functions. The remuneration so determined shall 

;s:?lafttr subject to'^vlion' in lie manner at the end of each period of five years so 
therealter oe s J r#>malns in force. If any dispute arises between the Reserve Bank 

Imperial Bank of India as to the amount of the said remuneration the 
mauer 'than be referred for final decision to the UCentral Government] who may require 
fJom the Imperial Bank such information and may order such accounting mvestigation 

as Uit] thi nks fit. . 

LEg7 REF. 

1 Substituted by India and Burma 
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iFfeSr g= "SEE 

coming into force of this agreement make toThi fifteen years from the 

payments namely:— greemeni, make to the Imperial Bank of India the following 

(a) during the first five years of this agreement— nine lakhs of rupees per annum - 
and agreement— six lakhs of rupees per annum! 

^ agreement— four lakhs of rupees per annum- 

of Tnd Imperial Bank of India shall not without the approval of the Reserve Bank 

cLes int^fo™ substitution for a branch existing at the time thirag';Lmem 


THE FOURTH SCHEOULE. 

(See section 47). 

Scale of additional divided payable to shareholders. 

1 maximum rate of dividend fixed under section 47 is five per centum and 

so long as the share capital ot the Bank is five crores of rupees 

surplus does not exceed four crores of rupees — Nil 
(2) if the surplus exceeds four crores of rupees — ’ 

equal rupees-a fraction 

I successive additional excess up to one and a half crores of rupees— 

one-half of the fraction payable out of the next previous one and a half crores of excess: 

Provided that the additional dividend shall be a multiple of onc-eiehth of 
per cent, on the share capital, the amount of the surplus allocated thereto being rounded 
up or down to the nearest oue-cighth of one per cent, on the share capital. ^ rounaed 

B. If the maximum rate of dividend fixed under section 47 is below fiv*- 

centum, the said fraction of one-sixtieth shall be increased in the ratio of the difference 
between six and the fixed rate to unity. ncicitcc 

C. When the original share capital of the Bank has been increased or reduced the 

said fraction of one-sixtieth shall be increased or diminished in proportion to the increase 
or reduction of the sliare capital. ncicase 

THE FIFTH SCHEDULE. 

[Omitted by India and Burma (Burma Monetary Arrangements) Order, 1937 . J 


THE REVENUE RECOVERY ACT (I OF 1890),» 


Year. 

No. ' 

1 

Short title. 

Amendments . 

1890 

1 

riic Revenue Recovery Act. 

ii I I 

19 li^epealed in part. XIII of 1898; X of 

I. Government of 

Ord?r,V937.‘'''’ " Indian Laws) 


Rep. in pt. (as to Burma), Act XIII of 1891 S 18 

Modified in its application to the Benares Famii; Domains, U.P. Act III of 1904 


Declared in force — 

in the^Sonthal Parganas. Reg. Ill of 1872. S. 3. as amended by Reg. Ill of 1899, 


BEG. REF. 

* I-or Statement of Objects and Reason 
see Odette of India. 1887. Pt. V, p. 128 
for Report of the Select Committee, se 


ibid., 1890, Pt. V, p. 11 and for Procced- 
mf^7 and 12 1887, Pt. VI, 
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in the Angul District, Reg. Ill of 1913, S. 3; 

in Upper Burma (except the Shan States), Act XIII of 1898, S. 4; 
in the Arakan Hill District, Reg. I of 1916, S. 2. 


] 


something 


{ X4th Febrtiary, 1890. 

An Act to make better provision for recovering certain public demands. 

Whereas it is expedient to make better provision for recovering certain 

public demands; It is hereby enacted as follows: — 

, 1. (1) This Act may be called The Revenue 

Title and extent. Recovery Act, 1890. 

(2) It extends to the whole of British India inclusive of 
British Baluchistan; ^[*]‘ 

(3) =[* * * *]. 

£ . . 2. In this Act, unless there is 

e ni ions. repugnant in the subject or context, — 

(1) "district"* includes a presidency-town; 

(2) "Collector” means the chief officer in charge of the land revenue 
administration of a district; and 

(3) "defaulter” means a person from whom an arrear of land revenue, 
or a sum recoverable as an arrear of land-revenue, is due, and includes a person 
who is responsible as surety for the payment of any such arrear or sum. 

3. (1) W^here an arrear of land-revenue, or a sum recoverable as an 

arrear of land-revenue, is payable to a Collector by 
a defaulter being or having property in a district 
other than that in which the arrear accrued or the 
sum is payable, the Collector may send to the Col- 
lector of that other district a certificate in the form as 
nearly as may be of the schedule, stating — 

(a) the name of the defaulter and such other particulars as may be 

necessary for his identification, and , . . • • j 

(b) the amount payable by him and the account on which it is due. 

(2) The certificate shall be signed by the Collector making it, ®[or by any 
officer to whom such Collector may, by order in writing, delegate this duty ] and, save 
as otherwise provided by this Act, shall be conclusive proof of the matters 

therein stated. . . 

(3) The Collectpr of the other district shall, on receiving the certificate, 

proceed^ to recover the amount stated therein as if it were an arrear of land- 
revenue which had accrued in his own district. 

4 (1) When proceedings are taken against a person under the last fore- 

^ ' going section for the recovery of an amount stated in 

Remedy available to per- a certificate, that person may, if he denies his liability 
son denying liability to pay pay the amount or any part thereof and pays the 

amount recovered under game under protest made in writing at the time of 
last foregoing section. payment and signed by him or his agent, institute a 

suit for the repayment of the amount or the part thereof so paid. 

(2) A suit under sub-section (1) must be instituted in a Civil Court 
having jurisdiction in the local area in which the office of the Collector who 
made the certificate is situate, and the suit shall be determined m accordance 
with the law in force at the place where the arrear accrued or the liability for 

the payment of the sum arose. 


Recovery of public dem- 
ands by enforcement of pro- 
cess in other districts than 
those in which they become 
payable. 


LEG. REF. „ 

* AC."^ 1898 (XIII of 1898), 

Bur. Code. 


2 The word “and” at the end of Cl. (2) 
and the words “and shall come into force 
at once” were repealed by Act X of 1914, 

* Inserted by Act IV of 1914 . 
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(3) In the suit the plaintiff may, notwithstanding anything in the last 
foregoing section, but subject to the law in force at the place aforesaid, give 
evidence with respect to any matter stated in the certificate. 

^[(4) This section shall apply if under this Act as in force as part of the 
law of Burma, or under any other similar Act forming part of the law of Burma, 
proceedings are taken against a person in Burma for the recovery of an amount 
stated in a certificate made by a Collector in British India]. 


5. Where any sum is recoverable as an arrear of land-revenue by any 

public officer other than a Collector or by any local 
authority, the Collector of the district in which the 
office of that officer or authority is situate shall, on 
the request of the officer or authority, proceed to 
recover the sum as if it were an arrear of land- 
revenue which has accrued in his own district, and 
may send a certificate of the amount to be recovered to the Collector of another 
district under the foregoing provisions of this Act, as if the sum were payable 
to himself. 


Recovery by Collectors of 
sums recoverable as arrears 
of revenue by other public 
officers or by local authori- 
ties. 


6. (1) When the Collector of a district receives a certificate under this 
1 - t .1 .. 1 Act, he may issue a proclamation prohibiting the 

under this Act. transfer or charging of any immovable property 

belonging to the defaulter in the district. 

(2) The Collector may at any time, by order in writing, withdraw the 
proclamation, and it shall be deemed to be withdrawn when either the amount 
stated in the certificate has been recovered or the property has been sold for 
the recovery of that amount. 

(3) Any private alienation of the property or of any interest of the 
defaulter therein, whether by sale, gift, mortgage or otherwise, made after the 
issue of the proclamation and before the withdrawal thereof, shall be void as 
against the * [Crown] and any person who may purchase the property at a sale 
held for the recovery of the amount stated in the certificate. 

(4) Subject to the foregoing provisions of this section, when proceedings 
are taken against any immovable property under this Act for the recovery of 
an amount stated in a certificate, the interests of the defaulter alone therein 
shall be so proceeded against, and no incumbrances created, grants made or con- 
tracts entered into by him in ®good faith shall be rendered invalid by reason 
only of proceedings being taken against those interests. 

(5) A proclamation under this section shall be made by beat of drum or 
other customary method, and by the posting of a copy thereof on a conspicuous 
place in or near the property to which it relates. 

Saving of local laws re- 7- Nothing in the foregoing sections shall be 

lating to revenue. construed — 


(a) to impair any security provided by, or affect the provisions of, any 
other enactment for the time being in force for the recovery of land-revenue 
or of sums recoverable as arrears of land-reventie, or 

(b) to authorize the arrest of any person for the recovery of any tax payable 
to the corporation, commissioner, committee, board, council or person having 
authority over a municipality under any enactment for the time being in force. 


LEG. REF. 

1 Sub-S. (4) to S. 4 inserted by A.O., 
1937. 

^ Substituted by ibid. 

A definition in the General Clause 

CCM— 557 


Act, 1897 (X of 1897), S. 3 (20). 

NOTES. 

Sec. 5. — Sale of estate not in arrears — 
Jurisdiction of Collector — Title of real 
owner is not affected. 1922 P. 445. 
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[S. 8 


Recovery in British India 
of certain public demands 
arising beyond British 
India. 


Recovery in India of 
land-revenues, etc., accru- 
ing in Burma. 


8. When this Act has been applied to any local area which is under the 

administration of the ^[Central Government or the 
Crown Representative] but which is not part of 
British India, an arrear of land-revenue accruing in 
that local area, or a sum recoverable as an arrear of 
land-revenue and payable to Collector or other 
public officer or to a local authority in that local area, may be reicovered under 
this Act in British India.* 

(1) The Central Government may direct than an arrear of land- 

revenue accruing in Burma or a sum recoverable in 
Burma as an arrear of land-revenue and payable to a 
Collector or other public officer or to a local authority 
in Burma may be recovered under this Act in British 
India and thereupon such arrear or sum shall be so recoverable : 

Provided that the Central Government shall not give any such direction 
unless it is satisfied that the remedy available under section 4 of this Act in British 
India to a person paying under protest in British India an arrear accruing in 
British India is available under Burma law in Burma to a person paying under 
protest in British India an arrear accruing in Burma. 

(2) For recovering by virtue of this section any arrears of tax or penalty 
due under the enactments relating to income-tax or super-tax in force in Burma, 
the Collector shall have such additional powers as he has in the case of Indian 
income-tax and super-tax under the proviso to section 46 (2) of the Indian 

Income-tax Act, 1922.] 

®[10. Where a Collector receive a certificate under this Act from a 

Collector of another Province or a Collector in 
Burma he shall remit any sum recovered by him by 
virtue of that certificate to that Collector, after 
deducting his expenses in connection with the 
matter.] 


Duty of . Collectois to 
remit moneys collected in 
certain cases . 


From 

To 


THE SCHEDUEK. 
Certificate. 

[See section 3, sub-section (1).] 
The Collector of 


The Collector of 


Dated the 


son of 


of 19 

is payable on 
by 

, resident 
, who is believed (to be 
) (to have property consisting of 

at ) in your district. 

Subject to the provisions of the Revenue Recovery Act, 1890, the said sum is recover- 
able bv you as if it were an arrear of land-revenue which had accrued m your own district, 
and you are hereby desired so to recover it and to remit it to my office at 

A.B., 

C^nli^rfnr n-f 


The sum of Rs 
account of 

of 

at 


REF. 

1 Substituted by A. O., 1937. 

3 For notification applymg the Act to all 
territories which are under the administra- 
tion of the Governor-General in Council but 
which are not part of British ^^dia includ- 
ing the territories for the time being ad 


ministered by the Agent to the Governor- 
General in Baluchistan as such Agent, see 
No. 1415-1, dated 30th April, 1890, Western 
India, volume of Maepherson's Lists of 
British Enactments in force in Native 
State. 

3 Ss. 9 and 10 inserted by A.O., 1937. 
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THE RULES AND REGULATIONS CONTINUANCE 

ACT (XXIV OF 1937). 

continuance in force of certain rules and reguldHons 
Whereas it is expedient to provide for the continuance in force of certain 
rules made under the Indian Electricity Act, 1910, and certain regulations mlX 
under the Indian Boilers Act, 1923 ; It is hereby enacted as follovfs 

Short title. This Act may be called The Rules and 

Regulations Continuance Act, 1937. 

2. Rules made before the 31st day of March, 1937, under section 37 of the 

regulations made 

before the 28th day of March, 1937, under section 28 
of the Indjan Boilers Act, 1923, by the Governor- 
General in Council shall, on and from the said dates 
.r , . , respectively, be deemed to have been made under the 

aid sections of the said Acts by the authority substituted for the Governor- 
General in Council by the Indian Electricity (Amendment) Act, 1937 and the 

in ^forre^n' (Amendment) Act, 1937, respectively, and shall continue to be 
m force until superseded by rules or regulations made under the said sections 

°S the clse'^m'^y be^^ Central Electricity Board or the Central Boilers Board, 


Continuance in force of 
rules and regulations made 
under Act IX of 1910 and 
Act V of 1923. 


THE INDIAN SALE OF GOODS ACT (III OF 19301 

PREFATORY NOTE. — History of the Act. — The historv of th;c » * u 

been explained as follows by the First Select Committee in their Report The 
was composed of lawyers of eminence, as Sir D.F. Mulla, Mr ^ayakar " AlHH* 

Knshnaswami Iyer, the Advocate-General, Madras, with the Hon Sir if ^ T ’ 

Member of the Council of the Governor-General as Chairman 

Report of the First Select Committee a n n «. j 

and define the law relating to the sale of goods, with the notes settinlr forth 
for the proposed amendments, which had already been prepared in the^eeislative 

S^sJissfons'!" ^-^ore fs, ^and formeS thftasis ^f^^uV 

1 . pacing of the Indian Contract Act. 1872, Chapter VII of which contains 

the law relating lo the sale of goods or movables, the law on this subiect wa«i nnt .JiTur 
uniform throughout British India but was also outside the limits of the origin^ tuHs 
diction of the High Courts, extremely uncertain in its application Within th? lit»Uc 
the presidency-towns, the .rules of English law. including those in the Statute of^^ 
were applied, whilst in the inufassal it was doubtful whether the Statute nf 

applicable and, as observed by the Indian Law Commissioners in tl^^ X" 

^ great extent without the guidance of any positive law b^^onS X ' ru^e 
that his decision should be such as he deemed to be m accordance with “justice equity and 
good conscience To remedy this unsatisfactory state of affairs, the Indian Law Com- 

missioners framed, in their second report, dated the 28th July 1866 a nf 
jp lhe general law of conlraCs inCuding therein provisions^eikting V.he sale o '“ova§ Es® 

Cornrmssioners underwent several changes at the hands of the theA 
Law Members, Sir Henry Maine and Sir James Stephen and aUo in th*. 
of the Indian Legislature. But. as stated by Si? jXes Ifephen hTm.olf^v^ifV 
the report of the Select Committee on the Indian Contract BUI. the chapte^ oii thTslre of 

goods except m regard to the rule as to market overt reoresentwl *i ® ^ 

law on the subject as if then stood. * ^^Presented generally the English 

c • rules of English law relating to the sale of goods had grown up mainlv o..t 

of judicial decisions. Along with the general law of contract thev mainly out 

many generations and were adapted to Ihe circumst?nc?? a^d exieX.'e? ^ product of 
the dealings of the people. They were, however laPcIfv domlSif^H ?h 

the Statute of Frauds which was passed in the ^ei?? of Ch?i lef ^ 

Commissioners, as well as those who were ultimately resnonsihl? Second- The Taw 

Contract Act at once realized that the prcvlSins '^of X°"l\atnte° 

followed in the presidency towns, were not suitable to the conditions pretaihng in ufis 
country and that any law relating to this important subject must at X rate be free 
from the inexpressible confusion and intricacy which is thrown over every part of thtt 
Statute m consequence of its vague language”. ^ ^ y mat 
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were being codified in British India. The main 
object in view was, in the words of Sir James Stephen, “that of providing a body of law 
to the Owernment of the country so expressed that it might be readily understood both 
py h.nglish and Native Government servants without extrinsic help from the English law 
u * What was urgently needed was a guide for the Judge or Magistrate who 

had but little legal training, derived little or no assistance from the Bar and worked at 
a distance from any law library. 


Whatever merit the simple and elementary rules embodied in the Indian Contract 
have had, and however sufficient and suitable they may have been for the needs 
which they were intended to meet in 1872, the passage of time has revealed defects the 
removal of which has become necessary in order to keep the law abreast of the develop- 
ments of modern business relations. The law relating to the sale x>i goods appertains 

can be no doubt that during the last half century 
conditions in this country relating to trade and business have undergone material changes. 
Methods of business have largely altered and new relations have arisen between man and 
^ dealing with these relations, it has been necessary to give recognition to new 
principles, and the Indian Courts have found that a law enacted more than fifty years ago 

with these new relations or give effect to the 
new principles. The result has been that on various occasions the Courts have had to 
hold that Chapter VII of the Indian Contract Act is not exhaustive, and to import therein 
analogies from the decisions of the English Courts. 

The English law relating to the sale of goods which was admittedly the basis of 
Chapter VII of the Indian Contract Act has itself since 1872 undergone drastic changes, 

codified in 1893 by the present Sale of Goods Aat (56 & 57 Viet., c. 71), 
which discards many of the old common law rules upon which Chapter VII of the Indian 
Act was based, in favour of provisions more suited to modern conditions or more convenient 
in actual practice. 

By the Bill referred to for our consideration, the law relating particularly to the 
sale of goods is embodied in a separate enactment, although many of the general principles 
contained in the Indian Contract Act will continue to be applicable thereto. When 
Sir James Stephen moved the Indian Contract Bill, he admitted that it was not, and could 
not pretend to be, a complete Code .upon the brancli of law to which it related. He, 
however, expressed a hope that in later years it would be easy to enact supplementary 
chapters relating to the several branches of the law of contract which the Bill did not 
touch. This hope has never been fulfilled. In later years it was found more convenient 
to have separate enactments for the several branches of the law of contract, e.g., the 
Transfer of Property Act, the Negotiable Instruments Act, and tlie Merchant Shipping Act. 
In our opinion, in view of the Complexity of modern conditions, the time has now come 
when this process should be accelerated by embodying the different branches of law relating 
to contract in separate self-contained enactments; and we hope that the Bill which we 
attach to our Report may be passed into law at an early date and may he but the first of 
the series required to complete the task which we have outlined above. 


The Bill referred to us was mainly based on the English Sale of Goods Act, 1893. 
This Act has stood the test of nearly thirty-five years of practical application, and in the 
words of Lord Parker in The Parebim, (1918) A.C. 157 at pages 160-161, “is a very 
successful and correct codification of this branch of English mercantile law.” As is 
shown in the note below, most of the Colonies and Overseas Dominions have adopted and 
re-enacted the Act with only such small variations as have been found necessary to adapt 
its provisions to local circumstances. It is also remarkable that the Uniform Sales Act, 
passed in 1W6 in the United States of America and adopted in twenty out of fifty-three 
States and territories, is based very largely on the English Act. These facts constitute 
striking evidence of the completeness and the universal suitability of its provisions. 


In mercantile transactions a conflict of laws should, as far as possible, be avoided. 
Uniformity of law in various countries, particularly in those which have business or trade 
dealings with one another, is highly convenient and desirable. We, therefore, approve 
of the proposal to adopt the provisions of the English Sale of Goods Act so far as tl^y 
are suitable to Indian conditions as the basis for the present Bill, and thus to make the 
Indian Law relating to the sale of goods as nearly as possible uniform with the law m 
force in other parts of the British Empire. 

The provisions of the English Act are far more elaborate and comprehensi^ than 
those of Chapter VII of the Indian Contract Act, and m their arrangement the English 
A« is more logical and methodical. As we have already observed, it has revised and 
brought up to date the rules of the English Common Law Moreover the adoption of 
thS English Act as the basis of the present Bill wi 1 enable Indian Courts to interpret its 
provisions in the light of the decisions of the English Court. 

In adopting the provisions of the English Act we have not been unmindful of the 
needs and exigencies of this country. Wherever it has been found that a rule obtaining 
in England such as that relating to market overt, is not suitable to Indian conditions the 
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1 -*^ We have moreover, carefully scrutinised the prt^isions of the 

English Act in the light of the decisions of English Courts since 1893, and where those 
decisions have shown the provisions of the English Act to be defective or ambiguous 
we have attempted to improve upon them. We have also retained several of the provisions 
ot tne Indian Contract Act which we consider necessary or useful to meet soecial condi- 
gons existing in In^a. Xhe Bill as revised by us on the above Unts^rLtfchcd to 
Report as Appendix C. 


A detailed explanation of the various clauses of the Bill is set out in our notes on 
clauses. But we think it desirable to draw attention to the following few points of 
importance : 

The present Bill embodies the principle that the Question whether a contract for 
the sale of goods does or does not pass the property in the goods from the buyer to the 
seller must in all cases be determined by the intention of the parties to the contract. The 
provisions of Chapter VII of the Indian Contract Act are vague and conflicting on this 
point. The Bill codifies the rules by which that intention may be ascertained, but the 
operation of these rules will be displaced by any terms of the contract defining the inten- 
tion or by any attendant circumstances, including the conduct of the parties, rendering it 
ascertainable. In following this principle, we have borne in mind that in mercantile 
matters the certainty of the rule is often of more importance than the substance. If the 
parties know beforehand what their legal position is. they can provide for their particular 
wants by express stipulations. Sale, after all, is a consensual contract, and the Bill does 
not prevent the parties from making any bargain they please. Its object is to lay down 
clear rules for the cases where the parties have either formed no intention or failed to 
express it. 


(b) The distinction between a sale and an agreement to sell, which was not clear in 
Chapter VII of the Indian Contract Act, has been clearly brought out. This distinction 
is very necessary to determine the rights and liabilities of the parties to the contract. 

(c) It is made clear tliat a contract of sale can be made by mere offer and accep- 
tance. Neither payment nor delivery is necessary for the purpose. 

(d) Before 1893 the law in England relating to warranties and conditions was in a 
very confused state. In the Indian Contract Act the word “warranty” has been used in 
a very vague sense. In some provisions it denotes a condition which would enable a 
party aggrieved by its breach to renudiate the contract, while in others it enables him to 
claim damages only. In the Bill this ambiguity has been removed. 

(e) There is much conflict of decisions in India regarding the meaning of 
section 108 of the Indian Contract Act which relates to sales by ostensible owners. This 
is to a certain extent due to the obscure phraseology of the section itselK We had tried to 
remove this obscurity in clauses 27 to 30 of the Bill to simplify the law on the subject 

(f'> We have elaborated the rules relating to delivery to carriers, stoppage in transit 
and auction sales. 


Cq) We >iavc anxiously considered the Question of the retention of the illustrations 
appearing in Chapter VIT of the Indian Contract Act and of the insertion of illustrations 
to new provisions. Our decision is that the better policy is to forego all illustrations, 
leaving the Courts to construe the sections as they stand. — (Report of the First Select 
Committee . ) 

Report of the Second Select Committee: — This being a highly technical piece of 
Cogislation, the Bill was again referred to another Select Committee who. in the course 
of Ihcir report, said : 

"After considering the opinions received, we find ourselves in agreement with 
almost all the provisions contained in the Bill. We entirely approve of the scheme 
followed in the Bill in adopting as far as possible the provisions of English Sale of Goods 
Act, 1893, in arrangement as well as wording. As pointed out in paragraph 9 of the 
Committee’s Report referred to above, that Act has met with uniform approval and has 
stood the test for more than a third of a century. It has been adopted in most of the 
overseas Dominions and Colonies and also in the United States of America. We find in 
commercial transactions there ought to be as far as possible uniformity of law in countries 
which have dealings with one another .” — (Report of the Second Select Committee.^ 

As stated above, the Act is based to a very large extent on the English Sale of 

Goods Act. It may also be useful to refer to the history of leg^islation on this subject 
in England. 

^ . r/ic /u'j^ory of the English Sale of Goods Act is as follows:— The English Sale of 

Goods Bill was originally drafted by Mr. Chalmers in 1888. He then settled it in con- 
Miltation with Lord Herschel, who kindly consented to take charge of it. In 1889, Lord 
Herschei introduced it in the House of Lords, not to press it on, but to get criticisms on 
it. In 1890 there was no opportunity of proceeding with it, but in 1891, the Bill was again 
introduced in the Lords, and referred to a Select Committee. It had, in the meantime, 
been criticised by Lord Bramwell, Mr. 'Walter Ker, and other lawyers, and the Bar Com- 
mittee, had submitted a valuable memorandum on it. In the Lords it was carefully con- 
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Select Committee consisting of Lords Herschel, Halsbury, Bramwell, and 
cf, ' Richard Brown and Mr. Spens of Glasgow took an infinity of pains 

T ^ necessary amendments. In 1893 the Bill was again passed through the 

Lords m the form m which it was settled in 1892. It was then considered by a Select 

House of Commons and further amended. The Committee consisted 
c r -5 Charles Russell A. G. Sir R. Webster, Q.C.-, Mr. ^sher, Q.C. (the Scotch 
fnH Will. Q.C., Mr. Bousfield. Q.C., Mr. Ambrose. Q.C. ; 

. Mather. Some of the amendments introduced by the Commons were modified on 

Its return to the Lords, and it was finally settled in its present form. The Bill, in its 

^igmal form, was drafted on the same lines as the Bills of Exchange Bill. On Lord 
Herschel s advice it endeavoured to reproduce as exactly as possible the existing law, 
Jeaving any arnendments that might seem desirable to be introduced in committee on the 
authority' of the Legislature. In mercantile matters, the certainty of the Rule is often 
?co^® *n 2 P^^ta«ce tlian the substance of the rule (Cf. Lockyer v. Offley, 1 T.R. at 
f' Jtf •* “ know beforehand what their legal position is, they can provide 

A particular wants by express stipulation. Sale is a consensual contract, and the 

^t does not seek to prevent the parties from making any bargain they please. Its 
object IS to lay down clear rules for the case where the parties have either formed no 
intention, or failed to express it. 


The codification in England of the law relating to the sale of goods has produced 
a somewhat unexpected benefit. It has to a great extent produced uniformity in this 
branch of the law throughout the dominions of the Crown. Most of the Colonies have 
adopted and re-enacted the Act, with, of course, small variations to adapt it to local 
circumstances. 


General operation of the English Sale of Goods Act. — “The English Sale of 
(toods Act, 1893”, says Lord Parker, *‘is in fact merely a codification, and, as is generally 
admitted, a very successful and correct codification of this branch of English mercantile 
I* embodies the principle that the question whether a contract for sale of goods does 
or does not pass the property in the goods contracted to be sold must in all cases be deter- 
mined by the intention of the parties to the contract. The Act codifies the rules by which 
mat intention is to be ascertained, but the inference based on the rules may always be 
displaced by terms of the contract itself, or the surrounding circumstances, including the 
conduct of the parties. No doubt the municipal law with reference to which the parties 
enter into the particular transaction is material in considering their intention, as to the 
passing of the property; and if it appears that they contracted with reference to a municipal 
law other than English and if it be further proved that that municipal law is different 
in any material respect from the English law, this will of course be taken into account in 
determining their intention. But having regard to the presumption that, unless the 
contrary be proved, the general law of a foreign country is the same as the English law 
the mere fact that the contract was entered into with reference to the law of another 
country will be immaterial.” [The Parchim, (1918) A.C. 157 at pp. 160, 161 (P.C.).) 
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CHAPTER I. 

Pbeliminarv. 

1. Short title, cx'ent and commencement. 
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3. Application of provisions of Act IX of 
1872. 

CHAPTER II. 

Formation of the Contract. 

Contract of sale. 

4. Sale and agreement to sell. 

Formalities of the Contract. 

5. Contract of sale how made. 

Subject-matter of Contract. 

6. Existing or future goods. 

7. Goods perishing before making of con- 
tract. 

8. Goods perishing before sale but after 
agreement to sell. 

The price. 

9. Ascertainment of price 
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Conditions and Warranties. 
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12. Condition and warranty. 
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ranty. , 

14. Implied undertaking as to title, etc. 
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16. Implied conditions as to quality or fit- 
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CHAPTER III. 

Effects op the Contract. 
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21. Specific goods to be put into a delive- 
rable state. 
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when the seller has to do anything thereto in 
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Secttiotjs. 

33. Sale ot tinascertjiincd goods and ap- 
propriation. 

Deliver^' to carricr. 

24. Goods sent on approval or “on sale or 
return.” 

25. Reservation of right of disposal. 

26. Risk prima facie passes with property. 

Transfer of title. 

27. Sale by person not the owner. 

28. Sale by one of joint owners. 

29. Sale by person in ptjsscssion under voida- 
able contract. 

30. Seller or buyer in fjossession after sale. 

CHAPl'ER IV. 

Performance op the CoNTRAtn*. 

31. Duties of seller and buyer. 

32. Payment and deliver^' are concurrent 
cojiditions. 

33. Delivery. 

34. Effect of pan delivery. 

35. Buyer to apply for delivery. 

36. Rules as to delivery. 

37. Delivery of wrong quantity. 

3O. Instalment deliveries. 

39. Delivei*y to carrier or wharfinger. 

40. Risk where goods are delivered at distant 
place. 

41. Buyer's right of examining the goods. 

42. Acceptance. 

43. Buyer not bound to return rejected 
goods. 

44. Liability of buyer for neglecting or 
refusing deliveiy of goods. 


SEcn'ioNS. 

CHAPTER V. 

Rights or unpaid seller against the goods. 

45. “Unpaid seller** defined. 

46. Unpaid seller’s rights. 

Unpaid seller's lien. 

47. Seller’s lien. 

48. Part delivery. 

49. Termination of lien. 

Stoppage in transit. 

50. Right of stoppage in transit. 

51. Duration of transit. 

52. How stoppage in transit is effected. 

Tranfr by bnyir and seller. 

53. Effect of sub-sale or pledge by buyer. 

54. Sale not generally rescinded by lien or 
stoppage in transit. 
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Slits for breach of the Contract. 
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56. Damages for non-acceptance. 

57. Damages for non-delivery, 
f)B- Specific performante. 

39. Remedy for breach of warranty. 

60. Repudiation of contract before due date. 
Gi. Interest by way of damages and special 
damages. 

CHAPiER Vll. 

Miscellaneous. 

62. Exclusion of implied terms and condi- 
tions. 

63. Reasonable time- — a question of fact. 

6^. .■\uction sale. 

G5. Repeal. 

66 . .Savings. 


i5f/t Alarchf 1930. 

An . 4 f't to define ami amend the lau' relating to the sale of good''. 

Whereas ir is expedient to define and amend the law relating to the sale 
of goods ; it is hereby enacted as follo\\s : — 

C:HAP' 11 :R I. 

Preliminary. 

Short title extent and com- *• (O This Act may be called The I.ndian Sale 

mencement. OF OoODS Act, 1930 - 

(2) It extends to the whole of British India, including British Baluchistan 
and Sonthal Parganas. 

(3) It shall come into force on the first da> ofjuly, 1930. 

2. In this Act, unless there is anything repugnant 
in the subject or context, — 


Definition. 

(i) “ buyer ** means a person who bu\s or agrees to buy goods ; 


NOTES. 

Sec. 1 . — 'I'hc provisions of this Act do not 
apply to a case relating to immovable pro- 
perty. 9 R. 13—134 I.G 511 = 1931 R. 109. 
The provisions ot a Special .\ct, as the .Sale of 
Goods Act cannot, except in the branch of law 
to which it specially applies, cover a .statute of 
the nature of the General Clauses Act. g R. 13. 
It is doubtful if the Act applies to electricity. 
*936 C. 753. 


Shopkeei*er — Whether bound to serve 
MEMBER of i>ublic — Apart from special legisla- 
tion it is open to a sliopkccpcr at any time to 
refuse to deal with any member of the public 
and it is not necessary for the shopkeeper to 
assign any reason for his refusal. 147 l.C. 982 
r-^t934 A.L.J. 43 =to34A. 203. 

Sec. 2 . — Cf. English Sale of Goods Act, S. 
62 and the English Factors Act. 
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( 2 ) “ delivery ’’ means voluntary transfer of possession from one person 
to another ; 

( 3 ) goods are said to be in a “ deliverable state ” when they are in such 
state that the buyer would under the contract be bound to take delivery of them ; 

( 4 ) document of title to goods ” includes a bill of lading, dock-warrant, 
warehouse-keeper’s certificate, wharfinger’s certificate, railway receipt, warrant 
or order for the delivery of goods and any other document used in the ordinary 
course of business as proof of the possession or control of goods or authorizing or 
purporting to authorize, either by endorsement or by delivery, the possessor of the 
document to transfer or receive goods thereby represented ; 

( 5 ) “ fault ” means wrongful act or default ; 

( 6 ) “ future, goods ” means .goods to be manufactured or produced or 
acquired by the seller after the making of the contract of sale ; 

( 7 ) “ goods ” means every kind of moveable property other than action- 
able claims and money ; and includes stock and shares, growing crops, grass, and 
things attached to or forming part of the land which are agreed to be severed before 
sale or under ,the contract of sale ; 


NOTES. 

Sec. 2 ( 2 ). — ** Symbolic delivery'^ may be effect- 
ed by giving the buyer the key of the place 
where the goods are stored. The key is not the 
symbol of the goods, but the transaction “con- 
sists of such a transfer of control in fact, as the 
nature of the case admits, and as will practi- 
cally suffice for causing the new possessor to be 
recognised os such.” (Pollock on Possession, p. 
61); Wrightson v. Me Arthur^ (1921) iK.B. 807 
at p. 8r6 — delivery of key of locked room. See 
24 I.C. 441, in which it has been- held that in 
rice tracts in Burma delivery of milling notice is 
equivalent to delivery of actual rice. See also 7 
Bur.L.T. 54. 

Sec. 2 ( 3 ). — See S. 62, cl. (4) of the English 
Sale of Goods Act. 

Sec. 2 ( 4 ). — Cf. English Sale of Goods Act, 
S. 62 and S. i (4) of the English Factors Act 
(1889). See 43 I.A. 164 (168, 169). Where 

goods are in existence and ascertained, delivery 
order is a document of title and passes from hand 
to hand and generally represents the goods 
themselves. 18 T.L.R. 224. See also 36 ITG. 

593 - 

Sec. 2 (6): *‘Readv Goods”. — contract for 
sale of “ready goods” would be sufficiently 
complied with if at the time of entering into the 
contract or during the period intervening between 
that date and the due date the seller could at 
any moment, if called upon by his buyer, deliver 
the goods. 57 I.C. 140 = 47 C. 458. 

Sec. 2 ( 7 ). — Cf. S. 62 of the English Sale of 
Goods Act. See also S, 76 of the Contract Act. 
The First Select Committee said in their report : 
“In the definition of (he term ‘goods’ we have 
included shares. In I.L.R. 46 B, 489, it was 
held that the term ‘goods’ as used in Chapter 
VII of the Indian Act, 1872, has a much wider 
sense than it has in the English Law, and inclu- 
des share certificates.” {Report of the First 
Select Committee.) The Second Select Committee 
said: “In the definition of ‘goods’ we have sub- 
stituted ‘stock and share’ for the words ‘-stock 
and share certificates’ for greater accuracy.” 

Monev is excluded from the definition of the 
term “goods” because, in a .sale the goods and 
the price arc contrasted, and wholly different 


considerations apply to them. 3 C. 379; 18 P. 

R. 1905. This applies only to current coins. So 
also currency notes are not “goods”. 18 P.R. 
*905J 3 C.* 379 ; so also are other emblems of 
money which constitute legal tender. (Ibid.) 
Jubilee five pound gold pieces bought as a curi- 
osity, arc goods, and they cannot be treated as 
money. [Moss v. Hancock^ (1899) 2 Q,.B. iii.J 

The following come within the definitions of 
goods: — 

Shares in a Company ; 25 Bom.L.R. 414 = 
1923 B. 372. See also 50 B. 365 = 53 I.A. 92 = 
1926 P-C. 38 = 51 M.L.J. I (P.C.); 92 I.C. 9 = 
1925 B. 314. 

Share certificates. — 27 Bom.L.R. 514 at 524 
= 1925 B. 314 ; 46 B. 489; 66 I.C. 726=46 B. 
489=1922 B. 303. “Goods” comprehends all 
corporeal moveable property^ but not mere choses 
in action. 14 C.P.L.R. 57 (59). Transfer of 
house withovit site and not merely of its mate- 
rials is sale of immovable property and not 
merely sale of goods or movables. 8 M.H.C.R. 
100 (ro2). By an agreement in writing between 
plaintiff and the Secretary of State, the plaintiff 
purchased certain buildings and materials sim- 
ated at S. and undertook to remove them within 
a given period. Subsequently, the defendants 
became the owners by purchase of the land at 

S. Plaintiff brought an action on the original 
side of the High Court claiming an injunction 
and damages for the wrongful and tortious act 
of the defendants in the fact that they prevented 
him from carrying out his contract to remove 
the buildings and materials in his original agree- 
ment. The defence was that the buildings and 
materials in dispute or some of them were the 
property of the defendants and were not cover- 
ed by his contract and he was not entitled to 
take them away. Held, that the provisions of 
the Sale of Goods Act could not apply to the 
case because the suit related to immovable pro- 
perty. The provisions of a special Act such as 
the Sale of Goods Act cannot except in the 
branch of the law to which it specially applies 
overrule a statute of the nature of the General 
Clauses Act. 9 R. 13=1931 R. 109=134 I.C. 

51 1. A decree is ‘^movable” property as defined 
by S. 3 (34) of the General Clauses Act, and as 
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(8) a person is said to be “ insolvent ” who ceased to pay his debts in the 
ordinary course of business, or cannot pay his debts as they become due, whether 
he has committed an act of insolvency or not ; 

(9) *’ mercantile agent ’* means a mercantile agent having in the customary 
course of business as such agent authority either to sell goods, or to consign goods 
for the purposes of sale, or to buy goods or to raise money on the security of goods ; 

(10) price ” means the money consideration for a sale of goods ; 

('ll) “property** means the general property in goods, and not merely a 
special property ; 

(12) “ quality of goods,*’ includes their state or condition ; 

(13) “seller** means a person who sells or agrees to sell goods; 

(14) “specific goods** means goods identified and agreed upon at the 
time a contract of sale is made ; and 

(15) expressions used but not defined in this Act and defined in the Indian 
Contract Act, 1872, have the meanings assigned to them in that Act. 

3. riie unrepealed provisions of the Indian Contract Act, 1872, save in 

so far as they are inconsistent with the express provisions 

Application of provisions Act, shall continue to apply to contracts for 

of Act IX of . 87 < 2 - 


NOTES . 

sucii falls within the definition of “goods” in 
S. 2 (7). A sale of a decree may be 
made orally and it is not necessary that the as- 
signment of a decree to be valid should be in 
writing. O. 21, R. i6, G. P. Code, can only 
be construed as laying down that the require- 
ment of a transfer in writing is a mere require- 
ment of procedure. It is not a substantive 
enactment which says that unless there is an 
assignment in writing of a decree, a transfer, 
though made orally, shall be inoperative or void. 
41 Bom.I,.R. 33 --=i 939 Bom. 84. 

Sec. 2 ( 9 ). — C^. English Factors Act. S. 1. A 
broker in jewellery who is given the Jewelleries 
by tl'.eir owners for sale is a mercantile agent.The 
fact that they were given to the broker because 
of false representation is immaterial. Such 
broker can make a valid pledge provided the 
pawnee acts in good faith and had not at the 
time of ’the pledge notice that the pawnor had 
no authority to pledge. 151 I.C. 41 3 = 35 Cr.L, 
J- » 375— »934 R- *98. 

Sec. 2 ( 11 ). — ‘‘Property” — “Special proper- 
ty”. Qf. S. 62, English Sale of Goods Act. 

Sec. 2 ( 12 ). — “Quality of Goods”. C/*. iWrf, 

Sec. 2 ( 13 ). — Cf. ibid. 

Sec. 2 ( 14 ). — Cf.y ibid and S. 77, contract 
Act. Office and emoluments of temple priest, 
ifean be sold. 7 M.H.C.R. 32, 210; 4 M. 391. 
See aho 34 C. 173 and 63 C. 736. ‘Specific 
goods* is not identical with ‘ascertained goods*, 
nor goods which have been examined by the 
buyer. 4 M. 391 (sale of unascertained goods.) 
On this -section the Select committee said : 
“Though the chapter on the sale of goods has 
been taken out of the Indian Contract Act, the 
Bill will form part of the general Jaw of con- 
tract. We have therefore provided in this clause 
that the general provisions of the Indian Con- 
tract Act -shall continue to be applicable to 
contracts of sale of goods in so far as they are 
not inconsistent with the special provisions of the 
Bill.** The terms “specific goods” is not identi- 
cal with “ascertained goods.’* It docs not 
C. C. M ,— 558 


certainly mean goods which have been examined 
by the buyer. 63 C. 736=1937 Cal. 140. In 
sale of ascertained goods property in the goods 
passes to purchaser as soon as the contract of 
sale is made even though delivery is postponed. 
20 A.L.J. 579 — 58 I.C. 239=1922 A. 458. In 
a c.i.f. contract property in the goods passes as 
soon as the goods are .shipped, but when the 
fir.st buver sells to another party, the property 
in the goods docs not pass until the bills of 
lading are endorsed to the second purchaser. 
59 I.C. 515 = 22 Bom.L.R. 1165. Where goods 
were purchased on condition that they would 
be undamaged, and subject to inspection and 
approval, there is an implied warranty that 
they are undamaged goods. In such a case, 
the goods cannot be said to be ascertained until 
they arc inspected and approved. 79 I.C. 183 = 

5 Pat.L.T. 558^1924 P. 240. Where goods 
are sent by railway, the railway receipts being 
addressed to the consignor to be delivered to 
the purchaser only on receipt of the price for the 
goods, property in the goods docs not pass to 
purchaser fill the price is paid, too I.C. 725 = 
1927 L. 269. See also 1923 B. 125; 1924 L. 239 = 

4 L. 423. Where the intention of the parties as 
expressed in the conditions of the contract was 
that the property in the goods should not pass 
until full price had been paid. Held, that inten- 
tion would prevail in spite of S. 78, Contract 
Act. 25 Bom.E.R. 778=77 I.G. 150=1924 B. 
41. See also 17 I.C. 963. In a hire-purchase 
agreement, the hirer has an option to return the 
article hired or to become its owner on full 
payment. It is not an absolute .sale within the 
Act. The hirer is merely a bailee. 24 I.C. 161; 
67 I.C. 638; 46 C. 342=22 C.W.N. 1042. 

'Transfer of stolen property passes no ownership 
to buyer. 51 C. 796 = 82 I.C. 163=1924 C. 
816. Sale of goods — Indivisible contract — 
Breach — .Accrual of cause of action. 12 L. 254. 

A plea that an agreement is not a sale but 
merely an agreement to sell as defined in S. 4 
(3) cannot be raised for the first time in revi- 
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CHAPTER II. 

Formation of the Contract. li! i-. 

Contract of Sale. 

4 - (i) A contract of sale of goods is a contract whereby the seller transfers 

Sale and agreement to sell- to transfer the property in goods to the buyer 

foi a price. Tliere may be a contract of sale between 
one part-owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) Where under a contract of sale the property in the goods is transferred 
from the seller to the buyer, the contract is called a sale, but where the transfer 
01 the property m the goods is to take place at a future time or subject to some 
condition thereafter to be fulfilled, the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale^ when the time elapses or the 
conditions are fulfilled subject to which the property in the goods is to be transferred. 

Formalities of the Contract. 

5- (i) A contract of sale is made by an offer to buy or sell goods for a price 
Contract of sale how and tlie acceptance of such offer. The contract may 

ma e. provide for the immediate delivery of the goods or 

immediate payment of the price or both, or for the delivery or payment by instal- 
ments, or that the delivery or payment or both shall be postponed. 

„ Subject to file provisions of any law for the time being in force, a contract 

o sale may be made in writing or by word of mouth, or partly in writing and 
partly by word of mouth or may be implied from the conduct of the parties. 

Subject-matter of Contract. 

o- (i) The goods which form the subject of a contract of sale may be either 

Existing or future goods existing goods, owned or possessed by the seller, or 

future goods. 

, (2) There may Ije a contract for the sale of goods the acquisition of which 

by the seller depends upon a contingency which may or may not happen. 


NOTES. 

sion, when there has been no suggestion of it 
in the trial Court. 20 N.L.J. ro8:« 1937 N. 198. 

Sec. 4 : Prick. — There can be no sale without 
a price. 9 M- 141; 459 at p. 467. In a 

contract for the sale of goods the most essen- 
tial condition is the price. Where there is no 
evidence as to price, there is no binding con- 
tract. 147 I.C. 982== 1934 A.L.J. 43=* 1934 A. 
203. The supply of liquor as wages to a watch- 
man does not amount to sale since *price’ means 
money only. 9 M. 141. See also 18 P.R. 1905 ; 
1 1 M. 459, Where a contract is for a chattel 
to be made and delivered, it is clearly a con- 
tract for the sale of goods. A contract to make 
and deliver a set of false teeth is therefore 
contract for the sale of goods and the principles 
of the Sale of Goods Act apply to such a con- 
tract. 1939 N.L.J. ir8=r93q Nag. 19. A plea 
that an agreement is not a sale but mcrelv an 
agreement to sell as defined in S. 4 (3) cannot 
be raised for the first time in revision, where 
mere has been no suggestion of it in the trial 
Court. 20 N.L. J. 108=1937 Nag. 198. 

Sec. 5 . — CJ'. S. 3 of the English Sale of 
Goods Act and S. 78 of the Indian Contract 
Act. A sale is complete on the purchase-money 
being agreed to be paiH. 2i P.R. 1O75; 85 P.R. 
•879; 4 C. Oor ; 27 M. 540 ; 32 C. 816 at p. 

823. In the absence of contract to the contrary, 
delivery of possession or the compliance with 
any other condition cannot be regarded as 
essential to completion of sale. 62 P.R. >879. 
Acceptance of hundi or cheque operates as 
payment, though it may be only conditional 


payment. 27 M. 540. Right to reject the goods 
which are not In accordance with the descrip- 
tion of goods bargained for is different from and 
independent of the question whether the proper- 
ty therein has passed to the purchaser or not. 
15 C. I (5). A deposit or earnest is not only 
part-payment but is also a guarantee for • the 
performance of the contract, and the depositor, 
who fails to perform the contract within a rea- 
sonable time, has no right to a return of the 
deposit. 19 A. 489 (492). If, on the other 

hand, the seller is in default and unable to give 
the title contracted for, he should return the de- 
posit earnest-money to the purchaser. 2 iBom.d 37 

Part Delivery means delivery of part of 
goods in progress of the delivery of the whole. 
15 C. z at 6. 

Sec. 5 ( 2 ).— S. 88 of Act VII of 1913 
(Companies Act). , 

Writing. — Cf. General Clauses Act, S. 3 (50)- 
Where a contract is partly in print and partly 
in writing, if there is doubt as to the meaning, 
the written words must be given effect to as 
having been written with greater deliberation* 
30 B. I. But the whole document should be 
construed as a whole so as to make, if possible, 
an intelligible transaction. 30 Bum. L.R. 415. 
If the typewritten and printed portions of a 
contract can be read together effect must, be 
given to all the provisions, but if they cannot 
be reconciled the typewritten portion must 
prevail. I. L.R. (1942) Mad. 33 =(1941) 2 
M.L.J. 281. 

Secs. 6 to 8. — CJ. Eng. Act, S 5 and Con- 
tract Act, S. 88. 
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( 3 ) Where by a contract of sale, the seller purports to effect a present 
sale of future goods, the contract operates as an agreement to sell the goods. 

7 . Where there is a contract for the sale of specific goods, the contract is 

void if the goods without the knowledge of the seller 
Goods perishing before have at the time when the contract was made, perished 

or become so damaged as no longer to answer to their 
description in the contract. 


8 . Where there is an agreement to sell specific goods, and subsequently 
Goods perishing before goods without any fault on the part of seller or 

sale but after agreement to buyer perish or become so damaged as no longer to 

answer to their description in the agreement before the 
risk passt's to the buyer, the agreement is thereby avoided. 


The Price. 


9 . (i) The price in a contract of sale may be fixed by the contract or may 

be left to be fixed in manner thereby agreed or may 
Ascertainment of price. be determined by the course of dealing between the 

parties. 

( 2 ) W^here the price is not determined in accordance with the foregoing 
provisions, the buyer shall pay the seller a reasonable price. What is a reasonable 
price is a question of fact dependent on the circumstances of each particular case. 

10 . (i) Where there is an agreement to sell goods on the terms that the 

^ , price is to be fixed by the valuation of a third partv 

valua- Such third party cannot or does not make such 

valuation, the agreement is thereby avoided : 

Provided that, if the goods or any part thereof have been delivered to, and 
appropriated by, the buyer, he shall pay a reasonable price therefor. 

( 2 ) Where such third party is prevented from making the valuation by 
the fault of the seller or buyer, the party not in fault may maintain a suit for damages 
against the party in fault. 

Conditions and warranties. 


II. Unless a different intention appears from the terms of the contract 

Sripulations as to time. Stipulations as to time of payment are not deemed to 

be ol the essence of a contract of sale. Whether any 
other stipulation as to time is of the essence of the contract or not depends on the 
terms of the contract- 


12 . (i) A stipulation in a contract of sale with reference to goods which 

Condition and warranty. subject thereof may be a condition or war- 

ranty. 

( 2 ) A condition is a stipulation essential to the main purpose of the con- 
tract, the breach of which gives rise to a right to treat the contract as repudiated. 


NOTES. 

Sec. 7 . — Cf. S. t', Ln^lish Sale of Goods Act ; 
also S. 20, Indian Contract Act. 

Secs. 7 and 8. — The Select Committee said; 
“This clause follows S. 6 of the English Sale of 
goods Act. The rule is based either on the 
ground of mutual mistake or on the ground of 
impossibility of performance. (Chalmers’ Sale 
of Goods, p. 30, loth Ed; Rep. of Sel. Com.) 

Sec. 8 — Cf. S. 7, English Sale of Goods Act. 

Sec. 9 . — Cf. S. 8, English Sale of Goods Act. 

In a contract for sale of goods, if, before 
goods arc tendered, customs duty is increased, 
the seller is entitled to claim tlie excess duty 
imposed from the buyer, provided he proves 
that such excess duty on the goods tendered has 
been already paid. It is immaterial whether 
such duty has been paid bv the seller himself or 
that some one else has paid it. (2 1 B, 628 and 


1933 M. 21, Explained) 1933 S. 404. 

Sec. 9 ( 2 ) — Mixed contract for storage of 
paddy and its subsequent sale — Provision for ex- 
ercise of option by seller — Price pavable on ex- 
ercise of option. 165 I. C. 308= 1936 R. 410. 

10 - Cf. S. 9, English Sale of Goods Act. 

_Sec. 11 . — The F rst Select Committee said; 

This clause is based on S. 10 of the English Act. 
The principle underlying that section is to be 
round in S. 55 of the Indian Contract Act. In 
our opinion, the present Bill should contain 
a specific provision on the point. As the General 
Clauses Act, 1897, contains a definition of the 
word ‘month,’ sub-S. (2) of the English section 
has been omitted.’* {Report of the Pirst Select 
Committee.) 

Sec. 12 . — Cf. S. IX, English Sale of Goods 
Act. 
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(3) A warranty is a stipulation collateral to the main purpose of the contract, 
the breach of which gives rise to a claim for damages but not to a right to reject 
the goods and treat the contract as repudiated. 

(4) Whether a stipulation in a contract of sale is a condition or a warranty 
depends in each case on the construction of the contract. A stipulation may 
be a condition, though called a warranty in the contract. 

13. (i) Where a contract of sale is subject to any condition to be fulfilled 

by the seller, the buyer may waive the condition or 
When condition to be treat- elect to treat the breach of the condition as a breach 
cd as warranty. of warranty and not as a ground for treating the con 

tract as repudiated. 

(2) Where a contract of sale is not severable and the buyer has accepted 
the goods or part thereof, or where the contract is for specific goods the property 
in which has passed to the buyer, the breach of any condition to be fulfilled by 
the seller can only be treated as a breach of warranty and not as a ground for rejecting 
the goods and treating the contract as repudiated, unless there is a term of the 
contract, express or implied, to that effect. 

(3) Nothing* in this section shall affect the case of any condition or warranty 
fulfilment of which is excused by law by reason of impossibility or otherwise. 

14. In a contract of sale, unless, the circumstances 

of the contract are such as to show a different intention 

title, etc. , 

there is — 

(a) an implied condition on the part of the seller that, in the case of a sale 


NOTES . 

Sec. 13 . — Cf. S. II, English Sale of Goods 
Act; also Ss. 117 and iifi, Indian Contract Act. 

The Select Committee said : “Having regard 
to the conflict which has arisen over the right 
of the buyer after he has accepted tlie goods, 
we have endeavoured to make it clear that 
once the buyer has accepted the goods, he can- 
not reject them on any ground. If there be a 
breach of condition disclosed for instance on sub- 
sequent inspection of the goods, he can treat 
the breach as a breach of warrantv only and 
not as a breach of condition. The word ‘accep- 
tance* has been explained in cl. 41 and 42. Cl. 
T3 (1) and cl. 40 of the Bill take the place of 
S. 118 of the Indian Act; Cl. 13 (2) takes the 
place of S 1 1 7 of the Indian Act.” {Report of 
the first Select Commiltte) . 

Clause (i) — Waiver. — A party may waive a 
stipulation which is for his own benefit. See 70 
I. C. 877 = 24 Bom. L.R. 991 *= 1923 B. 92. If a 
stipulation operates for the benefit of both 
parties, it can only be waived by mutual con- 
sent. (1917) 23 Commercial Cases, 216 (219). 
See also 14 I.C. I 3 '>. When there has been a 
contract of sale of unascertained goods, with 
warranty and the warranty is broken, the buyer 
may accept the goods or refuse to accept them 
when tendered. It is however open to the 
buyer to keep the goods for a reasonably suffici- 
ent time in order to examine or try them in 
order to decide whether he would refuse or ac- 
cept them. The user of tlic goods, however, 
must be limited to the trial and must not go 
beyond that. 27 A.L.J. 674=119 I.C. 853 = 
1929 A. 801. See also 7 I...B.R. i 10; 27 A.L.J. 
674=1 929 A. 801 ; 65 I.C. 464= IQ22 L. 127; 4 
C. 801. Vendee who decides to reject the goods 
must object within reasonable time on the 
ground of breach of warranty; but where 


damage is nil he must pay contract price if he 
did not object within reasonable time. 1925 M. 
221. Onus is upon the vendees to prove that 
they had rejected them as of inferior quality 
within a reasonable time, 34 I.C. 290 = 23 G. 
L* J- 4 * 5 - * 5 *^^ 5 P.R. 1870; 13 I. A. 60=13 

C. 237. Mere acquiescing in delivery of goods, • 
in order to avoid further loss, does not neces- 
sarily show acceptance. 14 I.C. 248; 70 I. G. 
877 = 24 Bom. L.R. 991 = 1923 B. 92. So also 
mere receipt of goods for inspection and examin- 
ation is no legal acceptance. 65 I.C. 464= 1922 

L. 127; 23 C.L.J. 415; acceptance will be pre- 
sumed in the above case if goods are not reject- 
ed within a reasonable time. 1922 L. 127; 1925 

M. 221; 34 I.C. 290; 1929 A. 801. In a con- 
tract by instalments ora contract which accord- 
ing to its terms is treated as an instalment 
contract, the buyer can reject the quanti^ 
under any instalment. But under an indivisi- 
ble contract, the buyer loses his right to re- 
ject if he accepts part. 59 G. 928=1932 G. 
879. 

Sec. 13 ( 2 ). — S. 13 (2) has been framed 
with an eye to the special case of “bargain 
and sale”; and its operation is limited to genuine 
cases of “bargain and sale** according to the 
Common Law of England as distinguished from 
cases of goods “sold and delivered.” In the 
case of a transaction giving rise to a claim on 
account of“goods sold and delivered,” where 
the sale is a sale of specific goods by sample, the 
buyer, in the event of the goods being inferior 
to sample, has not only a right to damages, but 
also a right to reject the goods. 63 G. 736= 
*937 Cal. 140. 

Sec. 14 . — Cf. S. 12 of the Englbh Sale of 
Goods Act and S. 109, Indian Contract Act. 

Cl. (a): Title. — Under the sub-section the 
seller is deemed to warrant by implication his 
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he has a right to sell the goods and that, in the case of an agreement to sell, he will 
have a right to sell the goods at the time ^vhen the properly is to pass ; 

{b) an implied warranty that the buyer shall have and enjoy quiet pos- 
session of the goods ; 

(c) an implied warranty that the goods shall be free from any charge or 
encumbrance in favour of any third party not declared or known to the buyer before 
or at the time when the contract is made. 


NOTES. 

title to goods which he contracts to sell. The 
cases in which an implied undertaking as to 
title has been negati\ed appear to have arisen 
out of Court sales or forced sale by public 
auction, where the circumstances were such as 
to indicate that the seller was only selling 
such right as lie might have in the goods. A 
Court officer selling an execution debtor’s goods 
gives no implied undertaking as to title. E\ prirte 
V Jlarsi (1874) I'.R. 9 Ch. App. 432 (437). Ste 
also 3 Pat.L. J. 516; 46 I.C. G14; 74 I.C. 134; 37 
C. 67; 42 I.C. 453; 46 I.C. 703^4 N.L.J. 274; 
25 C.W.N. 75t>; 63 I.C. 126. 

Case-law. — 'rhe application of the English 
legal maxim of cavect emptor to tlie sale of goods 
seems, so far, at least, as concerns title, to be 
excluded under the Indian law (see S. 109 of 
the Contract Act) and so, the seller is responsible 
to the buyer for loss caused to the latter, by rea- 
son of the invalidity of the seller’s title. 2 B. 
258 (263). Tlie purchaser’s right to recover 
consideration money v\’as held to depend upon 
establishing that he was fraudulently induced 
by the seller to pay the sum by a false repre- 
sentation that lie had a good title or that the 
seller warranted and covenanted with the pur- 
chaser that he had a good title. 6 W.R, 152 
(*53)- also 7 W.R. ig6. There is an im- 

plied warranty of title in the case of the sale of 
goods and the onus is on the seller to prove 
his title to the goods .sold by him. 86 I.C. 
1020=1925 L. 3G6 (2). Where one of the 

conditions of sale of land i.s that the vendor 
.shall not be bound to .show any title prior to an 
instrument of a certain date, the purchaser 
may, nevertheless, insist upon a defect of title 
appearing aliunde and before that date, and 
may, on proof of such defect, rescind the con- 
tract and get back his earnest money. Where 
the ability of the vendor to make a good title 
to the thing sold depended on a doubtful ques- 
tion of fact or law, the title would not be 
deemed a good or sufficient title as between 
the vendor and purchaser and the purchaser 
is entitled, in an action against the vendor, to 
recover back his deposit and intcrc.st and the 
expenses of investigating the title. i B.H.C.O. 
C.J. 77* On a fraudulent concealment of the 
defect in the vendor’s title, the purchaser would 
be entitled to damages, even though he had 
not insisted on a covenant for title. 9 M 89 
An advertLsement in this respect to the property 
to be sold, calling upon purchasers to conic for- 
ward, IS skibstaiitially an implied warranty of 
tiilc and would, in any case, make the vendor 
responsible to the purchaser deceived by any 
misrcpresentaiion therein. 9 W. R. 371' 
Shares in a company arc goods within the mean- 
ing of the Sale of Goods Act. In the case of a con- 
tract of sale of such shares therefore, there is an 


implied warranty under S. 14 (c) of that Act, 
that the shares are free from any charge or in- 
cumbrance in favour of any third party not 
declared or known to the buyer before or at the 
time when the contract is made, unless the cir- 

contract are such as to show a 
different intention. -Assuming that tlie circum- 
stance that the shares arc sold by a pledgee of 
those shares under a power of sale shows a 
different intention within the meaning of the 
section, that circumstances can show a different 
intention on the part of the parties to the con- 
tract only if it is known to the buyer. The 
burden is on the seller to show that the J>uycr 
was aware that the seller was selling not as 
owner but as pledgee. A buyer of shares in a 
company must, no doubt, be presumed to have 
notice of the provisions of the Articles of Asso- 
ciation of the company with respect to the 
shares generally. But it does not follow from 
that that he is to be presumed to have notice of 
circumstances affecting particular shares. If 
therefore, the Articles of Association of a com- 
pany provide that the directors may decline to 
register any transfer of shares upon which the 
company ha.s a lien, the buyer will be presumed 
to have notice that shares in the company are 
liable to be affected by a lien where the register- 
cd sharcholdct IS indebted to the company, but 
the buyer IS still entitled to rely on the implied 
warranty given by the .seller under S. 14 (c) that 
the shares with which he proposes to fulfil the 
contact are not shares which are so affected. 
44 C.W.M. 505. The condition in a sale-deed 

take the thing sold with 
such title only as the vendor can give him” 
implies that the vendor had some title, however 
defectu-c It might be. 12 B. i. Where there is 
a t»ica<h of the implied warranty under S. 14. 
(c), the remedy of the buyer is to sue for dama- 
ges. He IS not entitled to ask for rescission of 
the contract. 44 C.W.N. 505. 

Ej^cution Sale.— a purchaser of goods 
seized anti sold m execution in the ordinary 
course by the sheriff, cannot recover the pu?^ 
ch^e-money he has paid, by reason that it tSrns 
out that the goods did not belong to the cxecu- 
tion debtor. The reason is, that the fact of the 
s^c taking place under such circumstances, is 
notice to buyers, who consequently, buy at their 
own pe ril 2 B. 258 (264). S'rr 3 Pat.L.J. 

C ^ 'jli ‘ 3 -^ ’ 37 C. 67 ; 25 

G \\.N. 756 ; 63 I.C. 136 ; 4 N.L.J. 274 ; 42 
I.C. 453 ; 46 I.C. 7O3 ; C. P. Code, O. ar, R. 
9 ** the authority under a writ 

of lufri FactaSy to seize the property of the judg- 
ment-debtor and to pass on his title to it to the 
execution purcliascr, without warranting that 
title to be good, and con.scqucntly if the pur- 
chaser is afterwards evicted under a title para- 
mount to that of the judgment-debtor, he has 
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Where there is a contract for the sale of goods by description, there is 

an implied condition that the goods shall correspond 
Sale by description. with the description ; and, if the sale is by sample as 

well as by description, it is not sufficient that the bulk of the goods corresponds with 
the sample if the goods do not also correspond with the description. 

i6. Subject to the provisions of this Act and of any other, law for the time 

being in force, there is no implied warranty or condition 
Implied conditions as to quality or fitness for any particular purpose 

quality or fitness. gOods supplied under a contract of sale, except as 

follows : — 


NOTES. 

no remedy against cither the sheriff or the judg- 
ment-creditors. 3 C. 8o6 ( 8 i 3 ) = 2 I. a. ii 6 . 
But if, in sale by the sheriff, there is not only 
no disclaimer of warranty of title, but even an 
express assertion that the goods are the property 
of the execution debtor, the sheriff, or the execu- 
tion creditor may be held bound by such war- 
ranty. 2 B. 258 (264). The fact that the 
purchase-money had actually passed to some 
other person can make no difference. U.B.R. 
(1892-1896) 306. 

Sec. 15 . — Cf. S. 10, English Sale of Goods 
Act; also S. 113, Indian Contract Act. 

The section is based on the principle that a 
man is not bound, unless he has altered his 
position by some conduct of his own, to accept 
and to pay for goods which are not in accordance 
with the description of the goods he bargained 
for. 15 C. I (4, 5). There has been a gro%vlng 
strictn#‘ss in the matter of regarding the parti- 
culars in the contract as part of the description 
of the goods. If astipulation is a part of the 
description, the only question that rcmairis is if 
the goods supplied conformed to it, and it w 
irrelevant to enquire whether it was considered 
in the trade a matter of importance or whether 
it affected market-value of the goods. 59 G- 92U 

purchaser cau reject all the articles m (. a even 
when some only of the articles have foot'd 

not equal to the sample. 79 P.R. 1888 , 6C. 
W.N. 495 — 29 G. 323. When seller sues for 

price, purchaser can prove If 

in reduction of the claim. 62 P.R. 1866. If 
ffoods delivered do not answer to the contract, 
the buyer may return them ; but he is not bound 
to do so ; if he gives notice that the goods are 
not accepted and remain at the risk of the seller, 
that will be sufficient. But if he exercises any 
act of dominion, he would be taken to have 
accepted the goods. 4 A.L.J. 245. Where there 
is a dispute between a buyer and a seller with 
reference to quality the onus would generally be 
on the seller to prove that the goods >reie of 
the quality contracted ior. 

C. 490 = 28 C.W.N. 261 ; 1925 b. 366. 
of p?oof as to title of seller to convey. 59 I G. 

Ifi— Cr. S. 14 of the English Sale of 

Goods' Act also Ss. i 10 to 1 
Act. On this section, sre 1929 S. 

588 ; 55 I.C. 201 ; 7 L.B.R. 1 10 , 12 B. 50 , 35 


M.L.J. t8o. According to S. 16 (1), there is 
an implied condition that the goods should be 
reasonably fit for the particular purpose for 
which they are required and a purchaser, ifhc 
docs not find the goods to be reasonably fit for 
the purpose for which they are required, is 
legally entitled to reject them. >939 N.L.J. 118 
=**939 Nag. 19. The article is not to be fit 
generally, not to be fit for the “purpose*’ of the 
buyer ; it must be fit for a particular purpose 
notified to the seller and notified in a particular 
way so that the seller shall know that his skill 
and judgment is relied upon to supply an article 
which shall be fit for that purpose. I.L.R. (1938) 
2 Cal. 88=182 I.C. 397 = >939 Gal. 210. Per 
AmeirAliyJ . — The warranty of fitness implied 
by law is not logically different in principle from 
the warranty implied by law of merchantability. 
The condition as to merchantability requires 
the goods to be reasonably fit to be sold as goods 
of the particular description. The other condi- 
tion as to fitness requires the goods to be rea- 
sonably fit for use for the particular purpose for 
which they were ordered. In both cases they 
are required to be intrinsically fit, and not fit 
having regard to some particular legislation or 
particular rules framed by the state or a third 
patty. I.L.R. (1938) 2 Cal. 88=1939 Cal. 210. 
In the case of sale of tyres by person who is the 
distributor of Continental Solid tyres, and those 
tyres only, there is no implied condition as to 
the fitness of the tyres for any particular purpose, 
though the goods sold must be of merchantable 
quality. 157 I.C. 12. To recover special 
damages for a breach of warranty in a resale, 
it is necessary that the buyer should not have 
been negligent in failing to delect the inferiority 
of goods before he rc-sells or deals with them. 
22 P.L.R. 1021 = 59 I.C. 424. See also M- 
453*21 M.L.J. 1110 (P.C.) ^ Where goods 

offered for sale in execution of a decree are 
described as of a particular denomination and 
the goods tendered do not answer that descrip- 
tion the purchaser is entitled to reject them and 
if he has paid for them, to recover the price as 
money had and received for his use. 54 I.C. 
315- Where a contract was made for the supply 
of goods at the seller’s godowns and the pur- 
chasers complained the goods were not of the 
quality stipulated for, the purchasers have no 
right to ask for a sample of the goods to be 
delivered before taking delivery. Their only 
right is to take delivery, and if, on delivery, they 
found the goods were not as stipulated for, to 
make their claim for damages. 1 ( 19 * 3 ) M.W. 

N. 895.] If the buyers expressly communicated 
to the sellers the purpose for which the goods 
are wanted (and the other conditions are pre» 
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(1) Where the buyer expressly or by implication, makes known to the 

seller the particular purpose for which the goods are required, so as to show that 

the buyer lehes on the seller s skill or judginent, and the g^oods are of a descrintion 

which It IS in tae course of the seller’s business to supply (whether he is (he m^anu- 

factuiei oi producer or not), there is an implied condition that the goods shall be 
reasonably ht for such purpose : snaii oe 

Provided that in the case of a contract for the sale of a specified article 

under its patent or other trade name, there is no implied condition as to its fimess 
for any particular jjuipose. noicss 

(2) Where goods are bought by description from a seller rvho deals in 

urer or producer or not^ 

there is an implied condition that the goods shall be of merchantable quality : ’ 

buyer has examined the goods, there shall be no implied 
condition as regards defects which such examination ought to have reveale^^ 

(3) An implied warranty or condition as to quality or fitness for a nartiri.Hr 

purpose may be annexed by the usage of trade. P«articular 

(4) An express warranty or condition does not neoativc n 

condition implied by this Act unless inconsistent therewith. rranty or 


NOinS. 

sent), then there is an implied condition of 
fitness. Apart from express communicaiion, 
that knowlediie may be' imputed to the sellers 
by reason of the circumstances of the case. 
Where the poods may be utilised for a variety 
of purposes known to the supplier, then, unless 
he is notified of the particular purpose for which 
these goods are wanted, there is no condition of 
fitness tlial tli<*y shall be fit for that particular 
purpose. 59 C. 920=193-20. O79. “Fitness” 

for particular purpose — Meaning — Sale of boiler 
— Boiler not conforming to Government regula- 
tions and therefore not fit for use — Breach of 
implied warranty of fitness. See 1939 Cal. 210. 

Sec. 16 (2) : Applic:abii.itv.— When there 
is an express condition as to the quality of the 
goods in the contract itself, such as that the 
goods shall be of “fair average quality,*’ it is 
unnecessary to invoke S. 16 (-2). Such an ex- 

press condition gives the purchaser a higher 
right than he would possess under a contract 
when the term would be merely implied by law. 

l. L.R. 1937 M. 479 1937 M. 40=(i937) 2 

m. L.J. 

‘‘Merchantabi.e^’ — Mf.anino of Mer- 

chantablc” in S. 16 (a) means not merely 

marketable or saleable in the ordinary sense of 
the term, and goods to be merchantable under 
b. 16 (2) should be not only marketable or sale- 
able ; in the statutory sense the significance of 
the word “Merchantable” is relative, the test 
being, whether the goods arc merchantable or 
not according to the particular description in 
the contract of sa e. In other words, a term 
•** f* li;^ Roods shall be of merchantable quality 
IS fulfi led, when they do not dillcr from thi 
normal quality of the described goods, including 
under the term ‘;quality” the stitc or condition 
as required by the contract. I.L.R. iq37 m 
479— »937 M 4o=(ig37) 2 M.L. 1.731.^ 

Sec. 16 ( 2 ), proviso. — Section does not 

apply to a sa'e of specific goods which were 
before the parties at the time of the negotiatmns 
because such a sale is not one of goods as being 
of a certain denomination, as to give rise to the 
warranty referred to in the section, Jhat the 


goods were such as are “commercially known 
by that denomination.” 7O.L.T 212 — a*? I O 
48. ;.35 M.L.J. .80. Under S. ,fe‘ 

proviso .hereto, .n the case of a sale by deserip! 

condition extends to mer- 
chantable quality Jess patent defects. The de- 
fects contemplated by S. :6 (2) are those 
•apparent on reasonable examination” within 
the meaning of S. 17 of the Act TKr- j 

warranty will be excluded on^ as re|a;S;‘’i"y 
defects which a buyer of ordinary diligence and 
experience would have detected by^due dili- 
gence in the use of all ordinary and usilal 
means If mei chaius posses.-.cd of ordinary sUll 

houlh.":r .he''" would not have 

thought of the existence of the particular defect 
whicli gives use to the action, such a dcftc! 
would be a latent or hidden defect as ditltn- 
.guishcd from a patent defect, and for such a 
latent ,<‘f<g'- .l.e seller Js liable under the sec- 

2 M I I iQi '^‘vvh* ~*!>37 M. 40— {1937) 

2 IVI.L.J. 131. Where a person purchases uoorU 

on h.s own independent judgmem hr cannot 

make the seller responsible-^ onThe ground "ha! 

the art.cle has turned out to he Snfit for the 

purpose for wh.ch it was required: but if he 

r'.licd upon the judgment of the seller anrl i»-i 

formed him of the use to whiclx^he 

be applied, the transaction carries with it an 

pTope^ for^The^ «i>e thing shall be fit anS 

propel lor the purpose for which thev wer#* 

dc-igned. I 16 I.C. 5 « 8 = 1020 S iRr ro? 

1 oarii^ I •"'Pi'ed conditions of fitness for 
vr / 'i merchamabJeness. See 

43 M.L.J. 208. When there is no 

is good.s, there 

IS an implied of merchantabilily. The 

question whether goods arc “merchantable” in 
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17. (i) A contract of sale is a contract for sale by sample where there is a 

term in the contract, express or implied, to that 
Sale by sample. effect 

(2) In the case of a contract for sale by sample there is an implied con 

dition — , . , , , . 1- 

{a) that the bulk shall correspond with the sample m quality ; 

(b) that the buyer shall have a reasonable opportunity of comparing the 
bulk with the sample ; 

(c) that the goods shall be free from any defect, rendering them unmer- 
chantable, which would not be apparent on reasonable examination of the sample. 

CHAPTER III. 

Effects of the Contract. 

'Transfer of Property as between seller and buyer. 

18. Where there is a contract for the sale of unascertained goods, no property 

. . in the goods is transferred to the buyer unless and until 

Goods must be ascertained. goods are ascertained. 

19. (i) Where there is a contract for the sale of specific or ascertained goods 


NOTES, 

law is a question of mixed fact and law. 43 M. 
L-J. 208. A bale of a thousand pieces of piece- 
goods of which nine-tenths are damaged, how- 
ever slightly, is radically unmerchantable and a 
seller cannot force such goods on an unwilling 
buyer. In such cases, there is no room for the 
application of the principle of de minimis. 43 

M.L.J. 208= 1923 M ^ ^ . 

Sec. 17 . — Cf. S. 14, English Sale of Goods 

Act: also S. 112, Indian Contract Act. 

The Select Committee said ; “This clause 
relates to sale by sample. Although old text 
writers were inclined to the view that the term 
that ‘bulk shall correspond with 
warranty collateral to the 
7.. held, that the buyer was entitled to 

the commodity, if it did P° 5 ‘* ^‘^Id 

&ef ?^-ra.l^d''‘ra‘c|n;i‘ v^as even 

at Common Law really a cond.non. ^ (Benja^ 

m EaTe ^eSo^IaWe facilities Jr inspecting the 
bulk rndependently of any loca or trade u^ag^ 

{Lorymer v- Smitn^ (1022) i o. OC 
c n - and if there is any latent defect m the 
* V i ^ a defect not discernible by the 
orS^^ry examination of a Prudenl buyer which 
if Present in the bulk would render the bulk un- 
merchantable, the sample is to be taken as if 
free from it. IHetlbut v. Hickson, (1872) 7 
r’ P a.-xQ 1 These rules have now been embodi- 
ed in S *15 of the English Act. S. 112 of the 
Indian Act refers only to the right of the buyer 
to reject the goods if the bulk docs not corre^ 
pond* with the sample. The use of the word 
‘warranty’ in the section is also misleading. 1 he 
section therefore has been drafted ^e lines 
of S. 15 of the English Act {R^ort of the 

Select CommitUe.) ^ has ^een in 

vided a specimen iToffer was 

existence on the the sale 

made and ^ ^°sarriple, notwithstanding the 
remains a sale by . , of the specimen, 

disappearance o turned into formula. 

Though the be regarded ai 

having" eeu J'ade’^on the basU of the accepted 

specSSen, 63 C. 736 - *937 Cal. 140. 


Sec 18 . — Cf. S. 16, English Sale of Goods 
Act, also Ss. 79, 82 and 87, Indian Contract Act. 

The Select Committee said : “This clause 
follows S. 16 of the English Act, It provides 
that property in unascertained goods does not 
pass till they arc ascertained. Ss. 79, 80 and 87 
of the Indian Act deal with the same point, but 
as they overlap one another, we have adopted 
the English section.” [Jieport of the Select Conf 
mittee.) 

Scope of Section. — Where the goods agreed 
to be sold arc not ascertained at the time^ of the 
contract, it is necessary for the completion of 
contract that goods shall be ascertained. 3 S. 

L. R. 156=14 I.C. 1147, [and property in the 
goods is not transferred to buyer unless and 
until the goods are ascertained. See 35 I.C, 440 
=*ioS.L.R. 14; 68 I.C. 969=19230. 15; 103 
I.C. 2J22.] See also 1941 Mad. 769 = 094 *) * 

M. L.J. 571. The intention of the parties, and 
the circumstances of the case, determine the 
time when, and the conditions subject to which, 
the property in the goods is to pass. 15 B.L.R. 
276 (289). Question of appropriation is one of 
fact. 9 I.C. 255 = 21 M.L.J. 413. Law does not 
require any particular mode of appropriation. 
{Ibid.) The commonest form of appropriating 
goods to a contract for sale of unascertained 
goods is by delivering them to a carrier. 24 
Bom.L.R. 1140 = 70 I G- *33. As to appropna- 

tion, see also 48 A. 622; 1926 A. 679. 

Secs 18 and 19 . — Transfer of shares in com- 
pany — When complete — Title — When passes — 
Agreement to transfer and delivery of share 
certificate— Effect of. 194* Mad. 769 =(* 94 i) « 
M.L.J. 571. According to the principle under- 
lying Ss. 18 and 19 of the Sale of Goods Act 
the property in the goods does not pass to the 
purchaser until he exercises an option and 
selects the article. Consequently where it was 
left to the purchaser to choose one of the two 
tins of ‘Rung’ the sale would not be complete 
until he had exercised his choice and on his 
failure to do so he could not be held liable for 
the price. *939 Mar. L.R. 103 (Civ.). 

Sec. 19 .— Cf. S. 16 of the English Sale of 
Goods Act; also Ss. 78 and 81 .to 84, Indian 
Contract Act. 

Secs. 19 - 24 . — The Select Committee said: — ■ 
“Clauses 19 (i) and (2) follow S. 17 of the 
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Property passes when in- 
tended to pass. 


the property in them is transferred to the buyer at 
such time as the parties to the contract intend it to Ijc 
transferred. 


(2) I^or the purpose of ascertaining the intention of the parties regard shall 
be had to the terms of the contract, the conduct of the parties and the circumsf ances 
of the case. 


(3) Unless a different intention appears, the rules contained in ss. 20 to 
24 are rules for ascertaining the intention of the parties as to the time at which 
the properly in the goods is to pass to the buyer. 


NOTES. 

Englisli Act; while ch 19 (3) and els. 20 to 24 
follow S. 18. The four rules annexed to S. 18 
of the English Act are stated in separate els. 20 
to 24. Cl. 19 is based on the principle of tJie 
English Law that the property may pass by the 
contract itself, if such be the intention of the 
parties (Chalmers’ Sale of Ooods, p. 58). On 
this point there appears to be conflict of opinion 
in Indian Courts. Dealing with a question of 
the passiTig of property Sir \Villiam Markby 
observed: *1 think this is not a question to 

be decided simply upon the construction of the 
Contract Act, but upon the intention of the 
parties upon which all questions of this kind 
ultimately depend.’ 15 B.L.R. 276 (289). A 
contrary \ icw was held by Afaclean, C.J. in 32 
C. 816 in which, without referring to .Sir William 
Markbv’s iuclgmcnt, the learned Chief Justice 
held that S. 78 of the Indian .Act laid down a 
rule which die parties could not by their atraii- 
geinent vary. I»i a recent case the Bombay 
High Court was of opinioit that Afaclecn, C. J's 
\ icw in the above case was unsound. 23 Botn. 
L.R. 77B. This conflict is due to the rigid 
terms ofS. 78 which fails to state that its provi- 
sions will be subject to the intention of the 
parties. S. 78 provides that when an offer and 
acceptance have taken place, the fjroperty in 
the thing does not pass until any one of the 
ibllowing conditions liavc been complied with: — 
(i) earnest or tender, payment or part payment 
of the price, t»r (ii) delivery or part delivery of 
tlte thing, or fiii) an agreement, expressed or 
implied, for the postponement of delivci'N’ or of 
payment, or of both. It is, however, clear that 
neither the payment of the price nor the deli- 
ver)*, either whole or in part, is necessary for 
the completion of a sale. S. 89 of the Indian 
Act shows that not only is there no necessity for 
such pasinerit. but that the price need not even 
be fixed. As far back as 1833, it was stated in 
England that the sale of a specific cliattel passes 
the j-roperty in it to the vendee without deli- 
ver>-. [DiAon v. Tates, 56.^ Ad. 313 (346).] 

'I hc last paragraph in S. 78 regarding the agree- 
ment alioul the postponement of the payment of 
price or delivery has been held to imply that it 
restores the old English common law rule. 
Cunningham and Shepherd are of opinion that 
it revives tlie necessity for an agreement to post- 
pone payment or delivery in case* where there it 
neither payment, tender, earnest or dclivei*y (p. 
31G, Ed. II). Pollock and Mulla arc of opinion 
that the wording of the last paragraph does not 
show how readily an agreement to give credit 
is to be inferred (p. 449). S. 78, therefore, lays 
down a lAtle which is vague and indefinite. The 

C. C M .'-559 
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most important element in the law relating to 
contracts for the sale of goods. In mercantile 
contracts, the certainty of the rule is often of 
more importance tljan the substance of the rule 
{Lockyer y. Offley, 1 T.R. *59). In our opinion 
It IS desirable to follow the clear and definite 
rule recognized in English Law that unless a 
contrary intention appears bv the contract the 
contract itself is sufficient to pass the property 
in the goods sold. That rule is laid down in S 
17 of the English Act and is adopted in cl. iq 
(i)and (2). The parties, no doubt, may make 
any bargain they like and the law will give 
cHect to It. When the parties express their in- 
tcntion clearly, no difficulty arises. See 44 C 
98^.36 I.C. H9 = 22 C.W.N. 1224. The con- 
tract may pass the property at once, or at a 
luture time or contingently on tlie peilbnnancc 
o| some condition. But in inanv cases, the 
parties either form no intcni-on on' the point or 
tail to express it. To meet such cafes, the 
Courts have worked out a series of definite rules 
lor determining when the noperty is to be 
deemed to pass according to the imputed inten- 
Uon of the parties. These rules have been 
reproduced m S. 18 of the English Act (ChS 
mers on Sale of Goods, pp. 9 and 10) and they 
])ave been adopted in els. i>o to 124. ^ 

geiieial proposition tliat 
unless a dilferent intention appears, the property 
passes in accordance with rules mentioned in 
els. ao to 24. Cl. 20 makes it dear that in the 

unconditional contract for the sale 
of specified goods, the payment of the price or 
the ddiver>' of the goods is not neccssfr)' for 
passing the property. Cl. 21 following R ./I;; 

S. 18 (English .Act) provides that the properly 
docs not pass until the goods are put in a 
deliverable state. Iticj-aiiK' priticiole i« 
down in S. 80 of the Indian Act. Cl. 22 embodiel 
R. 4 in S. 18 of the English .Act and corres 
ponds to S. 81 ol the Indian Act. Cl. /,) 

following R. 5 of the English section piovi'drs foi 

a case of un^>cei tamed or fuiure goods sold by 

description. I his sub-dause correspond? 7 ^ 

S 03„r Che Ac. ,S, u., of efe itdUn 

Ac 4 contains a proposition winch appears to be 

subordinate to the pnncip;e laid down in S 82 
and it IS rather difficult lo see why it was embo- 
dicd m a separate section, bub-cl. (2) old 2- 
which relates to delivery to a carrier i.s based on 
5 . (2) pi S. 18 of the English Act. The 
prmcip c has been recognized in Indian Law 
(tee Polf .ck and Mulla’s Contrnci .Act, pn. a*?-'- 

'>4b). (See lifport of fhe 
Selfct Cotfimitlce). j * 4t. 

Sec- 19 . — ScoPF. Avi> APfi.icATtr.N op .Sec- 
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20. Where there is an unconditional contract for the sale of specific goods 

in a deliverable state, the property in the goods passes 
Specific goods in a deliver- jq buyer when the contract is made, and it is 

able state. immaterial whether th'e time of payment ^of the price 

or the time of delivery of the goods, or both, is postponed. 

Where there is a contract for the sale of specific goods and the seller 

is bound to do something to the goods for the purpose 
of putting them into a deliverable state, the property 
does not pass until such thing is done and the buyer 


21 . 


Specific goods to be put 
into a deliverable state. 


has notice thereof. 


NOTES. 

xioN. — ^The intention of the parties determines 
whether property in the goods sold has p^sed 
to the buyer or not. Ascertainment of price may 
precede or follow the ascertainment of goods 
by weighing or measurement. Local trade 
usage may help to ascertain the intention and 
to interpret the ambiguous terms of an agree- 
ment. 44 C. 98 = 20 C.W.N. 1224. Sre also 
I.C. 449=10 S.L.R. 44; 68 1.0.969 = 19230. 
15; 22 S.L.R. 32. The fact that the goods are 
not to be re-measured by the buyer would not 
be sufficient by itself to prevent the property 
in the goods passing to the buyer. 95 I.C. 
453=1926 S. 24G. See also 23 C. 547. Although 
the incidence of risk is a good test in deter- 
mining in which of the tv.o panics the pro- 
perty in ti'.c goods vests, it is not a conclusive test 
and the question always is as to intention of the 
parties, as otherwise circumstances may show 
that the property in the goods was retained by 
one parly in spite ot the fact that they were 
shipped or booked and thereafter remained at 
the risk of the other party* W^herc therefore 
the dominion over the goods, i.e,, the right to 
dispose of them is retained by the sellers and 
they do not intend that the goods should be 
delivered to the puichastis till they pay for the 
same, the property in goods .doe.s not pass to 
the purchasers and a suit by the sellers for reco- 
very of the price cf the goods does not he. 
134 LG. 1110=193* L. 260. Inam.xcdcon- 
11 act for storage of paddy ^ and ior its subse- 
quent sale, the paddy was in tlie first instance 
handed over by seller to the purchaser for 
storage, and, although the purchaser was entit- 
led to do as he liked with the paddy and con- 
vert it into rice, yet under the terms of agree- 
ment he was looked upon nominally as being 
the bailee only of the paddy until such time as 
the seller decided that time was favourable fol- 
ium to sell and exercised that option thereby 
compcliing purchaser to purchase it at the daily 
buying rate of the purchaser prevailing on the 
date of exercise of option. Held, that the pro- 
perty in the paddy did not pass to the purchaser 
until the seller cxcrcLscd his option. Held, 
turtfur, il.at if there be no daily buying rate 
of the purchaser on the date fixed for exercise 
of option, provided the option is exercised by 
the seller, the purchaser must purchase at a rea- 
sonable rate, which must be fixccl 111 accordance 
with the market price on that date. 1O5 I.C. 

•:io8= 1 936 R. 4*9* 1 r 

Secs 19 and 9 ( 2 ) — Mixed contract lor sior- 

ngc of paddy and its subsequent sale — ProW- 

sion for exercise of option by seller — Property 

when passes to purchaser — Price payable. See 


*936 Rang. 419. 

Sec. 20 . — In c:aseofsale of shares, sale is com- 
plete as soon as the seller hands over the certi- 
ficates and the buyer accepts them. 50 B. 360 = 
53 I. A. 92 = 51 M.L.J. 1 = 1926 P.G. 38 (P.C.). 
Where the defendant instructed plaintifi' to send 
him rice on board a ship and defendant sent it 
without any further conditions, the property in 
the rice passed to tlie purchaser when the rice is 
shipped. 31 1.0.334=18 M.L.T'. 457. Where 
there is a contract non-scverable for the sale of 
specific goods and of an agreement to sell an inte- 
rest in land, the transfer of the property in the 
goods is prima facie conditional on the conveyance 
of the interest in land. [^Lutiyoti y. Toogoowdy 
(1844) 13 M. & W. 27, even although separate 
prices may hav*e been fixed for the goods and 
for the interest in land: J^eal v. Viney, (1808) i 
Camp. .^71]. As to contracts for sale of pro- 
perty, movable and partly xmmovahU, see 12 
I.G. 805 = 4 Bur.L.T. 127. As to contract for 
sale of ‘ready goods’, see G. 458. 

Secs. 20 and 22 .— The mere fact that goods 
are bought by lot after inspection will not 
make S. 20 applicable so as to pass property in 
the goods to the buyer the very moment the 
sale is efTccicd. Where the seller has to deliver 
the goods to the buyer at a place different from 
that where the contract of sale is effteted and to 
tranship the goods by rail to the place of deli- 
very, and the buyer itas to pay only for the 
actual weight of goods delivered to him at the 
place of delivery, property in the goods cannot 
pass to the buyer until the goods, if so required 
by the buyer, are weighed at the place of deli- 
very. In such a case S. 22 applies. This is 
particularly so in the case of goods such as scrap 
iron, the weight of which decreases to certain 
extent in transit. 173 I.C. 535 = A.I.R. 1938 
Sind. lO 

Sec. 21 . — Cf. S. 18 (2) of the English Sale of 
Goods Act; also S. 80, Indian Contract Act. 

Secs. 21 and 23 . — A contract to sell some 
liquor out of a big cask containing much larger 
quantity, the required quantity not being sepa- 
rated or bottled, cannot be held to be a con- 
tract of sale of specific goods within the meaning 
ofS. 2! of the Sale of Goods Act. The expression 
“Specific goods’* necessarily means goods capable 
of being ascertained with certainty — eertum est 
quod cerium reddi potest. A sale of some specifi- 
ed quantity of liquor out of a store house or 
cask would not be capable of ascertainment until 
it ^vas removed or separated. “Specific goods” 
would, according to their natural interpretation, 
mean goods whose delivery can be demanded in 
specie. A contract of sale of a small quantity 
of liquor stored in bulk would more appropria- 


S. 23 ] 
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Specific goods in a deliver- 
able state, when the seller 
has to do anything thereto in 
order to ascertain price. 


22. Where there is a contract for the sale of specific goods in a deliverable 

state, but tlie seller is bound to weit^Ii, measure test 
or do some other act or thing with reference to the 
goods far the purpose of ascertaininir ihc price the 
inaperiy does not pass until such act or thing is done 
and the buyer has notice thereof. 

23. (I) Where there is a contract for the sale of unascertained or future 

Sale of unascertained goods fr. J description 

and appropriation. * « , ^ deli\ erable State are unconditionally appro- 

1 1 priated to the contract, either by the seller with 

assent of the buyer or by the buyer with the ..ssent of the seller, the propeiTv in the 
goods thereupon trasses to the buyer. Such assent may be express or imnlied 
may be given either before or after the appropriation is made^. ‘"’P'‘ed. and 

(2) Where, in pursuance of the contract, the seller delivers the goods to 
DclJveiy to carrier. the buyer or to a carrier or other bailee (whether 

mission to the buyer, and do« "noi’reserve “thrri’ght of dfs^ sal,’’he’irLemed To 
have unconditionally appropriated the goods to the contract. cleemed to 


NOTES. 

tcly be regarded as a contract for sale of unas- 
certained goods and would fall under S. 23 of 
the Sale of Goods Act. The ownership will not 
pass till th -• quantity ordered by the purchaser 
is ascertained and appropriated. The bottling 
of the quantity of liquor ordered would be an 
act of ascfil.^inment and appropriation. Where 
the .servant of a licensed vendor of liquor goe.s 
about canviissing order for liquors and get.s 
orders from customers and thereafter gets the 
quantities so canvassed measured off at the shop 
of the vendor and carries the quantities to the res- 
pective houses of the customers it cannot be 
held that the sale is completed at the houses of 
buyers upon dcliveiy of liquor and not before. 
Under S. 23 (2), the servant of the seller can 
ver>' well be treated as a bailee for thr purpose 
of tran.'mission to the buyer, and delivery to such 
serv'ant at the place of the liccn.scd vend. >r would 
be effective delivery to tile buyer himself. Iris 
iminalcnal whether the price of the liquor is 
paid at the shop of the vendor or at the house 
of the buyer, for the completion of the sale docs 
not depend upon payment of the price of the 
goods sold. The sale must betaken to be com- 
pletc d within the premises of the licen.sed vendor 
and the latter cannot therefore be convicted 
under S. .J -, ( ) of the Bombay Abicari Act for 
contravention of a danse in his licence prohibit- 
ing sale of liquor at any place except the hcens- 
ed premises. r9.j 1.0.302=43 Bom.L.R. 95.= 
A.I.R. 1941 Bom. 106. 

ScC. 22 . — See 24 
O. 15; 32 


--Are 24 I.C 833: 33 l.c. 449; ,92.^ 
I.G. 720; 68 1 . C. 969. ’where a 


contract for lalc of specific goods, which were m 
a deliverable state, did not contain any express 

'yhen the properiv^was 


. 1 *’<* 9 t*tred only a sirnole 

calculation to determine the total price to be 

t ‘ parties to the contract 

intended that the buyer should become the 

ovvncr of the property on payment of the total 

price, and that the passing of the property did 


not depend upon the measurment to be done by 
the seller. The measurement, if any, was to be 

lu in order to satisfy himself 

t^hat he had got the quantity he had bargained 
for, and that the price paid by him was reallv 
due. buch measurement did not affect the 
ti^nsfer of the property in the goods. 69 M.L.T. 

.'«nP.C ) =42 = 39 C.W.N, 1217=1935 P-d 

f‘ o®' Sl' English Sale of 

Goods Act» also S. 83, Contract Act. In case 

ol the sale of unascertained goods, the ownership 

docs not pass till the goods arc ascertained and 

appropriated by the purchaser. Goods arc not 

ascertained until the appropriaiion by one party 

has been assented to by the other. The perfor- 

mance of a contract of .sale is not complete 

^ 'he contract 

being foi the sale of goods, it cannot be perfor- 
med in absence of a s.ile. j S.I..R. 20 = 7 I C 

'?25 E. 581: 24 bom.L.R. 991 = 
1923 B 92. Where goods agreed to be sold 
are not ascertained at the time of making the 
agreemctu but goods answering the description 
m the agrecmenl are subsequently appropriated 
b> one party for the purp<i-cs of the agreement 
and that appropriation is assented to by the 
other, the sale is complete, and tlie property in 
the goof's passes to the buyer. 24 Bjrn.I^R 
991 — 1923 B. 92. In order that the property 
may pass to the buyer, it is necessary that the 
.goods appropriated to the contract bv the seller 
must an.swcr the description in the agreement 
19-23 B. 92. Mere appropi i.itiou by the seller docs 
‘ ^'■openy in the g <ods to the buyer' 
The epret of appropsntion is that the seller 
Ws the possibilitv of withdrawing th- goods 

^ra^ i.e would brink hifconl 

^ offered anv other 

goods to him. The appropriation must be as- 

n buver to pass the property. 

I C. 910 =29 O.W.N. 8o8l 
1 he question ot appropriation is one of fact; no 
particular nvodc of apprupi iadtm Is prescribed 
by law. Once there has been an appropriaticn, 
the consignor, li still in posses.-vion, holds as 
trustee for the con.^ign.rc. 9 I.c:. 233 =21 M.L 
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24. When goods are delivered to the buyer on 

Goods sent on approval or approval or “ on sale cr return ’’ or other similar terms, 
‘ on sale or return. .. ..i_ • ^ 1 

the property therein passes to the buyer — 

{a) when he signifies his apj^roval or acceptance to the seller or does any 
other act adopting the transaction ; 

(&) if he does not signify his approval or acceptance to the seller but retains 
the goods without giving notice of rejection, then, if a time has been fixed for the 
return of the goods, on the expiration of such time, and, if no time has been fixed, 
on the expiration of a reasonable time. 

25." (i) Where there is a contract for sale of specific goods or where goods 

are subsequently appropriated to the contract, the 
Reservation of right of seller may, by the terms of the contract or ^propriation, 
disposal. reserve the right of disposal of the goods until certain 

conditions are fulfilled. In such case, notwithstanding the delivery of the goods 


NOTES. 

J. 413. See also 7 Bur.L.T. 93=22 I.C. 952; 
1925 L. 586; 1925 L. 581; 88 I.G. 910 = 29 C. 
W.N. 808. 

Illustrative Cases. — An offer of performance 
is not valid, if the buyer being entitled, under 
the contract, to some time for inspection, is not 
given any such opportunity, or, being entitled 
to goods free from demurrage, is offered 
goods under demurrage. 26 C- 142 = 3 G.W. 
N. 1 16; 4 C.VV.N. 313. So also, where the 
contract is for delivery by plaintiff of certain 
goods to arrive by a particular ship, and the 
same not bringing him the subject-matter of 
the contract the plaintiff procures some other 
goods of the same or similar quality and 
tenders them, the defendant will not be bound 
to accept. 2 B.L.R. (O.C.)i 54 - Where defen- 
dants had given orders that the goods to be 
supplied to them should be ordered out from 
En 3 and by the plaintiff, an offer by the latter 
of goods not got from I'.ngland, would not be 
fulfilment of the contract. 12 B. 50. When 
the thing sold is in the hands of the bailee ot 
seller the bailee must, in order to effect a 
delivery, agree to liold it for the buyer. Tiiere 
must be a triplicate agreement. 8 B. 501. if 
the bailee agrees to hold the goods on behall 
of the buyer, the delivery is complete and the 
property in the goods sold passes to the 
buyer. So, where a person accepts bills of ex- 
chmige, on the security of a railway receipt, 
on which the Railway Company has promis- 
ed to act, the possession of the goods has 
passed to that person, and the authority given 
to him to receive the goods cannot be revoked. 
8 B.L.R. 581. See also 17 W.R. 533; 5 C. bGq. 
When a vendor is unable to complete the sale 
by delivery of possession the purchaser may 
rescind the contract of sale. 3 N.W.P. 33b. 
The obligation of a common carrier to pro- 
perly deliver goods shipped with him under a 
bill of lading," is subject expressly to the condi- 
tion inserted in the bill. 25 C. 654. Where a 
deliver>' order is sold to a person, the pur- 
chaser contracts not merely for the delivcrv 
order, but also for the goods. So, a refusal 
bv him to take the delivci-y order, unless the 
assent of the firm which should deliver the 
goods is obtained, docs not entitle the seller 

to rescind the contract. 21 G. * 73 * 

24 .— C/*. S. iB, cl. (4) of the English 


Sale of Goods Act; and Illustration (i) ofS. 78 
of the Indian Contract Act. 

AppLIC.^^BIHTy OF Section — Sale or return 
— Janoau transaction. — A jangad transaction is 
a “sale or return” and involves a representation 
that the purchaser W'ill (a) signify his approval or 
acceptance of tlie goods and pay for it ; and (b) 
if not, return the same within the period fixed, 
or where no lime is fixed on the expiration of a 
reasonable period. But until one or the other 
condition is fulfilled, no property passes to the 
buyer. In such a transaction, the owner of the 
goods gives credit to the delivery, though it is 
subject to certain conditions. 58 B. 646=152 
I.C. 706 = 36 Bom.L.R. 731 = 1934 B. 360. 

Secs. 24 and 27 . — There is no x-eason to as- 
sume that goods entrusted jangad are goods to 
be sold on approval, rather than goods to be 
shown for approval. By delivery of goods to a 
broker even on jangad lermSy no property can 
pass to him under S. 24 of the Sale of Goods 
Act. Goods or jewellery* may be delivered by 
the owner to the buyer, with the intention that 
he may inspect the same and ultimately pur- 
case them. The goods in such cases are stated 
to be delivered for approval, t.c., jangad. S. 24 
covers such a situation. Where goods are handed 
over to a mercantile agent jangad to be shown 
for approval to his customers, if the mercantile 
agent effects a sale, the title of the purchaser is 
protected under .S. 27, provided there is no want 
of good faith. On a comparison of the %vords 
of Ss. 24 and 27 of the Act, it is clear that a 
mercantile agent \>‘l)o receives goods on jangad 
acquires no property by reason of S. 24, and if 
want of good faith is established, the sale can be 
avoided under S. 27. But if the ca.se is covered 
by .S. 24, no question of \vant of good faith 
arises and property must pass. Where the owner 
delivers goods to an agent %vlxo is not a mer- 
cantile agent as defined by the Sale of Goods 
Act, on terms arranged between the owner and 
the agent, jangad. fox' approval by a prospective 
customer or to be shown for approval, neither 
S. 24 nor S. 25 applies the case. In that 
case loo no property can pass from the owner 
to the agent under S. 24, nor is a sale by the 
agent protected by S. 27- I.L.R. (i 939 ) Bom. 
454=41 Bom.L.R. 609=1939 Bom. 435. 

Sec. 25 . — Cf. S. 19, English Sale of Goods 
Act. The principle of this section has been laid 
down ill 24 Bom.L.R. 1140 = 70 I.C. 138 -=1923 
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to a buyer, or to a carrier or other bailee for the purpose of transmission to the 
buyer, the property in the ^^oods does not pass to the buyer until the conditions 
imposed by the seller are fulfilled. 

(2) Where goods are shipped and by the bill of lading the goods are deliver- 
able to the order of the seller or his agent, the seller is prima facie deemed to reserv'e 
the right of disposal. 

( 3 ) Where the seller of goods draws on the buyer for the price and transmits 
the bill of exchange and bill of lading to the buyer together, to secure acceptance 
or payment of the lull of exchange the buyer is bound to return the bill of lading 
if he does not honour the bill of exchange and if he wrongfully retains the bill of 
lading, the property in the goods does not pass to him. 

26 , Unless otherwise agreed the goods remain at the seller’s risk until the 

property therein is transferred to the buyer but when 
the property therein is transferred to the buyer, the 
goods are at the buyer’s risk, whether delivery has 


Risk prima facie passes with 
property. 

been made or not : 


Provided that, where delivery has been delayed through the fault of either 
buyer or seller, the goods are at the risk of the party in fault as regards any loss 
which might not have occurred but for such fault : 

Provided also that nothing in this section shall affect the duties or liabilities 
of either seller or buyer as a bailee of the goods of the other party. 

T~ransfer of title. 

Subject to the provisions of this Act and of any other law for the time 
c , . ^ being in force, where goods are sold by a person who 

owiTer. ^ P<^rson no e jg not the owner thereof and who does not sell them 

w*^cler the authority or with the consent of the owner 
the buyer acquires no better title to the goods than the seller had, unless the owner 
of the goods is by his conduct precluded from denying the seller’s authority to sell • 


27 


NOTES. 

B. 125. A provision in a contract of sale for 
postponement of delivery until payment of the 
entire price will not per se stay the passinf? of 
the property in tlie Roods sold. The fact that 
the seller is also given a riRlit to rc-scll after 
no. ice on default ot payment, does not reser\'e 
to the seller the right to sell the goods pending 
the fulfilment of a ronditi()n precedent. 20 l>. 
I..R. 778=.tc»38 I.nh. <50. 

Sec. 25 ( 2 ) and ( 3 ,.— The same or a similar 
principle applies where the seller takes in i.is 
own name or in that of his agent, a matc’.s 
receipt, boat master's receipt, or other document 
Riving control of the roo<1s. i> 2 I.C. 311=41 C 
670=18 C.W.N. 4^)7 rP.C.). \Vlierc the seller 
sends the goods to the buyer l>v rail taking out 
the railway receipt in his own name, and sends 
the railway receipt to his banker instiiu uiig him 
as Ins agent not to part with the railwav until 
payment by the buyer. .S. 25 (2) of the .Sale of 
Goods Act applies anti there is a prima facie 
presnniption that the seller intends to reserve to 
hiinst-lf the right t)f disposal of the goods and 
that the property in the goods does not pass to 
the buyer until the condition as to actual pay- 

*”^*o«** The fact that the buyer accepts 

a bill of exchange or hundi presented by the 
banker, drawn on the seller, has not effect of the 
^ansfernng the properly in the goods lu the 
buyer, e.spccially when the goods after arrival 
have got to be weighed and the buyer has to be 
satisfied that they are in accordance with the 
contract and that the price charged is correct 


according to the actual weight of the good.s 

which the buyer gets. 173 I.C. 535 = *938 Sind 
I o. 

See. S. 20, English Sale of Goods 

Aci ; nl%o S. 86, Indian Gonfract Act, 

^ Sec. 27 . S. 2t of ^the English Sale of 

Goods Act; oho Ss. io8 and 178 of the Indian 
Contract Acl. 

Construction of Section. — See 4.2 LW 4.21 
= r s 8 I.C. 53.5 = 69 M.L.J. 691. 

Goods” includes all movable property. 48 
1.0.966 = 460. 331. Share certificates: 46 B. 

Cjiy 359 = 3 ® 

Scope of Proviso : Para. (2). — Bona fide 
purchaser of pledged goods from pledgor without 
notice of pledge gets a good title. ^2 M. 59 = 
32 -1.50 ; 27 P.R. 1902 ; 5 R. 633 ; 1923 

R. 98 : <|2 M. 59 ; 6 Bur.L.T. 238. S. 27 
which deals with the iiansfer of title incorporates 
the well-known rule lhat a p« rson who is not 
the owner of goods and who docs not sell them 
under the authority 01 with the consent of the 
owner cannot give to the buyer a better title 
than the seller himself has. Even in the case of 
a mercantile agent, it must be shown that he 
w\T3 in possession of the goods with the consent 
ol the owner ; if that is not shown, the words of 
the pro\-i.so to S. 27 will not apply even apart 
from the question of good faith and notice. I. 
L-K. (1939) I^m. 454 = 41 Bom.L.R. 609=1939 
Worn. 435 * The relation of a dealer and a 
broker is that of a principal and agent and not 
of a seller and buyer. The extent of the author 
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. Provided that, where a mercantile agent is, the consent of the owner, 

m possession of the g;oods or of a document of title to the goods, any sale made 
by him, when acting in the ordinary course of business of a mercantile agent, shall 
be as valid as if he were expressly authorized by the owner of the goods to make 
the same : Provided that the buyer acts in good faith and has not at the time of 
the contract of sale notice that the seller has not authority to sell. 


NOTES. 

rity of the agent is to be found in the document 
under which the goods are delivered to him. 
Where the owner of certain diamonds gives them 
to a broker to be shown to intending purchasers 
for approval only, it cannot be held that the 
broker is a mercantile agent within the meaning 
of the Sale of Goods Act ha\'ing genera! autho- 
rity to sell, I.L.R. (1939) Bom. 434 = 41 Bom. 
L.R. 609=1939 Bom. 435. In order that the 
buyer may be absolved of his liability for having 
purchased goods from person not owner thereof 
and in order that the plea of purchase in good 
f^ith may be available to him. he must bring 
his case within the proviso to S. 27. 164 I.C. 

1100=1936 R. 383. The principle of law on 
which S. 108 of tJic Contract Act is based is 
that where one of two innocent parties must 
suffer from the fraud of the third, the loss should 
be borne by him \vho has enabled the third 
party to commit the fraud if he has neglected 
some duty owing to the other or has done some- 
thing which has in fact misled the other. 27 S. 
L.R. 249=1933 S. 401. The possession contem- 
plated by the proviso i does not extend to every 
case of detention of chattels with the owner’s.^ 
consent. It particularly covers cases of persons 
allowed by owners to hav’e possession under such 
circumstances, as may naturally induce others to 
regard the former as real owners and constitut- 
ing some degree of negligence or defect of pre- 
caution imputable to the true owners. i i B. 
704 ; 81 P.L.R. 1902 ; U.B.R. {1892-96) 303. 
The protection given to pledgees is similar to 
that given to buyers under this proviso, and the 
possession intended is the same in both sections. 
27 M. 424 (425) = 14 M.L-J. 69 ; 86 I.C. 908 

= 1924 R. 379- 

POSSESSION UNDER HiRE PURCHASE -AGREEMENT. 
— To draw the operation of the proviso, the 
possession must be unqualified, and not be res- 
trictctl otherwise than by the owner «yivint; 
instructions to the person who has it. The sec- 
tion does not. therefore, apply to a person in 
possession under a hire-purchase .nereement. The 
po.ssession intended must be similar to »hat of 
a factor or agent. 20 W.R. 467= 1 2 Beng.T..R. 
42 ; 27 M. 424 (.^26)=l4 M.L.]. 69; 56 C. 
367 ; 3 Lah.L.J. 249 ; 46 C. 342=22 C.W.N. 
1042.^ A purchaser from the hirer of a sewing 
machine w'ith an option to purchase it, who has 
not exercised the option of purchasing the 
rnachine, cannot invoke the provisions of Excep- 
tion I to S. 108 of the Contract Act, and is liable 
in trover to the owner, although he acted in per- 
fect good faith. 67 I.C. 638 = 3 Lah.L.J. 249. 
See aUo rs Cr.I.. J. .^.25 = 24 I.C. 161 ; 86 I.C. 
908=1924 R. 379. A qualified possession, sucli 
as the hire of goods, has, or possession for a 
specific purpose, does not attract the operation 
of this exception. 2 L.B.R. (1872-92) 311 and 
l-.B-R. (1893-1900) 357. following 12 Beng.L.R. 
42 : 46 C. 342 = 22 C.W.N. 1042 ; 45 M. 173 = 
1922 M. 44=42 M.L.J. 32 ; 40 I.C. 888=54 


P.R. 19T9; 67 I.C. 638=3 Lah.L.J. 249 ; 53 
I.C. 50. But see 59 I.C. 965. To create a 
valid pledge binding on real owner, the pledgor 
must be in juridical possession of the goods, and 
mere custody will not suffice. 24 B. 458. So, a 
wife in charge of her husband’s articles of jewel- 
lery, as custodian, on his behalf, cannot make a 
valid pledge of them. 24 B. 458; 38 M. 783; 23 
I.C. 174; 27 M. 424. So also a servant entrus- 
ted by his master with the custody of goods 
during his absence cannot sell or make a valid 
pledge of them. 4 C. 497. The proviso to the 
section has no application to the case of pur- 
chase from a gratuitous bailee. L.B.R. (1893-1900) 
357 > 42 M.L.J. 32= 1922 M. 44. Bona fide ^\xv~ 
chaser of goods from a Burmese woman’s hus- 
band acquires a good title and the woman can- 
not recover them whatever her interest may be. 
U.B.R. (1892-1896) 303 (305). The rule con- 
tained in the proviso does not apply where such 
possession is entirely beyond the control of the 
owner. 8 B. 501. In the absence of any evi- 
dence as to how a vendor has the possession of 
property, which he sells, the presumption is that 
a purchaser is entitled to retain it, having ob- 
tained possession bona fide. 22 B. 540. 

Vendor’s lien — Purchaser without notice 
— Dispossession op vendee — Liabilitv in tort. 
— Where a person not merely has an option to 
buy under the agreement, but actually buys the 
car and binds himself to pay the price, and a 
third person purchases the car from him without 
notice of any Hen of the company on the car, he 
would be protected under Excep. i to S. 108 
and the car cannot be taken from him. If the 
subsequent vendee is dispossessed, the prior pur- 
charser is surely liable to his vendee for breach 
of the agreement and his tortious act of dispos- 
sessing the vendee. 30 N.L.R. 213=1481.0. 
822= i93|. N. 78. 

Documents op Title. — Test to find out what 
is document of title: See 40 I.C. 86=10 Bur«L« 
T. 92. The definition in S. 4 of Act XX of 
1844 may be used in construing the expression 
“document showing title” in S. 108 of the Con- 
tract Act. But it cannot be so used in constru- 
ing the expression “instrument of title” in S.^ 103, 
which relates to a subject-matter entirely differ-- 
ent from that Act. 14 B. 57 ( 68 ). Delivery 

orders pass from hand to hand by mere indor- 
sement. 38 C. 127=10 I.C. 859. In Calcutta 
Jute trade, delivery orders are issued only for 
cash payment and they are dealt with in the 
market as absolutely representing the goods to 
which they relate. 38 G. 127. See eiro 46 I.C. 
86=10 Bur.L.T. 92; 42 I.C. 829=11 S.L.R. 86. 

Mate’s Receipt is not document of title. 41 
C. 670=18 C.W.N. 457 (P.G.); 52 C.L.J. 365 = 
* 93 * C. 269 (S.B.). See notes under S. 2, supra. 
55 I.C. 239=12 Bur.L.T. 184; 44 C. 670; 40 B. 
630. A Railway receipt is a mercantile docu- 
ment of title and an endorsee thereof can main- 
^in a suit for the loss of the goods covered by 
it. 25 I.C. 383= 16 Bom. L.R. 525—38,3.659; 
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28, If one of several joint owners of ^^oocls has the sole possession of them 

. . hy permission of the co-owners, the property in the 

Sale by one of jotnt owners, goods is transferred to any person who buys them of 

^ , such joint owner in good faith, and has not at the time 

of the contract of sale notice that the seller has not authority to sell. 

29. When the seller of goods has obtained possession thereof under a contract 

Sale by person in posses- under S. 1 9 or S. 1 9-A of the Indian Con- 

sion under voidable con- tract Act, 1872, but the contract has not been rescinded 

at the time of the sale, the buyer acquires a good 

... . ^ title to the goods, provided he buys them in good faith 

and without notice of the seller*s defect of title. 


30. (1) Where a person, having sold goods, continues or is in possession 

c It . . of the goods or of the documents of title to the goods, 

sion^ posses- delivery or transfer by that person or by a mer- 

cantile agent acting for him, of the goods or documents 
of title under any sale, pledge or other disposition thereof to any person receiving 
the same in good faith and without notice of the previous sale shall have the same 
effect as if the person making the delivery or transfer were expressly authorized 
by the owner of the goods to make the same. 

(2) Where a person, having bought or agreed to buy goods, obtains, with 
the consent of the seller, possession of the goods or the documents of title to the 
goods, the delivery or transfer by that person or by a mercantile agent acting for 
him, of the goods or documents of title under any sale, pledge or othfer disposition 
thereof to any person receiving the same in good faith and without notice of any 
hen or other right of the original seller in respect of the goods shall have effect as if 
such lien or right did not exist. 


NOTES. 

see also 40 ft. 630-^=31 541 =^3 T.A. 164 

(P.C.); 50 A. 227=108 I.C. 457=1928 A. 145. 
Share certificate allowed to be with broker. 66 
I.C. 726=46 13 . 489=1922 B. 303: seeaho^QC. 
342 = 22 C.W.N. 1042; 48 I.C. 966 = 46 C. 331 
= 22 C.W.N. 1036; 50 B. 229. As to non-fios- 
sessory hypothecation of movables ^ see 42 M. 59 = 
35 M.L.J. .150; 5 R. 633=6 Bur.L.T. 238. 

“Goon Faitic.” — Nothing is said to be done 
in “good faith” which Is done without due care 
and caution; that is. the care and caution ex- 
pected of a man of ordinary' prudence, 12 I.C. 
809. Merc good faith of purchaser or pledgee 
is not enough to confer a good title on him; he 
must also show that by some act or omission, 
the real owner has forfeited his right to get back 
his possession. 1 Bur.E.J. 164=1923 R. 98: see 
also 59 I.C. 9 <> 3 =(> 9 - 2 o) 3 l-^B.R. 217. An 

honest purchase made carelessly, without making 
proper inquiries, cannot be said to have been 
made in “good faith.” 12 I.C. 809 = 4 Bur.L. 
T. 28. See also 1924 R. 379; 42 M. 59: 5 R. 

SroLEK Property. — Criminal Court cannot 
return stolen property to an innocent purchaser 
as the thief could confer no title, the purchaser 
has no right against the real owner. The loss 
in case_ of theft should fall on the purchaser. 
The thief cannot be said to be in possession 
“with thr consent of the owner.” fL.B.R. (1872- 
1892) 84 (85).^ This section does not apply 
to the case of a stolen Government currency note 
having been delivered to hono fide holder for 
value, since a currency note is not “goods,” 
and a change of it for money not a sale 


within the meaning of this Act. 3 G. .379; 115 
Tgo4=i8P.R. 1905; 7 M.H.G.R. 233; 
73 P*R. 1878; I 15 P.R. 1904. This section has 
no application to the case of a bona fide holder 
of stolen moniy or coins received by him as cur- 
rent coin in payment of a lawful debt. 83 P.R. 
1890. 

Sec. 28 .^ — See also notes under S. 27. Cfi. 
S. 108, Indian Contract Act, Exception II and 
the English Factors Act. Where one member 
of a Joint Hindu family is found to be in pos^es- 
sion of property, the family being presumed to 
be joint tn estate, the pre.sumption is, not that 
he w^ in possession of it as separate property 
acquired by him. but as a member of the joint 
family. u B.L.R. 193; U.B.R. O892-95) 303. 

One of several co-owners holding a jewel in his 
safe custody is a person in pos'cssion as is con- 
templated by this section. i P.R. 1895; U.B.R. 
(1892-1896) 303; 15 M.L.J. 375, 

Sec. 29 . — C^. S. 23. English Sale of Goods 
Act and alto S. 108, Indian Contract Act. 

Gross carelessness is not consistent with “good 
faith”. See 12 I.C. 8oq. 

Sec. 30 . — Cf. English Sale of Goods .Act, S.25; 
English Factors Act. Ss. 8 and 9; also S. 108 
of the Indi.Tn Contract Act. 

As to application of section, see • •s C. 633; 46 
34 ^i 27 P.R. 1902. 

Person in Possession under Hirf-Pi:rchase 
Aorremf-nt. — Having only an option to pur- 
chase, is not a person who has “agreed to buy 
goods” under this section. See Belrize Motor 
Co. V. CoXy ^1914) I K.B. 244: see also 46 C. 
342; 2 L.B.R. 31 1; 14 L.W. 599; 45 M. 173; 42 
M.I..J. 32; 40 I.C. 888; 67 I.C. 638; 59 I.C. 596 
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Duties 

buyer. 

32. 


of seller 


CHAPTER IV. 

Performance of the Contract. 

31 . It is the duty of the seller to deliver the goods 
and of the buyer to accept and pay for them, in accord- 
ance with the terms of the contract of sale. 


Unless otherwise agreed, delivery of the goods and payment of the price 

are concurrent conditions, that is to say, the seller 

Payment and delivery are shall be ready and willing to give possession of the 
concurrent conditions. • 1 

goods to the buyer in exchange for the price, and 

the buyer shall be ready and willing to pay the price in exchange for possession 

of the goods. 

33 . Delivery of goods sold may be made by doing anything which the parties 

Deliverv agree shall be treated as delivery or which has the 

effect of putting the goods in the possession of the 
buyer or of any person authorized to hold them on his behalf. 

34 . A delivery of part of goods, in progress of the delivery of the whole, has 


NOTES. 

Sec. 31 . — Cf. S. 27, English Sale of Goods 
Act; also S. 51, Indian Contract Act. No man 
is bound to take nor pay for goods unless the 
seller is ready and willing to deliver goods in ac- 
cordance with the bargain. 15 G. r (5); *923 
S. 50= 16 S.L.R. 278. See also 106 I.C. 823 (if 
one of two reciprocal agreements cannot be en- 
forced, the other also need not be performed). 

Sec. 2 . — Cf. .S. 28, English Sale of Goods Act, 
also S. 51 of the Indian Contract Act. 

The Select Commitce said: “The general rule 
is that the obligation of the seller to deliver 
and that of the buyer to pay are implied con- 
current conditions in the nature of mutual con- 
ditions precedent, and that neither can enforce 
the contract against tVie other without showing 
performance or offering to perform or averring 
readiness and willingness to perform his own 
promise. (Benjamin on Sales; pp. 682-683.) 
I'he words ‘unless, otherwise agreed’ save sales 
on credit or such special contracts as c.i.f. con- 
tracts. The rule has been embodied in S. 28 of 
the English Act and has been adopted in this 
clause. The principle of this rule is implied in 
S. 51 of the Indian Contract .Xct.” {Report 0/ 
the Select Committee.) 

“Cash on Deliverv” mean cash in exchange 
for and simultaneously with the deliv ery of the 
things promised. 16 C. 417 (422). 

Where no Time is fixed for I’ay.ment or 
Delivery, delivery is to take place 01 payment 
of price, and buyer will pay the price on receipt 
of the goods. 2 N.W.P. 60; 8 C. 809. See also 3 
G.L.J. 287 (294) =4 C. 252. Inability of vendor 
to deliv’cr possession will justify rescission of con- 
tract by buyer. 15 C. i. Repudiatl in ofeon- 
tract by buyer on one ground — Subsequent 
justification of refusal on another ground after 
expiry of time for delivery — Not permissible: 56 
iSfl. 304=141 1.0.632 = 1933 M. 176=64 M.L. 

) . I 19; It R. 20 1 = r 46 I.G. 440= *933 R* 79 - 

Sec. 33 . — Cf. S. 9^, Indian Contract Act. 

The Select Committee said: “This clause pro- 
vides for the manner in which delivery of goods 
ran be made and corresponds to S. 90 of the 
Indian Contract Act. The words ‘which the 
parties agree shall be treated as delivery*, have 
been added to make it clear that delivery may 


also be made by means of an act or thing 
which the parties agree shall be treated as a 
delivery.” [HaUbury’s I.aws of England, Vol. 
25, p. 206.] Constructive delivery must have the 
effect of putting the goods in the possession of 
the person entitled: 22 I.G. 952 = 7 Bur.L.T. 93; 
8 B. 501; 38 C. 127. The liability of the seller 
ceases with the transmission of the delivery order, 
on receipt of which the buyer should, under the 
terms of the contract for sale, clear the goods, 
and from that date the seller can claim intere.st 
and godown rent. The seller’s holding of the 
good.s for the buyer is as effective as physical 
delivery to the buyer. 41 B. 518=37" I.C. 271 
= 18 Bom.L.R. 532. Where the wood of certain 
trees which had fallen down was sold, the mere 
fact that the buyer had cut up the fallen trees 
does not amount to taking possession of them, 
so long as the wood still remained in the grove 
of the seller. Possession would pass to the buyer 
when he puts that wood into carts and takes it 
away. Where he is prevented from doing this, 
the buyer does not get possession and there is 
no delivery of goods within the meaning of 
S. 33. 1936 A.L.J. 1270=1936 A.W.R. 1010 = 

1936 A. 880. 

Secs- 33 and 36 - — A buyer of goods obtain- 
ed from his seller a delivery order on a third 
person. But he was not in fact able to obtain 
delivery from that third person. Meanwhile 
the seller unaware of such non-delivery paid the 
price to the third person and sued to recover 
it from the buyer on the ground that he was 
made to pay the third person by the failure of 
the buyer to inform him as to non-delivery of 
goods. It was held that the seller could not 
recover from the buyer the price for the goods 
which though were purchased, were not in fact 
delivered. It was further held that a buyer who 
had obtained a delivery order was not in law 
bound to inform the seller of tlie goods that he 
had failed to obtain delivery. 1940 A.L.J. 395= 
1940 All. 405. 

Sec. 34 . — The Select Committee said ; “This 
clause repeats the provisions of S. 92 of the 
Indian Act, It affirms the English common 
law rule that the delivery of the part may be a 
delivery of the whole, if it is so intended and 
agreed, but not otherwise. (Pollock and Mullahs 
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Effect of part delivery. 


ihe same effect, for the purpose of pa.ssing the property 
in such goods, as a delivery of tlie whole ; but a delivery 
of part of the goods, with an intention of severing' it from the whole, does not operate 
as a delivery of the remainder. 


35. Apart from any express contract, the seller 
Buyer to apply for delivery. of goods is not bound to deliver them until the buyer 

applies for delivery. 

36. (i) Whether it is for the buyer to take possession of the goods or for 

Rules as to delivery seller to send them to the buyer is a question de- 

pending in each case on the contract, express, or 
implied, between the parties. Apart from any such contract, goods sold are to be 
delivered at the place at which they are at the time of the sale, and goods agreed 
to be sold are to be delivered at the place at which they are at the time of the 
agreement to sell, or, if not then in existence, at the place at which they are 
manufactured or produced. 

(2) Where under the contract-of sale the seller is bound to send the goods 
to the buyer, but no time for sending them is fixed, the seller is bound to send 
them within a reasonable time. 


(3) Where the goods at the time of sale are in the possession of a third 
person, there is no delivery by seller to buyer unless and until such third person 
acknowledges to the buyer that he holds the goods on his behalf: 


NOTES. 

Contract Act, p. 489 ).” — {Report oj the Select 
OonmiiUee)^ Section does not apply to money or 
currency notes as they are not goods under this 
Act. 33 M. 196. 

Sec. 35 . — CJ". S. 93 of the Indian Contract 
Act- 

Previous and Present State of Law. — T lie 
Select Committee said : ‘‘In this clause the provi- 
.sions of S. 93 of the Indian Act are repeated. 
It is true that tlicrc is no specific provision in 
the English Act corresponding to it. But the 
principle seems to have been well r(?cv->gnized in 
England also. There was some difference of 
opinion amongst us on the question as to whether 
the expression ‘apart from any contract or in 
the absence of a contract to the contrary’ should 
be substituted for the expression ‘apart from any 
express contract.’ and Cls. 5. 36 (i) and 62 of 
the Bill were referred to. VVe have, however, 
retained the expression ‘apart from any express 
contract’ as the rule enunciated in Cl. 35 has 
been in existence since 1872 and has been 
adopted in actual practice ”. — {Report of the 
Select Committee.) It is for the purchaser to apply 
lor delivery on tendering the price, in the ab- 
sence of a contract to the contrary. 7 L. 442^ 
94 I.C. 304=1926 L. 318. See aho 15 b! i : 
ig2l> L. Qo; 8 L. 501 (mutual contract). Ven- 
dor of gooJs is not liable Co damages, for fail ur 
to deliver goods contracted for, unless purchaser 
has made an application for delivery. 24 VV. 
R. 178 ; 1928 L. 20. Even where the contract 
provides that as soon as the railway receipt and 
the invoice arrive, the buyers would rec- ivc the 
same on payment of uricc. the hi.vrer. 



mise 


bee. 36 . Cf. S. 29, English Sale of Goods 

C.C.M . — 560 


Indian Contiact Act. 

The Select Committee said : “This clause is a 
combination of S. 29 of the English Act and 
•b. 94 of the Indian Act. Wc have omitted the 
second part of S. 29 ft) of the English .\ct and 
substituted in its place the provisions of S. 94 of 
the Indian .Vet, adding the words manuf-triuv- 
cd or before tht word ‘produced’ In sub-CI (a) 
corresponding with S. 94 of the InHia-i Act. 
Vib-Cl. (1) coirespon Is to sub-S. (i) of S. 29. 
The latter part of S. a«) (i> of the English Act 
pro^des that apart horn any contract, express or 
implied, the place of delivery is the seller’s plac'- 
of business if he has one, and if not. his resi- 
a'ince. Before this provision was mndc by the 
English Act, there was no settled rule in 
England. In the opinion of Chalmers a more 
dchnitc f icte rule ought to have been 

included in the Englisli Act. (Chalmer’s Sale 
ol Goods, p. 86.) The rule embodied in S. 94 
has been found to have caused no difficulty in 
India an-J wc propose to retain it .” — {R port of 
the Select Committee.) Section applies only when 
tile contract is silent as to pLace of delivery . 24. 
(«. 8 ; 5 Bom.H.C.R. 126. Vendors who had 
.'Igrccd to supply a certain number of tins of 
marches at a particular ra'e refused to give 

• Iclivcry 10 vendee under the contract, unh*^ in 

• uldition to the contract price, the vendee paid 
me sum equal to the proposed excise duty im- 
posed on such goods by the Tariff .Act : which 
was published in the Ga7:ct(e an<l which had 
come into force subsequently, f/elf that the 
vendors wre not entitled to rcfus«' delivery, as 
no excise duiv had been imp .^c<l when ' ihey 
refusej to give delivery and that S. 20, Contract 
.Act, had no application to the case. 1933 R. 
70 *^ 

, 36 ( 2 ) : ‘‘Rr.A^ONABCE TntE** is a ejues- 

iion of fact. S^e S. 63, htfrn. Where the choice 
of the place for delivery had born given originally 
to the buyer^ a mention by him of a rea 5 onablc 
place Would be sunacicnt. 24 C. 8 = 23 I. A. iig 
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Provided that nothing in this section shall affect the operation of the issue 
or transfer of any document of title to goods. 

(4) Demand or tender of delivery may be treated as ineffectual unless made 
at a reasonable hour. What is a reasonable hour is a question of fact. 

,(5) Unless otherwise agreed, the expenses of and incidental to putting the 
goods into a deliverable state shall be borne -by the seller. 

37. (1) Where the seller delivers to the buyer a quantity of goods less than 

_ . he contracted to sell, the buyer may reject themi 

tity ^ wrong quan- Y)ut if the buyer accepts the goods so delivered He shall 

pay for them at the contract rate. 

(2) Where the seller delivers to the buyer a quantity of goods larger than 
he contracted to sell, the buyer may accept the goods included in the contract and 
reject the rest or he may reject the whole. If the buyer accepts the whole of the 
goods so delivered, he shall pay for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods he contracted to sell 
mixed with goods of a different description not included in the contract, the buyer 
may accept the goods which are in accordance with the contract and reject the 
rest, or may reject the whole. 


(4) The provisions of this section are subject to any usage of trade, special 
agreomeitt or course of dealing between the parties. 


Insialmcnt deliveries. 


38. (i) Unless otherwise agreed, the buyer of 

goods is not bound to accept delivery thereof by instal- 
ments. 


:>) Where there is a conlracL for the sale of goods to be delivered by stated 
instalments which are to be separately paid for, and the seller makes no delivery 
Or defective delivery in respect of one or more instalments, or the buyer neglects 
or refuses to take delivery of or pay for one or more instalments, it is a question in 
each case depending on the terms of the contract and the circumstances of the 
case, whether the Ineach of contract is a repudiation of the whole contract, or 
whetlier it is a severable breach giving rise to a claim for compensation, but not 
fo a right to treat the whole contract as repudiated. 


NOTES. 

(P.C.). A coniract of sale differs from a con- 
tract to pay an existing debt in specific articles. 
In the latter case, th‘^ obligor is not bound to 
carry the article.s about him. but muse first go_ to 
the obligee and ascertain where he will receive 
them and deliver the same there ; and where 
the creditor fails to fix a place, Ihc debtor 
himself may name a reasonable place, giving 
notice to the creditor, and a tender of the 
articles at that place will be good. 5 B.H.C.R. 
127 (A.C.). 

Sec. 37. — Cf. S. 30 of the English Sale of 
Goods Act ; also S. 119 of the Indian Contract 
Act. The Select Committee said : “S. iigof the 
Indian Act provides for one of the contingencies 
with regard to the quantity of the goods. S. 30 
of the English Act is comprehensive and deals 
with all possible contingencies which generally 
occur. We have, therefore, adopted che provi- 
sions of tlie English section .'’ — {Report of the 
Select Committee.) Where die contract is divisible 
the rule in sub-S. (i) does not apply. See 5 L. 
W. 149 = 37 I C- 792; 74 I C. 923=1924 A. 53. 
The buyer cannot reject if there is a substantial 
compliance with the contract. 105 I.C. 613 = 
1924 M. 880. See also 1927 880. 

Sec. 37 ( 3 ). — Where the buyer refused to 
take delivery of goods on the ground that, con- 
irai-y to the ctistom of trade, delivery was not 


made as and when the bales were ready at the 
Mills, he is not entitled after the time for deli« 
very has expired, to justify his refusal on another 
ground, viz-, that- some of the goods tendered 
were not of the kind or quality contracted for. 
(49 M. 791 and 49 M.L.J. i. Foil.) 56 M. 304 
= 1933 M. 176 = 64 M.L.J. 199. In a contract 
by instalments or a contract which according to 
its terms is treated as an instalment contract,- 
the buyer can reject the quantity under any in- 
stalment. But utider an individual contract, 
the buyer, loses his right to reject if he accepts 
part. 59 C. 928=1932 C. 879. 

Sec. 38 . — CJ, .S. 31 of the English Sale of 
Goods Act ; also Ss. 39 and 120, Indian Con- 
tract Act. Contract of sale by instalments — 
Defaults — Scp.araie suits in respect of each de- 
fault not barred. 178 I.G. 538=1938 Rang. 
364; srtf also (1941) 2 M.L.J. 281. 

Wrongfui. Refusal to accept goods sold is a 
breach of contract. 19 I.G. 93 = 80 P.R. * 9 * 3 * 
36 G. 736. In deciding whether there has been 
a repudiation of the contract regard must be 
had to the ratio quantitatively which the breach 
bears to tlic contract and the degree of proba- 
bility or improbability that the breach will be 
repeated. When there is a contract for the sale 
of goods to be delivered in two equal instalments 
and the buyer wrongly refuses to take delivery 
of the first Instalment the breach of contract is 
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39- (i) \Vhere, in pursuance of a contract of sale, the seller is authorized 

Delivery to carrier or whar- °'r goods to the buyer, delivery 

finger. goods to a carrier, whether named by the buyer 

, ^ not, for the purpose of transmission to the buyer 

or delivery of the goods to a wharfinger for safe custody, is prima facie deemed to 
be a delivery of the goods to the buyer. 

( 2 ) Unless othenvise authorized by the buyer, the seller shall make such 
contract with the carrier or wharfinger on behalf of the buyer as may be reasonable 

legard to the nature of the goods and the other circumstances of the case. 

If the seller omits so to do, and the goods are lost or damaged in course of transit 

or whilst in the custody of the ^vharfinger, the buyer may decline to treat the delivery 

to-the caijier or wharfinger as a delivery to himself, or mav hold the seller respon- 
sible in damages. ' ^ 

(3) Unless otherwise agreed, where goods are sent by the seller to the 
buyer by a route involving sea transit, in circumstances in which it is usual to 
insure, the seller shall give such notice to the biiver as may enable him to insure 


NOTES. 

so extensive that the seller is entitled to cancel 
the contract and be compensated for any loss 
suffered by him. 54 L.W. 217 = 1. L,.R. (1942) 
Mad 33 =(i 94 *) 2 M.b.J. 281. Tender for 
Roods made of **mild steel” — Stipulation that 
misdescription would not invalidate tender and 
sale — Goods delivered found to be of “wrought 
iron” — Liability for damages. 192 I.C. 175. 

Sec. 39 . — Cf S. 32 of the English Sale of 
Goods Act and S. 91 of the Indian Contract Act. 

Scope of Secfjon and the corresponding 
English Law. See 24 Bom.L.R. 1140 = 70 I.C. 
138= 1923 B. 125. 

Sec. 39 (2) : Seller’s Dutv. — Delivery of 
goods to carrier or wharfinger, with due care 
and diligence by the seller is sufficient to charge 
the purchaser, 73 I.C. 537=1924 M. 517 ; 24 
I.C. 423=1914 M.W.N. 803 ; I M.H.C.R. 200; 
40 P.L.R. 789=1937 bah. 785. Section does 
not impose a legal restriction on the freedom of 
buyer and Feller to make their own arrange- 
ments as to the terms on which the goods are to 
be delivered to a carrier for transit from seller 
to buyer. It applies only to cases where there 
is no specific arrangement or course of dealing 
between the parties that posits the absence of 
any such condition of liability against the 
carrier being secured. Hence where parties to 
a transaction agree between themselves that the 
seller should send the goods to the buyer at the 
owner’s risk, the effect of the agreement not- 
withstanding S. 91, Contrict Act, that the 
delivery to the carrier holds good as a delivery 
to the buyer. 117 I.C. 136=1929 M. 685 = 57 
M.L.J. no. Where goods are consigned to a 
Railway Company property passes to the con- 
signee, and he alone can thereafter sue 
Railway Company for loss arising out of the 
contract of freight. 73 I.C. 537=1924 M. 517. 
As S. 91, Contract .Act, docs not provide for 
cases where the seller delivers the goods to a 

the right of disposal. Courts 
of British India resort to the rules of English 
common law so far as they are not inconsitent 
with the text of the Contract Act. One of those 
rules IS that where in pursuance of the contract, 
the seller delivers the goods to a carrier for the 
purpose of trammission to the buyer, but retains 
ajus diiponendt until certain conditions are ful- 


filled, the property in the goods does not pass 
to the buyer until the conditions imposed by him 
arc^ not fulfilled. This rule applies not only to 
delivery of goods to be carried by sea, but to 
delivery to carriers by land and to canal boat 
companies. 24 Bom.L.R. 1140 = 701.0. 138 = 
1923 B. 125. The legal effect of the transaction 
of a purchase of specified goods by a commis- 
sion agent has not the effect of turning his con- 
tract as between principal and agent wholly or 
partly into one as between vendor and purchaser. 
The agency contract is in some respects analog- 
ous to that of a contract of purchase and sale 
and not identical with it, analogous in the sense 
that it will attract to the commission agent 
certain reliefs ordinarily open to a vein lor. for 
example, the rigiiu of stoppage in tra<iKitit. On 
the other hand, property in goods specified would 
pass to the principal iminediaiely on purchase 
by the agent. The passing of the property in 
the goods would not depend on the manner of 
delivery. Hence if the commission agent is 
liable for the loss of the goods it must be on 
proof of negligence or proof of breach of duty 
as agent {e.g.^ where the purchaser had not indi- 
cated any particular railway to which the goods 
sold were to be handed over, so as to make the 
conapany liable to him. the goods should be held 
to have been at the vendor’s risk until they 
reached the purchaser's hands] 76 P.R. 1876 
Where a buyer and seller reside in different 
<*'2 cause of action for a suit by the 
seller for balance of accounts due from the buyer 
arises where the goods are consigned by tlie 
Railway 24 I.C. 423= > 9 i 4 M.W.N. 803. 
aho 89 I.C. 751 « 1925 I.. 555 : 82 I.C. 536 = 
1925 M 46 = 47 M.L.J. 312. Where a railway 
re eipt for transmission of the goods throuo-li the 
raiKvay was taken in the name of the consignor 
and subsequently endorsed by him and delivered 
to the consignee, the railway becomes responsi- 
ble to the consignee for deliverv of goods .^nd 
where loss or damage occurs to the goods during 
transit, the consignee cannot pmcce^l against 
the consignor for the damages. io8 I.C. 758. 

^ Q/- 33 the Fnkjlish Sale of 

Ooods Act. The Committee said : '‘Tliis 

clause IS based on S. 33 of the English Act. It 
was pointed out in the coarse of the discussion 
that this clause might be deleted, it might be 
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them during their sea transit, and if the seller fails so to do, the goods shall be 
deemed to be at his risk during such sea transit. 

40, Where the seller of goods agrees to deliver them at his own risk at a 

Risk where goods are deli- where they are when sold, the 

vered at distant place. buyer shall, nevertheless, unless otherwise agreed, 

. ‘j ^ „ take any risk of deterioration in the goods necessarily 

incident to the course of transit. ^ 


41. (i) Where goods are delivered to the buyer Mdiich he has not previously 

riaUt • examined, he is not deemed to have accepted them 

the goods.; ^ unless until he has had a reasonable opportunity 

V examining them for the purpose of ascertaining 

whether they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods 
to t e buyei, he is bound, on request, to afford the buyer a reasonable opportunity 
ot examining the goods for the purpose of ascertaining whether they are in con- 
formity with the contract. 


42- The buyer is deemed to have accepted the goods when he intimates to 
Acceptance. tlie seller that he has accepted them, or when the 

, . goods hav'e l)een delivered to him and he does any 

relation to ihcm which is inconsistent with the ownership of the seller, or 
en, die lapse of a reasonable lime, he retains the goods without intimating 

the .seller that he has rciccted them. 


act in 
whe 
to 


difficult to work i( side by side with the other 
clauses in the Bill which enjoin a duty on the 
seller to comply with the conditions as to mer- 
chantability, fitness for a particular purpose, and 
so on. And it was also urged that the principle 
that the buyer should bear the risk of deteriora- 
tion incidental to the transit is Inconsistent with 
the fundamental basis of the contract postulated 
by the section that the seller should undertake 
the transit, that the delivery should be after the 
transit and that the seller should take the risk 
in the meantime. \Vc have, however, decided 
to retain the section, as it is in accordance w’ith 
the principles recognized by the common law 
of England and as the section of the English Act 
which is based upon the common law has been 
in force for a long time.” — Report of the Select 
Com mittee,') 

Sec. 41 . — Cf. S. 34, English Sale of Goods 
Act ; also S. 38 (2), Indian Contract Act. The 
Select Committee said : “This clause is based on 
S. 34 of the English Act. The rules stated in 
both the clauses are common law rules. (Ben- 
jamin on Sale, pp. 842 and 856). Sub-cl. (i) 
enacts the well-established proposition that no 
acceptance can properly be said to have taken 
place until the buyer has had an opportunity 
of rejection. The rule stated in sub-clause (2) 
is a corollary to the above rule and was applied 
\n Isherwood-v. Whitmore^ 11 M. & W. 347. In 
that case, the defendants, having received notice 
that the goods were at a certain wharf ready 
for delivery on payment of the price, went 
there, but on application to inspect the goods 
were shown two closed casks said to contain 
them. It was held that no sufficient opportunity 
was given to the buyer to examine the goods and 
the plaintiff, therefore, had not made a valid 
offer of delivery. Altliough there is no section 


in Chapter VII of the Indian Act laying down 
the rule, the principle underlying it has been 
embodied in S. 38 (2) of that Act. The rule 
has abo been applied by Latham, J., in a 
Bombay case in 6 B. 692. The words “unless 
otherwise agreed” save special contract. — 
{Report of the Select Committee.) In contract of 
sale, physical possession of goods is unnecessary 
for seller to be held ready and willing to deliver. 
86 I.C. 299=1925 M. 971=49 M.L.J. 300 ; 49 
M.L.J. 530=1925 M. ir68 ; 1925 M. 1290=48 
M.L.J. 522. The normal place of inspection is 
the place of delivery. If A agrees to deliver 
goods to B at Calcutta, the place of inspection 
is Calcutta, even though A knows R intends to 
ship them to New York, unless Calcutta is not 
suitable for inspection, having regard to the 
nature of the goods and the way in which they 
arc packed. 59 C. 928 = 1932 G. 879. 

SC' , 42 . — Cf. S. 35, English Sale of Goods 
Act \also Ss. 83 and 87, Indian Contract Act. 
See also illustrations to Ss. 83 and 87, Contract 
Act. The buyer’s i i%ht of rejection may be lost 
by (i) acts of ownership such as sub-sale, 
shipment sending forward, etc.; (ii) delay 
in giving notice of rejection ; and (iii) part 
retention of the goods. 59 C. 928=1932 C. 879. 
Where the buyer, who was responsible for not 
discovering an alleged breach of warranty earlier, 
sued to recover damages after having effected a 
re-salc, held, that the claim was unsustainable. 

32 P.L.R. 734. A reasonable time for examining 
goods is a question of fact depending on the 
circumstances of each case. Where the goods 
reached the plaintiffs-buyers on the 2 1st October, 
and the buyer for resale sent the intimation on 
30th October, hut the plaintiffs delayed another 
fortnight, held, that the plaintiffs were not enti- 
tled to recover damages in view of their pro- 
longed failure to give notice. 32 P.L.R. 734. 
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44 


43 . Unless otherwise, agreed, where goods are delivered to the buyer and 

Buyer no. bound to return to accept them, having the right so to do, he is 

rejected ^ood^ bound to return them to the seller ; but it is sufficient 

II he intimates to the seller that he refuses to accept them. 

When the seller is ready and willing to deliver the goods and requests 
T • 1 .M-* f u r buyer to take delivery, and the buyer does not 

" ■'easonable time aftL- such reques/take delLery 
of goods* tlie goods, he is liable to the seller for any loss 

• occasioned by his neglect or refusal to take delivery 

and also for a reasonable cliarge for the care and custody of the goods : 

Provided that nothing in this section shall affect the rights of the seller 
where the neglect or refusal of the buyer to take deli\’eiy amounts to a repudiation 
of the contract. 

CHAPTER V. 

Rights of Unpaid Seller against the Goods. 

- goods is deemed to be an 

unpaid seller within the meaning of this Act 

(^z) when the whole of the price has not been paid or tendered * 

(b) when a bill of exchange or other negotiable instrument has been received 
as conditional payment, and the condition on which it was received has not been 
fulfilled by reason of the dishonour of the instrument or otherwise. 

any person who is in the 

position of a seller, as, for instance, an agent of the seller to whom the bill of ladincr 

has been indorsed, or a consignor or agent who has himself paid, or is directlv res- 
ponsible for, the price. ^ 


Unpaid-seller ” defined 


NOTES. 

Sec* 43 . — Cf. S. 36, English Sale of Goods 
Act. 

The Select Committee said : “This clause is 
based on S. 36 of the English Act. .Although 
there is no specific provision in the Indian Con- 
tract Act laying down the rule stated in the sec- 
tion the rule has been applied in several cases 
in India.’’ \Sumer Chann v. Ardeshir, 1907 A.W. 
N. 67 ; Buck Gf Co. V. Govardhundns, 24 Bom.L. 
R. 991.] — [Ref)ort of the Select Committee.) Pur- 
chaser who rightly refuses to take delivery is not 
bound to return the goods to the seller from ihe 
place of delivery at his cost. 35 A. 325= ig I. 
C. 254. If the buyer rightly rc|ccts the goods, 
the cost of returning them must be borne by the 
seller. (Ibid.) 

Sets. 44 . — Cf. S. 37 of the English Sale of 
Goods Act. 

Select Committee said: “This clause is based 
on S. 37 of the English Act. There is no specific 
provision in the Indian Contract Act on the 
point, but the rule is based on the remarks ol 
Lord Ellenborough in Greavet w Adilin, (tQy^) 3 
Camp. 426, and is a salutary rule of law. The re- 
ference to the charge for custody shows that the 
clause applies to cases in which the propcrt> 
has pa.sscd and the buyer neglects to take posses- 
sion. The provbo to the section saves all the 
rights of the seller which he is entitled to enforce 
in case of the repudiation of the contract on the 
part of tlie buyer.’’— (y?r/.orr of the .Select Com- 
mittee.) Where the buyer refused to take deli- 
very of goods on the ground that, contrary to 
the custom of trade, delivery was not made as 
and when the bales were ready ai the Mills he 
is not entitled, aft,er the time for dehveiv lias 
expired, to justify his refusal on anothei si ound 


?• I Soods tendered were not 

of the kind or quality contracted for. (49 M. 

791 and 42 M.L.J. i. Foil.) 56 M. 361=14, 
I.C. 632=1933 M. 176 = 64 M L.J. ,90 Under 
a contract to sell paddy to the appellant, delil 
ver>' to be made in the montli of August res- 
pondent delivered .some paddy and then i-epu- 

dc? reference to the rcrnahi- 

dci on the 6th .August. Appellant claimed 
damages on the basis of the difference between 
he contract price and the market price on the 

diat *'^' * *'' "’V*" repudiation. Held, 

that the damages must be assessed on the basis of 

the market rate prevailing on the last due date 

ol the delivery and not on the date of repudiation 

by the seller. 130 I.C. 760=1933 R. >c= 

38 of English Sale of Goods 
Act and .als^ i>. 95 of the Indian Contract Act. 
The Select Committee .sa,d : “Tins clause defines 

‘s based on S. 3O of the 
English Act. There is no similar provision in 
the Indian Act. One of the r.r 

unpaid Mller is d^-alt with in S. 93° v\c think 
1. desirable to ch fme an unpaic?'^ seller The 
trend of the decisions in England before i8o< 
was to gn e rights of an unpaid seller a<»ainst the 
gocidsiua.iy one whose position can be shown 

tube sub.-tamially analogous to that of an ordi- 
nary seller (Chahner’s Sale of Goods p 02 ) 
Sub-cl v2) gives effect (h;u view ’•-J/y? a.// 

'f the Select Commill e.) 

Commission Aciint, who buys on l.is own 
cicdit foi another, is a quasi vendor and is in 
the pusuion of a vendor for the purpose of 

7 S.E.R. 1. c 

Secs. 45 , 46 and 54 . — Under tlie Sale of 
OuocJs Act, then: no rjuestion about it th^t 
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46- (i) Subject to the -provisions of this Act and of aiiy law for the time 

Unpaid seller's rights. being in force, notwithstanding that the property in 

^ goods may have passed to the buyer, the unpaid 

seller ol goods, as such, has by implication of law — 

^ on the goods fer the price while he is in possession of. them ; 

{b) in case of the insolvency of the buyer a right of stopping the goods in 
transit after he has parted with the possession of them ; r'r' o o 

(c) a right of re-sale as limited by this Act. 

11 5^® property in goods has not passed to the buyer, the unpaid 

seller has, in addition to his other remedies, a right of withholding delivery similar 

to and co-extensive with his rights of lien and stoppage in transit where the property 
has passed to the buyer. x-i- o ^ 7 

Unpaid seller^s liefi. 

* 

47 - (O Subject to the provisions of this Act, the unpaid seller of goods who 

Seller’s lien. possession of them is entitled to retain possession 

^ I, . , them until payment or tender of the price in the 

lollowing cases, namely : — ^ 

(<2) where the goods have been sold without any stipulation as to credit ; 

(1) where the goods have been sold on credit, but the term of credit has 
expired ; 

(c) where the buyer becomes insolvent. 

(2) The seller may exercise his right of lien notwithstanding that he is in 
possession of the goods as agent or bailee for the buyer. 

48. Whei'e an unpaid seller has made part delivery of the goods, he may 
Part delivery. exercise his right of lien on the remainder, unless 

such part delivery has been made under such cir- 
cumstances as to sho\v an agreement to ^vaive the lien. 

Termination of lien. 49 * (0 The unpaid seller of goods loses his lien 

thereon — 


iXOTES. 

the commsssioji agc-iU is entitled to the remedy 
given to an unpaid seller in S. 45 and in S. 46 
an unpaid seller has a right of re-saic as limited 
by the Act. Under S. 54, the unpaid seller can 
rc-sell after giving a due notice. 162 I.C. 745 = 
O.W.N. 528 — 1936 O. f?o8. 

Sec. 46 . — Cf* S. 39, English Sale of Goods 
Act; also Ss. 93 to 98, and 100 to 107, Indian 
Contract Act. See also notes under S. 47. Unpaid 
vendor’s lien is dependent on possession of 
goods by vendor. B. 360= 192G P.C. 38 = 31 

M.L.J. 1=94 I.C. B24 (P.C.). So long as he 
retains pi>ssession, whether tl be personal, or 
through an agent, he retains a right of lien and, 
as soon as he ult -rly relinquishes his possession, 
he generally loses his lien. 50 B. 360 (P.C.). 

See also 53 B. 360. 

Secs. 46 and 51 . — S. 46 must be read with 
S. 51 of the Act, and tvhere as a matter ol' fact, 
the transit is at an end and the goods arc at 
home, then the right of stoppage of tiie unpaid 
seller is gone. Where goods arc unlo.idc-d fi<»m 
the Kailway and delivered over to the buyer in 
his godovvns, the transit is at an end. The fact 
that, later on, the Railway Company posses an 
order to the cficct that the goods should not 
pass to the buyer, until freight had been paid is 
of no avail to the seller so as to enable him 
to retain or exercise his lien. 30 S.L.R. I5j.=s 
163 I.C. 539 (2)= 1936 S. 200. 

Sec. 47 . — Cf. S. 41, English Sale ol Goods 


Act; also Ss. 95 to 97, Indian Contract Act. 
The only lien which a seller of goods has under 
the Contract Act is his Hen for unpaid pur- 
chase-money under S. 95 of the Contract Act. 
He has no other kind of lien. But the lien 
under S. 95 only exists for the purpose of enab- 
ling him to recover the price, and when the price 
is paid and accepted by the seller, the lien 
terminates, and he cannot thereafter retain the 
goods for any other charges which he may have 
meurred. 151 I.C. 117^11 O.W.N, 958=1934 
^ 5 . 00* 

Sec. 48 . — Cy. S. 42, English Sale of Goods 
Act; also S. 106, Indian Contract Act, illustra- 
tion). 

Previous and Present State of Law Com- 
pared. — The Select Committee said; “This clause 
follows S. 42 of the English Act. The principle 
IS to be found in the Illustration to S. 106 of 
the Indian Act.” — {Report of the Select Com- 
mittee.) See also notes under S. 57 and cited 
under S. 47, supra. 20 L.W. 725=1925 M. 
- 9 ^- _The fact that a seller retains a Hen on 
undelivered goods, even after the title has passed, 
by no means amounts to saying that wherever 
the seller retains a lien on undelivered goods, 
it is to be assumed that the title has passed in 
the sense that there has been full uncondi- 
tional appropriation. 86 I.C. 794=1925 L. 
586. 

* 43 , English Sale of Goods 

Act. The Select Committee said: “Very often a 
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(a) when he delivers the goods to a carrier or other bailee lor the purpose 
ol transmission to the buyer without reserving the right of disposal of the goods ; 
\o) when the buyer or his agent lawfully obtains possession of the goods ; 

(c) by waiver thereof. 

(2) The unpaid seller of goods, having a lien thereon, does not lose his lien 
by reason only that he has obtained a decree for the price of the goods. 


Stoppage in transit. 

50. Subject to the provisions of this Act, when the buyer of goods becomes 

Right of stoppage in unpaid seller who has parted with 

transit. possession of the goods, has the right of stopping 

- , , , ^ transit, that is to say, he may resume possession 

may retain them until 

payment or tender of the price. 


51. (i) Goods arc deemed to be in course of transit from the time when 

Duration of transit. they are delivered to a carrier or other bailee for the 

, . . , , . purpose of transmission to the buyer, until the bnver 

or his agent m that behalf takes delivery of them from such carrier or other bailee^ 


NOTES. 

question arises whether the lien of a seller has 
terminated. There is no express pro%-ision to 
Chapter VII of the Indian Act on the point 
except such as is implied by S. loo. S. 43 of 
the English Act, following the common law 
rules, declares when such lien terminates. We 
consider that these rules should be adopted in 
the present Bill. Sub-cl. (3) of the present 
clause, which is based on S. 43 (2) of the 

English Act, recognises the principle in the 
following cases, viz. — Hould'tch v. Df ranges. ( r8i8) 
2 Starl^. 337; Scrivener v. Great A'.-fK. Railivavy 
(1871) 19 W.R. 388 ." — (Report of the Select 
Committee.) 

Sec. 50 . — “This clause follows S. 44 of the 
English Act. The principle Ls recognized in 
Ss. 99-106 of the Indian Contract Act.” — 
(Report of the Select Committee.) The t ight of 
stoppage in transit is an equitable riglit which 
arises wholly from the insolvency of the buyer 
and is based upon the plain reason of justice 
and equity that one man’s goods shall not be 
applied in payment of another’s debts. The 
right continues so long as the goods are in il.e 
possession of a carrier or other bailee for trans- 
mission in his capacity as such to the buyer 
and arc made deliverable to him, and it is im- 
material whether the document obtained from 
the carrier or other bailee for transmission of 
goods is made out in the name of the buyer 
both as consignor and as consignee of the goods 
or not, provided the goods are rlclivered for 
transmission by the vendor and not by the 
30 S.L.R. 148=163 I.C. 875=1936 sl 
of Stoppage is not a mcreJy ccniii- 
able riffht. Where the buyer of certain coocls 
while they were in transit became an insolvent, 
but had meanwhile assigned ihc document of 
Utle 50 a third party and the vendor exercises 
hts right of stoppage in transit it is for t!>c 
assignee to show that lie acted in good faith 
and paid valuable consideration, C. 

?7 231 = 1323 G. 182. Seller's ii*'n 

js not affected by the law of limitation. 22 


A * 


A 


may be barred"" 

exercise Right of Stoppage.— 
\ endor-consignor though he be only a com- 
mission agent. i6 I C. 61 = 14 Bdm.L.R. 5^: 

45 C. 1 1 1 , 46 C. 831. Vendor includes any 

I vendor. 53 

I.C. (^6 = 46 C. O31; 41 I.C. 944=45 c III- 

34 I.C. 798 = 7 S.L.R. 163: lem eV. So Ion,’ 

^ the goods are subject to a lien for ficiKht 

the transit has not ended. The goods are not 

^ood A shipowner lands the 

goods and his freight has been paid, liis right 
of control and hen over the goods is gone, jfnd 
thenreforth the goods are held by the whar- 
fingers for the consignee alone. 17 B. S'* (02) 
Seeaho 14 B. 57. In order to divLt the coi 
signor s right to stop in transit, there ought m 
be suca a deliver>^ to the consignee as to divest 
the c^nci s hen: .nncl the ficiglit duo to a Ruil- 
way Company has been pafd and the good: 
B ^7 f- the purchaser’s carfs. 14 

r.* 573 - Mere non-pavment of 

ficighi, although if sometimes rai.scs a presumD- 
tion that the transitu is not at an cnJl 
sufT^ient. Where the first consignment of the 
goods purchased by the insolvent vendee had 
actually been unloaded in the godown of the 
vendee without payment of freight before the 
countermanding order was given by the vendor 

the riglu to the freight is waived and the 
ronsignmcnt ceases to be i i 

vendor has no right over it 

163 I.C 875=1936 s. 106. ■ 

occ. 5 I, — c Iciusc is 


vtJV. 

transit and the 
30 S.L.R. 148 = 


based 

Act. 


on S, 
The 


43 of 
same 


the English .Sale of Goods 
principle is embodied in S. 100 of (he 'lrrdian 
Contract Act, but wo prefer to adopt the oro- 
\inoiis of the English section.” (Report of the 
Select Committee.) The right of .stoppage'^ also 
when the goods arc in transit to any one 
who derives h,s title from the buyer except a 
sub-bnyer or pledgee (as described in Ss. 102 
and 103) to whom a document of title had 
been assigned 7 S.L.R. 16^ = 24 I.C. 798. As 
to whal arc documents of title, se^ 40 B. 630 = 
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(2) If the buyer or his agent in that behalf obtains delivery of the goods 
before their arrival at the appointed destination, the transit is at an end. 

(3) If, after the arrival of the goods at the appointed destination, the earlier 
or other bailee acknowledges to the buyer or his agent that he holds the goods on 
his behalf and continues in possession of them as bailee for the buyer or his agent, 
the transit is at an end and it is immaterial that a further destination for the goods 
may have been indicated by the buyer. 

(4) If the goods arc rejected by the buyer and the carrier or other bailee 
continues in possession of them, the transit is not deemed to be at an end, even 
if the seller has refused to receive them back. 

(5) When goods are delivered to a ship chartered by the buyer, it is a 
question depending on the circumstances of the particular case, whether they 
are in the possession of the master as a carrier or as agent of the buyer. 

(6) Where the carrier or other bailee wrongfully refuses to deliver the 
goods to the buyer or his agent in that behalf, the transit is deemed to be at an 
end. 

(7) Where part delivery of the goods has been made to the buyer or his 
agent in that behalf, the remainder of the goods may be stopped in transit, unless 
such part delivery has been given in such circumstances as to show an agreement 
to give up possession of the whole of the goods. 

52. (i) The unpaid seller may exercise his right of stoppage in transit either 

by taking actual possession of the goods, or by giving 
How stoppage in transit is notice of his claim to the carrier or other bailee in 
efTcctcd. whose possession the goods are. Such notice may 

be given either to the person in actual possession of the goods or to his principal. 
In the latter case the notice, to be effectual, shall be given at such time and in such 
circumstances that the principal, by the exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a delivery to the buyer. 

(2) When notice of stoppage in transit is given by the seller to the carrier 
or other bailee in possession of the goods, he shall re-deliver the goods to, or a<^ord- 
ing to the directions of, the seller. The expenses of such redelivery shall be borne 

by the seller. 

Transfer by buyer and seller. 

(i\ Subiect to the provisions of this Act, the unpaid seller’s right of 
^ lien or stoppage in transit is not affected by any sale 

EfTcct of sub-sale or pledge or Other disposition of the goods which the buyer 
by buyer. may have made, unless the seller has assented thereto: 


NOIES. 

31 M.L.J. 541 (Railway receipt), a/jo I Bur. 

L.J. 90 = 68 I.C. 694; *4 Bom L.R. 

C. 8: 38 B. 2r.5='2i I.C. 343; 24 I.C. 798. 
1923 B. i; 24 I C. 798=7 S.L.R. 163 (Bill of 
lading); 16 I.C. 61 = 14 Bom.L.R. 532. If 

bailee has notice of conjiicttnjf claiiunnts, he deli- 
vers at his peril; and his only mode of protec- 
ting himself is to take an indemnity, and il that 
he refused, to interplead. ii Bom.L.R. 1250. 
Sve also 26 I.C. 424 = 8 S.L.R. 65; 31 B. 292. 

Telegram to the Railway Company • -y unpaid 
seller not to deliver is sufficient notice to 
a stoppage in transit. When goods are so.d c> 
be sent to a particular destination named by 
vendee, the right of the vendor to atop 
nues until they arrive at place of 
II Bom.L.R. 1250; 34 B. 292. See also 1936 

Sind 200. . ^ . j o c 

52 <^Th>s secUon is based on S. 4001 

tlie English Sale of Goods Act. The rules con- 
tained in that section correspond to Ss. 104 


and 105 of the Indian Contract Act.*’ {^Report of 
the Select Committee.) No particular form of 
notice is prescribed by the section and the in- 
tention of the parties prevails and it is a ques- 
tion of fact. 8 S.L.R, 65=26 I.C. 424. A 
^^•rongful delivei-y of goods by the carrier after 
notice to stop does not defeat right of the 
unpaid \ endor. 17 B. 62. In order to e.xer- 
cise ri.'-lit of stoppage, it is not necessary for the 
vendor to take possession, of the goods by a 
manual seiauie of them, but it will be sufficien i 
if he make cl.'iim to them, adversely to the 
bmcr. duriii.^ their passage. A telegram to 
Railway Company not to deliver goods is suffi- 
cient notice to effect stoppage in transit. 26 
I.C. 424 = 8 S.L.R. 65. See aho 1925 M* 292. 

Sec. 53 . — Cf. S. 47, English Sale of Goods 
Act; also Ss. 98, loi to 103 Indian Contract 
Act. Apart from any established trade cxistom 
a delivery chit or a delivery order is nothing 
more than a token of authority to receive 
possession of the goods which it covers. A 
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Provided that where a document of title to goods has been issued or lawfully 
translerred to any person as buyer or owner of the goods, and that person transfers 
document to a person who takes the document in good faith and for consideration 
then, if such last mentioned transfer was by way of sale, the unpaid seller’s riffht 
of hen or stoppage in transit is defeated, and, if such last mentioned transfer was 
by way of pledge or other disposition for value, the unpaid seller’s right of lien' 
or stoppage in transit can only be exercised subject to the rights of the transferee. 

I ■Where the transfer is by way of pledge, the unpaid seller may require 
the pledgee to have the amount secured by the pledge satisfied in the first instance 
as tar as possible, out of any other goods or securities of the buyer in the hands 
of the pledgee and available against the buyer. 

Sale not generally rescin- ' f the provisions of this section 

ded by lien or stoppage ^ contiact of sale is not rescinded by the mere exercise 
in transit. hy an unpaid seller of his right of lien or stoona^e 

in transit. ° 


NOTES. 

delivery chit which is part and parcel of a con- 
tract on Sukkur Pass Godown delivery terms 
and which is received without payment and 
which cannot be effectively used for obtaining 
delivery without payment of go per cent, of 
the price of the goods is not a document of 
title within the meaning of S. 2 (4), Sale of 
Goods Act. The delivery chit does not represent 
the goods or transfer possession thereof or entitle 
the holder to receive delivery from the original 
seller. Irrespective of whether he had received 
the purchase price of the goods the original 
seller is entitled to refuse delivery to the holder 
of the chit in the exercise of his right of lien as 
unpaid vendor. The delivery chit therefore 
does not fall within the purview of S. 53 (i). 
I.L.R. (1941) Kar. 89=1941 Sind 78. See also 
18 Gal. 573. 

Sec. 54 . — Cf. S. 4O, English Sale of Goods 
Act; also S. 107, Contract Act. Section is per- 
missive and not compulsory. Seller of goods, who 
gives notice of his intention to re-scll the goods, 
in pursuance of the provisions of the section, is 
not bound to carry out such intention and can 
change his mind if he likes. 7 L.B.R. 252 = 25 
I.C. 799. Before sellers can exercise right of 
re-sale, and claim damages on that footing, the 
property in the goods must have passed to 
the buyers. 66 1.0.510=11 L.B.R. 182. See 
also 8 L. 514; 15 L. 496=150 I.C. 109=36 P. 
L.R. 348=1934 L. 191; 27 Bom.L.R. 1168 = 
1925 B. 547; 100 I.C. 307= *927 R. 81; I C.W. 
N. 71 = 240. 124. But see also I.C. 933 = 0 
S.L.R. 20; 70 I.C. 843=1923 P. 36; 100 I.C 
795=»927 L. 269; 1923 A. 242; 1925 L. 70. 

Mere sending of a memorandum giving notice 
of appropriation of goods by seller to the buyer 
on the due dale and the buyer’s silence thereon 
cannot be said to justify the conclusion that 

implied assent to appropriation. 
When, after a contract has been made between 
the parties, nothing further happens and the 
seller on the due date appropriates certain 
goods to the contract and gives notice of the 
s|^e to the buyer and the buyer keeps quiet, his 
silence niay be due either to assent to the an- 
propriauon or to refusal to perform the con- 
tract. 1929 L. 268; 76 I.C. 77=1925 L. 
70* 

Right op under the Statutory 

561 


Provision and by Agreement of Parties 

*e-fale may be the result either of 
a statutory p^vision or of agreement between 
the parues. The statutory provision can only 
be exercised if the property in the goods has 
p^cd to the buyer. 100 I.C. 307=1927 R 81 
Where the right of re-sale is rcservfd^ by Uie 
terms of <x>ntract. it can be exercised, if any of 
the conditions of the sale on which the right of 
re-sale depends, is broken. A power of ^-sale 
implies a power of annulling or rescinding 
contract, in other wor^, the sale is conditfonal 

fold property in the goods 

» ,1! passes to the buyer subiect 

the " if' contract’’ of 

the sale » and if those conditions justify a right 

to rescind the contract or to rc-sell the goods 

such a nght can be enforced and is not Denal* 

(72 Raised Report 502, Foil.) 25 O.C. ?86 = 

1922 O. 265 ; 72 I.C. 772=1924 L. 319, See 

also 25 G. 505. Re-sale by auction must be 

within a reasonable time. Tlie provision in a 

contract that ‘the company is at liberty to keep 

*hem on our account 
our risk cannot be construed as a power 

|R - goods as along as the conipanv 

i fqa /hem. 27 Bom.L.R. ?.68 

772? ^ *924 L. 3*9 = 72 I.C. 

English and Indian Law. — “So far as the 
English Law is concerned, when an unpaid 
seller of goods re-sells them under an express 
power reserved by him, he thereby rcscind^ the 
contiact. Under the Contract Act, there is no 
reason why an unpaid vendor should not re 
sell the goods ‘on account and risk of the 
chaser as speciHed in the contract, and enforce 
at the same umc all other rights given to hi^ 

V insofar as those figh?s LrcnSl 

I “96=67 I.C ." a 

1922 L,. 309. See also 1937 Lah Saa IT » 
vendor exercises the right of resale no1 ou\y if 

Lffer “"f- ^ reasonable \me 

to re the vendee of his intention 

Wic u before actually re-selling, but he is 

his right of ^-sale within 
f 00 T ^ bread.. 

5b I.C. 647; 27 Bom.L.R. 1168=1925 B. 5.7- 
*9 A. 535. See also 39 P.L.R. 945 {Delay in 
re-sale Measure of damages). 1938 A.L.J.^227 
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(2) Where the goods are of a perishable nature, or where the unpaid seller 
who has exercised his right of lien or stoppage in transit gives notice to the buyer 
of his intention to re-sell, the unpaid seller may, if the buyer does not within a 
reasonable time pay or tender the price, re-sell the goods within a reasonable time 
and recover from the original buyer damages for any loss occasioned by his b^ach 
of contract, but the buyer shall not be entitled to any profit which may occur on the 
re-sale. If such notice is not given, the unpaid seller shall not be entitled to 
recover such damages and the buyer shall be entitled to the profit, if any, on the 

(3) Where an unpaid seller, who has exercised his right of lien or stop- 
page in transit, re-sells the goods, the buyer acquires a good title thereto as against 
the original buyer, notwithstanding that no notice of the re-sale has been given 
to the original buyer. 

(4) Where the seller expressly reserves a right of re-sale in case the buyer 
should make default, and, on the buyer making default, re-sells the goods, the 
original contract of sale is thereby rescinded, but without prejudice to any claim 
which the seller may have for damages. 


NOTES. 

= 1938 All. 27a ; 41 P.L.R. 148^1939 Lah. 
260. The option of rc-sale is exercisable only 
after the lapse of a reasonable time, and it 
cannot be exercised before the last date up to 
which delivery would have been taken by the 
purchaser. 95 I.G. 188=1926 N. 410. 

Notice op re-sale. — Vendor agent of vendee. 
—Where vendees did not refuse to take delivery 
of the goods and all that they were asking was 
that delivery should be held over a little longer, 
heldy that vendors could not sell without giving 
notice. Even as agents, they ought to hold the 
goods at the disposal of their principals, and 
unless they had express authority to sell them, 
they were not entitled to sell them without 
either requesting payment or asking the vendees 
to take delivery and giving notice that, in the 
event of their failure to do so, they would sell 
the goods for their account. 1924P. 687. See 
also 1924 N. 162. 

Re-sale without notice to Vendee. — When 


the vendor re-sclls the goods illegally without 
notice at a profit, the vendee is entitled to 
recover the earnest money but not damages or 
profits earned by vendor. 84 I. C. 472=1925 
O. 3to. After re sale the defaulting purchaser has 
no right, under the original contract, and he 
cannot claim the goods upon payment of the 
contract price. The re-sale must he fairly con- 
ducted ; otherwise, the purchaser can recover 
damages as would put him in the same position 
as if the rc-sale had been properly held and 
proper price obtained. 3^ I.C. 252 = 8 L.D.R. 
367. A re-salc would be invalid, if it is hurried 
in an unusual manner and without sufficient 
advertisement. 15 Beng. L.R. 276. Where a 
seller putting up the property for sale does not 
advertise such sale in the locality in which the 
property is situate or the advertisement is in- 
adequate, the buyer is not responsible for the 
difference between the contract price and the 
inadequate price realised at such sale. 35 l-C* 
373=10 Bur.L.T. 35. In notice of re-sale, date 
of re-salc whether need be mentioned. 
Circumstances justifying rc-sale. 1927 M.W.N. 
349. The giving of a notice is a condition pre- 
cedent to exercising the right of re-salc and the 
person who re-sclls must plead and prove notice. 


He cannot get over the statutory obligation by 
saying the purchaser did not suffer any loss by 
want of notice of the re-sale. 1924 N. 162 (2). 

Plaintiff’s duty to mitigate Damages. — a? 
Bom.L.R. 1168=1925 B. 547. See also 43 C. 
493 = 43 I.A. 6 = 30 M.L.J. 73 (P.C.). 

Liability to account for Higher Price. — 
If on rc-sale, the seller realizes a higher price, 
he is bound in claiming damages from the 
buyer to account for the higher price so obtain- 
ed. 7 L.B.R. 252=25 I.G. 799. Where the 
property in the goods re-sold, has not passed to 
the buyer, a re-selling commission cannot be 
allowed. Re-selling brokerage and commission 
for goods not actually re-sold cannot be allowed, 
as they are unreasonable and as being merely 
imaginary and fictitious. 29 I.G. 933 = 9 S.L. 
R. 20. See also 30 C. 649 = 7 C.W.N. 562. 
(Right of vendor’s broker in possession to exer- 
cise right of re-sale.) 

Possession through Broker. — Where, after 
acts on the part of the purchaser evidencing an 
acceptance of the goods, they remained in the 
possession of the seller, through his broker, the 
latter has a lien on the goods, for the unpaid 
purchase-money, authorising a re-sale of the 
goods under this section. 30 G. 649 = 7 G.W.N. 
562. 

Sec. 54 ( 4 ). — If, in exercise of his right of 
re-sale, the unpaid vendor of certain piece-goods 
sold some of the impald-for goods, he is entitled 
to be reimbursed for the loss thereby sustained 
by him inclusive of all out-of-pocket expenses in 
effecting the re-sale but not to a rc-sale commis. 
sion in respect of goods sold by him as his own 
so as to inflate his claim for damages. The 
result is the same even where the property has 
passed but goods have not been parted with by 
the vendor. 129 I.G. 912=1931 S. 26. The 
contract for sale of goods gave a right of re- 
sale to the seller in case of default on the part 
of the buyer and provided that any dispute 
arising out of the contract whatever its nature 
shall, unless amicably settled, be referred to 
arbitration, fields that the arbitration clauso 
being an integral part of the contract was also 
wiped out on the rescission of the contract by 
the seller by the exercise of his right of rc-sale 
and hence no reference to arbitration could be 
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CHAPTER VI. 

Suits for Breach of the Contract. 

55- (O Where under a contract of sale the property in the goods has passed 

Suit for price. buyer and the buyer wrongfully neglects or 

X. „ refuses to pay for the goods according to the terms 
oi the contract, the seller may sue him for the price of the goods. 

( 2 ) Where under a contract of sale the price is payable on a day certain 
irrespective of delivery and the buyer wrongfully neglects or refuses to pay such 
price the seller may sue him for the price although the property in the o-oods has 
not passed and the goods have not been appropriated to the contract. ^ 

_ ^ 5 b- Where the buyer wrongfully neglects or refuses 

Damages for non-accept- ^o accept and pay for the goods, the seller may sue him 

for damages for non-acceptance. 

57 . Where the seller wrongfully neglects or refuses to deliver the goods to 
Damages for non-deli- the buyer, the buyer may sue the seller for damages for 

non-delivery. ® 


ance 


very 


NOTES. 

made in pursuance of the arbitration clause. 
Held further^ that the fact that S. 54 (4) kept 
alive the seller*s right to damages arising out of 
buyer’s default did not entitle the seller to en- 
force that claim by reference to arbitration 
under the arbitration clause which was no longer 
subsisting. The only way of enforcing the claim 
for damages was byway of a suit in a Court of 
law. 43 P.L.R. 693=1941 Lah. 427. 

Sec. 55 . — Cf. S. 49 (i) and (2), English Sale 
of Goods Act. See Ss. 23 and 24 of the Con- 
tract Act, also the provisions of the Indian 
Abkari Act and rules made thereunder. 87 I.C. 
353=1925 S. 55 ; 35 M. 582=21 M.L.J. 425 ; 
271.0. 919=1915 M.W.N. 25. When lender is 
pleaded as a defence, sum tendered must be 
brought into Court. Se'e also 16 B. 141 ; 8g I. 
C. 484 ; 1925 Oudh 533; 39 M. 959. In con- 
sidering whether the terms of a transaction con- 
stitute an out-and-out sale or a mere agreement 
to sell, tlie Court must endeavour to ascertain 
when it was the intention of the parties that the 
property in the goods, the subject of the sale, 
was to be transferred. Where it is plain from 
the terms that from the time when they were 
entered into the seller coulJ not have dealt 
with the property, and had he attempted to do 
so the buyer could clearly have restrained him 
by injunction immediately and when further the 
buyer was to be at liberty to deal with the pro- 
perty and to take steps to realise it, the intention 
of the parties must be held to be that the pro- 
perty in the goods should pass from the seller to 
the buyer forthwith. The fact that the buyer 
is given some time for paying the money fixed 
as the sale price can in such cases be taken only 
as an option given to the buyer and to amount 
to the seller agreeing to give credit to the buyer 
for that period of time. If in such a case, the 
buyer wrongfully refuses to pay the price the 
seller is entitled to maintain an action for the 
price, under S. 55 (i). Even if it be held in 
such a case that the property in the goods has 
not passed, the seller would be, nevertheless, 
entitled to maintain his claim under S. 55 (2). 
180 I.C. 858 (2) = 41 Bom.L.R. 33=1939 Bom. 
84. See also 1937 Nag. 198. 


Sec. 56. cy. S- 50 (1) English Sale of 
Goods Act ; and Ss. 73 and 74, Contract Act. 

Where the property in the goods has not 
passed to buyer sellers’ only remedy is an action 
for non-acceptance. Where the property passed 
to buyer, seller may sue, either for the price, 
** bas rc-sold, he must sue for damages 
caused on re-salc or for damages for non-accep- 
tance. It is however open to the parties to fix 
the quantum of damages by the contract itself 
in which case it will be deemed to be liquidated 
damages. See 103 I.C. 805=1927 L. 659 ; io«t 

965 = 53 M.L.J. 562 ; 84 I. 

C. 865=1925 L. 284 ; 1926 A. 278 = 24 A.L. T 
210. -r ^ 

56 (2). — In^ the case of a sale of a decree 
in which the seller Is not to have any right to 
proceed to execute the decree from the time of 
the transaction, and the buyer is given the 
liberty to take steps to realise the decree at his 
cost at any moment, it cannot be said that 
the agreement is subject to an implied condition 
that the decree should remain capable of execu- 
tion, in other words it cannot be said that the 
parties regard that the terms are subject to any 
implied condition that the debtor should remain 
solvent. If therefore the judgment-debtor becomes 
insolvent before the payment of the sale price 
and the formal execution of a deed of 
assignment in writing, it cannot be said that 
contract of sale becomes “impossible” and so 
void under S. 56 (2) of the Act. 41 Bom. L.R 
33 = *939 Bom. 84. 

57 . CJ". S. 51 (i), English Sale of Goods 

“When a contract to deliver goods is broken 
the Pr^er measure of damages in general is 
the difference between the contract price and 
the market price of such goods at the time when 
the contract ,s broken. So, if a contract to 
accept and pay for goods is broken, the same 

properly applied, for the seller may 
take his goods into the market and obtain the 
current price for thenu." 43 C. 493=43 I A. 6 
> 36 C;. 617 ; 4,1 M. 409 ; Q2 
413 ; 102 I.C. 628 ; 97 I.C. 871 : 1926 Mad. 
1021=57 M.L.J. 243. 
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58. Subject to the provisions of Chapter II of the Specific Relief Act, 1877 , 

Specific performance. “"y breach of contract to deliver specific 

or ascertained goods the Court may, if it thirties fit, 
on the application of the plaintiff, by its decree direct that the contract shall be 
performed specifically, wi^out giving the defendant the option of retaining the 
goods on payment of damages. The decree may be unconditional, or upon such 
terms and conditions as to damages, payment of the price or otherwise, as the 
Court may deem just and the application of the plaintiff may be made at any time 
before the decree. 


59. (i) Where there is a breach of warranty by the seller or where the buyer 

„ . ,0 elects or is compelled to treat any breach of a condition 

ranty™^ ^ ° war- part of the seller as a breach of warranty, the 

buyer is not by reason only of such breach of warranty 
entitled to reject the goods ; but he may — 

(a) set up against the seller the breach of warranty in diminution or extinc- 
tion of the price ; or 

(b) sue the seller for damages for breach of warranty. 

(2) The fact that a buyer has set up a breach of warranty in diminution 
or extinction of the price does not prevent him from suing for the same breach of 
warranty if he has suffered further damage. 

60. Where either party to a contract of sale repudiates the contract before 

the date of delivery, the other may either treat the 
before due^!date coiibact contract as subsisting and wait till the date of delivery, 

or he may treat the contract as rescinded and sue for 

damages for the breach. 

61. (i) Nothing in this Act shall affect the right of the seller or the buyer 


NOTES. 

Sec 58 . — Cf. S. 52 of the English Sale of 
Goods Act. See 63 I.C. 1 14= 13 L. W. 591 . 

Secs. 59 . — Cf. S. 59, els. (i) and (4), English 
Sale of Goods Act. 

Under S 59 the buyer is not, by reason of a 
breach of warranty, entitled to reject the 
goods ; he may set up against the seller the 
breach of warranty “in diminution or extinction 
of the price.*’ 42 P.L.R. 172. In respect of 
a claim for a breach of warranty under S. 59 (i) 
the measure of damages is not the full considera- 
tion that has passed from the defrauded party ; 
it is only the difference between the actual value 
of the property and its value if the property had 
been what it was represented to be. 1939 O. 
W.N. 339= *939 Oudh 186. Where the buyer 
repudiates the contract on the ground that the 
goods were not tendered within the time agreed, 
he cannot afterwards plead non-liability on the 
ground that the goods were not of the quality 
contracted for. 49 M. 781 ; 25 Bom.L.R. 1063- 
Where the buyer refused to take delivery of 
of goods on the ground that, contrary to the 
custom of trade, delivery was not made as and 
when the bales were ready at the Mills, he is 
not entitled after the time for delivery has ex- 
pired, to justify his refusal on another ground, 
viz-i that some of the goods tendered were riot 
of the kind or quality contracted for. (49 M. 
791 and 49 M.L.J. i. Foil.) 56 M. 304= * 4 i 

I.C. 632 = 37 L-W- 210=1933 *76 = 64 M. 

L.J. 199. See also 11 R. 201=146 I.C. 440= 
*933 R- 79 * 

Sec. 60. Cy. Ss. 39 and 120, Indian Contract 

Ac. 


See 47 B. 924 ; 50 A. 82. Section is only an 
enabling one. 9 M.L.T. 479 ; 29 B. 46. As to 
anticipatory breach of contract, see i M.H.G. 
R. 162 ; 1924 G. 427 ; 8 L. 306 ; 10 G.W.N. 
932 ; lo I.C. 238 ; 10 I.C. 18 ; 1926 O. 12 ; 
1926 C. 399 ; 19 I.C. 653 j 22 M.L.J. 207. 
Wrongful refusal by the purchaser to accept 
goods sold to him amounts to a breach of con- 
tract. 19 I.C. 93 = 80 P.R. 1913 (see also 34 B. 
192 ; 36 G. 736). See 4 C. 252. See also 4 O. 
W.N. 550=104 I.C. 587=19270. 265 ; 7 Lah. 

L. J. 19 = 85 I.C. 118=1925 L. 217. A party 
to contract may put an end to it when the 
other party to it fails to perform his promise in* 
its entirety. But if he does not choose to do so 
the contract holds good. 10 I.C. 258 = 9 M.L, 
T. 479. See also 10 I.C. 18 ; 38 I.C. 877 ; 22 

M. L.J. 207 ; 17 I.C. 37=6 S.L.R. 103 ; 19 I. 
C. 653 = 6 S.L.R. 187 ; 1927 O. 12 ; 1926 C. 
399- To be relieved from future performance 
by the conduct of the other party, the conduct 
must amount to a renunciation or absolute 
refusal to perforin the contract such as would 
amount to a rescission if he had the power to 
rescind. 28 C.W.N. 104=19240.427. Where 
a contract is for delivery of goods on a certain 
day and the defendant repudiates the contract 
before that date, damages must be assessed for 
the basis of the market rate prevailing on the 
due date of delivery and not on the basis of the 
rate prevailing on the date of the repudiation. 
1933 R. 42 ; 1933 R. 25. 

Sec. 61 . — Cy, Ss. 54 and 49 {3) of the Eng- 
lish Sale of Goods Act. See also Notes under 
Ss. 56 and 60. 

As to measure of damages, see 1925 P.G. 161. 
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Interest by way of damages ^'^cover interest or special damages in any case 

and special damages. wnere by law interest or special damages may be 

^ ^ , recoverable, or to recover the money paid where the 

consideration for ihe payment of it has failed. 


( 2 ) In the absence of a contract to the contrary the Court may award 
interest at such rate as it thinks fit on the amount of the price— 

, ^ him for the amount of the price — from the 

date ot the tender of the goods or from the date on which the price was payable ; 

^ K buyer in a suit by him for the refund of the price in a case of 

^ contract on the part of the seller — from the date on which the 

payment was made. 


CHAPTER VII. 

Miscellaneous. 

62 . Where any right duty or liability would arise under a contract of sale 

Exclusion of implied icrms , ^ miplicaiion of law it may be negatived or varied 

and conditions. .'^y expicss agreement or by the course of dealing 

i ■ 1 t I between the parties, oi' by usage if the usaee is such 

as to bind both parties to the contract. > u me usage is sucli 

63 . Where in this Act any reference is made to 
a reasonable time, the question what is a reasonable 
time IS a question of fact. 


Reasonable time a question 
of fact. 


Auction sale. 


64 . In the case of a sale by auction 


to I “P is prima facie deemed 

to be the subject of a separate contract of sale ; t' j ^ ucciiica 

complete when the auctioneer announces its completion 
by the fall of) he hammer or in other customary manner ; and until such announce 
ment is made any bidder may retract his bid • announce- 


NOTES. 

The injured party must act reasonablv ; and if 
it be open t'» him to take steps to mitigate the 
loss he must do so. If lie fails to take such steps, 
the defendant may set up the failure in mitiga- 
tion of damages. 43 C. 493 = 43 I.A. 6 = 23 C 
W.N. 105 = 30 M.L.J. 73 = 3 ' 1 C. 949 (P.C.). 

Sec. 61 ( 2 ), — Where there is an express 

agreement, the general rules laid down in the 
section as to award of interest between vendor 
and purchaser do not apply. [See 44 G. «>42 = 
32 M.L.J. 6 = 21 C.W.N. 500=38 I.C. 938 = 44 
I.A. 15 (P.C.).l ^ 

Se'. 62 . — Cy. S. 55, English Sale of Goods 
Act. It IS open to the parties to agree that their 
rights and liabilities under a contract of sale or 
otherwise arc to be governed by a particular 
law, which would ordinarilv not govern their 
case. 4t B 6^36 = 42 I.C. 32 .= ,9 Bom.L.R. 549. 
Inc bale of Ooods Act docs not prevent parlies 
from making any contract they please. There 
is nothing to prevent the parties from agreeing 
between themselves that in spite of the fact that 
the property in goods has not passed as there 
has been no appropriation by either of them of 
the goods towards the contract the seller will 
have the right to rc-scll against the defendant in 


breach and also to recover godown rent insu 
renre rliargcs. etc. S. 62 of the Art expresslv 
recognises that right. 175 I.C. 552= 1938 A.L. 
J* 227=1938 AIL 272. 

S. 56, English Sale of Goods 
Act ; ExpL to S. 46. Indian Contract Act. 

.Sec. 64 . — C/. S. 58, English Sale of Goods 

Act : <7/50 122 and 123, Indian Contract Act: 

English Puffers Act (30 and 31 Viet c aSI 
<1867). VICT., c. 4») 

An agreement between two or more persons 
riot to bid against one another at a public auc- 
ti^ IS not unlawful or against public policy. s6 
rC. 963= 12 Bur.L.T. 241 ; 44I.C.223 ; 46 r 

28 I.C. 40 = 8 S.L.R. I47. 
A bid IS only an offer, and may be retracted 

31 I.C. 689 (Punj.). A sale 
was held voulaWe at the instance of the buyer 
by reason of puffers being emploved to raise the 
price by hctiuous bids. 31 I.C. 689 = 40 P.L.R. 

■ 9*b. Agreement by a person promising to pay 
money to another if the latter would not com- 
pete for tlie purchase of certain property with 
the former held legal. 10 I.C. 627 ; 10 M.L.T. 

effect of fraud or mistake, see 6 
Moore P.C. 316; Contract .\ct, Ss. 16 to 19. 
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(3) ^ right to bid may be reserved expressly by or on behalf of the seller 
and, where such right is expressly so reserved but not otherwise the seller or any 
one person on his behalf may, subject to the provisions hereinafter contained 
bid at the auction ; 

(4) where the sale is not notified to be subject to a right to bid on behalf 
of the seller, it shall not be lawful for the seller to bid himself or to employ any person 
to bid at such sale, or for the auctioneer knowingly to take any bid from the seller 
or any such person ; and any sale contravening this rule may be treated as fraudu- 
lent by the buyer ; 

(5) the sale may be notified to be subject to a reserved or upset price ; 

(6) if the seller makes use of pretended bidding to raise the price, the sale 
is voidable at the option of the buyer. 


^[64-A. In the event of any duty of customs or excise on itny goou» 

In contracts of sale amount imposed, increased, decreased or remitted after the 
of increased or decreased duty making of any contract for the sale of such goods 
to be added or deduced. without Stipulation as to the payment of duty where 

duty was not chargeable at the time of the making of the contract, or for the sale 
of such goods duty-paid where duty was chargeable at that time, — 


(<2) if such imposition or increase so takes effect that the duty or increased 
duty, as the case may be, or any part thereof, is paid, the seller may add so much 
to the contract price as will be equivalent to the amount paid in respect of such 
duty or increase of* duty, and he shall be entitled to be paid and to sue for and 
recover such addition, and 

(6) if such decrease or remission so takes effect that the decreased duty 
only or no duty, as the case may be, is paid, the buyer may deduct so much from 
the contract jnice as will be equivalent to the decrease of duty or remitted duly, 
and he shall not be liable to pay, or be sued for or in respect of such deduction.] 


65. [/Repeal.] Repealed by Act / of 1938. 

66. (i) Nothing in this Act, or in any repeal 

effected thereby, shall affect or be deemed to affect — 

(fl) any right, title, interest, obligation or liability -already acquired, accrued 
or incurred before the commencement of thU Act, or 

{h') any legal proceedings or remedy in respect of any such right, title, interest, 
obligation or liability, or 

(c) anything done or suffered before the commencement of this Act, or 

{d') any enactment relating to the sale of goods which is not expressly 
repealed by this Act, or 

ie') any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for the sale of goods shall 
continue to apply thereto, notwithstanding anything contained in this Act. 


LEG. REF. 

* Sec. 64 ‘A added by Act XLI of 1940. 

NOTES 

Sec. 66. — Cf. S. 61, Cl. (i) and Cl. (4) of the 
English Sale of Goods Act. 

The Select Committee said : ^‘This is a saving 
clause. Sub-Cl. (i), items (<7) to (c) save in 
general terms all transactions made, proceedings 
taken and rights and liabilities arising before 
this Bill comes into operation. Item {d) of the 
sub-clause saves any Act relating to the sale of 
goods which has not been expressly repealed 
by this Bill. Thi:s such enactments as ihe 
Indian Merchant Shipping Act, 1923, or the 
Code of Civil Procedure, 1908, which contain 


special provisions relating to the sale of goods 
are saved. In Cl, (4) of the present Bill we 
have introduced an express provision that the 
provisions of the Indian Act which are not in- 
consistent with the provisions of this Bill shall 
continue to apply to contracts for the sale of 
goods. Thus, the general Law of Contract, as 
embodied in the Indian Act, has been made 
expressly applicable to contracts for the sale of 
goods. Sub-Cl. (3) of this clause Is based on 
sub-S. (i) ofS. 61 of the English Act and saves 
the rules of Insolvency Law, whereas sub-Cl. (4) 
which follows sub-S. (4) of the English section 
enacts that the provisions of this Bill shall not 
applv to ostensible sale.” (Statement of Objects 
and Rcason»^Report of the Special Committee.) 
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(3) The provisions of this Act relating to contracts of sale do not apply 
to any transaction in the form of a contract of sale which is intended to operate 
by way of mortgage, pledge, charge or other security. 

4 


THE SALT DUTIES ACT <X OF 1908 ). 

Historical Memoir. 


Year. 

No. 1 

1 of Act. 1 

Name of Act. 

1 How affected. 

1908 

1 

X 1 

Salt Duties Act. 

1 Am., Act IV of 1924. 


[ii/A September^ igo 8 . 

An Act to make special provision for the payment of duly on salt in certain cases. 

Whereas it is expedient to make special provision for the payment of duty 
on salt in certain cases ; It is hereby enacted as follows : — 

Short title and extent This Act may be called The Indian Salt 

Duties Act, 1908 ; and 

(2) It extends to the whole of British India. 

2. Where by any enactment any duty is imposed on any salt manufactured 

Payment of duty in certain j” ,.‘V I"'? «■' '•ansported ^vithin British 

cases. India, the Central Government or so empowered 

. by the Central Government, the Provincial Govern- 

ment or the Central Board of Revenue constituted under the Central Board of 
Revenue Act, 1924^ may, by notification in tlie Official Gazette, make rules providing 
lor the payment of sucli duly within a ]3eriod not exceeding six months from the 
date on which payment is due. and for the furnishintc of security for such payment ■ 
and salt may be manufactured, imported or transported in accordance with rules 
so made as if the duty payable thereon has been paid. 


THE SCHEDULED DISTRICTS ACT (XIV OF 1874 ). ^ 

[Omitted by the Government of India (Adaptation of Indian Lazvs) Order. 1937. j 

2 fNoTE — This Act shall ccasc to have effect, without prejudice to the 
continuing validity of any notification, appointment, regulation, direction or 
determination made thereunder and in force immediately before tlic commence- 
merit of Part III of the Government of India Act, 193s : 

Provided tliat where immediately before the first day of April IQ37 any 
enactment is by virtue of any notification made under this Act in force in any 
area in British India either with or without restrictions or modifications, the 
Lcntral Governn^nt in relation to matters enumerated in last I of the Seventh 

to the Government of India Act 1935 and the Provincial Government. 

41.5. • ^ SIX months from the said date, bv noti- 

Omcial Gazette, declare that the enactment in question shall have 
effect in that area subject to such modifications and adaptations specified in the 

'•^<= i- question may deem necessary expedient to 

bring It into accord with the Government of India Act, 193*).] 


LEG. REF. 

The word* “if so cmp«>Wered . . . . C»“iUral 
Board of Revenue Act. 192 f’ were substituted 


for “Local Government** bv Act IV of 1024. 

* fide Government of India (Adaptation of 
Indian Laws) Order, 1937. 



4488 


The Civil Court Manual (Imperial Acts). 

THB SEA CUSTOMS ACT (VIII OF 1878). 

Historical Memoir. 


Year. 



Name of Act, 


1878 


VIII 


Sea Customs Act 


How affected 


Repealed in part, XVI of 1904 ; III of 
1914; X of 1914; IV of 7916. 
Amended, IX of 1885. S-**- 5 and 6; II of 
1887. Ss 1 to 4; II of 1888: IV of 1889 
Ss. 10 and 11; VIII of 1889, Ss. 1 and 
2; IX of 1891, S. 3; XTI of 1891 ; VIII 
of 1894. S. II ; V of 1913; IV of 1914; 
XII of 1914 ; IX of 1915 ;XIIT of 1919; 
XIV of 1922; TV of 1924; VIH of 
1924; VIII of 1927; XV of 19.30; 
XXVni of 1933; XXI of 1934; 
X VXV of 1934; XII of 1939 and II of 
1941 ; Government of India (.Adapta- 
tion of Indian Laws) Order, 1937. 

See XTII of 1890, S. 9; II of 1896; VIII 
of 1896; XIX of 1924 and XXXV of 
1939. 


CONTENTS 


Preamble. 

CHAPTER I. 

Preliminary. 

Sections. 

1. Short title. 

Local extent. 

Com»-> encement. 

2. [Repealed.'] 

3. Interpretation. 

4. Aecnt of owner of goods to be deemed 
owner for certain purposes. 

5. When ship’s agent may act for master. 

CHAPTER II. 

Appointment and Powers of Officers, etc. 

6 . Appointment of Customs-officers. 

7. [Repealed.] 

8. Performance of duties of Customs-collec- 
tor, where no custom-house. 

9. Power to make rules. 

fo. Customs-officers exempted from service 
on jury or inquest or as assessors. 

CHAPTER HI. 

Appointment of Ports, W^harves, Custom- 
houses, Warehouses and Boarding and 

Landing- stations. 

11. Power to appoint ports, wharves and 
custom-houses. 

12. Power to declare places to be ports for 
coasting trade. 

13. Power to declare that foreign ports shall 
be regarded as cusioms-poris for certain pur- 
poses. 

14. Power to declare warehousing ports. 

15. Power to appoint public warehouses. 

16. Power to license private warehouses. 
Form of applica'tion for license. 
Revocation of license. 

17. Stations for Cusiorns-officers to board 
and land. 


Sections. 

CHAPTER IV. 

Prohibitions and Restrictions op Importation 

AND Exportation. 

18. Prohibitions. 

19. Power to prohibit or restrict importation 
or exportation of goods. 

19-A. Detention and confiscation of goods 
whose importation is prohibited. 

CHAPTER V. 

Le^y of, and Exemption from, Customs-duties. 

20. Goods dutiable. j • 

21. Goods partially composed of dutiable 

articles. 

22. Power to fix tariff-values. 

23. General power to exempt from customs- 

duties. ... . , 

Power to authorize, in special cases, ex- 
emption from duty. 

2^. Baggage in actual use. 

25. Re-imported articles of country-produce. 
Proviso. 

26. Excise-duty on importation of certain 
country goods. 

27. Goods derelict and wreck. 

28. Country provisions and stores may be 
shipped free of duty- 

29. Owner to declare real value, etc., of 
goods in bill of entry or shipping bill. 

Power to require production of invoice, 

etc. 

30. “Real value” defined. 

31. Examination of ad valorem goods. 

32. Procedure where such goods are under- 
valued by owner. 

33. Abatement allowed on damaged goods. 
Reduced duty how determined. 

34. Deterioration of tariff-value goods. 

34-A. Abatement of duty on goods on which 

duty is levied on quantity. 
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Sections. 

35. No abatement when duty is levied on 
quantity. 

36. Restriction on amendment of bill of 
entry or shipping bill. 

37. Alteration of import-duty or tariff valua- 
tion. 

38. Alteration of export-duty or tariff valua- 
tion. 

39. Payment of duties short levied or errone- 
ously refunded. 

40. No refund of charges erroneously levied 
or paid, unless claimed within three months. 

41. Power to give credit for, and keep 
account current of, duties and charges. 

CHAPTER VI. 

Drawback. 

42. Drawback allowable on re-export. 

Conditions for grant of drawback. 

43. Drawback on goods exported to cus- 
toms-port and thence to foreign port. 

Proviso. 

43-A. Drawback on goods taken into use 
between importation and re-exportation. 

44. Drawback of duties on wine and spirit 
allowed for officers of Navy. 

45. Persons entering such wine or spirit for 
drawback to declare name and rank of officer 
claiming same. 

46. Transfer of wine or spirit from one 
Naval Officer to another. 

47. Provisions and stores for Her Majesty’s 
Navy. 

48. Indian Navy. 

49 * (<») Power to declare what goods arc 

identifiable, 

(A) and to prohibit drawback in case of 
specified foreign port. 

50. When no drawback allowed. 

51. Time to claim drawback. 

When payment made. 

52. Declaration by parties claiming draw- 
back. • 

CHAPTER VH. 

Arrival ani> Departure op Velssels. 

Arrival and Entry of Vessels inwards. 

53. Power to fix places beyond which 
inward-bound vessels arc not to proceed until 
manifest delivered. 

Delivery of manifest when vc.ssel anchors 
below place so fixed. 

54. Delivery of manifest where no place has 
been so fixed. 

55. Signature and contents of manifest. 

Amendment of errors in manifest. 

56. Duty of person receiving manifest. 

57. Bulk not to be broken until manifest, 
etc., delivered, and vessel entered inwards. 

58. Master, if required, to deliver bill of 
lading, etc., to Customs-collector, and answer 
questions. 

59. Special pass for breaking bulk. 

60. Manifest, etc., may be delivered by 
ships agent. 

Entry outwards. Port-clearance and Debarture of 

Vessels. 

61. Order for entry outwards to be obtained 
before export cargo is shipped. 

62. No vessel to depart without port clear- 
ance. 

. pijot to take charge of vessel procee- 

ding to sea without production of port clearance. 

C.C.M .—502 


Sections. 

63. Application for port-clearance. 

Master on applying for port-clearance to 

deliver documents and answer questions. 

64. Power to refuse port-clearance. 

65. Grant of port-clearance. 

66. Grant of port-clearance on security of 
ship’s agent. 

CHAPTER VIII. 

General Provisions affecting Vessels in 

Port. 

67. Power to depute Customs-officer to board 
ships. 

Duty of such officer. 

68. Officer and servant fo be received. 

Accommodation of officer and servant. 

69. Officers of Customs to have free access 
to every' part of ship, and may seal and secure 
goods. 

Power to authorize search and opening 
of locks. 

70. Goods not to be shipped, discharged or 
water-borne except in presence of officer. 

71. Period allowed for discharge and ship- 
ment of cargo. 

Consequence of exceeding same. 

_ Allowance for period during which vessel 

IS laid up. 

72. Goods not <0 be landed, etc., on 
Sundays or holidays, without permission, nor 
except within fixed hours. 

73 - Goods not to be shipped, etc., except 
at wharves. 

74 * Power to exempt from sections 70 and 73. 

75 * power to make rules regarding baggage 
and mails. 

Landing-fees. 

76. Boat-note. 

77 * Goods water-borne to be forthwith lan- 
ded or shipped. 

7O. such goods not to be transhipped with- 
out permission. 

79 * Power to prohibit plying of unlicensed 
cargo-boats. 

licenses and registration of cargo-boats. 

Bo. Power to require goods to be weighed or 
measured on board before landing or after 
shipment. 

CHAPTER IX. 

Or Discharge of Cargo and Entrv 
INWARDS OF Goods. 

81. Discharge of cargo may commence on 
receipt of due permission. 

82. Goods not to leave ship unless entered 
in manifest. 

83. Procedure in respect of goods not landed 
within time allowed. 

84. Power to land small parcels. 

Notice regarding unclaimed packages. 

Power to permit immediate discharge. 

86. Entry for home consumption or ware- 
housing. 

87. Assessment of dutiable goods. 

08 r Procedure in case of goods not cleared 
or warehoused within four months after entry 
of vessel. 

Power to direct sale of perishable goods. 

Proviso. 

CHAPTER X. 

Of Clearance of Goons for Home 

CONSUMPTION. 

89. Clearance for home consumption. 



4490 


The Civil Court Manual (Imperial Acts). 


Sections. 

CHAPTER XI. 

VVAREHOUblNG. 

Of the Admission of Goods into 
a Warehouse, 

90. Application to warehouse. 

91. Form of application. 

9a. Warehousing bond. 

Form of bond. 

93 * • Forwarding of goods to warehouse. 

94. Receipt of goods at warehouse. 

95. Goods how warehoused. 

96. Warrant to be given when goods are 
warehoused. 

Form of warrant. 

Pules relating to Goods in a Warehouse. 

97 * Access of cu.stoms-officer to private ware- 
house. 

9 ®* Power to cause packages lodged in ware- 
house to be opened and examined. 

99 * Access of owner’s to ^varehoused goods. 

100. Owner’s power to deal with warehoused 
goods. 

^^y^^icnt of rent and warehouse-dues. 

loa. Goods not to be taken out of ware- 
house, except as provided by this Act. 

103. Period for which goods may remain 
warehoused under bond. 

.• private warehouse on cancella- 

tion of license. 

Of the Removal of Goods fro/n one 
Warehouse to ano her. 

104. Power to remove goods from one ware- 
house to another in same port. 

* 05 - Power to remove goods from one port to 
another. 

Procedure. 

^>6. Transmission of account of goods to 
oinccrs at port of destination. 

Bond for du<- arrival and re-warehousing. 

107. Remover may enter into a general bond. 

108. Cioods on arrival at port of destination 
to be subject to same laws as goods on first 
importation. 

109. Bond under section ga to continue in 
forro notwithstanding removal. 

Clearance for Mome Consumption or 

Shipmen* . 

no. Clearance ot bonded goods for home 
consumption. 

111. Clearance of same for shipment to 
foreign port. 

1 1 2. Clearance of same for shipment as pro- 
visions, etc,, on ves.sel proceeding to foreign 
ports. 

Form of application for clearance of 

goods. 

Application when to be made. 

114. Re-assessment of warehoused goods 
when damaged. 

115. Rc-assessment on alteration of duty or 
tariff-valuation. 

116. Allowance in case of wine, spirit; beer 
or salt. 

117* Further special allowance. 

Of the Forfeiture and Discharge of 

the Bond. 

ij 8. If goods are improperly removed from 
warehouses or allowed to remain beyond time 
fixed, 

or lost or destroyed. 


Sections. 

or taken as samples. 

Collector may demand duty, etc. 

1 19. Procedure on failure to pay duty, etc. 

120. Noting removal of goods. 

121. Register of bonds. 

Cancellation and return of bonds. 

Micellaneous . 

122. Power to remit duties on warehoused 
goods lost or destroyed. 

123. Responsibility of warehouse-keeper. 
Compensation for loss or injury. 

124. Public warehouse to be locked. 

125. ^ Power to decide where goods may be 
deposited in public warehouse, and on what 
terms. 

126. Expenses of carriage, packing, etc., to be 
borne by owners. 

127. Bengal Bonded Warehouse As.sociation, 

CHAPTER Xir. 

Transhipment. 

128. Power to permit transhipment without 
payment of duty. 

129. Superintendence of transhipment. 

130. Subsidiary rules as to transhipment. 

131. Entry and warehousing, on arrival, of 
goods transhipped under section 128, clause 2. 

132. Transhipment of provisions and stores 
from one vessel to another of same owner with- 
out payment of duty. 

133. Levy of transhipment-fee. 

134. Power to prohibit transhipment. 

t35‘ No goods to be transhipped except as 
provided. 

CHAPTER XIII. 

Exportation or Shipment and Re-landino. 
136. No goods to be shipped, etc., till entry 
outwards of vessel. 

137* Clearance for shipment. 

138. Bond required in certain cases before 
exportation. 

*39. Additional charge on goods cleared for 
shipment after port-clcarance granted. 

140. Notice of non-shipment or re-landing, 
and return of duty thereon. 

141. Goods re-landed or transhipped from a 
vessel returning to port, or putting into another 
port. 

142. Vessel returning to Port may enter and 
land goods under import rules. 

143. Landing of cargo during repairs. 

CHAPTER XIV. 

Spirit. 

Exportation of Spirit under Bond for Excise-duty. 

144. Rules for removal of spirit from distillery 
without payment of duty for exportation. 

14*5. Spirit for export to be taken direct from 
di’^tillery to Custom-house under pass. 

146. Gauging and proving of spirit. 

147. Duty to be recovered on any deficiency 
in spirit under bond. 

148. Duty on spirit exported under bond from 
one Indian port to another. 

149. Rcmov'al for local consumption of spirit 
intended for exportation. 

Drawback of Excise-duty on Export of Spirit. 

150. Drawback of excise-duty oh spirit ex- 
ported. 

hdiseellaneous. 

15*. Differential duty to be levied in certain 
cases. 
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Sections. 

*52. Rum-shrub, etc., how charged with duty. 

Provisions respecting spirit applied to 
such liquors. 

153. Conditions of drawback and remission of 
duty on spirit. 

154. Re-land of spirit shipped. 

155. Power to make rules for ascertaining that 
imported spirit has been rendered unfit for 
human consumption. 

Decision where no rules, or their appli- 
cability disputed. 

CHAPTER XV. 

COA'iTINO-TRADB. 

156. Chapters VTI, IX, X and part of XIII 
inapplicable to coasting-trade. 

• * 57 * Power to regulate coasting-trade. 

158. Coasting-vessels to deliver manifest and 
obtain port-clearance before leaving port of 
lading. 

> 59 * Delivery of manifest, etc., on arrival. 

160. Departure from intermediate port. 

161. Power to require bond before port- 
clearance is granted. 

162. Discharge of cargo. 

163. Goods on coasting-vessels, if excisable, 
not to be unladen without permission. 

164. Grant and revocation of general pass. 

165. Rules respecting cargo-books to be kept 
by masters of coasting-vessels. 

*66. Power to board and examine coasting- 
vessels. 

CHAPTER XVI. 

Opphnces and PeNAI-TIES. 

167. Punishments for offences; — 

(1) For infringing rules made under Act. 

(2) For landing or shipping goods at un- 
authorized port, etc. 

(3) For shipping, l.'inding, concealing, etc., 
contrai-y to Act. 

For being on board vessel on which 
offence is committed under No. 4. 

(4) For vessel which has been in port with 
a cargo afterwards being found in ballast and 
cargo unaccounted for. 

(5) For masters of tug-steamers or pilot- 
vessels receiving or discharging any goods with- 
out due authority from sea-going vessel. 

(6) For not bringing to at boarding station. 

(7) For vessel removing from place of moor- 
ing or unlading, without due authority. 

For vessel not being moored in accor- 
dance with directions under section 17. 

(8) For goods being imported or exported 
€X>ntrary to prohibition. 

(9) For unauthorised declaration as to value 
of goods. 

(10) For not exporting or re-landing 
drawback goods. 

(11) For unauthorised landing or unlading 
of wine, spirit, etc. 

(12) For entering goods for drawback, 
which arc less in value than the amount of 
drawback claimed. 

(*3) For proceeding inward beyond fixed 
place before delivery of manifest. 

(14) For wilfully omitting to deliver mani- 
fest when vessel anchors below reporting station. 

(15) For like omission when reporting 
station has not been fixed. 

(16) For master delivering unsigned 


Sections. 

167. Punishments for offences — \Contd.) 
untrue manifest. 

(17) For not being able to account for 
missing goods or deficiency of goods. 

(18) For refusing to receive or counter-sign 
manifest. 

(19) For breaking bulk without permission. 

(20) For false entry or fraudulent alteration 
in bill of lading. 

For not making bill before leaving place 
where goods shipped. 

For cargo being stored, destroyed or 
thrown overboard and not satisfactorily accoun- 
ted for. 

(21) For attempting to depart without port- 
clearance. 

(22) For departing without port-clearance. 

(23) For pilot taking charge of vessel 
without port-clearance. 

(24) For refusing to receive officer of 

Customs on board. ' 

(25) For disobeying section 68. 

(26) For masters resisting search, removing 
marks, etc., placed by Customs-officer, secretly 
conveying away goods or opening hatchway 
after fastened by Gustoms-offirer. 

(27) For lading in absence of Customs- 
officer. 

(28) For removing goods contrary to section 
70, 72 or 73. 

(29) For sending goods without, or in ex- 
cess of, boat-note. 

30. For non-receipt or non-delivery or non- 
signing of boat-note. 

(31) For not landing or shipping goods in 
accordance with section 73, 77 or 78. 

(32) For goods being found in unlicensed 
cargo-boats. 

(33) For discharging goods not duly entered 
in manifest, 

(34) For goods being found concealed and 
unaccounted for. 

34"A. Abatement of duty on goods on 
which duty is levied on quantity. 

C35) For goods found not agreeing in des- 
cription and quantity with entry in manifest. 

(36) For removing goods after landing and 
before due entry. 

(37) For goods being brought to be passed 
through Custom-house when packages differ 
from description given, contents are misdescri- 
bed or mis-stated, or other goods arc concealed 
amongst them. 

(38) For misdescription of goods. 

(39) For taking or passing goods without 
entry, 

(40) Prohibited or dutiable goods concea- 
led in baggage. 

(41) For improper carrying into warehouse. 

(42) For withholding or removing, before 
examination, goods entered to be warehoused. 

(43) For warehousing goods improperly. 

(.|4) For refusing to open private warehouse 

when duly required. 

(45) For neglecting to stow goods properly 
in warehouse, 

{46) For importer or owner of warehoused 
goods clandestinely gaining access. 

(47) For opening or altering warehoused 
goods. 


or 
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167. Punishments foi* offences — (Contd.) 

, ( 4 ®) deficiencies in contravention of 

section g8 or 100 of goods in a private ware- 
house. 

(49) For failing to produce goods when 
required. 

(50) For concealing, removing, abstracting 
or transferring from one package to another 
goods duly warehoused. 

(51) For excess, in private warehouse, over 
registered quantity. 

(52) For removing warehoused goods im- 
properly. 

. (53) For taking goods out of warehouse 

without paying duty. 

(54) For infringing rules or orders regar- 
ding transhipment. 

(55) For shipping goods before entry out- 
wards. 

(56) For shipping goods not in shipping-bill. 

. (57) For not giving notice of short shipping 

or re-landtng as required by section 140. 

(58) For landing at place other than that 
for which goods have been cleared. 

(59) For deficiency in goods on which 
drawback has been paid, on board vessel refer- 
red to in section I4'2. 

(60) For irregularly re-landing spirituous 
liquors. 

_ (61) For contravening rules relating to 
spirit. 

(62) For contravention of rules made under 

section 157. 

C® 3 ) For, contrary to such rules, touching 
at foreign port or not declaring in writing that 
vessel touched at foreign port. 

(64) For non-cornpliance with section 158, 
*59 or i6o. 

(® 5 ) For failure to produce certificate. 

_ (66) For master of coasting-vessel viola- 

ting any conditions of general pass. 

(67) For contravention of the provisions of 
section 16s. 

(68) For dutiable goods entered in cargo- 
boat not being found, or for not entering. 

(69) For failure to keep cargo-book correc- 
tly, etc. 

(70) For breach in respect of lading, carry- 
ing coastwise and unlading. 

(71) For refusal to produce documents., 

(72) For making false declaration, destroy- 
ing or refusing to produce document, or refu- 
sing to answer questions. 

(73) For possession of smuggled goods. _ 

(74) For searching persons on insufficient 
grounds. 

(75) For Customs-officers guilty ol breach 
of duty. 

(76) For Customs-officers committing or 
conniving at frauds against Customs-revenue. 

(77) For neglect of Police-Officer to give 
notice. 

(78) For obstruction to Customs-officers. 

(79) For Customs-officer disclosing particu- 
lars learnt officially concerning goods, or show- 
ing or parting with samples. 

(80) For acting as agent without authority. 

168. Packages and contents included in con- 
fiscation of goods. 

Also' conveyances and animals used in 
removal. 


Secttions. 

Tackle, etc., included in confiscation of 

vessels. 

CHATER XVII. 

Procedure REr,.ATiNG to Offences, Appeals, 

ETC. 

169. Power to search on reasonable suspi- 
cion. 

170. Persons may, before search, require to 
be taken before Magistrate or Customs-collector. 

171. Power to stop vessels, carts, etc., and 
search for goods on reasonable suspicion. 

172. Power to issue search-warrants. 

173- Persons reasonably suspected may be 
arrested. 

174. Persons arrested to be taken to nearest 
Magistrate or Customs-collector. 

175. Persons taken before Magistrate may be 
detained or admitted to bail. 

1 76. Persons escaping may be afterwards 
arrested. 

177. Persons in Her Majesty’s Navy, or 
His Majesty’s Indian Navy when arrested, to be 
secured on board until warrant procured. 

178. Seizure of things liable to confiscation. 

179. • Things seized how dealt with. 

180. Procedure in respect of things seized on 
.suspicion. 

181. When seizure or arrest is made, reason 
in writing to be given. 

181 -A. Power to detain packages containing 
certain publications imported into British 
India. 

181-B. Procedure for disposal by High Court 
of applications for release of packages so detain- 
ed. 

i8t-C. Jurisdiction barred. 

182. Adjudication of confiscations and penal- 


Option to pay fine in lieu of confisca- 


ties. 

183. 
tion. 

184. On confiscation, property to vest in Her 
Majesty. 

18.5. Levy of penalty for failure to bring-to. 

186. Penalty under Act not to interfere with 
punishment under other law. 

187. Offences not specially provided for how 
tried. 

188. Appeal from subordinate to Chief Cus- 
toms-authority. 

189. Deposit, pendii.g appeal, of duty de- 
manded. 

190. Power to remit penalty or confiscation. 

1 91. Revision by the Central Government. 

192. Goods on which penalty incurred not to 
be removed till payment. 

Other goods of person liable to fine or 
penalty may be detained. 

193. Enforcement of payment of penalty. 

CHAPTER XVIII. 
Miscellaneous. 

194. Power to open packages and examine 
goods. 

195. Power to take samples of goods. ^ _ 
*95-A. Power to make rules for deterroinmg 

whether mineral oil is suitable for sue as an 

illuminanr. . 

196. Owner to pay expense incidental to 

compliance with Gustoms-law, 

197. No compensation for loss or injury ex- 
cept on proof of neglect or wilful act. 

ig8. Notice of proceedings. 
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Sections. 

Limitation. 

199. Wharfage fees. 

200. Duplicates of documents may be granted 
on payment of fee. 

201. Amendment of documents. 

202. Custom-house agents. 

203. Agent to produce authority if required. 

204. Rules to be notified. 

205. Publication of notifications in local 
Official Gazettes. 

206. Remission of duty and compensation to 


Sections. 

owner in certain cases. 

207. Saving of Calcutta Port Commissioners’ 
and Bombay Port Trust Acts. 

SCHECULE. 

PART I. — Acts repealed. 

PART II. — [RepeaUd.'\ 

— Form of Bond for Import-duty. 

— Form of Bonded Warehouse War- 
rant. 

C . — Form of Bond for the Removal of 
Spirit from a Licensed Distillery. 


[Stk Alarch, 1878 . 

An Act to consolidate and amend the law relating to the levy of Sea Customs duties. 

Whereas it is expedient to consolidate and amend the law relating to the 

Preamble. Gustoms-duties ; It is enacted as 

follows : — 


CHAPTER I. 


Preliminary. 

Short Utle. Act *18^^^* called The Sea Customs 

I^cal extent. Commence- It extends to the whole of British India, and 

^nto force on the first day of April 1878 

2 . [Repeal of enactments. References to enactments repealed Savina- nf 
appointments etc.] Repeatedly Act I of ^ a»ea. having ot 

Interpretation. 3; In this Act, Unless there be somethin^ reeou- 

nant m the subject or context, ® 

l[(«) “ Chief Customs-authority ’’ means the Central Board of Revenue 

=f Customs-autho- Central Board of Revenue Act, 

"'y- \ includes m relation to any power or dutv 

in the Omcial Gazette, transfer from the CentrS°r''"T'' notification 

to a Provincial Governmem or tHn oflSerof a P ° ^^nue -fand entrust 

section 124 (,) of the Government of India Act such'^c' Government ^der 

as the case may be] ;J * 935> stich Govei nmeiii or officer, 

" 

. c.il. 

an officer so in charge; to perform all, or any special, duties of 


Chief 


LEG. REF. 

* This sub-Gl. (a) was substituted by Act IV 
* 9?4 the original sub-CI. (a) which ran 
as follows : “Chief Customs-authority’* denotes 
the p^son authorised to exercise, subject to the 
L^al Govern^ment, the chief control in matter 

aI . opJatTs'!”’*'’'”’ 


* Substituted by A. O., 1937 for “to a Local 
^vernment, the Local Government or such 

i ®that^beha?f.” Government may appoint 

_ , ^ NOTES. 

— Intention and scope. 46 C.L T 
stores imported by G. I. P. not chargeable with* 
customs-duty. 25 Bom.L.R. 470=19:23 B. 423. 
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(d) 'o 1 5toms-p ort ** means anyplace^ [*] declared under section ii to 
‘ ‘Customs-port.** be a port for the shipment and landing of goods : 

(e) “ foreign ” port means ^[*] any place beyond 
Foreign port.** limits of British India : 


Vessel. 


“ Master. 


(f) “ vessel ** includes anything made for the 
conveyance by water of human beings or property : 

(g) “ coasting vessel ’* denotes any vessel proceeding frorri one customs- 

,, another customs-port, whether touching at 

oastmg vesse . any intermediate foreign port or not, or proceeding 

from or to a customs-port to or from a place declared to be a port under section I2 : 

(h) “ master,** when used in relation to any vessel, means any person, 

except a pilot or harbour-master, having command 
or charge of such vessel : 

(i) “ warehousing-port ** means any customs- 
port declared under section 14 to be a warehousing 
port : 

(j) “ warehouse ’* denotes any place appointed 
or licensed under section 15 or section 16. 

♦ 4= ♦] 

When any person is expressly or impliedly authorised by the owner of 

any goods to be its agent in respect of such goods for 
all or any of the purposes of this Act, and such autho- 
rization is approved by the Customs-collector, such 
person shall, for such purposes, be deemed to be the 

owner of such goods. 

5. Anything which a master is required or empowered to do under this 

Act may, with the express or implied consent of such 
master and the approval of the Customs-collector, be 
done by a ship’s agent. 

CHAPTER II. 


Warehousing port.** 
“ Warehouse.*’ 

a[ {k)* 


Agent of owner of goods to 
be deemed owner Cor cer- 
tain purposes. 


When ship’s agent may act 
fo r master. 


Appointment and Powers of Officers, etc. 


^[6. The Central Government may appoint such persons as it thinks fit, 

to be officers of Customs, and to exercise the powers 
conferred, and perform the duties imposed, by this 
Act, on such officers.] 

8. At any place for which there is no custom-house the Collector of the 

District and the officers subordinate to him shall. 
Performance of duties of unless the ®rCentral Government] otherwise directs, 

cli^to[!^house^^°*^ "" perform all duties imposed by this Act on a Customs- 

collector and other officers of Customs. 


Appointment of Customs- 
ofBcers. 


[ 


LEG. REF. 

* Words ‘except Aden’ omitted by A.O., i 937 * 

* Words ‘Aden and’ omitted by ibid. 

3 Sub-Gl. (/;) was inserted by Act IV of i 924 ) 
and now omitted by A.O. , i 937 * ^ 

* This S, 6 was substituted by Act IV 01 
1924 for the original section which ran as 

follows : — _ , 

“6. The Local Government of every place 

in which duties of sea cus— 
Appointment of toms arc leviable may 
Customs-officers. appomt such pers^ as it 

thinks fit to be officers of 

customs, and to exercise the powers conferred. 


and to perform the duties imposed by this Act 
on such officers. 

Every person so appointed 
Suspension and may be suspended or dis- 
dismissal of such missed by the Local Go- 
officers. vernment which appointed 

him.” 

* S. 7 omitted by A.O., i937- 

• Substituted for ‘Local Government’ by A.O. 

1937.. 

NOTES. 

Sec. 8. — Collector’s duty, 7 M. 42; se^ 4 
C.L.J. 268=10 C.W.N. 107. 
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Power to make rules. . 9- The Chief Customs authority may from time to 

time, ♦] make rules consistent with this Act 

(fl) prescribing and limiting the powers and duties of officers of Customs ; 

W regulating the delegation of their duties by such officers ; and 
(c) generally to carry out the provisions of this Act. 

lo. No Chief Customs-authority or Chief Customs-officer and no other 

^ . officer of Customs whom such Chief authoritv 

Customs-officers exempted auinority or 

from service on jury or inquest necessary to exempt on grounds 

or as assessors* public duty shall be compelled to serve on any jury 

or inquest or as an assessor. 

CHAPTER III. 

Appointments of Ports, Wharves, Custom-houses, Warehouses and 

Boarding and Landing-stations. 

II. ^The Chief Customs-authority may from 
time to time, by notification in the Official Gazette 

(а) declare the places 3[* * which alone shall be ports for the 

shipment and landing of goods ; 

( б ) declare the limits of such ports ; 

(c) appoint proper places therein to be wharves for the landing and shipping 
of goods or of particular classes of goods ; f e 

(</) declare the limits of any such wharf ; 

(e) alter the name of any such port or wharf ; and 

(/) declare what shall, for the purposes of this Act, be deemed to be a customs- 
house, and the limits thereof. 

12 . (i) 2 The Chief Customs-authority may also from time to time in like 

manner declare places to be ports for the carrying on 

''trade custom'^^^rfo d V'" or with any spefified 

custonis-port, ^nd for no other purpose. 

13 ' 


Power to appoint ports, 
wharves and custom-house. 


The Central Government may from time to time direct, bv notifiratIr»r» 

in the Official Gazette, that all goods or any spe5fied 
Power to declare that foreign class of goods imported from or exported to anv foreign 

a customs-port sLll, with'rjcf^S 
purposes. rations and on such conditions (if any) as it thinks fit 

treated for any of the purposes of this Act as goods 
imported from, or exported to a Customs-port, as the case may be. ® 

14 . 2 [The Chief Customs-authority] may from time to time declare Iw 

notificd^rion in the G^azcit^ ^ 

Power to declare Ware- r>ort <;hall ^ nat any CUStorns- 

housing ports. be a warehousing port for the purposes of 

15 . At any warehousing port, the "[Chief Customs-officer] may from t' 

to time, appoint public warehouses wherein dutiablr 
Power to appoint public goods may be deposited without navment 1 I 

-r.housc3. on the first importation thereof, an/m^ cancel such 

appointment. ^ suen 


LEG. REF. 

‘Repealed by Act IV of 1914. 

* The words “The Chief Customs-authority’* 
were substituted for “The Local Government or 
If so authorized by the Local Government, the 


by Act IV of 102.. 
“within the territories adiiiini*. 
tered by ,t Av^cre repealed by Act IV of 1924. 
•Substituted by Act IV of 1914. ^ ^ 
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license. 


Revocation of licence. 


1 6. At any warehousing port the ^[Ghief Customs- » 

Power to license private officer] may from time to time license private warehouses 

wherein dutiable goods may be deposited as aforesaid. 

Every application for a license for a private warehouse shall be in writing 

TT ^ c V ,• r shall be drawn up in such form as is from time to 

Form of application for prescribed by the ‘[Chief Customs-officer], and 

shall be signed by the applicant. 

Every licence granted under this section may be cancelled on conviction 

of the licensee of any offence under this Act relating 
to warehouses, unless it is otherwise provided in the 
licence, or on the expiration of one month’s notice in writing given to the licensee 
by the Chief Customs-officer. 

17. The ^[Ghief Customs-officer] may from time to time appoint, in or near 
. any customs-port, stations or limits at or within which 

vcsscls arHving at, or departing from, such port shall 
bring-to for the boarding or landing of officers of 
Customs and may, unless separate provision therefor has been made under the 
Indian Ports Act, 1875, direct at what particular place in any such port vessels 
not brought into port by pilots shall anchor or moor. 

CHAPTER IV. 

Prohibitions and Restrictions of Importation and Exportation. 

Pr No goods specified in the following clauses shall 

o 1 1 ions. brought, whether by land or sea, into British India : 

(a) .[*.*. *] 

(b) counterfeit coin ; or coin which purports to be Queen’s coin of India, 
or to be coin made under the Native Coinage Act, 1876, but which is not of the 
established standard in weight or fineness ; 

(c) any obscene book, pamphlet, paper, drawing, painting, representation, 
figure or article ; 

3 [ (d) goods having applied thereto a counterfeit trade-mark within the 
meaning of the Indian Penal Code, or a false trade description within the meaning 
of the Indian Merchandise Marks Act, 1889] ; 

3 [ (^) goods made or produced beyond the limits of ^[British India] and 
having applied thereto any name or trade-mark being, or purporting to be, 

♦ * * *] the name or trade-mark of any person who is a 

manufacturer, dealer or trader in ^[British India] unless — 

(i) the name of trade mark is, as to every application thereof, accompanied 
by a definite indication of the goods having been made or produced in a place 
beyond the limits of ^[British India] and 

®[ (ii) the country in which that place is situated is in that indication indicated 
in letters as large and conspicuous as any letter in the name or trade-mark, and 
^[in the English language].] 

’[ (f) piece-goods, such as are ordinarily sold by length or by the piece, 
which — 

(i) have not conspicuously stamped in English numerals on each piece 
the length thereof in standard yards, or in standard yards and a fraction of such 
a yard, according to the real length of the piece, and 


LEG. REF. 

^Substituted by Act IV of I 9 i 4 ' 
^Repealed by Act HJ 
•Substituted by Act IV of 1889. 
•Substituted by Act II of 1941. 
•Repealed by Act XVI of 1904. 


•Substituted by Act IX of 1891. 

’Added by Act IV of 1889. 

NOTES. 

Sec. 18 (d). — Collector’s power to detain 
such go^ds. 34 C. 511 ; see i Weir 557. 


S. 191 
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^[(U) have not been conspicuously marked on each piece with the name 
of the manufacturer, exporter or wholesale purchaser in India of the piece and] 
^[(>“)] have been manufactured beyond the limits of India, or 

'[(iv)]having been manufactured within those limits, have been manufactured 
beyond the limits of British India in premises which, if they were in British India 
would be a factory as defined in the Indian ^[Factories Act, 1934] ; 

iff) goods made or produced beyond the limits of British India and 
intended for sale, and having applied thereto, a design in which copyright exists 
under the Indian Patents and Designs Act, 1911, in respect of the class to which 
the goods belong or any fraudulent or obvious imitation of sucli design except 
when the application of such design has been made with the licence or written 
consent of the registered proprietor of the design ;] 

C^) matches made with white phosphorus]. 

W goods which are required by a notification under section 12-A of the 
Indian Merchandise Marks Act, 1889, to have applied to them an indication of 
the country or place in which they were made or produced, unless such goods 
show such indication applied in the manner specified in the notification ; 

(t) cotton yarn such as is ordinarily imported in bundles, if 

(i) the bundle containing such yarn has not been conspicuously marked 
with the name of the manufacturer, exporter or wholesale purchaser in India of 
the goods, or 


(ii) such bundle has not been conspicuously marked with an indication 
of the weight and the count of the yarn contained in it, in accordance with the 
rules made under section 20 of the Indian Merchandise Marks Act, 1889, and 

(iii) the yarn has been manufactured beyond the limits of India, or 

(iv) having been manufactured within those limits, has been manufactured 

beyond the limits of British India in premises which, if they were in British India 
would be a factory as defined in the Factories Act, 1934 ; * 

(j) cotton sewing or darning thread, if — 

i) the units in which the thread is 
marked with the name of the manufacture 
India of the goods, or 


supplied have not been conspicuously 
, exporter or wholesale purchaser in 


(11) if each unit has not been conspicuously marked with an indication of 
the weight of thread contained in it and the grist number in accordance with the 
rules made under section 20 of the Indian Merchandise Marks Act, 1889, and 

(iii) the thread has been manufactured bevond the limits of India 

(iv) having been manufactured within those limits, has been manufactured 

beyond the limits ot British India in premises which, if they were in British 
would be a factory as defined in the Factories Act, 1934.] ’ 


The Central Government may from time to time, bv notifirafir^r* 

the Official Gazette, prohibit, or restrict the 
or taking by sea or by land goods of any specified 
description into or out of British India ^[across anv 
customs frontier as defined by the Central Government] 


*9 


Power to prohibit or res- 
trict importation or exporta- 
tion of goods. 


LEG. REF. 

*■ Sub-CI. (ii) inserted and old clauses (ii) 
and (iii) renumbered as (iii) and (iv) by Act if 
of 

*Substitutcd by Act II of 1941. 

*Sec. 18 cl (fT) inserted by Act XU of 1939. 

*Addcd by Act V of 1913. 

•Clauses (A), (i) and (j) inserted by Act II 
of 194 * • 

•Substituted by A.O., 1937. 

CC M.— 363 


19 .— 5 '« 33 6.380=11 Bom.L.R. 221 _ 
1 l.C. 343. The word -‘issued” means “that 
which proceeds from any source.” The words 
“books issued by M.N. Roy” in the notification 
of Governor-General in Council issued under 
S. 19 of the Act, mean “any book written as 
well as published by him'\ 1937 C, 40= IX 
B. (1937) Cal. 774. 


4498 


The Civil Court Manual (Imperial Acts). 


£S.|19->*V 


^[19-A. (i) Before detaining any such goods as are dr may be specified in 

^ . _• c ■ under section 18 or section ig, as the case may 

of goods whoso importation is taking any further proceedings with a view to 

prohibited. the contiscation thereof under this Act, the Chief 

Customs-officer or other officer appointed by the 
“[Chief Customs-authority] in this behalf may require the regulations under this 
section, whether as to information, security, conditions or other matters, to be 
complied with, and may satisfy himself in accordance with those regulations that 
the goods are such as are prohibited to be imported. 


(2) The Central Government may make regulations, either general or 
special, respecting the detention and confiscation of goods the importation of which 
is prohibited, and the conditions, if any, to be fulfilled before such detention and 
confiscation, and may by such regulations determine the information, notices and 
security to be given, and the evidence requisite for any of the purposes of this section 
and the mode of verification of such evidence. 


(3) Where there is on any goods a name which is identical with, or a colour- 
able limitation of, the name of a place in the United Kingdom, “[India or British 
Burma], that name, unless accompanied in equally large and conspicuous letters, 
and ^[in the English language), by the name of the country in which such 
place is situate, shall be treated for the purposes of sections 18 and 19 as if it 
were the name of a place in the United Kingdom “[India or British Burma.] 

(4) Such regulations may apply to all goods the importation of which is 
prohibited by section 18 or under section 19, or different regulations may be made 
respecting different classes of such goods or of offences in relation to such goods. 

(5) The regulations may provide for the informant reimbursing any public 
officer and the “[Central Government] all e.xpenses and damages incurred in respect 
of any detention made on his information, and of any proceedings consequent 
on such detention. 


®[ (6) All regulations under this section shall be published in the Gazette 
of India and with the consent of the Provincial Government concerned, in the 
Official' Gazette of each Province] . 

CHAPTER V. 

Lew of, and Exemption from. Customs-duties. 


20. Except as hereinafter provided, customs-duties shall be levied at such 
, rates as may be prescribed by or under any law for 

Goods dutiable. time being in force, on — 

(a) goods imported or exported by sea into or from any customs-port from 
or to any foreign port ; 

(^) opium, salt or salted fish imported by sea from any customs-port into 
any other customs-port ; 


(r) goods brought from any foreign port to any customs-port, and, without 
payment of duty, there transhipped for, or thence carried to, and imported at, 
any other customs-port ; and 


LEG. REF. 

'Inserted by Act IV of 1889. 

■Substituted by Act IV of 1914. 

®Tlie Words “British India which were 
inserted by A.O., *937 have been substituted 

by the word “India” by Act II of 1941. 

*Substiixitcd by Act II of 1941, S. ii. 

■-.ubstituted for ‘Secretary of State for India 
in Council’ by A.O., t 937 - 


■This new Sub-S. (6^ was substituted for the 
old one by ibid. 

NOTES. 

Sec. 19 -A. — Enquiry under the section limit* 
ed in its character. 4 C.L.J. 268=^10 C.W.N. 
107. 

Sec. 19 -A. ( 2 ) — Absence of re^uladons im- 
material. 34 C. 511. 
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cases, 

duty. 


24 


21. Except as othertvise expressly provided by any law for the time beine: 

Goods partially composed of tbie^^et ereof any article liable to duty under 

dutiab ‘^icles/ O'- ingredient shall be charKeabfc 

goods if they were entirely composed of s^^h^'a^i^f or^fcom^o^eTf ‘‘r’’ 

one article liable to duty, then with the full du^r^hich wou^'gr^avab^^^on 
goods If they were entirely composed of the article charged with th^'lTighest ^at^of 

22. The Central Government may, from time to time, by notification in 

Power to fix tariff-values. the Official Gazette, fix for the purpose of levvine- 

by sea on which custom-duties^ a^re by la'w '^mnosed^a exported or imported 

fixed by any Tariff Act for the dme^beC^for^r"^’' alter any such values 

23. The Central ^^ov^nment may from time to time, by notification in the 
General power to exempt Official Gazette, exempt any goods imported into o,. 

from custams<lot.cs. exported front, British India or into or from any specified 

duties leviable on such good^ any part of th J Customs 

=[The Chief Customs-authoruyj may, ‘[with the previous sanction of the 

Power to authorbe in special Semp"*! from XTavm t each case, 

ses. exemption '^from of mi exreminoaP ^T "' circumstances 

exceptional nature, to be stated in such order 

Soods on which customs-duties are leviable ^ 

The Customs-collector may, subject to any general rules relatin*^ to the 

Baggage in actual use. I ®^*PP*'^g passenger’s baggage and the 

may be made under sectlomas^ oTd^tV"ry«^ba^g\^“l°5°7^ 
for this purpose may determine, subject to any such rules^ svb 
shall be treated as baggage in actual uie, or as gooS subject to du^ 

25. If goods produced or manufactured in British India be imported into 

Re-imported articles of conn- fhSl * 1^6 Ti^lTm* afi^tT . ^“'■'='gn PO’h such goods 

rry produce. ^e i-ble^o^all^the duties^ ^e' fb 

not so produced or manufactured are liable on tL first importaUon’Ihereof 
Provided that, if such importation takes place within 
„ exponation of such goods and ir ? 

... . satisfaction of the Customs-collector 'tha't'^'Jhr'^ 

in such goods has continued in the person by whom or on wb.^. ^ property 

were exported, the goods may be admitted wirhout payment oYduty 

26. Any goods produced or manufactured in British India svhirb b=. u 
Bxebe-dnw on impnr.a- anT^ratv^^rexcire^ has 

tion of certain cuuntry goods, berng imported inm"any :us.oms-;orr''be’ “T 

case otherwise directs by special order to oavment particular 

which goods of the like ki nd and qualify are li^le at luc’lf porb“*^’ 

LEG. REF. 

'The proviso which ran as follows was repealed 
by Act VIII of 1924 “Provided that no .such 
dyties shall be levied on goods belonging to the 
Government.’ . 

•This secuon, so far as it relates to the 
Indian Tariff Act. IV of 1916. has been repeal- 


proviso 


ed by Act IV of 1916. 

by Act IV of 1924!^ Government” 

Jlnierted by Act VIII of 189... 

•Subsututed by Act IV of 1914, 
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^ 7 ’ goods derelict, jetsam, flotsam, and wreck, brought or coming into 

any place in British India, shall be subject to the 
Goods derelict and wreck. same duties, if any, to which goods of the like kind 

are for the time being subject on importation at any 
customs-port, and shall in other respects be dealt with as if they were iniported 
^ foreign port, unless it be shown to the satisfaction of the Customs-collector 
that such goods are the produce or manufacture of any place from which they arc 
entitled to be admitted duty free. 

28. Provisions and stores produced or manufactured in British India, required 

use on board of any vessel proceeding to any 
stores'''’mry be^shipped free foreign port, may be shipped free of duty, whether 
of duty. customs or excise, in such quantities as the Customs- 

collector determines with reference to the tonnage 
of the vessel, the numbers of the crew and passengers, and the length of the voyage 
on which the vessel is about to depart. 

Provided that no sum shall be so shipped on any vessel going on a voyage 
of less than thirty days’ probable duration. 


29. On the importation into, or exportation from, any customs-port of any 

goods, whether liable to duty or not, the owner of 

«c°'Tyod/^n"bilT.of-ent^ ^is bill-of-entry or shipping bill, 

or shippmg-bill. the case may be, state the real value, quantity and 

description of such goods to the best of his knowledge 
and belief and shall subscribe a declaration of the truth of such statement at the 
foot of such bill. 


In case of doubt, the Customs-collector may require any sdeh owner or 

any other person in possession of any invoice, broker’s 
Power to require production note, policy of insurance or other document, whereby 
o invoice, etc. real value, quantity or description of any such 

goods can be ascertained, to produce the same and to furnish any information 
relating to such value, quantity or description which it is in his power to furnish. 
And thereupon such person shall produce such document and furnish such 
information : 

Provided that, if the owner makes and subscribes a declaration before the 
Customs-collector to the effect that he is unable, from want of full information, 
to state the real value or contents of any case, package or parcel of goods, then 
the Customs-collector shall permit him, previous to the entry thereof, (i) to open 
such case, package or parcel, and examine the contents in presence of an officer 
of Customs or (2) to deposit such case, package or parcel in a public warehouse 
appointed under S. 15 without warehousing the same, pending the production 
of such information. 




Real value ” defined. 


30. For the purposes of this Act the real value 
shall be deemed to be 


(a) the wholesale cash price less trade discount, for which goods of the 


NOTES. 

Sec. 30 . — Ss. 29 and 30 not to be pressed 
against the tax-payer beyond their plain intend- 
ment : 56 B- 313 (P.C.). 

Jurisdiction to determine real value. 
— The jurisdiction to determine the real 
value of the goods is vested by the legislature 
in the Customs- Officer and it is well settled tliat 
he has conformed to the statutory provisions of 
the law in arriving at his decision, the Coimt 
cannot sit in appeal against it or re-try the 
question at issue. In such a case, the question 
ol burden of proof hardly arises. 164 I.C. 

X036 S. 127 = 30 S.L.R. 304. 


Sec. 30 (a). — The application of Cl. (<3) ofS. 30 
does not depend upon any hypothesis to the effect 
that at the time and place of importation an in- 
definite amount of further goods added to the 
available supply has had effect upon the whole- 
sale price. Ordinarily, at the time of making out 
the bill of entry there will not be an actual price 
relating to the goods themselves and complying 
\sdth the requirements of GI- (a). As a rule, 
therefore, the price appropriate to the goods 
under assessment will under the clause be deduct- 
ed, if at all, from actual prices relating toother 
goods of like kind and quality. But there is 
an actual price for the goods themselves at the 


S, 30] 
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like kind and quality are sold, or are capable of being sold, at the time and place 
of importation or exportation, as the case may be, without any abatement or deduc- 
tion whatever, except (in the ca.se of goods imported) of the amount of the duties 
payable on the importation thereof; or, 

(b) where such price is not ascertainable, the cost at which goods of the 
like kind and quality could be delivered at such place without any abatement or 
deduction except as aforesaid. 


NOTES. 

time and place of importaiion and if it is a 
“wholesale cash price less trade discount”, the 
clause is not inapplicable for want of sales of 
other goods. The goods under assessment may 
under Cl. ('7) be considered as members of 
their own class ctven although at the lime and 
place of importation there arc no other members 
and the price obtained for them may correctly 
represent the price obtainable for goods of tljc 
like kind and quality at the time and place of 
importation. 65 I. A. 32 = I.L.R. (i938> Born. 
240=1938 A.L.J. 87“fc)38 P.C. *'^=('1938) 

I M.L.J. i6t (P.C.). Sre also 32 S.l^.R. 87 = 
1937 Sind. 293 ; 1936 Bom. 356. The words 
“time and place of importation” in snb-s. (n) 
of S. 30 must be eiven a reasonable construc- 
tion. Plainly, time cannot refer to the precise 
moment of time at which the goods arc im- 
ported, tli.Tl is, unloaded from the ship. There 
must be a reasonable time in which a sale can 
take place. “Place of importation*’ cannot mean 
the exact ^pot of land on which the goods are 
landed \vhethcr o»i th<* wharf or on the shore. 
It must co\Tr a wider area, namely, ilie place 
such as Madras, Bombay. Karachi, orelswherc, 
as the case may be. at which the goods are 
imported. The phrase “time and place of im- 
portation” must n') tlouht be considered in 
relation to the particular facts of anv given ca.se. 
In dealing with commodities, the market price 
of which may vary from day to day. one would 
have to take the price ruling on the dav of 
importation in considering the price at which 
goods of like kind and qiaahty arc capable of 
being sold. 60 B. 551*30 Bom.L.R. 283 = 
1936 Bom. 35O. What the Court has to find 
under .S. 30 (a) is a sale of the goods at a 
wholesale cash price, and it is not legitimate to 
dissect the actual price paid, deduct from it 
such portion.s as may be ascertained to repre- 
sent .something other than the price of the goods, 
e.g., the cost of service, and then say that the 
residue left is the wholesale cash price of the 
goods. 60 B. 55 t- The appellants, importers into 
India of cars issued from time to time a price 
list arid the terms of business between them and 
the distributors of such cars, sverc that the 
retail pnee to be charged by the distributor to 
the public was that stated in the pric e Hst cur- 
renit at the time of arrival of the vehicles in 
India and the pnre payable by the distributor 
to the appellants was the .same price less a 
certain dneount. The distributor had 
I? price bcfor«* obtaining delivery 

Dehvery was given by the appellants “free on 
rail, save in the case of the authorized dealers 

A » Bombay itself, viz.. Ford 

AutomoUles (India), Ltd., to whom delivery 
was made at their own war<-house in Bomh.^v. 
Inc price mentioned in the t*iice. list was in 


all cases for a vetucle in running order, and the 
same was true of the contract between the ap- 
pellants and the distributors. Held, that the 
appellants* price to their distributors was a 
wholesale price within the meaning of S. 30. It 
was a cash price. The cars were invoiced a few 
days before arrival of the ship and the price 
became fixed (hen and not before. The sales 
were therefore sales at the fim<* and place of 
importaiion in every reasonable sense. Held., 
further, that the overhead charges had no bearing 
upon any matter arising under Cl. (77) of S. 30. 

I-A. — I.I,.R. (193O) Bom. 249 = 40 

Bom.L.R. 2C<)=1938 P.C. I3 = (i938) i M.L. 
J. i6t fP.C.L See also 1936 Bom. 356. The 
word ‘ascertainable* in Cl. (A) of S. 30 imports 
more than could be satisfied by the result ofa 
mere estimate. On the other hand the langu- 

section— “or are capable of being 
.sold — does not exclude «'ill possibility of arriving 
at the price defined by Cl. (<7) upon the basis 
of an actual pcice. »hough some adjustment may 
be needed to eliminate the difference, e.g., bet- 
ween cash and a month’s credit. 65 I.A. 32 = ! L 

249 =(i 938 )i M.L.J. 161 (P.C.). 
Wholesale cash price — Meaning. 24 Bom.L.R. 

^^•,' 2^7 = 47 B. 174 ; B. 313 (P.C.) 

J he ivhoh^ale cash price*' under S. 30 (<7) is the 
price current for staple articles, the amount of 
which, il not a .subject of daily publication in 
the press, is easily ascertainable in the appro- 
pnatc trade circles. A special low price allow 
cd by tlic maniifai iurers in consideration of the 
impoi u*i purchasing a big lot is an exceptional 
one outside the ordinarv^ channels of business and 

the true cost at which goods 
of the like kind and quality could be delivered 
III India Within the meaning ofS. 30 (ft). That 
cannot therefore be taken as the real value of 
the goods under S. 30. 30 S.L.R. 304. 

applies when the wholesale price 
ascertainable. 30 S.I..R. 304 ; 56 B. 313 
( 1 . C. >. See also 60 B. 551*1936 B. 356, for 
object of this clause. In a prosecution of an 
importer of goods for abetment of cheating bv 
causing a false declaration to be made of the 
real value of the goods as defined in S. 30 (ft) 
of the Sea Customs Act. it is not sufficient to 
prose that the Customs Officers in fact applied 
b. 3^0 (ft) of the .Art. or that the importer sought 
to have ihc real value determined under S. 30 
( ). It js int'uiTibent on the pro'sreution to 
prove that those conditions were fulfilled which 
entitled the Customs-Omcers to apply S. 30 (d) 
an<l not S. 3r) (^). in other words, the prosecu* 
Uoii must prove that the price mcniioncd in 
S. 30 could not be ascertained. 46 C.W.N. 
414.^ The mere fact that an imponcr paid a 
P^^lcular price for a particular goods is not 
sufficient to prove that that price is the real 
value for the purposes of S. 30 (b). It must 
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31. Goods chargeable with duty upon the value thereof, but for which a 
Examination of ad valorem fP^cihc value is not fixed by law for the purpose of 

levying duties thereon, shall, without unnecessary 
t . delay, be examined by an officer of rjii«5toTYi« Tf 

value of such goods is correctly stated in the bill of entry 
pping bill, the goods shall be assessed in accordance therewith. 

32. If It appears that such goods are properly chargeable with a higher 

a ^ or amount of duty than that to which they would 

ffiU of e ^Lted in 

y owner. the bill of entry or shipping bill, such officer may detain 

such goods. ^ 

to the owner detaining officer shall forthwith give notice in writing 

by ffin^^ and rhT n f ^ n”" the value thereof as estimated 

such Tetendon ^ Customs-collector shall, wdthin two clear w-orking days after 

paries bra^naed"' reasonable period as may with the conseni of the 

arranged, determine either to deliver such goods on payment of duty 

CnsroJfniu ^[the Central Government], the 

to be ^nid u. amount stated in the bill as their real value 

if thev^h^d K.O. in full satisfaction for such goods in the same manner as 

Offi^l by ordinary sale, and shall, after due notice in the 

tl,™ <^azeite or some local newspaper, and without unnecessary delay, cause 
tnem to be put up to public auction in wholesale lots for cash on delivery. 

deems the highest offer made at such sale to be 
inadequate, he may either adjourn the sale to some other day, to be notified as 


, ^ ^ LEG. REF. 

* Substituted by A. O., 1937. 

NOTES. 

be shown that goods of tJic like kind and quality 
could not be delivered at that place at a lower 
price. Therefore, an offence of cheating by 
“causing a false declaration to be made of the 
real value’’ of goods cannot be made out against 
an importer, when all that is alleged against 
him is that he gave an estimate of the real 
value of the goods imported and furnished false 
evidence in support of that estimate. 46 C.VV. 
N. 414. 

Secs. 30 , 31 and 32 : Courses open to 

CUSTOMS officer WHEN DECLARED VALUE IS NOT 
THE REAL v.^LUE. — The Soa C'ustoms .Act con- 
templates three procedures which a customs 
officer may adopt if he finds the declared value 
to be incorrect. He may proceed to fix the real 
value in the manner laid down by S. 30 and 
levy customs duty accordinolv. He may, if he 
so wishes, detain the goods with the object of 
enabling the Collector of customs to decide 
whether the goods should be delivered to the 
importer on payment of dufv in accordance with 
the declaration made by him, or to buy the 
goods. Lastly, the customs-officer duly authori- 
zed in that iDehalf may forfeit the goods and at 
the same time impose a penalty by way of 
fine as contemplated by S. 167 of the Act. 1936 
Sind 127=30^ S.r..R. 304. S» 30 and 32 relate 
only to particular class of goods, non-tariff 
value goods, ad valore-n goods. In the case 


of tariff-value goods, the assessment is under the 
general powers and the power to detain under 
the general power. I.L.R. (1939) 2 Cal. 541 = 
1940 Cal. 174. 

Sec. 32 : Construction — Option to buv 

GOODS UNDER- VALUED RiGHT OF OWNER OF GOODS 

TO ENFORCE PURCHASE,— S. 32 docs not cmpowcr 
an importer to compel the Customs-Officer 
either to accept his declared value as correct, or 
if he challenges it. to buy the goods on behalf 
of Government at the declared value. The 
option lies with Government to buy the goods 
in fit cases and not with the importer. The use 
of the expression ‘may’ in the first part of S. 32 
makes at abundantly clear tnat the option lies 
with Customs-Officer to detain the goods for the 
purpose of that section, if he so wishes. It is only 
when the Customs-Officer acts under that section 
that the procedure laid down in the rest of the 
section.comes into play. 164 T.C. 583=1936 Sind 
*^ 7 - The fact that S, 32. Sea Customs Act, refers 
to the delivery of goods detained by the Collector 
docs not exclude the application of S. 415, I.P. 
Code, in appropriate cases when it is clear that 
thc'acts necessary to constitute an offence under 
that section and to attract its application exist. 
32 S.L.R. 87= 1937 Sind 293. S. 32 of the Sea 
Customs Act does not empower an importer to 
compel the Customs-Officer either to accept the 
declared value by him as correct, or, if be chal- 
lenges it, to buy the goods for the Government 
at the declared value. To interpret ffie section 
in that way would be erroneous. 30 SX-R. 304. 

= 1936 Sind 127. * 
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aforesaid, or buy in the goods, and without unnecessary delay dispose of them for 
the benefit of '[the Central Government]. 

If the proceeds arising from such sale exceed the sum paid to the owner, 
together with (in the case of goods imported) the duty to which the goods arc 
liable and all charges incurred by '[the Central Government] in connection with 
them, a portion not exceeding one-half of the overplus shall, at the discretion of 
the Chief Officer of Customs, be payable to the officer who detected the under- 
valuation of the goods. 

Nothing in this section shall prevent the Chief Officer of Customs, when 
he has reason to believe that any such undervaluation was solely the result of accident 
or error, from permitting the owner of the goods, on his application for that purpose, 
to amend such entry, on payment of such increased rate of duties on the excess of the 
amended over the original valuation, or on such other terms as the Chief Officer 
of Customs niav determine. 


Abatement allowed 
damaged goods. 


on 


33. If, on the first examination of any such goods under section 31, the owner 

thereof states in writing that such goods are, in conse- 
quence of damage sustained before delivery of the 
bill of entry, of value less than that stated in such 
bill, the Gusioms-collector, on being satisfied of the fact, may allow abatement of 
duty accordingly. 

„ . . , . , . The reduced duty to be levied on such goods 

^ niay be ascertained by either of tlie following methods, 

ill the option of the owner : — 

(a) the real vjilue ot such goods may be fixed on aupraisement bv an officer 
of Customs and the duty may be assessed on the value so fixed ; or 

(/#) the goods iTiiiy, after due notice in the Official Gazette or some local 
newspaper, be sold by public auction at such lime (within thirty days from the 
flate of delivery of the I)ill of entry), and at such place, as the Customs-collector 
appoints ; and the duty niiiy be assessed on the gross amount realised by such 
sale, without any abatement or deduction, except Cin the case of goods imported) 
of so much as represents the duties payable on the importation thereof. 

34.. When any goods, the value of which has been fixed by law for the purpose 

r . levying duties thereon, have, before delivery of 

goods. entry, deteriorated to the extent of more 

than one-tenth of their value, the duly on such goods 
shall, if the owner thereof so desires, be assessed ad valorem. 


The real value of such goods shall be ascertained as provided in section 
33; and the duty shall be assessed thereon. 

^[34~A. Where the Customs-collector is satisfied that any goods on which 

Abatement of duty OM good, not on value, and 

on which duty is levied on are of a kind to which the Central Government 

quantity. has, by notification in the Official Gazette, declared 

, - ... . that the provisions of this section shall apply, have 

before delivery of the bill of entry deteriorated to the extent of more than one- 
tenth o their value, he may allow an abatement of duty proportionate to the 
extent of such deterioration.] 

35- No abatement of duty on account of ^[any deterioration] shall be allow ed 

No abatement when duty b spirit or beer, or ®[save as provided by section 

levied On quantity. 34"*'^J t^ti <iny Other articles on which duties are levied 

on quantity and not on value. 


LEG. REF. 
Substituted by A. O.. 1937. 
•Added by Act \’IIIof 1927. 

•The wonds “any deterioration** 


stituted for the word “damage” and **save as 
provided by S. 34-A*’ were inserted by Ac\ 
Vm of 1927. 

were sub* 
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36. Except as provided in section 94, no amendment of a bill of entry or 
^ ^ . . shipping bill relating to goods assessed for duty on 

of ^lll oV^tr^^or^hip^SS- quantity or description thereof 

bill. Shall be allowed after such goods have been removed 

from the custom-house. 

37 The rate of duty and the tariff-valuation (if any) applicable to any 

.... _ . goods imported shall be the rate and valuation in 

or force on the date on which the bill of entry thereof is 

delivered to the Customs-collector under section 86 : 

^[Provided that, if such goods are warehoused under this Act, the rate 
and valuation (if any) applicable thereto shall be the rate and valuation in force 
on the date®[of the actual remov^ of such goods from the warehouse in the case 
of goods delivered out of a warehouse for home consumption, and in the case of 
goods delivered out of a warehouse for removal under bond to be re-warehoused 
where the duty is paid on such goods without their being re-warehoused, the rate 
and valuation (if any) in force on the date on which duty is paidj.] 

Explanation . ~~ — A bill of entry shall, for the purposes of this section, be deemed 
to be delivered when it is first presented to the proper officer of Customs. 

38. The rate of duty and tariff-valuation (if any) applicable to any goods 

, I exported shall be the rate and valuation in force when a 
or tariff-valuation. shipping bill of such goods is delivered under sec- 
tion 137 : 

^[P**<^yided that where the shipment of any goods is permitted without 
^ bill, or in anticipation of the delivery of a shipping bill, the rate of duty 

applicable shall be the rate and valuation in force at 
the time when shipment of the goods commences.] 

39. When customs-duties or charges have been short-lived through inad- 

p ♦ r j • vertcnce, error, collusion or misconstruction on the 

evied*^rcrroncomry 'refunded officers of Customs, or through misstatement 

as to real value, quantity or description on the part 
of the owner, 

or when any such duty or charge, after having been levied, has been, owing 
to any such cause, erroneously refunded, 

the person chargeable with the duty or charge so short-levied, or to whom 
such refund has erroneously been made, shall pay the deficiency or repay the amount 
paid to him in excess, on demand being made within three months from the date 
of the first assessment or making of the refund ; 

and the Customs-collector may refuse to pass any goods belonging to such 
person until the said deficiency or excess be paid or re-paid. 

40. No customs-duties or charges which have been paid, and of which re- 
payment, ^\•holly or in part, is claimed in consequence 
of the same having been paid through inadvertence, 
error or misconstruction, shall be returned, unless 
such claim* is made within three months from the date 
of such payment. 

The Customs-collector may, if he thinks fit, instead of requiring pay- 

ment of customs-duf ies and charges due from any 
anH Wn mercantile firm or public body, at the time such duties 

duties and charges. charges arc payable under this Act, keep with 

such firm or body an account current of such duties 
and charges. Such account shall be settled at intervals not exceeding one month. 


No refund of charges er- 
roneously levied or paid, unless 
claimed within three months. 


41 


LEG. REF. 

' Substituted by Act VIII of 1889. 


* Substituted by Act IX of 1915 
® Added by Act XII of 1914. 
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and such firm or body shall make a deposit or furnish security sufficient in the 
opinion of the Customs-collector to cover the amount which may at any time 
be due from them in respect of such duties and charges. 

CHAPTER VI. 

Drawback. 


42. When any goods, capable of being easily identified, which have been 

Drawback allowable on re- into any customs-port from any foreign 

export. ^nd upon which duties of customs have been 

paid on importation, are re-exported by sea from such 
customs-port to any foreign port, or as provisions or stores for use on board a 
ship proceeding to a foreign port, seven-eighths, l[or in the case of silver bullion 
the whole,] of such duties shall, except as otherwise hereinafter provided, be repaid 

Provided that, in every case, the goods be identified to the satisfaction of 
^ t- * r Customs-coJlector at such customs-port, and that 

drawback. re-export be made within two years from the 

dale of importation, as shown by the records of the 
custom-house, or within such extended term as the Chief Customs-authority ^[or 
the Chief Cusiom--officer], on sufficient cause being shown, in any case determines : 

^[Provided further that the Chief Customs-officer shall not extend the 
term to a period exceeding three years.] 

43. When any goods, having been charged with import duty at one customs- 

r, . , , and thence exported to another, are re-exported 

a'nd - aforesaid draw^back sliall’ be allowed on 

thcncc to foreign port, SUCH goods as 11 they had been so re-exported from the 

former port : 

Provided that, in every such case, the goods be identified to the satisfaction 
Proviso. tile officer in charge of the custom-house at the 

• T • f of final exportation. and that such final exportation 

be made within three years from the date on which they were first imported into 
British India. 

3[43-A. (i) Notwithstanding anything hereinbefore contained, the re- 

Drawback cm goods taken respect of goods which 

into use between impor- ‘ ‘^ken into usc^ bet\veen importation and 

tation and re-exportation. re-exportation shall be suliject to the provisions of the 

rules made under sub-section (2). 

... (?) Central Government may, subject to the condition of previous 

publication from time to time, by notification in the Official Gazette, make rules, 

in respect of goods which have been taken into use between importation and re- 
exportation, — ^ 

(a) modifying the arnount of duty whicli sliall he repaid as drawback on 
any such goods or class of such goods or 

or clasi oV L'^h good!, or" ^uty as drawback on any such goods 

varying the conditions for the grant of drawback on any such goods or 

class of such goods by restricting the period after importation within which the 
goods must be re-exported.] vvinc-n me 

44. A drawback of the whole of the customs-duties shall be ailo^vcd on 

Drawback of dutirs on wine 
and spirit allowed for officers 
of Navy. 


wane and spirit intended for the consumption of any 

Majesty’s Navy, on board of any of 
Her Majesty’s ships in actual service, unless such 

of duty on the first entry thereof.''""^ warehoused without payment 


LEG. REF. 

‘ inserted by Act XV' of 1930 

C. C- M.— 564 


Inserted by Act IV of I9t4. 
Inserted by Act XXI of 1934 
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. The quantity of wine and spirit on which drawback may be so allowed 

in any one year for the use of such officers shall not exceed the quantities hereinafter 
aliowed for each such officer respectively, that is to say — 


For every Admiral 

V ce- Adnirral 

Hear Admira 1 

Captain of 1st and 2 nd rate 

Captain of 3 rd, 4 ih and 5 th rate !! 

other Commaiiding officer Marine <jfficer. 

Master, Purser or Surgeon 


Gallons. 

1.260 

1,(50 

840 

630 

420 

105 


45 - Every person clearing and claiming drawback for wine or spirit, as 

Persons entering such wine shall state in the shipping bill the 

or spirit for drawback to ot tne otticer lor whose use such wine or spirit 

declare narne and rank of is intended, and of the ship in which he serves as well as 
officer claiming same. the place and date of the last supply for which drawback 

was allowed. 


fxi ^ i ^ch wine and spirit shall be delivered into the charge of the proper 

Customs at the port of shipment, to be shipped under their care ; and 
when the officer commanding the ship has certified the receipt of such wine and 

charge, and any such officer of Custom.s has certified the shipment, 
e raw back siiall be paid to the person entitled to receive the same. 


Transfer of wine or spirit 
from one naval officer to 
another. 


46. The Customs-collector may permit the transfer 
of any such wine or spirit from one naval officer to, 
another naval officer on board of the same, or of any 
other such vessel, as part of his authorised quanti^^y ; 


or may permit the transhipment of any such wine or spirit from one vessel 
to another for the use of the same naval officer ; 


or the re-landing and 
re-shipment. 


warehousing of any such wine or spirit for future 


The Customs-collector may also receive back the duties for any such wine 
or spirit, and allow the same to be cleared for home-consumption. 


7. Provisions and stores for the use of Her Majesty’s Navy or of any officer 

^ . . thereof which are subject to duty may, in like manner. 

Provisions and stores for - - . •. . . , . . 5 


Her Majesty’s Navy. 


be transferred, transhipped 
housed, free of duty 


or re-landed and ware- 


and where duties have been paid on any such provisions or stores required 
for shipment, d^a^vback of such duties, whether of customs or excise, shall be 
allowed on receipt of an application in W'riting from the officer commanding the 
ship for w'hich they are intended, or from some other officer duly authorized to 
make such application. 


48. The provisions of sections 44, 45, 46 and 47 as to officers of Her Majesty’s 

Navy apply also to officers of Her Majesty’s ^[Indian 
Indian Navy. Navy] on board of any of the ships of such '[Indian 

Navy] proceeding to any port out of India, and the 
rules prescribed by section 47 as to provisions and stores for the use of Her Majesty’s 
Navy apply also to provisions and stores for the use of such '[Indian Navy]. 

Power to declare what goods 49. The Central Government may from time to 

are identifiable time, by notification in the Official Gazette, — 

{a) declare wdiat goods shall, for the purpose of this Chapter, be deemed 
to be capable of being easily identified ; and 


LEG. REF. 

^ Substituted by Act XXXV of 1934. 
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and to prohibit drawback i. prohibit the payment of drawback upon 

in case of specified foreign re-exportation of goods ^[or any specified goods 

port. or class of goods] to any specified foreign port. 

*]. 

When no drawback allowed. . Notwithstanding anything hereinbefore con- 

tained, no drawback shall be allowed — 

(<z) upon goods not included in the export manifest, or 

{b) where the goods to be exported are of less value than the amount of 
drawback claimed, or 

(r) where the claim is for drawback amounting, in respect of any single 

shipment, to less than five rupees, and the Customs-collector thinks fit to reject 
It, or 

(rf) on salt, salted fish or opium. 

51. No drawback shall be allowed unless the claim 

Time to claim drawback. to receive such drawback be made and established at 

the time of re-export. 

No such payment of drawback shall be made until the vessel carrying the 

When payment made. goods has put out to sea, or unless payment be demanded 

within six months from the date of entry for shipment. 

52, Every person, or his duly authorized agent, claiming drawback on any 
Declaration goods cluly cxportcd, shall make and subscribe a decla- 

ing drawback ^ sucli goods have been actually exported, 

I , , have not been re-landed and are not intended 

to be re-landed at any’ customs port ; and that such person was at the time of 
entry outwards and shipment, and continues to be, entitled to drawback tliereon. 

CHAPTER VII. 

Arrival and Departure of Vessels. 

Arrival and Entry oj' Vessels inwards. 

53 * , The ®rChief Customs-authority] may, by noti- 
fication in the •*[*] Official Gazette, fix a place in any 
river or port, beyond whicli no vessel arriving shall pass 
until a manifest has been delivered to the pilot, officer of 

Customs or other person duly authorized to receive the 
same. 

If, in any riv^ or port wherein a place has been fixed by the ^fCbief Customs- 

Dclivcry of manifest the master of any vessel 

when vessel anchors below * icmains outsloe or below the place so fixed 

place so 6xed. such master shall, nevertheless, within twenty-four 

... r ^ hours after the vessel anchors, deliver a manifest to the 

pilot, officer of Customs or other person authorized to receive the same. 

54. If any vessel arrives at any customs-port in which a place has not been 

Delivery of manifest where ^ ^ ^ paster of such vessel shall, within twenty- 

has been so ^ nfter such vessel has anchored within tht^ 

limits of the port, deliver a manifest to the pilo^ 
officer of Customs or other person authorized to receive 


Power to fix places beyond 
which inward bound vessels 
arc not to proceed until 
manifest delivered. 


9 

no place 
fixed. 


the same. 

55 - Every manifest shall be signed by the master, and shall specify all Roods 

imnnrtf^rl in ? ^ 

turc 

manifest 


i • ' , — oikcxii :ypcciiy ail ffoods 

Signature and contents of 1 Separately all goods 

anifest. any) intended to be landed, transhipped or Taken 

to another port, and all ship’s stores intended for 


LEG. REF. 

* Added by Act XII of 1914. 

• Repealed by Act XII of 1914. 


! Substituted by Act IV of 1914. 

The word “local” was omittec 
1924. 


ted by Act IV of 
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consumption in port or on the homeward voyage, and shall contain such further 

in such form, as the ^[Chief Customs-officcrJ may 

from time to time direct. 

The Customs-collector shall permit the master to amend any obvious error 

Amendment of error, in or supply any omission which in 

manifest. 

tary manifest. 


the opinion of such Collector results from accident or 
inadvertence, by furnishing an amended or supplemen- 


Bulk not to be broken until 
manifest, etc., delivered, and 
vessel entered inwards. 


and may, if he thinks fit, levy thereon such fee as the ^[Chief Customs-officer} 
Irom time to time directs. 

Except as herein provided, no import manifest shall be amended. 

56. The person receiving a manifest under section 53 or 54 shall countersign 

same and enter thereon such particulars as the 
manifest. ceiving i[Ghief Customs-officer] from time to time directs in 

this behalf. 

57. No vessel arriving, in any customs-port shall be allowed to break bulk 

until a manifest has been delivered as hereinbefore 
provided ; nor until a copy of such manifest, together 
with an application for entry of such vessel inwards, 
has been presented by the master to the Customs-collec- 

lor and an order has been given thereon for such entry. 

58. The master shall, if required so to do by the Customs-collector at the 

T - • ^ time of presenting such application, deliver to the 

deliver *^*bilI-of-l*adingf ’ etc.^ Customs-collector the bill of lading or a copy thereof 
to Customs-collcctoi every part of the cargo laden on board, and any 

port-clearance, cocket or other paper granted in 
respect of such vessel at the place from which she is staged to have come, and shall 

and answer questions. answer all such questions relating to the vessel, cargo, 

crew and voyage as are pul to him by such orncer. 

The Customs-collector may, if any requisition or question made or put 
by him under this section is not complied with or answered, refuse to grant such 
application. 

59. Notwithstanding anything contained in section 57, the Customs-collector 

may grant, prior to receipt of the manifest, and to 
Special pass for breaking entry inwards of the vessel, a special pass permitting 

^ ' bulk to be broken. 

The granting of such pass shall be subject to such rules as may from time 
to time be made by the Chief Customs-authority. 

60. Notwithstanding anything contained in Ss. 53, 54, 57 or 58, the Customs- 

Collector may accept from the ship’s agents, in lieu of the 

Mamfest, master, delivery of the manifest or of any Other document 

required by those sections to be delivered by the master. 

Entry outwards^ Port~clearance and Departure of Vessels. 

61. No vessel shall take on board any part of her export cargo, until a written 

_ , _ application for entry of such vessel outwards, subscribed 

by the master of such vessel, has been made to the 
cargo is shipped. ^ ’^por Gustoms-collector, or before an order has been given 

thereon by such officer for such entry, 

Ev'^ery application made under this section shall specify the name, tonnage 
and national character of the vessel, the name of the master, and the name of every 
place for which cargo is to be shipped- 

LEG. REF, 
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62. No vessel, whether laden or in ballast, shall depart from any customs- 

port until a port-clearnace has been granted by the 
Customs-collector or other officer duly authorized to 
grant the same. 

And no pilot shall take charge of any vessel 
proceeding to sea, unless the master of such vessel 
produces a port-clearance. 

63. Every application for port-clearance shall be 
made by the master at least twenty-four hours before 
the intended departure of the v’essel. 


No vessel to depart with- 
out port-clearance. 

No pilot to take charge of 
vessel proceeding to sea with- 
out production of porj- 
clearance. 

Application for port-clear- 
ance. 


Master on applying for ^ 

port-clearance to deliver The master shall, at the time of applying for 

documents and answer port-cIearance, — 
questions. 

(a) deliver to the Customs-collector a manifest in duplicate in such form 
as may from time to time be prescribed by the ^[Chief Customs-officer] signed 
by such master specifying all goods to be exported in the vessel and showing 
separately all goods and stores entered in the import manifest, and not landed 
or consumed on board or transhipped ; 

{b) deliver to the Customs-collector such shipping bills or other docu- 
ments as such Customs-collector, acting under the general instructions of such 
^[Chief Customs-officer] requires ; and 

(c) answer to the proper officer of Customs such questions touching the 
departure and destination of the vessel as are demanded of him. 

The provisions of section 55 relating to the amendment of import manifests 
shall, mutatis mutandis^ apply also to export manifest delivered under this section. 

Power to refuse port- 64. The Customs-collector may refuse port-clear- 

clearance. ance to any vessel until — 

(a) the provisions of section 63 are complied with ; 

(b) all port-dues and other charges and penalties due by such vessel, or 

by the owner or master thereof, and all duties payable in respect of any goods 
shipped therein, have been duly paid, or their payment secured by such guarantee 
or by deposit at such rale, as such Customs-collector directs ; ^ 

(c) the ship’s agent (if any) delivers to the Customs-collector a declaration 

in writing to the effect that he will be liable for any penalty imposed under section 167 
No. 17, and furnishes security for the discharge of the same ; * 

(d) the ship’s agent (if any) delivers to the Customs-collector a declaration 
in writing to the cflect that such agent is answeral>Ie for the discharge of all claims 
for damage or short delivery which may be established by the o\vner of any goods 
comprised in the import cargo in respect of such goods. 

A ship’s agent delivering a declaration under clause (r) of this section shall 
be liable to all penalties which might be imposed on the master under section 167, 
No. 17, and a ship’s agent delivering a declaration under clause (d) of this section 
shall be bound to discharge all claims referred to in such declaration. 

65. When the Customs-collector is satisfied that the provisions of section 63, 

*Orant of port-cicarance. if necessary of clauses {d) and (c) and (^/) of section 6^ 

have been complied with, he shall grant a port-clearance 


LEG. REF. 

* Substituted by Act IV of 1914. 

NOTES. 

Sec. 64 . - O!>joct : 34 Bom. L.R. 634; effect 
of a clause in a bill of lading proWding for suits 
for loss or damages within a certain time. 34 
Bom. L.R. 634. The liability referred to in cl. 


(d), S. 64, Sea Customs Act, is the liability 
of the ship’s agents as agents and that liability 
must be limited by the liability of the ship as 
the principal. Where therefore the liability of 
a ship ceases after the period of one year, the 
liability ol the ship’s agent cannot continue 
thereafter: 168 I.C. 33o=»937 S. 11=30 

S.L.R. 345. 
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to the master, and shall return at the same time to such master one copy of the 
manifest auly countersigned by the proper officer of Customs. 

66. Notwithstanding anything contained in sections 64 and 65, the Customs- 

Grant of port-clearance on (subject to such rules as the Chief Customs- 

security of ship’s agent. authority may from time to time prescribe) grant a 

^ ^ , . , port-clearance to the master when the ship’s agent 

furnishes such security as the Customs-collector deems sufficient for duly delivering, 

within five days from the date of such grant, the manifest and other documents 
specified in section 63. 

CHAPTER VIII. 

General Provisions affecting Vessels in Port. 

Power to depute customs- CUStoms-port 

officer to board ships. any time depute at his discretion one or more 

officers of Customs to board any vessel in or arriving 
at such port. ® 

Every officer of Customs so sent shall remain on board of such vessel by 

Duty of such officer. day and by night unless or until the Customs-collector 

otherwise orders. 

Officer and servant to be c , Whenever an officer of Customs is so deputed 

received. board of any vessel, the master of such vessel shall be 

bound to receive on board such officer, and one servant 
01 such officer, and to provide such officer and servant with suitable shelter and 

Accommodation of officer ^^^ommodation, and likewise with a due allowance 
and servant. fiesh water, and with the means of cooking on 

board. 

69. Every officer of Customs so deputed shall have 
free access to every part of the vessel, and may fasten 
down any hatchway or entrance to the hold and mark 
any goods before landing, and lock up, seal, mark or 
otherwise secure any goods on board of such vessel. 

If any box, place or closed receptacle in any such vessel be locked, and 

the key be withheld, such officer shall report the same 
to the Customs collector, who may thereupon issue to 
the officer on board, or to any other officer under his • 
authority, a written order to search. 

On production of such order, the officer bearing the same may require 
that any suc)i box, place or closed receptacle be opened in his presence ; and, if 
it be not opened upon his requisition, he may break open the same. 

70. Unless with the written permission of the Customs-collector or in accord- 

ance with the general permission granted under section 

Goods ont to be shipped, - . goods Other than passenger’s baggage, or ballast 

“Tn^trcse^ce ofofflcer' u^ently^ required to be shipped for th^vlssel’s safety. 

shall be shipped or water-borne to be shipped or dis- 
charged from any vessel in any customs-port, except in the presence of an officer 
of Customs. 

71. When an officer of Customs is deputed under section 67 to remain qn 

board a vessel the tonnage of which does not exceed six 

Period allowed for discharge hundred tons,, a period of thirty working days, reckoned 
and shipment of cargo. from the date on which he boards such vessel or such 

additional period as the Customs-collector directs, 
shall be allowed for the discharge of import-cargo and the shipment of export-cargo 
on board of such vessel. 


Officers 
have free 
part of ship, and may seal 
and secure goods. 


of Customs to 
access to every 


Power to authorize search 
and opening of locks. 


NOTES. 

S«C. 67 . — See 43 B. aai=2i Bom.L.R. 27 = 


49 I.C. 427. 

Sec. 68. — Object. 34 Bom.L.R. 634. 
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One additional day shall, in like manner, be allowed for every fifty tons 
in excess of six hundred. 

No charge shall be made for the services of a single officer of Customs for 
such allowed number of working days, or for the services of several such officers 
(if available) for respective periods not exceeding in the aggregate such allowed 
number of working days. 

If the period occupied in the discharge and shipment of cargo be in excess 
^ o£ thirty working days, together with the additional 

sAmc exceeding period (if any) allowed under this section, the vessel 

shall be charged with the expense of the officer of 
Customs at a rate not exceeding five rupees per diem (Sundays and holidays excepted) 
for such excess period. 

In calculating any period allowed, or any charge made under this section, 

period (if any) during which a vessel, after the 
during'^^'^which completion of the discharge of import-cargo, and before 

laid up. commencing the shipment of export-cargo, is laid up 

by the withdrawal of the officer of Customs, upon 
application from the master, shall be deducted. 

Goods not to be landed, 7 ^* Except tvith the written permission of the 

etc., on Sundays or holidays, Customs-collector, no goods, other than passengers* 

baggage, shall in any customs-port be discharged from 
nours. vessel, or be shipped or water-borne to be shipped, 

(fl) on any Sunday or on any holiday or day on which the discharge or 
shipping of cargo, as the case may be, is prohibited by the Chief Customs-authority ; 

(b) on any day except between such hours as such authority from time to 
time appoints by notification in the Official Gazette. 

, . . u t ■ j 73 * No goods shall in any customs-port be landed 

etc., excep° a;°wharve^‘”’ ’ a wharf or other place duly 

appointed for that purpose, and 

unless with the written permission of the Customs-collector or when a 
general permission has been granted under section 74, no goods shall in any customs- 
port be shipped or water-borne to be shipped from any place other than a wharf 
or other place duly appointed for that purpose. 

74. Notwithstanding anything contained in section 70 or 73, the Chief Customs- 

Power to exempt from see- r ‘’V, "““fixation in the ^[*] Official 

cions 70 and 73* ‘ general permission for goods to be shiooed 

r It t water-borne to be shipped in any customs-port 

from all or any places not duly appointed as wharves, and without the presence 
or authority of an officer of Customs. presence 

75 - ^'he Chief Customs authority may from time to time make rules for 

and shipping of passengers* baggage and 

Power to make rules re- the passing of the same through the custom 

gardmg baggage and ma.u, a„d for the landing, shipping a^Id clearffig orparcets 

forwarded by Her Majesty’s or other mails or bv nthJr 
regular packets and passenger-vessels. ^laiis, or py other 

Wlien any baggage or parcels is or arc made over to an officer of Customs 

Landing fees. being landed, a fee of such amount 

directs shall be chargeable the ion 
incurred in landing fnd depositing’ thl 

7 f>. When any goods are water-borne for the purpose of beine lauded from 

LEG. REF. 

•The word “locar* was omitted by Act IV of Sec 76 u i 

1924. ^ see. /o. iVlaster allowing boat-load to leave 

'Substituted by Act IV of 1914. vessel without boat-note, i Weir 897, 
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Boat-note. and warehoused or cleared for home con- 

sumption, or of being shipped for exportation on 
board of any vessel, there shall be sent, with each boat-load or other separate 
despatch, a boat-note specifying the number of packages so sent and the marks and 
numbers or other description thereof. 

Each boat-note for goods to be landed shall be signed by an officer of the 
vessel, and likewise by the officer of Customs on board, if any such officer be on 

board, and shall be delivered on arrival to any officer of Customs authorized to 
receive the same. 


Each boat-note for goods to be shipped shall be signed by the proper officer 
of Customs, and, if an officer of Customs is on board of the vessel on which such 
goods are to be shipped, shall be delivered to such officer. If no such officer be 

every such boat-note shall be delivered to the master of the vessel, or to 
an officer of the vessel appointed by him to receive it. 

The officer of Customs who receives any boat-note of goods landed, and the 
officer of the Customs, master or other officer, as the case may be, who receives 
any boat-note of goods shipped, shall sign the same and note thereon such parti- 
culars as the i[Chief Customs-officer] may from to time direct. 

The ^[Chief Customs-authority] may, from time to time, by notification in 

Official Gazette, suspend the operation of this section in any customs-port 
or part thereof. 


Goods water-borne to be 


77. All goods water-borne for the purpose of 

fo»hwri randed"™shipped‘; or shipped shall be landed or shipped 

Without any unnecessary delay. 

78. Except in cases of imminent danger, no goods discharged into or loaded 

in any boat for the purpose of being landed or shipped 
Such ^od not to be shall be transhipped into any other boat without the 

^ permission of an officer of Customs. 


79. The ^[Chief Customs-authority] may declare with regard to any customs 

port, by notification in the ®[*] Official Gazette, that. 
Power to prohibit plying after a date therein specified, no boat not duly licensed 
of unlicensed cargo-boats. and registered shall be allowed to ply as a cargo-boat 

for the landing and shipping of merchandise within the limits of such port. 

In any port with regard to which such notification has been issued, the 

Chief Officer of Customs or other officer whom the 
Issue of licenses and regis- i[Ghief Customs-authority] appoints in this behalf, 
ation of cargo-boats. may, subject to such rules and on payment of such fees 

as the ^ [Chief Customs-authority] from time to time prescribes by notification in 
the 2 [*] Official Gazette, issue licenses for and register cargo-boats. Such officer 
may also, subject to rules so prescribed, cancel any license so issued. 

80. The Customs-collector may, whenever he thinks fit, require that goods 

T. stowcd in bulk, and brought by sea or intended for 

to ^br*'wcighed*^''2r‘ measured exportation, shall be weighed or measured on board 
on board before landing or ship before landing or after shipment, and may levy duty 
after shipment. according to the result of such weighing or measurement. 


CHAPTER IX. 


Of Discharge of Cargo and Entry inwards of Goods. 

When an order for entry inwards of any vessel which has arrived in 


LEG. REF. 

» Substituted by Act IV of 19x4. 

• The word ‘‘local” was omitted by Act IV 

of 1924- 


notes. 

Sec. 79. — The word *ply* in R. i of Cargo 
Boat Rules of Rangoon Port does not neces- 
sarily mean plying for hire. 12 Cr. L.J. 476 «b' 
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co™“cron°i:.cct^f°or d permitting sucl. 

permission, vessel to l>reak bulk has been given, the discharge of 

ihe cargo of such vessel may be proceeded with. 

82. Except as otheivvise provided in this Act, no goods shall be allowed to 

leave any such vessel, unless they are entered in the 
original manifest of such vessel, or in an amended or 
supplementary manifest received under ssetion 55. 

83. If the owner of any goods (except such as have been shown in the import- 

manifest as not to be landed) does not land such e:oods 


Goods not to leave ship 
unless entered in manifest. 


Procedure in respect of “‘.‘‘“y''-- rainacu; uocs not lana such goods 

landed within time such period as is specihed in the bill of lading 


goods not 
allowed. 


of such goods, or, if no period is so specified, within 
_ , ^ such number of working days, not exceeding: fifteen 

after the entry of the vessel importing the same, as tite ^Cluef Customs.authorityl 
Irom time to time appoints by notification in the Official Gazette, or 

if the cargo of any vessel, \vith the exception of only a small quantity of 
goods, has been discharged previously to the expiration of the period so specified 
or appointed, as the case may be — 

the master of such vessel or, on his application, the proper officer of Customs 
may then carr>' such goods to the custom-house, there to remain for entry. ’ 

The Customs-collector shall thereupon take charge of, and grant receipts 
for, such goods; ^ 

and if notice in writing has been given by the master that the goods are 
to remain sul>)ect to a lien for freight, primage, general average, or oth^r charges 
of a stated amount, the Customs-collecKu shall hold such goods until he receives 
notice in writing' ilvat the said chaigcs ai-c jiaid. 

84. .\i any time after tlic arrival of any vessel, the Customs-collector may 

Power to land small die consent of the master of such vessel, cause 

parccYs ‘V'-' of goods to be carried to 

die cijsioin-house, there to remain for entry in charge 
of the officers of Customs, during the remainder of the working days allow rrl 
this Act for the landing of such package or parcel. 

If any package or parcel so carried to the custom-house remains unclaimed 

1 • ^ expiration of the numl>cr of xvorking davs sf» 

pacCel."®"'' un.-1a,„.ec. allowed for its landing, or at the tinte of the "’cleamnce 

. <^utwaids of tlic vessel from which it was landed, the 
master may give such notice as is pro\idcd in section 83, and the officer in charge 
of the custoni-Tiouse shall thereupon hold such package or parcel as provided in 
that section. 

0-*>. N'otwithslanding anything roniaincd in sections 8 ; and 3 j. the 

. - collector in aii\- customs-port to which the * ifr’i ' r 

Power to permit immediate f 'nvfritYic -m i i • • ncji tne ^(Cdlief 

dUcharge. C.U!.toms-autnotit\J hy notification ,n the =[* I Official 

• u . r Oazetic, declares this section to lie auplicahle mav 

permit the niaster of any vessel, immediately on receipt of an order under section 
or a spet-ial pass under section 59, to discliarge the cargo of such vessel . an3 

portion thereof into the custody of the ship’s agents if willing ,0 receive the v, me 
for the purpose of landing the same forthwitli same, 

at the custom-house or any specified landing-place or w harf ; or 


LEG. REF. 

'Substilut^d by Act IV of 1914. 

*The word ‘Mocal” was omitted by Act IV of 
1924- 

NOTES. 

Sec. 65 . — S. 83 must be read as a whole, an<l 
whereas in a small pc>rt the Cust.-»ms autho- 

C»C. M, — 5t)5 


riiics themselves land and take charge of the 
goods, m the larger ports this is done by the 
port trust as their aj^-eiits for (his purpose. But 
It cannot be .said that the goods are any the 
less in chaise of the Customs when iliev are 
dealt with under C:L (b) in-tead ,1 undrr Cl 
(a). 1937 Sind 293 3* S.L R. 87. 



4Si4 


The Civir. Court Manual (Imperial Acts). 


[S. 86 


{b) at any landing-place or wharf belonging to any Port Commissioners, 
Port Trust or other public body or company. 

Any ship’s agent so receiving such cargo or portion shall be bound to 
discharge all claims for damage or short-delivery which may be established in 
respect of the same by the owner thereof, and shall be entitled to recover from 
such owner his charges for service rendered, but not for commission or the like, 
where any agent for the landing of such cargo or portion has been previously 
appointed by the owner and such appointment is unrevoked. 

The Customs-collector shall take charge of all goods discharged under 
clause (a) of this section, and otherwise proceed in relation thereto as provided 
in sections 83 and 88. 


A public body or company at whose landing-place or wharf any goods are 
discharged'under clause (^) of this section shall not permit the same to be removed 
without an order in writing from the Customs-collector. 

86. The owner of any goods imported shall, on the landing thereof from 

the importing ship, make entry of such goods for 
Pntry for home-consump- home Consumption or warehousing by delivering to 
tion or ware ousmg. Gustoms-collector a bill of entry thereof in dupli- 

cate, in such form and containing such particulars, in addition to the particulars 
specified in section 29, as may, from time to time, be prescribed by the ^[Chief 
Customs-officer] . 

The particulars of such entry shall correspond with the particulars given 
of the same goods in the manifest of the ship. 

87. On the delivery of such bill the duty (if any) leviable on such goods shall 

be assessed, and the owner of such goods may then 
Assessment of dutiable proceed to clear the same for home consumption, or 
goods. warehouse them subject to the provisions hereinafter 

contained. 


88. If any goods are not entered and cleared for home consumption or 

warehoused within four months from the date of 
entry of the vessel, such goods may, after due notice 
to the owner, if his address can be ascertained, and in 
the local official gazette, be sold by public auction, 
and the proceeds thereof shall be applied, first, to the 
payment of freight, primage and general average, if the goods are held by the 
Gustoms-collector subject to such charges under notice given under section 83, 
84 or 85 ; next to the payment of the duties which would be leviable on such 
goods if they were then cleared for home consumption, and next to the payment 
of the other charges (if any) payable to the Gustoms-collector in respect of the 


Procedure in. case of goods 
not cleared or warehoused 
within four months after 
entry of vessel. 


same. 

The surplus, if any, shall be paid to the owner of the goods, on his appli- 
cation for the same : provided that such application be made within one ye^r 
from the sale of the goods, or that sufficient cause be shown for not making it within 

such period. 

If any ^oods of which the Gustoms-collector has taken charge under section 
^ ° 34 or 85 be of a perishable nature, the Customs- 

Power to direct sale of coUector may at any time direct the sale thereof, and 
perishable goods. shall apply the proceeds in like manner : 

T> -J J where anv goods liable to be sold under this section are 

Provided that, or military stores, they may be sold 

or otherwise disposed of at such place (whether within 


LEG. REF. 
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Clearance 

consumption 


for 


or without British India), and in such manner as i[the Chief Customs-authority 
may, with the concurrence of the ^[Central Government], direct] : 

Provided also that nothing in this section shall authorize the removal for 

dutiable goods without payment of duties of customs 

CHAPTER X. 

Of Clearance of Goods for Home Consumption. 

89. When the owner of any goods entered for home consumption, and (if 

such goods be liable to duty) assessed under section 
87, has paid the import duty (if any) assessed on such 

^ ^ , goods and any charges payable under this Act in 

respect ot the same, the Customs-officer may make an order clearing the same • 

and such order shall be sufficient authority for the removal of such goods bv the 
owner. ® ' 

CHAPTER Xr. 

Warehousing. 

Of the Admission of Goods into a Warehouse. 

90. When any dutiable goods have been entered for warehousing and assessed 
Application to warehouse under section 87, the owner of such goods may apply 

leave to deposit the same in any warehouse appointed 

or licensed under this Act. 

91. Every such application shall be in writing signed by the applicant, and 

Form of application. in such form as is from time to time pres- 


92 * 


cribed by the Chief Customs-authority. 

When any such application has been made in respect of any goods the 
Warehousing bond. owner of the goods to which it relates shall execute a 

binding himself, in a penalty of twice the amount 
ot duty assessed under section 87 on such goods, 

(a) to observe ail rules prescribed by this Act in respect of such goods ; 

{b) to pay on demand, all duties, rent and charges claimable on account 
of such goods under this Act, together with interest on the same from the date 
of deniand, at such rate i^t exceeding six per cent, per annum, as is for the time 
being fixed by the Chief Customs-authority ; and 

(c) to discharge all penalties incurred for violation of the provisions of this 
Act in respect of such goods. ^ 

Every such bond shall be in the form marked A hereto annexed, or when 
Form of bond. is inapplicable or insufficient,’ in such 

the Chief Customs-authority' by 

and shall relate to the cargo or portion of the cargo of one vessel only. 

93. When the provisions of sections 91 and 92 have been complied with in 

Forwarding of goods to o goc^s, such goods shall be forw'arded 

warehouse, Charge of an oflicer of Customs to the \varehoii<;e 

in w'hich they are to be deposited. 

Receipt of goods at ware- receipt of the goods, the pass shall be 

house. examiiied by the warehouse-keeper, and shall he rcturn- 

ea to the Customs-collector. 


leg. ref. 

The words *^the Ghicf Customs authority 
direct” were substituted for “the Local Govern- 


ment may from time to time direct” by Act IV 
of 1934. ' ^ 

“Substituted by A. O., 1937. 
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No package, butt, cask or hogshead shall be admitted into any warehouse 
unless it bear the marks and numbers specified in, and otherwise correspond with, 
the pass for its admission. 

If the goods be fotind to coi respoiid with the pass, the warehouse-keeper 
shall certify to that eft'ect on the pass, and the warehousing of such goods shall 
be deemed to have been completed. 

If the goods do not so correspond, the fact shall be reported by the ware- 
house-keeper for the orders of the Customs-collector, and the goods shall either 
be returned to the custom-house in charge of an officer of Customs, or kept in 
deposit pending such orders as the warehouse-keeper deems most convenient. 

If the quantity or value of any goods has been erroneously stated in the 
bill of entry, the error may be rectified at any time before the warehousing of the 
goods is completed, and not subsequently. 

95. Except as provided in section 100, all goods shall be warehoused in the 

Goods how warehoused. packages, butts, casks, or hogsheads, in which they 

nave been imported. 

96. Whenever any goods are lodged in a public warehouse or a licensed 

^ . , private warehouse, the warehouse-keeper, or, in' the 

go^tTro wLohoSsed" Bengal Bonded Warehouse AssociaUon, 

the Secretary of the said Association, shall deliver a 
warrant signed by him as such to the person lodging the goods. 

Such warrant shall be in the form B hereto annexed, and shall be transfer- 

Form of warrant able by endorsement ; and the endorsee shall be 

entitled to receive the goods specified in such warrant 
on the same terms as those on which the person who originally lodged the goods 
would have been entitled to receive the same. 

The ^[Ghief Customs-authority] may, by notification in the Official 

Gazette, exempt salt and salted fish from the operation of this section, and may 
in like manner cancel such exemption. 

Rules relating to Goods in a Warehouse. 

gy. The Customs-collector, or any officer deputed 
Access of Customs-officer him for the purpose, shall have access to any private 

to private warehouse. warehouse licensed under this Act. 

98. I'he Customs-collector may at any time by order in writing direct that 

any goods or packages lodged in any warehouse shall 
Power to cause packages he opened, weighed or otherwise examined, and, after 
lodged in warehouse to be ^ny voods have been so opened or examined, may 
openc an e-vamine . cause the same to be sealed or marked in such manner 


as he thinks fit. 

When any goods have been so sealed and marked after examination, they 
shall not be again opened without the permission of the Customs-collector ; and, 
when any such goods have been opened with such permission, the packages shall, 
if he thinks fit, be again sealed or marked as before. 

gg. Any owner of goods lodged in a warehouse shall, at any time within 

the hours of business, have access to his goods in pre- 
Access of owners to ware- sence of an officer of Customs, and an officer of Customs 
housed goo'll. shall, upon application for the purpose being made in 

writing to the Customs-collector, be deputed to accompany such owner. 

When an officer of Customs is specially employed to accompany such 
owner a sum sufficient to meet the expense thereby incurred shall, if the Customs- 

-sn rf-nxiive bc paid by such owner to the Customs-collector, and such 
sum shall, Tf^S Customsicollector so direc t, be paid in- advance. 

*The word “local” was omitted by Act IV of 
19*4. 
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loo. With the sanction of the Gustoms-collector, and after such notice given. 

Owner’s power to deal under such rules and conditions as the Chief 

with warehoused goods. Customs-authority from time to time prescribes, any 

owner of goods may, either before or after warehousing 
the same, — ^ 

^ {a) sort, separate, pack and repack the goods, and make such alterations 
therein as may be necessary for the preserv'ation, sale, shipment or disposal thereof 

repacked in the packages in which they ^\'e^e imported, or in 
such other packages as the Gustoms-collector permits) ’ 

• t_ any casks of wine, spirit or beer from any casks of the same secured 

in the same warehouse ; 

(r) mix any wines or spirit of the same sort secured in the same warehouse, 
erasing fiom the cask all import-brands, unless the whole of the wine or spirit so 
mixed be of the same brand ; 

{d) bottle-off wine or spirit from any casks ; 

{e) take such samples of goods as may be allowed by the Gustoms-collector 
with or without entry for home consumption, and with or without payment 

ot duty, except such as may eventually become payable on a deficiency of the 
original quantity. 

After any such goods have been so separated and repacked in proper or 
approved packages, the Gustoms-collector may, at the request of the owner of 
such goods, cause or permit any refuse, damaged or surplus goods remaining after 
such separation or repacking (or, at the like request, any goods which may not be 
worth the duty) to be destroyed, and may remit the duty payable thereon. 

If goods be lodged in a public warehouse, the owner shall pay monthly 

Payment of rent and ware- "u deinand for the same 

house-dues. trom the Gustoms-collector or other officer deputed 

u * u r y-t that behalf, rent and warehouse-dues at 

such rates as the * [Chief Customs-officer] may fix. 

A table of the rates of rent and warehouse-dues so fixed shall be placed in a 
conspicuous part of such warehouse. ^ 

presented under this section is not 
ffischarged within ten days from the date of presentation, the Gustoms-collector 
may, in the discharge of such demand (any transfer or assignment of the eoods 
notwithstanding) cause to be sold hy public auction, after due notice in the Official 
Gazette, such sufficient portion of the goods as he may select. 

.. I such sale, the Gustoms-collector shall first satisfy 

the demand for the dischai^e of which the sale Avas ordered and shall then pay 
over the surplus (if any) to the owner of the goods : ^ ^ 

r Presided that the application for such surplus be made within one year 

mringltt/thin^such -t 

Goods not to be taken out , Avarehousccl goods shall be taken out of 

of warehouse, except as pro- "’^‘‘n'chouse, except on clearance for home consump- 

Vided by this Act. tion or shipment, or for removal to another wareliouse 

or has otherwise provided by this Act. 

103 . Any ooods warehoused may be left in llie warehouse, in which they 

Period for which goods may deposited, or in any Avarehouse to which they may 

remain warehoused under manner hereinafter provided be remoAed till the 

expiry of three years after the date of the bond executed 

owner of anv ooorict ^ relation to such goods under section qa. The 

cle^r the same for on the expiry of such period shall 

clear the same for home consumption or shipment in manner hereinafter provided : 

LEG. REF. 

‘Substituted by Act IV of 1914. 
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Provided that when the license for any private warehouse is cancelled, and 
. the Customs-collector gives notice of such cancelment 

hoS^ on'" can"enatio.r“of owner of any goods deposited in such ware- 

license. house, such owner shall in manner hereinafter pro- 

vided, and within seven days from the date on which 
such notice is given, remove such goods to another warehouse or clear them for 
home consumption or shipment. 

O/* the Removal of Goods from one Warehouse to another. 

104. Any owner of goods warehoused under this Act may, at any time within 

three years from the date of the bond executed in 
from oSe w*^ehouT°to respect of such goods under section 92, and with the 

in same port. permission of the Chief Customs-officer, and on such 

conditions and after giving such security (if any) as 
such officer directs, remove goods from one warehouse to another warehouse in 
the same port. 

When any owner desires so to remove any goods, he shall apply for per- 
mission to do so in such form as the ^[Chief Customs-officer) from time to time 
prescribes. 

105. Any owner of goods warehoused at any warehousing port may, from 

^ time to time, within the said period of three years, 

from'^ne pS-t ^ remove the same by sea or by inland carriage, in order 

to be re-warehoused at any other warehousing port. 
When any owner desires so to remove any goods for such purpose, he shall 
Procedure. ^Ppiy to the Chief Customs-officer, stating the parti- 

culars of the goods to be removed, and the name of 
the port to which it is intended that they shall be removed, together with such 
other particulars, and in such manner and form, as the ^[Chief Customs-officer] 
from time to time prescribes. 

106. When permission is granted for the removal of any goods from one 

. . warehousing port to another under section 105, an 

Transmission of account of account containing the particulars thereof shall be 

of'd<itination. transmitted by the proper officer of the port of removal 

to the proper officer of the port of destination ; 
and the person requiring the removal shall before such removal enter into 

a bond, with one sufficient surety, in a sum equal at 
Bond for due arrival and least to the duty chargeable on such goods, for the 
re-warehousing. due arrival and re-warehousing thereof at the port of 

destination within such time, as the [Chief Customs-officer] directs. 

Such bond may be taken by the proper officer, either at the port of removal 
or at the port of destination as best suits the convenience of the owner. 

If such bond is taken at the port of destination, a certificate thereof, signed 
by the proper officer of such port, shall, at the time of the removal of such goods, 
be produced to the proper officer at the port of removal ; and such bond shall 
not be discharged unless such goods are produced to the proper officer, and duly 
re-warehoused at the port of destination \vithin the time allowed for such removal, 
or are otherwise accounted for to the satisfaction of such officer ; nor until the 
full duty due upon any deficiency of such goods, not so accounted for, has been 
paid. 

107. The 1 [Chief Customs-officer] may permit any person desirous of removing 

warehoused goods to enter into a general bond, ^th 

Remover may enter into a such sureties, in such amount, and under such conditions, 

general bond. i[Chief Customs-officer] approves, for the removal, 

from time to time, of any goods from one warehouse to another, either in the 


LEG. REF. 

* Substituted by Act IV of 1914. 
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same or in a different port, and for the due arrival and re-warehousing of such 
goods at the port of destination within such time as such ^[officer] directs. 

108. Upon the arrival of warehoused goods at the port of destination, they 
Goods on arrival at port shall be entered and warehoused in like manner as 

of destination to be subject goods are entered and \varehoused on the first impor- 
to same laws as goods on tation thereof, and under the laws and rules, in so 
rs importation. such laws and rules are applicable, which regulate 

the entry and warehousing of such last-mentioned goods. 

109. Every bond executed under section 92 in respect of any goods shall, 

unless the Chief Officer of Customs in any case deems 
a fresh bond to be necessary, continue in force, not- 
withstanding the subsequent removal of such goods 
to another warehouse or warehousing port. 

Clearance J'or Home Consumption or Shipment. 

1 10. Any owner of goods warehoused may, at any time within three years 
r i- j j j from the date of the bond executed under section 02 

r homTSnsumpdln. respect of such goods clear such goods for home 

consumption by paying {a) the duty assessed on such 
goods under section 87, or, where the duty on such goods is altered under the 
provisions hereinafter contained, such altered duty ; and {b) all rent, penalties, 
interest and other charges payable to the Customs-collector in respect of such 
goods. 


Bond under S. 9a to con- 
tinue in force notwithstanding 
removal. 


fo 


III. Any owner of 


g' 


Clearance of same for ship- 
ment to foreign port. 


oods warehoused may, at any time within three years 
from the date of the bond executed under section 92 
in respect of such goods, clear such goods for ship- 
ment to a foreign port on payment of all rent, penalties, 
interest and other charges payable as aforesaid and without payment of import- 
duty on the same : 

Provided that the Central Government may prohibit the shipment for 
exportation to any specified foreign port of warehoused goods in respect of which 
payment of drawback or transhipment has been prohibited under section 49 or 
134 respectively. 


I 1 2 


Provisions and stores warehoused at the 
time of importation may, within the said period of 
three years, be shipped without payment of duty for 
use on hoard of any vessel proceeding to a foreign 
port. 

I 13. Application to clear goods from any warehouse for home consumption 


Clearance of same for ship* 
ment as provisions^ ctc«, on 
vessel proceeding to foreign 
ports* 


Form of application for 
clearance of goods. 


Application when 
made. 


II4 


to be 


or for shipment shall be made in such form as the 
'[Chief Customs-officer] from time to time prescribes. 

Such application shall ordinarily be made to the 
Customs-collector at least twenty-four hours before it 
is intended so to clear such goods. 

If any goods upon which duties are leviable ad valorem or on a tariff 

Rc-assessment of ware- receive damage through unavoidable accident 

housed goods when da- they nave been entered for warehousing and 

maged. assessed under section 87, and before they are cleared 

. home consumption, they shall, if the owner so 

desires, be re-assessed for duty according to their actual value, and a new bond 

lor tne s^ame may, at the option of the owner, be executed for the unexpired term 
of warehousing. ^ 


LEG. REF. 

* Suhsiituted by Act IV of 1914. 
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99 


« » 


after any goods entered for warehousing- have been assessed under 

section 87, any alteration is made in the duty leviable 
aheration upon such goods or in the tariff valuation (if any) 
n va uation. applicable thereto, such goods shall be re-assessed in 

accordance with ^£such alteration]. 

1 16. If it appear at the time of clearing any wine, spirit, beer or salt from 

Allowance in case of wine warehouse for home consumption that there 

spirit, beer or salt, * exists a deliciency not otherwise accounted for to the 

_ 4. r II satisfaction of the Customs-collector, an allowance on 

a coun o u age and wastage shall be made in adjusting the duties thereon, as 
lollo^vs (namely) : — ® * 

-n wine, spirit and beer in cask to an extent not exceeding the rates 

f hfc ICK ^ime to time, be prescribed in 

this behalf by the ^[Ghief Customs-authority] and notified in the Official Gazette : 

l^or any time not exceeding 5 months. 2i per cent, 

exceeding 6 months and not exceedir.g 12 S 

J| - 18 

1° *♦ 2 years, 10 

2 years 3., 12 

(6) in the case of salt \varehoused in a public warehouse, only the amount 
actually cleared shall be charged with customs-duties ; 

I case of salt warehoused in a priv’ate warehouse, wastage shall be 

allowed at such rate as may be prescribed from time to time by the 2 [Chief Customs- 
authority] and notified in the Official Gazette, 

I 17 - When any wine, spirit, beer or salt lodged in a warehouse is found 

Further special allowance, deficient at the time of. the delivery therefrom, 

- and such deficiency is proved to be due solely to ullage 

(Chief Customs-officer] may direct, in respect of any such article, 
that allowance be made in any special case for a rate of ullage or wastage exceeding 
that contemplated in section 116. 

O/' the Forfeiture and Discharge of the Bond. 

If goods arc improperly - - 

removed from warehouses or ii8. If any warehoused goods are removed from 

allowed to remain beyond the warehouse in contravention of section I02 ; or 
time fixed 

if any such goods have not been removed from the warehouse at the expi- 
ration of the time during which such goods are permitted by section 103 to remain 
in such warehouse ; or 

if any goods in respect of which a bond has been executed under section 
, 92, and which hnve not been cleared for home con- 

01 ost or estroye , Sumption or shipment, or removed under this Act, 

are lost or destroyed otherwise than <»s provided in section 100 or as mentioned 
in section 122, or are not nccsuintcd for to the satisfaction of the Customs- 
collector : or 


or taken as samples 


if any such goods liave been taken under section 
too as samples without payment of duty, 
the Customs-colleci* r may thereupon demand, and the owner of such goods 

shall forthwith pay, the full amount of duty chargeable 
demand duty, account of such gd»_ ds, together with all rent,pcnalties, 

^ ‘ interest and other charges payable to the Customs- 

collector on account of the same. 

I 19. If any owner fails to pay any sum so demanded, the Customs-collector 

mav forthwith either proceed upon the bond executed 
^ Procedure on failure to pay under section 92, or cause such portion as he thinks 
u y, etc. goods (if any) in the warehouse on account 


LEG. REF. 

‘Substituted by Act VIH of 1889. 
*Substituted by Act IV of >914. 


•The word “local** was omitted by Act IV of 
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o€ which the amount is due, to be detained with a view to the recovery of the 
demand ; 

and if the demand be not discharged \vithin ten days from the date of such 
detention (due notice thereof being given to the owner), the goods so detained 
may be sold by public auction duly advertised in the Official Gazette. 

The net proceeds of any sale so made of goods so detained shall be written 
off upon the bond in discharge thereof to the amount received, and if any surplus 
be obtained from such sale, beyond the amount of the demand, such surplus shall 
be paid^ to the owner of the goods : Provided that application for the same be 
made within one year from the sale, or that sufficient cause be sho\vn for not making 
the application within such period. 

No transfer or assignment of the goods shall prevent the Customs-collector 
from proceeding against such goods in the manner above provided, for any amount 
due thereon. 


Noting removal of goods. 


Register of bonds. 


Cancellation and return of 
bonds. 


120. When any warehoused goods are taken out of any warehouse, the 

Customs-collector shall cause the fact to be noted on 
the back of the bond. 

Every note so made shall specify the quantity and description of such goods, 
the purposes for which they have been removed, the date of removal, the name of 
the person removing them, the number and date of the shipping bill under which 
they have been taken away if removed for exportation by sea or of the bill of entry 
if removed for home consumption and the amount of duty paid (if any). 

121. A register shall be kept of all bonds entered into foi‘ customs duties 

on warehoused goods, and entry shall be made in such 
register of all particulars required by section i20 to 
be specified. 

When such register shows that the whole of the goods covered by any bond 

have been cleared for home consumption or shipment, 
or otherwise duly accounted for, and when all amounts 
due on account of such goods have been i)aid, the 
Customs-collector shall cancel such bond as discharged in full, and shall on demand 
deliver it» so cancelled, to the person who has executed or who is entitled to receive 
it. 

hiisceUaneous . 

122. If any goods in respect of w'hich a bond has been executed under sec- 

t r A .f.v.. tion 92 and which have not been cleared for home 

Fower to remit duties on i .. j .. it • i < ■ 

warehoused goods lost or consumption aie lost or destroyed by unavoidable 

destroyed- accident Or delay, the ^ [Chief Customs-officer] may in 

*^[his] discretion remit the duties due thereon : 

Provided that, if any such goods be so lost or destioyed in a private Avarehouse 
notice thereof be given to the Customs-collector within forty-eight hours after the 
discovery of such loss or destruction. 

The warehouse-keeper in respref of goods lodged in a ]>ublic warehouse, 

and the licensee in respect goods lodged in a private 
warehouse. sl> ill be responsible for their due reception 
therein and delivery therefrom, and for iheii safe 


123 


Responsibility of warehouse- 
keeper. 


custody while depi^ited therein, according to the quantity, weight or <rauge 
reported >y the Custom-house officer who has assessed such goods, allowance 
being made, if necessary, for ullage and wastage as provided in sections i 16 and i i 7: 

Provided that no owner of goods shall he entitled to claim from the Customs- 

collector, or from any keeper of a public warehouse, 
compensation for any loss or damage occurring to such 
goods while they arc being passed into or out of such 


Compensation for loss or 


injury. 


C.C..\I.— 5 C 6 


LEG. REF. 
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Power to decide where goods 
may be deposited in public 
warehouse, and on what terms. 


Bengal Bonded 
house Association. 


W are- 


warehouse, or while they remain therein, unless it be proved that such loss or 
damage was occasioned by the wilful act or neglect of the warehouse-keeper or 
of an officer of Customs. 

„ ^ 124. Every public warehouse shall be under the 

I ocked * ^ ® lock and key of a warehouse-keeper appointed by the 

Chief Officer of Customs. 

125. The ^[Chief Customs-officer) may from 
time to time determine in what division of any public 
warehouse, and in what manner, and on what terms, 
any goods may be deposited, and what sort of goods 
may be deposited in any such warehouse. 

iq 6. The expenses of carriage, packing and stowage of goods on their recep- 
^ r • , tion into or removal from a public warehouse shall, 

ing,*^tc!^ m paid by the Customs-collector or by the warehouse- 

owners. * keeper, be chargeable on the goods and be defrayed 

by, and recoverable from, the owner, in the manner 

provided in section 119. 

127. All the provisions of this Act relating to private warehouses shall 

be applicable to the warehouses wherein the Bengal 
Bonded Warehouse Association receives bonded 
goods. 

CHAPTER XII. 

Transhipment. 

128. In the ports of Calcutta, Madras, Bombay, Karwar, Karachi, * *3 

Chittagong and such other ports as the ®[ChiefCustoms- 
Power to permit tranship- authority! may from time to time, by notification 
ment w.thout payment of Official Gazette direct in this behalf, the 

Customs-collector may, on application by the owner 
of any goods imported into such port, and specially and distinctly manifested at 
the time of importation as for transhipment to some other custorns or foreign port, 
grant leave to tranship the same without payment of the duty (if any) leviable at 
the port of transhipment, and without any security or bond for the due arrival 
and entry of the goods at the port of destination. 

In any customs-port other than a port in which the preceding clause may 
for the time being be in force, the Customs-collector may, on application by the 
owner of any goods so imported and manifested, grant leave for transhipment 
without payment of the duty (if any) leviable at such port : Provided that, where 
the goods so transhipped are dutiable,and are to be removed to some other customs- 
port, the applicant shall enter into a bond, with such security as may be required 
of him, in a sum equal at least to the duty chargeable on such goods, for the due 
arrival’and entry thereof at the port of destination within such time as such Customs- 

collector directs. 

129. An officer of Customs shall, in every case 
Superintendence of tran- deputed free of charge to superintend the removal 

shipment. transhipped goods from vessel to vessel. 

130. The powers conferred on the Customs-collector by section 128 shall 

be exercised, and the transhipment shall be performed 
Subsidiary^ rules as to tran- subject to such rules as may from time to time be 
shipment. made by the ^[Chief Customs-authority). 


LEG. REF. 

' Substituted by Act IV of 1914- 

2 “Aden, Rangoon, Moulmien, Akyab onrutcea 

^^a*The words “the Chief Customs-authority” 
were substituted for “the L/Ocal Government by 


Act IV of 1924 . 
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No rules made under this section shall come into force until after the expiry 
of such reasonable time from the date of the publication of the same as the ^[Cheif 
Customs-authority] may in each case appoint in this behalf. 


131. All goods transhipped under the second clause of section 128 for removal 

to a customs-port shall, on their arrival at such port, 
be entered in like manner as goods are entered on the 
first importation thereof, and under the laws and 
rules, in so far as such laws and rules can be made 
applicable, which regulate the entry of such last- 


Entry and warehousing on 
arrival of goods transhipped 
under section 128, clause 2, 


mentioned goods. 


Transhipment of provi- 
sions and stores from one 
vessel to another of same 
owner without payment of 
duty. 


132. If two or more vessels belonging wholly or 
in part to the same owner be at any customs-port at 
the same time, any provisions and stores in use or 
ordinarily shipped for use on board may at the dis- 
cretion of the Customs-collector, be transhipped from 
one such vessel to any other such vessel without payment 

of import duty. 

133. A transhipment fee on any goods or class of goods transhipped under 
L<=vy of transhipment fee. 

package, or according to weight, measurement, quantity 
or number, and under such rules, as “fthe Chief Customs-authority] may from 
time to time, by notification in the ®[*] Official Gazette, prescribe for each port. 

134. The Central Government may from time to time by notification in the 

_ .... , . Official Gazette, prohibit at any specified port, or at 

‘ trans ip- ports, the transhipment of any specified class of 

goods, generally or when destined for any specified 
ports, or prescribe any special mode of transhipping any specified class of goods. 

, , ... ^ 35 - Except as provided in this Act, no goods 

transhipped at any port or place in British 


CHAPTER XIII. 

Exportation or Shipment and Re-landing. 

136. Except with the written permission of the Customs-collector, no goods 

other than passengers’ baggage, or ballast urgently 

.nr°cn.r^° omwards'^ of for => J^ssel's safety, shall be shippid or 

vessel. water-borne to be shipped in any vessel in a customs- 

port until an order has been obtained under section 61 
for entry outwards of such vessel. 

When such order has been obtained, the export cargo of such vessel may 
be shipped, subject to the provisions next hereinafter contained. 

Clearance for shipment. . * 37 - * * *] No gOods, except passengers’ 

shall be shipped or water-borne to be shipped 
for exportation until — 

(a) the owner has delivered to the Customs-collector, or other proper 

officer, a shipping bill of such goods in duplicate, in such form and containing 
such particulars in addition to those specified in section 2q as may from time to 
time be prescribed by the Customs-officer] ; 

(b) such owner has paid the duties (if any) payable on such goods ; and 

(c) such bill has been passed by the Customs-collector ; 


LEG. lEF. 

> Substituted by Act IV of 1914. 

* The words “the Chief Cusfoms-authoritv** 
were substituted for “the Local Government 


subject to the control of the Governor -General 
in Council” by Act IV of 1924. 

* The word “local” was omitted bv ibifi. 

* Repealed by Act XII of 1914. 
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^ [Provided that the Chief Customs-officer may, in the case of any Custoinis- 
port or wharf, by notification in the ^[*] Official Gazette, and subject to such 
restrictions and conditions, if any, as he thinks fit, exempt goods or any specified 
goods or class of goods or any specified person or class of persons, from all or any 
of the provisions of this section.] 

138. Before- any warehoused goods or goods subject to excise duties, or goods 
r, . • j • . entitled to drawback of customs duties on exportation, 

cases*^befor?"*ex*^portation^.*^'^"’ goods exportable only under particular rules or 

. restrictions, are permitted to be exported, the owner 

shall, if required so to do, give security by bond in such sum, not exceeding twice 
the duty leviable on such goods, as the Customs-collector directs, with one sufficient 
suret^q that such goods shall be duly shipped, exported and landed at the place 

for which they are entered outwards, or shall be otherwise accounted for to the 
satisfaction of sucli officer. 


* 39 - When goods are cleared for shipment on a shipping bill presented 
Arfriijv, - I after port-clearance has been granted, the Customs- 

goods clea?«d for *^?ipineni collector may, if he thinks fit, levy, in addition to any 
after port-clearance granted. duty to which such goods are ordinarily liable, a charge. 

not exceeding — 

i.rt> in the case uf goods liable to duties on fixed tariff-valuations, one per cent 
on th«* larilf-valuc : 

(h) in the case of all other goods, one per cent, on the market-value. 

Xoihing in tins section shall apply to any shipment of treasure or opium. 

110. If any goods mentioned in a shipping bill or manifest be not shipped, 
^ . or be shipped and afterwards re-landed, the owner 

re-Und'tng^anTre'tmn^fdury expiration of five clear working clays 

thereon. after the vessel on which such goods were intended 

to be shipped, or from which they were re-landed, has 
left the port, give information of such short-shipment or re-landing to the Customs- 
collector. 


Upon an application being made to the Customs-collector, any duty levied 
upon goods not shipped, or upon goods shipped and afterwards relanded, shall be 
refunded to the person on whose behalf such duty was paid : Provided that no 
such refund shall be allowed unless information has been given as above required. 

141. If, after having cleared from any custonns-port, any vessel, without 

having discharged her cargo, returns to such port, or 
Goods re-landed or tran- puts into any other customs-port, any owner of goods 
shipped from a vessel return- such vessel, if he desires to land or tranship the 

another "ito qj. portion thereof for re-export, may, with 

^ the consent of the master, apply to the Customs- 

collector in that behalf. 

The Customs-collector, if he grants the application, shall thereupon send 
an officer of Customs to ^vatch the vessel, and to take charge of such goods during 
such re-landing or transhipment. 

Such goods shall not be allo\ved to be transhipped or re-exported free of 
duty by reason of the previous settlement of duty at the time of first export, unless 
they arc lodged and remain, until the time of re-export, under the custody of an 
officer of Customs, in a place appointed by the Customs-collector, or are tran- 
shipped under such custody. 

All expenses attending such custody shall be borne by the owner. 

142. In either of the cases mentioned in section 141, the master of the vessel 


• The word ‘local* was omitted by Act IV of 
1924. 


LEG. REF. 
^Added by Act XII of 1914. 
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Vessel rctximing to port 
may enter and land goods 
under import-rules. 


may cater such N'essel inwards, and any owner of goods 
therein may, with the consent of the master, land 
the same under the rules herein contained for the 
importation of goods. 

In every such case, any export-duty levied shall be refunded to, and any 
amount paid in drawback shall be recovered from, such owner. 

*43* ‘ The Customs-collector may, on application by the master of any vessel 

I r j • 'vhich is obliged before completing her voyage to 

repairs. ^ during into any Customs-port for repairs, permit him 

. . , ~ \and the cargo, or any portion thereof, and to place 

It in the custody of an officer of Customs during such repairs, and to re-ship and 
export the same free of duty. * 

All expenses attending such custody shall be borne by the master. 

CHAPTER XIV. 

Spirit. 

Exportation of Spirit under Bond for Excise-duty. 

i> , r If- ^44- The Chief Customs-authority mav from time 

rules prescribing the conditio.^^. on wh”h 
ment of duty for exportation. spirit maiiuiacturea in British Iiiclia may be removed 

from any licensed distillery for exportation without 
payment of excise-duty. 

The person so removing any such spirit shall execute a bond with one or 
more sureties, in the form marked C hereto annexed, or (when such form is in 
applicable or insufficient) in such other form as the said authoritv from time to 
time jirescribes, conditioned fJiat such duty shall be paid on all such' spirit as is 

(а) not exported ^\ ithin four months from the date of the bond, or 

(б) exported to a customs-port, unless ^ [either] the payment of excise 

duty as provided by this Chapter in respect thereof at the port of destination Hor 
the delivery of the spirit into a warehouse appointed in this behalf by the ^fChief 
Customs-authority] having authority at that poi t| is within six months from the 
date of the bond proved to the satisfaction of the proper officer. ^ 

The Chief Officer of Customs of the port of exportation may on sufficient 
cause shown, extend for a further term not exceeding four months the period allowed 
for the exportation of any such spirit, or for the production of such pi oof tmt dntv 
has been ^[so paid or the spirit so delivered]. ^ 

Spirit intended lot exportation under bond for the excise-dutv 

[except vvhen provision is made by any enactment 
for the tirne being m force for its being intermediately 
deposited in a licensed warehouse,] be taken Irom tlie 
distillery direct u. the custom-honse. under passes to be 
granted for that purpose by the oificers of Excise. 

to the custom-house for exportation under bond for 
the exetse-duty [may], previous to shipment be 
gauged and proved by an officer of Cuslonis and the 
quanlily of spirit for wliicli credit is to he ^ ' Vu 
seitlerncit of any bond '[may] be detciminecl in ilie same manner. ^ 

1 V 7 . Excise-duty shall be recoverable previous to shipment upon the excess 

Only to be recovered on ^juantity oi spiiit passed from a distillery 

any deficiency in spirit under , ^ quantity iiscertaincd by gauge and oroof at 

custom-house, less an allowance for ullage and 
wastage at such rates as are from time to time 


I 4.'i ■ 


Spirit for export to he 
taken direct from distillery 
to Cl 1 aom-house under 

pas5. 

r.'|6. Spirit brought 

Gaugins; and proving of 
spii it. 


LEG. REF. 

* Inseriedby Act IT of 1887* 


" Substituted by Act IV of tqt4 
» Inserted by Act IX of 1885. 
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prescribed by the ^[Chief Customs-authority] and notified in the Official 

Gazette. ^ 

148. ^[Notwithstanding anything in the Indian Tariff Act, 1882,] spirit 

Duty on spirit exported under bond for excise-duty from any cus- 

under bond from one toms-port to any other customs-port shall be charged 
Indian port to another. the port of importation with excise-duty at the 

ordinary rate to which the spirit of the lilce^kind and 
strength is liable at such port : 

^Provided that the ^[Ghief Customs-authority] may authorize the import 
eff such spirit without the payment of that duty at the port of importation when 
the spirit is to be delivered into a warehouse appointed by the ^[Chief Customs-autho- 

excise-duty thereon is to be paid on the removal of 
the spirit from a warehouse so appointed. 

149. Spirit brought to the custom-house ^[or to a warehouse licensed under 

T> r 1 I any enactment for the time beiner in force! for expor- 

tion of spirit intended for bond for the excise-duty may, on payment 

exportation. such duty, be removed for local consumption under 

passes to be granted for that purpose by the officers 
of Excise. 

Credit for every such payment shall be given in discharge of the bond to 
which it relates. 

Drawback of Excise-duty on Export of Spirit. 

150. A drawback of excise-duty paid on spirit manufactured in British India 

and exported to any foreign port under the provisions 
Drawback of excise-duty Qf section 138 shall be allowed by the Customs-collector 
=‘P‘"t exported. port Of exportation : 

Provided that the exportation be made within one year from the date of 
payment of such excise-duty, and that the spirit when brought to the custom 
house, be accompanied by a pass in which such payment is certified. 

Such drawback shall be regulated by the strength and quantity of such 
spirit as ascertained by gauge and proof by an officer of Customs. 

A / iscel laneous . 

151. ^[Notwithstanding anything in the Indian Tariff Act, 1882, ] if spirit 

manufactured' in British India upon which excise- 
Differential duty to be levied duty has been paid is exported from one customs-port 
in certain cases. another, and the rate of local excise-duty at the 

port of importation is higher than that already paid upon such spirit, a differential 
duty shall be charged thereon, at such rate ®[not exceeding the difference bet- 
ween the two rates,] as the Provincial Government at such port may by notifi- 
cation in the Official Gazette, from time to time prescribe : 

^[Provided that the ^[Chief Customs-authority] may authorize the import 
of such spirit without the payment of the differential duty at the port of importation 
when the spirit is to be delivered into a warehouse appointed by the '[Chief Customs- 
authority] in this behalf, and the differential duty is to be paid on the removal of 
the spirit from a warehouse so appointed.] 

152. Rum-shrub, cordial and other such liquor prepared in a licensed dis- 

tillery under the supervision of the surveyor or. officer 
Rum-shrub, etc., how charge of the distillery shall be charged with excise- 

charged with duty. duty under this Act according to the quantity of 

spirit used in its preparation as ascertained by such surveyor or officer, 

LEG. REF. 

'Substituted by Act IV of 1914. 

*The words “local” was omitted by Act IV 
of 1984. 


“Added by Act II of 1887. 
•Inserted by Act IX of 1885. 
•Inserted by A.O., 1937. 
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Provisions respecting spirit 
applied to such liquors. 


The provisions of this Act respecting spirit, 
except such as relate to gauge and proof, shall apply 
to such liquor. 


*53- N'o drawback shall be allowed for any spirit on which duty has been 
. . paid, nor shall the duty due on any spirit under bond 

anH drawback remitted, unless the spirit is shipped from the custom- 

spirit. house, and in a vessel whereon an officer of customs has 

been appointed to superintend the receipt of export- 
cargo. 


154. No spirit shipped for exportation shall be re-landed without a special 
rt , , c L- j pass from an officer of excise, in addition to any per- 

e- an o spirit s ippe . mission of an officer of Customs which may be required 

by the law for the time being in force. 


Power to make rules for 
ascertaining that imported 
spirit has been rendered 
unfit for human consump- 
tion. 


* 55 - '[When, by any law for the time being in force, a special duty is imposed 

on denatured spirit, the ^[Central Government] may, 
* *] make rules for ascertaining and determining 
what spirit imported into British India shall be deemed 
to be denatured spirit for the purposes of such law, 
and for causing such spirit to be denatured, if necessary, 
^[by officers of Government] at the expense of the 
person importing the same, before the customs-duties leviable thereon are levied.] 

In the absence of any such rules, or if any dispute 
arises as to their applicability, the Chief Customs- 
officer shall decide what spirit is subject only to the said 
special duty, and such decision shall be final. 

CHAPTER XV. 


Decision where no rules, 
or their applicability disputed. 


Coasting Trade. 


Chapters VII, IX, X and 
part of XIII inapplicable to 
coasting trade. 


156. Except as hereinafter provided nothing in 
Chapters VII, IX, X and sections 136, 139 and 141 to 
143 inclusive, of this Act, shall apply to coasting vessels 
or to goods imported or exported in such vessels. 


Power to regulate coasting- 
trade. 


157. The Central Government may, from time 
to time, make rules consistent with the provisions of 
this Chapter, — 


(a) extending any provision of the Chapters and sections mentioned in 
section 156, with or without modification, to any coasting vessels or to any goods 
imported or exported in such vessels ; 

(b) exempting any such vessels or goods from any of the other provisions of 
this Act except those contained in this Chapter ; 


(c) prescribing the conditions on which goods, or any specified class of 
goods, may be (i) carried in a coasting-vessel, whether shipped at a foreign port 
or at a customs-port, or at a place declared under sec tion 1 2 to be a port ; (2) shipped 
in a coasting-vessel before all dutiable goods and goods brought in such a vessel 
from a foreign port have been unladen ; 


(</) prohibiting the conveyance of any specified class of goods generally, 
or to or between specified ports in a coasting vessel. * 


LEG. REF. 

•Substituted by Act XII of 1914. 

•Substituted for words 'Local Government' 

by A.O., 1937. 

•Words ‘with the previous sanction of the 


Governor-Gcneral in Council’ omitted by A.O., 
• 937 - 

*The words “by officers of Government” were 
substituted for “by its own officers” by Act IV 
of 1924. 
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Coasting vessels to deliver 
manifest and obtain port- 
clearance before leaving 
port of lading. 


on 


[S. 158 

158. Before any coasting vessel departs from the port of lading, or, when 

there are more ports of lading than one, the first port 
ol lading, the master shall fill in, sign and deliver 
to the Customs-collector a manifest in duplicate, con- 
taining^ a true specification of all goods to be carried 

such shinnintr bSlic Vessel, in such form, and accompanied by 

bV be prescribed 

he objection to the departure of the vessel, 

by him toLe*e. original manifest, dated and signed 

clearance of ^ with its accompaniments; and such manifest shall be the port 

autWi^^^ a^senl lf ’’ ^nless, under the general orders of the Chief Customs- 
auttiority, a separate port-clearance be prescribed. 

159 - Within twenty-four hours after the arrival of any coasting vessel at 

Delivery of manifest etc. customs-port, whether intermediate or final and 

t arrival. " * i^ctore any goods are there discharged, the manifest, 

sccflnr. Tcft cV.cii u ^1* ^^S^^her with the other documents referred to in 

manifest ?he dam o/dSr"^ Customs-collector, who shall note on the 

ariH vessel has touched at any foreign port between such port of arrival 

customs-j^rt of departure, the master shall append to the 
to that effect, and shall also indicate on the manifest the 

K* * cargo therein described which have been discharged, 

and subjoin thereto a true specification of all goods shipped at such port. 

r.r tT customs-port of arrival be an intermediate port, and a portion only 

ol the cargo is to be discharged thereat, the master shall likewise so deliver an 
ex ract trom the manifest signed by him, relating to such portion, and the Cus- 
toms-collector shall, after verifying such extract, return to him the original manifest 
and all documents accompanying it except those relating to such portion. 

If in any case the cargo actually on board any coasting-vessel on her arrival 
at any customs-port does not, owing to short-shipment, re-landing or other cause 
coijespond with the specification thereof in the manifest returned to the master 
under the second class of section 158, such master shall, before delivery of such 
manifest under this section, note thereon the particulars of the difference. 

The Customs-collector, when satisfied with the manifest and other docu- 
ments, shall grant an order to break bulk. 

1 60. Before any coasting-vessel departs from any customs port at which 

, ,. she has touched during her voyage, the master shall 

Depa.tur= from .n.crm=d.ae. . deliver the originaT manifest ° to the Customs- 

collector, after indicating thereon the portion rif any) 
of the cargo therein described which have been discharged, and subjoining thereto 
a true specification of all goods shipped at such port. He shall also deliver a 
dujilicate, signed by him, of the specification so subjoined. 

If the Customs-collector sees no objection to the departure of the vessel 
he shall proceed as prescribed in the second clause of section J58. 

161. The Customs-collector may, for sufficient reason, refuse port-clear- 

ance to any coasting-vessel declared to be bound to, 

brforrport“lea«rns gram- ‘"'‘W ^ustoms-port^, unless the 

cd. owner or master gives a bond, with such security as 

the Customs-collector deems sufficient, for the pro- 
duction to the Customs-collector of a certificate from the proper officer of the 
port to which such vessel is said to be bound, of her arrival at such port within 
a reasonable time to be prescribed in each case by the Customs-collector. 
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Discharge of cargo. ^ 162. When permission has been granted by the 

Customs-collector for the discharge of cargo from any 

(^) the vessel has not touched at any intermediate foreign port in tlie 

course of her voyage, and has not on board any dutiable goods, tlie cargo may 

be lorthwith landed and removed by the owner, without entry thereof at the 

custom-house and clearance for home consumption, but subject to such general 

check and control as the ^[Chief Customs-officer] may from time to time bv rules 
prescribe; ^ 

{b) if the vessel has so touched at any such port, or has on boaid any such 
goods, such vessel shall be subject to all the provisions of Chapter VII of this Act 
relating to vessels arriving and such goods, and until such goods have been duly 
discharged all other goods on board shall be subject to the provisions of Chapter IX 
ot this Act relating to goods imported. ^ 


Goods on coasting vessel, 
if excisable not to be unladen 
without permission. 


163. If any of the goods on board of any coastincr- 
vessel be subject to any excise-duty, they shall not 
be unladen without the permission of the proper 
officer of Excise. 


164. Notwithstanding anything hereinbefore contained ^fthe Chief Customs- 

^ . .• r officer may grant or] authorize the Customs-collector 

geS'pa's:' revocation of to grant a general pass, on any conditions which 

HChief Customs-officer] thinks expedient for the 
lading and clearance, and for the entry and unlading, of any coasting steam vessel 
at any ports of despatch or destination, or at any intermediate ports at which she 
touches for the purpose of receiving goods or passengers. 

Such pass shall be valid throughout Briiish India, or for such ports only 
as may be specified therein. ^ ^ 

Any such general pass may be revoked by order of >[the Chief Customs- 
officer] by whom the grant thereof ^[was made or authorized], by notice in writinev 
under the hand of ^[the Chief Customs-officer], delivered to the master or to the 
owner of such steam vessel, or to any of the crew on board. 

165. The Chief Customs-authority may direct that the master of any coastine- 

I L. I vessel which is square-rigged or prouelled hv 

Rules respecting: cargo-book ^ ^ i ^ uy steam 

to be kept by “Masters of keep, oi cause to be kept, a cargo-book, statino 

coasting vessels. name OI the master, tite vessel, the port to which 

is bound belongs, and the port to which on each voyage she 

V, of ladiitg such master shall enter, or cause to be entered in 

such book, the name of such port and an account of all goods there taken on 
board of such vessel, w.th a description of the packages, a°nd the quanti.ierand 
description of the goods, contained therein or stowed loose, and the names of the 
respective shippers and consignees, in so far as such particulars are known to h°m 

At every port of discharge of any such goods such master shall enter or 
cause to be entered, in such book the respective days on which such goods o"ar?v 
of them are delivered out of such vessel. ^ 

The respective times of departure fromevery port of ladino- • 1 

at every port of discharge, shall in like manner be du^y entered ^ ^ arrival 

Every such master shall, on demand, produce his cargo book for the ins 

pection of any officer of Customs, and such officer shall be at liberty to mike anv 
note or remark therein. ly 10 maxe any 


LEG. REF. 

^Substituted by Act IV of iqia. 
• Substitued by ibid for **Chief 

C,CM —567 


authority may.*’ 

* Substituted by ibid Ibi “vviw; auf J r,.>iiv:ed*’. 

t 'lUtOlUS- * 
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The Chief Customs-authority may, in the case of any vessel the master 
whereof has been directed to keep a cargo-book under this section, dispense with 
the manifest required under sections 158, 159 and 160. 

166. Any duly empowered officer of Customs may go on board of any 

coasting-vessel in any port or place in British India, 
Power to board and examine may at any period of a voyage search any such 

coas mg-vcsse s. vessel and examine all goods on board, and all goods 

then lading or unlading, and may demand the production of any document which 
ought to be on board of any such vessel. 

The Customs-collector may further require that any such document belong- 
ing to any coasting-vessel then in port shall be brought to him for inspection. 

CHAPTER XVI. 

Offences and Penalties. 

167. The olfences mentioned in the first column of the following schedule 

Punishments for offences. Punishable to the extent mentioned in third 

column ot the same with reference to such offences 
respectively : — 


Offences. 


Section of this 
Act to which 
offence has 
reference. 


Penalties 


1. — Contravening any rule made uuder this 

Act. 

2. — If any goods be landed or shipped, or 

if an attempt be made to land or ship 
any goods, or 

if any goods be brought into any bay. 
river, creek or arm of the sea, for the 
purpose of being landed or shipped, 
at any port or place which, at the date 
of such landing, shipment, attempt or 
bringing, is not a port for the landing 
and shipment of goods. 

3. — If anv person ship or land goods, or aid 

in the shipment or landing of goods, or 
knowingly keep or conce'al, or know- 
ingly permit or procure to be kept or 
concealed, any goods shipped or landed, 
or intended to be shipped or landed, 
contrary to the provisions of this Act; 
or 

if any person be found to have been on 
board of any vessel liable to confisca- 
tion on account of the commission of 
an offence under ^[No. 4] of this 
section, while such vessel is within any 
bay, rever, creek or arm of the sea 
which is not a port for the ‘(ship- 
ment and landing] of goods. 

4. — If any vissel which has been within the 
limits of any port in British India with 
cargo on board, be afterwards found 
in any port, bay, river, creek or arm of 
the sea in British India, light or in 
ballast, and if the master be unable to 
give a due account of the customs 
port where such vessel lawfully dis- 
charged her cargo. 


General Penalty not exeeeding five 

hundred rupees, 

11 such goods shall be liable 
to confiscation. 


General 




such person shall be liable 
to a penalty not exceeding 
one thousand rupees. 


such vessel shall be liable 
to confication. 


LEG. REF. 

‘Siibsf Wilted by .Act XIT of i8gi. 

NOTES. 

Stc 167 — Use of the expression ‘oflence* 


and ‘penalty’ not sufficient to show that such 
acts or omissions arc declared as crimes— ^rdi- 
nary criminal law applies. 1926 S. 40; juris- 
diction of High Court to interfere. 31 ^m.U« 
R. 105a, 
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Offenccs- 


Section of this 
Act to which 
offence has 
re ference. 


Penalties 


5. — If any goods are put without the author- 
ity of the proper officer of Customs, on 
board of any tug steamer or pilot- 
vessel from any sea-going vessel in- 
ward-bound ; or 


if any goods are put, without such autho- 
rity, out of any tug-steamer or pilot- 
vessel for the purpose of being put on 
board of any such vessel outward 
bound ; or 

if any goods on which drawback has been 
granted are put, without such authority 
on board of any tug-steamer or pilot- 
vessel for the purpose of being re- 
landed. 

6 . — If any vessel arriving al, or departing 

from, any customs-port fails when so 
required under section 17, to bring to 
at any such station as has been appoin- 
ted by the ‘[Chief Customs-officer] 
for the boarding or landing of an 
officer of Customs. 

7. — If any vessel arriving at any Customs- 

port, after having come to its proper 
place of muoring or unlading, removes 
from such place, except with the autho- 
rity of the Conservator, obtained in 
accordance with the provisions of the 
Indian Ports Act, 1875, *or other law- 
ful authority, to some other place, of 
mooring or unlading, or 
if any vessel not brought into port by a 
pilot be not anchored or moored in 
accordance with any direction of the 
‘[Ch'ef Customs officer] under sec- 
tion 17, 

8 . — If an> goods, the importation or exporta- 

tion of which is for the time being 
prohibited or restricted by or under 
Chapter IV of this Act, be imported 
Into or exported from British India 
contrary to such prohibition or restric- 
tion, or 

if any attempt be made so to import or 
export any such goods, or 
if any such goods be found in any pack- 
age produced to any officer of Customs 
as containing no such goods, or 
if any such goods, or any dutiable goods 
be found either before or after landing 
or shipment to have been concealed in 
any manner on board of any vessel 
within the limits of any port in British 
India, or 

if any goods, the exportation of which is 
prohibite<l or restricted as aforesaid, 
be brought to any wharf in order to be 
put on board of any vessel for exporta- 
tion contrary to such prohibition or 
restriction. 


II 


such goods shall be liable to 
confiscation, and the mas- 
ter of every such tug- 
steamer or pilot-vessel 
shall be liable to a penally 
not exceeding one thou- 
sand rupees. 


17 


the master of such vessel 
shall be liable to penally 
not exceeding one thou- 
sand rupees. 


the master of such vessel 
shall be liable to a penalty 
not exceeding five hund- 
red rupees, and the vessel 
if not entered. shall not be 
allowed to enter until the 
penalty is paid. 


17 


18 & 19 


such goods shall be liable to 
confiscation ; 
any person concerned in any 
such offence shall be lia- 
ble to a penally not ex- 
ceeding three times the 
value of the goods, or not 
exceeding one thousand 
rupees- 


LEG, REF. 

^SulMdtuted byAct IV of 


‘See 

>908). 


now the Indian Ports Act, 1908 (XV of 


I 
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Offences. 


Section of this 
Act to which 
offence has 
reference. 


Penalties 


9. — If, upon an application to pass any goods 

through the custom-house, any person 
not being the owner of such goods, and 
not having proper and sufficient autho- 
rity from the owner, subscribes or 
attests any document relating to any 
goods on behalf of such owner, 

10. — I f any goods, on the entry of which for 

re-export drawback has be^n paid, are 
not duly exported, or are unshipped or 
re-landed at any custoins-port (not 
having been duly relanded or discharg- 
ed under the provisions of this Act), 


11. — If any wine, spirit, provisions or stores 

be not laden on board of the vessel on 
board of which they should, under the 
provisions of section 45, 46. 47 or 48, 
be laden, or be unladen from such 
vessel without the permission of the 
proper officer of Custom, 

12 . — If any goods be entered for drawback. 

which are of less value than the 
amount of the drawback clairned, 

13. — If, in any river or port wherein a place 

has been fixed under section 53, by the 
^[Chief Customs-authority] any vessel 
arriving passes beyond such place, be- 
fore delivery of a manifest to the piloid 
officer of Custums, or other person 
duly authorized to receive the same, 

14 . the master of any vessel arriving, 
which remains outside or below any 
place so fixed, wilfully omits, for the 
space of twenty-four hours after anch- 
oring, to deliver a manifest as required 
by this Act, 

15. — If, after any vessel arriving has entered 

any customs-port in which a place has 
not been fixed under section 53, the 
master of such vessel wilfully omits, 
for the space of twenty-four hours 
after anchoring, to deliver a manifest 
as required by this Act, 

16. — If any manifest delivered under section 

53, 54, 60, 63 or 66 is not signed by the 
person delivering the same and is not 
in the form or does not contain the 
particulars required by section 55 or 
63. a.s the case may be, in so far as such 
parl'culars are applicable to the ship, 
cargo and voyage ; or 


General 


such person shall be liable 
to a penalty not exceeding 
one thousand rupees. 


42 & 43 Isucli goods, together with 

any vessel used in so un- 
.shipping or re-landing 
them, shall be liable to 
confiscation ; 

and the master of the vessel 
from which such goods 
are so unshipped or re- 
landed, and any person by 
whom or by whose orders 
or means such goods are 
so unshipped or re-landed 
or who aids or is concern- 
ed in such unshipping or 
re-landing, shall be liable 
to a penalty not exceeding 
three times the value of 
such goods or not exceed- 
ing one thousand rupees. 
44 to 48 /such wine, spirit, provisions 

or stores shall be liable to 
confiscation. 


50 |such goods shall be liable to 
confiscation. 


53 


53 


54 


55 & 63 


the master of such vessel 
shall be liable to a penalty 
not exceeding one thou- 
sand rupees. 


such master shall be liable 
to a penalty not exceed- 
ing one thousand rupees. 


such master shall be liable 
to a penalty not exceed- 
ing one thousand rupees. 


the person delivering such 
manifest shall be liable to 
a penalty not exceeding 
one thousand rupees. 


LEG. REF. 

^.Substituted by Act IV of ^914 
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17.— 


if any manifest so delivered does not 
contain a specitication true to the best 
of such person's knowledge of all 
goods imported or to be exported in 
such vessel. 

If any goods ent<rcd in the import- 
manifest of a vessel are not found on 
board of ihe vessel or 
if the quantiiy so found is short, and if 
5 uch deficiency is not accounted for to 
the satisfaction of the officer in charge 
of the custom-house. 


18. — rf any person required by this Act to 

receive a m^nife-it from any master of 
a vessel, refuses so to do, or fails to 
countersign the same or to enter there- 
on the i^ariicuiurs referred to in sec- 
tion 56 

19. — If bulk be broken in any vessel previous 

to the grant by the Customs-collector 
of an order for entry inwards or a 
special pass permitting bulk to be 
broken, 

20. — If any bill-o f-lading or copy required 

under section 58 is false and the master 
is unable to satisfy the Customs-collec 
tor that he was not aware of the fact ; 
or if any such bill or copy has been 
altered with fraudulent intent; or 
if the goods mentioned in any such bill 
or copy liavc not been bona fide shipped 
as shown therein ; or 
if any such bill-of-Iadi.ig-or any bill-of- 
lading of which a copy is delivered, has 
not been made previously to the depar- 
ture of the vessel from the place where 
the goods referred to in such bill-of- 
lading were shipped; or 
if any part of the cargo has been staved, 
destroyed or thrown over-board ; or if 
any package has been opened and such 
part of the cargo or such package be 
not accounted for to the satisfaction 
of the Cusloms-collector, 

21. — If any master of a vessel attempts to 

depart without a port-clearance. 

22 . — If any vessel actually departs without a 

port-clearance. 


23. 


If any pilot takes charge of any vessel 
proceeding to sea, notsvithstanding that 
the master of such vessel does not pro- 
duce a port-clearance, 


Section of this 
Act to which 
offence has 
reference- 


I’enajties. 


Item (17). 
board of the 


NOTES. 

— Construction of — “Found on 
vessel” — “So found is short” — 


55 & 64 Ithe master of such vessel 

shall be liable to a penalty 
not exceeding twice the 
amount of duty charge* 
able on the missing or de- 
ficient goods, if they be 
dutiable and the duty levi- 
able thereon can be ascer- 
tained, or otherwise to a 
penalty not exceeding five 
hundred rupees for every 
missing or deficient pack- 
age or separate article. 

53. .54 & 56 I'uch person shall be liable 

to a penalty not exceed- 
ing five hundred rupees. 


57 & 59 


58 


the master of such vessel 
shall be liable to a penalty 
not exceeding one thou- 
sand rupees. 

the master of the vessel 
shall be liable to a penalty 
not exceeding one thou- 
sand rupees. 


62 


62 


62 


«uch master shall be liable 
to a penalty not exceed- 
ing five hundred rupees, 
the ma<;fcr of such vessel 
shall be H:ible to a penalty 
not exceeding one thou- 
sand rupees. 

such pilot, oil conviction bc- 
for a Magistrate, shall be 
liable to fine not exceed- 
ing one thousand rupees. 


Meaning of. 191 I.C. O 67 . 

167 (17). — Penalty imposed under — 

Special tribunal upholding — Confirmation by 
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24 — If any master of a vessel refuses to 
receive on board an officer of Customs 
deputed under section 67. 


25 .— 


26.— 


If any master of a vessel refuses to 
receive on board one servant of such 
officer, or to provide such officer and 
servant with suitable shelter and ac- 
commodation. and with a due allow- 
ance of fresh water, and with the 
means of cooking on board. 

If any master of a vessel refuses to 
allow such vessel, or any box, place or 
closed receptacle in such vessel, to be 
searched when so required by an officer 
of Customs bearing a written order to 
search ; or 

if an officer of Customs places any lock, 
mark or seal upon anygoods in a vessel, 
and such lock, mark or seal is wilfully 
opened, altered or broken, before due 
delivery of such goods ; or 
if any such' goods are secretly conveyed 
away ; or 

if any hatchway or entrance to the hold 
of a vessel, after having been fastened 
down by an officer of Customs, is 
opened without his permission. 

If the master of any vessel laid up by the 
withdrawal of the officer of Customs 
shall, before application is made by him 
for an officer of Customs to superin- 
tend the receipt of cargo, cause or suffer 
to be put on board of such vessel any 
goods whatever, in contravention of 
section 70, 


28. — If any master of a vessel, in any case 

other than that provided for by No. 27, 
causes or suffers any goods to be dis- 
charged, shipped or water-borne con- 
trary to any of the provisions of 
sections 70, 72 or 75. 

29. — If, when a boat-note is required by sec- 

tion 76, any goods water-borne for the 
purpose of being landed from any 
vessel, and warehoused or i)assed for 


27.— 


Section of this 
Act to which 
offence has 
reference. 


Penalties. 


68 >such master shall be liable 
to a penalty not exceeding 
five hundred rupees for 
each day during which 
such officer is not receiv- 
ed on board ; and the 
vessel if not entered, shall 
not be allowed to enter 
until such penalty is paid. 
68 Isuch master shall, in each 
such case, be liable to a 
penalty not exceeding five 
hundred rupees. 


69 Ithe master of such vessel 
shall be liable, upon con- 
viction before a Magis- 
trate, to a fine not exceed- 
ing one thousand rupees. 


70 Isuch master shall be liable 
to a penalty not exceeding 
one thousand rupees, and 
tlie goods, if protected by 
a pass,sha 11 be liable to be 
re-landed for examination 
al the expense of the ves- 
sel, and. if not protected 
by a pass, shall be liable 
to confiscation. 

70, 72 & 75 Isuch master shall be liable 

to a penalty not exceeding 
one thousand rupees; and 
all^ goods so discharged, 
shipped or water-borne 
shall be liable to confisca- 
tion. 

76 Isuch goods shall be liable to 
confiscation ; and the per- 
son by whose authority 
the goods are being land- 


^ NOTES. 

Central Government — Suit in Civil Court to 
recover not maintainable — -Jurisdiction of High 
Court barred. See 42 Bom.L.R. 532= 1940 Bom. 
294. The first part of S. 167 (17), Col. i re- 
fers to the goods not being “found on board of 
the vessel** and the second pai t deals with the 
case where “quantity so found is short*’. The 
word “found** in the second part must have the 
same meaning as in the first part, namely, act- 


ually or physically existing, and cannot mean 
“ascertained** or “measured.** The deficiency 
must be in the quantity of the goods on board. 
There is nothing in the section to indicate that 
the measurement must be taken only on board 
the vessel and nowhere else. The section does 
not refer to any place of measurement at all. A 
measurement at another place is not prohibited. 
42 Bom.L.R. 532 = 1940 Bom. 294 . 
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Ofifences. 


itnportation, or of being;- shipped for 
exportation, be found without such 
note ; or 

if any goods are found on boar<l any 
boat in excess of such boat-note, whe- 
ther such goods are intended to be 
landed from, or to be shipped on board 
of. any vessel, 

— If any person refuse.s to receive, or fails 
•to sign. Or to note the prescribed parti- 
culars upon, any boat-note, as required 
by section 76,or :f any master or officer 
of a vessel receiving the same fails to 
deliver it when required so to do by 
any officer of Customs authorized to 
make such requisition. 

If any goods arc, without permission, 
shipped or water-borne to be shipped, 
or are landed, except from or at a 
wharf or other place duly app''inted 
for the purpose ; or 

if any goods water-borne for the purpose 
of being landed or shipped are rot 
landed or shipped without unnecessary 
delay ; or 

if the boat containing such goods be 
found out of the proper track between 
the vessel and the v.harf or other 
proper place of landing or shipping, 
and such deviation be not accounted 
for to the satisfaction of the Custom®- 
collcctor : or 

if any goods are transhipped contrary to 
the provisions of section 78, 

— If, af ter the is«ue of a notification under 
section 79 with regard to any port, any 
goods arc found within the limits of 
such port on board of any boat not 
duly licenced and registered. 


33. — If any master of a vessel discharges or 
.suffers to be discharged any goods not 
duly entered in the manifest of such 
vessel, 

34.. — If any goods arc found concealed in any 
place, box or closed receptacle in any 
vessel, and are not duly accounted for 
to the satisfaction of the officer in 
charge of the custom-house, 

35. — If any goods are found on hoard in 

excess of those entered in the manifest 
or not corresponding with the specifi- 
cation therein contained, 

36. — If. after any goods have been landed and 

before they have been passed through 
the custom-house, the owner removes 
or attempts to remove them, with th.e 
intention of defrauding t!ie revenue. 


Section of this 
Act to which 
offence has 
reference. 


I’enalties 


ed or shipped, and the 
person in charge of the 
boat, shall each be liable 
to a penalty not exceed- 
ing twice the amount of 
u t (if any) leviable an 
the said goods. 

such person, master or 
officer shall be liable to a 

i penalty not exceeding five 
hundred rupees. 


iuch goods shall be liable to 
confiscation : and tlie per- 
son by \vho«c authority 
the goods are shipped, 
landed, water-borne or 
transhipped, and the per- 
son in charge of the ves- 
sel emplo> ed in conveying 
them, shall each be liable 
to a penalty not exceed- 
ing twice the amount of 
the duty (if any) leviable 
on such goods 


55 & 82 


79 such goods, unless they are 
covered by a special per- 
mit from the Customs- 
collcctor shall be liable to 
confiscation. and the 
owner or the person in 
charge of the boat shall 
be liable to a penalty not 
exceeding one hundred 
J rupees. 

82 j-such master shall be liable 
I to a penalty not exceeding 
I one thousand rupees. 


f tcncral 


such goods shall be liable 
to confiscation. 


55 & 82 


86 & 87 


such goods shall be liable 
to confiscation, or to be 
charged witli such inert as- 
ed rates of duty as the 
Cliief Officer of Customs 
directs. 

such goods shall be liable to 
confiscation ; or 
if the goods cannot be re- 
covered, the owner shall 
be liable, in addition to ' 
full duty, to a penalty not 
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Section of this 
Act to which 
offence has 
reference. 


Penalties 


37' — If it be found, when any goods are en- 
tered at, or brought to be passed 
through, a Custom-house, either for 
importation or exportation that — 

(o) the packages in which they are con- 
tained differ widely from the descrip- 
tion given in the bill-of-entry or appli- 
cation for passing them ; or 
(fe) the contents thereof have been 
wrongly described in such bill or appli- 
cation as regards the denominations, 
characters or conditions according to 
which such goods are chargeable with 
duty, or are being imported or export- 
ed ; or 

(c) the contents of such packages have 
been mis-stated in regard to sort, qua- 
lity. quantity or value ; or 

(d) goods not stated in the bill-of-entry 
or application have been concealed in, 
or mixed with, the articles specified 
therein, or have apparently been 
packed so as to dece^e the officers of 
Customs, and such circumstance is 
not accounted for to the satisfaction 
of the Customs-collector, 

38. — If, when good> are passed by tale or by 
package, any omission or misdescrip- 
tion thereof tending to injure the re- 
venue he discovered, 


39. — If without entry duly made, any goods 
are taken or passed out of any custom- 
house or wharf. 


40.--lf any prr>hibitcd or dutiable goods are 
found, either before or after landing, 
concealed in any pas . enger's baggage, 


41 — If any goods entered to be warehoused 
^ are carried into the warehouse, unless 

with the authority, or under the care, 


86 & 137 


exceeding twice the 
amount of such duty, if 
the goods be dutiable and 
the duty leviable thereon 
' can be ascertained; or 
I otherwise to a penalty not 
exceeding one thousand 
rupees for every missing 
or deficient package or 
, separate article, 
such packages, together 
with the whole of the 
goods contained therein 
shall be liable to confisca- 
tion, and every person 
concerned in any such 
offence shall be liable to 
a penalty not exceeding 
one thousand rupees. 


86 & 94 


General 


tlie person guilty of such 
omission or misdescrip- 
tion shall be liable to a 
penalty not exceeding ten 
times the amount of duty 
which might have been 
lost to Government by 
such omission or misdes- 
cription, unless it be 
proved to the satisfaction 
of the officer in charge of 
the custom-house that the 
variance was accidental, 
the person so taking or 
passing such goods shall, 
in every such case, be lia- 
ble to a penalty not excee- 
ding five hundred rupees, 
and such goods shall be 
liable to confiscation, 
such passenger shall be 
liable to a penalty not 
exceeding five hundred 
rupees, and such goods 
shall be liable to confisca- 
tion. , , , 

such goods shall be liable to 
confiscation, and any PC*"" 
son so carrying them 
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of the proper ofBcers of Customs, and 
in such manner, by such persons, with- 
in such time, and by such roads or 
ays, as such officers direct, 

42. — If any goods entered to be warehoused 

are not du ly warehoused in pursuance 
of such entry, or are withheld, or 
removed from any proper place of 
examination before they have been 
examined and certified by the proper 
officer, 

43. — If any warehoused goods be not ware- 

housed in accordance with sections 94 
and 95, 

44. — Ifthe licensee of any private warehouse 

licensed under this Act does not open 
the same when required so to lio by 
any officer enti-Ictl to have access 
thereto, or, upori demand ni.idc by any 
such officer, refuses access to any such 
officer, 

45. — If the keeper of an% puldic warcltouse, 

<»r the licensee of any private ware- 
house, neglects to slow the goods 
warehoused theretn, so that easy acce^^s 
may be had to every package and 
parcel thereof, 

46. — If the owner of any warehoused goods 

or any person in the employ of such 
owner, clandestinely opens any ware- 
house, or, except in presence of the 
proper officer of Customs, gains access 
to his goods, 

47 — If any warehoused goods are opened in 
contrave: lion of the provisions of 
section 98 ; or 

if any alteration be made in such goods 
or in tlie packing thereof, except as 
provided in section 100, 

48. — Ifanygoo ls lodged in a private ware- 
house arc found at the time of delivery 
therefrom to be deficient, and such 
deficiency is not due solely to ullage or 
wastage, as allowed under sections 116 
and 117, 


49. — I f the keeper of any public warehouse, 

or the licensee of any private ware- 
house, fails, on the requisition of any 
officer of Customs, to pro<luce any 
goods which have been deposited in 
such warehouse, and which have not 
been duly cleared and delivered thcre- 
f rom, and is unable to account for such 
failure to the ^atisfaction of the Cus- 
tom-collector, 

50. — If any goods, after being duly warc- 

hou'=ed, are fraudulently concealefl in 
or removed from the warehouse, or 
abstracted fi om any package, or trans- 
ferred from one package to another, 
or otherwije, for the purpose of 
illegal removal or concealrrent. 


Section of this 
Act to wliich 
offence has 
reference. 


Penalties. 


shall be liable to a penalty 
not exceeding one thou- 
sand rupees. 

94 such goods shall be deemed 
not to have been duly 
warehoused, and shall be 
liable to confi>catiot'. 


94 & 95 such goods shall be liable to 

confiscation. 

97 such licensee shall be liable 
to a penalty not exceed- 
ing one thousand rupees, 
and shall further be liable 
to have his licence forth- 
with cancelled. 

Chaj) XT such keeper or licensee 

shall, for every such 
neglect, be liable to a 
penalty not exceeding 
fi f ty rupees. 

99 such owner or person shall, 
in every such case, be 
liable to a penalty not 
exceeding one thousand 
rupees. 

98 Sz. 100 such goods shall be liable 

to confiscation. 


123 the licensee of such ware- 
house shall, unless the de- 
ficier.cy be accounted for 
to the satisfaction of the 
Cus- oms-collector, be lia- 
ble to a penalty equal to 
five limes the duty 
chargeable on the goods 
so deficient. 

123 'uch keeper or licensee 
shall, for every such 
failure, be liable to pay 
the duties due on such 
goods, and also a penalty 
not exceeding fifty rupees 
in respect of every pack- 
age or parcel so missing 
or deficient. 

Chap. XI >uch goods shall be liable to 

confiscation, and any per- 
son concerned in any such 
offence shall be liable to 
a penalty not exceeding 
f>nt thousai'tl rupees. 


C.C.M.— 568 
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offence has 
reference. 


s 


Penalties. 


51 — If any ^oods lodged in a private ware- 
house are found to exceed the regis- 
tered quantity, 


52. — If any goods removed from the ware- 

house in which they were originally 
deposited, except in the presence, or 
with the sanction, of the proper officer, 
or under the proper authority for their 
delivery, 

53. — If any person illegally takes any goods 

out of any warehouse without payment 
of duly, or aids, assists or is concerned 
therein, 

54. — If any person contravenes any rule re- 

garding the process of transhipment 
made by ihe ’[Chief Customs autho- 
rity], or 


any prohibition or order relating to tran- 
shipment notified by the Central Gov- 
ernment, or 

tranships goods not allowed to be tran- 
shipped, 

55. — If any goods be taken on board of any 

vessel at any customs-port in contra- 
vention of section 136, 

56. — If any coods not specified in a duly pass- 

ed shipping-bill are taken on board of 
any vessel, contrary to the provisions 
of section 137, 

any goods specified in the manifest of 
vessel, or in any shipping-bill, are 
not duly shipped before the departure 
of such vessel, or are re-landed ; 

^ I such short shipment or rc- 

landing he not given as required by 
section 140 

^ny goods duly shit ped on board of 
any vessel be landed, except under 
section l41. 142 or 143 at any place 
other than that for which they have 
been cleared. 


59.- -If any goods on account of which draw- 
back has been paid be not found on 
board of any vessel referred to in sec- 
tion 142, 


60. — If any person, witboui a special pass 
from an officer of Excise at the place of 
exportation, re-lands or attempts to re- 
land any spirit shipr»ed for exportation. 


Chap. XI 

Ditto 

Ditto. 

330 

134 

136 

137 

140 

141 

ni42i 

154 


such excess, unless account- 
ed for to the satisfaction 
of the officer in charge of 
the custom-house, shall 
be charged with five 
times the ordinary duty 
thereon. 

such goods shall be liable to 
confiscation, and any per- 
son so removing them 
shall be. liable to a penalty 
not exceeding one thou- 
sand rupees. 

such person shall be liable 
to a penalty not exccd- 
ing one thousand rupees. 

such person shall be liable 
to a penalty not exceeding 
one thousand rupees ; and 
any goods in respect of 
which snch offence has 
been committed shall be 
liable to confiscation. 


the master of such vessel 
shall be liable to a penal- 
ty not exceeding one 
thousand rupees, 
the master of such vessel 
shall be liable to a penal- 
ty not exceeding fifty 
rupees for every package 
of such goods, 
the owner of such goods 
shall be liable to a penalty 
not exceeding one hund- 
red rupees ; and such 
goods shall be liable to 
confiscation. 

the master of such vessel 
shall, unless Ihe landing 
be accounted for to the 
satisfaction of the Cus- 
toms-collector, be liable 
to a penalty not exceeding 
three times the value of 
such goods so landed, 
the master of such vessel 
shall he liable to a penalty 
not exceeding the entire 
value of such goods, un- 
less the fact be accounted 
for to the satisfaction of 
the Customs-collector, 
such person shall be liable 
to a penalty not exceeding 
five hundred rupees. 


LEG. REF. 

’ Substituted by Act IV of 1914. 


® Substituted by Act XII of l89I. 
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Penalties. 


61. — If any person wilfully contravenes any 

rule relating to spirits made under sec- 
tion 155, 

62. — If, in contravention of any rules made 

under section 157, any goods are taken 
into, or put out of. or carried in, any 
coasting vessel ; or if any such rules t>e 
otherwise infringed, 

63. — If, contrary to any such rules, any coast- 

ing vessel touches at any foreign port, 
or deviates from her voyage, unless 
forced by unavoidable ci j cumstanres ; 
or 

if the master of any such vessel which 
has touched at a foreign port fatls to 
declare the same in writing to the 
Customs-collecti>r at the customs port 
at which such vessel afterv\ards first 
arrives. 


64. — If in the case of any coasting vessel any 

of the provisions of section 158, 159 or 
160 are not complied with, 

65. — If the person executing any bond given 

under section 161 fail to proiluce the 
certificate men> ioned in the same sec- 
tion, or to show sufficient reason for 
its non-production. 


66. — If the master of any coasting vessel 

violates any of the conditions under 
which a general pass for such vessel 
has been granted, 

67. — If any master of a coasting vessel con- 

travenes any of the provisions of sec- 
tion 165. 

68. — If, upon examination, any package en- 

tered in the cargo-book required by 
section 165, as containing dutiable 
goods, is found not to contain such 
goods ; or 

if any package is found to contain duti- 
able goods n<»t entered, or not entered 
as such, in such book, 

69. — If the ma'ter of any coasting vessel 

required under section 165 to keep a 
cargo-hook fails correctly to keep, or 
to cause to be kept, such book, or to 
produce ll-e same on dt-maml : c^r 


155 such person shall be liable 
to a penally not exceed- 
ing five hundred rupees; 
and all such spirit shall 
be liable to confiscation. 

157 the master of such vessel 
. shall be liable to a penalty 
not exceedieg one thou- 
sand rupees. 

the master of such ves- 
sel shall he liable to a 
penalty not exceeding one 
thousand rupees ; and if 
goods liable to ex- 
port duty have been land- 
ed from, or anv goods 
liable to import duty have 
been shipped in, such 
vessel at such foreign 
port, such master shall 
further be liable to a pen- 
alty not exceeding three 
times the duty which 
would have been leviable 
on such goods if they had 
been exported from, or 
imported at, a customs 
port to or from a foreign 
port, as the case may be- 
158. 159 & 160 the master of such vessel 

shall in each such case be 
liable to a penalty not 
exceeding five hundred 
rupees. 

161 such person shall be bound 
to pav a penalty eoual to 
double the amount of cus- 
toms duties which w’ould 
have been chargeable on 
the export cargo of (he 
vessel had she been de- 
clared to be bound to a 
foreign port. 

164 such master shall be Mable 

to a penalty not exceeding 
one thousand rupees, 

165 sticb master shall be liable 

to a penalty not exceeding 
five hundred rupees. 

165 such package, with its con- 
tents, shall be liable to 
confiscation. 


165 such master shall be liable 
to a penalty not exceed- 
ing five hundred rupees. 
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Act to which 
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Penalties 


if at any time there be found on board of 
any such vessel any goods not entered 
in such book as laden, or any goods 
noted as delivered ; or if any goods 
entered as laden, and not noted as deli- 
vered, be not on board, 

70. — If, contrary to the provisions of this or 

any other law for the time being in 
force relating to the Customs, any 
goods are laden on board of any vessel 
in any customs port and carried coast- 
wise ; or 

if any goods which have been brought 
coastwise are so unladen in any such 
port ; or 

if any goods are found on board of any 
coasting vessel without being entered 
in the manifest or cargo-book or both 
(as the case may be) of such vessel, 

71. — If the master of any coasting vessel 

refuses to bring any <?ocument to the 
Customs-collector when so required 
under section 166. 

72. — If any person makes or signs, or uses, 

any declaration or document used in 
the transaction of any business relating 
to the Customs, knowing such declara- 
tion or document to be false in any 
particular ; or counterfeits, falsifies or 
fraudulently alters or destroys any 
such document, or any seal, signature, 
initials or other mark made or impres- 
sed by any officer of Customs in the 
transaction of any business relating to 
the Ctistoms; or, 

being required under this Act to produce 
any document, refuses or neglects to 
produce such document ; or, 
being required under this Act to answer 
any quesiion put to him by an officer of 
Customs, does not truly answer such 
question, 

73. — If any person on board of any vessel or 

boat in any customs-port, or who has 
landed from any such vessel or ^at, 
upon being asked by any such officer 
whether he has dutiable or prohibited 
goods about bis person or in his posses- 
sion, declares that he has not, and if 
any such goods are, after such denial, 
found about his person or in his pos- 
session, 

74 . If any officer of Customs require any 

person to be sea- ched for dutiable or 
prohibited goods, or to be detained, 
without having reasonable ground to 
believe that he has such goods about 
his person, or has been guilty of an 
offence relating to the Customs. 

75. — If any officer of Customs or other person 

duly employed for the prevention of 
smuggling, is guilty of a wilful breach 
of the provisions of this Act, 


Chap. XV 


such goods shall be liable to 
confiscation, ahd the mas- 
ter of such vessel shall 
be liable to a penalty not 
exceeding five hundred 
rupees. 


General 


166 [such master shall be liable 
to a penalty not exceeding 
two hundred rupees. 

such person shall, on con- 
viction of any such 
offence before a Magis- 
trate, be liable to a fine 
not exceeding one thou- 
sand rupees. 


Ditto 


such goods shall be liable to 
confiscation, and such 
person shall be liable to a 
penalty not exceeding 
three times the value of 
such goods. 


General 


169 Isuch officer shall, on convic- 
tion before a Magistrate, 
be liable to a fine not ex- 
ceeding five hundred 
rupees. 


such officer or person shall, 
on conviction before a 
Magistrate, be liable to 
simple imprisonment for 
any term not e.xceeding 
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Offences. 


Section of this 
Act to which 
offence has 
reference. 


Penalties 


76. — If any officer of Customs, or other per- 

son duly employeil for the prevention 
of stnuggling. piactises, or attempts to 
practise, any fraud for the purpose ol 
injuring the customs revenue, or abets 
or connives at any such fraud, or any 
attempt to practise any such fraud, 

77. — 1£ any Police officer, wliose duty it is. 

under section 180, to send a written 
notice or cause goods to be conveyed 
to a custom-house, neglects so to do. 

78. — If any person intentionally obstructs any 

officer of Customs or other person duly 
employed for the prevention of smug- 
gling, in the exercise of any powers 
given under this Act to such officer or 
person. 


I 

79. — If any officer of Customs, except in the 

discharge in good faith of his duly as 
such officer, discloses any particulars 
learned by him in his official capacity in 
respect of any goods or shows any 
samples delivered to him in such capa- 
city, or 

if any officer of Customs, except as per- 
mitted by this Act, parts with the pos- 
session of any samples delivered to him 
in his official capacity, 

80. — If any person, without the approval of 

the Customs-collector under section 
202, acts as an agent for the transaction 
of bu -iness as therein mentioned. 


General 


two years, or to fine, or 
to both. 

Ditto 


Gc neral 


180 


195 


such officer shall, on convic- 
tion before a Magistrate, 
be liable to a penalty not 
exceeding one hundred 
rupees. 

such person shall, on con- 
viction before a Magis- 
trate, be liable to impri- 
sonment for any term not 
exceeding six months, or 
to a fine not exceeding 
one thousand rupees, or 
to both. 

he shall be liable to a penal- 
ty not exceeding one 
thousand rupees. 


202 


such person shall be liable 
io a penalty not exceed- 
ing five hundred rupees. 


Nothing in the second column of 
force of law. 


the above Scliedule shaJI be deemed to have the 


^of Act Inciudli* a„y°"pSr in 

and an the othe7c?me„fs thereof.'"^' '‘“""'I' 

Every vessel, cart or other measns of conveyance t 

r: .iris';? i 

PRt^EDURE RELATmc TO OefeNCES, AppeALS ETC 

, 69 . A„, I. .he p;eve„U„„ of 

NOTES. ® 


mals used in removal. 

Tackle, etc., included 
confiscation of vessels. 


Sec. _167 (Cl. 78). — ‘Obstruction’ in this 
clause implies actual resistance, and not mere 
evasion or disobedience of any lawful order of 


ordS-td n™" bra“’'cui;o°“' 

watch and arr^?t .L Pcon kept to 

gun.y onder this held 


‘".df '339 L.u' eas ® se^'c^ia'a’' 

17a. bo, meiely because a man riding a bic^y- ^ ^ «• 4^2. 
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Power to search on reason- 
able suspicion. 


may search any person on board of any vessel in any 
port in British India, or any person who has landed 
from any vessel : 


Provided that such officer has reason to believe that such person has dutiable 
or prohibited goods secreted about his person. 


Persons may, before search, 
require to be taken before 
Magistrate or Customs- 
collector. 


170. When any officer of Customs is about to 
search any person under the provisions of section 169, 
such person may require the said officer to take him, 
previous to search, before the nearest Magistrate or 
Customs-collector. 


If such requisition be made, the officer of Customs may detain the person 
making it until he can bring him before the nearest Magistrate or Customs-collector. 

The Magistrate or Customs-collector before whom any person is so brought 
shall, if he see no reasonable ground for search, forthwith discharge such person ; 
but, if otherwise, shall direct that the search be made. 

A female shall not be searched by any but a female. 

171. Any duly empowered officer of Customs or other person duly employed 

for the prevention of smuggling, may stop and search 

search' goodi ‘T' goods any vessel, cart or other means 

on reasonable suspicion. conveyance ; provided that he has reason to believe 

that smuggled goods arc contained therein. 

172. Any Magistrate may, on application by a Customs-collector, stating 

his belief that dutiable or prohibited goods are secreted 
ranu'^'*^ issue search war- place within the local limits of the jurisdiction 

of such Magistrate, issue a warrant to search for such 
goods. 

Such warrant shall be executed in the same way, and shall have the same 
effect, as a search-warrant issued under the law relating to Criminal Procedure. 


173. Any person against whom a reasonable suspicion exists that he has 

been guilty of an offence under this Act may be arrested 
Pe«ons reasonably suspected place, either upon land or water, by any 

may be arrested. officer of Customs or other person duly employed 

for the prevention of smuggling. 


Persons arrested to be taken 
to nearest Magistrate or Cus- 
toms-collector. 


174. Every person arrested on the ground that 
he has been guilty of an offence under this Act shall 
forthwith be taken before the nearest Magistrate or 
Customs-collector. 


175. When any such person is taken before a Magistrate, such Magistrate 

may, if he thinks fit, either commit him to gaol or 
Persons taken before Magis- order him to be kept in the custody of the Police for 
trate may be detained or time as is necessary to enable such Magistrate to 

communicate with the proper officers of Customs : 


admitted to bail. 


Provided that any person so arrested, committed or kept shall be released 
on giving security to the satisfaction of the Magistrate to appear at such time and 
place as such Magistrate appoints in this behalf. 


176. 

Person 

afterwards 

trate, to 
offence. 


If any person liable to be arrested under this Act is not arrested at 

the time of committing the offence for which he is so 
escaping may be liable, or after arrest make his escape, he may at any 
arrested. afterwards bc arrested and taken before a Magis- 

bc dealt with as if he had been arrested at the time of committing such 
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177. When any person employed on the crew of any of the ships of Her 

„ • tx 1., . . Majesty’s Navy, ^[or His Majesty’s Indian Navyj is 

Maj?sty^lndila forSwfth^^^fvI officer shall 

Navy when arrested, to be l<^thwith give notice thereof to the commanding 

secured on board until warrant officer of the ship, who shall thereupon place such 

procured. person in security on board of such ship, until the 

. arresting officer has obtained a warrant from a Magis- 

trate tor bringing up such person to be dealt with according to law. 

The Magistrate shall grant such warrant upon complaint made to him bv 
the arresting officer, stating the offence for which the person is detained. ^ 

178. Any things liable to confiscation under this Act may be seized in any 

Seizure of things liable to either upon land or water, by any officer of 

confiscation* Customs or other person duly employed for the pre* 

vention of smuggling* 

179. All things seized on the ground that they are liable to confiscation 

T'K’ • j u j 1 under this Act shall, as soon as conveniently mav be 

^Thmgs sezed how dealt delivered into the care of any Custo^nJT-officc; 

authorized to receive the same. 

If there be no such officer at hand, all such things shall be carried to and 
deposited at the Custom-house nearest to the place of seizure. 

If there be no Custom-house within a convenient distance such thines 
shall be deposited at the nearest place appointed by the ^[Chief Customs-officerl 
for the deposit of things so seized* •* 

180. When any things liable to confiscation under this Act are seized by 

t> . . ^ auy Police-officer on suspicion that they have been 

thin"^“eSSi on s^^Sefon. PoHce station or 

,1.- Court at which a complaint connected with the stealine 

or receiving ot such things has been made, or an enquiry connected with such 
stealing or receiving is in progress, and there detain such things until the dismissal 
of such complaint or the conclusion of such enquiry or of any trial thence resulting 

In every such case the Police-officer seizing the things shall send written 
notice of their seizure and detention to the nearest Custom-house ; and imme 
diately after the dismissal of the complaint or the conclusion of the enquiry or 
trial, he shall cause such things to be conveyed to, and deposited at, the^nearest 
Custom-house, to be there proceeded against according to law. * 

When anything is seized, or any person is arrested under this Act 

the officer or other person making such seizure or 

of the person in charge of 
Ae thing so seized, or of the person so arrested, give 
him a statement in writing of the reason for such 


181. 


When seizure or arrest is 
made reason in writing to 
be given* 


seizure or arrest* 

Power to detain packages 
containing certain publica- 
tions imported into British 
India* 


3 [i 8 i-A. (1) The Chief Customs-officer or other 

officer authorized by the Provincial Government 
in this behalf may detain ^ny package, brought whether 

by land or sea. into British India which he susoects 

to contain — suspects 

(a) any newspaper or book as defined in the Press anri . *• r 

Books Act, 1867, or T ^ Kegistration of 

(S) any document, 

containing any seditious matter, that i, to say, any matter the publication of 
wluch IS punishable under section ,a4-A of the Indian Penal Code, and shad 


^Substituted by Act IV of 1914. 
•Inserted by Act XIV of 193a, 


LEG. RI F. 
iSubatituted by A.O., 1937. 
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forward such package to such officer as the Provincial Government may appoint 
in this behalf. 

(iz) Any officer detaining a package under the provisions of sub-section 
(i) shall, where practicable, forthwith send by post to the addressee or consignee 
of such package notice of the fact of such detention. 

(3) The Provincial Government shall cause the contents of such package 
to be examined, and if it appears to the Provincial Government that the package 
contains any such newspaper, book or other document, containing any such 
seditious matter, may pass such orders as to the disposal of the package and its 
contents as it may deem proper, and, if it does not so appear, shall release the 
package and its contents unless the same be otherwise liable to seizure under any 
law for the time being in force : 

Provided that any person interested in any package detained under the 
provisions of this section may, within two months from the date of such deten- 
tion, apply to the Provincial Government for release of the same, and the Pro- 
vincial Government shall consider such application and pass such orders thereon 
as it may deem to be proper ; 

Provided further, that, if such application is rejected, the applicant may, 
within two months from the date of the order rejecting the application, apply 
to the High Court for release of the package or its contents on the ground that 
the package did not contain any such newspaper, book or other document con- 
taining any such seditious matter. 

(4) In this section “ document includes also any painting, drawing or 
photograph, or other visible representation.] 

Every application under the second proviso to sub-section (3) of 

section 181-A shall be heard and determined, in the 
manner provided by sections 99-D to 99-F of the 
Code of Criminal Procedure, 1898, by a Special Bench 
of the High Court constituted in the manner provided 
by section 99-G of that Code.] 

^[i8i-C. No order passed or action taken under section 181-A shall be called in 

_ .... , . question in any Court otherwise than in accordance with 

Juris iction arre . second proviso to sub-section (3) of that section.] 

182. In every case, except, the cases mentioned in section 167, Nos. 26, 72 

and 74 to 76 both inslusive, in which, under this Act, 

Adjudication of confisca- anvthinff is liable to confiscation or to increased rates 
tions and penalties. ° 

^ of duty, 

or any person is liable to a penalty, 

such confiscation, increased rate of duty or penalty may be adjudged — 

(a) without limit, by a Deputy Commissioner or Deputy Collector of Customs, 
or a Customs-collector ; 

{b) up to confiscation of goods not exceeding two hundred and fifty rupees 
in value, and imposition of penalty or increased duty, not exceeding one hundred 
rupees, by an A.ssistant CJommissioner or ^^ssistant Clollector of Customs j 

(c) up to confiscation of goods not exceeding fifty rupees in value, and 
of penalty or increased duty not exceeding ten rupees, by such other 
subordinate officers of Customs as the ^[Chief Customs-authority] may, from time 
to time, empower in that behalf in virtue of their office : 


Procedure for disposal by 
High Court of applications 
for release of packages so 
detained. 


leg. ref. 

^Inserted by Act XIV of 1922. 

*Sub8titutcd by Act IV of 1914. 

NOTES. 

Sec. lS 2 .—Sef 43 B. 22i«=ai Bom.L.R. 27 — 


49 I.C. 427. Section is not exhaustive. 45 I" 
W. 394. Act contains no provision with reg^d 
to adjudication of con^cations and penalties. 
24 Bom.L.R. 245 = 46 B. 732. Sft 1938 Mad. 
6 o 8=I.L.R. 193d M. 1040. 
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Provided that the ^[Chief Customs-authority] may, in the case of any 

duties of a Customs-collector, limit his powers to those 
^ clause (A) or in clause (c) of this section, and may confer on any officer, 

of thtr^^e ^tWi? of hts office, the powers indicated in clauses (a), (b) or (c) 


183. Whenever confiscation is authorised by this Act, the officer adiudsiiiK 

It shall give the owner of the goods an option to pay 

m heu of confiscation such fine as the officer thinks 
fit. 


Option to pay fine in lieu 
of confiscations. 


On confiscation, property 
to vest in Her Majesty. 


184. When anything is confiscated under sec- 
tion 182, such thing shall thereupon vest in Her 
Majesty. 

The officer adjudging ^nfiscation shall take and hold possession of the 
thing confiscated and every officer of Police, on the requisition of such officer 
shall assist him in taking and holding such possession. 

185. If iiny vessel actually departs without a port-clearance, or after fail- 

Levy of penalty for failure bring-to when required at any station appointed 

to bring-to. undei section 17, the penalty to which the master of 

such vessel is liable may be adjudged by the Chief- 
"""i Gustoms-port to which such vessel proceeds, or in which 

A certificate of such departure or failure to bring-to when required our 
porting to be signed by the Chigf Customs-officer of the port from which the 'vessel 
IS stated to have so departed, shall be prima facie proof of the fact so certified. 

186. The award of any confiscation, penalty or increased rate of dutv 

under this Act by an officer of Customs shall not 

prevent the infliction of any punishment to which 

the person alTccted thereby is liable under any other 
law. ^ 


Penalty under .\ct not to 
interfere with punishineiit 
under other law. 


Offences not specially pro 
vided for how tried. 


187. All offences against this Act. other than 
tliosc cognizable under section 182 by officers of Customs 
may be tried summarily by a Magistrate. ’ 

188. Any person deeming himself aggrieved by any decision or order oassed 

by an officer of Customs under this Art 
Appeal from subordinate to three months from i i • - tvithin 

Chief Customs-authority. Hiree moiuiis lioin the date of such decision or order, 

, , ^ , therefrom to the Cdiief Customs-authority 

or, in such cases as the Central Oovernment directs, to any officer of Customs 

^nfiscatmn of goods passed by an* Officer of 
Customs under the Sea Customs Act is the 

bv*? .art authority provided 


LEG. REF. 

»Substituud by .Act IN' of 1911. 

®Omitted by .-N.O-, i<) 37 - 

notes. 

Sec. 188 . — If there be no legal adjudication 
of the matter in accordaiu e with the .Net, juris- 
diction of the C'ivil C^ourt is not ousted. 44 B. 
2ai=ai Uom.L.R. 27—49 I-G. 427. Imposition 
of sea customs duties relates to ‘a matter con- 
cerning revenue’ within the meaning of the term 
in S. 106 (2) of the Government of India Act, 
1935, and as .such, the suit in the High C’ourt 
que.stioning such imposition is barred. Such suit 
is also barred under Ss. 188 and 191, as the 
remedy given under these sections amounts to 
an ouster of ll.e jurisdiction of Courts. I'he .Act 
itself provides the remedy and the tribunal to 
decide disputes under the Act. 45 E.W. 3g.|,= 
J937 Mad. 536. The sole remedy open to those 
who arc aggrieved by a decision or order for 

CC.M.— 56 ‘# 


1 ni>i iiaoic to be chal- 

lenged or impugned by any suit, 43 C.WIM 

445— I.E.R. (1939) I Cal. 2=i7=i93Q Qal 762 

a^so .87 I.C. 512 = 3 si* 

There is no reason for limiting the words “any 

m i«U to decisions or orders nasscH 

s .8. of .he AC. They include decS by 1 .n 
officer of customs as to the rate of dutv apoli- 

voK^ Z which necessarily^ hi- 

particularrate- 

fSJS r n ^ t iass.fication into which the 

g^s fall. An order of an Assistant Collector 
ot Customs assessing a consignment of betel nuts 
as boiled nuts subject to dutv on a tariff value 

subject to duty ac/ lahrtni, 
is not an adjudication as to increased rate of 
duty under >, 182, but a decision as to the 
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not inferior in rank to a Customs-collector and empowered in that behalf by name 
or in virtue of his office by [the Central Government]. 

Such authority or officer may thereupon make such further inquiry and 
pass such order as he thinks fit, confirming, altering or annulling the decision or 
order appealed against : 

Provided that no such order in appeal shall have the effect of subjecting 
any person to any greater confiscation, penalty or rate of duty than has been 
adjudged against him in the original decision or order. 

Every order passed in appeal under this section shall, subject to the power 
of revision conferred by section 191, be final. 

189. Where the decision or order appealed against relates to any duty or 

penalty leviable in respect of any goods, the owner of 
Deposit, pending appeal, such goods, if desirous of appealing against such deci- 
of duty demanded. sion or order, shall, pending the appeal, deposit in the 

hands of the Customs-collector at the port where the dispute arises the amount 
demanded by the officer passing such decision or order. 

When delivery of such goods to the owner thereof is withheld merely by 
reason of such amount not being paid, the Customs-collector shall, upon such 
deposit being made, cause such goods to be delivered to such owner. 

If upon any such appeal it is decided that the whole or any portion of such 
amount was not leviable in respect of such goods, jhe CustomS-collector shall return 
such amount or poriion (as the case may be) to the owner of such goods on demand 

by such owner. ^ 

190. If, upon consideration of the circumstances under which any penalty, 

* increased rate of duty or confiscation has been ad- 

Power to remit penalty or judged under this Act by an officer of Customs, the 
confiscation. Chief Customs-authority is of opinion that such, 

penalty, increased rate or confiscation ought to be remitted in whole or in part, 
or commuted, such authority may remit the same or any portion thereof, or may, 
with the consent of the owner of any goods ordered to be confiscated, commute 
the order of confiscation to a penalty not exceeding the value of such goods. 

191 . i[The Central Government] may, on the application of any person aggriev- 

ed by any decision or order passed under this Act by 

Revision by the Central any officer of Customs or Chief Customs authority, and 

Government. which no appeal lies, reverse or modify such 

decision or order. 


LEG. REF, 

‘The words “The Governor-General in Coun- 
cil” were substituted for ‘‘The Local Govern- 
ment” by Act IV of 1924, and the present words 
substituted by A.O., 1937. 


NOTES. 

norrtal rate of duty. Such an order if upheld 
in appeal under S. 188 and confirmed in revi- 
sion under S. 191. excludes the jurisdiction of 
the Civil Coui'ts to entertain a challenge ot the 
merits of that decision. The Civil Court has, 
therefore, no Jurisdiction to entertain a suit by a 
person aggrieved by such assessment ^ ^ recover 
moneys plid in compliance therewith on the 
ground that such assessment is mcorrect or ill^- 

frai 6*7 I. A- = (^94^) 599^ 

^940 P.C. 1*05^(1940) 2 

appeal from I.L.R. (1938) 1040—47 L. 

W ^05=1938 Mad, 6o8. 

Secs^ 188 and 191 . — The High Court will 
not interfere with the customs authorities by 
way ot mandamus until the applicant before it 


exhausts his right of appeal under Ss. 188 and 
191 of the Sea Customs Act. I.L.R. (1939) 2 
Cal. 541=189 I-C- 558=1940 Cal. 174. See 

also 45 L.W. 394 - , ^ 

Sec. 191 . — See 45 L.W. 394=1937 Mad. 536 
noted under S. 188, supra. Orders passed by 
the Governor-General in Council under S. 191 
can in no case be questioned in the Civil Courts, 
except possibly orders which while purporting to 
be made under it are clearly outside it. 43 C.W. 
N. 445=1939 Cal. 763=I.L.R. (1939) i Cal. 
257. See also 187 I.C. 542 = 3 Fed.L.J. (H.C.) 
50; I.L.R. (1939) 2 Cal. 541 = 1940 Cal. 174. 
Where by an act of Legislature powers are 
given to a person for a public purpose from 
which an individual may receive an injury, if 
the method of redressing the injury is indicated 
by the statute, the ordinary jurisdiction of Civil 
Courts is ousted and a suit does not lie. Where 
an order of confiscation passed by the Collector 
under the Sea Customs Act is taken up to the 
Central Board of Revenue under S. 1^ 01 
Sea Customs Act and the Board confirms the 
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_ . , , . , 192. When any fine, penalty or increased rate of 

incur^l nSt to be removed ^uty is leviable under this Act, the goods in tespect of 
till payment. which such nne, penalty or rate is leviable shall not 

be removed by the owner until such fine, penalty 

or rate is paid. 

If any person has become liable to any such fine, penalty or rate in respect 
. goods, the Customs-collector may detain any 

to finr penaur may“ be other goods belonging to such person passing through 

detained. Custom-house until such fine, penalty or rate 

is paid. 

193- When a penalty or increased rate of duty is adjudged against any 

person under this Act by any officer of Customs, such 
payment of officer, if such penalty or incre|||sed rate be not paid, may 
^ levy the same by sale of any goods of the said person 

which may be in his charge or in the charge of any other officer of Customs. 

When an officer of Customs who has adjudged a penalty or increased rate 
of duty against any person under this Act is unable to realize the unpaid amount 
thereof from such goods, such officer may notify in writing to any Magistrate within 
the local limits of whose jurisdiction such person or any goods belonging to him 
may be, the name and residence of the said person and the amount of penalty or 
increased rate of duty unrecovered ; and such Magistrate shall thereupon proceed 
to enforce payment of the said amount in like manner as if such penalty or increased 
rate had been a fine inflicted by himself. 

CHAPTER XVIII. 

Miscellaneous. 

194. Any officer of Customs may open*any pack- 
poorfs and examine any goods brought by sea to, or shipped 

^ or brought for shipment at, any customs-port. 

^[(i)] The Customs-collector may, on the entry or clearance of any 

goods or at any time while such goods are being passed 
^wer to take samples of through the Custom-house, take samples of such goods, 

for examination or for ascertaining the value thereof 
on which duties are payable, or for any other necessary purpose. 

Every such sample shall, if practicable be at the option of the owner either 
restored to him, or sold and the proceeds accounted for to him. 

i[(2) In the case of goods which consist of drugs or articles intended for 
consumption as food, and in respect of which the taking of samples for the pur- 
poses of this sub-section may have been authorised by general or special order of 
the Provincial Government, the Customs-Collector may also in like circumstances 
take samples thereof for submission to, and examination by, such officer of Govern- 
ment or of a local authority as may be specified in such order. The real value 
of all such samples shall be paid to the owner by the Customs-collector.] 

2[ig5-A. (i) When by any law for the time being in force a duty of cus- 

toms is imposed on mineral oil which is specified as 
— ... ...I., f... i^eing suitable or as not being suitable for use as an 

illuminant in wick lamps, the Chief Customs-Authority 
may make rules for determining in disputed cases 
whether any mineral oil is or is not suitable for such use. 


Power to 
and examine goods. 

195 


Power to make rules for 
determining whether mineral 
oil is suitable for use as 
an illuminant. 


LEG. REF. 

^Renumbered as sub-S. (i), and sub-S. 
added by Act XIII ol 1919. 

^Inserted by Act XXVifi of 1933. 


(2) 


NOTES. • 

order under S. 191, after hearing the advocate 
for the party aggrieved and no attempt is made 
to show that the Board in passing the order has 


in anyway infringed the principles of justice or 
the provisions of the Act, there is no right of 
suit in the Civil Court even if the procedure of 
the Collector of Customs was not in accordance 
with the Act or with the principles of justice. 
There being a definite remedy provided by the 
Act, viz-, application under S. 191 of the 

Sea Customs Act, no civil suit will lie. 5.; L. 
W. 498 =(i942) 2 M.L.J. 193. 
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[S. 196 


(2) In particular such rules may — 

(a) specify the design, construction and materials of test lamps to be used 
for testing the burning properties of mineral oil in wick lamps and provide for 
the standardisation of such test lamps ; and 

{if) prescribe the manner in which and the persons by whom tests are to 
be carried out and the standards to be accepted for deciding whether any mineral 
oil is or is not suitable for use as an illuminant in wick lamps.] 

cid°ntSl"to°comp5aS““wi* , ..' 9 ®' unshipping, carrying, shipping and 

Customs-law. landing of all goods, 

and the bringing of them to the proper place for examination or weighing, 
and the putting of them into and out of the scales, and the opening, unpacking, 
bulking, sorting, lotting, marking and numbering of goods, where such operations 
are necessary or permitted, 

and the removing of goods to, and the placing of them in, the proper place 
of deposit, 

shall be performed by or at the expense of the owner of such goods. 

197. No owner of goods shall be entitled to claim from any officer of Customs 

s. compensation for any loss or damage occurring to 

No compensation for loss such goods at any time while they remain or are lawfully 

nVleit 'Ir w5lul‘ ac" detained in any custom-house or on any custom- 

house wharf, or under charge of any officer of Customs, 
unless it be proved that such loss or damage was occasioned by the neglect or wilful 
act of such officer of Customs. 

198. No proceeding other than a suit shall be commenced against any per- 

anything purporting to be done in pursuance of 
o ice o procee ing . this Act without giving to such person a month’s pre- 

vious notice in writing of the intended proceeding and of the cause thereof ; or 

after the expiration of three months from the 
accrual of such cause. 

199. The ^[Chief Customs-officer] may from time to time fix the period 

Wharfage fees. after tlie expiration of which goods left on any custom- 

® * house wharf, or other authorized landing place or 

part of the custom-house premises, shall be subject to payment of fees and the 
amount of such fees. 

200. A duplicate of any certificate, manifest, bill or other custom-house 

document may, on payment of a fee not exceeding ten 
on pa^^nl i-^Pees, be furnished, at the discretion of the Customs- 
of fee. collector to any person applying for the same if the 

Customs-collector is satisfied that no fraud has been 
committed or is intended by the applicant. 

201 . Except in the cases provided for by sections 36, 55, 63 and 94, the Cus- 

toms-collector may in his discretion, upon payment 
tiocu- Qf Qne rupee, authorise any document after it has been 

* entered and recorded in the custom-house, to be amend- 

ed. 

202. No person authorized to act as an agent for the transaction of any 

^ business relating to the entrance or clearance of any 

Custom-house agents. vessel or the import or export of goods or baggage 

shall so act in any custom-house unless such authorization is approved by the 
Customs-collector. 

Such officer may require any person so authorised to give a bond with 
sufficient security in any sum not exceeding five thousand rupees for his faithful 
l^ehaviour as regards the custom-house regulations and officers. 


Limitation. 


LEG. REF. 

‘Sub tituted by Act IV of 1914. 


, NOTES, 

Sec. 197 . — See 7 M. 42. 


S. 207] 
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Such officer may, in case of misbehaviour of the person so authorized suspend 
or withdraw such approval, but an appeal against every such suspension or with- 
drawal shall lie to the Chief Customs-authority, whose decision thereon shall be 
final. 

Every appeal under this section shall be made within one month of the 
suspension or withdrawal. 


203. When any person applies to any officer of Customs for permission to 

Ag=n, .0 produce authority specified business with him on behalf 

if required. ' oi any other person, such officer may require the 

applicant to produce a written authority from the 
person on whose behalf such business is to be transacted, and in default of the 
production of such authority may refuse such permission. 


The clerk, servant or agent of any person or mercantile firm may trans- 
act business generally at the Custom-house on behalf of such person or firm : 
Provided that the Customs-collector may refuse to recognise such clerk, servant or 
agent unless such person or a member of such firm identifies such clerk, servant 
or agent to the Customs-collector as empowered to transact such business and 
deposits with the Customs-collector an authority in writing duly signed, authorizing 
such clerk, servant or agent to transact such business on behalf of such person 
or firm. 


204. All rules made under this Act shall be notified 
Rules to be notified. in the Official Gazette, and shall thereupon have the 

force of law. 

All such rules for the time being in force shall be collected, arranged and 
published at intervals not exceeding two years, and shall be sold to the public at a 
reasonable price, 

205. ^[Any notification published in the Official Gazette by the Chief 

, , Customs-authority under section 53, section 74, section 

in Offic'iaf'G.z«.eT 76, .section 79, section 85, section 96, section 1 16, 

section 128, section 133 or section 147 shall forthwith 
be republished ^[^vith the consent of the Provincial Government in the Official 
Gazette of each province to which it relates]. 

206. If in any case relating to the removal of goods from a warehouse without 

„ . . ^ payment of duty, the person offending be an officer 

Remission of duty and com- of customs not acting in execution of his dutv and 
pensation to owner in certain i ^ j ^ ^ ciuiy, ana 

cases. be prosecuted to conviction by the owner of such 

goods, no duty shall be payable in respect of such 
goods. For any damage so occasioned by such officer the ®fChief Customs-officer 
or the Customs-collector, with the sanction of the Chief Customs-officer, shall] 
make due compensation to such owner : * 


sanction 


^[Provided tluat compcnsaiion exceeding Rs. 250 shall be paid tvith the 
n of the Chief Customs-authority.] 


207. Nothing in this Act shall affect any law for the time being in force relating 
.Saving of Calcutta Port the i^mmissioners for making improvements in the 

Commissioners^ and Bombay I ort of Calcutta or the Xrustees of the Port of Bombay 
Port Trust Acts. 5 for any like body hereafter created for any other port.] 


bEG. REF. -Inserted by A.O., 1037. 

»This S. 205 waa newly inserted by Act IV *Substituted by Act IV of 1014 

of 1924. the original S. 20.5 liavlng been repeal- */\dded by Act IV of 1914. 

cd by Act X of 1914. ^.Substituted by Act IX of lOB'-,. 
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SCHEDULE. 

PART I. Repealed by the Repealing Acty 1938 (/ oJ‘ 1938), S. 2 and Seh. 

PART II. 

FORMS. 

A 

FORM OF BOND FOR IMPORT-DUTY. 

(See section 92.) 

BOND. 


No. 


Wc, A. B., 


18 


now of 


, and C. /)., 

of the same place, are jointly and severally bound to »[The Governor-General in Council 
(or, after the establishment of the Federation of India, the Governor-General of India)] in the sum 
of Government rupees ^ to be paid to 

i[the Governor-General in Council (or, after the establishment of the Federation of India, the 
Governor-General of India)], for which payment we jointly and severally bind ourselves and our 
legal representatives. 

(Date) 

(Signed) ( ). 

having applied to the officer in chaise of 
for and obtained permission to lodge in 
^ for a period of the following goods, that 

imported by sea from on board of 

and entered in the custom-house Books as No. 


The above bounden 
the Custom-house at 
the warehouse 
is to say — 
the ship 


of the Register of Goods imported by Sea ; 

The condition of this bond is that ; 

A 00* their legal representatives, shall observe all the rules prescribed 
in the Sea Customs Act, 1870, to be observed by owners of goods warehoused^ and by persons 
obtaining permission to warehouse goods under the provisions thereof; 

said ^ Qj. their legal representatives, shall pay to the officer in 

charge of the custom-house at the port of all dues whether, 

customs-duties, warehouse-dues, rent or other lawful charges which shall be demandable on the 
said goods, or on account of penalties incurred in respect to them, within 

from the date of this Bond, or within such further time as the Chief Customs-authority of 

shall allow in that behalf, together with interest on every such sum at the 
r^e of SIX f^r cent, per annum from the date of demand thereof being made in "writing by the said 
officer in charge of the custom-house ; 

And, if, within the term so fixed or enlarged, the said goods, or any portion thereof, having been 
removed from the said warehouse for home consumption or re-exportation by sea, the full amount 
of all customs-duties, warehouse dues, rent and other lawful charges, penalties and interest demandable 
as aforesaid shall have been first paid on the whole of the said goods ; 

This obligation shall be void. 

Otherwise, and on breach or failure in the performance of any part of this condition, the 
same shall be in full force. 


(Date) 


(Signed) 


( 


). 


B 


in 


FORM OF BONDED W^AREHOUSE WARRANT. 

(See section 96.) 

I do hereby certify that have dcfxisited 

the warehouse of the undermentioned goods 

, which goods, the engage on demand, after payment of 


LEG. REF. 

'Substituted by A.O., 1937. 


The Secretaries to Government Act, 1834. 
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rent and incidental charges and ^ [Crown dues] or customs chargeable thereon, to deliver to the' 
said or their assigns, or to the holder of this warrant 

to whom it may be transferred by endorsement. 


G 

FORM OF BOND FOR THE REMOVAL OF SPIRIT FROM A LICENSED DISTILLERY. 


(See sections 144 and -152.) 


We. 

are jointly and severally bound to *[thc Governor of . . 

in the sum of Government rupees to be paid to *[the Governor of 

for which payment we jointly and severally bind ourselves and our legal representatives. 

Dated this day of 18 




(Signed) 


( 



The above bounden being indebted to *[thc Governor of . . ,] in the 

sum of Government rupees . being the amount of duty payable at the 

rate of rupees per imperial gallon London proof, for gallons of 

(or for gallons of proof spirit used in the preparation of dozens 

of bottles, or gallons of cordials and liquors.^ as specified in the annexed schedule) 

manufactured at which the said have been allowed to 

remove thence for exportation by sea, subject to the provisions of the Sea Customs Act, 1878, without 
having paid such duty. 


The condition of this obligation is that, if the above bounden 

, or their legal representatives, shall, at the expiration of four calendar months from the 
date of this obligation, pay or cause to be paid to the ^[Governor of . . . .] duty at the rate 

of rupee per imperial gallon of proof spirit for all or any portion of the abovementioned 

which shall not have been then exported by sea to a foreign port, 
subject to the aforesaid provisions (of which exportation, if any, due proof shall be given), or passed 
for local consumption on payment of duty, then this bond shall be void ; otherwise the same shall 
remain in full force. 

Signed in the presence of 

Place 

Date 


If the bond be for cordials and other liquors under section 152, add — 


Schedule. 

Description of cordials and liquors. 

Quantity in bottles or gallons. 

Quantity of proof spirit. 

f 

2 

3 




THE SECRETARIES TO GOVERNMENT ACT, 1834. 


Year. 


No. 


Short title or subject. 


How repealed or otherwise 
affected by legislation. 


1834 


II 


The Secretaries to Govern- 
ment Act, 1834. 


Short title given. Act XIV of 1897. 

Repealed in part, Act X of 1914, S. 3, Sch. II 
Amended by Government of India (Adapca* 
tion of Indian Laws) Order, 1937. 


LEG, REF, 

^Substituted for 'Government dues ^ by A, 0 ., 
•Substituted for ‘ Her Majesty^s Secretary of 


State for India in Councir* by A.O., I 937 * 
•Sxibstituted for ‘the said Secretary of State 
for India in Council* by A.O., 1937. 
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[2oM November i 1834. 

Be it enacted that each of the Secretaries to the Central Governinent 

*****] shall be competent 
Secretaries to Government to perform all the duties and to exercise all the powers 
SeeSaries^ powers of Chief ^hich by any Act of Parliament or any Regulation 

now in force are assigned to the Chief Secretary .to 
the Government of Fort William in Bengal j and that each of ®[the Secretaries 
to the Provincial Governments of Madras and Bombay] respectively shall be com- 
petent to perform all the duties, and to exercise all the powers which, by any Act 
of Parliament, or any Regulation now in force are assigned to the Chief Secretaries 
to the Governments of Fort St. George and Bombay, respectively. 


THE INDIAN SECURITIES ACT (X OF 1920). 


Year. 

No. 

Short title. 

Amendments. 

1920 ' 

X 

1 

The Indian Securities Act, 1920 1 

1 

Repealed in part, XII of 1927; Amended 
XXI of 1927 ; II of 1928 ; XXVIII of 
^ 937 > Govcrnnicnt of India (Adaptation 
of Indian Laws) Order, 1937 * 

, , , , , '» 


CONTENTS. 


Sections. 

1. Short title, extent and commencement. 

2. Definitions. 

3. Notice of trust not receivable save as 
provided. 

4. Right of survivors of joint or several 
payees of Government securities. 

Indorsements to be made on security 

itself. 

6. Holding of Government securities by 
holders of public offices. 

7. Issue of securities to rulers of States in 
India. 

8. Indorser of Government security not 
liable for amount thereof. 

9. Impression of signature on Government 
securities. 

Issue of duplicate^ renewed^ converted^ consolidated y 

or sub-divided securities. 

lO- Issue of duplicate securities. 

11. Renewal of bearer bonds. 

12. Renewal of promissory notes. 

13. Renewal of promissory notes in case 
dispute as to title. 

14. Renewal of other securities. 

15. Issue of converted, etc., securities. 


Sections. 

16. Liability in respect of promissory note 
renewed, etc. 

Discharge. 

1 7. Immediate discharge in Certain cases. 

18. Discharge in other cases. 

i 8'A. Discharge in respect of interest. 
SuTTimary procedure in certain cases. 

19. Procedure on death of holder of securi- 
ties not exceeding an aggregate value of five 

thousand rupees. , , . 

Securities held by minors and lunatics. 

20. Payment in case of securities held by 

minors and lunatics. 

Indemnity. 

21. Indemnity. 

Inspection of registers, books and documents. 

«2. Inspection of documents. 

Penalty. 

aq. Penalty. 

^ Rules. 

24. Power to make rules. 

Repeals. 

25. [Repealed]. 

26. Provision as to the Indian securities. 


[nth March, 1920. 

An Act to consolidate and amend the law relating to Government Securities. 
Whereas it is expedient to consolidate and amend the law relating to 
Government securities ; It is hereby enacted as follows 


leg. ref. 

1 The words “and to the Government of 
Fort William in Bengal*’ were rcpc^ed by j>. 3 
and Sch. II of the Repealing and Amending 

Act, 1914 (X of 19^4)- , , . j 

» The words in brackets have been substituted 


by A.O., I 937 ' 

® For Statement of Objects and Reasons, see 
Gazette of India Extraordinary, 29th October, 1919, 
p. 529. For Report of Select Committee, see 
ibid.. Part V, p. 39. Foe proceedings in Coimcil, 
sec ibid.. Part VI, p. 734. 



4553 


The Indian Securities Act (‘X of 1920). 


Short title, extent and com- I- (i) This Act may be called The Indian 

mencement. SECURITIES Act, 1920 ; 

(2) It extends to the whole of British India, including British Baluchistan : 

and 

(3) It shall come into force on the first day of April, 1920. 

DeSnitions. . , this Act, unless there is anything repugnant 

in the subject or context, — 

(a) “ Government security means promissory notes (including treasury 
bills), stock-certificates, bearer bonds and all other securities issued by the Central 
Government or by any Provincial Government in respect of any loan contracted 
either before or after the passing of this Act, but does not include a currency-note • 
and ' 


(b) “ prescribed ** means prescribed by rtiles made under this Act. 

^[ (^) “the Government*’ or “Government” in relation to any loan or 
security, means the Government raising the loan or issuing the security.] 


Notice of trust not receivable 
save as provided. 


3. (i) Save as otherwise provided in or under this 

Act, no notice of any trust in respect of any Government 
security shall be receivable by the Government. 


(2) The Government shall not be deemed to have received notice of any 
trust by reason only of the fact that it has recognised an indorsement on a Govern- 
ment security by an executor or administrator as such, nor shall it inquire into the 
terms of any will by which such executor or administrator may be bound but on 
being satisfied of the due appointment of such executor or administrator, it shall 
be entitled to treat him as the full owner of any Government securitv belonging 
to the estate of the person whom he represents. ' ° 


Right of survivors of joint 
or several payees of Govern- 
ment securities- 


4. (i) Notwithstanding anything in section 4«i of 

the Indian Contract Act, 1872, — 


(a) when a Government security is payablerto two or more persons jointly, 
and either or any of them, dies, the security shall be payable to the survivor or 
survivors of those persons, and 


(b) when a Government security is payable to two or more persons severally, 
and either or any of them dies, the security shall be payable to thb survivor or 
survivors of those persons, or to the representative of the deceased, or to any of 
them. 

(2) This section shall apply whether such death occurred or occurs before 
or after this Act comes into force. 


(3) Nothing herein contained shall affect any claim which any represen- 
tative of a deceased person may have against the surviv'or or survi\'ors under or 
in respect of any security to which sub-section (i) applies. 

% 

^[(4) purpose of this section, a Itocly incorporated under tiic Indian 

Companies Act, 1913, or the Co-operative Societies Act, 1912, or any other enact- 
ment for the time being in force whether within or without Britisli India relating 
to the incorporation of associations of individuals, shall be deemed to die, when 
it is dissolved.] 


LEG. REF. 

*C1. (O to S. a inaerted by A.O., 1937 . 

C.C.M— 570 


S. 4 , cl. ( 4 ) added by Act II of igaS. 
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[S. 5 


5. Notwithstanding anything in section 15 of the Negotiable Instruments 

Act, 1881, no indorsement of a Government promissory 
Indorsements to be made on note shall be valid unless made by the signature of the 
security itse , holder inscribed on the back of the security itself. 

6. (i) In the case of any public office to which the ^[Government] may, 

Holding of Government se- notification in the Official Gazette, declare this sub- 

curities by holders of public section to apply, a Government security may be made 
offices. or indorsed payable to or to the order of the holder of 

the office by tbe- name of the office. 

(2) When a Government security is made or indorsed as aforesaid, it shall 
be deemed to be transferred without any or further indorsement from each holder 
of the office to the succeeding holder of the office on and from the date on which 
the latter takes charge of the office. 

(3) When the holder of the office indorses to a third party a Government 
security made or indorsed as aforesaid, he shall subscribe the indorsement with 
his name and the name of the office. 

(4) A writing on a Government security now or heretofore standing in 
the name of the holder of a public office, whereby the security has been or was 
made or indorsed payable to or to the order of the holder of the office by the name 
of the office, shall not be deemed to be or to have been invalid by reason only of 
the security having been so made or indorsed. 

(5) This section applies as w'ell to an office of which there are two or more 
joint holders as to an office of which there is a single holder. 

7. Notwithstanding anything in the Negotiable Instruments Act, 1881, the 

^[Government] may, in respect of any loan, issued to 
Issue of securities to rulers ruler of any State in India Government securities 

of States in India. such form and subject to such conditions as to negoti- 

ability, succession and other matters as may be prescribed. 

8. Notwithstanding anything in the Negotiable 
Instruments Act, 1881, a person shall not, by reason only 
of his having indorsed a Government security, be liable to 
pay any money due, either as principal or as interest, 
thereunder. 

The signature of ffie person authorised to sign Government securities on 

behalf of the Government* may be printed, engraved^ or 
Impression of signature on lithographed, or impressed by such other mechanical 
Government securities. process as the ^ [Government] may direct on the 

* securities. 

(2) A signature so printed, engraved, lithographed, or otherwise impressed 
shall be as valid as if it had been inscribed in the proper handwriting of the person 
so authorised. 

Issue of duplicate^ renewed^ convertedy consolidated or sub-divided securities. 

lO (i) When a Government security is alleged to have been lost, ^[stolen] 

or destroyed either wholly or in part, and a person 
Issue of duplicate securities. claims to be the person to w'hom but for the loss, ^[theft] 

or destruction it w^ould be payable, he may, on application to the prescribed ^[autho- 


Indorser of Government se- 
curity not liable for amount 
thereof. 


LEG. REF. . . ^ 

1 Substituted for ‘Goverror-General m Coun- 
cil’ by A.O., 1937- ^ e .. 

2 Inserted by Act XXI of 1927. S. 
“Substituted for “officer by Act XXVlll 

of 1937. 

NOTES. 

Sec. 5 . A transfer of a Government promit- 

ory note, in order to be effectual to vest the 


property in the note in the transferee, can only 
be done by endorsement on the note itself. I. 
L.R. (1939) 2 Gal. 52=1939 Cal. 74 ®*. The 
provisions of S. 5 are only fbr the protection of 
the Government who can get a due discharge 
from the person who is the holder of the secu- 
rity. The question as to the beneficial owner- 
ship of Government promissory notes and securi- 
ties is not affected by S. 5 * 5 ® L.W. 247=194^ 

Mad. 878= (1940) 2 M.L.J. 278. 
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Coun 


"■ity], and on producing proof to satisfaction of the loss^[theft^}*^rjbyjltMi^ tfT^ 

and of the justice of the claim and on payment of the prescrmfcd fee, n any, obfam 
from ^£it] an order for — 


(/2) the payment of interest in respect of the security said to be lost, ^[stolenj 
or destroyed pending the issue of a duplicate security ; and 

{b') the issue of a duplicate security payable to the applicant. 

(2) An order shall not be passed under sub-section (i) until after the issue 
of the prescribed notification of the loss ^[theft] or destruction. 

(3) A list of the securities in respect of which an order is passed under 
sub-section (1) shall be published in the prescribed manner. 

^[(4) at any time before the Government becomes discharged under 
the provisions of this Act from liability in respect of any security the whole of which 
is alleged to have been lost, stolen or destroyed, such security is found, any order 
passed in respect thereof under this section shall be cancelled.] 


Renewal of bearer bonds. 


II. The holder of a bearer bond or other Government security payable to 

bearer may, on application to the prescribed ^[autho- 
rity], on delivery of the bearer bond or other security, 
and on payment of the prescribed fee, if any, obtain from such ■^[authority] a renewed 
bearer bond or other security, as the case may be. 


12. Subject to the provisions of section 13, a person claiming to be entitled 
Renewal of promissory to a Government promissory note, may, on applying 

^c>tes. to the prescribed ^[authority], and on satisfying ^[it] 

of the justice of his claim and delivering the promissory note receipted in the 
prescribed manner, and paying the prescribed fee, if any, obtain from such ®[autho- 
rity] a renewed promissory note payable to him : 

Provided that, when application is made for the renewal of a Government 
promissory note which appears to the prescribed ^[.nuthority] to stand in the 
name of a deceased member of a Hindu undivided family governed by the Mitakshara 
law, a renewed promissory note shall not be issued to the applicant unless he fur- 
nishes a certificate signed by such authority and aftei' such inquiry as may be 
prescribed to the effect that the deceased belonged to a Hindu undivided family 


LEG. REF. 

'Substituted for ‘his’ by Act XXVIII of 1937. 

“Inserted by Act XXI of 1927, S. 2 ; cl. (4) 
also inserted by Act XXI of 1927. 

“Substituted for ‘him’ by Act XXVIII of 
1937. 

•Substituted for ‘oflicer’ by ib-d. 

NOTES. 

Secs. 12 and 13 . — Vct Panckridge, J. — Ss. 12 
and 13 of the Securities .Act must be read toge- 
ther. The mere fact that there has been a 
dispute to which S. 13 applies, does not deprivt- 
S. :2 of its operation. It would be absurd lo 
suppose that the existence of a dispute relieves 
the applicant from the obligation to deliver the 
promissory note and pay the prescribed fee. I 
L.R. (1940 » Oal. 328=196 I.C. 48 = 45 C. 
W.N. 449 =* 94 > Cal. 458. 

Secs. 12 and 16 .' Construction and scope 
— Government promissory note with for<;ed 

ENDORSEMENT RENEWAL BY GOVERNMENT AND 

ISSUE OF NEW NOTE — Effect. — U nder S. 12 a 
person claiming to be entitled to a Government 
promissory note is only entitled to renewal, 
amongst other things, on satisfying the prescri- 
bed officer of the justice of his claim, i.e., satisfy- 


ing the prescribed officer that he is in fact enti- 
tled to the Government Promissory Note. The 
prescribed officer, therefore, is entitled to require 
evidence which satisfies him, — not merely evi- 
dence which might prove to a Court of Law that 
the title to the note was valid, but which satis- 
fies the officer — and it is true to say that the 
officer cannot be regarded as exercising a merely 
ministerial act or duty. If he acts honestly and 
brings his Judgment to bear on the case and 
docs not act capriciously, if he says that he is 
not satisfied of the justice of the claim, no Court 
can compel him to issue a renewed note. When 
the Government issue a new note in renewal 
of ^ prior note, one of the endorsements on 
which is a forgery the renewed note constitutes 
a new and fresh contract, not a contract which 
is void or voidable, but a valid contract — 
between Government and the person to w'hom 
the note is issued, and is free from the infirmi- 
ties of the old note, under S. 16 (i) of the Act. 
Government is not entitled to the return of the 
renewed note or (he value thereof on the basis 
that it was issued without consideration or under 
a mistake of fact, or on the ground that the note 
has been negotiated by the person to whom it 
was issued. To say that the person to whom it 
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governed by the Alitakshara law, that the promissory note formed part of the joint 

property of the family, and that the applicant is the managing or sole surviving 
male member of the family. 


Explanation^ 
Aiitakshara law 
Malabar tarwad. 


— The expression “Hindu undivided family governed by the 
shall, for the purposes of this section, be deemed to include a 


Renewal of promissory notes 
in case of dispute as to 
title. 


13. (i) Where there is a dispute as to the title to a 

Government promissory note in respect of which an ap- 
plication for renewal has been made, the prescribed 
^[authority] may — 


(a) where any party to the dispute has obtained a final decision from a 
Court of competent jurisdiction declaring him to be entitled to such note, issue 
a renewed note in favour of such party, or 

{b) refuse to renew the note until such a decision has been obtained, or 

(c) after such inquiry as is hereinafter provided and consideration of the 
result thereof, declare by order in writing which of the parties is in ^[itsj opinion 
entitled to such note and may, after the expiration of three months from the date 
of such declaration, issue a renewed note in favour of such party in accordance 
with the provisions of section 12, unless within that period ®[it] has received notice 
P^'^ccedings have been instituted by any person in a Court of competent 
jurisdiction for the purpose of establishing a title to such note. 


Explanation . — For the purposes of this sub-section the expression * final 
decision ’ means a decision which is not appealable or a decision which is appeal- 
able but against which no appeal has been filed within the period of limitation 
allowed by law, 

(2) For the purpose of the inquiry referred to in sub-section (i), the pres- 
cribed ^[authority] may ^[direct one of its officers to] record, or may request the 
District Magistrate to record or to have recorded, the whole or any part of such 
evidence as the parties may produce. When such request has been made to the 
District Magistrate, such Magistrate may himself record or may direct any Magis- 
trate of the first class subordinate to him, or any Magistrate of the second-class 
subordinate to him and empowered by general or special order of the 


LEG. REF. 

^ Substituted for ‘officer* by Act XXVIII of 
* 937 - 

* Substituted for ‘his’ by ibid. 

® Substituted for ‘he’ by ibid. 

* SubstiUited for ‘himself’ by ibid. 

NOTES. 

was issued is bound to return it on the basis 
that it is not a good contract is inconsistent with 
the plain terms of the Act. It is clear that 
there is no failure of consideration in the case. 
The common law rule of indemnity, which the 
law normally implies, where one person acts 
upon the request of another, is a rule which 
affects obligations of a contractual nature bet- 
ween parties and must clearly yield to the ex- 
pression of any contrary intention. The impli- 
cation of such a covenant of indemnity is consis- 
tent with the provisions of the Act as to the 
renewal of a promissory note. No implied right 
of indemnity therefore exists in the case. 38 

Bom.L.R. 1205=1937 B. 145. 

Sec. 13 . Per Panckridge, J . — The effect of S. 


13 of the Securities Act is this: it relieves the 
prescribed authority of deciding on the merits of 
the dispute inter partes in a case to which the sec- 
tion applies. But the prescribed authority is still 
entitled to call upon the applicant to satisfy it 
of the justice of his claim from other points of 
view. I.L.R. fi94i) 1 Cal. 328=45 C.W.N. 
449= * 94 ^ Cal. 458. Where a Court of fir^ 
instance has declared that the applicant is enti- 
tled to the Government promissory note for life 
only and the applicant is appealing against it 
claiming absolute ownership of the note, there 
is no “final decision” that the applicMt is 
“entitled to” the note within the meaning of 
S. 13 of the Securities Act. The prescribed 
authority is therefore entitled to refuse to renew 
the note in the applicant’s favour. I.L.R. 
{1941) I Cal. 328=45 C.W.N. 449 = 194 * Ca!. 
458. Per Derbyshire^ C. A person who is 

declared entitled to a Government promiMO^ 
note for life only is not one “entitled to the 
note within the meaning of S- 13 of the Securi- 
ties Act. I.L.R. (194*) * Cal- 328 = 45 C.W.N, 
449=1941 Cal. 458. 
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^[Government] in this behalf, to record the evidence, and shall foi-\vard a codv 
thereof to the prescribed ^[authority]. 

Explanation , — For the purposes of this sub-section, the District Magistrate 
means the Distiict Magistrate having jurisdiction in the place where interest on 
the promissory note is payable and, where interest is pavable at a presidency- 

town, the Chief Presidency Magistrate, or at a place in a State in India, the Political 
Agent. 

(3) ^[The officer of the prescribed authority] or any Magistrate acting 
under this section may, if he thinks fit, record evidence on oath. 

14. Government securities other than those mentioned in sections ii and 

Renewal of other securities* renewed in such circumstances and in such 

manner as may be prescribed. 

15. (i) The prescribed ^[authority] may, subject to such conditions as may 

Issue of converted etc prescribed, on the application of a person claiming 

securities. ' '* entitled to a Government security or securities^ 

, ^ being satisfied of the justice of the claim and on 

delivery of the security or securities receipted in the prescribed manner and on 
payment of the prescribed fee, if any, convert, consolidate or sub-divide the security 
or securities, and issue to the applicant a new security or secuiities accordingly. 

(2) The conversion, consolidation, or sub-division referred to in sub-section 
(i) may be into a security or securities of the same or different classes or of the 
same or different loans. 

16. (i) When a renewed Government promissory note has been issued 

Liability in respect of Under section 12, or a new Government piomissory 

promissory note renewed, note has been issued upon conversion, consolidation 

^ sub-di^sion under section 15, in favour of any 
person, the note so issued shall be deemed to constitute a new contract between 
the Government and such person and all persons deriving title thereafter through 

(2) No such renewal, conversion, consolidation or sub-division shall affect 
the rights as against the Government of any otlier person to the security or securities 
so renewed, converted, consolidated or sub-divided. 


Discharge. 


17. On payment by or on behalf of the Government to the holder of a 

or other C^overnmerif 

Inimediatc discharge in «r- bearer of the amount expressed therern ^o^ ^'*^ ^ 
tain cases. .1 j ^ ^.^j^icssea tneiein on or after 

b , , rh ^ I \ due, or on renewal of a 

bear^ bond or other security payable to bearer under section ii, or on renewal 

of a Government promissory note under section .3, or on conversion, consolidation 
or sub-division of a bearer liond or other security payable to bearer under sec- 
tion 15, the Government shall be discharged in the same way and to the same 

extent as if such bearer bond, promissory note or other security were a nromiss^v 
note payable to bearer : piumjssory 


LEG. REF. 

* Substituted by A. O., * 937 . Ibr “Local 

Government’*. 

* Substituted for ‘ofHcer* by Act XXVIII of 
J937. 

® Substituted for The prescribed ‘oIBcer’ b\' 
ibid. 


NOTES. 

Sec. 16 . — See 38 liom.L.R. 1205—1937 Bom. 
145 cited under S. 12, supra. The holder of a 


^nv.ng tide through hi^oi 65 I.A. .80^4. c" 

• • 957 — i-L-R. 193^ Bom. 502 =ioq 8 P O 

* 9 i = (i 938 ) 2 M-L.J. 169 (P.C.). 
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Provided that, in the case of a Government promissory note renewed under 
section 13, nothing in this section shall be deemed to bar a claim against the Govern- 
ment in respect of such note by any person who had no notice of the proceedings 
under that section, or who derives title through any such person. 

Discharge of other cases. 1 8. Save as otherwise provided in this Act — 

(t) on payment of the amount due on a Government security on or after 
the date on which payment becomes due, or 

(ii) when a duplicate security has been issued under section 10, or- 

{iii) when a renewed security has been issued under section 12 or section 13, 
or a new security or securities has or have been issued upon conversion, consoli- 
dation or sub-division under section 15, 

the Government shall be discharged from all liability in respect of the security 
or securities so paid or in place of which a duplicate, renewed, or new security 
or securities has or have been issued — 

(a) in the case of payment — after the lapse of six years from the date 
on which payment was due ; 

(6) in the case of a duplicate security — after the lapse of six years from the 
date of Ae publication under sub-section (3) of section 10 of the list in which 
the security is first mentioned, or from the date of the last payment of interest 
on the original security, whichever date is later ; 

(c) in the case of a renewed security or of a new security issued upon 
conversion, consolidation or sub-division — after the lapse of six years from the 
date of the issue thereof. 

i[i8-A. Save as otherwise expressly provided in the terms of a Government 

security, no person shall be entitled to claim interest 
Discharge in respect of any such security in respect of any period which 

interest. elapsed after the earliest date on which demand 

could have been made for the payment of the amount due on such security.] 

Summary procedure in certain cases. 

(i) If within six months of the death of a person who was entitled to 
^ ' a Government security or securities (other than a 

Procedure on death of holder security payable to bearer), the nominal or face value 
of securities not exceeding of which does not in the aggregate exceed five thousand 
an aggregate value of five mpees, probate of the will or letters of administration 
thousand rupees. estate of such person or a certificate granted 

under the Succession Certificate Act 1889, is not produced to the prescribed 
sfauthoritvl such 2 [authority] may, after inquiry in the manner provided in sub- 
wtions ('2I and (3) of section 13, determine who is the person entitled to the 
security or securities or to administer tlie estate of the deceased, and may — 

( ^ in the case of any such security relating to a loan due for repayment, 
authorise payment of the amount due thereon to such person ; and 

(b) in the case of any such security relating to a loan not due for repayment, 
thorise^ in the case of a promissory note, the renewal of such promissory note 

of such person, or, in the case of stock, the registration of the name of 
such person in substitution for the name of the deceased. 


19 


LEG. REF. 

^Inserted Ly Act of 1927. 

aSubsliluted for ‘officer’ by Act XXVIll of 

NOTES. 

Sec 18 —The effect of S. 18 of the Indian 
Securi'ties Act is that even if the true owner of 
a promissory note has an enforceable claim 
against the Government according to the general 


law of limitation, he cannot enforce such pay- 
ment after the lapse of six years from the date 
on which the payment is due under the P*"®* 
missory note. It does not extend the period of 
limitation up to the period of six years, it tne 
person is otherwise disabled from suing because 
of the ordinary law of limitation. 1933 hi. 370 
= 64 M.L.J. 172. 
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(2) Upon the payment or renewal of any piomissory note in accordance 
with sub-section (i), the Government shall be discharged from all liability in 
respect of the note so paid or renewed ; and any substitution of names made in 
accordance with clause {b) of sub-section (i), shall, for the purposes of any claim 
against the Government, be deemed to have effected a valid transfer of the stock 
in respect of which it was made. 

(3) Any creditor or claimant against the estate of the deceased may recover 
his debt or claim out of money paid to any person under sub-section (i) and 
remaining in his hands unadministered in the same manner and to the same extent 
as if the said person had obtained letters of administration of the estate of the 
deceased, and nothing in this section shall affect any claim of an executor or 
administrator or other representative of the deceased against such person other 
than a claim to recover amounts lawfully paid by him in due course of administra- 
tion of the estate of the deceased. 


Securities held by minors and lunatics. 


20. 

Payment 
rities held 
lunatics. 


Where a Government security stands in the name of or is held by a minor 

or a person who is insane and incapable of managing 
in case of secu- affairs, the interest accruing thereon, or the capital 

y minors an sum payable in respect thereof on the maturity or 

discharge of the loan, shall, where, in the case of interest 


payable, the nominal value of the security, or in other cases the sum payable, 
does not exceed five thousand rupees, be paid in such manner as may be prescribed, 
and on any payment being so made, the Government shall, notwithstanding any 
provision of any enactment to the contrary, be discharged from all liability in 
respect thereof. 


Indemnity. 


21. Notwithstanding anything in section 10, 12, 13 or 15, the prescribed 

^[authority] may in any case arising under any of 
Indemnity. those sections — 

(i) issue a duplicate or renewed security or convert, consolidate or sub- 
divide a security or securities upon the applicant giving the prescribed indemnity 
against the claims of all persons claiming under the original security or under 
the security or securities so renewed, converted, consolidated or sub-divided, as 
the case may be, or 

(ii) refuse to issue a duplicate or renewed security or to convert, consoli- 
date or sub-divide a security or securities unless such indemnity is given. 


LEG. REF. 

^ Substituted for ‘officer* by Act XXVIII of 
* 937 - 


NOTES- 

Sec. 21 . — As a matter of construction the 
view cannot be accepted, that S. 21 of the 
Securities Act, has not merely the positive effect 
of giving the special right which it provides for, 
but has also the negative effect of cutting out 
the implied right of indemnity which undoub- 
tedly existed in the repealed Act of 1886. A 
statute is prima facie to be construed as changing 
the law to no greater e.xtcnt than its words or 
necessary intendment require. S. ai was not 
in the earlier Act of 1886. If it had been in- 
tended by the insertion of that section in the 
'Act of 1920 to abrogate the common law indem- 
nity existing under the repealed Act the Legisla- 
ture would it seems have used words clearly 
expressing that intention. There is no reason 
to justify reading in or implying such words. 
On the contrary S. 2 1 has to be construed as 


giving an added statutory right, which is diffe- 
rent from and in no way inconsistent with the 
common law right. 65 I.A. 286 = I.L.R. fiooB) 
502 ==.938 P C. 19 - = (1938) a M.L.J. .69 
A broker forged the indorsement of the 
Holder of a Government promissory note and 
^^l^^^^yently indorsed it for value to the Bank 
of India. The Bank obtained a renewal of it 
under S. 2 1 of the Securities Act. No securitv 
taken from the Bank. SubsequenUy the 
holder of the original note sued the Secretary of 
State in conversion and obtained datnaires In 

State against the 
indemnity against the loss it 
w^s held that he was entitled to be indemnified 
against the loss incurred as the Public Debt 
office had iwucd the renewed note only on the 
request of the Bank of India. The fact that no 
security was taken at the time of the renewal 

of indemnity. 65 I. 

(*938) Bom. 502=48 L.W. 8 = 
*938 P.C. I9 i=(i938) 2 M.L.J. 169 (P.C.). 
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Inspection of registers^ books and documents. 

22. No person shall be entitled to inspect, or to receive information derived 

Inspection of documents. Government security in the possession of 

_ ^ the Government or from any book, register or other 

document kept or maintained by or on behalf of Government in relation to Govern- 
ment securities or any Government security, save in such circumstances and manner 
and subject to such conditions as may be prescribed. 

Penalty. 

23. (i) If any person, for the purposes of obtaining for himself or for any 

Penalty. Other person payment of interest or of the capital sum 

. f j 1. due in respect of any Government security, or the 

issue ot a dujdicate security, or the renewal, conversion, consolidation or sub- 
diyision of a Government security or securities, makes to any authority under 
this Act a statement which is false and which he either knows to be false or does 
not believe to be true, he shall be punishable with imprisonment for a term which 
may extend to six months, or with fine or with both. 

(2) No Court shall take cognizance of any offence under sub-section (i) 
save on the complaint of the authority to whom the false statement was made. 

Rules. 

Power to make rules. ^. 4 - (^ ) The ^[Government] may after previous publi- 

cation make rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, namely ; — 

(a) the manner in which payment of interest in respect of Government 
securities is to be made and acknowledged ; 

(b) the circumstances in which Government securities must be renewed 
before further payment of interest thereon can be claimed ; 

(c) the form which in and the conditions subject to which Government 
securities may be issued to the rulers of States in India ; 

(d) the fees to be paid in respect of the issue of duplicate securities and 
of the renewal, conversion, consolidation and sub-division of Government securities ; 

(e) the proof which is to be produced by persons applying for duplicate 
securities ; 

(/) the form and manner of publication of the notification mentioned in 
sub-section (2) of section 10 and the manner of publication of the list mentioned 
in sub-section (3) of that section ; 

(g) the ^[authority which] is to exercise all or any of the powers and to 
perform all or any of the duties referred to in sections 10, ii, 12, 13, 15, ig and 21 ; 

(h) the manner of making the inquiry mentioned in the proviso to section 12 ; 

(i) the circumstances and the manner in which securities other than securities 
payable to bearer or promissory notes are to be renewed ; 

(j) the form in which securities delivered for discharge, renewal, conversion 
consolidation or sub-division are to be receipted ; 

(k) the conditions subject to which securities may be converted, consolidated 

or sub-divided ; 

(/) the person to whom and the manner in which payments are to be 
made in respect of Government securities standing in the name of, or held by,^ 
minors or persons who are insane and incapable of managing their affairs ; 


LEG. REF. ’Substituted for ‘officer who’ by Act XXVIII 

•Substituted for ‘Go\ ernoi-Gencral in Coun- of 1937 . 
til’ by A.O., I937« 



4561 


The Sheriff's Fees Act (VIII of 1852 ). 

(m) the taking of indemnities against adverse claims of third parties from 
persons who receive payment of interest or of the capital sum due in respect of 
Government securities, or who obtain duplicate, renewed, converted, consolidated 
or sub-divided securities ; 

(«) the manner in which any document relating to Government securities 
or any indorsement on a Government promissory note may, on the demand of 
any person who from any cause is unable to write, be executed on his behalf; 

(o) enabling holders of Government stock to be described in the registers 
of such stock as trustees, and either as trustees of any particular trust or as trustees 
without qualification, and for the recognition of powers of attorney granted by 
holders of stock so described ; 

(/») the holding of Government stock by the holders of offices other than 
public offices, and the manner in which and the conditions subject to which stock 
so held may be transferred ; 

(q) the mode of attestation of documents relating to Government stock ; 

(r) generally, all matters connected with the grant of duplicate, renewed, 

converted, consolidated and sub-divided securities ; and * 

(j) the circumstances and the manner in whicli and the conditions subject 
to which inspection of securities, books, registers and other documents may be 
allowed or information therefrom may be given under section 22. 

(3) Nothing in any rule made under clauses (o) and (p) shall, as between 
any trustees or as between any trustees and the beneficiaries under a trust, be 
deemed to authorise the trustees to act otherwise than in accordance with the 
rules of law applying to the trust and the terms of the instrument constituting 
the trust ; and neither the Govcrnmenl nor any person holding or acquiring any 
interest in any Government stock, shall, l>y reason only of any entry in any regis- 
ter maintained by or on lichalf of the Govcrnmciil in relation to any Government 
stock or any stockholder, or of anything in any document relating to Govern- 
ment stock, }>c affected with notice <»f any trust or of the fiduciary character of 
any stockholder or of any fiduciary obligation attaching to the holding of any 
Government stock. 

(4) Rules made under this section shall be published in the Official Gazette 

and shall thereupon have effect as if enacted in this Act. ’ 

25. [Repcals.~[ Repealed by the Repealing Acty 1927 {XII 1927). 

^[26- For the av'oidance of doubt it is hereby declared that the rights of all 

persons in relation to Indian securities are to be deter- 
Indian sccu- mined, in connection with all such questions as are 

dealt with by this Act in relation to Government 
securities, by the law of British Ii^dia.] 


THE SHERIFFS’ FEES ACT (VIII OF 1852).^ 

N.D . — Sections i to 7 of this Act shall ccasc to have cflbct. [Vide Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937.] 

[6//« February^ 1852 

An Act for renmneraling the ShcriJJs of Calcutta^ Madras and Bombay for the executinn nf 
Mufassal Process under Act XXIII of 1840.3 


For making belter provision for the Slieriffs of Calcutta, Madras and Bombay 
Preamble. remuneration for the execution of legal process 

issued by Courts out of the said towns, respectively : 
It IS enacted as follows : — ^ 


LEG. REF. 

^Addcd by A.O., 1937. 

*Short-title, “The Sheriffs’ Fees Act, 1852. 
See the Indian Short-Titles Act (Xl\' of 1O97), 
General A< ts, \’ol. I\^. This Act has been 
declared, by notification under S. 3 of the 
Scheduled Districts Act XIV of 1874 General 
Acts, \^ol. II to be in force in the following 
Scheduled Districts, t amriy : — Sindh. 

Set Gazette of India, 1880, Pt, I, p. 67 

CC.M .— 571 


The Districts of Hazaribhagh, Lohardaga (now 
die Ranchi Distiict, see Calcutta Gazette, 1899, 

ILL I’* ^uid Manbhum, and Pargana 

Dhalbbum and the Kolhan in the District of 

Sjngbhum .... See Gazette of India. 
1O81. Pt. I, p. 504. 

* Code of Criminal Procedure 

(Act V of 1O98), S. 3. General Acts, \’ol. V. 

^1^0 the Oodc of Civi) Procedure (Act V of 
1908), S. 3, General Acts, Vo). VI, 
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* ♦j 

8. If any person taken in execution on any such process shall escape out 
* . o.- -zr . legal custody of the Sheriff, the Sheriff shall 

of taken^n escape, but 

execution. snail be liable only to an action upon the case for 

damages in consequence of such escape sustained by 
the person or persons at whose suit the prisoner was taken. 


THK INDIAN SLAVERY ACT (V OF 1843 ).^ 


Year. 

No. 

Short title. 

Amendment. 

1843 

V 

The Indian Slavery Act 

Repealed in part, XVI of 1874. 


2r* 


lyth April, 1843. 

Ari Act for declaring and amending, the Law regarding the condition of Slavery within the 
Territories of the East India Company. 

*] No public officer shall in execution of any decree or 
order of Court, or for the enforcement of any demand of 
rent or revenue, sell or cause to be sold any person, or 
the right to the compulsory labour or services of any 
person, on the ground that such person is in a state of 


[ 


Prohibition of sale of person* 
or right to his labour on ground 
of slavery. 


slavery. 


2. 


[* 


Bar to enforcement of rights 
arising out of alleged property 
in person as a slave. 


sr* 


* *] No rights arising out of an alleged pro- 

perty in the person and services of another as a slave 
shall be enforced by any Civil or Criminal Court or 
Magistrate within the territories of the East India 
Company. 

*] No person who may have acquired property by 
his own industry, or by the exercise of any art, call- 
ing or profession or by inheritance, assignment, gift 
or bequest, shall be dispossessed of such property or 
prevented from taking possession thereof on the ground 
that such person or that the person from whom the property may have been derived 
was a slave. 

*] Any act which would be a penal offence if done 
to a free man shall be equally an offence if done to 
any person on the pretext of his being in a condition 
of slavery. 


3. "[ 

Bar to dispossession of pro- 
perty on ground of owner’s 
slavery. 


2r* 


4 - 

Penal offence against alleged 


slave. 


LEG. REF. 

1 Short title. — “The Slavery Act, 1843.** 
See the Short Titles Act, 1897 (XIV of 1897). 

Declared in force — throughout BriUsh India 
excrept as regards the Scheduled Districts Act 
XV of 1874, section 3 ; in the Sonthal Pargan^, 
Reg. 111 . of 1872, S. 3 as amended by Reg. Ill 
of 1899, S. 3; in the Chittagong Hill Tracts Reg. 
I of 1900, S. 4 ; in the Arakan Hill District R^- 
I of 1916, S. 2 ; in Upper Burma (exc^t the 
Shan States) Act XIII of 1898, S. 4 5 in Kachm 
Hill Tracts as regards HiU ‘^ibes, Reg. 1 ol 
i8q'^. S. 3 ; in certain tracts m tlie Chin Hills 
Re^ V ol 1896, S. 3 ; in British Baluchistan 

Reg. II of I 9 i 3 > S. 3 - _ 

• Repealed by Act XVI of . , 

• The words “And it is hereby declared and 


enacted that” in Ss. 2 and 3 and the words **and 
it is hereby enacted that” in S. 4 were repealed 
by the Repealing Act, 1874 (XVI of 1874). 


Sec. 


NOTES. 

-“Slavery” does not necessarily con- 
note an absolute and unlimited power over the 
life of another but falls short of it. 41 M. 334 
= 42 I.G. 977=33 M.L.J. 430 (7 M. 277 ; 2 A. 
723, Cons.). See also 12 B.H.C.R. 156. Con- 
struction of Act and its scope and operation, see 
3 B. 422=6 I. A. 137 (P.C.) ; effect of the Act 
on rules of Nlahomedan Law as to slaves. 3 B. 
422. Slavery of a pupil to his spiritual guru is 
not l^al. 10 M. 375. 

Secs. 1 to 3 . — Construction and scope of— 
Effect on rules of Mahomedan Law. 3 B. 493 
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Year. 

No. 

Short title. 

Amendment. 

z86o 

XXI 

The Societies Registration Act. 

Repealed in part, XVI of 1874. 

Amended, VII of 1913 ; XXII of 1927. 
Government of India (Adaptation of Indian 
Laws) Order, 1937. 


CONTENTS. 


Preamble. 

Sections. 

1. Societies formed by memorandum of 
association and registration. 

2. Nlemorandum of association. 

Fees. 

3. Registration. 

4. Annual list of managing body to be filed. 

5. Property of society how vested. 

6. Suits by and against societies. 

7. Suits not to abate. 

8. Enforcement of judgment against society. 

9. Recovery of penalty accruing under bye- 
law. 

zo. Members liable to be sued as strangers. 

Recovery by successful defendant of 
costs adjudged. 

II. Members guilty of offence punishable 
as strangers. 

12- Societies enabled to alter, extend or 


Sections. 

abridge their purposes. 

13. Provision for dissolution of societies and 
adjustment of their affairs. 

Assent required. 

Government consent. 

14. Upon a di.ssolution no member to receive 
profit. 

Clause not to apply to Joint Stock Com- 
panies. 

15. Member defined. 

Disqualified members. 

16. Governing body defined. 

1 7. Registration of societies formed before Act, 

Assent required. 

18. Such societies to file memorandum, etc. 
with Registrar of Joint Stock Companies. * 

19. Inspection of documents. 

Certified copies. 

2 . To what societies Act applies. 


[^2 I St Aiqy , 1 860, 

An Act for the Registration of Literary^ Scienlife and Charitable Societies.^ 
Whereas it is expedient that provision should be made for improving the 

legal condition of societies established for the promotion 
ream e. of literature, science, or the fine arts, or for the diffusion 

of useful knowledge, ®[the diffusion of political education] or for charitable purposes; 
It is enacted as follows : — 

I . Any seven or more persons associated for any literary, scientific or charit- 


LEG. REF. 

* Short title. — “The Societies Registration 
Act, i860.** See The Indian Short Titles Act 
1897 (XIV of 1Q97). 

S. 14 am. (in Bombay), Bombay Art II of 
1912. Declared in force — throughout British 
India except as regards the Scheduled Districts, 
Act XVI of 1874, S. 3 ; in Upper Burma (except 
the Shan Slates), Act XIII of 1898, S. 4 ; in 
British Baluchistan, Reg. II of 1913, S. 3. 

*The Act (with the exception of the first four 
sections) is based on the Literary and Scientific 
InstitutiorLs Act, 1854 (17 & i8 Viet., c. 112), 
S. 20, et seq. 

It has been declared to be in force in the 
whole of British India, except as regards the 
Scheduled Districts, by S. 3 of the Laws Local 
Extent Act, 187.1. (XV of 1874). 

• Inserted by Act XXII of 1927. 

NOTES. 

«*6 I. A. 137 (P.C.). This Act bars enforcement 
of rights based on the status of slavery. 12 B. 
U.C.R. 155. Agreement to become slave of 
another is void. 10 M. 375. Religious Associa- 
tion — Powers of the majority — Resolution for pre- 
ferential treatment of the guru of one particular 


mutt opposed to the basic principle of equality 
of treatment — Invalidity. 53 M. 737— 1931 M. 
12 = 59 M.L.J. 770. The position of a society regis'- 
tered under the Societies Registration Act is more like 
that of a club or a joint stock company. Tlic 
position of members of the society is similar to 
that of tlie shareholders of a company. In 
order to redress a wrong done to the society or 
to recover moneys due to it, the action must 
prxma facte be brought by the Society itself 
Where the persons against whom the relief is 
sought themselves hold and control the majority 
and will not permit an action to be brought in 
the name of the society, the Courts will allow 
the members complaining to bring an action 

names. But in such an action 
the plaintiffs cannot have a larger right to relief 
than the society itself would have if it were the 
plamtiiT, and cannot complain of acts which arc 
valid if done with the approval of tlic majority 
01 the members or are capable of being confined 
by the majority. The cases in which ihc mino- 
nty can maintain an action are confined to those 
in which the acts complained of are of a fraudu- 
lent character or beyond the powers of the 
society. 43 Bom.L.R. 562=31941 Bom. 312, 

See. I : Institution not regisiereq UNOJilt 
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able purpose, or for any such purpose as is described 

Societies formed by memc> section 20 of this Act, may by subscribing their 

randum of association and , ’ ^ 


registration. 


ir* 


[ 


names to a memorandum of association and filing the 

same with the Registrar of Joint-stock Companies 

*] form themselves into a society under this Act. 

. . 2. The memorandum of association shall contain 

Memorandum of assoc.at.on following things (that is to say)— 

the name of the society ; 
the objects of the society ; 

the names, addresses, and occupations of the governors, council, directors, 
committee or other governing body to whom, by the rules of the society, the 
management of its affairs is entrusted. 

A copy of the rules and regulations of the society, certified to be a correct 
copy by not less than three of the members of tne governing body, shall be filed 
with the memorandum of association. 

3. Upon such memorandum and certified copy being filed, the registrar 

„ . ^ shall certify under his hand that the society is regis- 

Reg.stra..on. Fees. 

registrar for every such registration a fee of fifty rupees, or such smaller fee as the 
^[Provincial Government] may, from time to time, direct; and all fees so paid 
shall be accounted for to the ^[Provincial Government]. 

4. Once in every year, on or before the fourteenth day succeeding the day 

on which, according to the rules of the society, the 
list of managing annual general meeting of the society is held, or, if 
o y o e 1 e . rules do not provide for an annual general meeting, 

in the month of January, a list shall be filed with the Registrar of Joint-stock 
Companies of the names, addresses and occupations of the governors, council, 
directors, committee or other governing body then entrusted with the management 
of the affairs of the society. 

5. The property, movable and immovable, belonging to a society registered 

under this Act, if not vested in trustees, shall be deemed 
Property of society how vested, for the time being, in the governing 

body of such society, and in all proceedings, civil and 
criminal, may be described as the property of the governing body of such society 

by their proper title. , • , 

6. Every society registered under this Act may sue or be sued in the name 

^ of the president, chairman, or principal secretary, or 

Suits by and against socie- trustees, as shall be determined by the rules and regu- 
ties. lations of the society, and, in default of such determi- 

nation, in the name of such person as shall be appointed by the governing body 

for the occasion : i • 1 • 1 j 

Provided that it shall be competent for any person having a claim or demand 

against the society, to sue the president or chairman, or principal secretary or 

the trustees thereof, if on application to the governing body some other officer or 

person be not nominated to be the defendant. 


LEG. REF. 

1 The words and figures “ under Act XIX of 
1857” were repealed by the Repealing Act, 1874 

(XVI of 1874). 

* Substituted by A.O., 1937. 

NOTES. 

Promissory note in favour of — Suit on — 

Maintainability. — Where the object of an 
institution is to help the cause of education from 
the income and interest arising out of trust 
fund, the institution has to be registered under 
this Act in order to enable it to acquire a juridi- 
cal status. In the absence of non-registration 
under th- \ct, all the trustees in cha 'ge of the 


fund have alone a legal status. Therefore^ a 
promissory note if executed in favour of the in- 
stitution, which has no juridical status, is void, 
and no suit can be instituted to enforce it on 
behalf of the institution. 151 I.G. 893=1934 
N. 207. 

Secs. 3 and 19 . — Pre.sumption that an 
association is duly registered arises not on ic 
certificate of registration granted by the l<eg ■ 
trar under S. 3, but on the copies of the ^uies 
and Regulations and Memorandum certmea 
under S. 19, which comtitutes them prxmajacxe 
evidence of the matters therein contained. 05 
I.A. io 6 = I.L.R. (1938) 

930=1938 P.C. 73=0938) I M.L.J. 35 9) P.C, 
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7 . No suit or proceeding in any Civil Court shall abate or discontinue by 

- _ ..Ko*- reason of the person by or against whom such suit or 

suits not to abate. i. t 

proceedings shall have been brought or continued, 

dying or ceasing to fill the character in the name whereof he shall have sued or 

been sued, but the same suit or proceedings shall be continued in the name of or 

against the successor of such person. 

8 . If a judgment shall be recovered against the person or officer named on 

^ , behalf of the society, such judgment shall not be put 

agSisTloScry. Judgment force against the property, movable or immovable, 

or against the body of such person or officer, but 
against the property of the society. 

The application for execution shall set forth the judgment, the fact of the 
party against whom it shall have been recovered having sued or having been sued, 
as the case may be, on behalf of the society only, and shall require to have the 
judgment enforced against the property of the society. 

g. Whenever by any byc-Iaw duly made in accordance with the rules and 
^ ^ , regulations of the society, or, if the rules do not provide 

i nJ^un“<LTbyr-Iaw '' making of bye-laws, by any bye-law made 

at a general meeting of the members of the society 
convened for the purpose (for the making of which the concurrent votes of three- 
fifths of the members present at such meeting shall be necessary), any pecuniary 
penalty is imposed for the breach of any rule or bye-law of the society, such penalty, 
when accrued, may be recovered in any Court having jurisdiction where the defen- 
dant shall reside, or the society shall be situate, as the governing body thereof shall 
deem expedient. 

10 . Any memljcr who may be in arrear of a subscription which, according 

. to the rules of the society he is bound to pay, or who 

as^r^gcre ^ shall possess himself of or detain any property of the 

society in a manner or for a time contrary to such 
rules, or shall injure or destroy any property of the society, may be sued for such 
arrear or for the damage accruing from such detention, injury or destruction of 
property in the manner hereinbefore provided. 

But if the defendant shall be successful in any suit or other proceeding 
„ ^ , brought against him at the instance of the society, and 

cn^rnroT •’ros.r^djudged: adjudged m recover his costs, he may elect to 

proceed to recover the same from the officer in whose 
name the suit shall be brought, or from the society, and in the latter case shall 
have process against the property of the said society in the manner above described. 

11. Any member of the society who shall steal, purloin or embezzle any 

,, , r money or other property, or wilfully and maliciously 

Members euilty of offences ^ ^ ^ r i • • 

punishable as strangers. destroy Or in|uie any pi operty of such society, or shall 

. , lorgc any deed, bond, security for money, receipt, or 

other instrument, whereby the funds of the society may be exposed to' loss shall be 
subject to the same prosecution, and, if convicted, shall be liable to be punished in 

like manner as any person not a member would be subject and liable to in resnect 
of the like oflcnce. ^ 

12 . Whenever it shall appear to the governing body of any society registered 

Societies enabled to alter, which has been established for any 

extend or abridge their pur- p<irticuiar purpose Or purposes, that it is advisable to 
poses. alter, extend or abridge such purpose to or for other 

purposes within the meaning of this Act, or to amalga- 


NOTES. 

Secs. 9 and 10. — Section 9 of the Act implies 
that in order to be recoverable in a Court of 
law, a penalty imposed by a society registered 
under the Act, must have been imposed in the 
manner, prescribed by the Act, and not other- 
wise that is to say, for breach of a bye-law 


duly made in 
regulations of 
not provide for 
law made at a 
rent votes of th 
The nacre fact 
Society before 


accordance with the rules and 
the society, or, if ilie rules do 
the making of bye-laws, a byc- 
gcncral meeting by the concur- 
ree-fifths of the members present, 
that certain rules framed by a 
registration arc lodged after 
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mate such society either wholly or partially with any other society, such govern- 
itig body may submit the proposition to the members of the society in a written 
or printed report and may convene a special meeting for the consideration thereof 
according to the regulations of the society ^ 

but no such proposition shall be carried into effect unless such report shall 
have been delivered^ or sent by post to every member of the society ten days 
previous to the special meeting convened by the governing body for the conside- 
ration thereof, nor unless such proposition shall have been agreed to by the votes 
of three-fifths of the members delivered in person or by proxy, and confirmed by 
the votes of three-fifths of the members present at a second special meeting convened 
by the governing body at an interval of one month after the former meeting. 

13. Any number not less than three-fifths of the members of any society 

- „ - , , .. may determine that it shall be dissolved, and thereupon 

of societies and adjustment of shall be dissolved forthwith, or at the time then 
their affairs- agreed upon, and all necessary steps shall be taken 

^ disposal and settlement of the property of 

the society, its claims and liabilities, according to the rules of the said society 
applicable thereto, if any, and, if not, then as the governing body shall find expe- 
dient, provided that, in the event of any dispute arising among the said governing 
body or the members of the society, the adjustment of its affairs shall be referred 
to the principal Court of original civil jurisdiction of the district in which the chief 
building of the society is situate ; and the Court shall make such order in the 
matter as it shall deem requisite : 

Provided that no society shall be dissolved unless three-fifths of the members 
Assent required. shall have expressed a wish for such dissoludon by their 

. votes delivered in person, or by proxy, at a general 

meeting convened for the purpose : 

Provided that whenever ^[any] Government is a member of, or a contri- 

Government consent. butor to, or Otherwise interested in, any society regis- 

tered under this Act, such society shall not be dissolved 
[without the consent of the Government of the Province of registration]. 

14. If upon the dissolution of any society registered under this Act there 

shall remain after the satisfaction of all its debts and 
liabilities any property whatsoever, the same shall not 
be paid to or distributed among the members of the 
said society or any of them, but shall be given to some 
other society, to be determined by the votes of not less 

than three-fiffhs of the members present personally or by proxy at the time of the 
dissolution, or, in default thereof, by such Court as aforesaid : provided, however, 
that this clause shall not apply to any society which shall have been founded or 
established by the contributions of shareholders in the nature of a Joint-stock 
Company. 

15. For the purposes of this Act a member of a society shall be a person 

vf V. r a vv’ho, having been admitted therein according to the 

Dis^a^[fied members. rules and regulations thereof, shall have paid a subs- 

cription or shall have signed the roll or list of mem- 
bers thereof, and shall not have resigned in accordance with such rules and regu- 
lations ; but in all proceedings under this Act, no person shall be entitled to vote 
or to be counted as a member whose subscription at the time shall have been in 
arrear for a period exceeding three months. 

16. The governing body of the society shall be the governors, council, direc- 


Upon a dissolution no mem- 
ber to receive profit. 

Clause not to apply to 
Joint-stock Companies. 


LEG. REF. 

' Substituted by A.O., 1937. 

NOTES. 

registration, with the Registrar under S. 18, 
does not invest them with any special legal 
orce. 80 I.C. 556=1925 O. 107. 


Sec. 16 . — No suit lies by a member of the 
public against the managing committee of a 
society or institution, which is managed by 
public subscriptions, to enforce the right to sub- 
scribe and to be admitted to the privilege of 
membership. 341.0.263=19 O.G. 15. 


S. 20 ] 
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Governing body defined. tors, committee, trustees or other body to whom 

^ . «... rules and regulations of the society the manage- 

ment of Its affairs is entrusted. 

17. Any company or society established fora literary, scientific or charit- 

Registration of societies purpose, and registered under :‘Act XLIII of 

formed before Act. or any such society established and constituted 

Assent required. previously to the passing of this Act but not registered 

, _ ^ , under the said ^Act XLIII of 1850, may at any time 

hereafter be registered as a society under this Act ; subject to the proviso that 
no such company or society shall be registered under this Act unless an assent 
to its being so registered has been given by three-fifths of the members present 
personally, or by proxy, at some general meeting convened for that purpose by 
the governing body. ' 

In the case of a company or society registered under ^Act XLIII of 1850 
the directors shall be deemed to be such governing body. * 

In the case of a society not so registered, if no such body shall have been 
constituted on the establishment of the society, it shall be competent for the members 
thereof, upon due notice, to create for itself a governing body to act for the society 
thenceforth. ^ 

18. In order to any such society as is mentioned in the last preceding section 

obtaining registry under this Act, it shall be sufficient 
that the governing body file with the Registrar of Joint- 
stock Companies ♦] a memorandum showing 

the name of the society, the objects of the society, and 
the names, addresses and occupations of the governing 

body, together with a copy of the rules and regulations of the society certified 
as provided in section 2, and a copy of the report of the proceedings of the general 
meeting at which the registration was resolved on. 

19. Any person may inspect all documents filed with the Registrar under 

_ . ^ , this Act on payment of a fee of one rupee for each 

Certified copies. inspection, and any person may require a copy or 

extract of any document, or any part of any docu- 
ment, to be certified by the Registrar, on payment of two annas for every hundred 
words of such copy or extract ; and such certified copy shall be prima facie evidence 
of the matters therein contained in all legal proceedings whatever. 

20. The following societies may be registered under this Act : — Charitable 

societies, the military orphan funds or societies esta- 
puT^ societies Act ap- bhgiied at the several presidencies of India, societies 

established for the promotion of science, literature 
or the fine arts, for instruction, the diffusion of useful knowledge, •[the diffusion 
of political education], the foundation or maintenance of libraries or reading-rooms 
for general use among the members or open to the public, or public museums 
and galleries of painting and other works of art, collections of natural history 
mechanical and philosophical inventions, instruments, or designs, 


Such societies to file 
memorandum, etc., with 
Registrar of Joint-stock 
Companies. 


T.EO. REF. 

* Act XLIII of 1850 repealed by Indian 
Companies Act (X of 1866), S. 219. 

* Tlie word's an 1 figures “under Act XIX of 
>857/’ were repealed by the Repealing Act 
(XVI of 1874). 

* Inserted by Act XXII of 1927. 

NOTES. 

Fee- 18 . — Se<f 1925 O. 107, sufira. 

Sec. 20 . — A religious society, which had for 
its object the control and management of and 
the protection of property appertaining to a 
certain public mosque is a society which may 
egally be registered under this Act. 28 A. 384 = 


3 A.L.J. 124. “Charitable*’, meaning of. Set 
also 41 P.R. 1917. A society or association having 
among its objects the conduct of the affairs of S 
mosque by collecting subscriptions, paying the 

servants and incurring expenses 
for the upkeep of the mosque and doing every 

manager of a mosque is requir- 
ed to do may be formed and properly and valid- 
ly registered undet the Societies Registration 
Act. A religious society would also be a chari- 
table society if it should be for the benefit of 
the public. Where a society is formed for 
pttrposes whose paramount object is 
charitable, the fact that some of the purposes 
may not be strictly charitable, but religious 
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Year. 

No. 

Short title. 

Amendment. 

1925 

IV 

1 

1 

1 

The Indian Soldiers (Litigation) 
Act, 1925. 

Repealed in part, XII of 1927 ; Amended 
XIV of 1932, Government of India (Adap- 
tation of Indian Laws) Order, 1937. 

I 


The following is the Statement of Objects and Reasons appended to the Bill : — See Fort St» 
George Gazette^ Part III, 23rd September, 1924, pp. 265-266. 

In May, 1915, an ordinance was made and promulgated for the special protection in res- 
pect of civil and revenue litigation of Indian soldiers serving under war conditions. The ordinance 
was replaced in the first instance by an Act passed in I 9 * 5 j and the provisions of that Act were re- 
enacted, with certain amendments, in the Indian Soldiers (Litigation) Act, 1918. The Act applies 
to Indian soldiers seeing under war conditions and provides inter alia for the postponement in certain 
circumstances of civil and revenue proceedings in which an unrepresented Indian soldier is a party 
and for the deductions^ from periods dui*ing which they have been serving under war conditions. 
The Act applies to service under war conditions during the war and for six months thereafter, and to 
other services which are declared by the Governor-General in Council to be service under war 
conditions. 

2. It was suggested that the protection required in these matters by Indian soldiers serving 
under war conditions was also required by Indian soldiers serving on garrison duty overseas and in 
certain areas in India. Local Governments and Administrations were accordingly consulted in 
regard^ to the working of the existing Act. They unanimously accepted the suggestion to extend its 
operation, and are of opinion that it has been found to be of real benefit to the^absent Indian soldier, 
and that the hardship caused to the general public has been negligible. Certain of the authorities 
consulted were, however, of opinion that the Act should not apply to suits, appeals or applications 
to enforce a right of pre-emption nor to cases in which the interests of the soldier in the proceeding 
are cither identical with or arc adequately represented by another party to the proceeding. The 
former restriction on the application of the Act may be compared with the exception in S. 8 of the 
Indian Limitation Act, 1908, and the restriction was proposed because of the insecurity of tenure 
which is involved by the present law in such cases. This Bill has been prepared to give effect to these 
suggestions, and it has been considered expedient to provide for them by consolidating and amending 
the law on the subject. 


CONTENTS. 


Sections. 

1. Short title, extent and commencement. 

2. Definitions. 

3. Circumstances in which an Indian soldier 
shall be deemed to be serving under special con- 
ditions. 

4. Particulars to be furnished in plaints, 
applications or appeals to Court. 

5. Power of Collector to intervene in case 
of unrepresented Indian soldier. 

6. Notice to be given in case of unrepresent- 
ed Indian soldier. 

7. Postponement of proceedings. 

8. Court may proceed when no certificate 
received. 

9. Postponement of proceedings against 


Sections. 

Indian .soldier on leave. 

10. Power to set aside decrees and orders 
passed against an Indian soldier serving under 
war or special conditions. 

11. Modification of law of limitation where 
Indian soldier serving under war or special con- 
ditions is a party. 

12. Power of Court to refer question as to 
whether service was under war or other special 
conditions. 

13. Rule-making power. 

14. Power to apply the provisions of the Act 
to other persons in the ser\'ice of the Crown. 

15. Repeal of Acts IX of 1918 and XII of 
1924 - 


NOTES. 

would not render the society any the less a chari- 
table society, if the purpose is one in’ended to 
benefit the public or a considerable portion of 
the public. The improvement of I-lamir educa- 
tion and the rendering of pecuniary help to the 
poor musaffars, etc., arc charitable purposes. 
When the society has this object also, the fact 
that one of the objects of the society is also to 
conduct the affairs of the mosque which does 
not involve the performance of any religious 
ser\'ice by the members thereof cannot render 
the society a society formed for religious purpo- 
ses, when it is found that the society concerns 


itself only with the management of the secular 
affairs of the institution. Such a society there- 
fore would be a charitable society under the 
Act and its registration thereunder is perfectly 
legal and valid. There is nothing in Maho- 
medan Law to prev'ent such an incorporated 
society from performing the functions of a 
mutawalli of a mosque. If such a society bolds 
the office of mutawalli and is in management of 
the mosque as such in derogation of the right of 
a person claiming to be mutawalli, for over 12 
years, it acquires that right by prescription. I.L. 
R. (1940) Mad. 671=50 L.W. 734 =* * 94 <^ Mad. 
i67=(^r94o) 2 M.L.J. 436. 
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[26^A February 1925. 

An Act to consolidate and amend the law to provide for the special protection in respect of 
civil and revenue litigation of Indian soldiers serving under special conditions. 

Whereas it is expedient to consolidate and amend the law to provide for 
the special protection in respect of civil and revenue litigation of Indian soldiers 
serving under special conditions ; It is, hereby enacted as follows : — 

Short title, extent and com- I. (i) This Act may be called The Indian 

mencement. Soldiers (Litigation) Act, 1925 . 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

(3) It shall come into force on the first day of April, 1925. 

2. In this Act, unless there is anything repugnant 
in the subject or context. 


Definitions. 


Court ” means a Civil or Re\*enue Court ; 


19' * 


{b) “Indian soldier” means any person su!)ject to the Indian Army Act, 
^[or the Indian Air-Force Act, 1932] ; 

(r) “ prescribed ” means prescribed hy rules made under this Act ; and 
(d) “ proceeding ” includes any suit, appeal or apjjlication. 

Circumstances in which an ^ purposes of this Act, an Indian soldier 

serving und^ spechd deemed to be or, as the case may be, to have 


to 

condi tions. 


been seiA’insr 


(a) under special conditions — when he is or has been serving under w'ar 
conditions, nr overseas, or at any place in Persia, 'I'ibct, Afghanistan, Kashmir, 
Nepal or Cliinn, or \\ifh any unit the headquarters cf ^vhich arc situated at any 
place in Cbitral, Wa/irisian, the Nonh-'.Vcst Frontier Province or British Baluchistan 
which is more ilian fifiy miles distant by re ad from the nearest railway station ; 

(b) under war conditions — when he is cr has been, at any time during 
the conlinua'icc of any hoslililics declared by the Central Government by noti- 
fication in flic Official Gazelle ro constitute a state of ^var for the purposes of this 
Act or at any time during a j^iciied of six months tlicreafier, — 

(/) serv'ing out of India, 

(ii) under orders to ]>rocccd on field service, 

(///) serving with any unit whicli is for llic lime being mobilised, or 

(/>’) serving under conditions which, in the opinion of the prescribed autho- 
rity, preclude hitn from obtaining leave of absence to enalilc him to attend a 
Court as a party to any ]>roceecling, or when he is oi' has been at any other lime 
serving under conclifioais ser\icc im<lcr \\hieh has been declared by the Central 
Govcrnmctit by n<>lificatit)n in ilic Official Gazette to be service under war con- 
ditions ; and 

^\_{c) overseas — when he is or has been ser\ing in any place outside India 
(other than Ceylon) tlie journey between which and Brilisli India is ordinarily 
undertaken wholly or in part by sea.] 

4. If any person piesciuing any plaint, apidication or appeal to any Court 

lias re.'ison to believe that any adverse party is an 

Pare.cular, to be furnijhcd i„aian s .ldicr wlio is scrvittt? under special condi- 
in plaints, applicatifnis or . , t n ^ r- , . . . ^ 

appeals to Court. lions, he shall Slate the lacl in Ins plaint, application 

or iippcal. 

5. If any Collector lias reason to believe that any Indian soldier, who ordi- 

„ narily rcsi«.lcs or has property in his district and who 

vcnnrt°asfof u 7 .?Vre.X'e'd pendint; itefore any Court, 

tiic ficls in the prcscriljcd manner to tlie Court. 


I.r.O. REF. NOTES. 

* Added by .\ri XI\' cif Schedule. Sec. 4. — The fact that a person has not been 

iScw clause (c) was substituted by A.O., 1937- joined as a defendant deliberately, docs not 

defeat the provisions of the Act. 4 U.P.L.R, 
(O.C.) 47 . 


C.C if .— 572 
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6. If a Collector has certified under section 5, or if the Court has reason 

„ . ... ^ believe, that an Indian soldier, who is a party to 

uiiLprer^nted proceeding pending before it, is unable to appear 

tnerein, and it tne soldier is not represented by any 
person duly authorized to appear, plead or act on his 
behalf, the Court shall suspend the proceeding, and shall give notice thereof in 
the prescribed manner to the prescribed authority : 

Provided that the Court may refrain from suspending the proceeding and 
issuing the notice if — 

{a) the proceeding is a suit, appeal or application instituted or made by 
the soldier, alone or conjointly with others with the object of enforcing a right 
of pre-emption, or 

{b) the interests of the soldier in the proceeding are, in the opinion of the 
Court, either identical with those of any other party to the proceeding and ade- 
quately represented by such other party or merely of a formal nature. 

7. If, on receipt of a notice under section 6, the prescribed authority certifies 

T, ^ prescribed manner to the Court in which the 

ings?^ ponement o procee - proceeding is pending that the soldier in respect of 

whom the notice was given is serving under special 

conditions, and that a postponement of the proceeding in respect of the soldier 

is necessary in the interests of justice, the Court shall thereupon postpone the pro- 
ceeding in respect of the soldier for the prescribed period, or, if no period has been 
prescribed, for such period as it thinks fit. 

8. If, after issue of notice under section 6, the prescribed authority cither 

certifies that the soldier is not serving under special 
no conditions or that such postponement is not necessary, 

or fails to certify, in the case of a soldier resident in 
the district in wliich the Court is situate, within two months or, in any other case, 
within three months from the date of the issue of the notice that such postponement 
is necessary, the Court may, if it thinks fit, continue the proceeding. 

9. When any document purporting to be signed by the Commanding Officer 

of an Indian soldier who is a party to any proceeding 
^ Postponement of proceed- produced by or on behalf of the soldier before the 

orf^leave^*”^* ^ Court in which the proceeding is pending and is to 

the effect that the soldier — 

(a) is on leave of absence for a period not exceeding two months, and is 
on the expiration of his leave to proceed on service under special conditions, or 

(b) is on sick leave for a period not exceeding three months, and is on the 
expiration of his leave to rejoin his unit with a view to proceeding on service under 
special conditions, 

the proceeding in respect of such soldier may, in any case such as is referred to 
in tne proviso to section 6 , and shall, in any other case, be postponed in the manner 
provided in section 7* 

10. (i) In any proceeding before a Court in which a decree or order has 

been passed against any Indian soldier whilst he was 
serving under war conditions or at any time after the 
1st day of April, 1925, whilst he was serving under 
any special conditions, the soldier may apply to the 
Court which passed the decree or order for an order 

to set aside the same, and, if the Court, after giving an opportunity to the opposite 
party of being heard, is satisfied that the interests of justice require that the decree 
or order should be set aside as against the soldier, the Court shall, subject to such 
conditions, if any, as it thinks fit to impose, make an order accordingly. 


Power to set aside decrees 
and orders passed against an 
Indian soldier serving under 
war or special conditions. 


NOTES. 

Sec. 6. — No notice to the prescribed autho- 
rity is necessary in a case where an Indian soldier 
appears in a case through his own pleader, who 
however refused to produce evidence but con- 
tinued to attend the case. 79 I.C. 225. Decree 


holder joining army after decree— Extension 
of time cannot be allowed. 25* O.C. 74=68 I. 
C. 205. 

Sec. ID.-^Compromiae Signed by some of 
the agents — Application to set aside — • C. P» 
Code, O. 47, R. 1. 75 I.C. 262=27 G.W.N. 193* 
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Modification of law of limi- 
tation where Indian soldier 
serving under war or special 
conditions is a party. 


(2) No such application shall be entertained unless it is made within two 
months from the expiry of the first period of thirty days after the date of the 
decree or order, or where the summons or notice was not duly served on the appli- 
cant, after the date on which the applicant had knowledge of the decree or order, 
during no part of which the soldier was serving under special conditions : 

Provided that the provisions of section 5 of the Indian Limitation Act, 1908, 
shall apply to such applications. 

(3) When the decree or order in respect of which an application under 
sub-section (i) is made is of such a nature that it cannot be set aside as against 
the soldier only, it may be set aside as against all or any of the parties against whom 
it has been made. 

(4) Where a Court sets aside a decree or order under this section, it shall 
app>oint a day for proceeding with the suit, appeal or application, as the case may be. 

11. In computing the period of limitation prescribed by the Indian Limi- 
tation Act, 1908, or any other law for the time being 
in force for any suit, appeal or application to any 
Court, any party to which is or has been an Indian 
soldier, the time during which the soldier has been 
serving under war conditions since the 4th day of August, 

1914, or under any special conditions since the ist day of April, 1925, shall be 
excluded : 

Provided that this section shall not apply in the case of any suit, appeal 
or application instituted or made with the object of enforcing a right of pre-emption. 

12. If any Court is in doubt whether, for the purposes of section 10 or sec- 
tion II, any Indian soldier is or was at any particular 
time serving under war or other special conditions, 
it may refer the point for the decision of the prescribed 
authority, and the certificate of that authority shall 
be conclusive evidence on the point. 

13. The '[Central Government] after consulting the HighCourt ^[concerned], 

TI..U may by notification in the Official Gazette make rules to 

I g pow . provide for all or any of the following matters, namely: — 

(a) the manner and form in which any notice or certificate under this Act 
shall be given ; 

(b) tl>e period for which proceedings or any class of proceedings shall be 
postponed under section 7 ; 

(c) the persons who shall be the prescribed authorities for the 
of this Act ; 

(d) any other matter which is to be or may be prescribed ; and 

(e) generally, any matters incidental to the purposes of this Act. 

14. ®[As respects the Provincial Public Services, the Provincial 


Power of Court to refer 
question as to whether service 
was under war or other special 
conditions. 


purposes 


Gov 


em- 


inent, and in other cases, the Centra] Government! 
orX"rcfTo'’'orhe?' p-r, -"y- '^y notmcaaon in the Othcial Gazette, direct thai 
in the service of the Crown. provisions of this Act shall apply to 

any other class of persons in the service of His Majesty 
specified in such notification in the same manner as they apply to Indian soldiers. ^ 
15. [Repealed by Act XII of 1927.] 


I.r.O. REF. 

'Substituted for ‘Local Government’ b A.O., 

1937. 

■Inserted by ibid. 

■Substituted for ‘Governor-General in Council, 
by ibid. 

NOTES. 

Sec. 11. — S. II of the old Act (rgrS) applies 
only where the plaintiff is an Indian soldier and 
it docs not become applicable by the mere fact 


that he was a soldier at the time when the cause 
of action arose 1024 L. 395. Section applies 
only where praxntiff IS an Indian soldier at the 
time of action i’fe 1923 L. 465 ; 4 L- 323 = 
1923 L,. 050. He must be in active service at 
the time of suit. 5 L.L.J. 174=1923 L. 455; 7a 
I.C. 107 ; 73 I.C. 817. In order to attract the 
operation of S. ri, plaintiff must show that he 
was_ serving abroad on war conditions before the 
expiry of the period of limitation. 67 I.C. 379. 
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Year. 

No. 

Short title. 

Amendment. 

1872 

Ill 1 

1 

The Special Marriage Act, 1872. 

Repealed in part, XVI of 1874 ; XII of 
1876. 

Amended VI of 1886, S. 29 j XXXVIII 
of 1920 ; XXX of 1923 ; Government of 
India (Adaptation of Indian Laws) Order, 
1937 - 


CONTENTS. 


Preamble. 

Sections. 

1. Local extent. 

2. Conditions upon which marriages under 
Act may be celebrated. 

3. Appointment of Marriage Registrars. 

4. One of the parties to intended marriage 
to give notice to Registrar. 

5. Notice to be filed and copy entered in 
the Marriage Notice Book. 

6. Objection to marriage. 

7. Procedure on receipt of objection. 

Objector m.ay file suit. 

8. Certificate of filing of suit to be lodged 
with Registrar. 

9. Court may fine when objection not 
reasonable. 

10. Declaration by parties and witnesses. 

11. Marriage how to be solemnized. 

12. Place where marriage may be solemnized. 

13. Certificate of marriage. 

13-A. T'ransinissson of cerlificd copies of 
entries in Marriage Certificate Book to the Regis- 
trar-Gcncral of Birtlis, Deaths and Marriages. 

14. Fees. 

15. Penalty on married person marrying 


Sections. 
again under Act. 

16. Punishment of bigamy. 

17. Indian Divorce Act to apply. 

18. Law to apply to issue of marriages under 
Act. 

19. Saving of marriages solemnized other- 
wise than under Act. 

20. [Repenled.'\ 

21. Penalty for signing declarations or certi- 
ficates containing false statements. 

22. Effect of certain marriages on coparce- 
nary. 

23. Rights of succession in certain cases of 
marriage under Act. 

24. Succession to the property of parties 
married under Act. 

25. Person marrying under Act not to have 
right of adoption. 

26. Adoption by father of person marrying 
under Act. 

First Sciieuule. — Notice of marriage. 

Second Schedule. — Declarations to be made 
by the Bridegroom and Bride. 

Third Schedule. — Registrar’s certificate. 
Fourth Schedule. — {Repealed.'^ 


[•2.2nd March, 1872 . 

An Act to provide a form of marriage in certain cases. 

Whereas it is expedient to provide a form of'niarriagc for persons who do not 

profess the Christian, Jewish, Hindu, Muhammadan, 
Preamble. Paisi, Buddhist, Sikh, or Jaina religion, ^j^and for 

persons who profess the Hindu, Buddhist, Sikh or Jaina 
religion] and to legalize certian marriages tlte validity of which is doubtful ; It is 
hereljy enacted as follows : — 


, , I. This Act extends to the whole of British 

Local extent. India. 

[Commencement.'\ Rep. by the Repealing Act, 1874 {XVI of 1874 ). 

2. Marriages may be celebrated under this Act between persons neither of 


LEG. REF. 

^Short title : The Special Marriage Act, 1O72 
See the Indian Short Titles Act (XIV’ of 1897), 
General Act, Vol. IV. 

There was no Statement of Objects and Rea- 
sons; the Bill as introduced was published in the 
Gazette of India, i 860 , p. 1403; for the Report 
of the Select C ommittee, dated 21st December, 
1871, see ibid., 1871, Pt. V, p. 519 ; for discus 
sions in Counril, see ibid., 18G8, Supplement, 
pp. 800 and 1197; ibid., 1871, Extra-Supplement, 
pp. 16 and 42; ibxd.y 1872, Supplement, pp. q, 
57. * 93 and 26 • . 

2 Inserted by Act XXX of 1923. 


NOTES. 

Sec. 1 ; Scope of Act. — See U.B.R. (1892 
1896) \’ol. II, p. 338; I Ind. Jur. (N.S.) 290-d. 
A Hindu, by becoming a Brahmo, does not 
cease to be a Hindu. 26 C.W.N. 799 = 49 I*C. 
1069=1923 C. 265. Special Marriage Amend- 
ment Act, 1923, is not retrospective. 30 Bom- 
L.R, i3‘9=i 928 B. 74. Where parties are 
married under this Act, succession is regulated 
by the personal law and not by the Succession 
Act. 1928 B, 7^. 

Sec. 2 . — It is clear from S. 2 of the Special 
Marriage Act that two classes of persons only 
may be married under this Act, t'lz., (i), persons 
who do not profess any of the religions mention- 
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years 


„ . ... whom professes the Christian or the Jewish* or the 

rials' Muliainmadan, or the Parsi or the Bud- 

celfbrated. ^ dhist, or the Sikh or the Jaina religion, i[or between 

persons each of whom professes one or other of the 
following religions, that is to say, the Hindu, Buddhist, Sikh, or Jaina religion] 
upon the following conditions : — 

(1) neither party must, at the time of the marriage, have a husband or 
wife living ; 

(2) the man must have completed his age of eighteen years, and the woman 
her age of fourteen years according to the Gregorian calendar ; 

(3) each party must, if he or siie has not completed the age of twenty-one 
, have obtained the consent of his or her father or guardian to the marriage ; 

(4) the parties must not be related to each other in any degree of consan- 
guinity or affinity which would, according to any law to which either of tliem is 
subject, render a marriage between them illegal. 

isi Proviso. — No such law or custom, other than one relating to consanguiniiy 
or affinity, shall prevent them from marrying.' 

^nd Proviso. — No law or custom as to consanguinity shall prevent them 
from marrying, unless a relationship can be traced between tlie parties through 
some common ancestor, who stands to each of them in a nearer relationship than 
that of great-great-grandfather, or great-great-grandmolber, or unless one of the 
parties is the lineal ancestor, or the brother or sister of some lineal ancestor, of 
the other. 

3. The Provincial Government may appoint one or more Registrars under 

this Act, either by name or as holding any office for 
Appointment of Marriage time being, for any portion of the territory subject 

egistrars. administration. 'I'he officer so appointed shall 

be called “ Registrar of Marriages under Act III of i 872 ’* and is hereinafter referred 
to as “ the Registrar”, d'hc ]^oi lion of territory for which any such officer is ap- 
pointed shall be deemed his district. 

4. ^VIlen a maiiiage is intended to be solemnized 
One of the parlies to mten- snider tliis Act, one of the parties must sfive notice in 

Reti^raT"®'" ®"'' wrili.ig lo the Regist.a.- before whom it i? to be soleni- 

ilized. 

The Registrar to wlioin such notice is given must be the Registrar of a 
District within which one at least of the parties to the marriage has resided for 
fourteen days before such notice is gi\ eii. 

Such notice may be in the form given in the first schedule lo this Act. 

5. The Registrar shall file all such notices and keep them with the records 

of his office, and shall also forthwith enter a true copy 
of every such notice in a book to be for that purpose 
furnisiicfl to hin by the provincial Government,] to 
be called the “ IVIairiage Notice Book under Act III 
of 1872 ” and such book siiall l)c open at all reasonable times without fee, to all 
persons desirous of inspecting the same. 


Notice to be filed and copy 
entered in the Marriage Notice 
Book. 


I.EO. Ri:r. 

t The words within the brackets were inserted 
by Act XXX of >923. 

■ Substituted by A.O., 1937. 

NOTES. 

ed in the first part of that section, and (2) 
persons each of whom professes one or other of 
the four religions mentioned in the second part 
ofthat section. There cannot, therefore, be a 
marri.oge celebrated under this Act between a 
person who professes the Hindu rclieion and a 
person who does not profess any one or oihrr of 
the foWowing four religions, viz., the Hindu, 








such a marriage null and void can be bioueht 
in the Pligh Court in its ordinary original civil 
jurisdiction and need not be brought in its 
matrimonial jurisdiction. I.L.R. (1430) 1 Cal 
20. ^ 43 C. W.N. 2,5^, 434 Cal. 5-1 4 

bee. 3 . Where a Registrar is appointed to 
solemnise marriages between .\iya .S.itnaiisis, a 
sc>lcmtiisation by sucli a Ri gistr.nr of a marriage 
between parties neither of ^vhom were Arya 
Samajists is invalid. I.L.R. (1940) All. 94 = 

1940 A.r. j. <228^ lo.o All. 30O (r.n.>. 
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6. Fourteen days after notice of an intended marriage has been given under 

sectiou 4, such marriage may be solemnized unless it 
^ ‘ has been previously objected to in the manner herein- 

after mentioned. 

Any person may object to any such marriage on the ground that it would 
contravene some one or more of the conditions prescribed in clauses (i), (2), 

(3) or (4) section 2. 

The nature of the objection made shall be recorded in writing by the Registrar 
in the register, and shall, if necessary, be read over and explained to the person 
making the objection, and shall be signed by him or on his behalf. 

7. On receipt of such notice of objection, the Registrar shall not proceed 

to solemnize the marriage until the lapse of fourteen 
Procedure on receipt of days from the receipt of such objection, if there be a 
objecuon. Court of competent jurisdiction open at the time, or 

if there be no such Court open at the time, until the lapse of fourteen days from 
the opening of such Court. 

The person objecting to the intended marriage may file a suit in any Civil 

Court having local jurisdiction (other than a Court 
O jector may e sui - ^£- Causes) for a declaratory decree, declaring 

that such marriage would contravene some one or more of the conditions prescribed 
in clauses (i), (2), (3) or (4) of section 2. 

8. The officer before whom such suit is filed shall thereupon give the person 

presenting it a certificate to the effect that such suit 
Certificate of filing of suit been filed. If such certificate be lodged with the 

to e o gc wit egistrar. Registrar within fourteen days from the receipt of notice 
of objection, if there be a Court of competent jurisdiction open at the time, or, if 
there be no such Court open at the time, within fourteen days of the opening of 
such Court, the marriage shall not be solemnized till the decision of such Court 
has been given and the period allowed by law for appeals from such decision has 
elapsed ; or, if there be an appeal from such decision, till the decision of the 
Appellate Court has been given. 

If such certificate be not lodged in the manner and within the period pres- 
cribed in the last preceding paragraph, or if the decision of the Court be that such 
marriage would not contravene any one or more of the conditions prescribed in 
clauses (i), (2), (3) or (4) of section 2, such marriage may be solemnized. 

If the decision of such Court be that the marriage in question would contra- 
vene any one or more of the conditions prescribed in clauses (i), (2), (3) or (4) 
of section 2, the marriage shall not be solemnized. 

q Any Court in which any such suit as is referred to in section 7 is filed 
^ may, if it shall appear to it that the objection was not 

Court may fine when ob- reasonable and bona fide^ inflict a fine, not exceeding 
jeetion not reasonable. thousand rupees, on the person objecting, and 

award it or any part of it, to the parties to the intended marriage. 

10. * Before the marriage is solemnized, the parties and three witnesses shall, 

in the presence of the Registrar, sign a declaration 
Declaration by parties and form contained in the second schedule to this 

witnesses. Act. If either party has not completed the age of 

twenty-one years, the declaration shall also be signed by his or her father or guardian, 
except in the case of a widow, and, in every case, it shall be countersigned by the 
Registrar. 


NOTES. 

Sec. 10 . — Set 19 G. 289. The words ‘when 
the parties are of full age” and the words “when 
the bridegroom is of full age and the bride 
minor” in Bengal Forms Nos. 1622 and 1623 
respectively which have been adopted without 
the slightest legal justification in suppression of 
the statutory form are misleading inasmuch as 
{t party may have attained the age of .majority 


according to the personal law to which he or 
she is subject and still be under the age of 2* 
years and therefore incapable of contracting a 
marriage under the Act except with the father’s 
or guardian’s consent. A marriage between a 
bride below 2 1 years and a bridegroom over 20 
years solemnised in Bengal Form No. 1622, with* 
out the bride’s guardian’s or father’s consent il 
invalid. 1942 Gal. 42. 
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11. The marriage shall be solemnized in the presence of the Registrar and 

sol^iLed solemnized in any form, provided that each 

party says to the other, in the presence and hearing of 
the Registrar and witnesses, “ I, [.d], take thee, [B], to be my lawful wife (or 
husband)**. 

12. The marriage may be celebrated either at the office of the Registrar or 

, . at such other place, within reasonable distance of the 

b/iSlcmS Registrar, as the parties desire : Provided 

that the Trovincial Government may prescribe the 
conditions under which such marriages may be solemnized at places other than 
the Registrar’s office, and the additional fees to be paid thereupon.^ 

13. When the marriage has been solemnised, the Registrar shall enter a certi- 

Certificate of marriage. hcate thereof in a to be kept by him for that 

^ purpose and to be called the Marriage Cerlificate 

Book under Act III of 1872,” in the form given in the third schedule to this Act 
and such certificate shall be signed by the parties to the marriage and three witnesses! 

“[13-A. The Registrar shall send to the Registrar-General of Births, Deaths 

and Marriages for the territories within which his 
district is situate, at such interval as the ^[Provincial 
Government] from time to time directs®, a true copy 
certified by him, in such form as the Provincial Go- 
vernment] from time to time prescribes, of all entries 
marriage certificate book since the last of such 


Transmission of certified 
copies of entries in marriage 
certificate book to the Regis- 
trar-General of Births, Deaths, 
and Nlarriages. 


made by him in the said 
intervals. *] 

14. The Provincial 


Government shall prescribe the fees to be paid 

Fees. Registrar for the duties to be discharged by him 

under this Act.® 

The Registrar may, if he think fit, demand payment of any such fee before 
the solemnization of the marriage or performance of any other duty in resoect of 
which it is payable. ^ 

The said Marriage-Certificate Book shall at all reasonable times be open 
tor inspection, and shall be admissible as evidence of the truth of the statements 
therein contained. Certified e.xtracts therefrom shall on application be given 
by the Registrar on the payment to him by the applicant of a fee to be fixed by 
the Provincial Government for each such extract. ^ 

15, Every person who, being at the time married, procures a marriage of 

n 1 . . himself to be solemnized under this Act shall h#- 

Penalty on married person *0 cr snail Oe deemed 

marrying again under Act. ha\ c committed an offence under section 494 or 

h.. . , , 1 . section 495 of the Ind.an Penal Code, as the case may 

be , and the marriage so solemnized is void. ^ 

16. Every person married under this Act who, during the lifetime of his 

Punishment of bigamy. wife or husband, contracts any other marriage 

sHall be subject to the penalties provided in sections 

LEO. REF. 

^ For rules framed under this section for — (a) 

Assam, Rules Manual, Ed. 1893. p. 27; (i) 

United Provinces of Agra and Oudh, see notifi- 
cation quoted at page 42 of the North-Western 
Provinces and Oudh List of Local Rules and 
Orders, Ed. 1894. 

■ S. :3-A was inserted by S. 29 of tlic Births, 

Deaths and Marriages Rcgisirat'ion Act (\*I of 
*886). The words “Local Government’" were 
substituted for “Governor-General in Council” 
by Act XXX\'TII of 1920 which were again 
replaced by the words “Provincial Government” 
by A.O., 1937 ‘ ^ 

•For order# issued under this sectioni see 


Gazette of India, 1889, Supplement, p. 021 
and 'he Registrar-Gencra? to make 

?886)” Registration Act fvi of 

Marriaees^*^ of to be paid to Registrars of 
of prescribed by— («) the Government 

» B.R* and O.; {b) Burma, sec 

nurm'i Oaz^tU, 1902, Pt. I, p. 737; (,) ’chief 

Commissioner Central Provinces, C. P. R. 

Government, United Provinces, see 
notification quoted at p. 42 of the North-Western 

Or°dor5, 
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494 and 495 of the Indian Penal Code for the offence of marrying again during 
the lifetime of a husband or wife, whatever may be the religion which he or she 
professed at the time of such second marriage. 

17. The Indian Divorce Act shall apply to all marriages contracted under 

this Act, and any such marriage may be declared null 
^ Indian Divorce Act to qj. dissolved in the manner therein provided, and for 

the causes therein mentioned, or on the ground that 
it contravenes some one or more of the conditions prescribed in clauses (i), (2), 
(3) or (4) of section 2 of this Act. 

18. The issue of marriages solemnized under this Act shall, if they marry 

under this Act, be deemed to be subject to the law to 
Law to apply to issue of ^vliich their fathers were subject as to the prohibition 

ot marriages by reason of consanguinity and arhnity, 
and the provisos to section 2 of this Act shall apply to them. 

19. Nothing in this Act contained shall affect the validity of any marriage 

not solemnized under its provisions ; nor shall this Act 

nized ‘"lthenWs“''‘thir unTr deemed directly or indirectly to affect the validity 

A.ct. any mode 01 contracting marriage ; but, 11 the 

validity of any such mode shall hereafter come into 
question before any Court, such question shall be decided as if this Act had not 
been passed. 

20. [^Registry of Marriages contracted before passing of Act.'] Rep. by the Repealing 
Act, 1876 (A:// of 1876). 

21. Every person making, signing or attesting any declaration or certificate 

prescribed by this Act, containing a statement which 
is false, and which be either knows or believes to be 
false or does not believe to be true, shall be deemed 
guilty of the offence described in section 199 of the 

Indian Penal Gode. 

^[22. The marriage under this Act of any member of an undivided farnily 

who professes the Hindu, Buddhist, Sikh or Jaina 
Effect of certain marriages reli^>‘ioii shall be deemed to effect his severance from 
on coparcenary. family. 


Penalty for signing decla- 
rations or certificates contain- 
ing false statements. 


LEG. REF. ^ 

^ Ss. 22 to 26 were added by Act XXX of 
1923. 

NOTES. 

Sec. 21 . — The burden of proving that Ae 
declaration made by the deponent under the 
Act was false lies heavily upon the prosecution. 
II O.VV.N. 404=1934 O.. 155. The offence 
contemplated in S. 21 only deals with the dec- 
laration of a profession of want of beliei in tne 
Christian, Jewish, Hindu, Muhammadan, Parsi, 
Buddhist, Sikii or Jain religion at the time when 
the declaration is made. A person may_ be 

born to parents professing one of 
and may even have been practising die tenets 
of one of them up to the time of his marriage, 
but if at the time when he contracts a marriage 
under the Act. he makes a declaration that he 
docs not profess any of these religions, tlien it 
cannot be said against him that, became he 
was born in the Christian Jewish. Hindu, 
Muhammadan, Parsi, Buddhist, Sikh or Jam 
religion, and had not formally renounced any 
of these religions before he made his declaration, 
he is guilty of an offence under S. 21 of the 
Specific Marriage Act, read with S. 199, Penal 
Code T he declaration does not amount to an 
abjuration for all purposes of personal law of 
the declarant, but merely as a statement tor 


purposes of the Act itself. (49 1069? 3 * 

1 1; 1928 B. 74 and 16 A. 212, Ref.). 1 1 O.VV.N. 
404^1934 O* * 55 - ^ 

Secs. 22 to 26 . — Scope — If REXROSPEcnvE — 
"Who marries” — Effect of S. 24 added to the 
Special Marriage Act of 1872, by the amending 
Act of 1923, only applies to persons who marry 
under tlie Act subsequent to the amending Act. 
The words ‘‘who marries” in S. 24 clearly shows 
that the marriage contemplated is one ^ter the 
date of the coming into force of the newly 
added S. 24. In other words, S. 24 cannot have 
any retrospective effect and will not apply to 
persons who solemnised their marriage under 
the Special Marriage Act before its amendment 
in 1923. 69 M.L.J. 81. Ss. 22 to 26, added 

by the Amendment Act (XXX of 1923), to the 
Special Marriage Act (1872), are not retrospec- 
tive and do not affect the rights of offspring of 
marriages contracted under the old law of 1872; 
the Act is a substantive law affecting the status 
and rights of property. 15 P.L.T. 380=1934 P* 
427. The words ‘who marries” in S. 24 of the 
amended Special Marriage Act (1923), mean 
“who shall marry hereafter,” namely from the 
date of the enactment which brought that section 
into eidstence, and cannot mean ‘ ‘who has mar- 
ried under the Act hereby amended.” There- 
fore, a person who has married under the old 



4577 


ScH.] 


'The SrEciAL Marriage Act (III of 1872). 


23. A person professing the Hindu, Buddhist, Sikh or Jaina religion who 

• . marries under this Act shall have the same rights and 

tarn fases of marriage ’uifdcr subject to the same disabilities in regard to any 

Act. right of succession to any property as a person to whom 

the Caste Disabilities Removal Act, 1850, applies : 
Provided that nothing in this section shall confer on any person any right 
to any religious office or service, or to the management of any religious or charitable 
trust. 

Succession to the property of any person professing the Hindu, Buddhist, 

Sikh or Jaina religion, who marries under this Act, 
and to the property of the issue of such marriage, shall 
be regulated by the provisions of the Indian Succession 
Act, 1865. 

25. No person professing the Hindu, Buddhist, 
Sikh or Jaina religion who marries under this Act shall 
have any right of adoption. 

26. When a person professing the Hindu, Buddhist, Sikh or Jaina religion 

marries under this Act, his fatiier shall, if he has no 
other son living, have the right to adopt another person 
as a son under the law to which he is subject.] 

FIRST SCHEDULE. 

(See section 4.) 

Notice of Marriage. 

To , a Registrar of Marriages under Act III of 1872 for the District 

I hereby give you notice that a marriage under Act III of 1872 is intended to be had within 
three calendar months from the date hereof, between me and the other party herein nam^ed and 
described (that is to say) : — 


24 


Succession to the property 
of parties married under 
Act. 


Person marrying under 
Act not to have right of 
adoption. 


Adoption by father of 
person marrying under Act. 


Names. 


Condition. 




Rank or 
profession* 


Age. 


Dwelling- 
place. 


Length of 
residence. 


A. B. 

Unmarried 

Widower. 

Landowner. 

Of full age. 



C.D. 

Spinster. 

• 

Minor. 




Cf 


Witness, my hand, this 


day of 


SECOND SCHEDULE. 

(See section to). 

Declaration to de maoe by the Brideoroom. 
1 , A. B., hereby declare as follows : — 

I. I am at the present time unmarried ; 

_ m t • i_ 


1O7 . 

(Signed) A. B, 


I do not profess the Christian, Jewish, Hindu. Muhammadan, Parsi BuddhJ^f C ll 
igion : >[ or (as the case may be) I profess the Hindu, or the Buddhist or^he 
lic'ionl. * * oiKn, or 


Jaina relig 
Jaina religion^ 

3. I have completed my age of eighteen years : 


or 

the 


LEG. REF. 

> The words “or (as the case may be) 

religion” were inserted by Act XXX of T923, 
S. 5. 

NOTES. 

Act does not cease to be governed by his per« 

C.CM .— 573 


sonal law; and his offsprings are governed not 
by the date of the death ^of the ■^fatherwh?ch 
might occur after the new Acis but by the 

tlSJ M a'*; marriage whii h took place ^under 
the old Act. 15 P.L.T. 3 Bo=I934 P. 427? 
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4. I am not related to C. D. {the bride) in any degree of consanguinity or affinity wUch 
would according to the law to which I am subject, or to which the said C. D. is subject and subject 
to the provisos of clause (4) of section 2 of Act III of 1872, render a marriage between us ill^al ; 

[And when the bridegroom has not completed his age of twenty~one years : 

5. The consent of my father [or guardiany as the cacse may be) has been given to a marriage 

between myself and C. D., and has not been revoked 0 » . . 

6. I am aware that, if any* statement in this declaration is false, and if in making such 
statement I either know or believe it to be false, or do not believe it to be true, I am liable to imprison- 
ment, and also to fine. 

{Signed) A B [the bridegroom). 

Declaration to be made bv the Bride. 

1 C 2 > hereby declare as follows : — 

1 . I am at the present time unmarried : 

<2,. I do not profess the Christian, Jewish, Hindu, Muhammadan, . Parsi, Buddhist, Sikh 
or Jaina religion: *[or (as the case may be) I profess the Hindu or the Buddhist, or the Sikh or 
the Jaina religion :] 

3. I have completed my age of fourteen years : 

4. I am not related to A B [the bridegroom) in any degree of consanguinity or affinity winch 
would according to the law to which I am subject, or to which the said ^ ^ is subject, and subject 
to the "provisos of clause (4) of section 2 of Act III of 1872, render a marriage between us illegal ; 

[And when the bride has not completed her age of twenty-one years unless she is a widow : 

The consent of M my father [or guardian as the case may be) has been given to a marriage 

between myself and A B and has not been revoked] : 

6. I am aware that, if any statement in this declaration is false, and if in making such 
statement I either know or believe it to be false, or do not believe it to be true, I am liable to im- 
prisonment, and also to fine. 


Signed in our presence by the above-named A B and C D : 


{Signed) C D [the bride) 


widow 


G Hy ^ 

‘ 1 Jy > [three witnesses). 

K L ) 

[And when the bridegroom or bride has not completed the age of twenty-one years except in the case of a 

% 

Siened in my presence and with my consent by the above-named A B and CD: 

^ ^ ^ M Ny the father [or guardian] 

of the above-named A B {or C Dy 

as the case may be)], 

(Countersigned) E. F. 

Registrar of Marriages under Act III of iQt 2 for the District of 
Dated the day of 18 . 

THIRD SCHEDULE. 

{Se^ Section 13.) 

Registrar’s Certificate. 

a marriage under the said Act was solemnised between them in ^ 

Registrar of Marriages under Act III of 
1872 for the District of 


n 


(Signed) A B.y 
C D. 


Dated the 


G H 

I J 

K L 

day of 

fourth shedule. 

[Rep. by the Repealing Act 1876 {XII of 1876).] 


[three witnesses). 
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THK SPECIFIC RELIEF ACT (I OF 1877). 

r*t Act XII of i8qi; (locally) Act IT of 1882; Act IV of 1882. i, 

S 32 application restricted, and rep. in pt. (locally) Act IX of 1899, Ss 3, 21. 

S ir (f) Am Act VII of iqi2, b. 7 ; Am. Act XI of 1923 ; Act X of 1927; Act XXI m 
. . r’rtvt of India (Adaptation of Indian Laws) Order, 1937. 

*929 > ■ d in force in Upper Burma (except the Shan States), Act XIII of 1898, S. 4. 

S 9 declared in force in British Baluchistan Reg. II of 1913, S, 3. 


LEG. REF. 

^ Inserted by Act XXX of 1923, 


I 
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[7/A February y 1877. 

An Act to define and amend the law relating to certain kinds of Specific Relief. 
Whereas it is expedient to define and amend the law relating to certain 


Preamble. 


kinds of specific relief obtainable in civil suits 
hereby enacted as follows : 


It is 


Short title 


Local extent. 


PART I. - : 

Preliminary. 

I. This Act may be called The Specific Relief 
Act, 1877.1 

It extends to the whole of British India, except 
the Scheduled Districts as defined in Act No. XIV of 
1874.2 


LEG. REF. 

ipor the Statement of Objects and Reasons, 
see Gazette of India, 1875, Pt. V, p, 258; for the 
Report of the Select Comnuttee, see ibid., 1876. 
Pt. V, p. 1445; for Discussions in Council, see 
ibid., 1875, Suplement, pp. 981 and 1025; ibid.., 
1876, Supplement, p. 1284, and ibid.^ 1877, 
Supplement, p. 177. 

*This Act has ceased to be of effect from 
1-4-1937. 

NOTES. 

Sec. 1 : Local extent. — In the Sonthal 
Parganas, a prayer for the specific performance 
of a contract can be granted on principles of 
justice, equity, and good conscience. 40 I.C. 
r74«=2 P.L.J. 379 ; 30 I.C. 365. See also 13 L. 
W. 591=63 I.C. 114; 152 I.C. 634 = 67 M.L.J. 
635; 14 P. 249=16 P.L.T. 83=1935 P. 1 ; 17 
Pat.L.T. 115=1936 P. 171; 1936 S. 119. 

The Act is not exhaustive. Per Beaumont, C. 
y . — *T shotold be sorry to hold that the power 
of this Court, which is derived from the old 
Court of Chancery, to grant injunctions wher- 
ever just and convenient, as those words have 
been construed in England, has been taken away 
by an Act of Parliament”. 33 Bom.L.R. 19 = 
55 B. 659=1931 B. 151. A contract to be 
specifically enforced must be such that it might, 
at the time it was entered into, have been en- 
forced by either of the parties against the other 
of them. 59 M. 942= 193 ^ M. 564=70 M.L.J. 
477. See also /^'2. C.W.N. 1090. Decree for specific 
performance is capable of execution by defendant 
as well as plaintiff. 24 Bom.L.R. 496 = 46 B. 
QQO. See also 59 C. 501=36 C.W.N. 172=1932 
C. 579; 64 M.L.J. 536 = 56 M. 796. Where, 
however, the first defendant had, in violation of 
his contract with the plaintiff, alienated parts 
of the property to the other defendants, he can- 
not in equity invoke the aid of the Court to 
compel the plaintiff to take a conveyance of his 
(the first defendant’s) share alone or compel the 
other defendants against their consent to join in 
the conveyance to the plaintiff. 56 M. 796 = 
1933 M. 386 = 64 M.L.J. 536. After a bargain 
of sale has been repudiated by the vendor, the 
purchaser claiming specific performance can, in 
the absence of any evidence to the contrary, 
easily discharge the onus about readiness and 
willingness by simply showing that he is still 
ready and willing to carry out the bargain. 1939 
N.L.J. 315=1939 Nag. 173. Where specific 
performance of a transfer of property is decreed, 
title to property relates back to the date of the 


agreement. 49 C. 495=1922 C. 412; see alsf 40 
Bom.L.R. 545=1938 B. 357; 1938 A. 432, Decree 
for specific relief — Form of— Contract for sale: see 
46 M. 148 = 44 M.L.J. 107. The mere fact that 
the contract proved is different from that set up 
in the plaint will not eniatl dismissal of a suit. 
31 I.C. I. Suit for — Right of either party to 
contract. 38 C.L.J. 177=1923 G. 524. A suit 
for specific perfermance may also ask for possesr 
sion to be given to the plaintiff. 16 I.C. 988= 
22 C.L.J. 383. Specific performance which is 
not beneficial to a minor will not be decreed. 4 
L. 408= 1924 L. i8r. See also 45 I.C. 192; 1937 . 
All. 456; 1934 M. 703 = 67 M.L.J. 635. Contract 
to re-scll to the vendor — Rule of construction of 
Indian contracts. 14 I.C. 820=15 C.L.J. 332* 
Where there is no consensus as to the terms of a 
contract a suit for specific performance of such a 
contract will not lie. 4 L. 408=1924 L. 181. 
See also 1934 M. 703 = 67 M.L.J. 635; 17 Pat.L. 
T. 277. (Agreement subject to assent of another 
being obtained); 1936 S. 26. There can be no 
mutuality in respect of what are known as 
‘ ‘option contracts,” until, at any rate, the party 
to whom the option is given has exercised the 
option. 1934 M. 703=67 M.L.J. 635; 118I.C. 
220=1929 S. 83. See also 56 M. 433 = 64 M.L. 
J* 354 (F.B.). A decree of specific peformance* 
cannot be obtained in the case of unregistered 
contract ofsalewhith is compulsorily registrable. 
67 I.C. 144=3 Lah.L.J. 173. See also 71 M.L. 

J. 641 = 1937 M. 22. Agreement to re-convey 
cannot be ignored as nudum pactum, and is one 
which is capable of being specifically enforced 

1931 A. L.J. 571 = 1931 A. 113. Seealso 67 M.L.J 
635= 1934 M. 703. In a suit for specific perform- 
ance the plaintiff has to allege and if the fact is 
traversed, he is required to prove a continuous 
readiness and willingness from the date of the 
contract to the time of the hearing to perform 
the contract on his part. The failure to make 
good the averment brings with it the inevitable 
dismissal of suit. 1930 P. 121 ; 45 C.W.N. 837^ 

It is the duty of the plaintiff, before he can 
obtain relief by way of specific performance, to 
allege and prove that he was ready and willing to 
perform his part of the contract as it really was 
and not as he thought it to be. 136 I.C. 557 — 

1932 L. 265. See also 59 Som.Ia.B.. 1166. (Duty 
of vendor to make out a marketable titJ^) It 
parties enter into an agreement for sale and the 
vendor makes certain representations as to his 
title, the conveyance which follows must be in 
conformity with the terms of the agreement. If 
that is so a Court decreeing specific perform- 
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Commencement. 


Interpretation clause. 


And it shall come into force on the first day of 
May, 1877. 

\Repeal of enactments. "I Rep. by the Amending Act, 1891 {XJI of 1891). 

3. In this Act, unless there be something repug- 
nant in the subject or context, — 

“ obligation ** includes every duty enforceable by law : 

“ trust includes every species of express, implied or constructive fiduciary 
ownership r 

“ trustee ” includes every person holding, expressly, by implication or 
constructively, a fiduciary character. 


Illustrations. 

(а) bequeaths land to A, “ not doubting that he will pay thereout an annuity of Rs. i,ooo 
to B for his life.” A accepts the bequest. .<4 is a trustee within the meaning of this Act, for B, to 
the extent of the annuity. 

(б) A is the legal, medical or spiritual adviser of B. By availing himself of his situation 
as such adv’iser. A gains some pecuniary advantage which might otherwise have accrued to B, A is 
a trustee, for B, within the meaning of this Act of such advantage. 

(c) A, being B's banker, discloses for his own purpose the state of B's account. A is a trustee, 
within the meaning of this Act, for B, of the benefit gained by him by means of such disclosure. 

{d) A, the mortgagee of certain leaseholds, renews the lease in his own name. .4 is a trustee, 
.within the meaning of this Act, of the renewed lease, for those interested in the original lease. 

{e) A, one of several partners, is employed to purchase goods for the firm. A. unknown 
to his co-partners, supplies them, at the market-price, with goods previously bought by himself 
when the price was lower, and thus makes a considerable profit. is a tru.stec for his eo-partners, 
within the meaning of this Act, of the profit so made. 

(/) A, the manager of B's indigo-factor>’, becomes agent for C, a vendor of indigo-seed, and 
receives, without B's assent, commission on the seed purchased from C for the factory. ..4 is a trustee, 
within the meaning of this Act, for 2 ?, of the commission so received. 

(/?) A buys certain land with notice that B has already contracted to buy it. /I is a trustee 
within the meaning of this Act, for B, of the land so bought. ’ 

(A) A buys land from B, having notice that C is in occupation of the land. A omits to make 
any inquiry as to the nature of C's interest therein. ^4 is a trustee, within the meaning of this Act, 
for C, to the extent of that interest. 

“ Seftlement ” means any instrument (other than a will or codicil as defined 
by the Indian Succession Act) whereby the destination or devolution of successive 
interests in movable or immovable property is disposed of or is agreed to be 
disposed of : 


NOTES. 

ance of an agreement to sell, is bound to put 
the parties in the same situation in which they 
were on the date of the agreement. The recitals 
of representation in the sale deed must reflect 
the spirit of the agreement. 175 I.C. 761 = 1938 
Nag. 41 I. In a case of specific performance by a 
purchaser the Court will not direct a convey- 
ance unless the plaintiff will pav what is due. 
The Court can d< crcc that and the C’oiirt will 
therefore in that case gi\ e relief : but if that 
which the plaintiff is to give on a bill for «p Tific 
performance be something to be done at a future 
time and whi< h the Court cannot enforce, the 
understood rule has always hern that the Court 
in that case will never give relief. 1930 P. 121. 
See also 1936 Sind 119 ^Contract comprising 
negative agreement). On passing an ordtr 
recording a cf tnfiromi^e under O. 23, R. 3, C. P. 
Code, the Court is to pass a decree not for the 
specific performance of the original contract 
but for the specific performance tif tlie new 
contract to have the suit disposed tT in a 
articular manner. But the analogy should not 
e carried far. There is one difl'ercnce. While 
the Specific Relief Act gives the Court discretion 
to refuse specific performance of a contract, no 
such exception has been made in O. 23. R. 3. 
The specific performance of an agreement to 
end the suit by a compromise decree is different 


from specific performance of agreed acts to be 
performed after such decree, which the Court 
may or may not be in a position to supervise or 
enforce. If after a compromise decree is passed 
the consenting party disobeys the decree, the* 
decree-holder has his remedy under O. 21, R. 32 
and where the contract is not specifically enforce- 
able, the party may claim damages. 12 P. 359= 

*933 P- 3C'b. Specific performance, suit for 

Alternative prayer for refund of amount paid 

Withdrawal of claim lor specific performance 

Damages could be awarded — Decree for refund 
with interest — Proper. 1939 A.L.J. 1107=1940 

. 4 1 . 

Exte.nsion of time.— Where in a suit for 
specific performance the Court grants a decree 
and dirc< is the execution of a kobala on payment 
of a cerJain amount within a specified time, the 
Court has jurisdiction to grant time for the 
deposit of the balance tT the consideration money 
in the event of its being satisfied after due en- 
quiry that there had been some adequate reason 
for the party’s failure to deposit the money 
within the time fixed. 37 G.W.N. 397=1933 
C, 5 ®^- 

Recistration. — A plaintifT who J\as not pre- 
sented his document fur registration can maintain 
a suit either to gel it registered or to compel his 
vendor and a third party to execute a new deed 
in his favour and register that new deed* The 
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Act. 


Savings. 


and all words occurring in this Act, which are defined in the Indian Con- 

Words defined in Contraet tract Act 1872, shall be deemed to have the meanings 

respectively assigned to them by that Act. 

4. Except where it is herein otherwise expressly 
enacted, nothing in this Act shall be deemed— 

{a) to give any right to relief in respect of any agreement which is not a 
contract : 

{b) to deprive any person of any right to relief, other than specific performance 

which he may have under any contract ; or 

(c) to affect the operation of the Indian Registration Act, on documents. 

Specific relief how given. 5- Specific relief is given — 

{a) by taking possession of certain property and delivering it to a claimant ; 
{b) by ordering a party to do the very act which he is under an obligation 

to do ; 

(<r) by preventing a party from doing that which he is under an obligation 

not to do ; . • v. 

{d) by determining and declaring the rights of parties otherwise than by 
an award of compensation ; or 

(e)by appointing a receiver. 

^ ^ 6. Specific relief granted under clause {c) of 

Preventive relief. *r n j ^ 

section 5 is called preventive reJiei. 

Relief not granted to enforce 7. Specific relief cannot be granted for the mere 

penal law. purpose of enforcing a penal law. 

PART II. 

Of Specific Relief. 

CHAPTER I. 

Of Recovering Possession of Property. 

(fl) Possession of Immovable Property. 

8. A person entitled to the possession of specific 
Recovery of specific im- immovable property may recover it in the manner 
movable property. prescribed by the Code of Civil Procedure. ^ 

9. If any person is dispossessed without his consent of immovable property 

^ Otherwise than in due course of law, he or any person 

Suit by person dispossessed claimin<^ through him may, by suit * *3 

of immovable property. recover^ possession thereof, notwithstanding any other 

title that may be set up in such suit. 


LEG. REF. 

> Set now the Code of Civil Procedure (Act 

V of 1908). . . .. 

2 The words “instituted within six months 
from the date of the dispossession*’ were repealed 
by the Amending Act (XII of 1891). 

notes. 

Registration Act docs not touch or affect the 
cqmtable jurisdiction possessed by the Civil 
Courts to pass a decree for specific performance 
where circumstances exist entitling the plaintiH 
to such a decree. 21 Pat. 150. 

Sec. 8 .—See 20 C. 834 (P.C.) ; 33 A. i 74=7 
A.L.J. 1070 (F. B.). 

Secs. 8 and 9 . — A suit based on title under 
S 8 of the Act should not be allowed to be 
changed into one under S. 9 in which the cause 
of action is not title but dispossession. But this 
should not be taken to mean that possession 
cannot be evidence of title or that a finding as to 
title based solely on evidence of possession is 

illegal. 1938 A.M.L.J. 54. _ ^ .v,- p,,n;ab 

Sec. 9.— as to tenancies m the Funjab. 


the Punjab Tenancy Act (XVI of 1887), S. 5 i> 
P. and N.W. Code. 

Applicability and Scope. — The object of 
S. 9 is to discourage people from taking the law 
into their own hands, however good ihcir title 
may be. 2 M.H.C.R. 313 ; 24 Bom.L.R. 768= 
1922 B. 216 ; 58 C. 29=1931 G. 483 (2). The 
remedy by a possessory suit provided in S. 9 ^ 

special remedy under the statute, the princif^e 
underlying it being that in a summary preced- 
ing the order of which is not appealable the 
condition of possession before the inroad m^de 
upon a property without any process of law 
should be restored. A Court in a suit under S. 9 
has no jurisdiction to pass a decree in favour ot 
a plaintiff who claims an undivided share m a 
property from which he and his co-sharers were 
ousted. Such a possession is not contenyslatea 

by S. 9. 189 I.C. 878= 1940 Pat.. 193. . 

1940 All. a6i. S. 9, is a 

remedy which is available in certain 

cesbut it in no way precludes ^hc suc^f^ 

assertion of a possessory title m ^ ® 

way in a proper case, even though the suit is 

brought beyond the six months contemplated 
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NOTES. 

by that section. 173 I.C. 68o=xi937 Nag. 
a8l. Suit for possession is maintainable 
also apart from the provisions of S. 9. *927 

M. W.N. 753. Suit on possessory title after a 
lapse^ of six months from the date of disposses- 
sion is maintainable independent of the provi- 
sions of the Act. 49 A. 91 = 1927 A. 526. S. 9 
cannot be invoked unless the defendant has 
deprived the plaintiff of actual physical posses- 
sion. The section has no application %vhere the 
plaintiff is still in physical possession of the land 
and what is atleered is tliat the defendant has 
induced the stall-keepers to pay him the rent 
on market days instead of paying it to the 
plaintiff. Xhe only relief that can be granted 
under the section is the restoration of physical 
possession. As the plaintiff has not lost that 
possession, there can be no question of restora- 
tion. 44C-VV.N. 895=1940 Cal. 464. See also 
3 * S.L.R. 28. Title suit and suit based on 
possessory title — Distinction is to be drawn bet- 
ween them — Possessory title is good against all 
but true owner — Title is no defence in suit 
under S. 9 but is conclusive in suits based on 
possessory title. 25 A.L.J. 857=1927 A. 669. 
A person who has obtained poss<‘ssion peacefully 
and has remained in undisturbed possession for 
a reasonable time prior to the dispossession 
complained of is certainly entitled to maintain 
a suit under S. 9. The possession required by 
the section cannot mean merely juridical posses- 
sion or possession under a valid title ; it includes 
possession that is at least excusable. A trans- 
feree from an occupancy tenant under a trans- 
fer which is not in accordance with law can 
nevertheless maintain a suit under S. 9, if he 
has been in undisturbed possession of the land 
prior to the dispossession. 20 N.L.J. 189=1937 
Nag. 326. See also 1937 Nag. 281. Possession 
is sufficient evidence of right as against a tres- 
passer. The plaintiff who proved possession for 
five years is entitled to recover possession from 
the defendant who dispossessed liim and 
who proved neither title nor prior possession. 

1931 M.W.N. 487. Where a purchaser in exe- 
cution of a decree obtains possession and per- 
sons dispossessed file objecfions under O. 21, 
R. 100, C-I. P. C’odc, which are disfTussed. the 
suit to establish the right to possession contem- 
plated by f^. 21, R. if>3 is not one tinder .S. g. 

1932 A.L.J. 812-1932 A. 703. AH that the 
Court can do under S. 9 is to restore the plain- 
tiffs to physical possessifin. It cannot direct tlic 
defendants to remove any strur tures which they 
have erecteti on the land or permit the plaintiffs 
to pull down thiT slrtK tnres. In a suit under 
that section, ilte question of the title of the re- 
spective parties is not adjucli' iited upon anfl, 
therelbre, it wr>uld be wrong to pass any order 
regarding the striicturt’s on the land. .|.| ChW. 

N. 895—1940 C^ai. 484. Decrees and orders 
under S. 9 were intend'-d by the framers of the 
Act to be so far as possible final. .\pplications 
in rcs ision ar<r not in definite terms barred by 
the section, but it is clear that they arc not to 
be lightly entertained. 8 O.W.X. 1341 - >932 

O. 39. See alto 1938 A.L J. 86.^^^ *938 All. f>35. 

Scope or Enquiry. — In sviits under S. 9, 

questions of title are irrelevant ; the section was 
enacted to afford a summary remedy against 
persons who had taken the law into their own 


hands and had ejected those in possession of 
land otherwise than through process of law. 58 
C. 29=1931 C. 483. See also 1940 Cal. 464 ; 
40 L.W. 922=1935 M. 134; 116 I.C. 816= 
1929 A, 428; 1921 M.W.N. 437. In a suit under 
S. 9 the defendant will not be allowed to plead 
or to prove title in himself. 29 I.C. 210. See 
also 1927 M.W.N. 753. A claim for damages 
ought not to be joined with a claim for recovery 
of possession, ii I.C. 38 =8 A.L.J. 910. Prior 
peaceable possession furnishes a good title as 
against a mere trespasser. 50 C. 23. See also 
27 I.C. 5o6=ioN.L.R. 188. Only possession 
and dispossession arc to be proved by plaintiff 
and not title. 48 I.C. 433. See also ii I.C. 38 = 

8 A.L.J. 910; 20 C.W.N 773. The Court has 
no jurisdiction to go into the question of title in 
a possessory suit under S. 9. iB I.C. 298=17 
C-VV.N. 501. In a suit under S. 9, a claim for 
damages cannot be combined with that for pos- 
session nor can the defendant be allowed to 
plead title in such a suit, (ii I.C. 38 and 29 I. 
C. 210, Foil.) 1939 Mar. L.R. 221 (Civ.). See 
also 1940 All. 41. In a suit under the section, 
neither the Court nor the defendant has any 
power to enlarge the scope of that suit or to 
treat it as if it were an ordinary suit resting on 
ground of title. 41 I.C. 974=23 O.C. 237. 
Where the plaint discloses a cause of action, the 
plaintiff is entitled to get a decree on the ad- 
mission of the defence. 65 I.C. 644. 

“Suit”. — An application in execution pro- 
ceedings is included in the term ‘suit’ in S. 9 
and thierofore an appeal is not maintainable in 
respect of an order of the executing Court. 54 
A. 777= 1932 L. 416. 

Dispossession in nuE course of Law. — A dis- 
possession by a legal process or under provision 
of law which ought not to have been applied is 
not a dispossession in due course of law within 
S. 9. 18 I.C. 727; II I.C. 740=15 C.W.N. 

956. A third person who dispossesses the landlord 
between one tenant’s quitting and another 
tenant’s coming in can be ejected under S. 9. 
37 I.C. 20=9 Bur.L.T. 172. 

“Otherwise than in due course op law” — 

Ip mean II LEOAi.i Y. — Tlie words “otherwise 
than in due course of law” in S. 9, are not 
synonymous with the word “illegally”. The 
phrase means “in the regular, normal process 
and effect of the law, operating on a matter 
which has been laid before a Court, Civil or 
criminal, for adjudication”. It would ordi- 
narily exclude self-help. 39 C.W.N. 394. 

Orders under Grimi.nal Procedure Code. 

If a person prevented by an order under S. 144, 
is dispossessed, he can sue under .S. 9. 64 I.C. 
572. See also 43 I.C. 153 — 22 C.W.N. 931 
(Order under S. 145. Cr. P. Code); 39 C.W.N. 
394 (Order under S. 147, Cr. P. Code). Prior 
order under .S. 145, Cr. P. Code — Whether ope- 
rates as a bar — Decree passed in suit under 
Specific Relief .Act — Remedy of aggrieved 
party. See 114 I.C. 543 (0 = 1929 R. 21. See 
also 1936 R. I 16. 

Incorpc'Real Rights. — This section takes out 
of the operation of the -Act rights classed as “in- 
corporeal rights” though they are “immovable 
property.” 31 I.C. 450 = 20 C:.W.N. 1158 (19 
G. 54-4, Rfrf- to). See also 39 C.W.N. 3<)4- 

Nature of Possession — Constructive Posses- 
sion. — Possession of Thakur or trustee of a 
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Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. 

No suit under this section shall be brought against the ^[Secretary .of State, 
the Central Government, the Crown Representative or any Provincial Government]. 

No appeal shall lie from any order or decree passed in any suit instituted 
under this section, nor shall any review of any such order or decree be allowed. 


LEG. REF. 

’Substituted for ‘Government* by A.O., 


’ 937 - 

NOTES. 

temple — What is. 44 I.C. 497. Not only physi- 
cal but constructive possession is sufficient to 
sustain a suit for possession under S. 9. Construc- 
tive possession goes with title. 48 I.C. 415. 
See also 16 L.W. 931=1922 M. 183. 

Joint Possession. — The words of S. 9 do not 
refer to exclusive possession. A Court can pass 
a decree for joint possession in a suit under 
the section. l.L.R. (1940) All. 225= 1940 A. L. 
J. 174=1940 All. 261. (29 M.I.. J. 760 and 19 

C.W.N. 120 not fol.) ; 19 C.\V.N.‘ 1 1 17. See also 
1940 Pat. 193 , 1941 N. 130. 

Symbolicai- Possktssion. — Where plaintiff is 
not able to prove his title and alleges that 
symbolical possession only was with him» the 
suit must be dismissed, qi I.C. 118. See also 18 

0 . c . 353 = 32 I.C. 202. 

Disposskssion.— I lie act of a person claiming 
a right of way over certain land, in passing 
over that land in c.\crcise of that right docs 
not amount to dispossession within the meaning 
of S. 9 so as to give the owner of the land a 
right of suit under the section. 39 C.W.N. 394. 

Particular cases — (a) Landlord and Tenant. 
— S. 9 is not applicable to a suit by a tenant 
agamst the landlord for recovery of possession. 9 
75 ’= *4 O.C. 60. Whether dispossession 
of a tenant is an ouster of a landlord and the 
landlord can bring a pos.«essory suit under S. 9. 
See 10 I.C. 455=15 C.W.N. 715. A landlord 
whose tenant has been dispossessed can bring a 
suit against a tliird party. 12 I.C. 190 = 5 S.L. 

R. 42. But jcr 22 N.L.R. ii2, overruling 22 

N.L.R. 30. See also 9G I.C. 251 = 1926 N. 472. 
An adhiar is \’cry largely a tenant for the pur- 
pose of the Sp. Rcl. Act. 31 I.C. 579=^9 C.W. 
N. IQ05. A suit under S. g by a dispossessed 
tenant to recover pos.session is not b -rred by 
the provisions of the Chota Nagpur I enancy 
Act, S. 139. 13 C.L.J. 200=15 C.W.N. 387. 

It is unreasonable to permit an undcr-raiyat to 
be interfered with by a trespasser apart altoge- 
ther from S. 9, merely because the lease from 
his landlord is for a longer term than the law 
permits. The fact that a person is in po^se.ssion 
paying rent to his landlords is a suflicient inte* 
rest in the property to enable liim to recover it 
against the defendants, the defendants showing 
no title whatever, still less a better title. 118 

1. C. 852 (i)=i 929 3 » 4 - See aho 1935 A. L. 

J. 813. Wlierc the pS.iintifT who had been 
ejected by the defendant on ihestrengih of one 
decree passed by the Revenue Court declaring 
the plaintiff to be a sub-tenant and therefore 
liable to ejectment sued in the Civil Court under 

S. 9, held, that the suit was not maintainable 
because the plaintiff had been ejected in due 
course of law. 53 A. 414=1931 A. 205. See 
also 40 L.W. 922=1935 M. 134. There is 


nothing in S. 9 to show that possession is con> 
fined to actual physical possession. In the case 
of a landlord and tenant the landlord is in pos* 
session through his tenant and the proper remedy 
where exclusive possession of immovable property 
is given to a tenant is for the tenant to file a 
suit for possession, but the landlord, if he desires 
to sue immediately on the possessory right, can 
sue in the name of the tenant and further, for 
an injury to the reversion, the landlord can sue 
in his own name. Where the tenant was dis- 
possessed by a third party and he having^ re- 
fused to join the landlord in a suit for eject- 
ment, the latter alone Bled the suit and the 
tenant was impleaded as a party defendant, held, 
that the suit was maintainable. 51 B. 773 = 3 * 
Bom.L.R. 1042. If a suit were barred under 
the Tenancy Act it would be immaterial 
whether a civil suit is brought under S. 9 of this 
Act or S. 9, C. P. Code, 53 A. 532=1931 AIL 
663. 

(6) Mastrr and Servant. — The possession 
of a servant is that of his master and a Court 
has no jurisdiction to decree possession in a suit 
by a servant against his master. Archaka in a 
Hindu temple is in the position of a servant of 
the trustee, 1922 M.W.N. 422=16 L. W. 931. 

(c) Co-owners. — A man in Joint possession is 
as much in physical possession of his share as the 
entire body of co-sharers are in physical posses- 
sion of the whole. Such joint possession can 
be restored by the procedure under the section, 
28 I.C. 570=19 C.W.N. 1117 ; 23 I.C. 618= 
19 C.W.N. 120 J 44 I.C. 557. The plaint in 
a suit under S. 2 must aver previous possession 
and dispossession by the defendants otherwise 
than in due course of law within six months of 
tlie suit being brought, and should aver nothing 
else, and the only prayer in such a suit can be a 
pr.ayer for the recovery of possession. The 
decree must either dismiss the suit or order the 
plaintiff to be put into possession by the defen- 
dant, such decree being based on previous 
possession and dispossession merely and not on 
title. 1940 Rang. L.R. 237=1940 Rang. 91. 
It may well be that a joint owner of property 
is still at the date of suit under S. 9, entitled to 
the property and would be given possession in 
a suit properly instituted for that purpose. But 
nevertheless it is open to one co-owner of pro- 
perty to oust the others and to obtain exclusive 
possession for himself. The title of others may 
not be extinguished when this is done, but if 
that ouster took place more than 6 months be- 
fore the institution of the suit under S. 9, then 
for purposes of S. 9 that ouster would hold 
good. 193 I.C. 805=1941 N.L.J. 115=1941 
Nag. 130. See also 1940 Pat. 193 ; 1940 All. 261. 
Co-owners — Suit by trespasser in possession — 
Other co-owners not parties, effect of. 18 N.L. 
K. 71. A suit under S. g is maintainable by 
one co-owner in possession of speciBc portions 
of survey numbers. 12 I.C. 190 = 5 S.L.R. 42* 

{d) Joint possession. — Joint possession cannot 
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(^) Possession of Movable Property, 

' ' lo. A person entitled to the possession of specific 

specific mov- movable property may recover the same in the manner 
^ ^ prescribed by the Code of Civil Procedure.’ 

Explanation i. — A trustee may sue under this section for the possession 
of property to the beneficial interest in which the person for whom he is trustee 
is entitled. 

Explanation 2. — A special or temporary right to the present possession of 
property is sufficient to support a suit under this section. 


LEG. REF. 

* Stt now the Code of Civil Procedure (Act 
V of 1908). 

NOTES. 

be decreed under S. 9. 31 I.C. 720=29 M.L. 
J. 760; 16 L.W. 931. See also 23 I.G. 618=19 
C.W.N. 120. But see 44 I.G. 557 ; 1940 All. 

261 contra (case-law reviewed); 65 I.C, 351. 

(«) M0RTG..VOE. — S. 9 does not apply to a suit 
wherein plaintiffs claim as mortgagees in posses- 
sion and defendants plead redemption. 7 Bur. 
L.T. 10 = 23 I.C. 367 ; 93 I.C. 657=1926 N. 

ago- 

(/“) License. — A licensee of land, if dispossess- 
ed by a trespasser is entitled to maintain a suit 
under S. 9. 17 I.G. 469=15 O.C. 317. 

(^) Lease of ferry right. — The lessee of a 
public ferry under S. 8 of the Northern India 
Ferries Act is merely the lessee of the tolls of a 
public ferry. The public ferry remains in the 
possession of the public authorities and all that 
is left is a right to collect the tolls of that public 
ferry. Such a right to collect the tolls is in no 
way immovable property. Accordingly, the 
lessee of a public ferry has no right of suit under 
S. 9 of tliis Act. 1936 A.L.J. 1122=1936 A. 
856. 

(A) Claim for Mf.s.ne Profits. — Claim for 
mesne profits cannot be made in a suit under 
S. g. 2 L.W. 157 = 30 M.L.J. 326; 102 I.C. 661 
= 1927 M. 722; 5 R. 123—1927 R. 1^2. See 
also 40 L.W, 922 = 1935 M- 134; 25 I.C. 802 = 
16 M.L. 'I'. 190. A suit for possession under 
S. 9 is no bar to a subsequent suit for mesne 
profits. 46 l.C^ 885. 

(i) Ins'jlvency. — Adjudication of Hindu 
father — Sale of property Obstruction by son — 
Removal of obstruction by Insolvency Court — 
Suit by son for possession — Xlainiainability. See 
143 I.C. 833= 1933 M. 609, 

(7) Trespasser — Qi/acre : Whether a person, 
who is ab initio a trespasser and in whose favour 
no prc.sumpfion under S. iro of Evidence .‘\ct, 
can possibly arise, is entitled, though out of 
possession f<')r more than six months, to a decree 
for restoration of Itis possession as against 
another trespasser. 1936 P. 602=18 Pat. L.T. 
63. Where a person enters into possession law- 
fully under an alienation made by a Hindu 
widow, and is dispossessed by a third person, 
the person so dispossessed is entitled to restora- 
tion of possession on the prtticiplc that his osten- 
sible title mu.st be presumed to be a good title 
until displa -ed by some one lia\ ing a better 
title, and on the principle that the aiienation in 
his favour by the widow is in fact good and 
valid, unles.s and until the nearest reversioners 
elect to treat it as not binding upon them. 
1936 P. 602=18 Pat. L.T. 63. 

Parties. — It is not necessary that all dispos- 

C.C,M .— 574 


scssed persons must be co-plaintiffs in a suit in 
ejectment against a trespasser. It is enough if 
they are parties either as plaintiffs or as defen- 
dants. 13 I.G. 125. See also 40 L.W. 277=1934 
M. 588. 


Pracuce and Pi.eading. — Suit under the sec- 
tion, if vitiated by material irregularity, re-trial 
will be ordered. 28 P.W.R. 1912=13 I.C. 6. 
Seeking remedy by regular suit within six 
months does not alter nature of suit and does 
not turn suit into one under S. 9. 7 Bur.L.T. 
10 = 23 I C. 367. 

Jurisdiction. — It cannot be said that it is 
only a Civil Court which can entertain a suit 
under S. 9. 53 A. 532 = 193 1 A, 663. 

Res Judicata — The decision in proceedings 
under S. 9 will operate as res judicata so as to 
bar a later suit for possession between the same 
parties. The judgment in the suit under S, 9 
will be admissible in evidence in the subsequent 
suit. 60 C. 1171 = 37 C.W.N. 1148=1933 C. 

923- 

Pleadings. — See 1927 M. 1185; 197 I.C. 554; 
1927 M.W.N. 753. Where a plaintiff bases his 
suit on title, he cannot be given a decree for 
possession under S. 9 even if he has been dis- 
possessed within six months of the date of the 
suit. 1942 Pesh. 8. 

Appeal. — A n order passed in execution of a 
decree under S. 9 is not appealable. 1923 L. 
105. S’ee a/jo 4-, C. 519 = 22 C.W.N. 446; 5P 
W.R. 1917 = 39 1 C. 379; 28 I.G. 282; 108 I.C. 
385=1928 L. 539. 

Revision. — See 193O A.L.J. 864=1938 All. 
U 35 ' When a suit under S. 9 is decreed, the 
remedy of the defendant lies not in revision but 
in the institution of a suit for a declaration of 
the defendant’s title and for possession. 156 I.C. 
73 ^~t 934 A. 54 *' An order or decree passed 
under S. 9, Specific Relief Act, has not been 
rnade the subject of any appeal or review and 
although the High Court is not precluded from 
interfering with such orders in revision under 

sucli interference should be 
confined to cases of a very exceptional nature 
194* O.W.N. 1237= I9H A.W.R. (Rev.) 1062! 

Review. — A derision parsed forthwith in a 
suit under S. 9 is not op n lo review by .S o 

I -C. 307-2 L.W. 1067. .S'ee also 28 
I.C. 282. But iB I.C. 298=17 C.W.N. 501. 

Regular Suit. — S. 9 is no bar to a suit for 
possession against a trespasser instituted beyond 
6 months. 2 Pal.L.J. 280 = 39 I.C. 458; 2 Pat. 

c I C. 797 ; 46 I.C. 885; 33 I.C. 167; 

03 I.C. 809. See also 40 A. 637; 1935 O.W.N. 

230=19350.268. 


IVIiscELLANROUs. — An order allowing the 
remove the house built on land by 
defendant is beyond the jurisdiction of the Court 
under S. 9. 28 I,C. 473 - S^e also 20 A.L.J. 972 


4586 


The Civil Court Manual (Imperial Acts). 


,[S. 11 


Liability of person in pos- 
session, not as owner, to deliver 
to person entitled to immediate 
possession. 


Illustrations. 

{a) A bequeaths land to B for his life, with remainder to C. A dies. B enters on the land, 
but C, without B*s consent, obtains possession of the title-deeds, B may recover them iHrom C. 

(6) A pledges certain jewels to B to secure a loan. B disposes of them before he is entitled 
to do so. A^ without having paid or tendered the amount of the loan, sues B for possession of the 
jewels. The suit should be dismissed, as A is not entitled to their possession, whatever right he may 
have to secure their safe custody. 

<c) A receives a letter addressed to him by B. B gets back the letter without A s consent. 
A has such a property therein as entitles him to recover it from B. 

({/) A deposits books and papers for safe custody with B. B loses them and C finds them,* 
but refuses to deliver them to B when demanded. B may recover them from C, subject to C's right, 
if any, under section i68 of the Indian Contract Act, 1872. . . r» i 

(<) Af B. warehouse keeper, is charged with the delivery of certain goods to Z'> which B takes 
out of A's possession. A may sue B for the goods. 

1 1 . Any person having the possession or control 
of a particular article of movable property, of which 
he is not the owner, may be compelled specifically to 
deliver it to the person entitled to its immediate pos- 
session, in any of the following cases : — 

(a) when the thing claimed is held by the defendant as the agent or trustee 

of the claimant ; 

(b) when compensation in money would not afford the claimant adequate 

relief for the loss of the thing claimed ; 

(r) when it would be extremely difficult to ascertain the actual damage 

caused by its loss ; 

(d) when the possession of the thing claimed has been wrongfully trans- 
ferred from the claimant. 

Illustrations. 

of clause (a) — . , . ^ 

A. proceeding to Europe, leaves his furniture in charge of 5 as his during ^*^* 5 ^®* 

By without A's authority, pledges the furniture to C, and C, knowing that B had no n,g , P, . ? 
the furniture, advertises it for sale. C may be compelled to deliver the furmture to Ay for be holds it 

as A's trustee. 

has got possession of an idol belonging to family, and of which A is the proper custodian. 
JZ may be compelled to deliver the idol to A. 

A is entnied to a picture by a dead painter and a pa.r of rare Chmajases.^ mar£t-va?“? 
Sion of them. The articles are of two special a cnaracier 10 
B may be compelled to deliver them to A. 

CHAPTER II. 

Of the Specific Performance of Contracts. 

(a) Contracts which rttay be specifically enforced. 

12. Except as otherwise provided in this Chapter, 

Gases in which specific Specific performance of any contract may in the 

performance enforceable. discretion of the Court be enforced — 


NOTES. , _ . 

= 1923 A. 81 (Suit on invalid title). 
for possc-sion of land and crops' — Decree 
mo\al of crops before execution — Subsequen 
suit for damages. See 41 A. 108=48 I-G. 422. 
VN'Iicre the patnidar sued the darpatmdar for reco- 
very of thokfiy sheha, jamawasil and hastabud papei^ 
of the darp:!tmmehal on the basis of a rcgisterca 
contract and claimed in the alternative Rs. 
as damages : Held, that the suit was no 
for recovery of movables under S. 10, bu 
for special performance of an executory contract, 
not cognizable by S. C. Court and ^ 

second appeal was competent. 59 35 ^ 9 -^ 

^ 11 . To enable a person to obtain 

very of specific movable property by suit ana 
enforce the decree, he should allege and P^ove 
facts which give him a right to compel the aeii- 
very of the specific movables under the provi- 


sions of S. II. 39 M. 1 =29 M.L.J. 34a (F B.); 
see also 22 M. 478; 24 B. 45 ®-. Under S. ii a 

person cannot be said to be in control of mov- 
able property when he can only obtain possesuon 
of it with the assistance of a Court of law. The 
word “control” in the section means control exer- 
cised when the property in question is in the 
physical possession of an agent or bailee who is 
reasonably certain to carry out the directions of 
the principal or bailor. 43 C.W.N. 903- . 

Sec. 12 . — Reason of the rule in the section. 

33 I.U. 323 (P.G.). ^ . 

Scope of Section. — In an action for specinc 
performance the plaintiff has necessarily to prove 
the existence of a concluded contract between 
himself and the defendant and also that he was 
ready and willing at all material dates to perform 
his part of the contract. 15 P.L.T. 4 ^. 9 = *934 
P. 518. A purchaser may sue for specific per- 
formance and ask for an enquiry into the title; 
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(< 2 ) when the act agreed to be done is in the performance, wholly or partly, 
of a trust ; 

(b) when there exists no standard for ascertaining the actual damage caused 
by non-performance of the act agreed to be done ; 

(c) when the act agreed to be done is such that pecuniary compensation 
for its non-performance would not afford adequate relief ; or 

/ (d) when it is probable that pecuniary compensation cannot be got for 

the non-performance of the act agreed to be done. 

Explanation . — Unless and until the contrary is proved, the Court shall 
presume that the breach of a contract to transfer immovable property cannot be 
adequately relieved by compensation in money, and that the breach of a contract 
to transfer movable property can be thus relieved. 


NOTES. 

by the result of which he will be bound. 5a 
I.C. 971. Where compensation in money is an 
adequate relief to the plaintiff, a decree for 
specific performance of the contract should not 
be made. Proper decree in such cases would be 
one for damages which should be calculated on 
the price of the property at the date of the 
breach of the contract. 56 I. A. 280=1929 P.G. 
190 = 57 M.L.J. 205 (P.C.). To award relief of 
specific performance is discretionary but it is not 
arbitrary. Where the plaintiff sought to enforce 
a contract intended for the more beneficial en- 
joyment of his pTop>crty against the transferee of 
the other contracting party, held, that a decree 
for specific performance should be made. 133 
I.C. 541. That alternative remedy is barred by 
time is no ground to grant specific relief in a 
proper case. 1933 A. 846=56 A. 142. . 

Illustrative Cases. — Ordinarily a suit can- 
not be brought for specific performance of a con- 
tract to pay money. But the case of a vendor is 
an exception to the general rule and the Court 
will grant a decree for specific performance. 49 
I.C. 383 = 35 M.L.J. 89. See also 2 Luck. 209 
= 1927 O. 55 ; 4 R. 297. A suit to recover the 
unpaid consideration for a mortgage is a .suit 
for specific performance of an agreement to lend 
money on a mortgage and has been held not 
to lie. 37 P.R. 1918=45 I.C. 161. Payment 
of money under award i.s not a specific relief. 
4 R. 227— 1926 R. ig8. Agreement to re-convey 
land is not one without consideration and can 
be specifically enforced. 129 i.C. 7 * 0 =» 93 i 
A. I 13. If a man promises to tlelivcr land for 
an agreed price and fails to fulfil his promise, 
the Court can decree specific performance of the 
contract. 27 I.C. 732=8 Bur. L.T. 101. Where 
a defendant agreed to give land to plaintiff who 
has to help him in recovering it, held, the 
agreement can be specifically enforced because 
the breach of it could not be adequately com- 
pcn.satcd for by money. 19.^3 N. .47. \Vhere a 
purchaser accept.s an unregistered document, 
vendor is relieved from the duty of tendering a 
registered document. 108 I.C. 782=1928 M. 
344. Injunction should not, as a rule, be granted 
where pecuniary compensation would give adequ- 
ate relief. ii I.C. 807 = .4 Bur.L.T. 165. A 
report of a jury constituted under S. 139, Cr. 
P. Code, d<jes not amount to a contract between 
the parties and cannot be made a basis for a 
suit for specific performance. 38 I.C. 417.= 18 
Cr.L.J. 303. In a case of a contract to tran-sfer 
immovable property, money compensation can- 
not • give adequate relief and explanation to 


S. 12 con.sequently applies. 125 I.C 169 = 7 
O.W.N. 135. In proper cases a decree for 
specific performance of an agreement to grant 
a kanom can be passed. The principle that no 
decree could be made for specific performance of 
a contract to advance or take a loan will not 
apply to such a case. 55 M. 519=1932 M. 
3<>.5 — 62 M.L.J. 525. See also 1929 M.W.N. 
686=1929 M. 777. In a suit for specific perform- 
ance of an agreement which contained a 
covenant to pass a sale-deed and also to deliver 
possession of the property, the plaintiff can 
also ask for possession of the property. 1932 
B. 59.3 = 34 Bom.L.R. 1322. S. 77 of the Reg. 
Act does not provide the exclusive relief to 
the plaintiff who has paid consideration and 
earnest money to the defendant, who has pro- 
mised the transfer to him of the immovable 
property. The mere failure of a suit under 
that section or its infructuous termination 
cannot operate as res judicata in a suit brought 
for the specific performance of the original con- 
tract and for recovery of posses.sion of the im- 
movable propertv. 54 A. 68=1932 A. 96. See 
also 1935 Pesh. 12. The Explanation to S. I2 
makes it clear that unless and until the contrary 
is proved, the Court shall presume that the 
breach of a contract to transfer immovable 
property cannot be adequately relieved by 
compensation in money. Where the Court 
below exercises its discretion to grant speci- 
fic relief, before a Court of appeal thinks of 
interfering with that discretion, it should come 
to the conclusion that the discretion was exer- 
cised by the Court below arbitrarily. 167 I.C. 
657=1937 A. 161. 

Secs. 12 and 19 . — Contract to sell land — De- 
fault by vendee— N^endor leasing property to 
raise money for .suit for enforcement — If des- 
troys right to specific performance — Claim to 
damages — Sustainability as an independent claim 

m'l^^ 436^' M^>d. 547 = (i 939 ) 1 

Sees. 12 and 22 . — Indefinitcncss of lime to 
exercise option regarding relief may be ground 
tor refusing specific performance. 56 A. 142 = 
1933 A.L.J. 1584= 1933 A. 846. 

* 2 and 27 -A. — .•\n agreement to lease 
which docs not create a present demise is not re- 
quired to be in writing or registered, and can be 
ora! and such an oral agreement can be .specifical- 
ly enforced under S. 12. S. 27-A which applies to 
a contract in writing does not operate a.s a bar 
to a claim for specific r»erformance of the oral 

agreement. I.L.R. (1938) i Cal 563= 176 I.C. 
832 = 42 C.W.N. 97 = A.I R. 1938 Cal. 136. 
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Illustrations. 
of clause (a) — 

holds certain stock in trust for B, A wrongfully disposes of the stock. The law creates 
an obligation on A to restore the same quantity of stock to B and B may enforce specific performance 
of this obligation. 

of clause ( 5 ) — 

A agrees to buy, and B agrees to sell, a picture by a dead painter and two rare China vases. 
A may compel B specifically to perform this contract, for there is no standard for ascertaining the 
actual damage which would be caused by its non-performance. 

of clause (c) — 

A contracts with B to sell him a house for Rs. i,ooo. B is entitled to a decree directing A 
to convey the house to him. he paying the purchase-money. 

In consideration of being released from certain obligations imposed on it by its Act of Incor- 
poration, a railway company contract with to make an archway through their railway to connect 
lands of severed by the railway, to construct a road between certain specified points, to pay a 
certain annual sum towards the maintenance of this road, and also to construct a siding and a wharf 
as specified in the contract. JZ entitled to have this contract specifically enforced, for his interest 
in its performance cannot be adequately compensated for by money ; and the Court may appoint 
a proper person to superintend the construction of the archway, road, siding and wharf. 

A contracts to sell, and B contracts to buy, a certain number of railway-shares of a particular 
description. A refuses to complete the sale. B may compel A specifically to perform this agree- 
ment, for the shares are limited in number and not always to be had in the market, and their pos- 
session carries with it the status of a shareholder, which cannot otherwise be procured. 

A contracts with B to paint a picture for B, who agrees to pay therefor Rs. i,ooo. The picture 
is painted. B is entitled to have it delivered to him on payment or tender of the Rs. i,ooo. 

of clause (d ) — 

A transfers without endorsement, but for valuable consideration, a promissory note to B. 
A becomes insolvent, and C is appointed his assignee. B may compel C to endorse the note, for 
C has succeeded to A*s liabilities, and a decree for pecuniary compensation for not endorsing the 
note would be fruitless. 


13. Notwithstanding anything contained in section 56 of the Indian Con- 
tract Act, a contract is not wholly impossible of per- 
Contract of which the sub- formance because a portion of its subject-matter, 
partially ceased to ^^isting at its date, has ceased to exist at the time of 

the performance. 

Illustrations. 

(a) .d contracts to sell a house to .B for a lakh of rupees. The day after the contract is made 
the house is destroyed by a cyclone. B may be compelled to perform his part of the co ntract by paying 

the of a sum of money payable by B A contracts to grant an annuity to B 

for B’s life. The day after the contract has been made, B is thrown from his horse and kdlcd. B s 
representative may be compelled to pay the purchase-money. 

14 Where a pt riy to a contract is unable to perform the whole of his part 

of it, but the part which must be left unperformed 

Specific performance of part bears only a small proportion to the whole in value, 
of contract where part un- admits of compensation in money, the Court may, 

performed is small. either party, direct the specific perform- 

ance of so much of the contract as can be performed, and award compensation 
in money for the deficiency. 

Illustrations. 

A contracts to sell B a piece of land consisting of 100 bighas. It turns out that 98 bjghas 
f 1 / t hclonS to 4 and the nvo remaining bighas to a stranger, who refuses to part with them. 

^ the : neccssarv for the use or cnjo^mient of the 98 bighas, nor so important for such 

The two bighas arc not of them may not be made good in money. A may be directed at the 

of^A??jrnve> to B the 98 bi^as and to make compensation to him for not conveying the two 
suit ot to con\e> lo ^ J at the suit of to pay to - 4 , on receiving the conveyance 

ZTpo's"?Jotor ihrian3?The stfpulatcd purchase-money less a sum awarded as compensation for 

the deficiency. ^ contract for the sale^ 'rht ^o^rmiy s^'Sfe 

it is agreed that part “he ^ are unable to agree as to the valuation of 

fhf furnTtme °Ind''n^?y either have the furniture valued in the suit and include it in the decree for 
speciSc performance, L may confine its decree to the house. 


LEG. REF. 

1 This Illustration is repealed wherever the 
ndian Trusts Act {II of 1882) is m force— 
s^ct II of 1882, Ss. I and 2. 


NOTES. 

Secs. 14 and 15 : Scope of Sections. — Ss. 14 
and 15 refer to cases where the inability to per- 
form the whole contract was not contemplated 
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15 . Where 


a 


of contract where 
performed is large. 


party to a contract is unable to perform the whole of his part 

c -c r part which must be left unperformed 

Specific performance of part ^^^3 a considerable portion of the vvhole^ or does 

not admit of compensation in money, he is not entitled 
to obtain a decree for specific performance. But the 
Court may, at the suit of the other party, direct the party in default to perform 
specifically so much of his part of the contract as he can perform, provided that 
the plaintiff relinquishes all claim to further performance, and all right to com- 
pensation either for the deficiency, or for the loss or damage sustained by him 
through the default of the defendant. 


NOTES. 

by the contracting parties ; they do not apply to 
the case where the obstacle to the full perform- 
ance is known to the parties and no provi.sion 
is made to meet it. 34 I.C. 461 — 12 N.L.R. 
69. In exercising its jurisdiction as to specific 
performance, a Court of equity should lo )k 
at the substance and not merely at the letter of 
the contract. 32 I.C. 47 (P.C.). Where the 
property agreed to be sulci was clearly described 
by boundaries, number and area, but was found 
on measurement to be incorrect in area, the pur- 
chaser cannot claim specific performance with 
compensation for area by which the property 
was found to be less. 57 I.C. 957 = 22 Bom, 

L. R. 849. S. 14 holds good even where the 
deficiency in area is discovered after the exe- 
cution of the conveyance and the vendee is 
entitled to compensation. 29 NI.E.J. 122 = 29 
I.C. 394. In cases where th< rc is an agree- 
ment to sell but the agreement is silent as to 
the price, it is the duty of the Court while 
ordering specific performance to determine by 
itself or through a commissioner the price 
which should in reason be paid. 22 I.C. 517 
= 109 P.W.R. 1914. 

Illustraiive Cases. — A n aejreemcnt for the 
sale of a whole house may be enforced speci- 
fically to the extent of the vendor’s share 
therein when it is found that he is only [>art 
owner of it. 22 I.C. 517 -109 P.W.R. int.jj 
42 I.C. 378 — 27 C.L. J. 61 r. 5 'ee <ilso 35 C.W..\'. 
40=131 I.C. 849 1931 C. .^63. I he vendor 

under a contract to sell lands undertook to 
give security again.st any cl.aim set up by the 
reversioners in future, //r/z’/, that (h<‘ cf>ntract 
could not be specific-ally enforced. 27 I.C. .449. 
See also 10 I.C. G7B -c» .M.L.T. 318. Lease- 

Covenant fcir rein‘wal — .Assignee of portion of 
demised land — Right to specific p'-rfurinance. 32 

M. L. J. 443. Seeal^o 3.! C.W.N. 439. 

Minor’s PROi'iRrv.--Wlien a de facto guar- 
dian coniracts with .a third party for the sale of 
a minor’s prejperty. the Court will not, in the 
absence of sanction, direct tlic fulfilment of the 
contract as against the minors as this would 
amount to sanctioning a plain breach of trust on 
the part of the de facto guardian. 4 Pat.L.T. 
553=1924 P. 81; 96 LC^ 949= ‘926 N. 493. As 
a rule the C’ourt will not compel specific perform- 
ance of a contract unless it can e.xecutc the 
whole contrac t. i92.iP. 81. 

CoMt’KNSATiciN. — .Agreement to sell immova- 
ble prcjperty — Property charged before sale — 
Purchaser entitled to compensation. *923 B. 
271 . 

Secs. 14 , 15 and 19 . — Defendant contracting 
to sell entire house to plaintiff — Defen-dant 
owning only half share — Specific performance in 


respect ol that half share — Right of plaintiff to 
compensation for deficiency. 1935 O W.N 
890= 1935 O. 453. 

Secs. _ 14 , I5 and 16 .— Relative scope and 
applicability of — Prior and later agreements to 
sell — Single item common to both — Reliefs in 
respect of — Considerations. 39 Bom. L.R. 1200 = 
193O Bom. 134. ^ 

Secs. 14 to 17 . — Ss. 14 to 17 constitute a 
complete code so far as specific performance of a 
part of a contract is concerned. 36 C.W.N 
1002. The law on the point of specific perform- 
ance must be taken to have been codified by 
Ss. 14 to 17, and English authorities can only be 
resorted to for the purposes of explaining those 
^ctions. 33 C.W.N. 314=118 I.C. 849=1920 
G. 380. Where a co-sharer professes to grant a 
lease of the entire estate in a property of which 
he held a share only, in the belief that the 
other party had already obtained the consent 
ol the other co-sharer it cannot be deemed that 
there was a concluded contract, whereby the co- 
^larcr undertook a binding obligation, on 
behalf of himself and the other co-sharer to 
obtain the lease of the property, and even 
though such co-sharer may have received the 
salami fi.xed, no suit for specific performance to 
execute a kabutiy it and give possession can 
against the entire body of the proprietors, 

I..A. 47 = 59 C. 1025 = 62 M-L.J. 243 (p Q ) 
Where a contract for sale of an entire proDcrtv 
is made by only one of the co-.sharers of that oro- 
perty and the other co-sharers refu-se to sell their 
shares, specific performance of the contract 
would not be enforced in p.art for the reason 
that there IS obvious injustice in compelling the 
purchaser of the entirety to take undivided part 
or share of the property. 18OI.G. 383 = 4.2 P 

L.R. 185^1940 Lah, 159. ^ ^ ^ • 

** enacted for the benefit of 
the purchaser and cannot operate to his detri- 
ment. It gives him an option to take only a 
fraction of the property contracted for on pay- 
ment of the lull stipulated price, and if he 
declines to do so, he cannot be deprived of the 

statmory purchaser’s hen under S. 53 ( 6 ) (b) of 

iheT. P. Act. 1929 M. 189 = 56 M.L J S u 

for^r ^ -uit for spe:iifi?Vrl 

relinquish his clainf to 
don ‘he property m suit on the condi- 

Uom specified m S 15 at any time before the 

^^o hy the Court of appeal. 

119 I.C. 491. \Nhcre certain of the co-sharers 
^ le.ise of the entire estate to the plain- 
till but no arnalnarnj was cxet tiled because the 
other co-sharer.s refused to join and thereupon 
the plaintiir sued lor a declaratory decree as to 
the lease with consequential relief as to posses- 
sion, held that it was not a suit for specific per- 
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Illustrations. 

(a) A contracts to sell to £ a piece of land consisting of loo bighas. It turns out that 50 
bighas of the land belong to and the other 50 bighas to a stranger, who refuses to part with them, 
A cannot obtain a decree against B for the specific performance of the contract ; but if B is willing 
to pay the price agreed upon, and to take the 50 bighas which belong to A, waiving all right to com- 
pensation either for the deficiency or for loss sustained by him through A's neglect or default, B is 
entitled to a decree directing A to convey those 50 bighas to him on payment of the purchase-money. 

(^) A contracts to sell to B an estate with a house and garden for a lakh of rupees. The 
garden is important for the enjoyment of the house. It turns out that A is unable to convey the 
garden. A cannot obtain a decree against B for the specific performance of the contract, but if B 
is willing to pay the price agreed upon and to take the estate and house without the garden, waiving 
all right to compensation either for the deficiency or for loss sustained by him through A's neglect 
or default. B is entitled to a decree directing A to convey the house to him on payment of the purchase- 
money. 

16. When a part of a contract which, taken by itself, can and ought to be 

specifically performed, stands on a separate and 
Specific performance of in- independent footing from another part of the same 
dependent part o contract. contract which cannot or ought not to be specifically 

performed, the Court may direct specific performance of the former part. 


NOTES. 

formance and that S. 15 had no application. 33 
C.W.N. 3i4==i9a9C. 380. Sea 1940 Lah. 
J59. Where a person is jointly interested in an 
estate with another person, and purports to deal 
with the entirety, specific performance will not 
be granted against him as to his share. But that 
is only if the contract is indivisible and the 
question whether the contract was divisible or 
not is essentially one of fact. Where an agent 
without authority contracted to sell to the plain- 
tiff the shares of five co-sharcrs, three of whorn 
ratified the contract and the others refused and 
it was clear that each party treated his share 
as separate and distinct, there is no impedi- 
ment in law to a decree being granted to the 
plaintiff in respect of the shares^ of such of the 
co-sharers who ratified the agent s contract. 30 
C.W.N. 1002=1933 G. 98. Where vendor 
agrees to sell certain property to vendee, but 
he is not legally entitled to sell whole of the pro- 
perty, the vendee can claim specific performance 
of contract in respect of so much of the pro- 
perty as is legally saleable by vendor provided 
the vendee consents to pay the ^11 PJ^cc. 1927 
L. 773=102 l.C. 755 - 422- 

1926 L. 136; 1926 G. 744 — 9 > I-G- 5 > 7 » 3 d 
C W N. 40= 131 I-G. 849—193* Cal. 463. 

Secs. ^15 and 16.— Contract to sell house 
belonging to the person contracting ^d ano- 
ther— Specific performance. Set 104 l.C. 192 — 
1027 M- t 109* 

Secs. 15 and 18: Scope and Application.— 
S I s applies only before the contract has been 
cxecut^i, but if it has been performed by the 
execution of sale-deed and delivery of possession, 
the righU of the parties are governed by S. 55 
of the T. P. Act. 45I.G. 669. Right to specific 
performance — Act docs not apply after pertorm- 
^ce of contract. 4 N.L.J.221. Where there 
is no completed contract between the parues, a 
Court cannot decree specific performance. 65 

^'^LeustVative Cases.— W' here a person who 
is jointly interested in an estate with another 
person deals with the entire property, specific 
performance will not be granted against him as 
To his share, the plaintiff’s remedy being gener^- 
ly only by way of damages. 21 l.C. 520 • 

L.J. 344. See also 20 I-C. 247— 1 1 A.L.J. 45 > 
J l.C. 892 = 16 C.W.N. 93 J 38 M. 1187 = 26 


l.C. 983. But see 1913 M.W.N. 995, infra. One 
member of a joint Hindu family cannot agree 
to sell joint property without the consent of the 
others and such an agreement, if made, cannot 
be specifically enforced. 20 l.C. 247=11 A.L.J. 
456. But in a suit for specific performance of a 
contract for the sale of joint family property by 
the father, it is open to the Court to grant a 
decree as regards the share of the father alone. 
1913 M.W.N. 995 = 21 l.C. 778. Specific perfor- 
mance of a contract to sell land by a manager of 
a joint Hindu family, which is binding on the 
other members, cannot be granted under S. 15 
as against the whole property, but can be 
granted only against the share of the alienor 
and that too on payment of the whole consider- 
ation agreed upon. 44 M. 605 = 41 M.L.J. 
129 (F.B.). See also 42 I.G. 378; 29 l.C. 628 = 
13 A.L.J. 739. Where the manager of a joint 
Hindu family, contracted to sell family lands and 
the contract was not binding on the other mem- 
bers, specific performance could not be decreed 
even against the manager. 37 M. 387=151.0. 
623. Specific performance of a part of the contract 
affecting some of the properties in an undivid- 
ed Hindu family cannot be ordered under S. 
17, but in a case falling under S. 15, the Court 
can grant part performance. 37 M. 403 = 22 
M.L.J. 257. Contract to sell — Pardanashin 
woman — No independent advice — Consideration 
inadequate — Straitened circumstances — Contract 
if can be enforced. 13 l.C. 879=16 C.W.N. 
247. \Vhere after an agreement to sell two 
plots of lands, it was discovered that one of 
them belonged to the vendor's wife, the vendee 
can claim performance of so much of the con- 
tract as related to the vendor’s own plot with 
a proportionate abatement in the price settled 
upon. 50 C. 700=27 C.W.N. 693. 

Sec. 16 . — S. 16 of the Specific Relief Act does 
not stand isolated but is part of a group of 
sections, namely, Ss. 14 to 17, which are both 
positive and negative and which together con- 
stitute a complete code within the terms of 
which relief of the character in question must 
be brought if it is to be grant.d at all. To 
understand the full significance of S. 16, it 
must be read with the other Ss. 14, 15 and 17. 
45 L.W. 693= 1937 M. 596. The shares of the 
coparceners are not separate and therefore S. 16 

cannot apply to a case where specific performance 
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Bar in other cases of specific mane/ of direct the specific perfor- 

performance of part of contract , ^ part of a contract except in cases coming 

under one or other of the three last preceding sections. 

1 8. Where a person contracts to sell or let certain property, having only 

Purchaser’s rights atrainst imperfect title thereto, the purchaser or lessee 

vendor wurimpfrfect tufe ^^^erwise provided by this Chapter) has 

(а) if the vendor or lessor has subsequently to the sale or lease acquired 

any interest m the property, the purchaser or lessee may compel him to make eood 
the contract out of such interest ; ® 

(б) where the concurrence of other persons is necessary to validate the 

title, and they are bound to convey at the vendor’s or lessor’s request the pur- 
chaser or lessee may compel him to procure such concurrence * ^ ^ ” 

(r) where the vendor professes to sell unincumbered property, but the 
property is mortgaged for an amount not exceeding the purchase-money and 
the vendor has in fact only a right to redeem it, the purchaser may compel him 
to redeem the mortgage and to obtain a conveyance from the mortgag^ • 

(d) where the vendor or lessor sues for specific performance of the’ con- 
tract, and the suit is dismissed on the ground of his imperfect title, the defendant 
has a right to a return of his deposit (if any) with interest thereon, to his costs 
of the suit, and to a lien for such deposit, interest and costs on the interest of the 
vendor or lessor in the property agreed to be sold or let. 

G. P. Code, Sch. Hi, muse convey the property 
to the purchaser after the Collector’s manaee- 
ment ceasp and his incompctency to sell it 
IS removed. See 36 B. 510=14 Bom. L.R sqS’ 
Agreement to purchase property in shares 

purchase moneys 
Kight to specific performance, n I.C. 328=14. 

C.L.J. 159 In an agreement by defendant to 
transfer i«/^r a/t i cultivating rights in sir lands, 
there IS an implied covenant on his part to do 
all things nccessaiy to effectuate such transfer 
including an application to the Revenue Officer 
to sanction it 1 he Court has jurisdictioT to 
enforce specific performance of such agreement 
by roc, uirmg defendant to apply to R^v^nue 

I.A. 333-50 C. 692 = 60 MX T 
223 (P.C.). Hindu father agreeing to sell ances- 
tral property without necessity— Vendees ought 
to rescind 20 SX.R. 220= 1927 Sind alo 
A sale of a reversionary right of succession* 
though at the time of the sale it does not affect 

fhc ^o?rt g'^es rise to a right which 

fl.n • . will enforce when the inheritance 
fi^ s into possesMon. Such a contract is enforce- 
able in a province where the T. P. Act is not 

if can"" b * ^ of expectancy 

It can be enforced after estate falls into posses 

Sion. 1926 L. 39 Agreement for lease — Return 

C. 699 (P-C. 1 " On rjg 

M. 59^7; .gae M. 569 = 50 M.L.J. 

. Secs. 18 Cd)— S. 18 (d) ought not to 

mterpreted as depriving the Court of any dis- 

for snccTr.c vendor's suit 

Jor specific performance is dismissed on the 

?h?e 7 "^ ? jmperfect title. It would be unreason- 

solute rule, independent of the conduct of the 
pu^cha^e^s as defendants in the course of the suit 
for specific performance. S. 35. c:. P. Code 

oATf ^ Court to award costs in the 

light of the conduct of the parties in the suit. 


NOTES. 

is claimed in respect of a contract of sale entered 
into by one of the coparceners. 35 C.W.N. 
40=1931 C. 463. See also utuler S. 15. Where 
the defendant contracted to soil a certain plot of 
land to the plaintiff but subsequently sold p.art 
of the plot to a bona yic/c purchaser for value, 
and there is nothing in the contract to suggest 
that part of it stands on a separate and inde- 
pendent footing from another port, the Court 
cannot diiect the defendant to convey the 
remainder of the property to the plaintiff, S, 16 
being inapplicable to the case. 66 CX.J. r = 
1938 C. 234. 

Secs. 16 and 17 ; Scope or Sections. — See 
104 I.C. 192. 

Secs. 17 and 18 . — [ 5 Vc aho notes under .S. 15.] 
— Where the plaintiff called upon the defendant 
to perform a contra< t different from the real 
agreement between them, he cannot claim pc*r- 
formance thereof. 51 I.C. 13 C.L.J. 256. 

A Court cannot sanction a transaction devoid 
of any legal effec t, nor can it compel a parly to 
do an act the effect ol which would be to 
compel a third party to bring a suit. 37 M. 403 
= 22 M.L.J. 257. On this section, see also 32 
C.W.N. 1163 = 55 C:. 1181. 

Sec. 18 : Reason or the rule in the sec- 
tion. — In cases o.f specific performance, a Court 
of Equity looks at the substance and not merely 
at the letter of contract. 32 I.C. 47 (P.C.). 
The equitable principle governing S. 18 does 
not apply to a Court sale. 177 I.C. 746=40 P. 
L.R. 202=1938 Lab. 360. Contract of sale — 
Compensation for misrepresentation as to sub- 
ject-matter. 32 I.C. 47 (P.C.). 

IcLu.siR.xrwE CAniS. — .Sp -i ific performance of 
contract which requires concurrence of other 
persons. 35 I.C. 8 (.0. .Agreement to relinquisli 
or release a \pes fuccessionis cannot be specifically 
enforced. 108 I.C. 390. Agreement to re- 
convey land purchased at Court auction. 37 I. 
C. 761. A judgment-debtor selling the properly 
while the Collector is exercising powers under 
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ig. Any person suing for the specific performance 
Power to award compcn- of a contract may also ask for compensation fcr its breach, 
ation in certain cases. either in addilion to, or in substitution for, such perform- 

ance. 

If in any such suit the Court decides that specific performance ought not 
to be granted, but that there is a contract between the parties which has been 
broken by the defendant and that the plaintiff is entitled to compensation for that 
breach, it shall award him compensation accordingly. 


NOTES. 

1940 M.W.N. 14=1940 Mad. 739. Prima facie 
a purchaser is entitled under S. 18 (</) to interest 
on the sum paid by him as advance when the 
vendor’s title is imperfect and not free from 
doubt; and when there is nothing in his conduct 
to disentitle him to the same he must be awarded 
interest. 1940 M.W.N. 14=1940 Mad. 739. 

Secs. 18 and 25 . — S. 18 lays down certain 
rights which the purchaser or the lessee of a 
property has against the vendor or lessor who 
having an imperfect title thereto, contracts to sell 
or let. It does not make the contract invalid. 
Where, therefore, a lessee who has no right to 
sub'lease without the consent of the lessor enters 
into a contract to sub-lease without such 
consent, there is no reason why the contract 
cannot be specifically enforced if the lessee 
obtains the concurrence of his lessor when called 
upon to do so by the sub-lessee or by the Court. 
An objection that the lessee is not entitled to 
claim specific performance of the contract to 
sub-lease as he did not obtain the consent of 
the lessor for granting a sub-lease cannot, 
therefore, be raised for the first time in second 
appeal. 42 G.W.N. 97 = I.L.R. (1938) ^ Cal. 
563= 1938 Cal. 136. 

Sec. 19 . — -'>uit for specific performance and 
damages in the alternative — Plaintiff debarring 
himself by his action from obtaining specific 
performance at the hearing — Compensatum 
cannot be awarded. 1926 P.C. 208 (1926 B. 

180, affirmed) ; see also 152 I.C. 552 “ ^934 
Rang. 160; 18 N.L.J. 76 ; 46 Mys.H.C. Rep. 
12^=10 Mys.L.J. 1. In a suit for specific per- 
formance of an agreement, it is always possible 
for the Court, if it docs not think fit to enforce 
the agreement specifically to award damages in 
lieu of enforcement even if nm directly c aimed 
in the plaint. I 57 I G. 26. On this section 
yr/c/j 1026 C. 1041 ; 1926 M. 173 » 1937 Sind 
26*:^ The doctrine of mutuality which was 
oniof the defences in English Law to an action 
for soecific performance has been deliberately 
left out from the Specific Relief Act by the Legis- 
lature and it is not applicable to India. 118 
IG 220= *929 Sind 83; see also 152 I.C. 
634=67 M.L.J. 635=1934 Mad- 703- Where 

in a suit for specific periormance of an 
ment to reconvey the lands to the plaintiff, the 
Dui chase money had been deposited m Court 
but the defendant refused to receive the money 
and convey the lands. Held, that m granting a 
decree for specific performance, the Court may 
award the plaintiff mesne profits by way of 
compensation for breach oi contract under the 
thirtf paragraph of S. 19 and that, on the other 
hand ^thc defendant having improperly refused 
to receive the money, was not cnutled to any 
[ntcr«t thereon. 1933 M-W.I^ 869; see also 152 
IG 552=1934 Rang. t6o. Decree for specific 
performance— No award of compensaUon or 


mesne profits — Fresh suit — Maintainability. See 
18 N.L.J. 76. A suit may be brought for specific 
performance of a contract plus damages in sub- 
stitution of such performance with an alternative 
claim for damages for breach of contract. 44 
C.W.N. 541. See also (1939) i M.L.J. 436. 
Where in a suit filed by a purchaser for specific 
performance of a contract for sale of an entire 
property entered into by a co-sharer, and in the 
alternative for damages, the plaintiff recognising 
that the contract is incapable of being carried 
out as the co-sharers who are not parties to the 
contract refuse to sell their shares of the pro- 
perty confines his claim to one for damages only, 
his claim can be decreed. The rule that when 
a party has declined to accept specific perform- 
ance, he becomes disentitled to claim compen- 
sation as an additional or alternative relief, has 
no application in such circumstances, 188 I.C. 
383 = 42 P.L.R. 185=1940 Lah. 159. The word 
“compensation” used in S. 19 should be under- 
stood in the sense of damages contemplated in 
S. 73 of the Contract Act. As S. 73, Contract 
Act, says the damages are to be awarded as 
compensation for any loss or damage arising 
naturally in the usual course of things from the 
breach of contract. Where, therefore, on a 
breach of contract of sale by the vendor, the 
vendee as a result of a compromise with the 
subsequent purchaser obtains more than he 
deserves, the Court would be exercising its dis- 
cretion rightly in refusing to award to him any 
more sum as damages as against the vendor, 
even though the contract with the vendee pro- 
vides for the return of the earnest money by the 
vendor besides damages. I.L.R. (1938) Nag. 
283=1691.0. 887=1937 Nag. 243. As to in- 
applicability of section to specific performance 
of part of a contract, jcr 1935 O-W.N. 890= 1935 
Oudh 453. 

Secs. 19 and 20 . — The vendors of certain 
leasehold property had to obtain the consent of 
their lessors to a sale but they failed to do so. 
It appeared however that the purchasers had 
agreed to obtain the necessary consent but owing 
to certain dealings between the vendors and the 
lessors the consent was not forthcoming and 
meanwhile the purchasers gave notice repudiat- 
ing the contract. The purchasers having sued 
for the recovery of the price, the defendants 
claimed specific performance. Held, that the 
vendor’s failure to obtain sanction deprived 
them of their right to claim specific performance 
and that the purchasers were entitled to recover 
the purchase-money paid by them. 34 Bom.L. 
R. 1629. See also 1939 M. 547 ‘=(> 939 ) i M. 
L.J. 436. 

Secs. 19 and 21 (a). — Contract for purchase 
of a money claim — Claim becoming barred— 
Compensation. 9 L.W. 471=51 I.C. 908. See 
also 1926 M. 173 = 22 L.W. 786. 

Secs. 19 and 21 (b). — A contract by a lessee 
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If in any such suit the Court decides that specific performance ought to 
be granted, but that it is not sufficient to satisfy the justice of the case, and that 
some compensation for breach of the contract should also be made to the plaintiff, 
it shall award him such compensation accordingly. ’ 

Compensation awarded under this section may be assessed in such manner 
as the Court may direct. 

Explanation . — The circumstance that the contract has become incapable 
of specific performance does not preclude the Court from exercising the juris- 
diction conferred by this section. 

Illustrations. 

of the second paragraph — 

A contracts to sell a hundred maunds of rice to B. B brings a suit to compel A to perform 
the contract or to pay compensation. The Court is of opinion that A has made a valid contract 
and has broken it, without excuse, to the injury of B, but that specific performance is not the proper 
remedy. It shall award to B such compensation as it deems just. 

of the third paragraph— 

A contracts with B to sell him a house for Rs. i,ooo, the price to be paid and the possession 
given on the ist January, 1877. A fails to perform his part of the contract, and B brings his suit 
for specific performance and compensation, which is decided in his favour on the ist January, 1878. 
The decree may, besides ordering specific performance, award to B compensation for any loss which 
he has sustained by A's refusal. 

of the Explanation — 

Aj a purchaser, sues By his vendor, for specific performance of a contract for the sale of a 
patent. Before the hearing of the suit the patent expires. The Court may award A compensation 
for the non-performance of the contract, and may, if necessary, amend the plaint for that purpose. 

A sues for the specific performance of a resolution passed by the directors of a public com- 
pany, under which he was entitled to have a certain number of shares allotted to him, and for com- 
pensation for the non-performance of the resolution. All the shares had been allotted before the 
institution of the suit. The Court may, under this section, award A compensation for the non- 
performance. 


20 . A contract, otherwise proper to be specifically enforced, may be thus 

enforced, though a sum be named in it as the amount 
Liquidation of damages not paid in case of its breach, and the party in default 

bar to specific performance. ^villint; to pay the same. 


Illustration. 

A contracts to grant B an under-lease of property held by A under C, and that he will apply 
to C for a licence necessary to the validity of the under-lease, and that, if the licence is not procured. 
A will pay B Rs. 10,000. A refuses to apply for the licence and offers to pay B the Rs. 10,000. B 
is nevertheless entitled to have the contract specifically enforced if C consents to give the licence. 

{h) Contracts which cannot be specifically enforced. 

Contracts not specifically 21. 1 he follo\\ ing contracts cannot be specifically 

enforceable. enforced i — 


NOTES. 

to prepare and file a set of Jama Wasil bahi 
papers with the lessor every year falls under 
S. a I (6), and cannot be specifically enforced. 
4a I.C. 521. 

Sec. 20 . — It cannot be said that a party to 
an agreement of sale cannot enforce specific 
performance of the contract merely because 
there is provision for pay ment of damages under 
the agreement. 1931 L. 227=12 L. 328. Agree 
ment to return the earnest money and pay 
damages if a contract of a sale is broken dtjcs 
not preclude a suit for spet ific performance being 
instituted by the v'endec. 4 L. .327=i92.tL. 
151 - 

Sec. 21 : ScofE AND Application or- Sec- 
tion. — Specific p . rformance of an agreement to 
lease cannt)t be decreed if the date from wliich 
the term is to run is not fixed cither expressly 
or impliedly. 39 M-L.J. 329=57 I.C. 626 (P. 
C.). As to circumstances justifying refusal of 
specific performance, see 1941 Rang. 177 
(Hire purchase agreement). A document which 
is merely an agreement to enter into a contract 
cannot be specifically enforced. 50 I.C. 403 = 

C.C M .— 575 


21 Boni.L.R. 302. Formal document not exe- 
cuted where the parties agree to the execution 
of a formal lca.se the draft of which is to be 
approved by them — Spei ific performance can be 
decreed though the draft is not drawn up. 46 
C. 771—23 C.W.N. 563. Specific performance 
of an agreement to sell land against a subsequent 
purchaser, where the latter is entiUed to a right 
of pre-emption against the person seeking to en- 
force tl^ agreement for sale cannot be enforced 
122 I.C. 740— 1930 A. 166. Specific perform- 
ance can be refused on the ground of dclav 
*933 1 ^-. * 49 - So also where other and more 
appropriate remedy is open to the plaintiff 
1933 Kang. 149. Where in a suit a compro- 
mise IS arrived at between the parlies whereby 
allotment of shares is agreed to be made on 
reference to two vakils, the agreement in sub- 
stance amounts to one for submission to arbitra- 
tion and such a contract cannot be specifically 
enforced under the section. The exceptions to 
this rule in S. -ai apply to those ca.ses in which a 
submission to arbitration is a bar to a suir with 
regard to any subject which ilic parties have 
agreed to refer. 1937 PAV.N. 51^x937 Pat. 
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(a) a contract for the non-performance of which compensation in money 
is an adequate relief ; 

(b) a contract which runs into such minute or numerous details, or which 
is so dependent on the personal qualifications or volition of the parties, or otherwise 
from its nature is such, that the Court cannot enforce specific performance of 
its material terms ; 

(c) a contract the terms of which the Court cannot find with reasonable 
certainty ; 


NOTES. 

232. Specific performance of a contract of lease 
cannot be decreed, if no date is fixed in the 
contract for delivery of possession. 189 I. G. 418 
=42 PX.R. 194=1940 Lah. 225. Although a 
Secretary of the District Board may establish 
that he has been wrongfully dismissed, still, as- 
suming that he has established that point, he is 
not entitled to the remedy of injunction or of 
specific performance. He cannot get the tem- 
porary injunction for restraining the Board from 
enforcing its resolution. 56 A. 573= 1934 A.L.J. 
368=1934 All- 101. 

Sec. 21 (a). — Suit to recover money payable 
under a bond or contract is not one for specific 
performance ; it is one for compensation for 
breach of contract. 19 I.C. 376 = 6 S.L.R. 148. 
A contract under which a sum of money had 
been agreed to be paid but was not paid cannot 
be specifically enforced. It is open to the pro- 
misee to sue the promisor for the recovery of 
damages on account of the failure of the pro- 
misor to perform his part of the contract. 1934 
A.L.J. 7 t 3=»934 All. 449; 1934 All. 448=1934 
A.L.J. 773 ; 1935 A.L.J. 429. A contract to 
lend or borrow money on a mortgage will not 
be specifically enforced at the instance of the 
lender or borrower. 43 G. 59=19 G.W.N. 1332. 
Seealso 12 I.G. 952 = 8 A.L.J. 1282. A suit will 
not generally lie for specific performance of a 
contract to pay money. 49 I.G. 305 = 35 M.L. 
J. 89. Suit for payment of balance of mortgage 
money does not lie. 41 M. 959 = 49 I*C. 291 = 
35 M.L.J. 489. Specific performance cannot be 
compelled where compensation is the adequate 
remedy. 131 I.G. 599 =* 93 t A. 40. But 
1933 L. I, infra. The principle that no suit to 
specifically enforce a contract to lend money is 
maintainable does not apply to the case of an 
usufructuary mortgage in which a portion of the 
consideration is left with the mortgagee to pay 
off the creditors of the mortgagor and on failure 
of the mortgagee so to do, the mortgagor sues 
to recover the amount held in trust for him. 
Nor is the failure of the mortgagee to obtain 
possession through no fault of the mortgagor any 
defence to the action. 33 P.L.R. 1085=1933^. 
I. Where the defendant, on pressure put by 
the plaintiff to repay the amount due to him 
under the promissory notes or to furnish security 
by way of mortgage, handed over the title d^^ds 
of certain properties and also wrote that, 11 the 
amount is not paid without much delay, 
execute a mortgage deed on stamp paper. 
that on the failure of the defendant to repay the 
amount, the plaintiff was entitled to a decree 
for specific performance of the contract to grant 
the mortgage of the properties. i 935 560. 

Chit-fund— Agreement by subscriber to pay 
subscriptions to stake holder— If contract to lend 
money— Suit lor money from subscriber — It 

barred. (1937) * M.L.J. 163. 


Sec. 2 1 (b). — If the performance depends 
upon volition of a person not a party to the suit, 
a decree for specific performance should not be 
granted. loi I.C. 654=1927 N. 233. A pro- 
mise, contained in an ordinary power of attorney 
that it will not be revoked except on certain 
grounds is the same as a contract to keep a ser- 
vant on hire and is not specifically enforceable. 
121 I.C* 598=1930 M. 231. It is well setded 
that a contract of personal service cannot be 
specifically enforced. Neither affirmative nor 
negative covenants between an employer and an 
employee will be enforced at the instance of 
either. A contract to employ in service as a 
medical adviser or a legal adviser is a contract 
for personal service and under S. 21 (A) is not 
specifically enforceable. The fact that the em- 
ployer is a company makes no difference in this 
respect. If the employer terminates the services 
of the employee on unreasonable or illegal 
grounds, the remedy of the aggrieved employee 
is to sue for damages and not for specific per- 
formance. 46 Mys.H.G.R. 125=19 Mys.L.J. i. 
See also 1940 Lah. 243 (managing director of 
company). By Ss. 21 {b) and 56 (f), an injunc- 
tion cannot be granted to prevent the breach 
of a contract to employ certain people. 1933 
L. 203=14 L. 330. Gourt will not make an 
order, the effect of which is to enforce specifi- 
cally any contract of personal service. 36 Bom. 
L.R. 907 = 59 B. 218=19346. 427. A contract 
for the preparation of a set of account papers 
relating to the darpatni mehal is one of which the 
Court cannot, from its very nature, enforce 
Specific performance. 59 G. 352=1932 C. 481. 
In this clause, see also 100 I.C. 399. 

Sec. 21 (c). — Incomplete contract cannot be 
enforced. 24 Bom. L.R. 466=1922 B. 404. The 
Court will not enforce a contract the terms of 
which are uncertain. 32 I.C. 53 = 20 G.W.N. 66 
(F.B.). If the essential terms of a contract are 
settled, the contract may well be regarded as 
complete and concluded and may be enforced 
or specifically performed, either as consisting 
of those terms only or together with such other 
terms and conditions as may be regarded as 
being usual in contracts of that description. 36 
G.W.N. 1108. Where the plaintiff has asked 
for specific performance of an agreement and 
the claim is excessive he may be allowed to 
succeed on the basis of an alternative claim 
for a more limited right- 10 I.C. 503=14 C.L. 
J. 627. In the absence of complete agreement 
between the parties as to the essential terms of 
the contract of lease, the latter cannot be speci- 
fically enforced. 18 I.C. 911 = 149 P.L.R, 1913. 
Where the terms of certain agreement being 
indefinite, the plaintiff would not be able to 
obtain specific performance of such an agree- 
ment in case of its breach by the defendant but 
the defendant had wholly performed his part of 
the agreement; Held, that plaintiff’s possible 
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{d) a contract which is in its nature revocable ; 

{e) a contract made by trustees either in excess of their powers or in breach 
of their trust ; 

(/) a contract made by or on behalf of a corporation or public company 
created for special purposes, or by the promoters of such company, which is in 
excess of its powers ; 

(^) a contract the performance of which involves the performance of a 
continuous duty extending over a longer period than three years from its date ; 

(A) a contract of which a material part of the subject-matter, supposed 
by both parties to exist, has, before it has been made, ceased to exist. 

And, save as provided by ^[the Arbitration Act, 1940 ], no contract to 
refer *[presen*t or future differences] to arbitration shall be specifically enforced ; 
but if any person who has made such a contract ®[other than an arbitration 
agreement to which the provisions of the said Act apply,] and has refused to 
perform it sues in respect of any subject which he has contracted to refer, the 
existence of such contract shall bar the suit.* 


Illustrations. 
to (a) — 

A contracts to sell, and B contracts to buy, a lakh of rupees in the four per cent, loan of the 
•[Central Government} : 


LEG. REF. 

* Substituted by Act X of 1940. 

•These words were substituted for the words 
**a controversy” by the Indian Arbitration Act 
(IX of 1899), S. 21. 

•Inserted by Act X of 1940. 

*The last thirty-seven words of S. 21 do not 
apply to any submission to arbitration to which 
the provisions of the Indian Arbitration 
Act, 1899, for the time being apply; see Act 
IX of 1899, S. 3. 

* Substituted by A.O., i 937 - 

NOTES. 

inability to specifically enforce the contract 
could not arise in the case. 25 N.L.R. 131 = 
117 I.C. 271 = 1929 N. 194 - * 93 * 

P 601 : 2^ C'.W.N. 320 (P.G.). As to contract 
which is void for want of mutuality, see 64 
M.LJ. 354=1933 M. 322 (.Agreement for re- 
purchase provided for only in the sale-deed). 

Sec. 21 (e). — A Court of Equity will not 

grant specific performance when a trustee liJ^ 
entered into a contract for a lease which is 
in excess of his power or has entered into a 
contract for renewal which is ultra lires. 36 
C.L.J. 48 = 27 C.W.N. 159 * See also 3G C.W.N. 
j:o8. The analogy of minority of deiUes is a 
pure fiction for which no .'luihority is to be 
found in Hindu Law itself and there is no 
principle on which on such analogy a contract, 
otherwise good and valid, can be taken out of 
the class of contracts of which specific pc’rlbr- 
n>3ncc ixisky be Rr3niccl under the luvv. 3® C.W.N* 
1108. A trustee ora person in a representative 
capacity cannot delegate his authority except 
where the employment of an agent is according 
to the usual course of business. It is open to a 
trustee or a shebait to appoint a sub-agent, but 
such appointment must only be as*a means of 
carrying out his own duties himself and not for 
the purpose ol delegating those duties by means 
of such appointment. So where the sanction of 
the trustee is necessary for a lease of the debut- 
ter properties, a contract to lease entered into 
by the agent of the trustee without reference to 
he trustee till after the contract was entered 
nto is not binding and not specifically enforce- 


able. 36 C.W.N. 1108=1933 G. 109 = 60 G. III. 
Covenant granting right to realise rent, manage 
debuttar property, and perform skeba on behalf 
of the covenantee, cannot be enforced. 1929 G. 
561. As to lease by trustees, see 16 I.C. 490. 

Sec. 21 (g). — A contract involving the perfor- 
mance of a continuous duty as medical adviser 
or legal adviser for a period of 12 years falls 
under S. 21 (5).46Mys. H.C.R. 125=19 Mys. 
L. J . I . 


w ^ ^ ^ 


----- — — *41 UUGUUICUC 

— Document set aside by Court — Specific per- 
formance not to be granted. 44 I.C. 225. 

Sec. 21 (proviso). — The proviso to S. 21 
refers only to inchoate and abortive arbitration 
and not to contract which has been admit- 
tedly earned out. 33 I.C. 554=8 L.B.R. 157. 

*537=1930 A. 

077* Where in 3 suit a compromise is arrived 
at between the parUes whereby allotment of 
shares is agreed to be made on reference to two 
vakils, the agreement in substance amounts to 
one for submission to arbitration and such a 
contract cannot be specifically enforced under 
the secuon. Where there is a contract to refer 
any subject to arbitration the exceptions to the 
section only bar a suit with regard to such sub- 
jeet. 1937 P. 232. A party to an agreement 
to refer a dispute to arbitration is not debarred 
T Dr**^g»ng an independent suit on title. 24. 
I.C. 490=^12 A. L.J. 757. See also 31 Bom. 
L.R. 1403 — '930 B. 98. S. 21 docs not apply to 
any agreement to refer to arbitration or to anv 
award governed by Sch. II, C.P. Code. 6s 1 C 
204; 33 A. 315; 35 I.C. 7«o = 9 Bur. LT 08* 
S. Hg (I) C.P.Code renders the concluding pro- 
vision of S. 21 oftheSp. Ref.Actinappliciblc 

awards governed 
by Sch. II, C.P.Code. 46 C. 1041=23 GW 

N. 716. A contract to refer a dispute To arbi- 
tration confer on the parties a right to have the 
question decided by arbitrators and not by suit. 
It is a substantive right and S. 21 bars a suit 
disposal of the reference. 41 I. C. 581 = 
33 M.L.J. 46. Where an agreement of refer- 
ence has been acted upon and terminated in 
an award, a suit for cancellation is not against 
the tenor of S. 21. That section has no app 1. 
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A contracts to sell, and B contracts to buy, 40 chests of indigo at Rs. 1,000 per chest : 

In consideration of certain property having been transferred by A to B, B contracts to open 
a credit in A^s favour to the extent of Rs. 10, 000,. and to honour A's drafts to that amount : 

The above contracts cannot be specifically enforced, for in the first and second both A and B, 
and in the third A, would be reimbursed by compensation in money. 

to (6)— 

A contracts to render persona! service to B : 

A contracts to emply B on personal service ; 

Ay an author, contracts with By a publisher, to complete a literary work i 

B cannot enforce specific performance of these contracts. 

A contracts to buy B's business at the amount of a valuation to be made by two values, one 
to be named by A and the other by B. A and B each name a valuer, but before the valuation is made, 
A instructs his valuer not to proceed i 

By a charter-party entered into in Calcutta between Ay the owner of a ship, and.^, the charterer, 
it is agreed that the ship shall proceed to Rangoon, and there load a cargo of rice, and thence proceed 
to London, freight to be paid, one-third on arrival at Rangoon, and two-thirds on delivery of the 
cat^o in London : 

A lets land to B and B contracts to cultivate it in a particular manner for three years next 
after the date of the lease ; 

A and B contract that, in consideration of annual advances to be made by Ay B will for three 
years next after the date of the contract grow particular crops on the land in his possession and deliver 
them to A when cut and ready for delivery , 

A contracts with B that, in consideration of Rs. 1,000 to be paid to him by B, he will paint 
a picture for B ; 

A contracts with B to execute certain works which the Court cannot superintend ; 

A contracts to supply B with all the goods of a certain class which B may require ; 

A contracts with B to take from B a lease of a certain house for a specified term, at a specified 
rent, “ if the drawing-room is handsomely decorated,’* even if it is held to have so much certainty 
that compensation can be recovered for its breach : 

A contracts to marry B : 

The above contracts cannot be specifically enforced. 


to (0 — 

Ay the owner of a refreshment-room, contracts, with B to give him accommodation there 
for the sale of his goods and to furnish him with the necessary appliances. A refuses to perform his 
contract. The case is one for compensation and not for specific performance, the amount and nature 
of the accommodation and appliances being undefined. 

to (d) — 

A and B contract to become partners in a certain business, the contract not specifying the 
duration of the proposed partnership. This contract cannot be specifically performed, for, if it were 
so performed, either A ot B might at once dissolve the partnership. 

to {e ) — 

is a trustee of land with power to lease it for seven years. He enters into a contract with 
B to grant a lease of the land for seven years, with a covenant to renew the lease at the expiry of 
the term. This contract cannot be specifically enforced. 

The directors of a company have power to sell the concern with the sanction of a general 
meeting of the shareholders. 

The contract to sell it without any such sanction. This contract cannot be specifically en- 


forced. , ,, 

Two trustees, A and B, empowered to sell trust-property worth a lakh of rupees, contract 
to sell it to C for Rs. 30,000. The contract is so disadvantageous as to be a breach of trust. C cannot 

enforce its specific performance. _ , . . , , 

The promoters of a company lor working mines contract that the company when formed 
shall purchase certain mineral property. They take no proper precautions to ascertain the value 
of such property — and in fact agree to pay an extravagant price therefor. They also stipulate that 
the vendors shall give them a bonus out of the purchase-money. This contract cannot be specifically 

enforced. , 

to (/) — 

A company existing for the sole purpose of making and working a railway contract for the 
purchase of a piece of land for tlie purpose of erecting a cotton-mill thereon. This contract cannot 

be specifically enforced. ^ ^ 

to {g ) — 

A contracts to let for twenty-one years to B the right to use such part of a certain railway 
made by ^ as was upon B"s land, and that B should have a right of running carriages over the whole 
line on certain terms and might require A to supply the necessary engine-power, and that A should 


NOTES. 

cation except where a person, having made a 
contract to refer a controversy to arbitration, 
has refused to perform it and institutes a suU in 
respect of the subject-matter in defiance of the 
contract. 128 LG. 755=i93oA. 87?- 
section, also 25 I.G* 73 > *5 


I.C. 402=* 130 P.W.R. 1912; 1927 L. 898. 

Procedure. — Suit for specific performance 

Trial Court holding agreement to be inadmissible 
— Appellate Court differing but affirming judg- 
ment on ground that rrlief was discretionary — 
Legality of procedure. See 34 C.W.N. 881 = 1021 
G. 171. 
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during the term keep the whole railway in good repair. Specific performance of this contract must 
be refused to B, 


to (h)— 

A contracts to pay an annuity to B for the lives of C and D. It turns out that at the date 
of the contract C, though supposed by A and B to be alive, was dead. The contract cannot be 
specifically performed. 

(c) Of the Discretion of the Court. 

22. The jurisdiction to decree specific performance is discretionary, and 

the Court is not bound to grant such relief merely 

Discretion as to decreeing because it is lawful to do so ; but the discretion of the 
specihc periormance. 1 / 1 1 i-i 

Court IS not arbitrary but sound and reasonable, 

guided by judicial principles and capable of correction by a Court of appeal. 

The following are cases in which the Court may properly exercise a dis- 
cretion not to decree specific performance : — 

I. Where the circumstances under which a contract is made are such 


as to give the plaintiff an unfair advantage over the defendant, though there may 
be no fraud or misrepresentation on the plaintiff’s part. 


Ulustrations. 

(a) A, a tenant for life of certain properly, assigns his interest therein to. B. C contracts 
to buy and B contracts to sell that interest. Before the contract is completed, A receives a mortal 
injury from the effects of which he dies the day after the contract is executed. If B and C were 
equally ignorant or equally aware of the fact, B is entitled to specific performance of the contract. 
If B knew the fact, and C did not, specific performance of the contract should be refused to B. 


NOTES. 

Sec. 22 : Scope of sf.ction. — 40 B. 69= 17 
Bom.L.R, 303; 1933 M. 736 = 65 M.L.J. 491. 

Specific performance being one which is discre- 
tionary and a relief which isgranted where parties 
come to Court with dean hands, circumstances 
which would render a transaction unfair and 
avoidable as a fraudulent preference would mate- 
rially influence the Court in decreeing specific 
performance. Contracts cnforc<'able against the 
insolvent at the date of his insolvency would be 
enforceable against the O. R. in whom the pro- 
perties vest by rc*ason of insolvency. tf)af{ M.W. 
N. 617=1926 M. 660. Sse aUo 113 I.C. 129 
(what contracts are enforceable against a recei- 
ver). When a plaintiff has alleged a contract of 
which he seeks specific p4Tf<^rin-'ince and fails to 
establish it, the Court will not make a decree 
for Specific peiforniaitce ol a diflcrent confrnct. 
29 I.C. 989=19 C.W.N. 933 - Court will not 

decree specific perf<.)rmancc ot an act which the 
defendant is not in a position to pcrffirm. 43 
C.W.N, 903. The grantintf ol sp. performance 

15 purely cli*«crctionarv an<l Courts in s-# doin« 

generally apply ccjuitable considerations and not 
merely look at the icrrns of the contract, 22 I. 
C. 910-= 18 C.W.N. See also 13 IT- (>37-^ 

16 C.L.J. .10; 'OP O 'y-N- =0, .gii O. 

324. The relief of spec jfie pc-rformance is an 
equitable relief lying in the disc rction of Court, 
and a plaintiff who sets up a false case cannot 
expect a Court of Equity to grant him such relief 
*937 M.W.N. it5». Whe-re spenlic perfor- 
mance is sought t<. be enforced against a subse- 
quent pure baser who has got a riglit of pre- 
ertiption, the Clourt should, in the exercise of its 
discretion under S. 22 refuse to decree specific 
performance. iq8 i .C. Ocjo. '1 he circumstances 
stated in S. 22 are illustrative, not exhaustive. 
10 I.C. 503—14 C.L.J. 627. A contract, which 
although not illegal, is detrimental to the 
public welfare, should not be enforced 
in equity. 10 I.C. 503. A Court can refuse sp, 
performance of a contract to sell, when plain- 
tiff fails to prove in full the agreement set up 
by him. 123 I.C. 523 =‘ 9»4 NLW N. 339. 


Illustrations — Whetmer modify Power of 
Court i.'nder Section. — The power of the Court 
under S. 22 should not be cut down by looking 
into the illustrations attached to the section. 
1930 M.W.N. 638. 

Ii.i.ustratjve Cases. — Where a decree would 
be a source of constant trouble and friction 
between the parties and might even become 
nugatory, Courts ought not to grant it. 1924 
L. 163. Discretion to refuse specific perfor- 
mance when plaintiff may get unfair advantage. 
72 I.C. 586 = 5 Lah.L.J. 307 ; or in order to 
avoid multiplicity of^suits. 44 C.L.J. 162=1926 
C. 1237. No Court would be justified in en- 
forcing specific performance against a minor 
when such enforcement would be to his detri 
ment. 38 A. 433 = 34 I.C. 298. Sale-deed 
executed but not registered owing to vendee’s 
fault — Specific performance not to be granted. 
22 I.C. 941. The jurisdiction to decree specific 
performance is discretionary and the failure of 
a beneficiary under the contract to join 
in a suit to enforce the contract is an important 
factor in deciding how that discretion is to be 
exercised. 21 I.C. 778=14 M.L.T. 495 ; 44 M. 
I.,J. 107=46 M. 148. In a contract of sale if 

title be doubtful, specific performance cannot 
be granted. 64 I.C. 87 = 4 N.L.J. 10. The 
Cfuirt can refuse specific performance of the 
contract conferring an undue advantage on the 
plaintiff and causing a hardship to the defen- 
dant not anticipated at the time of the contract. 
*7 I-C. 732= 10 A.L.J. 498. Where a contract 
of sale is entered intr* by the vendor, with full 
knowledge before a Court of law and with the 
advice of his counsel and there is no suggestion 
whatever of his having been in any way imposed 
upon, a Court of Equity will not be entitled to 
interpose its aid on the ground of mere inade- 
tjuacy of price. 194T O.W'.N. 265= 19 j i Oudh 
324. \Vhere a debtor agreed in writing to 
convey his property in liquidation of tlie whole 
debt due to him and subsequent to the execution 
of that document the creditor accepted a pro- 
perty of lesser value in part satisfaction of the 
obligation and in part payment of the sum due 
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(b) A contracts to sell to B the interest of C in certain stock-in-trade. It is stipulated that 

the sale shall stand good, even though it shoxild turn out that C*s interest is worth nothing. ^ In fact, 
the value of C's interest depends on the result of certain partnership-accounts on which he is heavily 
in debt to his partners. This indebtedness is known to A, but not to B. Specific performance of 
the contract should be refused to ^ 

(c) A contracts to sell, and B contracts to buy, certain land. To protect the land from floocfr, 
it is neceesary for its owner to maintain an expensive embankment. B does not know of this cir- 
cumstance and A conceals it from him. Specific performance of the contract should be refused 
to 

(d) A*s property is put up to auction. B requests C, A*s attorney, to bid for him. C does 
this inadvertently and in good faith. The persons present, seeing the vendor’s attorney bidding, 
think that he is a mere puffer and cease to compete. The lot is knocked down to at a low price. 
Specific performance of the contract should be refused to B. 

II. Where the performance of the contract would involve some hard- 
ship on the defendant which he did not foresee, whereas its non-perfbrmance would 
involve no such hardship on the plaintiff. * 


NOTES. 

to him, and credited that part payment accor- 
dingly, a decree for specific performance of the 
contract by conveyance of the property cannot 
be granted. J R. 234=1929 P.C. 141=47 
M.L.J. 529 (P.C.). See also 1937 M.W.N. 
1158. 

Delav and Laches, Effect of. — A plaintiff 
guilty of continuous delay is not entitled to a 
decree for specific performance. 21 I.G. 35- 
See also 42 P.L.R. 194=1940 Lah. 225 ; 1937 M. 
W.N. 1158. Mere delay in instituting a suit 
for specific performance, is not sufficient to 
defeat the plaintiff’s suit. 44 I.C. 244=4 P^** 
L.W. 192 ; 17 I.C. 399=1912 M.W.N. 1004. 
Merc delay is not a ground for refusing relief 
to the plaintiff if there has been no change in 
the status quo since the contract; but where the 
conduct of the plaintiff is such that though it 
does not amount to abandonment but shows 
waiver or acquiescence, especially when inaction 
on his part induces the defendant to change his 
position, the plaintiff ought not to be allowed 
any relief. 36 C. W.N. 285= 1932 C. 493 ' fff 
also 1933 A.L.J. 1584=1933 All. 846 ; 44 L.W. 
749=71 M.L.J. 599 ? I-C. 225— 1929 L. 

679. Plaintiff is not entitled to specific perfor- 
mance if he delays till the end of the 
period unnecessarily. 5 ® I*C. 23 (N.) ; 23 
560=26 M.L.J. 518 ? 52 P.W.R. 1915 = 27 I G. 

481. See also 51 I.C. 704=57 *. 9*9 ? 3 L- 

376 ;44 M.L.J. 107 = 46 M. 148. Time is not 
of the essence of a contract to sell immovable 
property unless expressly so stipulated at the 


time of the contract. Failure to keep 
dates assigned will not prevent a party from 
claiming specific performance unless the del^ 

has been very gross. 40 B. 289 = 43 
30 M.L.J. 186 (P.C.). Delay in suing— Altera- 
tion in value of property — Discretion of Court 
to refuse specific relief. 34 C.L.J. 364. If the 
plaintiff causes such a long delay as to the ca- 
dence of abandonment he cannot ask for specific 
performance. 50 I.C. 177 = 22 C.W.N. * 90 * 
See also 57 I.C. 763=34 C.L.J. 364* Mere 
delay is not always evidence of abandonment. 
1923 L. 694. A delay of one month in institu- 
tion of suit not ground for refusal of specific 
performance. 41 C. 852=19 C.L.J. 420. A 
suit for specific performance instituted 20 months 
after the date of the contract cannot be decreed 
on the ground of waiver. 26 I.C. 121=27 M. 
L.J. 482. A lapse of nine years is fatal to an 
action for specific performance unless the plain- 
tiff can show that the defendant is entirely to 


blame for the delay or that the real right of 
action has accrued only a short time before the 
proceedings were instituted. 48 I*A. 214=63 
I.C. 914 (P.C.). Delay in completing salo— 
Right to make time essence of contract — Earnest 
money — Return of. 25 Bom.L.R. i* 44~*924 

B. 282. ^ 

Sec. 22 , Cl. (II).— Clause (II) of S. 22 

contemplates a case where the vendor has ent^- 
ed into a contract without full knowledge of the 
circumstances. 41 C. 852 = 19 C.L.J. 420. 
improvidence or inadequacy is no hardship 
unless the bargain is so hard as to be uncon- 
scionable and its performance inequitable but if 
the hardship were brought upon by himself, the 
Court will not give him relief. 41 Cal. 852. 
See also 24 Bom.L.R. 434 = *923 B. 15. “Hard- 
ship” in cl. (II) is used in the sense of some 
collateral hardship and not merely the diminu- 
tion of purchase money. *933 736 = 65 M, 

L.J. 491. The Court has a discretion under 
S. 22 to relieve the vendor fiQpm the improvi- 
dence of his bargain, though the vendee may 
not be guilty of any fraud or misrepresentation 
in the matter. Circumstances and considerations 
with reference to which such discretion should 
be exercised stated. 1930 M.W.N. 638. Power- 
of-attorney given to husband by pardanashm’ 
lady — Purchase money, adequacy of. 13 I.C. 
637= ,6 C.L.J. 1 19. Where a Hindu apprehen- 
ding danger to his life had executed an agree- 
ment without consideration in favour of a 
• Mahomedan to cut down a pipal tree venerated 
by all Hindus for the convenient p^ing of 


the Wtazias, held, that specific performance should be 
om "refused. 115 I- C. 457= *929 A. 372 . 

Miscellaneous.— Where the trial Court has 
exercised discretion, appellate Court will inter- 
fere only if it is shown that this discretion has 
been exercised perversely, or against ju.icial 
principles. 129 I.C. 6=1930 L. 1004. Suit for 
specific performance or return of deposit rirst 
claim given ui>— Effect. 25 Bom.L.R. 1037= 
= 1924 B. 1 19. Contract for sale of equity ot 
redemption to mortgagee — Onerous terc^ — ^No 
fraud or misrepresentation — Specific relief can 
be granted. 38 C. 805 = 38 I. A. 155=21 M.L.J. 
1127 (P.C.). 

Secs. 22 , 26 and 28 . — Contract for sale of 
house — Price fixed with reference to area — Area 
found to be far less than originally contemplated 
— No m isrepresentation by plaintiff— Defendant’s 
negligence — Specific performance not to be 
refused. See 1931 M.W.N. 234. 
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Illustrations . 

(#) A is entitled to some land under his father’s will on condition that if he sells it within 
twenty-five years, half the purchase money shall go to B. A, forgetting the condition, contracts, 
before the expiration of the twenty-five years, to sell the land to C. Here the enforcement of the 
contract would operate so harshly on A, that the Court will not compel its specific performance in 
favour of C. 

(/) A and B, trustees, join their beneficiary, C, in a contract to sell the_ trust-estate to £), 
and personally agree to exone rate the estate from heavy incumbrances to which it is subject. The 
purchase money is not nearly enough to discharge those incumbrances, though, at he date of the 
contract, the vendors believed it to be sufficient. Specific performance of the con J^act should be 

refused to D. ^ 

(p) A, the owner of an estate, contracts to sell it to B, and supulates that he, A, shall not 
be obliged to’ define its boundary. The estate really comprises a valuable property, not known 
to either to be part of it. Specific performance of the contract should be refused to B unless he 

waives his claim to the unknown property. , . ... 

(A) A contracts with B to sell him certain land, and to make a road to it from a certain railway- 
station. It is found afterwards that A cannot make the road without exposing himself to litigation. 
Specific performance of the part of the contract relating to the road should be refused to B, even 
though it may be held that he is entitled to specific performance of the rest with compensation for 

loss of the road. , . . . • . 

(i) A a lessee of mines contracts with By his lessor that at any time during the continuance 

of the lease B may give notice of his desire to take the machinery and plant used in and about the 

mines, and that he shall have the articles specified in his notice delivered to him at a valuation on 

the expiry of the lease. Such a contract might be most injurious to the lessee s business, and specific 

performance of it should be refused to B, ... i. i j 

( i) A contracts to buy certain land from B. The contract is silent as to access to the land. 

No right of way to it can be shown to exist. Specific performance of the contract should be refused 

(f.) contracts with B to buy from B's manufactory and not elsewhere all the goods of a 
certain class used by A in his trade. The Court cannot compel B to supply the goods but if he docs 
not supply them, A may be ruined, unless he is allowed to buy them elsewhere. Specific perfor- 
mance of the contract should be refused to B. 

The following is a case in which the Court may properly exercise a dis- 
cretion to decree specific performance : j , 

III. Where the plaiiuilf has done substantial acts or sutiered losses in 

consequence of a contract capable of specific performance. 

' Illustration. 

A sells land to a railway company, who contract to execute certain works for his convenience. 
The company "take the land and use it for their railway. Specific performance of the contract to 
execute the works shouUl be decreed in favour of .-1. 

{d) For whom Contracts may be specifically enforced. 

23. Except as otherwise provided by this Chapter, 
Who may obtain specific specific performance of a contract may be obtained 

performance. by 

(/i) any party thereto ; 

(b) the rci^rcscntative in interest, or the principal, of any party thereto : 
provided that, where tlic learning, skill, solvency or any personal quality of such 

of the co-contracting vendees refuses to join in 


NOTMS. 

Sec 23 * Ili-vstrative Ceases, — A creditor is 
entitled to ’sue for the debt from an alienee of 
the debtor who had undertaken to pay oH the 

debt. 41 C. i37=«7C'V.N. i i 43 ; 3 ^ ?a 3 

= 26 MIT 127. A minor, on attaining 
majority,' cannot obtain and enforce specific 
performance of a contrac t made during minori ty. 

55 I.C. 377 = 3» M.L.J. 77 ; 3‘) O.yyz (P.C ). 

Contract for sale by manager of a joint Hindu 
familv if can be enforced by the minor mem- 
bers ^’i» N.I -li. 67=t' 22 N. 103 - Ihe word 
‘any* in S. 23 indicates one out of a number 
of persons niorc than two. Where one or more 
co-contractors want to enforce specific perfor- 
mance of the contract against the will of the 
others tiicy tan do sounder S. 23 of the Act. 
It is not necessary therefore that all the co- 
contractors should be arrayed on the same side 
for obtaining specific performance of contract. 
It is enough if all persons who arc parties to 
the contract are before the Court. Where one 


the sale to be executed in their favour jointly, 
and the other contracting vendees bring a suit 
for specific performance of the contract, the suit 
being one to enforce the original contract as a 
whole, there is no variation in the contract and 
tlic suit is not one to enforce the contract piece- 
meal. The other willing co-contracting vendees 
have a right to sue for specific performance 
of the contract even though one of the co-con- 
tractors refuses to join them in the sale. I.L.R. 
(« 938 ) Nag. 41 = 1937 Nag. 186. I n a suit for 
specific performance it is not a valid defence 
that the person who entered into contract has 
no beneficial interest but is a benamidar. 29 !♦ 
C. 12 = 28 M.L.J* 617. All contracts capable of 
specific performance excepting those of the class 
prohibited by 23 are assignable. 33 I.C« 696 
= 19 M.L.T. 329. 

Sec. 23 (b). — A decree for specific perform- 
ance operates in favour of both parties ; and 
the defendant as much as the plaintifT, en- 
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IS a material ingredient in the contract, or where the contract provides that 
his interest shall not be assigned, his representative in interest or his principal 
shall not be entitled to specific performance of the contract, unless where his part 
thereof has already been performed ; 

(c) where the contract is a settlement on marriage, or a compromise of 
doubtful rights between members of the same family, any person beneficially entitled 
thereunder ; 

(d) where the contract has been entered into by a tenant for life in due 
exercise of a power, the remainderman ; 

(e) a reversioner in possession, where the agreement is a covenant entered 
into with his predecessor in title and the reversioner is entitled to the benefit of 
such covenant ; 


( f) a reversioner in remainder, where the agreement is such a covenant, 
and the reversioner is entitled to the benefit thereof and will sustain material injury 
by reason of its breach ; 

(g) when a public company has entered into a contract and subsequently 
becomes amalgamated with another public company, the new company which 
arises out of the amalgamation ; 

(k) when the promoters of a public company have, before its incorporation, 
entered into a contract for the purposes of the company, and such contract is 
warranted by the terms of the incorporation, the company. 

(e) JF'or whom Contracts cannot be sperijically enforced. 

Personal bars to the relief. . 24- Specific performance of a contract cannot 

be enforced in favour of a person — 


NOTES. 

titled to execute the decree. 59 C. 501 = 1932 
P* 579 * Where a person has only a personal 
interest which he cannot assign, his assignee can 
in no sense be regarded as his representative as 
to be entitled to obtain specific performance 
under S. 23 (i). 1930 A. L.J. 799=1930 A. 101. 
See also 191 I,C. 139. A contract is ordinari- 
ly assignable, and under S. 23 {b) specific 
performance of a contract may be obtained by 
the representative in interest of any party there- 
to, excepting in cases where any personal qual- 
ity of such party is a material ingredient in the 
contract or where the contract provides that the 
interest shall not be assigned. Where on a sale 
the' vendor obtains an agreement from the ven- 
dee to reconvey the property on certain terms 
and he assigns that right to obtain reconveyance 
to his own daughter the vendee is bound to re- 
convey on her complying with the conditions 
and is not entitled to demand further money 
for doing something which he was bound to do. 
1942 N.L.J. 322. In a contract for sale, learn- 
ing, skill, etc.j of a party thereto is not a mate- 
rial ingredient. Such a contract can therefore 
be assigned and it can be enforced by the re- 
presentative in interest of a party in absence of 
any agreement to the contrary. 27 A. L.J. 1196 
= 1929 A. 817. Where a contract between A 
and B is broken by B, but is such as its specific 
performance can be obtained by the right 
that A possesses is not a mere right to sue but 
a right to get specific performance, which can be 
validly assigned and the assignee can enforce the 
contract specifically against B. (3 L.W. 435 > 
Expl. and Rel. on.) 116 I.C. 848=1929 M. 251. 
See also 37 P.L.R. 58=1935 L. 181. Where a 
person sells his land or house to another person 
and the latter enters into a contract to convey 
the property back to the vendor or his heirs, the 
right to obtain a reconveyance from the vendee 
or his heirs is ordinarily assignable even to a 


stranger who can enforce it by a suit. But 
where the intention of the parties is that the 
vendor or his heirs alone should be given the 
right of repurchasing the property, the assignee 
outside the family cannot eriforce the contract 
specifically. (55 I. A. 243, applied; 10 Cal. 30 
(P.C.); 42 B. 344 and 35 Bom. 258, Ref.) 36 
Bom.L.R. 290=1934 Bom. 171. See also I.L.R. 
(1940) Bom. 674=42 Bom.L.R. 653=1940 Bom. 
339. S. 23, Cl. (b) permits the representative in 
interest of a party to an agreement to sue for its 
specific performance. 37 P.L.R. 58=1935 L. 
181. Assignment of right by heir of vendor on 
his death to plaintiff — If plaintiff can claim 
specific performance. See roo I.C. 399. On this 
Cl. (b)f see also M. 387 = 51 M.L.J. 229. 

Sec. 23 (c). — There is neither principle nor 
authority which would justify a Court in hold- 
ing that there can be no compromise of doubt- 
ful claims between members of the same family, 
falling under S. 23 (c) unless it is between all 
the members of the family. S. 23 (c) was speci- 
fically designed to meet such cases as where 
senior members of a family compromise a dis- 
pute regarding the rights both of themselves 
and of the other members of their respective 
branches. 21 Pat. 377=1942 P. W.N. 149. 
Rowland, J. — S. 23 (c) was not reconcilable with 
the rule in Tweddle v. Atkinson, and where the 
two conflict, the statute [S. 23 (r)] must pre- 
vail. 21 Pat. 377=1942 P.W.N. 149. S. 23 (r) 
is exception to rule that third party to contract 
cannot sue. 21 Pat. 377. A Burmese Buddhist 
can file a suit for specific performance of an 
ante nuptial contract entered into by the parents 
of both sides. 8 R. 266= 1930 R. 172. [32 A. 
410 (P.C.); 1928 R. 286, Rel. on.] 

Sec. 24 . — If time is essential in a contract for 
sale of land, the defaulting party cannot claim 
specific performance ; on the contrary the other 
party can make the claim though the default is 
slight. 38 I.C. 123 (P.G.). No specific perform- 
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(a) who could not recover compensation for its breach ; 

(b) who has become incapable of performing, or violates, any essential 
term of the contract that on his part remains to be performed ; 

(r) who has already chosen his remedy and obtained satisfaction for the 
alleged breach of contract ; or 

(d) who, previously to the contract, had notice that a settlement of the sub- 
ject matter thereof (though not founded on any valuable consideration) had been 
made and was then in force. 

Illustrations — 

to clause (a)— 

A in the character of agent for B enters into an agreement with C to buy C*s house. A is 
in reality acting, not as agent for B but on his own account. A cannot enforce specific performance 
of this contract. 

to clause (i) — 

A contracts to sell B a house and to become tenant thereof for a term of fourteen years from 
the date of the sale at a specified yearly rent. A becomes insolvent. Neither he nor his assignee 
can enforce specific performance of the contract. 

A contracts to sell B a house and garden in which there are ornamental trees, a material 
clement in the value of the property as a residence. A, without B’s consent, fells the trees. A cannot 
enforce specific performance of the contract. 

A, holding land under a contract with B for a lease commits waste, or treats the land in an 
unhusbandlikc manner. A cannot enforce specific performance of the contract. 

A contracts to let, and B contracts to take, an unfinished house B contracting to finish the 
house and the lease to contain covenants on the part of A to keep the house in repair. B finishes 
the house in a very defective manner ; he cannot enforce the contract specifically though A and B 
may sue each other for compensation for breach of it. 

to clause (c) — 

A contracts to let, and B contracts to take, a house for a specified term at a specified rent. 
B refuses to perform the contract. A thereupon sues for, and obtains, compensation for the breach. 
A cannot obtain the spccifi performance of the contract. 

. . . II 25. A contract for the sale or letting of property, 

by one who has no title or whether moveable or immoveable, cannot be specifically 
who is a voluntary settler. enforced in favour of a vendor or lessor — 


NOTES. 

ance will be granted if the plaintiff cannot com- 
plete the agreement by doing what remained 

to be done under it by him. 43 G. 990 ~ 4-3 
A. 108=31 M.L.J. 248 (P.C.). Plaintiff must 
show readiness to do his part of the contract 
up to decree — English law is also the same. 
55 I.A. 36 o-=52 B. 597 * . I” a bilateral 
contract, the party repudiating his 
the contract cannot enforce it. 2.^ 

See also 3 O.W.N. 884=1927 O- 
The onus Ucs on the plaintiff to prove 
that he was ready to perform his part of the 
contract. 9 I. C- 243- On this sevuon, see also 
20 L.W. 884=1924 233; 3 P- 698. If on 

the purchaser refusing to complete the contract, 
the vendor forfeits the earnest money paid by 
him and rejects his offer to tender documents, 
the acts of the vendor may amount to an ex- 
pression of intention to rescind the contract and 
exclude pro tanto the idea of specific perform- 
ance but do not disentitle him to relief by 
specific performance under S. 24 \b) ana (c) of 
the Specific Relief Act. 1 here is no ‘incapa- 
city’* to perform within the meaning of S. 24 
(6) where the vendor h.ad already performed 
his’part of the contract by putting the purchaser 
into possession of the property and nothing re- 
mained but the matter ol executing the convey- 
ance. Nor can the vendor be deemed to have 
“chosen his remedy and obtained satisfaction’* 
within the meaning of S. 24 (c) under this 

clause, mere choice of remedy is no bar to an 
action for specific performance if satisfaction has 
not been obtained. (55 I.A. 360, explained.) 
44 C.VV.N. 541. 

C.C.M .— 576 


Sec. 24 (c). — Defendant indebted to plaintiff 
on pro-notes — Agreement by him to sell his 
shop to plaintiff — Plaintiff suing defendant on 
pro-notes and attaching shop before Judgment 

not disentitled from claiming specific relief 

Doctrine of election. 167 I.G. 657=1937 All. 
161 . 

Sec. 24 111 . (a). — A contract to be specifically 
enforced by tixe Court must be mutual, that is 
to say, such that it might, at the time it was 
entered into, have been enforced by cither of 
the parties against the other of them. A guar- 
dian’s contract for sale or purchase on behalf 
of the minor is not enforceable by or against 
the minor. A contract for sale of immovabie 
property is purely of a personal character and 
as no personal liability can be imposed on the 
minor, it follows that the minor cannot be 
Compelled to perform such a contract. The 
purchaser cannot claim compensation from the 
minor for the breach of the contract. If that is 
so, S. 25-A debars the purchaser from claiming 
the relief of specific performance against the 
minor. I.L.R. (1940) Nag. 55=1939 Nag. 265. 

bee. Z 5 . — buyer of immovable property is 
not bound to complete ihe sale if there arc 
defects iri tlic property or in the title to the pro- 
perty which are material and also latent, that 
is to say, not discoverable by the exercise of 
j™inary care or if the title is not free from 
doubt. A vendor, who had himself purchased 
*^he property from a Hindu widow in possession 
under her husband’s will which was unsigned 
and unattested and the construction of which 
was open to reasonable doubt as to whether it 
created an absolute estate or only a limited 
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(a) who, knowing himself not to have any title to the property, has con* 
tracted to sell or let the same ; 

(b) who, though he entered into the contract believing that he had a good 
title to the property, cannot, at the time fixed by the parties or by the Court for 
the completion of the sale or letting, give the purchaser or lessee a title free from 
reasonable doubt ; 

(<;) who, previous to entering into the contract, has made a settlement 
(though not founded on any valuable consideration) of the subject-matter of the 
contract. 

Illustrations. 

(а) Ay without C*s authority, contracts to sell to B an estate which A knows to belong to C, 
A cannot enforce specific performance of this contract, even though C is willing to confirm it. 

(б) A bequeaths his land to trustees, declaring that they may sell it with the consent in 
writing of B. B gives a general prospective assent in writing to any sale which the trustees may 
make. The trustees then enter into a contract with C to sell him the land. C refuses to carry out 
the contract. The trxistees cannot specifically enforce this contract as in the absence of B's consent 
to the particular sale to C, the title which they can give C is, as the law stands, not free from reason- 
abl doubt. 

(c) Ay being in possession of certain land, contracts to sell it to Z'- enquiry it turns 

out that A claims the land as heir of By who left the country several years before, and is generally 
believed to be dead, but of whose death there is no sufficient proof. A cannot compel Z specifically 
to perform the contract. ^ 

(rf) Ay out of natural love and affection, makes a settlement of certain property on his brothers 
and their issue, and afterwards enters into a contract to sell the property to a stranger. ,/4 cannot 
enforce specific performance of this contract so as to override the settlement and thus prejudice the 
interests of the persons claiming under it. 

(/) whom Contracts cannot be specifically enj'orcedy except with a variation. 

26 . Where a plaintiff seeks specific performance of a contract in writing, to 

which the defendant sets up a variation, the plaintiff can- 
Non-enforcement except obtain the performance sought, except with the varia- 

with variation. tion so set up, in the following cases (namely) : — 


NOTES. 

estate, cannot be said to have made out his 
title beyond reasonable doubt; the vendee is 
therefore entitled to repudiate the agreement, 
which consequently cannot be specifically enfor- 
ced. 59 B. 83 = 36 Bom.L.R. 1041 = 1935 B. 16. 
In the case of a contract for the sale of im- 
movable property, marketable title means a 
title free from reasonable doubt. 24 Bom.L. 

078=19233. 148. Title free from reason- 
able doubt: 33 Bom.L.R. 1377 - A **tttlefree 
from reasonable doubt." means a marketable title 
which can at all times be forced upon an un- 
willing purchaser. But specific performance 
should not be decreed if, in the opinion of the 
Court the title may fairly and reasonably be 
questioned by other competent persons, though 
the Court itself takes a favourable view of 

36 Bom.L.R. 1041 = 1935 B. i 6 = 59 B. 83. Title 

to the satisfaction of purchaser’s attorney Effect 
of. 33 Bom.L.R. 1377=19328. 51- A decree 
for specific performance of a contract for sale 
of land should not only direct the main inquiry, 
a rule should also direct a secondary inquiry 
as to when a good title was shown (i.e.y all me- 
ters essential to the title are stated in the ab- 
stract). 59 C- 536=1932 G. 516. The vendee 
can enforce specific performance of a contract 
to sell, even though he is not in possession ot 
the sale-deed, provided he is able to prove the 
terms of his agreement. 137 I.C. 4i = *932 L. 
276. Sec. 25 (6) expressly lays down the test 
to be applied in determining whether the v^- 
dor is able to convey a title free from doubt, 
and it is not safe to attempt to paraphrase it. 
When a vendor’s title depends not upon a ques- 
tion of law but upon proof of a disputed tact, 
that fact must be proved, and if the vendor 


does not prove it, he cannot be held to have 
made out a good title. The mere fact of know- 
ledge on the purchaser’s part of earlier trans- 
actions relating to the source and the nature of 
the vendor’s title would not disentitle the pur- 
chaser to insist upon proof of the vendor’s title 
unless he had agreed to limit the nature of the 
inquiry into title or had agreed to accept what- 
ever title the vendor had. > 94 ® M.W.N. 14 
=A.I.R. 1940. Mad. 739. Agreement for lease 
— Defective title of lessor — Return of premium 
paid. See 35 C.W.N. 1246= 1931 P.C. 299=61 
M.L.J. 699 (P.C.) 

Secs. 25 (b) and 18 (b). — Where at a time 
when a contract to sub-lease for five years was 
entered into, the lessor had only two years to 
run under his own lease, but under the terms 
of his unexpired lease he had a right to renew 
the lca,se and subsequent to the contract to 
sub-lease he got a renewed lease in accordance 
with those terms for another period, his claim 
for specific performance of the contract to sub- 
lease cannot be refused on the ground that he 
is not in a position to give the lessee a title 
free from reasonable doubt. I.L.R. (1936) ^ 

563 = 42 C.W.N. 97 = .A.I.R. T938 Cal, 136. 

Bukden of Proof. — When the plaintiff pro- 
ves in a suit for specific performance of a 
contract of sale, the onus of proof that a Uurd 
party has subsequently purchased the property 
bona fide and without notice, is on the party 
who claims to be such purchaser. 15 P-L.X. 
469=1934?. 5 > 6 - See also 61 115 — >934 

P.C. 68=66 M.L.J. 255 (P.C.). On ffiis secu^ 
see also 47 B. 369=24 Bom.L.R. 978; 86 I.C. 
805=1925 S. 342; no I.C. 564. 

Sec. 26 : Scope op. — 12 C. 152. The plaintiff 
in a suit for specific performance must show 
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(а) where by fraud or mistake of fact the contract of which performance 
is sought is in terms different from that which the defendant supposed it to be 
when he entered into it ; 

(б) where by fraud, mistake of fact, or surprise the defendant entered into 
the contract under a reasonable misapprehension as to its effect as between himself 
and the plaintiff ; 

(c) where the defendant, knowing the terms of the contract and under- 
standing its effect, has entered into it relying upon some misrepresentation by 
the plaintiff, or upon some stipulation on the plaintiff’s part, which adds to the 
contract, but which he refuses to fulfil ; 

(d) where the object of the parties was to produce a certain legal result, 
which the contract as framed is not calculated to produce ; 

(e) where the parties have, subsequently to the execution of the contract, 

contracted to vary it. 

Illustrations. 

(a) Af B and C sign a writing by which they purport to contract each to enter into a bond 
to D for Rs. I ,ooo. In a suit by £>» to make A, B and C separately liable each to the extent of Rs. i ,000 
they prove that the word “ each ” was inserted by mistake ; that the intention was that they should 
give a joint bond for Rs. 1,000. D can obtain the performance sought only with the variation thxis 

set up. _ » . »i. 

(b) A sues B to compel specific performance of a contract in writing to buy a dwelling- 

house. B proves that he assumed that the contract included an adjoining yard, and the contract 
was so framed as to leave it doubtful whether the yard was so included or not. The Court will refuse 
to enforce the contract, except with the variation set up by B. 

(c) A contracts in writing to let to S a wharf, together with a strip of A*s land delineated 
in a map. Before signing the contract, B proposed orally that he should be at liberty to substitute 
for the strip mentioned in the contract another strip of A's land of the same dimensions, and to this 
A expressly assented. B then signed the written contract. A cannot obtain specific performance of 
the written contract, except with the variation set up by B. 

(d) A and B enter into negotiations for the purpose of securing land for B for his life, with 
remainder to his issue. They execute a contract, the terms of which are found to confer an absolute 
ownership on B. The contract so framed cannot be specifically enforced. 

(r) A contracts in writing to let a house to B, for a certain term, at the rent of Rs. too per 
month,^ putting it first into tenantable repair. The house turns out to be not worth repairing ; so, 
with B's consent, A pulls it down and erects a new house in its place : B contracting orally to pay 
rent at Rs. 120 per mensem. B then sues to enforce specific performance of the contract in writing. 
He cannot enforce it except with the variations made by the subsequent oral contract. 

((7) Aqainst whom contracts may be specifically enforced. 

27. Except as otherwise provided by this Chapter, 

Relief against parties and n ^ i 

persons claming under them specific performance of a contract may be enforced 
by subsequent title. against 


NOTES. 

that he does not require the other party to do 
an act which he cannot lawfully do. 20 C.W 
N. 929 = 36 I.C. 655. Where specific perfor- 
mance is asked for, the law provides that plain- 
tiff must do equity and extends the provisions 
of the Evidence Act by giving the defendant 
opportunity to prove the variation set up. 1922 

B. 336 (O' 29 M.L.J. 123 = 29 I.C. 

449 * 

Sec. 27 . — Party disabled. See 17 C. 223 (P. 

C. ). Insolvent. See 15 M.L.T. 92 = 21 I.C. 

576; 1923 C. 324; 1928 M.W.N. 617=1928 M. 
860. Widow. 16 C.W.N. 247. Receiver. 1928 
M.W.N. 617=1928 M. 860. Under S. 27 the 
onus of proving that subscciuent vendee was a 
bona fide purchaser without notice lies on the 
defendant, and his subsequent registered sale- 
deed has no priority over even an oral contract 
for sale in favour of the plaintiff. 38 A. 184 = 
32 I.C. 953. See also 123 I.C. 86= 1930 L. 997; 
131 1.0, 289=1931 L. 227; 9 P. 4i7=t23 I.C. 
158; 12 L. 328; 1930 P. 452; 1926 C. 744; 134 

I.C. 211=34 L.W. 669. An agreement of sale 
of the immovable property of a Hindu minor en- 
tered into on his bch^f by the natural guardian 


is not specifically enforceable against the minor 
even though the transetion was entered into for 
necessity binding on the minor. Nor can the 
agreement be enforced against a subsequent pur- 
chaser, who took with notice of the suit agree- 
ment. 1928 M. 407 = 34 M.L.J. 412. But see 
also 1935 P. 237, contra. 26 M.L.J. 218 = 23 I-G. 
621; 14 N.L.R. 27 = 43 940J 44 I-C. 470 = 4 

P.L.W. 152. Where a subsequent vendee has paid 
only a small part of the sale consideration before 
he had notice of previous contract and pays the 
bulk of the consideration after notice, it is impos- 
sible to hold that he is acting in good faith 
or is a person who has paid his money 
without notice of the original contract so 
as to be entitled to the protection giv’cn 
by S. 27 {b) of (he Act. 1934 A.LJ. 871 

— •934 A. 1045. The burden of proof is on the 
plaintiff to prove notice. The defendant is not 
bound Jo prove a negative, namely, that he had 
no notice. 25 Bom. I.R. 375 = 1923 B. .j-io; 107 I. 
C. 234=1928 All. 307 ; but sec 1935 Kang. 12 
= 154 I.C, 474 Constructive notice — Oral 

agreement followed by delivery of possession. 
See 1923 B. 13. Of contents of deeds, see 26 C. 
W.N. 46. Registration, how far notice. See 48 
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(a) either party thereto ; 

{b) any other person claiming under him by a title arising subsetjuently 
to the contract, except a transferee for value who has paid his money in good feith 
and without notice of the original contract ; 

(r) any person claiming under a title which, though prior to the contract 
and known to the plaintiff, might have been displaced by the defendant ; 

{d) when a public company has entered into a contract and subsequently 
becomes amalgamated with another public company, the new company which 
arises out of the amalgamation ; 

(<?) when the promoters of a public company have, before its incorporation, 
entered into a contract, the company : provided that the company has ratified 
and adopted the contract and the contract is warranteed by the terms of the in- 
corporation. 

Jlltistrations. 
to clause (ft) — 

A contracts to convey certain land to B by a particular day. A dies intestate before that 
day without having conveyed the land. B may compel A's heir or other representative in interest 
to perform the contract specifically. 

A contracts to sell certain land to B for Rs. 5,000. A afterwards conveys the land for Rs. 6,000 
to C, who has notice of the original contract. B may enforce specific performance of the contract 
as against C. 

^ A contracts to sell land to B for Rs. 5,000. B takes possession of the land. Afterwards A sell 

It to C for Rs. 6,000. C makes no enquiry of B relating to his interest in the land. B's possession 
15 sufficient to affect C with notice of his interest, and he may enforce specific performance of the 
contract against C. 

A contracts, in consideration of Rs. 1,000 to bequeath certain of his lands to B. Immediately 
after the contract A dies intestate, and C takes out administration to his estate. B may enforce specific 
performance of the contract against C. 

A contracts to sell certain land to B. Before the completion of the contract, A becomes a 
lunatic and C is appointed his committee. B may specifically enforce the contract against C. 

to clause (c) — 

Ay the tenant for life of an estate, with remainder to B, in due exercise of a power conferred 
by the settlement under which he is tenant for life, contracts to sell the estate to C, who has notice 
of the settlement. Before the sale is completed, A dies. C may enforce specific performance of the 
contract against B. 

A and B are joint tenants of land, his undivided moiety of which“either may alien in his life- 
time, but which, subject to that right, devolves on the survivor. A contracts to sell his moiety_to 
C and dies. C may enforce specific performance of the contract against B. 


NOTES. 

C. 1=25 C.W.N. .^9 (P.C.). See also 1927 A. 
357. Every person can be compelled specifically 
to perform the contract whose title to the pro- 
perty such as it may be, might be defeated by 
the election or will of the person who has con- 
tract to sell. 112I.C. 257. Performance of a 
contract can be specifically enforced as against 
the subsequent purchaser who has notice^ of the 
previous contract, provided the contract is valid 
and the fact of notice has been proved. 1935 
P. 237. When contract is enforceable against 
receiver: see 113 I.C. 129. Where a suit for 
specific performance is decreed against the 
vendor and the subsequent purchaser with 
notice, the proper course is to direct both the 
defendants to execute a conveyance in favour of 
the plaintiff. 34 C.W.N. 698=193* C. 67. The 
contesting defendants to a suit for .specific per- 
formance cannot object to specific performance 
of the contract on the ground that some of the 
defendants with whom the agreement was made 
were no parties to the contract in question.^ 34 
C.W.N. 698=1931 C. 67. Judgment-creditors 
of the tenant who have attached the properties 
in execution are not transferees of that property 
for value, within the meaning of S . 27 of the 
Act. 1935 R. 126. 

Miscellaneous.— I t cannot be said that a 
party to an agreement of sale cannot enforce 
specific performance of the contract merely 


because there is provision for payment of dama- 
ges under the agreement. 12 L. 328=1931 L. 
227. Where the tenants in possession of the 
property after the expiry of the lease alienated 
the property to another, and a person who 
obtained an agreement to sell from the landlord 
sued for specific performance and impleaded 
the tenants and their vendee also who asserted 
right of ownership as parties to the suit, heldy 
that specific performance could be decreed 
against the tenants also, though notice to quit 
was not given to determine their tenancy, inas- 
much as they had forfeited the tenancy by the 
alienation. 112 I.C. 257. 

Sec. 27 (b). — Agreement for sale — Subse- 
quent mortgage — Notice of prior contract- 
specific performance of agreement to sell— 'Mort- 
gage whether can be enforced against property 
sold — Registration as notice. See 25 A.L.J. 294 
= 1927 A. 357 ; 1926 M. 120 ; 132 I.C. 450= 
1931 N. 60. Right of third person to sue on 
contract. See A.L.J. 401 = 1926 A. -352. S. 27 
(ft) merely enacts ' the English equitable rule 
which allows a later legal title to prevail over 
an earlier equitable title in the case of a^ bona 
fide purchaser for value without notice; but if the 
title is not complete, there is no room^ for the 
application of this rule and in completing title 
in India, registration is necessary. Where a 
vendor entered into two contracts for the sale of 
certain property of the value of more than 
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Subject to the provisions of this Chapter, where a contract to lease 

Specific performance in case property is made in wridng signed by 

of part performance of contract parties thereto oi on their behalf, either party 

to lease. rn^Yj notwithstanding that the contract, though required 

f. registered, has not been registered, sue the other 

lor specific performance of the contract if. — 

(a) where specific performance is claimed by the lessor, he has delivered 
possession of the property to the lessee in part performance of the contract * and 

(b) where specific performance is claimed by the lessee, he has ’in part 

performance of the contract, taken possession of the propertv, or, being alr^dv 
m possession, continues in possession in part performance of the contract and 
has done some act in furtherance of the contract ; ’ 

Provided that nothing in this section shall affect the rights of a transferee 
for consideration who has no notice of the contract or of the part performance 

This section applies to contracts to lease executed after the first day of 
April, 1930 J. ^ 

(/f) Against whom Contracts cannot be specifically enforced. 
t*,u . I Specific performance of a contract cannot he 

pellid"* trperfmm."° 'enforced against a party thereto in any of the following 

CciSCS * 


(a) if the consideration to be received by him is so grossly inadequate 
with reference to the state of things existing at the date of the contract, as to be 
either hy itself or coupled with other circumstances evidence of fraud or’ of undue 
advant age taken by the plaintiff ; 

ance was not paid in any year but did not con- 
tain any condition that, after delivery of posses- 
sion, the executant’s liability for maintenance 
was discharged, it follows that the right in the 
field was not transferred to the plaintiff. Such 
an agreement cannot be specifically enforced as 
against a bona fide purchaser of the field for 
value and without notice of the plaintiff’s claim 

* 93 * N. 60. *‘Any other person 
claimxnfi under Aim”— .\Vhcther legal representa- 
tives of deceased are included under. 7 R 
— 1929 R-. 274 - The receiver in insolvency is a 
person claiming under the insolvent and a con- 
tract entered into by the latter at the time of 
purchasmg certain property is enforceable against 
the reccivor of a transferee from him with notice. 
*33 l-C- 54 ** So where the sanction of the 
trustee IS necessary for a lease of the debutter 
properties, a contract to lease entered into by the 
agent of the trustee without reference to the 
trustee till after the contract was entered into is 

cTvV^n'^wos"*^ not specifically enforceable. 36 

Sec. 27 -A. Scope — Equity of part-perfor- 
mance — Nature and extent of — T P An <5 
53-A — Distinction. 41 C.VV N 

l&Hf- ■ Cal 563.' all?I.L.R. 

lessor and the lessee to enforce spefificaHv I 
c ontract to grant a lease by compelling regisu-a- 

rlSh’t "hZ"" P^'-<-parfo?ma„fe. ®That 

right, however, applies only to coniracts to lease 

28 .— The plaintiff and defendant entered 
rhl Tor sale of a house belonging to 

the latter fixing the price at so much per square 
toot. Su bsequcntly on actual measurement, the 
area of the house was found to be much less 
than what was considered by the parties, to be 


LEG. REF. 

’S. 27-A inserted by Act XXI of 1929. 

NOTES. 

Rs. 100 and the later transferee had merely 
obtained an unregistered conv’eyance witliout 
notice of the earlier contract: hetd that the later 
transferee was not **a transferee without notice” 
within the meaning of S. 27 (A) as his title was 
not complete. ii P.L.T. 121 = 1930 P. 181 ; 
also 1936 Mad. 949 ; 139 I.C. 714=1932 A. 

^94 1 *932 A.L.J. O53. Where a transferee has 
knowledge of such facts as would put Iiim on 
inquiry, which, if prosecuted would have dis- 
closed a previous agreement, such transferee is 
not a transferee without notice of the original 
contract. 59 I. .A. 386=13 L. 687=1932 P.C. 
228 = 63 M.L..J. C94 (P.C.). .A vendee whose 
suit for specific- performance is barred cannot 
recover possession of the property sold from a 
subscejuent pure hasf-r c>f the property witli notice 
of the agreement to sell, i 1 6 I.C. yo = i gaQX. 298. 
In a suit for specific performance of a contract, 
if the plaintiff proves his prior contract, the bur- 
den of proving a .subsequent bona fide tranter for 
value without notice under S. 27 (A) lies on tfic 
part alleging it. \'cry little cv’iclencc on the 
party of the defendant of want of knowledge of 
the plaintiffs contract would discharge the onus 
and shift it on to the plaintiff. Held, also that 
the plaintiff being admittedly in possession it was 
the bounden duty of the defendants to inejuire 
from the plaintiff as regards the nature of his 
possessiejn before they can be held to be* bona fide 
purchasers for value. t 19 I.C. 70= 1929 P. 300. 
See also 36 C.W.N. 1002 ; 42 C.W.N. 1090 ; I.L. 
R. (19.^0) Kar. .^06 ; 40 C. 565 ;9 P. 417=1930 
P.452. On this section, see also 2y A.L.J. 1255 
= 1929 A. 667. Where a document gave the 
plaintiff an option to claim po.sscssion of a cer- 
tain field in case tiic amount fixed for mainten- 
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{b) if his assent was obtained by the misrepresentation (whether wilful 
or innocent), concealment, circumvention or unfair practices, of any party to 
whom performance would become due under the contract, or by any promise of 
such party which has not been substantially fulfilled ; 

(c) if his assent was given under the influence of mistake of fact, misap- 
prehension or surprise : Provided that, when the contract provides for compen- 
sation in case of mistake, compensation may be made for a mistake within the 
scope of such provision, and the contract may be specifically enforced in other 
respects if proper to be so enforced. 

lilustrations . — 

to clause (<r) — 

A, one of two executors, in the erroneous belief that he had the authority of his co-executor, 
enters into an agreement for the sale to B of his testator’s property. B cannot Insist on the sale being 

completed. , , , . , 

A directs an auctioneer to sell certain land. A afterwards revokes the auctioneer s authority 
as to 20 bighas of this land, but the auctioneer inadvertently sells the whole to B^ who has not notice 
of the revocation. B cannot enforce specific performance of the agreement. 

(z) 'The effect of dismissing a Suit for Specific performance. 

29. The dismissal of a suit for specific performance of a contract or part 

thereof shall bar the plaintiff’s right to sue for com- 
Bar of suit for breach after pensation for the breach of such contract or part, as 
dismissal. case may be. 

(j) Awards and Directions to execute Settlements. 

Application of preceding ^o. The provisions of this Chapter as to contracts 

sections to awards and testa- shall mutatis mutandis, apply to awards and to directions 

mentary directions to execute . * nj qj. codicil to execute a particular settlement, 

settlemenis. 

CHAPTER III. 

Of the Rectification of Instruments. 

When throutrh fraud or a mutual mistake of the. parties, a contractor 

^ other instrument in writing does not truly express 
When instrument may be their intention, either party, or his representative in 
rectified. interest, may institute a suit to have the instrument 

rectified ■ and if the Court find it clearly proved that there has been fraud or 
mistake in framing the instrument, and ascertain the real intention of the parties 
executing the same, the Court may in its discretion rectify the instrument so 
as to express that intention, so far as this can be done without prejudice to rights 
acquired by third persons in good faith an d for value. 

NOTES. 


31 


the probable area, with the result the pnee 
payable by the plaintiff was only half of the 
price expected by the defendant. 

there was no misrepresentation by the plaintitt 
and that the hardship, if any, was Jo the 
defendant’s own negligence. 
the agreement could not be considered 
cionable and that the plamtiff was entitled to 

specific performance. ^ 93 * M.W,N. 234- 
^Sec 29 ,— Where minor plaintiff's suit for 

specific performance of a contract 
by him is dismisscd:on the ground of 
mutuality for the contract, the minor can n<^er 
thcless sue for refund of the earnest rnon y 

paid bv him. 116I.C. 7 1 3= 1929 Lah, 332* 

^ Sec 31. — There are two limits to the rectifi- 
cation of an instrument: (i) when third parties 
have acquired rights in good faith and for value, 

(ct'i when a decree has been obtained upon an 
unrectified instrument and that decree has been 

executed and the 

*SrMrr350 Whire 1 purchaser, because 
oPa^thheaV^mftake in the -'e deed fa U to 
Obtain mutation of names he could that sta^ 
have institued a 5uit under S. 31 • But he was 


not bound to do so, as that section is only an 
enabling section and the fact of its not being 
made use of cannot deprive a purchaser of the 
rights conveyed to him. 14 Luck. 308=1938 O. 
W.N, io 74=A.T.R. 1939 Oudh to. Defendant 
can resist a suit for possession by pleading his 
right to rectification of the sale-deed. 39 M. 
792 = 29 M.L.J. 229. Suit for rectification of 
wrong survey number lies. 14 I.C. 404=8 N.L. 
R. 13. Where a person seeks to rectify a written 
document, containing the terms of the contract, 
it is always necessary for him to show that there 
was an actual concluded contract before the 
execution of the document which is sought to be 
rectified and that such contract is inaccurat^y 
represented in the instrument. 1930 R- 
also 59 C.L.J. 360=1934 C. 750; 1933 337 - 

The burden of proof is heavily on the person 
seeking rectification. The proof of error should 
be clear and conclusive. Rectification being an 
equitable remedy is subject to the equitable 
defence of laches on the part of the plaintift m 
seeking rectification. 54 M. 973.— * 93 * M .785 = 
61 M.L. 1 . 437 * Where there is no doubt as to 
the identity of the property covered in the mort- 
gage S. 31 will not apply, merely because the 
Tabs’ll in which the property is situate is wrongly 
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Illustrations. 

(a) Ay intending to sell to B his house and one of three godowns adjacent to it, executes a 
prepared by B^ in which, through B's fraud, all three godowns are included. Of the 
two godowns which were fraudulently included, B gives one to C and lets the other to D for a rent, 
neither^ C nor £) having any knowledge of the fraud. The conveyance may, as against B and C, 

be rectified so as to exclude from it the godown given to C ; but it cannot be rectified so as to afiect 
L> s lease. 

j ^ a marriage settlement. A, the father of B, the intended wife, covenants with C, the 
intended husband, to pay to C, his executors, administrators and assigns, during A’s life, an annuity 
of 5,000. C dies insolvent and the official assignee claims the annuity from A. The Court, on 
finding It clearly proved that the parties always intended that this annuity should be paid as a pro- 
vision for B and her children, may rectify the .settlement and decree that the assignee has no right to 
any part of the annuity. 

32. For the purpose of rectifying a contract in 
writing the Court must be satisfied that all the parties 
thereto intended to make an equitable and conscien- 


Presumption as to intent of 
parties. 


tious agreement. 

33. In rectifying 

Principles of rectification. 


i written instrument, the Court may inquire what the 
instrument was intended to mean, and what were 

, . , , , intended to be its legal consequences, and is not confined 

to the enquiry what the language of the instrument was intended to be. 

o -c r . r 34 * A contract in writing may be first rectified 

tified contract. men, if the plaintiff has so prayed in his plaint and 

the Court thinks fit, specifically enforced. 

Illustration. 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of costs. The contract con- 
tains mistakes as to the name and rights of the client, which, if construed strictly, would exclude 
B from all rights under it. is entitled, if the Court thinks fit, to have it rectified, and to an order 
for payment of the sum as if at the time of its execution it had expressed the intentioA of the parties 

CHAPTER IV. 

Of the Rescission of Contracts. 

When rescission may be sne 

adjudged. ^ “rescinded, and such rescission may be 

adjudged by the Court in any of the following cases 


LiiO. REF. 

^Thc words “in wriiing” were repealed wher- 
ever the Transfer of Property Act (IV of 1882) is 
force. See Act IV of 1882, Ss. i and 2. 


in 


NOTES. 

described. 102 I. G. 588=1927 N. 259. Even 
where a mistake in tlic deed is repeated in the 
decree on the mortgage, Court has power to 
rectify both deed and decree. 103 I.C. 384= 
1927 M. ii-M- Mortgagor in satisfaction of 
mortgage-debt selling mortgaged property to 
mortgagee — Cleriain property misdescribed in 
deed by error — ^Judgment-creditor of mortgagor 
subscqucnly purrhasing property in execution — 
Mortgagee's right to rec tification of deed. 1939 
Rang. 93. On this pf>int, see also 6 Mys.L.J. 103. 
Mistake in a compromise creeping into the decree 
can be set aside by suit. 1926 M. 1146 = 51 M. 
L.J. 464. In the absence of proof of mutual 
mistake the previous rectification of an unilateral 
instrument like a mortgage deed is not obliga- 
tory under S. 31. See 21 I. C. 429-= 
16 O. C. 213. Oral evidence is admissible 
to show that the desc ription of the property is a 
mistake. 21 I.C. 429=16 O.C. 213. A Court 
will not exercise its equitable jurisdiction to 
rectify an instrument if it is likely to prejudice 
a subsequent iona incumbrancer. 2 Pat.l.,. 
T. 64 duty of Courts in granting rectifi- 

cation, see 13 O.L.j. 45 ^- Courts have power to 
rectify errors apparent on the face of the instru- 


344 - A suit lies to 
rectify a decree based on an award which has 

been fraudulently altered after publication and 
before decree. 52 I.C. 116=% SLR iIT 
Bond executed to Court for benefit of a party—* 

Bond not assigned to him— Application to have 

bond amended dismissed— Suit for rectification 
of bond does not he as the plaintiff would be a 
stranger to the bond and would have no locus 
sUxndi to file suit. 1933 R. 337. applica- 

bility of section to a suit to set aside a decree on 
the ground of fraud. 1928. M.VV.N. 609. S. 
31 IS only an enabling section. It does not pre- 
clude a pardanashin lady from bringing a suit 
for redemption, pleading also that certain clau- 
scs m the deed of rnortgage were not explained 
to her and are not binding upon her. It is not 
necessary in such a case tor her to sue first for 
gcufica.ion of the deed. 7 Luck. 454 = 193 ^ 

CoJrt 34 — Rectification— Powers of 

Court— Suit for sale on mortgage — Wroncr des- 
cription of property— Oral evidence as to mlfake 

J 806. ^ ^ L-VV. 661 =(1938) r M.L. 

' Scope 29 Bom.L.R. 399 = 

322=1927 B. 239 - Fraud in the per- 
^ A iriaking of a contract is 

no ground for rescission of a contract and rcs- 
oraiion of parties to status quo ante. 37 B. 158=19 
I.C. 406. One who seeks to set aside a contract 
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(a) where the contract is voidable or terminable by the plaintiff ; 

(b) where the contract is unlawful for causes not apparent on its face, and 
the defendant is more to blame than the plaintiff ; 

(r) where a decree for.sj>ecific performance of a contract of sale, or of a 
contract to take a lease, has been made, and the purchaser or lessee makes default 
in payment of the purchase-money or other sums which the Court has ordered 
him to pay. 

When the purchaser or lessee is in possession of the subject-matter, and 
the Court finds that such possession is wrongful, the Court may also order him 
to pay to the vendor or lessor the rents and profits, if any, received by him as such 
possessor. 

In the same case, the Court may, by order in the suit in which the decree 
has been made and not complied with, rescind the contract, either so far as regards 
the party in default, or altogether, as the justice of the case may require. 

Illustrations — 
to clause (a) — 

A sells a field to B. There is a right of way over the field of which A has direct personal 
knowledge, but which he conceals from B. B is entitled to have the contract rescinded. 

’ to clause (6) — . 

A, an attorney, induces his client a Hindu widow, to transfer property to him for me 
purpose of defrauding B's creditors. Here the parties are not equally in fault, and B is entitled 
to have the instrument of transfer rescinded. 

36. Rescission of a contract in writing^ cannot be adjudged for mere mis- 
, . , take, unless the party against whom it is adjudged can 

Rescission for mistake. restored to substantially the same position as if 

the contract had not been made. 


LEG. REF. 

See foot-one^ p. 4607 supra, 

NOTES. . ^ , 

on the ground of fraud must ask for the wh<Me 
of it being set aside- A person who impeaches me 
contract must take it as it stands or repudi- 
ate t intoto. 95 I.C. 144— 1926. * 59 - The 

word ‘contract* in Ss. 35 and 38 is used in the 
sense of both executed and executory contracts 
i.e., transfers and promises. 40 M. 308 31 M. 

L.T. 575 (F.B.), Every sale-deed does constitute 
a contrlct. VS^berc a contract is voidable or 
terminable by the plaintiff or where it becomes 
unlawful for causes not apparent on its face, and 
the defendant is more to blame than the plain- 
tiff it can be rescinded under S. 35. 27 A.l^ 

V 1 122== 1929 A. 837. “Any person interested 

in contract’*, meaning of. 5 *®; 3 't 

-,84. See also 1933 R- 337 - Failure to pay part 
of the consideration is no ground for rescission 
of contract, though subsequent condu^ 
oarties is a ground some times. 3a o 77 

2 pat. L.T. 168. A document under which one 
oerson agrees to stifle pending prosecution of a 
non-compoundable offence can be set aside by 
him The parties in such a case are not m 

pari delicto. 73 I- C. 27 = 50 9 ' ^ 39 ' - 

specific performance — Delay in paying decree 

amount — Rescission, 47 B. 589=1923 B. 

The delay of nearly five years prior 

rescission of contract on the grounds ol the 

defects in the title of plaintiff’s vendors and 

onerous covenants is highly prejudicial to the 

defendants-vendors especially when the 

was previously seeking to enforce '^e contact 

aeainst his vendees notwithstanding the delects. 

S. 66. A decr« for specific perform^c 

directed the payment by the plaintiff of the pur- 


chase-money into Court within three weeks. 
The plaintiff committed default and applied for 
extension of time after the expiry of the time 
allowed by the decree. Held the Court had the 
power to enlarge the time; and the power can 
be exercised on sufficient cause shown even 
if the application is made after the date fixed by 
the decree. 128 I.C. 875 = 3 L.W. 347 - The words 
“in the same case” in the last sentence of S. 35. 
refer to cl. (r). 59 M»L.J. 35 * » *9 S.L.R. 281. 
Where the defendant, by taking advantage of 
the fiduciary position he occupied towards 
the plaintiff, got a contract in his favour and 
possessession of the property in pursuance 
thereof, he is bound when the contract, is set 
aside at the instance of the plaintiff, to 
account for mesne profits not merely 'from the 
date when the contract was avoided but from 
the date he got possession. 59 I. A. 147 = 7 luck- 

64 = 62 M.L,J. 45 * (P.G.). 

Sec. 35 (c): Scope. — The right of rescission 
recognised in S. 35 (c) is not confined to a 
vendor, whether plaintiff or defendant, but is 
equally open to a purchaser, whether he ap- 
pears in the action as plaintiff or defendant. 
1933 M. 386 = 64 M.L.J. 536 = 56 M. 79 ®* - 

Sec. 36- — S. 36 applies only to suits for 
rescission of contracts and not to a suit for re- 
fund of money advanced under a <^ontract cm- 
covered subsequently to be void. 21 C**^*^* 
4.04=39 I.C. 78. Where the plaintiff 
sell to the defendant land v/hich was described 
as Government lease-hold tenure in perpetuity 
renewable at the expiration of hfty years, 

the same having been renewed about a year 
aeo but it was on investigation touna to be 
nSwly assessed land, held, the defendant wm 
entitled to rescind the contract, 33 Bom.L.R. 

1377 * 


S. 391 
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37* A plaintiff instituting a suit for the specific performance of a contract 

Alternative prayer for res- writing may pray in the alternative that, if the 

cission in suit for specific per- contract cannot be specifically enforced, it may be 
formancc. rescinded and delivered up to be cancelled; and the 

Court, if it refuses to enforce the contract specifically, 
may direct it to be rescinded and delivered up accordingly. 

38. On adjudging the rescission of a contract, the Court may require the 

^ party to whom such relief is granted to make anv 

rescinding tj compensation to the other ^vhich justice may 

require. 

CHAPTER V. 

Of the Cancellation of Instruments. 

39 . Any person against whom a written instrument is void or voidable 

When cancellation may be ^PP'-<='’ension that such instrument,’ 

ordered. “ Outstanding, may cause him serious iniury, 

^ .... . it adjudged void or voidable ; and the 

discretion, so adjudge it and order it to be delivered up and 

, ^ instrument has been registered under the Indian Registration Aot 

the Court shall also send a copy of its decree to the officer in whose office the instru- 
ment has been so registered ; and such officer shall note on the copy of the instru- 
ment contained m his books the fact of its cancellation. msiru 


NOTE . 

S. 38— Completed conveyance — Rescission 
OF. Rescission can be allowed not only of a con- 
tract of sale but also of a completed conveyance. 
A,I.R. 19.^2 Sind 8i. 

Rescission of contract — Condition as 
TO Repay.ment op benefit — Scope and 

EFFECT OF. Where a contract is voidable 
on account of its having been induced 
to be entered into by fraud or misrepre- 
sentation and the person at whose option it 
IS voidable has received benefit under the 
contract, it is not avoided by return of the 
bcncht so received but by the exercise of the 
option of the aggrieved party to rescind the con- 
tract. He has to make the payment because 
the contract is voided; the contract is not voided 
on condition of his making such payment. The 
Court in passing a decree in a suit by the 
aggrieved party for rescission of the contract 
cannot limit the right of the aggrieved pary to 
rescind the contract. But it could enable the 
omer party to recover his money by execution 
of the very decree rather than by being com- 
pel ed to bring a suit for its recovery; and in 
making such a direction for the repayment of 
the benefi obtained under the contract, the 
Court could specify a time before rhe expir- 
ation of which the other party could not proceed 
to execute the decree. Wherein such a suit 
by the aggrieved party the Court passes a decree 
declaring the contract to be void and order- 
ing u to be set aside subject to the aggrieved 
party paying to the other party the amount 

the contract within a 
ceriam time, this does not indicate that it is 

stand dismissed if he fails to make rhe re- 
quired payment within the specified time. But 
It can only mean that by virtue of the aggric- 
C.C.M .— 577 


ved person’s success in his suit he is bound to 
pay to the otlicr parly the sum of money within 

the period of grace allowed, with the conse- 
quence that on his failure to make this pay- 
ment not that his suit shall fail altogether but 
that the other party can proceed to execute the 

recovering the amount. 

I l ^338 Rang. 408. See also 

I939 Mad. 106 = (1939) 2 M.L.J. 195. 

bees. 38 and 41 . — The provisions of S. 38 

can be invoked where a transaction is sought to 

L it U 'if'?'’* ground of undue influence 

f r> of fraud in equity. 33 

I.C. 576= 18 Bom.L.R. 27. Minor repudiating 

Purchaser rights of, to refund of consideration 
money paid — Equitable relief. 32 I.C. 804. 

bcc. 39 : Scope of Seciion. — See 30 I G 
9*2-- 125 P.R. 1917; 109 I.C. 408. The relief 
cancellation of an instrument is founded 

fnr Vll^ administration of the protective justice 
for Icar that the instrument may be v. xatiously 

tL defendant against 

mlv CLT r evidence to impeach it 

suspicion over his title or of imerest. 3°! 

Ih-,7 Pr»ociple and before relief under 

granted three conditions 
have to be fulfi led. (i) the written instrument in 

ur ^'dier void or voidable as against 
the plaintilf; (2) the plaintiff may reasonably 
apprehend scriou.s injury from ihc instrument 
being left outstandin.-; and (3) In view o( all 
me circumstances ot the case the Court considers 
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[S. 39 


tllustrations,^^ 

(a) Aj the owner of a ship by fraudulently representing her to be seaworthy, induces By an 
underwriter, to insure her. B may obtain the cancellation of the policy. 

(&) A conveys land to By who bequeaths it to C and dies. Thereupon D gets possession 
of the land and produces a forged instrument stating that the conveyance was made to By in trust 
for him, C may obtain the cancellation of the forged instrument, 

(c) Ay representing that the tenants on his land were all at will, sells it to By and conveys 
it to him by an instrument, dated the ist January, 1877. Soon after that day, A fraudulently grants 
to C a lease of part of the lands, dated the ist October, 1876, and procures the lease to be registered 
under the Indian Registration Act. B may obtain the cancellation of this lease. 

(</) A agrees to sell and deliver a ship to By to be paid for by B's acceptances of four bills of 
exchange, for sums amounting to Rs. 30.000, to be dravm by A on B. The bills are drawn and 
accepted, but the ship is not delivered according to the agreement. A sues B on one of the bills. B 
may obtain the cancellation of all the bills. 


NOTES. 

it reasonable and proper to administer the pro- 
tective and preventive justice asked for. The 
relief which the Court can grant is of a limited 
character, vi>., (1) adjudging that the instrument 
is void or voidable, and (2) ordering it to be 
delivered up and cancelled. Merc speculation 
as to unknown and vague complications arising 
in the future can hardly be a ground for taking 
action under S. 39. 39 Bom.L.R. io72 = A.I.R. 

1938 Bom. 37. See also 1940 Pat. 133, 

Under S. 39, it is not necessary that a plaintiff 
seeking cancellation of a document should have 
been a party to it. 1938 A. M,L.J. 54. See also 
28 I.C. 138 (as to what interest is sufficient to 
give right to bring a suit for cancellation). Void 
document — Need not be cancelled. 37 C.L.J. 
499=1923 G. 362. Non-payment of and inade- 
quacy of consideration arc not sufficient to 
justify the cancellation of a deed of sale. 13 M. 

L. T. 521 = 19 I.C. 746. See also ’ii I.C. 77 i 

M. 20=35 M.L.J. 740. The cancellation of 
an instrument is not compulsory in a suit for 
possession of properly conveyed by the instru- 
ment. 170 P.W.R. 19x1 = 12 I.C. 140. Certain 
cases falling under S. 39 are simply declaratory 
suits while others arc declaratory suits m arhicn 
consequential relief is claimed. Where the suit 
W'as for declaration and for having a docu- 
ment cancelled, held, that consequential relief 
was prayed for and that Court-fcc was payable 
on that basis. 6 O.W.N. 885= 1929 O. 491-. 

Illustrative Cases.— A suit for declaring 
an endorsement on a mortgage deed to be a 
forecry, being in fact a suit for its cancellation, 
is one of the kind under S. 39. 39 A. 103 = 

27 I.C. 80. A person suing for recovery of 
property which he has transferred to another 
under a deed of exchange which is not binding 
on him need not have the deed cancelled. 33 
I.C. 441 = 17 Bom.L.R. 1137 (Note). A per- 
son sued another for cancellation of an instru- 
ment which was alleged to be a forged document. 
The instrument purported to transfer lands of 
the plaintiff to the defendant. Before the suit 
the plaintiff had transferred his interests in the 
land to a third person. It was contended that 
the plaintiff’s suit was not maintainable under 
such circumstances, because he had no interest 
left in the property. Held, that a man 
has parted with the property in respect ot 
which a void or voidable instrument 
can sue to get the instrument cancelled, the 
test for the maintainability of the suit being 


reasonable apprehension of serious injury. 41 
C-W.N. 312=1936 C. 714. A plaintiff seek- 
ing to avoid the statute of limitation on the 
ground of fraud must, besides setting forth the 
facts constituting the fraud, state the time 
when it was discovered. 35 I.C. 284=20 G. 
W.N. 638. Where nothing had been done 
to carry the fraud into effect at the time a suit 
for cancellation of a fraudulent transfer was 
brought, the plaintiff is not debarred from 
asking for the relief he claims. 53 I.C. 454==* 
126 P.R. 1919- A party to a contract can 
rescind it if it has been based on misrepresent- 
ation. 24 I.C. 193 = 42 C. 28. Declaratory 
decree — Principle to be followed — Cancellation 
of instrument. 14 I.C. 81. Declaratory suit by 
person out of possession — Maintainability of. 
See 109 I.C. 408. 

Court-Fee. — See 39 C.W.N. 250. 

Secs. 39 and 42 . — Suit for declaration that 
the plaintiff was not liable to pay any sums 
on the basis of entries in the defendant’s book 
is not maintainable without seeking conse- 
quential relief. 1923 L. 491. Under S. 39 a 
plaintiff may bring a suit ibr a declaration that 
a document is void, without seeking its can- 
cellation, and if he does so, it is open to the 
Court, though there is no prayer for it, to 
order the document to be delivered up and 
cancelled. Under the wording of the section 
the Court may order cancellation, though 
there is no specific prayer for it. 1939 P-W. 

N. 843 = A.I.R. 194. Pat. 133. Suit for decl- 
aration — No further relief asked — Effect. 10 I. 
C. 1000=8 A.L.J. 462. A person who alleges 
a property to be waqf, for the sale of which a 
decree is passed, need not get it set aside if he is 
no party to it, but may ask for a declaration 
that it should not affect the property, 18 P.R. 
jqio=xQ I.C. 219. Mortgage — Non-payment 
of consideration— Effect— Remedy of mortgagor. 
42 M. 20 = 35 M.L.J. 740 - 

mortcraeor discoverd after mortgagee s obtain- 
in<' possession will not entitle mortgagee to 
decree for cancellation during continuance of 
mortgage. 80 I. C. 62=1925 O. 273. Under 
S. 4T, Court can call upon the minor to refund 
the consideration he has received before his 
prayer for cancellation of sale is granted. 43 I. 
G. 908=7 I-** *24. For a suit to cancel a 

registered instrument, which cannot take effect 
till after it is registered, limitation commences 
from date of registration and not from date of 
execution. 39 I.C. 456=4 O.L.J. 108. 
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What instruments may be 
partially cancelled. 


40- Where an instrument is evidence of different 
rights or different obligations, the Court may, in a proper 
case, cancel it in part and allow it to stand for the residue. 


lUuslralion. 

A draws a bill on who endorses it to C, by whom it appears to be endorsed to £), who 
endorses it to E. C's endorsement is forged. C is entitled to have such endorsement cancelled 
leaving the bill to stand in other respects. * 


Power to require party for 
whom instrument is cancelled 
to make compensation. 


41. On adjudging the cancellation of an instrument, 
the Court may require the party to whom such relief 
is granted to make any compensation to the other 
which justice may require. 


NOTES. 

Sec. 40 . — Applicability — Declaration that 
deed is not operative against plaintiff so far as 
it pur-'orted to transfer right of absolute owner- 
ship in land — Suit for. See ii6 I.C. 284. 

Sec. 41 . — [See also notes under S. 39] S. 41 is 
not limited in its o* eration to void instruments, 
but applies to both void and voidable instru- 
ments. A Court setting aside an alienation 
made by a minor at his instance has power 
under S. 41 to order a refund of the consider- 
ation received by him as a condition to his 
recovering possession of the a!icnated property. 
Where the alienee has chosen to advance the 
money to the minor with knowledge of the 
minority, it would not be proper to order a 
refund. But where an innocent purchaser or 
alienee has advanced money to the minor 
without any knowledge of the minority, an 
order for refund can properly be made against 
the minor, even though there has been no 
misrepresentation on the part of the minor as 
to his age. I.L.R. (> 939 ) Mnd. 203 = 48 L.W. 
6 o 4 = A.I.R. 1939 Mad. io6 = (i939) 2 M.L. J. 
195. See also 193B Rang 408; 1937 Oudh. 521. 
Where a minor who had fraudulently mis- 
represented his age seeks to set aside the 
transaction on the ground of his minority, S- 41 
gives the Court power to direct refund of 
consideration received by the minor as a condi- 
tion for the cancellation of the deed. 54 
M. I [2= 1930 M. 945—-G0 M.L.J. 1 17; 141 1 . 
C. A. 372. See also Gt C. 1075; 

1933 A. 371. It may in addition make him 
restore any other benefit which he has derived 
therefrom. This power is not confined to cases 
in which the minor holds the property or the 
goods to be restored. The discretion of the 
Court under S. 41 must be exercised in every 
case according to the circumstances of that 
case. Where a minor, representing himself to 
be a major, obtained money by executing a 
mortgage, and there is no evidence that the 
money so obtained was spent on illegitimate 
or immoral objects, justice requires that the 
Court, on cancelling the mortgage, should 
direct the minor to refund the principal of the 
mortgage-money to the mortgagee. As the 
liability of the minor under S. 41 arises not ex 
contractu but on equitable considerations, the 
morigagce could not claim interest on the loan 
because the liability to pay interest would 
arise on one of the stipulations of the contract. 
165 I. C. 523= *93^ O.W.N. 1167=19370. 
170. See aUo 1939 Rang. L. R. 543=1939 
Rang. 599; j6i I. C. 522^43 L. W. 589=1936 


M. 140. (Mesne profits may also be allowed) 
Whether under S. 41, Specific Relief Act or 
S. 65 of the Contract Act, compensation can 
legally be given when an agreement entered 
into by a minor is found to be void. It can- 
not, however, be held that in every case where 
a sale-deed or mortgage-deed is set aside on 
the ground of the minority of the executant, 
compensation should be given to the vendee or 
mortgagee. Where there was no fraud or mis- 
representation on the part of the minor, the 
Court will not exercise its discretion in favour of 
the vendee or mortgagee. 1937 O.W.N. 1012 
= A.I.R. 1937 Oudh 521. See also (1939) 2 M 
L. J. 195- No compensation can be allowed 
on cancellation of a contract which is without 
consideration. 171 I.C. 96= 1937 O.W.N. 1034 
— A,I.R. 1938 Oudh 14. Where an alienation 
by a Mahomedan mother is set aside, the Court 
may, having regard to the fact that the price 
was devoted to pay off debts binding on the 
shares of the minor sons impeaching the sale 
grant a decree to the sons conditionally ori 
their refunding the consideration. 131 I.C. 133 
= 1931 M. 468. See also ^ M L. |. 463. 

[In view of these more recent rulings the older 
cases mentioned below are not to be considered 
good law.] Section applies to proceeding in 
which the plaintiff is seeking the cancellation of 
an instrument and does not apply to a case 
where an instrument is void; and therefore a 
nullity. 55 C. 7*2=1928 C. 537. A minor who 
repudiates a sale effected by him on the ground 
that he was a minor on the date of sale, cannot 
be compelled to repay the purchase-money as 
a contract by minor is void ab initio. A Court 
of equity cannot say that it is equitable to com- 
pel a person to pay any money in respect of a 
transaction which as against that person the 
LcgLslaturc has declared to be void 69 I C 
. 543 “ *924 I;- 294 [30 C. 539 (P.d), Foil.] 
See aUo 7 L. 3571926 L. i7o;9 L. 701=30 
Punj.L.R. 60; 23 L.W. 521 = 1926 M. 607 But 
see cases cited, infra. \ ut there may be cases 
where the minor who seeks to recover the pro- 
perty sold is bound in equity to refund tlic 
purchase-money under S. 41 as a condition 
precedent to obtaining a decree for possession. 

^5 LC. 261 = 1923 L. 510; 25 O.C. 237=1922 
O. 271; 1924 R. 288: 192O L. Gog (F. B.); G 

Mys.L.J. 196 (F.B.). A minor plainiilF praying 
‘or rehet must do equity if he seeks equity and 
and the Court may therefore under S. 41 re- 
quire him to restore any property in liis posses- 
sion which he had obtain d, by his misrepre- 
sentation. Such compensation docs not extend 
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CHAPTER VI. 1 

Of Declaratory Decrees. 


42. Any person entitled to any legal character, or to any right as to any 

property, may institute a suit against any person 
Discretion of Court as to denying, or interested to deny, his title to such character 
declaration of status or right, or right, and the Court may in its discretion make 

therein a declaration that he is so entitled, and, the 
plaintiff need not in such suit ask for any further relief : 


Provided that no Court shall make any such declaration where the plaintiff. 

Bar to such declaration. being able to seek further relief than a mere declaration 

01 title, omits to do so. 


LEG. REF. 

^As to the Punjab, ste also the Punjab Land 
Revenue Act 1887 (XVII of 1887), S. 45, P. 
and N.W. Code. 

NOTES. 

to moneys received and spent by the minor. 
*923 S. 5 (F.B.) 

Sec. 42 : Scope and Applicabilitv. See 38 M. 
z 16s; 28 M. 57; 8 A. 31. Nature of suit con- 
templated by section. 110 I.C. 386. See also 9 
Mys.L.J. 49. The conditions which would 
justify the Court in granting a declaration under 
S. 42 arc: (i) the plaintiff must be entitled to 
a legal character after the lime of the suit, or 
(2) to a right to property, (3) the defendant 
should have denied these, or be interested in 
denying this character or right, and (4) the 
plaintiff should not be in a position to ask for 
relief consequential upon the declaration sought. 
Even if the plaintiff has had a present existing 
right, no cause of action accrues to him until 
there is some infringement or threatened in- 
fringement of his right, in other words, a cloud 
must be cast on his title before he can ask for 
its removal. He must allege and prove hostility 
on the part of the defendant, for no Court will 
remove on merely speculative grounds. 39 

Bom.L.R. 1072=1938 Bom. 37 - A mere appr^ 
hension existing in the mind of the plaintin 
docs not give him any right to sue under S. 42 
of the Act. The fact that the defendants m 
their written pleas did not concede the plain- 
tiff’s alleged legal character also does not have 
retrospective effect so as to create a cause of 
action for the suit. 1935 Pesh. no (2). Where 
the suit was in respect of alleged rights arising 
out of a contract, it cannot form the subject- 
matter of a declaratory suit. 127 I.C. 330 = 32 
Bom.L.R. 207=1930 B. 331. A mere declaratory 
decree should not be granted where the grant of 
the decree would be a useless affair. 87 I.G. 
182=1925 A. 745; 50 C.L.J. 257=1929 C. 422; 

1933 o. 423 ; 103. i G. 3 13= *927 257 A 

suit for mere declaration that the plaintin is 
the legitimate son of the defendant, is not 
maintainable when the plaintiff has no present 
interest in the property of his father and the 
father can do whatever he likes \vith the pro- 
perty during his lifetime. The mere fact that 
the defendant staled that the plaintiff was his 
illegitimate son gives him no cause of action. 
But see 1938 L. 135 ; 1936 L. 858 ; 38 

A for a declaration that the detena- 

an would be liable to contribute to the plain- 
tiff all moneys which the plaintiff as the defen- 


dant’s surety would be liable to pay does not 
come under S. 42 as it affects only the pecu- 
niary relationship between the parties to the 
contract. 39 P.L.R. 205=1937 L. 25. Where 
in a suit for a declaration that a decree based 
on a solenama was void on the ground of fraud, 
the Court negativing fraud granted the plaintiff 
a declaration that the solenama embodying the 
terms of a lease not being registered was not 
binding upon him under S. 49 of the Registra- 
tion Act. Held, that the declaration granted 
was virtually a statement of the legal conse- 
quence of non-registration under S. 49 of the 
Registration Act of the lease embodied in the 
compromise decree and that such a declaration 
was not contemplated by S. 42 of the Specific 
Relief Act. 44 G.W.N. 1063. The granting of 
a declaration is discretionary and no Court 
should grant a declaration which is merely a 
part settlement of the dispute in question and 
is obtained solely to give the party getting it a 
tactful advantage in his future litigation. 175 
I.C. 18= >937 Rang. 427. Where a chit holder 
or subscriber in chic assigns his rights in the 
chits with the consent of the stake-holder, the 
assignee is entitled to sue the holder and get a 
declaration that he is entitled to such of the 
rights of his assignor, of course subject to the 
liabilities of his assignor, as had actually accrued 
on tlic date of his assignment. S. 42, Specific 
Relief Act, is no bar to such a declaration. 44 
L.W. 704=1936 M, 989. For a suit for decla- 
ration there may be repeated causes of action 
and each new cause would give a fresh right 
to sue. 1 19 I.C. 502=1929 A. 331. Declara- 
tion against foreign subjects — Maintainability of 
suit in British India — Discretion of Courts— 
Mode of exercise. See 30 L.W. 691. Courts 
have jurisdiction to grant declaratory relief, 
even where on the pleadings of the defendant, 
no case for the grant of such relief is made out, 
if the attitude of the defendant and the evidence 
put forw'ard by him have the effect of casting a 
cloud on the defendant’s title. In such a case 
the defendant can be held to be interested in 
denying the plaintiff’s title for purposes of S. 42. 
31 Punj.L.R. 578=1930 L. 803. See 39 C. 
704; 18 C.W.N. 106; 23 A.L.J. 219 j 1940 
Pat 247. A suit under S. 42 can be maintained 
only when the plaintiff claims to be entitled to 
any legal character or to any right as to any 
property which has been denied by the defen- 
dants. The jurisdiction to give a declaratory- 
judgment should be exercised sparingly with 
great care and Jealousy and with extreme- 
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caution. 3a G.W.N. 1084. A declaratory 
decree may be given in a suit to contest an 
unnecessary alienation if the suit is brought 
honestly on behalf of a minor reversioner to 
protect his interest. 6 L.L.J. 389 = 85 I.C. 284; 
109 I.C. 585; 1939 A.M.L.J. 162. But it would 
not be proper to pass such a decree in a case 
in which the minor is merely a Bgurehead and 
the real plaintiff is the alienor himself who has 
caused the suit to be instituted for the purpose 
of undoing his own act, 109 I.C. 585. As the 
Act does not apply to the Sonthal Parganas, 
there is nothing in the law apart from that Act 
which would entitle the Court to grant a decla- 
ratory decree. 1922 P. 42. A suit for decla- 
ration that a certain award is null and void is 
not covered by S. 42 but is covered by S. 39. 
52 I.A. 265 = 89 I.C. 773 = *925 P C. 216 (P.C.) 
Courts not to grant negative declarations. See 6 
R. 291. For the purpose of deciding whether a 
suit is for a declaration authorised under S. 42 
the substance and not the form must be re- 
garded. Where a plaintiff asserting his mort- 
gage rights in sixteen annas of the properties 
mortgaged to him asks for a declaration that 
the defendant lias no proprietary right in the 
same, the suit is in substance for a declaration 
of his mortgage rights in the property and 
comes within the purview of S. 42 and is, 
therefore, maintainable. In seeking for a declara- 
tion which negatives the defendant’s title to 
the properties, the plaintiff in substance asserts 
his own right and seeks for a declaration in 
respect thereto. 45 C.W.N. 470. See also 1942 
O.A. 404 ; 1940 Pat. 502 (Declaration as to 
contingent rights). Where in a suit a person 
asks for a declaration that the record-of-rights 
is wrong and prays that the said record might 
be corrected, the suit falls under S. 42 of the 
Specific Relief Act. 42 G.W.N. 96;«ig37 Cal. 
745. A suit for a declaration that the plain- 
tiff’s share in a certain tauzi should correspond 
to a certain proportion of the original e.state 
c:annot be held to be obnoxious to S. 42 on 
the ground that there is no prayer for a can- 
cellation or correction of the entry in Land 
Registration Rcgbter. The Civil Court has no 
jurisdiction over the Land Registration De- 
partment of the Collector at all. though when 
moved in the right way it would give a decla- 
ration regarding the shares of parties or even 
a declaration that certain entry in the Collec- 
tor’s register is wrong. But the Civil Courts 
will not direct the entries in the Collector’s 
register to be corrected and a plaintiff is not 
bound to ask for any declaration other than a 
declaration as to the extent of his share 20 P 
L.T. 136=1938 P.W.N. 631 = 1938 Pat «:L2a’ 
As to applicability of section to arbitration,^ 

I-A. 366 (P.C.). Where an award 
of arbitrators has not been filed in Court, it is 
competent to the plaintiff to institute a suit for 
a declaration that the award is not binding 

f *' *4 Arbitration Act is no bar 

to the maintainability of the suit. 4 L.L. T. 12 

— 1922 L. 26 (i). See also 35 P.L.R. iq6 = 
*934 L. 235, Where persons interested arc not 
parti«— Suit under the section docs not lie. 
1923 N. 50. Admtss^n of title by defendant, 
effector. See 109 I.C. 522= 1928 N. 252, En- 


tries in revenue records as tenants for a long 
time raise a presumption of correctness which 
has to be rebutted; but tenants are not entitled 
to a declaration under S. 42 against their 
landlords. 4 L.L.J. 207=1922 L, 163. See also 
* 93 ® Pesh. 28=176 I.C. 4®® (Mutation of name 
— Correction of record); 1938 A. L.J. 235=1038 
All. 242; 42 C.W.N. 96=1937 Cal. 745. S. 42 
does not apply to a suit for a declaration that 
the plaintiff will be entitled to contribution 
from the defendants if and when the occasion 
^ises. I P. 1=3 P.L.T. 793. O. 21, R. 63, G.P. 
Code, gives a special right of suit to party whose 
claim IS rejected under O. 21, r. 58, and in 
such a case the proviso to S. 42 does not apply 
4 Pat. L.T. 409=1923 P. 556. See also 1942 
O. A. 404; 47 L.W. 724= (* 93 ®) * M.L.J. 803; 
* 93 ® Lah. 574 = 40 P.L.R. 407. Suit to de- 
clare that properly is judgment-debtor’s and 
attachable and saleable is covered by S. 42. 
* 93 ® O.W.N. 599=*93®Oadh 165. Scope — Cre- 
ditor attaching debtor’s property before judg- 
ment — Subsequent decree against debtor in 
suit by another creditar — Attachment of same 
property in execution of latter decree and sale 
— Suit by first creditor to declare latter decree 
fraudulent and collusive and to declare that 
latter creditor had no right to attach the pro- 
perty — Maintainability — Injunction — Grant of 
— Conditions. See I.L.R. (1939) liom. 302=41 
Bom.L.R. 384=1939 Bom. 209. It is essential 
to bear in mind the distinction between a 
substantive right and right which i.s conferred 
by rules of procedure. The right of a judg- 
ment-creditor to attach the property of his 
judgment-debtor is a mere procedural right 
conferred by the Code of Civil Procedure. It 
IS not a substantive right as to the property, 

*0 a right of suit 
under S. 42. Hence a creditor cannot sue 
under S. 42 for a bare declaration that a 
transfer has been made by hit judgment- 
debtor fraudulcnily with intent to defeat or 
delay his creditors. (7 Rang. 477, Over.) 1940 
Rang.L.R. 59 = A.I.R. 1939 Rang. 332 (F.B). 

It is not in the discretion of the Court to 
declare or refuse to declare a Municipal election 
invalid. If the case is proved the Court must 
pass a decree in favour of the person seeking 
the invalidity of the election. Evidently a 
suit for the purpose is maintainable. 63 I.C. 6 
(P.). As^ to grant of relief in election cases 
under this section, see 12 P. 200=1022 P imi* 

37 C.W.N. i2q; 115 I.C. 262; Tgs? A.L.J. 
973— *937 All 585. In a suit to restrain the 
cletendant Association from preventing the 
plaintiffs who arc its members from having 
access to the proceedings books for the pur- 
pose of perusal and inspection and from pre- 
venting the plaintiff from making extracts from 
these books, it is doubtful if any declaration of 
the right of the plaintiffs to inspect and to take 
copies could be obtained. A declaration, if at 
all possible, could only be obtained if a case 
mandatory injunction is established. 42 
C.W.N. i6i=A.I.R. 1938 Cal. 89. 

Construction of Section. — S. 42 prohibits 
a suit for pure declaration without relief. But 
It docs not compel the plaintiff to sue for all 
the reliefs that^ could possibly be granted, nor 
docs It debar him from obtaining a relief which 
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he want‘d unless at the same time he seeks for a 
relief which he does not want. 8i I. C. 2 = 
1925 C. 233. A suit was brought for a declar- 
ation against the Secretary of State that the 
declaration made by the Local Government 
under S. 8, U. P. Court of Wards Act, was 
ultra vires. The Court of Wards which was in 
possession of property was not made a party 
and no claim for possession was made. It was 
contended by the Secretary of State that the 
further relief for possession having been omit- 
ted, the suit was barred by S. 42. Heldy that the 
suit was not barred as plaintiff was not bound 
to join the Court of Wards as a party and 
claim possession. He could bring a suit against 
the Secretary of State alone for declaration, 
the only relief which he could claim against 
Government. *937 A. 569. 

Section not exhaustive. — S. 42 is not exhaus- 
tive of the declaratory suits entertainable 
by Courts. 39 M.L.J. 3*9 = 59 I-C. 245 (2); 
39 M. 80 (82)=27 M.L.J. 634; 26 I. A. 16=22 
M. 270 (282'!; 43 M. 410; 1933 A. 488=1933 
A.I..J. 673 (F.B.), following 22 M. 270 (P.G.) 
and 35 A. 487 (P.G.). The illustrations to the 
section no doubt refer to certain well-known 
classes of suits; but there is no Justification for 
limiting the .scope of the section by reference to 
the illustrations. In dealin«g with declaratory 
suits, therefore, the Courts have in recent years 
laid stress not so much on the question of 
their maintainability as on that of the propriety 
and utility of granting relief by way of decl- 
aration, 59 M. 1052 = 43 L.W. 764=1936 M. 
6 j5=(i 937) I M.L.J. 41. Where the plaintiff 
sued lor a declaration that an order 
passed by the Board of Revenue was without 
jurisdiciion, held, that the suit was maintainable, 
even though it did not strictly fall under S. 
42, because the plaintiff was not suing as a 


person entitled to any legal character or to any 
right as to any property. 58 M.L.J. 698. But 
it has been recently held by the Rangoon High 
Court that the Courts have no power to grant 
merely declaratory decree apart from S. 42: 
1928 R. 143. British Indian Courts have no 
general powers to make a declaratory 
outside the limits formulated by S. 42 and the 
section cannot be utilised with the object 01 
enunciating a truism. * 93 * A. 83 = 53 A. 3 *J°* 
Discretion of Court. — It is always in the 
discretion of the Court to grant or refuse a 
declaratory decree. 45 A. 311=21 A.UJ. 10 
= 1023 A. 287. S':e also 16 Pat.L.T. 236 — *^5 
P. 256; 8 Luck. 477=1933 O- 207; *933 O- 

423. The discretion has to be exercised on 
certain well-recognized principles and vvitn 
fcrcnce to the varying circumstances ol eacn 

case. No hard and fast rule can be laid down 
as to the circumstances in which the discretion 
.should or should not be exercised. *934 * 

4f>9; 39 L.W, 510=1934 M. 293; 50 A. 293 — 

1934 A. 176 (declaration with condm^s). 
1930 L. 728; 1929 P. 433; *929 O. *92- Where 
tlic grant of a declarauon would not oe ence 
live and Would be useless, the Court *>* **® 
discretion should not make. It is well settled 
tliai under S. 42 of the Specific Relief^ Act a 
Court would not make a declaration ot an abs- 
tract right exclusive of practical utility especially 


when that declaration cannot or may not be 
productive of any benefit to the party seeking 
or obtaining the declaration. A declaration 
that a licence should have been renewed by a 
Municipality for the year 1936-1937 is perfectly 
useless when made in 1942 and the Court 
will therefore refuse to grant it. 21 Pat. 4^9. 
To grant a declaratory decree which is nothing 
more than a stepping stone for further litigation 
and is of no practical effect is not a proper 
exercise of the discretion. 20 A.L.J 557=.44 
A. 622=1922 A. 349. The declaratory relief 
being in the discretion of the Court, it should 
not be granted in anticipation of contingency 
which may not arise. Therefore, a mortgagee, 
who has not obtained a simple money decree 
under O. 34, R. 6, C.P. Code, is not entitled 
to a declaratory relief that a deed of transfer- 
executed by the mortgagor in respect of cert^n 
property not mortgaged by him is void being 
in fraud of creditors including himself. 152 I. 
C. 360=1934 A. 1064. In a suit in j ^' pect of 
a security bond it is not compelent to the plain- 
tiff to claim a declaration that a transfer by 
the defendant of certain decree not^ covered 
by the bond is null and void as against him 
and that any decree which he might obtain in 
the present suit would be executable against 
the said decree. *942 A. 104=191.1 A.W.R. 
(H.C.) 389. Discretion of Court — Proper per- 
sons not parti>*s to a suit in which declaration 
is sought — Declaration not to be granted. 42 M 
L.J. 359= *922 M. 97. See also 149 I.C. 93 = 
*934 A. 770. Courts are not ordinarily pre- 
pared to grant such relief where it would only 
be by way of anticipation, or where the main 
heads of complaint have failed. 78 I.G. 981 = 
1924 N. 387. See also 16 Luck 742. Object of 
declaration being to affect the decision of 
Revenue Court in a pending suit — Declaration 
should be refused— ;Jurisdiction. 89 I.C. 1013 
= 23 A.L.J. 941 (F.B.). 

Exercise of DiscRETtoN — Durv op Court 
—A declaration which would be wholly futile 
would not be granted. 9 Pat.L.T. 210=106 I. 
G. 423. Court will not make declaration of an 
abstract right exclusive of practical utility, 
especially when that declaration may not be 
productive of any benefit to the party obtaining 
the declaration. 103 I.C. 3 * 3=*927 P.286; 
1933 Oudh 423 (mere declaration of correctness 
or otherwise of electoral roll when election is 
over.) See also A. M.L.J 33. Where the 

right claimed has never been denied by the 
defendant, it is improper to grant a declara- 
tion. A.I.R. 1937 Mad. 21 = 71 M.L.J. 611. 
Though a Court in its discretion can refuse to 
give a declaratory decree and can also impose 
certain conditions, yet the discretion should be 
guided by judicial principles and well-recognized 
equitable considerations. 1936 A.L.J. 235 =A. 
I?R. 1938 All. 242. In cases, where no tempora- 
ry injunction maintaining the status quo ante 
is or can be granted, and the consequential 
relief in the shape of a mandatory injunction is 
denied, the Court should be very careful in 
framing the declaration it makes in favour of 
the plaintiff. Nothing should be declared which 
does not strictly speaking come within the scope 
of the suit, and the effect of which might be to 
embarrass other parties and complicate other 
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transactions which are not before the Court. 
4a C.W.N. 774=67 C.L.J. 143. Suit for decla- 
ration of right to appoint a trustee is main- 
tainable. 49 A. 435=1923 A. 257 = 25 A. L..J. 
329. So also suit as to plaintiff’s status as 
adopted son. <933 N. 292. In matters of 
municipal election, a mere rate-payer who is not 
a voter cannot sue. 31 C.W.N. 926=103 I.C. 
890=1927 C. 704. A Court must not dismiss 
a suit filed under S. 42 on the ground that a 
mere declaration will not sxiffice without taking 
evidence and going into the facts. 82 I.C. 85: 
= 1925 C. 470. In a suit for a declaration, the 
Court ought to be satisfied that the plaintilT has 
a valid and subsisting interest in the property 
in respect of which the declaration is asked for. 
78 I.C. 467= 1924 P. 706. If in the exercise 
of its discretion a Court of first instance awards 
a declaratory decree under S. 42, such a decree 
cannot, no doubt, be reversed in appeal simply 
because the discretion has been improperly 
exercised. But this does not mean that even in 
cases where the discretion has been exercised 
wholly arbitrarily and in a manner grossly in- 
consistent with judicial principles the Court of 
appeal would have no power to interfere. 44 
C.W.N. 1063. 

Cause op Action. — After a cause of action 
has arisen, if the plaintiff's title is admitted by 
his opponent in clear terms, the admission oper- 
ates to keep their right of suit alive and in time, 
and cannot destroy the same. A cause of ac- 
tion docs not disappear by the admission which 
the plaintiff’s opponent makes, while the right 
of suit continues in existence. 109 I.C. 522 = 
1928 N. 252. Verbal denial of title, also con- 
stitutes cause of action. 1928 N. 16=104 I.C. 
803- S. 42 gives a remedy to a person against 
all persons who not only claim an interest 
adverse to his own, but against all those wlio 
m-Ty do so and it is intended that all such claims 
must once and for all be determined in one suit. 
1928 M.W.N. 96~*928 M. 489- Suit against 
University to declare candidate to have passed 
in an examination docs not lie — Neither decla- 
ration nor injunction is open. 23 A.L.J. 219 = 
47 A. 434. Where a minor induces another to 
advance money by mortgage of his property, on 
a fraudulent misrepresentation as to his age, he 
can sue for a declaration that the mortgage is 
void provi<lcd he returns the exact sum receiv- 
ed at the time of contract. 19 A.L.J. 578 = 62 
I.C. 258. Alienation by guardian — Suit by 
minor for declaration of invalidity — Maintain- 
ablitiy without prayer for cancellation of sale 
14 Mys. L.J. 256 = 41 Mys. H.C.R. 30. Minor 
— Decree against in respect of property — Gross 
negligence of guardian — Suit to declare decree 
void — Maintainability without prayer for pos- 
session or injunction. Sfe 40 Bom.L.R. 127 
Where a decree is passed for the sale of pro- 
perty alleged to be jointly held by minors and 
guardian ad hUm, the minors, whether or not 
they have a right to the property, arc entitled 
to a declaration that the decree which has been 
passed against them is a nullity because guardian 
ad litem*s interest being adverse, they were not 
properly represented. For the purpose of such 
a suit, it is immaterial whether or not they 
have a right to possess the land and conse- 


quently it is entirely unnecessary for them to 
ask the Court to re.*tore them to possession. 
180 I.C. 489~A.I.R. 1938 Rang. 468. Suit for 
a declaration to establish plaintiff’s right to 
obtain payment under a cheque or for a dec- 
claration that the cheque was endorsed to 
him for valuable consideration. At first the 
Bank on which the cheque was drawn was 
made a parly defendant, but the trial Court 
struck off its name as an unnecessary party. 
Held, that, after striking off the Bank’s name, 
the suit became one for mere declaration, such 
a suit was sustainable and so ad valorem 
Court-fee was not necessary. 119 I. C. 158= 

1929 M. 572. Suit for declaration of right ol 
Mahomedans to kill cow — Prayer for injunction 
against intruding Hindus — Suit is maintainable. 

1930 A.L.J. 875=1930 A. 753. A suit for a 
declaration that a decree is ultra vires cannot 
be maintained. 59 I. C. 566=23 O. C. 342. 
Suit to declare prior decree null and void 
owing to fraud ; see 10 Mys. L.J. 288. Unless 
it is ascertained or definitely alleged on substan- 
tial grounds, that the assets realized or to be 
realized in execution of decrees of rival decree- 
holders would be insufficient to discharge in 
full the claims of all the decree-holders under 
S. 73, C. P. Code, no decree-holder has a right 
to maintain a suit to have the decree of his 
rival declared void on the ground that it was 
fraudulently obtained and to ask the Court to 
grant an injunction restraining the defendant 
from executing his decree against the common 
judgment-debtor or his property. *933 N. 214. 
See also I.L.R. (1939) Bom. 302 = 41 Bom.L.R. 
384=1939 Bom. 209. Decree for partition 
against minor — Delivery of house in execution 
— Suit by minor for bare declaration that decree 
is not binding. Held, that the suit was not 
barred by the proviso to S. 42 : 123 I. C. 108 
(*)j=i 930 A- 466. Partition decree affecting 
plaintiff’s rights — Declaratory suit to declare its 
nullity it not barred. 1929 C. 586. Suit for 
declaration that decree is a nullity — Conse- 
quential relief to set aside decree must be pray- 
ed and paid for. 1930 P. 227. Decree for profits 
by Revenue Court in favour of recorded co- 
sharers — Suit for declaration of illegality of 
decree does not lie. 70 I.C. 444. The proviso to 
S. 42 is no bar to a suit for declaration of title to 
lands in possession of tenants and lessees. 63 I. 

C. 685=I4S.L.R. 137. Wh^re notwithstanding 

a sale by him of his property a plaintiff sues 
for a mere declaration that he was the owner of 
the property covered by the sale, such a suit 
would be maintainable, if the sale was not a 
real transaction. He need not ask the sale to 
be set aside, for there is no real sale. The pro- 
perty is where it was. But when once a third 
party’s interest is affected, the transaction be- 
comes something other than unreal and the 
transaction is not a nullity and has to be set 

* 94 * Nag. 174. Where it is not proved 
that the plaintiff could have sought any relief 
*^*her than a mere declaration, his declaratory 
suit is not barred by S. 42. 1941 O. A. (Supp.) 

° 94 — * 94 * A.W.R. (Rev.) iioi. Where a person 
conducts a litigation as an agent of the 
plaintiff and the suit is compromised, and, in 
accordance with the compromise, tlie agent 
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obtains a promissory note in his name and sub- 
sequently sues on the note and gets a decree, a 
suit ' for a declaration that the plaintiff is the 
actual decree-holder and that the person was 
merely acting as his agent in the case, is compe- 
tent. Such a suit is not barred by S. 9 or 
O. 47, C. P. Code. 1931 R. 24. Where the 
plaintiff has made certain payment which the 
defendants were liable to pay and brings a suit 
for re-irnbursement and for a declaration of his 
right to re-irnbursement in the future, held, that 
there was no cause of action for a declaration in 
respect of a future right of indemnity under 
S. 42. 26 Bom. L.R. 678= 1924 B. 470. Where 

one of the defendants is in collusion with the 
plaintiff and the suit against him is brought 
merely for the purpose of assisting to ground the 
suit against another defendant and the suit 
against such other defendant is dismissed, an 
equitable relief by way of declaration will not be 
granted to the plaintiff against the colluding 
defendant. 179 I.C. 956^1939 Sind. 36. Mort- 
gagee to pay off pr or mortgage — No proper 
attestation — Suit for declaration of charge will 
lie. 45 B. 597 = 23 Bom. L.R. 84. 

Legal Character and Status. — Per J^asim 
Ali,y . — The words “legal character*’ in S. 42 
are wide enough to include the status of a 
person. In order to entit’e the plaintiff to 
bring a suit under this section, it is not necessary 
that the defendant should actually deny the 
plaintiff’s legal character. If the defendant is 
interested 10 deny the plaintiff’s legal character, 
plaintiff may come to Court for a declaration 
that h-» or she is entitled to the legal character. 
46 C.W.N. 465. A Court will not grant a 
bare declaratory relief that the plaintiff^ is the 
nearest male reversioner during the lifetime of 
the widow or other heiress. 20 A.L.J. 282 = 
1922 A. too: 1933 R. 157:9 P.L.T. 210. A suit 
for a declaration that the defendant is not 
keiftima daughter of the plaintiff and her hus- 
band does not lie under S. 42. It is a suit to 
establish a negative case. 196 I.C. 352 = A.I.R. 
1941 Rang. 220; 1938 Bom. 37 = 39 Bom. L.R. 

1072; 1937 Mad. 555. (Hindu reversioner, right 
of, S. 42 of the Specific Relief Act, grants relief 
only in cases where the legal character or right 
as to any property of the plaintiff is denied by 
the defendants. A man’s legal character is the 
same as legal status, that is a possession recogni- 
zed by law. An allegation that one’s right to 
celebrate a ceremony is denied or contravened 
by another does not involve any question of for- 
mer’s legal character that is status. To such a 
case S. 42 of Specific Relief Act has no appli- 
cation. I. L.R. (1939) Nag. 429=1939 N.L.J. 
i 84=A.I.R. 1939 Nag, 154. A person in poss- 
ession is considered in law to have that legal 
character or right which is contemplated by 
.S. 42 and can protect his possession through 
Court against a mere trespasser. 1935 547 * 

Legal character — Right to receive offerings, 

declaration as to. 18 A.L.J. 9^3 = 43 *59 > 

10 L.L.J. 242, Suit for declaration of temple 
honours not connected with any office : 41 L.W. 


384. Suit for declaration of exclusive right to 
lead prayers and for injunction : 1933 A. 284 

(following 2 P.L.J. 108). As to declaration of 
right to worship in mosque, see 14 L. 518=144 
I.C. 658=1933 L. 759. Suit to declare that 
Revenue Officer’s order cancelling appointment 
as karnam is ultra vires — Not barred. 33 L.W. 
294=1931 M. 502. See also 144 I.C. 400=65 
^l.L.J. 186. Legal character includes right of 
franchise — Election — Suit to set aside — Main- 
tainability. 63 I.C. 229=26 C.W.N. 91. Elec- 
tion — Declaration of right to have name inserted 
in the register of voters — Maintainability. 115 
I.C. 262 ; 142 I.C. 187=1933 3 * 9 * See also 

1941 Cal. 136. (Suit for declaration of plaintiff 
as director of company). Where certain members 
of a registered society sued to obtain a declara- 
tion that certain amendment to the rules of the 
society passed at a meeting were ultra vires as not 
having complied with the rules for the purpose, 
and also prayed that the executive committee 
should continue to hold office in spite of the 
fresh elections held under the amended rules and 
it was also found, that according to the rules 
of the society, similar amendments could be made 
by a proper compliance with the rules, it was 
held. Per Ghulam Hasan. J . — That as any decree 
that might be passed is likely to be rendered 
nugatory by the passing of the amendments 
according to the rules, the decree would be 
brutum Julmen and that hence the Court should 
refu.se to grant the declaration. 1941 O.A. 432 
= 1941 O.W.N. 661 = 1941 Oudh 422. Suit 
for declaration of joint right of manage- 
ment of charity — Decree, form of. 39 

M.L.J. 403=44 M. 205. A suit wherein the 
relief claimed is a declaration of status is one 
for a substantial relief. 80 I.C. 606 = 27 O.G. 
353=1925 O- 210. A suit for a declaration 
that the plaintiff is and continues to be the 
adoptive father of defendant is virtually a suit 
to declare that defendant is the adopted son of 
the plaintiff and is maintainable. I933 N. 292. 
See also 38 P.L.R. 455=1938 Lah. X35 (Qum- 
tion of legitimacy.) 1936 Lah. 135; 1936 L. 858. 
Where an order for maintenance has been ob- 
tained against a Burmese Buddhist monk in res- 
pect of an aU'*ged illegitimate child, ^ under the 
provisions of the Cr. P. Code, he is entitled to sue 
under S. 42, for a declaration that he is not the 
father of the child. 194 ° Rang.L.R. 668 = 1940 
Rang. 298. A suit for a mere declarauon 
that one person is related to another without 
anything more is not a suit to establish a legal 
character and not maintainable. 121 l.i-. 417 

= 04 P.L.R. 900=1930 L. 795. also 140 
l 76 = 36 C.W.N. 638=1932 C. 714. A 

declaration that certain sum deposited by the 
plaintiff with the defendant as margin money 
is accountable by the defendant to the plaintiff 
cannot be granted under S. 42, as it affects only 
the pecuniary relationship between the parties to 
the contract. 1937 L. 389. 

Declaration as to right to Property and 
Title. — See 24 Bom. L.R. 449=1922 B. 84. As 
to what is a declaration to any legal right or 
right to property, w 26 A.L.J. 409=109 i .C. 
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X 12= 1928 A. 309 : 130 I. C. 366=1931 R. 24 ; 
142 I.G. 606=1933 4*2- Ri^ht to property 

referred to in the secdon is the plaintiff’s indivi- 
dual right in a particular property and not a 
general right which he possesses in common with 
all or some of his fellow citizens. 6 R. 291. 
As to suit by transferee from Hindu widow 
against reversioner, see 60 I.C. 784=19 A.L.J. 
275 ; 60 I.C. 343=16 N.L.R. 209. The expres- 
sion “any right to any property” in S. 42 is 
large enough to include reversions even if 
remote ; and a person in whom the reversion is 
vested under the Hindu Law can obtain a decla- 
ratory decree as to his rights when a cloud is 
sought to be cast on the same. 8 P. 153 = 
119 I.C. 817=1929 P. 164; 1933 O. 555; 

1934 A’ 4^0 5 *934 P* f>6o. As to suit by 

Hindu Reversioner, see 1937 A.L.J. 778= 1937 
All. 653; 16 Mys. L.J. 167 = 43 Mys.H.C. 
R. 181 ; 1937 Mad. 555 ; 1938 Bom. 37 = 39 

Bom.L.R. 1072 ; 1939 All. 249. Where an un- 
married daughter is under custom entitled to 
inherit the property of her father and to re- 
main in possession until her marriage, a suit 
by a reversionary heir for a mere declaration of 
title against her does not lie so long as she is 
unmarried. 42 P.L.R. 198=1940 Lah. 184. A 
right to attach particular property is a right 
as to that property within the me ning of S. 42. 
Accordingly a decree-holder, who withdraws 
the attachment of a certain property on objec- 
tion being raised under O. 21, R. 58, can 
maintain a suit for a declaration that that 
property is liable to attachment and sale in exe. 
cution of his decree. Such a suit does not fall 
under O. 21, R. 63 ; 60 B. 226 = 38 Bom.L.R. 
251 = 1936 B. 160. Court lias got a discretion 
not to grant a declaratory decree that an 
authority to adop is invalid before any adop- 
tion has been made. 98 I.G. 681. It is com- 
petent to the presumptive heirs of a Hindu to 
maintain a suit fur declaration of the invali- 
dity of an adoption made by the widow of the 
last male owner. 4 L.L.J. 37=1922 L. 68; 
See also 153 I.C. 244=16 P.L.T. 236=1935 P. 
256 ; or by widowed daughter : 26 L. W. 282 = 

53 M.L.J. 601 ; a future shebait of a private 
endowment can maintain a declaratory suit on 
behalf of the idol. 35 C.W.N. 768. See also 

54 G.L.J. 544. Suit by Hindu reversioner for 
declaration of his status : 26 A L.J. 449 ; 92 I. 
C. 982 ; 9 P.L.T. 210 ; 1 10 I.C. 248 = 9 L. 467; 
1933 R- iST^’ilS I G. 372 ; 155 I.G. 244 = 

1935 P. 256. If a person chooses to seek a 

declaration only for future maintenance for 
which the cause of action has not accrued, S. 42 
cannot stand in his way. 14 P.L.T. (Supp.) i 
= 145 I.C. 1 = 12 P. 359=1933 P- 306. A suit 
for a declaration that a will is null and void is 
not maintainable after the death of the 
testator ; it must comprise a prayer for con- 
sequential relief, such as possession of the 
property, or if the right to possession is 
postponed, cancellation of the will. 10 L. 403 
= xi2 I.C. 48=1919 L. 811, As to suit for 
declaration that the directors of a company 
were not properly appointed, see 32 C.W N 
1084 ; 55 M.L.J. 385. A Court will 

not grant a declaration of plaintiff’* right to an 
unknown &nd uncertain sh^re in Joint property 

C.CM — 578 


82 I.C. 392=1924 Cal. 1046; 1940 Pat. 502 
(contingent right). A suit for a declaration not 
with respect to an existing right bur with res- 
pect to a spes suceessionis, is not maintainable 
under S. 42. 1940 Rang. L.R. 54; 14 Lah. 
306=141 I.C. 409=1933 Lah. 712 (Suit by 
excluded co-owner from possession of joint 
fta^ly properly for mere declaration and 
injunction not maintainable); 1933 Mad. 503. 
Co-sharer— Managing co-sharer — Assertion of 
exclusive title before Revenue authorities by — 
Suit by other co-sharers for declaration of 
title in case of — Maintainability— Prayer 
for joint possession unnecessary. *929 Oudh 35 
^) : 142 I.C. 606= 1933 I-'2ih. 412. See also 1937 
Pat. 250; 1939 A. M.L.J. 120. A mortgagee 
cannot maintain a suit for declaration of his 
mortgagor’s tide to the mortgaged properties so 
long as his right as mortgagee is not 
established. 63 I.C. 514 = 25 C.W.N. 552. See 
also 1942 O.A. 404. Religious office — Suit for 
mere declaration and injunction without a 
prayer for possession — Maintainability. 115 I.C. 
539 (0=1929 Lah. ii; 133 I.C. 193=1931 
Mad. 505, The right of a purohit is no right at 
all, and is not property but a mere spes sueces- 
s’onts or contingent right. 67 I.G. 439 = 3 
Lah. L.J. 414; 10 Lah. L.J. 242. As to suit for 
declaration of exclusive right to lead prayers 
in a mosque and for injunction, see 144 I.C. 
298=1933 A.L.J. 513=1933 All. 284. Sale of 
property by Insolvency Court — Suit for declara- 
tion by claimant — Maintainability. 1927 Cal. 

934 - .A suit for declaration of title to use pro- 
perty in respect^ of which an order under S. 1 44, 
Cr. P. Code, is passed is not maintainable. 
42 M.L.J. 179=1922 Mad. 123. Before the 
proviso to S. 42 can come into operation, it 
must be shown that the defendant was in 
possession of tlic property in respect of which 
tJie declaration is sought, and that as against 
him the plaintiff could obtain an order for 

possession. If at the time the suit 
IS filed, possession of the property is neither 
with the plaintiff nor with the defendant, but 
in cutlodia legis, all that is necessary is a dec- 
laration of title. When the properly remains 
in cuslodia legis, the Court must deliver the 
same to the person who shows a title, and it is 
therefore not necessary for a platniiff to ask for 
anything more than a mere declaration. I.L.R. 
(•939) Mad. 986 = 50 L.W. 243=1939 Mad. 
p 53 = (i939)2 M.L.J. 624. Wliere property is 
m the custody of a Court, a suit for a bare 
declaration of title to it is not barred by S. 42 
89 I C. 424=1926 Oudh 43. Seel.L..K. (1939) 
Mad. 980=1939 Mad. 853= (1939) 2 M.L.J. 
024. Where neither party is able to prove his 
- ^pP'^openy in dispute, it is open to the 
plaintifl in possession for some time short of the 
stauitory period to obtain a declaration of his 
right to the property. 64 I.C. 400= 13 Bur.L.T. 
205- See 62 I.C. 843 = 2 P.L.T. 743. Where 
the plaintifT claims to be a trustee and admi- 
nistrator of certain institution of which neither 
nor defendant 1$ in possession or control of 
the manngement, a suit for mere declaration 
under S, 42 is maintainable; and where it is 
not open to the plaintiff to pray for possession 
also as against the defendant, injunction against 
the defendant is further relief within the mean* 
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(a) A is lawfully in possession of certain land. The inhabitants of a neighbouring village 
claim a right of way across the land. A may sue for a declaration that they are not entitled to the 
right so claimed. 

(^) A bequeaths his property to B, C and B, “ to be equally divided amongst all and each 
of them, if living at the time of my death, then amongst their surviving children.’* No such children 
are in existence. In a suit against A*s executor, the Court may declare whether C and D took 
the property absolutely, or only for their lives, and it may also declare the interests of the children 
before their rights are vested. 

(r) A covenants that, if he should at any time be entitled to property exceeding one lakh 
of rupees, he will settle it upon certain trusts. Before any such property accrues, or any persons 
entitled under the trusts are ascertained, he institutes a suit to obtain a declaration that the covenant 
is void for uncertainty. The Court may make the declaration. 

(d) A alienates to B property in which A has merely a life interest. The alienation is invalid 
as against C, who is entitled as reversioner. The Court may in a suit by C against A and B declare 
that C is so entitled. 

(ff) The widow of a sonless Hindu alienates part of the property of which she is in possession 
as such. The person presumptively entitled to possess the property if he survive her may, in a suit 
against the alienee, obtain a declaration that the alienation was made without legal necessity and 
was therefore void beyond the widow’s lifetime. 

{f) A Hindu widow in possession of property adopts a son to her deceased husband. The 
person presumptively entitled to possession of the property on her death without a son may, in a 
suit against the adopted son, obtain a declaration that the adoption was invalid. 

{g) .<4 is in possession of certain property. B, alleging that he is the owner of the property 

requires A to deliver it to him. A may obtain a declaration of his right to hold the property. 

(/i) A bequeaths property to B for his life, with remainder to B's^ wife and her children, if any, 
by B but if B die without any wife or children, to C. B has a putative wife, -D, ^^d children^ but 
C denies that B and D were ever lawfully married. D and her children "lay, in B j lifetime imtitutc 
a suit against C and obtain therein a declaration that they are truly the wife and children ol tS. 


NOTES. 

ing of the Proviso to S. 4a. 66 I. A. 106 = 

I.L.R. (1038) Lah. 63*42 G.W.N. 930 

= 1938 P.C. 73=(*938) 1 M.L.J. 359 

(P.C.). Suit for declaration that plampli and 
defendants as heirs of deceased vyerc entitled to 
shares in moneys lying to credit of deceased 
in hands of Provident Trust not party to suit 
for injunction restraining defendants 
receiving it — Maintainability — Anicndrnent of 
plaint by addition of prayer for administration 

—Permissibility. LL.R. (i 939 )^ 432 = 

1030 Sind 107. A co-sharer professed to grant 
a lease of the entire interest m a property of 
whicli he held a share only, had the draft of 
the kabuliyat made, agreed to give an amalnama 
or authority to the lessee to take possession of 
the property and received the full selam stipidat- 
ed from the lessee and accepted rent. The 
other co-sharers refusing to execute the kabuliyat, 
the co-sharer refused possession of his share. 
Lessee sued for amalnama and possession. Held, 
that the suit, was not for specific performance 
of a contract and thus coming under S. I 4 » 
15 and 16, but was for a declaration and 
consequential relief to which the plaintiffs were 
entitled. 33 C.W.N. 314= 1929 Cal. 380. Where 
the defendant obtained a dcclartion that a 
certain wakfnama was invalid and possession of 
the properties which he claimed as his own, a 
suit for a mere declaration that the aforesaid 
wakfnama was valid is not competent without a 
prayer for consequential relief, e.g., joint posses- 
sion or restraining the defendant from diverting 
the properties. That no consequential rehet 
within the terms of S. 92 of the C. P. Code, 
is appropriate in the case, primarily because the 
section, in so far as it pre-supposes the existence 
of a trust, is not applicable to a suit for a 
declaration that there is a trust and secondly 


because, reliefs besides those enumerated in 
S. 92 arc not inconceivable. Remedies open 
to the plaintiff in such a case indicated. 34 
C.W.N. 1129=1930 Cal. 787. If a Maho- 
medan, anxious to protect a wakf estate, is pre- 
pared, as against third parties, to establish that 
they have wakf property in their hands, a 
declaration to this effect may certainly be given 
upon the terms set forth in S. 42. If, however, 
the plaintiff docs not profess to establish that he 
had any grievance against the defendants, he is 
not entitled to a declaration that certain trusts 
for the benefit of the Muhammadan community 
— in which the transferees may not be in the 
least interested — were validly created. Still less 
he is entitled, in a suit for a mere declaration of 
the validity of the wakf to have an issue de- 
cided about the validity of the transfers to the 
defendants. 130 I.C. 369 = 34 C.W.N. 1 = 1930 
Cal. 787. See also 1933 Oudh 555; 1936 Lah. 
233. VVhere in a suit for a declaration that the 
plaintiff is a gaddanashin of a certain khankah, 
the allegation by the plaintiff that he is already 
in possession of the properties attached to the 
khankah is not disputed by the defendant who 
merely claims to be in Joint possession with him, 
it is not necessary for the plaintiff to include a 
prayer for possession but he must however 
include a prayer for ejectment of the defendant. 
It is open to him to sue also for an injunction 
restraining the defendant from interfering with 
his rights as a manager of the khankah. 40 
P.L.R. 516=1938 Lah. 616. See also 71 M.L.J. 
61 1 = 1937 M. 21. 

Legal. Character. — Suit by dismissed kamam 
for declaration of invalidity of Board’s order is 
maintainable. 56 Mad. 749*1933 Mad. 618= 
65 M.L.J. 186. In a suit for a declaration that 
plaintiff had been validly appointed karnam suit) 
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that the Collector's action in appointing the de- 
fendant was wrongful, the Government not 
being impleaded as a party, Held^ that the Court 
will refuse to pass a decree which the Govern- 
ment may in its discretion cither accept or 
disregard; that the Government, a proper party, 
not having been impleaded, the Court will 
refuse to exercise a sound discretion by refus- 
ing to pass a decree. 39 L.VV. 510—1934 
Mad. 293 Where a right alleged on behalf of 
the plaintiff as owner of a property is denied 
on behalf of the defendant, it cannot be said 
that the plaintiff is not clothed with the legal 
character or title entitling him to ask for a 
declaration; and the Court may grant a declara- 
tion; and the Court may grant a declaration in 
its discretion; 63 Cal. 108 = 63 C.L.J. 210 = 40 
C.W.N. 916. Where the right claimed lias 
never been denied by the defendant, it is im- 
proper to grant a declaration. 71 M.L.J. 611. 
A suit for a declaration that the plaintiff is a 
director of a certain company and for the 
protection of his rights qua director, is compe* 
tent. But if such a suit also challenges the 
appointment of the other directors and seeks to 
remove them from the directorafe. it is wrongly 
constituted to that extent. I.L.R. (1940) 1 Cal. 
560. Where in a suit by the managing director 
who was removed by the company by a special 
resolution for a declaration that he is still the 
managing director it was found that the re- 
solutions removing him from office were ultra 
vires. Held, that the managing director was 
entitled to tfie declaration and the same could 
not be refused on the ground that the company 
might subsequently remove him from office by 
a valid resolution. 190 I.C. 819=1940 Lah. 

243. 

Traoe mark. — Every one has the right to use 
any kind of trade mark he likes, so long as he 
does not infringe the right of others already 
acquired. Hence, where a plaintiff does not 
make out a case tiial the right to the use of a 
certain trade mark is the “exclusive right of 
property” which he has acquired to tfic exclu- 
sion of every one else, a relief to declare that 
the plaintiff lias got the right to use that trade 
mark cannot be granted. (6 R. 291, Rcl.) 143 
I.C. 840=1933 A. 495 * Wfierc the effect of 
negativing a right claimed by the defendant is 
to directly or indirectly affirm a right claimed 
by tfic plaintiff in common with others, a suit 
for declaration that the defendant does not 
possess such right is maintainable. However 
the relief may be worded, the test is always the 
same, namely, whether the right claimed by 
the defendant implies a denial of the plaintiff’s 
“right as to any property” or to some legal 
character. 143 I.C. ^40= 1933 A. 495. 

Proviso — “Further Rfliep.” — The plaintiff 
cannot sue for a mere declaration when a con- 
sequential relief is open to him. 2 P. 391=4 
Pat.L.T. 675 (49 I C. 355 ; 2 I.A. 169. Ref.); 
103 I.C. 29. i,ee also 141 I.CJ. 409; 1933 P 
259; >3 L- 49 » = i 932 L. 636; 1933 M. 503 = 

144 I.C. 602 = 38 L.W. 194; 68 .M.L.J. 229; 14 
L.R. 549 (R«v.)= 17 R.D. 715; 145 I.C. 1003 = 
*933 p. 517; 1933 A. 958; 1928 R. 134; 1927 
L. 788; 1927 L. iq8. The word “relief” in the 
proviso to S. 42 connotes something which is 


needed by the person seeking the relief ; it 
means more than “right”. If the further relief 
is necessary to the relief which the plaintiff 
needs and seeks in the Court then he is not 
entitled to have a mere declaration. A suit for a 
declaration that certain property is the property 
of a joint family consisting of the plaintiff and 
the defendants and that the plaintiff has a cer- 
tain share in it, the plaintiff alleging that he 
is in possession of the property and that one 
of the defendants is holding out that it is not 
joint family property, i.v not barred by proviso 
to S. 42; although no further relief by way of 
partition is claimed, the relief of partition in 
the circumstances of tlic case is not a further 
relief, but is merely an entirely different right 
which it may not be necessary for the plaintiff 
under the circumstances of the case to exercise 
for the time being. 164 I.C. 133= 1936 R. 316. 
‘Further relief’ docs not mean every kind of 
relief that may be prayed for; what is contem- 
plated is a relief arising from the cause of 
action on which the plaintiff’s suit is based. 
If tfie plaintiff, by reason of the declaration he 
seeks and obtains, becomes entitled in some 
remote way to other relief's, they are not so 
related to his cause of action, as to be properly 
termed ‘further reliefs* within the meaning of 
the section. 1936 NI.W.N. 770=1937 Mad. 
495 » In the case of joint owners the possession 
of one is the possession of all. The only relief 
which a plaintiff who alleges that he is ajoint 
owner can ask is, to ask the Court to prevent 
the other joint owner from interfering with the 
enjoyment of fiis right. Where a joint tenancy 
is alleged it is not necessary to sue for posses- 
sion. The object of the proviso to S 42 is 
only to prevent multiplicity of suits. The real 
difficulty as regards the proviso to S. 42 is in 
the interpretation of the phrase ‘ where the 
plaintiff being able to sue for further relief.’ 
The phrase only means that where the plaintiff 
111 the opinion of the Court and in the circum- 
stances of a case ‘ought’ to make a demand 
for_ a relief that flows naturally from the decla- 
ration and which is not automatically granted 
^ him by the declaration. 1939 A.M.L.Jf. 120. 
6« also 1939 Sind 107. What ‘ further relief” 
in the proviso to S. 42 means, see 33 C.L.J. 
592 = 26 G.VV'.N. 206. See also 47 A. 416 = 28 
A.L.J. 291. Under S. 42, in order to enal>le 
the plaintiff to get a declaration it is only 
necessary for him to show that he has some 
legal character or some right to properly and 
that his opponent js cithvr clciiyinp or is in* 
tercsted in denying such legal character or title. 

It IS not necessary for him to show that he 
ha? a right to .some other consequential relief 
which he might have claimed at ilie same time 
or which is preparatory to his obtaining relief in 
other Courts. If there is a cloud cast on his 
title or legal character, he is entitled to seek 
the assistance of the Cour: to dispel ii f>y a 
declaratory decree, provided lie is not in a 
po.sHion at that time to ask for any otficr relief 
consequent on the declarati >n prayed. I.L.R. 
(1940) 2 Gal. 443-=44 C.W.N. 847= 1940 Cal. 
44 o- In an action by the plaintiffs for 

a declaration to the effect chat they were not 
share-holders of a certain company, the 
Court found that no money was forwarded by 
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the plaintiffs with their applications for allot- 
ment of shares, that the plaintiffs have sub- 
stantially asked for all the reliefs to which 
they were entitled and that a prayer to the 
effect that the register of the company may 
be rectified by the removal of the plaintiff’s 
names from the list of shareholders would 
merely be a prayer for a nominal relief. Held, 
that the objection with respect to the main- 
tainability of the suit in a declaratory form is 
without any substance. i6i I.G. '952=* 1936 L. 
790. Plaintiff need not always sue for all the 
relief which could possibly be granted to him. 
19 S.L.R. 220. Whether it is incumbent upon 
the plaintiff to ask for consequential reliei 
must depend upon the circumstances of each 
case. There may be cases in which a decla- 
ration may be sufficient for his protection. In 
such an event the plaintiff cannot be com- 
pelled to seek a consequential relief. 37 C.L.J. 
499=1923 C. 362; 37 C.L.J. 482=1924 G. 

411; 144 I. C. 753=1933 P- 259; *935 L- 657; 
*937 P- 250- ^ fhr a declaration that an 

assessment of the plaintiff’s holding by the 
Municipality Is illegal and ultra vires, being 
based on an erroneous valuation, is not bad 
for the reason that the plaintiff has not asked 
for any consequential relief in the shape of 
an injunction restraining the defendant Muni- 
cipality from realising the tax, when the 
Municipality has done nothing towards such 
realisation. (26 I. A. 16, Ref.) 61 G. 276 = 38 
C.W.N. 245=1934 C. 673. Where the plain- 
tiff alleges he is entitled to a religious office 
and that he is prevented from discharging 
his duties by the trustees and their no- 
minees, it is not necessary that actual pos- 
session should be asked for ; a ^ suit for 
a declaration of his right and injunction 
will give the plaintiff all that can also be 
obtained by a prayer for possession. I 33 
I. G. I 93 =»t 93 * M. 505. But see also 9 R. 
459 = * 93 * 3^2 {contra). The pro’^so ap- 

plies to cases where at the date of the suit 
the plaintiff is able to obtain consequential 
relief and notin cases where by taking cer- 
tain other proceedings the plaintiff will in 
future be in a position to seek such relief. 
It mav be that the Court should, m the exer- 
cisr of its discretion, refuse to grant a mere 
declaration if the plaintiff, though not entil- 
ed to claim possession at the date of the suit, 
can by taking proper proeeedings more 
effectively vindicate his right by obtaining 
possession. 27 A. L. J. 1201 = 1929 A. 974 - 
Suit for a mere declaration — Mamiainability 

Right to consequential relief arbing during 

pendency of suit. See 37 P* P-* 99^^*935 

L. 332. see also I. L. R. (19+1) Nag 735- 
Further relief, effect of not asking, 85 I. C. 
629=1925 C. 819. Prayer for general relief 
is not necessarily a prayer for consequential 
relief so as to take the suits out of the ^l^s 
of suits for a declaration only. 65 P. W. R. 
1921 ; 44 M. L. J. 5 I 5=*923 553 - ^ 

injunction b a discretionary relief and canno 
be claimed by a plaintiff out of POS*esiioii 
when he does not ask for possession agamst 
defendants who are actually m possession. 7 ^ 

549 = 1923 S. 17 (33 M. 62, Foil.; 14 S- 


*37 J 3 ® 364? Dist.) ; 1926 M. W. N. 

167=1926 M. 164, 41 P. L. R. (J. & K.) 
55 > *938 Lah 869; 74 C. L. J. 241=46 

G. W. N. 20. 45 G. W. N. 795=1941 Cal. 534; 
1942 O. W. N. 314=1042 A. W. R. (Rev) 180, 
Where a person is out of possession of property, 
a suit for a bare declaration of title is 
incompetent under S. 42. 6 P. L. T. 191=3 
P. 915. Sec also 89 I. C. 424=1926 O. 43 ; 
3 P. 403; 14 L. 306; 2 R. 649. It is not 
possible to separate the office of a mahant ov 
pandarasannadhi of a math from the properties 
which form the endowments of the offict^ and 
a suit by a person, not in possession of such 
properties, for a declaration of his_ title to, 
and possession of^, the office is not maintainable 
by reason of S. 42. Where the plaintiff has failed 
to ask for possession of the math properties, 
54 L. W. 357=194-* Mad. 822 = (i94i) 2 

M. L. J- 463 (F. B.) Alienation by guardian 
— Mortgage by alienee to another— —Suit on 
mortgage, decree and sale — Suit by minor for 
declaration as to the invalidity of suit, decree 
and execution proceedings — Oancellation of 
sale not prayed for — Possession of property 
with alienee — Suit barred under this section. 
14 Mys. L. J. 256 = 41 Mys. H. C. R. 30. 
Possession with third party— Declaratory suit 
lies to set aside will, \vhen devisee is not m 
possession^ though plaintifFalso may not be in 
possession. 78 1 . G. 183=1925 L. iio j 49 
M. L. J. 620 ; 45 A. 169. In a suit for declara- 
tion of title where plaintiffs arc in possession ; 
it is for the defendants to prove adverse 
possession. 1923 B. 382; 45 A. 164=1923 

A. 54; *9*2 O. W. N. 3*4; * 935 . L- 

119=16 L. 629 (Suit by donor for declara- 
tion of invalidity of gift). A co-sharer in 
possession of certain portions of the common 
land either individually or exclusively can 
sue for declaration of title against another 
co-sharer, if it was found that possession of 
the land in dispute had been in a state of 
flux. 4 Lah. L. J. 504. See also 160 I. G. 289= 
1936 L. 283 ; 1937 P. 229. Suit for more 

declaration that plaintiff has an interest in 
the property is not maintainable where he 
can ask for further relief by way of sale of 
the property and partition of the proceeds. 

1 15 I. G. 9x1. Where the defendants are m 
Joint possession of the properties in the 

same manner as plaintiffs are, a suit or a 
declaration that the plaintiffs are owne« and 
in possession of those properties and th^ 

defendants have no b^Sd 

is incompetent, and the plain * * . way 

toaskfo? some co*.scquentia relief 
of eiectment or injunction. 1930 A. bOO. it 
is ndr necessary to sue also for possesion 
when a purchaser from an absent co-sharer 
hrio^ a suit for declaration of his title. 4 
Lah^L jf 462. also 68 I. G. 576 = 3 L-L.J. 

4.07 ' In order to hold that the plaintiff’s suit 
is barred by S. 42, « no* enough to say 

that the plaintiff has failed to prove her 
possession. It must be further shown that 

the defendant was in possession. Unless 

this is done it cannot be said that the 
plaintiff was able to seek further relief than 
a mere declaration of title against the de- 
fendant, 7 O. W. N. 683=1930 O. 441. Tbp 
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NOTES. 

true owner is entitled to claim a mere decla- 
ration of title without infringing proviso to 
S. 42, ^ there is presumption that the true 
owner is in possession of a vacant site, unless 
the defendant can prove clear possession by 
himself. 120 I. C, 531 = 1930 L. 76. Declara- 
tory suit — User of portion of site by permis- 
sion of real owners does not make it neces- 
sary for real owners to institute suit for 
possession. 120 I. C. 531 = 1930 L. 76. Where 
a Court acting under S. 146, Cr. P. Code, 
appoints a receiver for the suit properties 
and refers parties to a civil suit, a suit to 
establish title is not vitiated by the fact that 
there is no relief claimed regarding possession. 47 
M.L.J. 671=20 L.W. 893; 20 L.W. 754. A per 
son who is not a party to a decree may sue to 
have it declared void without claiming any conse- 
quential relief, 5 L L.J. 357=1923 L. 373; 
>934 L. 235. A suit for a declaration that the 
defendants have no such tenancy right as recor- 
ded in the Settlement Records by order of the 
Collector is not bad in the absence of a pra- 
yer to set aside the order. 63 I.G. 161=33 G. 
^•J* 3 * 7 - The distinction between a suit 

brought for a declaration that an act or order 
of a statutory body is in excess of its jurisdic- 
tion, and a suit brought for the correction of 
an entry in a settlement record on certain 
specified grounds is patent and substantial. In 
the one case it is a suit under the general law 
based on a common law right. In the other 
it is a suit under an enabling provision of an 
enactment. In the first case apart frotu the 
question of jurisdiction, the iiicriis do not 
matter. In the second case the decision must 
be on tl»e merits. And a suit for the declar- 
ation simpliciicr contemplated by the first case 
is always maintainable, 59 M. 825=19^6 
531=71 ii8(F.B.). Where a person 

who is admittedly in po.-scssion of n inauza, 
claims land which has been recorded by the 
survey and settlement authorities, as lying out- 
side the mauza, he is not eniitlcd to mere 
declaration of his title to the land in dispute 
without also suing for possession. The position 
would be different if it is found that the 
« is in actual possession of the disputed 
land as well. I'he plaintiff being out of pos- 
session in the eye of law, it is open to him to 
bring a suit to establish his title to recover 
possession, or in the alternative to show that 
he had come into pos.scssion since the dispos- 
session implicit in the decision of the boundary 
line dispute under S. 41, Bengal Survey Act, 
If he takes neither of these courses but merely 
sues for declaration of title without asking any 
relief as regards possession his suit is barred 
under S. 42. 17 Pat.L.T. 405 = 1936 P 185 
Suit for mere declaration of validity of ad m 
tion and of reversionary right may lie. 41 .\I. 
L.J. 386=70 I.C. tgo; 1933 N. 292. Joint 
mortgagors — Death of one — Sale by wid >vv of 
share in equity of redemption — Suit by survi- 
ving mortgagor to declare his right survi- 
vorship to share of deceased — Maint.ainability. 
ti9 I.C. 502= 1929 A. 331. Where plaintiffs 
pray for a mere declaration that two idols arc 
the owners of the property in dispute, while 
they should in fact ask for the appointment 


of trustees, the formulation of a scheme for 
management and recovery of property from 
people who have committed breach of trust 
the suit is barred under S. 42, proviso. All 
these things cannot be relegated to a second 
suit. It is exactly for the purpose of avoiding 
the evils of second suit that the proviso of S 42 
has been enacted. 27 A. L.J, 1201 = 1929 A. 
974. Where the liability of the rent was sailed 
but the dispute was whether the persons were 
jointly liable, held, that the landlord can file a 
declaratory suit for that purpose. 1931 AL I 

214=1930 A. 869. \Vhcre the plaintiff sued 

lor a declaration that a deed of a release exe- 
cuted by the judgment-debtor in favour of a 
third person was void and ineffective as against 
the creditors and that they were entitled to proce- 
ed against the properly by way of execution 
held, that the mere fact that they had not sued 
for cancellation of the released deed did not 
bar the suit for declaration. 7 R. 477 Suit 

for declaration of inv2lidity of a tax Iniun 

ction for refund, or perpetual injunction not 
being claimed, suit is not tenable. 46 A. 

— 22 A. L.J. 446. The Court ought to allow 
the plainiiH an opportunity to amend his pl.aint 
so as to include the necessary prayer, conse- 
relief by injunction or otherwise. 6>t 
P.V\.R. 192., aho 44 M.L.J. 5,5. AI. 

though declaratory decrees arc asked for a 
plaintiff can be given a decree for possession 
01 the land if he pays tlic Court-fees required 
for possessory .suits. 73 I.C. 818=1923 L 2s<? 
As to suit for bare dec'aratioii by defeated 
clairnani, when possession is with auction- 
purchaser (under C.P.Code. O. 21. R. 62? 

763; 5 R. G99: 21 Pat. 300; 1942 
O.A. 4 ^ 4 ; A suit for a mere cieclaracioa with- 

is maintainable, 

where the defendants are not in possession, and 
consequently the pl.airitiff could not ask the 
Uourt lor dispo'vsessing them. (3G M 62 
Foil.) 163 I.C 9^^=^938 L. 9-^9.^ aTuU for 

a dcclaralion that a previous decree dcclarine 

Ci:rta.in wnkfitamas invalid and distributing the 
properties covered by those deeds among the 
alleged heirs of the settlor is not binding on 
the plaintiff IS not governed by S. 42 It i.s 
not necessary for the plaintiff to pray for the 
^ttin4 aside of the decree. 53C.L.J. 9,^ 

787. '>ce a/s-> 1936 l; 

283 1937 lesh. 47. The decision of the Court 

under .Succession Act is a summary one and 
does not stand in tlie way of the trial of the 
same question in any regular suit. The existence 
ol the succession certificate is not such a fact 

make its cancellation a necessary relief 
which the plaintiff must consequently seek in 
a suit under S. 42. 1934 Pesh. 40=^5, 

689— 193^ Pesh. B3, The proviso to S. 42 
does not take away the special right conferred 
by O. 21. R. TOO, C.P.Code. Where the 
auction-purchascr was resisted in taking posses- 
ion and he made an application under O. 21, 
K. 97 hut tlic same was dismissed and he 
tiiereupon su<*d to liavc his right to the pro- 
perty declared, held, that the plainliff was not 
bound to ask for possesstion. 151 I.C. 59=17 

^ 4— >934 *89 (i). Sre oho 1938 Pat 

558=19 Pat L.T. 916 .1938 P.W.N. 455. .A. suit 
by a creditor for a dcclaralion that his 
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43. A declaration made under this Chapter is binding only on the parties 

, to the suit, persons claiming through them respec- 

Effect of eclaration. tively, and, where any of the parties are trustees, on 

the persons for whom, if in existence at the date of the declaration, such parties 
would be trustees. 

Illustration. 

a Hindu, in a suit to which By his alleged wife, and her mother, are defendants, seeks a 
declaration that his marriage was duly solemnized and an order for the restitution of his conjugal 
rights. The Court makes the declaration and order. C, claiming that B is his wife, then sues A for 
the recovery of B. The declaration made in the former suit is not binding upon C. 

CHAPTER VII. 

Of the Appointment of Receivers. 


Appointment of receivers 
discretionary. 

Reference to Code of Civil 
Procedure. 


44. The appointment of a receiver pending a suit 
is a matter resting in the discretion of the Court. 

The mode and effect of his appointment and 
his rights, powers, duties and liabilities are, regulated 
by the Code of Civil Procedure.^ 


1908 


I.EG. REF. 

^See now the Code of Civil Procedure, 

(Act V of igo8). 

notes. 

debtor has transferred his immovable property 
with a view to defeat or delay his rights and 
that the transfer is therefore ineffectual against 
his rights, is not barred by the proviso to S. 
42: 150 I. C. 888 = 35 P L R- 402=1934 L. 400. 

Tl\ere is nothing in S. 42 which bars a suit 
for a declaration that a certain sale is void. 
The question whether a particular sale is void 
is a mixed question of law and fact, but 
whether under the given circumstances a sale 
is void is a question of law only. A plaintitt 
is entitled to sue for a declaration that cer- 
tain facts existed and therefore the 
that case is void. 165 I.C. 749— * 93 ® • 57 • 

Where a sub-lessee who is liable to pay ms 
lessor commission and royalty, 

son’s name but in reality for himself, ‘he lessor s 

right to realize commission and 

ce®rtifica.e sale, formal dc>.v^^.o does 

not change his position if n,,rcha- 

Iraudulent, nor can it be sai .. . royalty 

ser obtained possessmn by -aba.ng^.hc ^royalty 

ar .haT'=th="'’l.c is vc^’d is maintainable. 

‘®R.GHT To“' CONSEaUENTIAI. RELIEF ARISING 

^ of suit.— Where a plaintiff 

DURING pendency 

ou^ht at th^ time of the instituuon 
of his® suit and it was only during the 
tendency of the suit that he acquired the 
Slht to ask for such relief, it is open to him to 
aoDlv for leave to amend the plaiiU so as to 
cla?m the further relief and the Court 
ordS him to amend; but in the absence of such 
order the plaintiff is not bound to amend and 
is entitled to sue for the relief to which he 
was entitled at the time of the '^stuuuon ^ 
this suit. *939 N.L.J- 577— ^ 94 t> 

“■’e^GRx'-F^EtLL^lali^?- ir l^^iUfon^CoIi^r.: 

‘^'LiMiTA^lSi'.-Appii?a|ufryJ of S 23, Omi- 

^o‘rx..t-4o. =“!t c^nno’rbrsail'Jhi't 


the plaintiff has slept over her rights, for she 
obtained possession of the land at the time 
when the contract of sale was entered into, and 
since that time has been in possession and en- 
joyed the usufruct thereof and where^rcal right 
of action had only accrued a short rime before 
the proceedings were instituted, nine ycars^ 
lapse of time would not be fatal to any action 
for sp. performance of an executed contract. 
1934 R. 310 (2). 

Practice and Procedure — Appeal. — Where 
a declaration is to be refused, it should be 
refused at a preliminary stage of litigation and 
not by a Court of appeal after the issues on 
fact and law have been decided. 137 I.C. 145 
= 1932 All. 661. Where a declaratory relief 
has been given by the Courts below, the appel- 
late Court cannot refuse that relief unless it 
comes to the conclusion that the Courts below 
have acted in an arbitrary or perverse manner. 
153 I.C. 73=^935 All. 174* *55 I-C. 

244=16 Pat.L.T. 236=1935 Pat. 256 ; 13 Pat. 
182=1934 Pat. 498. Suit for mere declaration 
of right to possession of jewels — Maintainabi- 
lity with prayer for possession — Amendment of 
plaint — Permissibility in second appeal. 193 ® 
Mad. 331. Where the plaintiff is either in 
actual or constructive possession of most _of the 
suit properties or when no furtlier relief in 
respect of them can be asked at the time of 
filing the suit, a suit for mere declaration in 
respect of suit properties is maintainable. If, 
however, the suit includes a small item of 
perty with respect to which further relief of 
possession is not asked for though such relief 
could have been prayed for by the plainun, 
the Court may allow amendment of the plaint 
by allowing plaintiff to add such prayer in 
respect of the small item. 174 I-G. 35®=*937 
Lah. 295. See also 1940 Nag. 99; 190 I.C. 756. 
Suit for injunction — Power to grant declaratory 
decree. See 1935 All. 106. 

Secs. 42 . and 43 . — Decree declaring that 
plaintiff was^no longer defendant’s wife — If judg- 
ment in rem 7 36 Bom.L.R. 1021. 

Sec. 43 . — Scope — Declaration of invalidity of 
adoption — Binding nature — If altered bj' the 
filing of subsequent suit for possession in a 
Court of higher pecuniary jurisdiction due to 
rise in the value of properties- 71 M.L.J. 619. 
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CHAPTER VIII. 

OF THE Enforcement of Public Duties. 

Any of the High Courts of Judicature at ^[Calcutta, Madras and Bombay] 
T> * j 1 .I- may make an order requiring any specific act to be 

V JraTd ‘oV;rsToTo“‘.%.a^;; done or forborne, within’ the local JiJrs of its ordinary 
specific acts, original civil juiisdiction, h>y any person holding a 

public office, whether of a permanent or a temporary 
nature, or by any corporation or inferior Court of Judicature : 


LEG. REF. 

'Substituted for *Fort William, Madras, Bom- 
bay and Rangoon’ by A.O., 1937. 

NOTES. 

Sec. 45 ; Scope ok Section. — The writ of 
mandamus, being a higli prerogative writ, is of 
the greatest value in maintaining the laws, but 
it is discretionary, The precise order asked for 
and made should in such cases be carefully 
defined. The form of procedure adopted in 
any particular case should not become a pre- 
cedent in any future attempt to decide similar 
questions. 1931 652=1931 P.C. 132 = 61 

M.L.J. 299 (P. C.). An order under S. 45 is 
only to be n^ade inler alia if the plaintiff has no 
other specific and adequate legal remedy. [47 
Bom, 742 (P. C.), RefJ 10 Rang. 412=1932 
Rang. 123 (F.B.); 1934 Mad. i40-=66 M.L.J. 
233. The prtrogalive writ of mundamus is in form 
a command issued in the King’s name from the 
King’s Bench Division of the High Court of 
Justice. So far as this country is concerned, 
S. 45 now empowers the High Courts of Cal- 
cutta, Madras, Bombay and Rangoon to make 
orders which secure the same result as the WTit 
of mandamus issued by the King’s Bench D [vi- 
sion, and the condiiions which are set forth 
in that section are substantially the same as 
those under which the writ of mandamus is 
issued in England. to I’at. 218=1930 Pat. 
538 (F. B.). .SVc 45 M.L.J. 502--47 Bom. 7.^2 
= 50 I. A. 227=1923 P.C. 138 (P.G.). (On 
appeal from 23 Bom. I.. R. 1132). Writ of man- 
damus can be issued only by (he High Courts 
at Calcutta, Bombay, and Madras in their 
original jurisdiction, but not by the other High 
Courts, i. r., vMlahabad, Patna and Lahore. 5 
Pat. 595^*926 Fat. 305 ; 4 Pat. 224 = 86 I.C. 
170; 10 Pat. 218=129 I.C. 529=1930 Pat. 538 
(F.B.). See also 1926 Rang, 135. They have 
no power to issue the writ of mandamus afjart 
from and except under conditions prescribed by 
S. 45: 10 Pat. 218 129 LC. 529=1930 Pat 

53B (F. B.). (Power of High Court to or<!e; 
land acquisition officer to refer the award to 
High Court ) The section is not to authorise 
the High Court “to make any order whic h is 
otherwise expressly excluded by any law for the 
time being in force.” 5 Pat. 595-7 Pat.L. r. 
695-1920 Pat. 305. also 5 Bur.L.J. 26 

1926 R. 135. I he power to make the order 
under S. 45 >s discrctionar>' and it may only be 
made provided that the doing of a specific act is 
clearly incumbent upon the particular public 
officer against whom the order is sought. 1937 
Rang.L.R, 4 * 4 — t 93 B Rang. 69. Suit to declare 
electoral lists illegal and restrain elections thcrc- 


87 I- C. 475 = 27 Bom. 

36S— *925 8. 255. As to enforcement of 
public duties m matters of election, see 50 B. 
394=28 Bom.L.R. 264=1926 Bom. 247. See also 
5 R. 504* 1927 R. 324: * 93 * R. 326. Where 

the petitioner prayed that the High Court 
should issue a writ of certiorari to the Election 
Officer and to direct the said Officer to include 
his name in the list of nominated candidates 
and then proceed to hold the election and 
mough relief sought was nominally against the 
Election Officer, it was in reality against the 
Government who had cancelled the order of the 

^ the nomination papers 

and further directed the exclusion of the peti- 
tioner s name from the list of valid nominations. 
held, that the prayer asked for would be suit- 
able in a writ of mandamus but not in a writ 
of certiorari. Held, further, that the Court could 
not issue a writ of mandamus against the 
Governor acting vvitli ministers. Need for 
Government being Joined as party in .such appli- 
cations pointed out. 142 I.C. 187=1033 M 
319- Reference to High Court under S. 51! 
Income-tax Act — .Application to compel refer- 
ence refused — Leave to appeal to Privy Council 
to be granted under Letters Patent, Bombay 
cl. 39: 64 I. C. 950-23 Bom. L. R. 1132. 

High f.ourt cannot invoke its discretionary 
powers under S. 45 in ortler to require the 
Commissioner to slate a case which is not other- 
wise provided for by S. 66 of the Income-tax 
Act. 7 R. 581. / 7 /jo I 13 1 . C. 619; 136 I.C. 

7t>2-= 1932 S. I. An assessee in Sind, unlike an 
^sessec within the jurisdiction of High Courts 
has no remedy under S. 45 of this .Act where he 
cannot obtain relief uikIct S. 66 (3) of the In- 
come-tax Act. It is, however, for the legisla- 
ture to remedy this anomaly by extending the 
provisions of S. .^5 or by amending S. 66 (3) of 
the Income-tax An. so as to give him a right 
of reference where Commissioner refuses to state 
a case on fanciful and unfounded grounds. 26 
S.L.R. 23.5 136 I.C. 762=1932 S. i; 1934 M. 

-j- '**33; »2 R. 322=1934 R. 132 
VNhcrc a case, it stated by the Commis- 
sioncr of Income-tax, would Jinvc CO be referred 
to the Court of the Judicial Commissioner in 
bind for decrsion, it would not be right for the 
Bombay High Court in the exercise of its discre- 
tion, to make an order under this section re- 
quiring ihc Commissioner to .state a case to it, 
even il the Bombay Court has jurisdiction to do 
^ by reason that the Commissioner resides in 
Bombay. 33 Bom.L.R. 36 nqji B. 273; 1934 
* 4 *^ ’66 M.L.J, 233. See also 58 B. 361 = 

36 BonuI^.R,^ ^3” B* G2. No order can be 

made at the instance of a third party restrain- 
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ProvicJed — 

(a) that an application for such order be made by some person whose 
property franchise or personal right would be injured by the forbearing or doing 
(as the case may be) of the said specific act ; 


NOTES. 

ing the Municipal Commissioner from granting 
sanction for a proposed building, when the 
sanction has already been granted qualified by a 
condition that the building should not contra- 
vene any of the provisions of the Act. 33 Bom. 
L.R. 31 = 1931 B. 173. The Corporation owes 
a legal duty to an adjacent owner and there 
is, therefore, a corresponding right in his favour, 
to prevent building plans being passed contrary 
to the bye-laws. If, therefore, the Building 
Committee of the Corporation sanctions a build- 
ing plan in disregard of the bye-laws and an 
adjacent owner is thereby injured as to light, 
air, health and amenities by reason of tlic parti- 
cular situation of his property, he can apply 
for mandamus under S. 45. I. L. R. (1941) i 
Cal. 16=45 C. W. N. 401 = 1941 Cal. 391. 
Where the amenities and sanitation of a per- 
son’s property will be substantially prejudiced 
if a building plan which violates the regulations 
is sanctioned such person has the right to call up- 
on the Municioal Corporation to see that the 
provisions of the statute arc observed. He can 
apply for mandamus under S.45. 45 C.W.N. 408. 
An owner of premises has a clear right to insist 
that the building rules should be strictly observed 
by the Corporation in sanctioning plans in res- 
pect of buildings proposed to be erected in the 
neighbourhood, although the owner of the 
premises which lie immediately next to the pro- 
posed building has no objection to building 
operations being undertaken in accordance 
the plans. He has a right to apply for a manda- 
tory Older on the Corporation under S. 45 
the Calcutta Municipal Act furnishes no spccihc 
and adequate legal remedy to persons in his 
position. I.L.R. (I 9 V 0 ^ Cal. 435 = 45 C.W.N. 
413 = 1941 Cal. 3S6. Municipal election- 
objection on the ground of disqual^cation of 
candidate— Injunction restraining officer from 

holding enquiries: 193* 3^6 , 5 r' 

Refusal of refund of income-tax— Assessec failing 
to appeal— Application under S. 45 - Maintain- 
ability. 68 M.L.J. 227. As to refusal of Col- 
tector to make reference under S. 18, La^ 
Acquisition Act, see 38 C.W.f'^ 844=193+ C. 
-cQ The Commissioner of Police must issue 
licence to a rickshaw whether it is old^ or new 
if it complies with the conditions as laid down 
under S. 23 of the Rangoon Hackney Carriage 
Act and is found fit for public use, and if the 
Commissioner has not issued the licence up to 
the maximum number as fixed by him. And 
therefore where he does not exercise the discre- 
tion as vested in him, a writ of mandamus can 
be issued directing liim to issue such a licen<^. 
142 I. C. 832=1^933 R. 37 - See also 142 I. C. 

832=1933 R. 39- _ 

Application under Patents and Designs 

Act — -Writ of certiorari on Controller of 
Patents.— The High Court has jurisdiction to 
issue a writ of certiorari or prohibition or manda- 
tory order under S. 45 against the Controller 
of Patents and Designs, in proceedings on an 


application under the Patents and Designs Act. 
The High Court has right to exercise a control- 
ling jurisdiction similar to that which is exercise- 
ed by the King’s Bench Division in England, 
over matters arising within the Jurisdiction of 
the High Court and over persons or bodies 
exercising duties within its jurisdiction. Before, 
however, these extraordinary remedies are 
used, the Court must be sure that they will be 
effective. The mere existence of a right of 
appeal is not conclusive, because it may not be 
adequate, and in some circumstances, the re- 
medy given by the issue of such writs may be 
more speedy and more convenient and lc« 
costly. 62 C. 596 = 39 C.W.N. 573. 

Quia Timet Action. — Proof of imminent 
danger and consequent irreparable damage is 
necessary. Discretion is to be liberally used by 
Court. 85 I.C. 1^=1925 C. 373 * . I" dispos- 
ing of an application for an injunction, powers 
of the High Court on Original Side are not 
wholly circumscribed by the rules laid down in 

S. 45. 85 I.C. 14=1925 G. 373 - Jurisdiction 
to issue writ is discretionary — Right to be en- 
forced must be of public nature — Powers will 
not be exercised if other remedies are open. 51 
C. 874 = 821.0. 374=1925 G. 48. Mandamus 

Eleciion — Returning Officer — Functions of — 

Quasi-judicial — Eligibility of candidate for 
election. 5 * C. 279 = 39 C.L.J. 58. See also 

41 Bom. L.R. 911. Municipal Corporation — 

Right of Councillor to move resolution for 
reduction of tax — Motion postponed at the 
request of the President — Subsequent resolution 
ruled out — Application for mandamus — Madras 
City Municipal Act, Ss. 99, 155 and 157. QO 

L.W. 589=1924 M. 868. See also 28 C W.N. 
127=1924 C. 454 ; 39 Bom. L.R. 536 (Refusal 
of Muncicipal Commisssioner to issue licence 
for butcher’s-shop). “Specific and adequate 
remedy” in S. 45 {d] refers not to general 

right of .suit which must, unless expressly barred 
always exist, but to some specific remedy ex- 
pressly given by a particular act. 66 I.C. 600 
= 48 C. 916. If the High Court were to ex- 
press judicial opinion in the course of injunction 
proceedings that certain land acquisition pro- 
ceedings were illegal and ul'ra vires, it must be 
assumed that the Local Goverrimcnt as the 
Land Acquisition authorities will stay 
hands in view of the decision. 66 I.C. 600 = 48 
C. 916. S. 106 ^2) of the Government of India 
Act and S. 52 of the Income-tax Act (old Act 
VI of 1918) prohibit the High Court from 
entertaining any application under S. 45 for 
compelling the Revenue Board to refer the 
matter to the High Court under S. 5 of the 
Income-tax Act. 41 M.L.J. 177 = 44 M. 718; 

42 Bom. L.R. 419 (Right to be assessed by a 
particular Income-tax Officer). Issuing an order 
under S. 45 is an exercise of original jurisdiction 
under S. 106 (2) of the Government of India 
Act. 44 M 718. 

Sec. 45 (a) to (e). — The conditions laid 
down in the provisos (a) to (e) to see. 45 arc 


S. 45], 
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{b) that such doing or forbearing is, under any law for the time being in 
lorce, clearly incumbent on such person or Court in his or its public character or 
on such corporation in its corporate character ; 

{c) that in the opinion of the High Court such doing or forbearing is conso- 
nant to right and justice ; '' 

((/) that the applicant has no other specific and adequate legal remedy ; 


and 


Exemptions from such power. 


(e) that the remedy given by the order applied for will be complete. 

Nothing in this section shall he deemed to 
authorize any High Court — 

(/) make any order binding on the Secretary of State, the Central 

Government, the Crown Representative or any Provincial Government] ; 


LEG. REF. 

* Substituted by A.O., *937. 

NOTE^. 

cumulative, so that all oi them must be fulfilled 
before ihc order applied for is made. The 
order is discretionary. The Court’s jurisdiction 
has no doubt to be exercised for the protection 
of the rights of the public : but it must never- 
theless be exercised with caution, as the remedy 
is of a summary nature and coercive in charac- 
ter. Further see. 45 enables the Court to 
make an order requiring any specific act or 
acts to be done or j'orborne I'rom being done 
and nothing else. 41 Bom.L.R. 9iisssig3() 
Bom. 48 1 . 

Sec. 45 (a). — A “ personal right” is not a 
right which every member of a civilized sociclv 
possesses independently of any Act of his own 
An applicant under the section must show that 
he had some special definite individual right of 
his own in the matter complained of irrespective 
of his right as a member of the community at 
large. Where no special circumstances are 
shown indicating such a personal right, there is 
no personal right within the moaning of the 
proviso or any injury to suc h right. 41 Bom.L 
R. 91 I — 1939 Born. 481. 

Sec. 45 rb;. — Clause ( 6 ) limits the jurisdic- 
tion of the Court to cases wliere tlicre is a clear 
breach of duty on the part of a corporation and 
under that section the Court will not interfere 
with that class of act which arc not expressly 
forbidden by the constituting instrument, but 
are on the border-line between authority and no 
authority as may be reasonably thought inciden- 
tal to the exercise of powers expressly eiven 
{obiter). 1930 .S. 287. 

Sec. 45 , Pro\ iso (b). — Under proviso (b) to 
sec. 45, the jurisdiction of the Court is limited to 
cases where there is a clear breach of duty to do 
or forbear from doing, as the cases may be 
What IS or what IS not clearly incumbent must 
be determined with reference to the provisions of 
the statute or regulation under which the art 
complained of should have been done or for- 
borne. Where the doing of an act is incumbent 
upon a public ofrircr by the clear terms of a 
.statute, an applicant under sec- 45 cannot ask 
for, nor can the Court make, an order rcstrain- 
uig the public officer from doing the act which 
IS clearly incumbent upon him. 41 Bom.L R 
911— 1939 Bom. 481. 

to right 

and justice —Mcanmg— An applicant under 
sec. 45 must show that the order he prays for 

CCM.— 579 


is consonant to right and justice. What is con- 
sonant to right and justice must depend on 
the facts and circumstances of each case. In the 
^crcise of its extraordinary jurisdiction the 
Court generally has regard amongst other things 
to considerations of the importance of the case 
or the principles involved or the delay on the 
part of the applicant in making the applications 
or to considerations which involve protection of 
the rights of other persons. The expression ‘‘con- 
-sonant to right and justice” only emphasises the 
equitable jurisdiction of the Court in making 
theorder 4J BomL.R. 9 m = i 939 Bom. 48® 
S>ec. 45 (d). — The provisions of sec. ar. (d) 
arc not satisfied when the applicant would have 
imothcr ‘‘specific .and adequate legal remedy ” 
The term -‘legal remedy” w-ould ' include any 
remedy given by law including statute law and 
would not necessarily be confined to legal 
remedy enforceable in a Court of law. Held 
that the remedy available under secs. 318 and’ 
520 of the Bombay City Municipal .Act would 
exclude an application under S. at, of this 
.Act. 32 Bom.L.R. 418^1930 Bom. 232 The 
mere possibility ofa right of action is no bar to 
an application under .S. 43. C:.W..\-. 780 

It is .an elementary principle of Jaw that a man 
should not be allowed to have recourse to an 
extraoidmaiy remedy of the kind contemplated 
h> b. 43, If ,t IS not really needed; and it is 
for an applicant to show that he has no other 
sp^ihc or adequate legal remedy. 41 Bom 
L.R. Bom. 481. 

Ml-sf”' \I^ the CoVERN- 

-—.Meaning of. 192b M.W.N. 8 j.2 = 

^927 Mad. 22. .Although .sec. 50 has abolished 

mus, still in practice such a writ is asked for 
and issued under sec. 43. 1926 M.W^N. 842 = 

99 I C. j8- - 1927 Mad. aa. “Breach of duty” 

Meaning of 1927 Mad. 22. The High Court 
has no doubt power to issue a mandamus to 
prevent a Court from doing something which 
Hcarly It has no power to do. But where that 
Court comc-s to the conclusion after full coii- 
sidcration of arguments that it has jurisdiction 

for th proposes to, and there is ground 

for the decision, an application for a mandamus 

• '3 Kang. 310. Application to 
direct C.ommissioncr of Income-tax to make 
^fcrcnce to High Court - Original .Side of the 

c forum — .Application under 

b- 66 (3), Income-tax Act, filed in Appellate 
•"ijclc bamc cannot be conx erted into one undcl 
jec. 45 of the Specific Relief Act. 30 Bom.L.R^ 
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(g) to make any order on any other servant of the Crown, as such, merely 
to enforce the satisfaction of a claim upon the Crown ; or 

(h) to make any order which is otherwise expressly excluded by any law 
for the time being in force. 

46. Every applicat ion under section 45 must be founded on an affidavit of 

Application how made. person injured Stating his right in the matter in 

question, his demand of justice and the denial thereof ; 
and the High Court may, in its discretion, make the order applied for absolute 

instaucc, or refuse it, or grant a rule to show 
cause why the order applied for should not be made. 

If, in the last case, the person. Court or corporation complained of shows 

Order in alternative sufficient cause, the High Court may first make an 

order in the alternative, either to do or forbear the 
Bct mentioned in the order, or to signify some reason to the contrary and make an 
answer thereto by such day as the High Court fixes in this behalf. 

47. If the person, Court or corporation to whom or to which such order 

Peremptory order directed makes no answer, or makes an insufficient 

or a false answer, the High Court may then issue a 
peremptory order to do or forbear the act absolutely. 

48. Every order under this Chapter shall be executed, and may be appealed 

from, as if it were a decree made in the exercise of 
fro^^*c^ders appeal ordinary original civil jurisdiction of the High 

^ Court. 

49. The costs of all applications and orders under 
this Chapter shall be in the discretion of the High Court. 

50. Neither the High Court nor any Judge 
thereof shall hereafter issue any writ of mandamus. 

51. Each of the said High Courts shall, as soon as conveniently may be, frame 

_ _ , rules ^ to regulate the procedure under this Chapter ; 

ower to frame rules. and, until such rules are framed, the practice of such 

Court as to applications for and grants of writs of mandamus shall apply, so far as 
may be practical^lc, to jipplications and orders under this Chapter. 

PART III. 

Of Preventive Relief. 

CHAPTER IX. 

Of Injunctions Generally. 

Preventive relief how grant- 5^- Preventive relief is granted at the discretion 

cd. of the Court by injunction, temporary or perpetual. 


Costs. 


Bar to issue of mandamus. 


I.EG. REF. 

* For rules made by the High Court of 
Bombay at Bombay under this section, set Bom. 

R. and O. 

NOTES. 

I I 14. Election Commissioners deciding ques- 
tion of corrupt practices on the part of a 
candidate — Interference by High Court, when 
j istihed. 5 Rang. 504 = 6 Bur.L.J. 240=1927 
Rang. 324. 

Sec. 45 (g): Public servant — Pow'er op 
Court to issue mandamus. — The Court cannot 
claim even in appearance to command the 
Crown, and where an obligation is cast upon 
the principal, the Court cannot enforce it against 
the servant merely as such. Before mandamus 
can ’ssue to a public servant, it must be shown 
that a duty towards the applicant has been 


imposed upon the public servant by statute, so 
that he can be charged thereon, and indepen- 
dently of'any duty which, as servant, he may 
owe to the Crown, his principal. 63 I. A. 408 = 
1036 P.C. 269 = (i937) I M.L.J. 200 (P.C.). 

Pleadings. — In suit for grant of mandamus^ 
precision in prayer is necessary. 1931 P.C. 132 
(P.G.). 

Sec. 46 . — It is not necessary to use the word 
“refuse” or any equivalent to it to denote 
refusal; refusal may be inferred from conduct. 
85 I.C. 14=1925 Cal. 373. 

Sec. 50 : Election — Order of Election 
Officer — Government’s Order impeached — 
Procedure. — 142 I.C. 187=1933 Mad. 319. 
Sts S. 45, ‘Scope of section’ supra. 

Sec. 52 . — It is within the discretion of a 
Court to grant an injunction or not. 78 I.C< 
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53- Temporary injunctions are such as arc to continue until a specified time. 
Temporary injunctions. until the furtl^er order of the Court. They may be 

the Code of Civil Procedufe"!^!"'^^ ^ regulated by 

A perpetual injunction can only be granted by the decree made at the 

Perpetual injunction. hearing and upon the merits of the suit : the defend- 

of aright or fr^rr. tU ant is thereby perpetually enjoined from the assertion 

of the plaintiff ^ commission of an act, which would be contrary to the rights 

CHAPTER X. 

Of Perpetual Injunctions. 

Subject to the other provisions contained in, or referred to by, this Chapter, 

Perpetual injunctions when injunction may be granted to prevent the 

granted. breach of an obligation existing in favour of the applicant 

whether expressly or by implication. 


54 


LEG. REF. 

* See now the Code of Civil Procedure fAct V 
of igo8). 

NOTES. 

844=1924 All. 724. Hence in a suit brought 
on a contract comprising an affirmative agree- 
ment and a negative agreement, the Court is not 
deprived of its discretion under S. 52 in grant- 
ing or refusing injunction, merely because a 
n^ative agreement has been coupled with an 
affirmative agreement. 30 S.L.R. 157=164 I C 
929=1936 Sind i tg. Principle of injunction is 

to avoid multiplicity of legal actions by preven- 
tion of threatened injuries and is not limited to 
pastmjur.es. . 80 I C. 59=^924 Nag. 4,3. The 
Court has jurisdiction to issue an injunction 
upon a defendant residing outside territorial 
limits where he has property in Court’s jurisdic- 
tion which could be proceeded against in the 
event of any contempt of Court. 5 P.L.T. 121 = 
75 LG- 38*' . Injunction may be granted re- 
straining partition by Collector though appli- 
cant has taken part for several years, in Col- 

l«tor , paru'.on. 84 I.G. . 5 > = . 925 Pat. . 37. 

Sec. 53 . — AVhile passing an order of in- 
junction, the Court should look into the balance 
of convenience caused to the parties. 1928 

H should also see 

whether there is a pnma facie case for the issue 

of such an injunction. 120 I.C. «vq«i=iQ2o I ah 

184 Where defendant constricted ^rspoui 
leading water in the plaintiff’s land, injunction 
granted. 1926 Lah. 681=27 P..n^ 

L.R. 827 \Vhere the marriage of a girl I 
arranged by her guardian with I person whose 
father on medical examination been found 
to be suffering from Icucoderma, but there 7 s no 
evidence as to whether the proposed bridegroom 

actually visible, it is the duty of the CourT"® 

step.n and pass an tnjunction restraining the 

guardian from taking any further stem in 
conneetton w.th the marriage, until the proposed 
bndcj^room 15 proved to a ^ 


neither is the N. W. Rv. Administration Lahore 
an individual, is the Agent of the Railway 

an individual. That would amount only to a 
suit against the office of agent and not against 
the person or official himself* 1933 Lah qo'Zss 
14 Lah. 330; see aiso 1933 All. 284. Insolvency 
of party— Suit by unsecured creditor in foreign 

restraining progress of suit 

Jurisdiction to grant; see also 92 I G ioiQ = 
J925 Sind 260; 114 LC. 689. Suit forinjulc- 
A declaratory decrei 4 

Smtion.— 19 S.L.R. 

. • * ^^ 3 * Grounds for granting 

injunction — Discretion of Court 72 P T R** 

1922= 1922 Lah. 443 (2). To obtain Tn injunc: 
tion to restrain the commission of a prospAtivc 
nuisance. It ,s necessary to show a strong cost 

^dllTn ?ac‘ apprehended mfschief 

WIJI m fact arise. 89 I.C. 929=1926 Na^ 

50; 9 Mys.L.J. 49. Where the crux of 

the plaintiff s complaint is that the defendants 

were trying to persuade the members of a com- 

inunuy from joining in a celebration by the 

plaintiff. It IS difficult to see how law can mtcl- 

persuasion is not accompanied with 

violence. I.L.R. (1939) 
Nag. 429=1939, N.L.J. 184=1939 Kae. 

issue in the case of 

tracts which cannot be specifically enforced or 

can adequately be compensa- 
ted in damages. 43 P.L.R. 619=194., Com C 

301 = 1942 Lah. 47. Waste If rS^LyT'rSt 
an irreparable injury and under sec. 54 an in 
junction is not to be given when the imury if 
f^’ compensated by damages 

I.C. 862=1934 Sind 136. oages. 151 

Perpetual injunctio.v— Grant of— Gonsi 
DERATIONS FOR CouRT.— In deciding whether 

fered with and nuisance thereby caused it is 

whether the act’coin- 

p med of IS an inconvenience materially 

ordinary physical com- 

to c>cistencc, not merely according 

liviti<y dainty modes and habits of 

no Simple 

notions obtaining among the people. It is also 

account thc^circumstii 7 ce 7 

and character of the locality in which the 
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When such obligation arises from contract, the Court shall be guided by 
the rules and provisions contained in Chapter II of this Act. 

When the defendant invade/ or threatens to invade the plaintiff’s right 
to. or enjoyment of, property, the Court may grant a perpetual injunction in the 
following cases (namely) : — 


NOTES. 

complainant lives. People living in a locality 
which is mixed residential and industrial 
locality cannot except the same amenities as 
those who live in a locality which is entirely 
residential. 30 S.L.R. 441 = 1937 S. 8. See also 
1939 Mar. L.R. 108 (Civ.). The grant of an 

absolute injunction restraining a person from 
enjoying his own land is wholly illegal. The 
apprehension of the defendants acquiring a 
right of easement of light and air after the 
lapse of 20 years, if their doors and windows 
are allowed to stand and remain open, cannot 
afford any justification for preventing the defen- 
dants by an injunction from enjoying their 
property by keeping their doors and windows 
open. 16 Luck. 686=1941 O.W.N. 509=1941 
Oudh 442. In matters of issuing injunctions 
the law cannot make over nice distinctions and 
refuse the relief merely because there is a bare 
possibility that the evil against which an 
injunction is sought may be avoided. Proceeding 
upon practical views of human affairs, the law 
will guard against risks which are so imminent 
that no prudent' person wotild incur them, 
although they do not amount to absolute 
certainty of damage. I..aw will go further, 
according to the same practical and rational 
view, and balancing the magnitude of the evil 
against the chances of its occurrence, it will 
even provide against a somewhat less imminent 
probability in cases where the mischief, should 
it be done, would be vast and overwhelming. 
43 L.VV. £97; 1936 S. 1 19; 1936 

in the case of an infringement of an easement 
of passaf.'e, the plaintirt has served a notice to 
the defendant but has not followed it up by a 
suit for a temporary injunction, he is not 
entitled to specific relief by demolition, but 
only to pecuniary damages, especially when he 
has another perfectly good passage. 41 P.L.K. 

224.= IQ39 Lah. 339' _ 

Nature of injunction— Does not run \vi rii 

THE Land — Exceptions to the Rule. — T he 

rule that a decree for injunction docs not run 

with the land has been deviated from m the 

case of legal representatives on the death of the 

iudement-debtor on the ground of the express 

provisions made by S. 50 of the C.P. Code, and 

in the case of transferees in virtue of S. 52. 33 

Bom.L.R. 266=1931 B. 280. 

When Injunction can be granted. — Before 
an injunction can be granted, the applicant 
must establish a legal right in himsc.f, show 
an actual or threatened invasion of that right 
and must prove that tlie wrongful act complai- 
ned of or apprehended will be repeated or 
done. 63 I.C. 727. Where, in a suit for a 
permanent injunction restraining a corporation 
from proceeding with an election, the plainUff 
claims to be an elected member of the corpora- 
tion, but docs not obtain leave to bring a 
representative suit, he must prove that he 
himself has a right enforceable by law requiring 


the corporation not to proceed with the election. 
Such a right must be personal to the plaintifif. 
151 I.G. 862 = 19343. 136. Before a person who 
is not the owner of land can prevent another 
person from using the land to the same extent 
as himself, he must establish a right by acts of 
exclusive possession of a very definite nature. A 
miscellaneous user, such as making only a 
temporary use of the land for occasional 
necessities of a house-holder, cannot create any 
title by adverse possession; a miscellaneous user 
of this sort is not possession at all. 37 P.L.R. 
472=1934 L. 701; 1934 A. 883 = 153 I.C. 672. 
Proof of imminent danger must be proved — 
Filing suit on last day of limitation is against 
presumption of imminent danger. 89 I.C. 635= 
1926 Nag. 25; 104 I.C. 563 = 28 Punj. L.R. 590 
= 1927 Lah. 718. As to effect of laches, see 89 
I.C. 635 = 1926 Nag. 85; ro8 I.G. 69=1928 
Mad. Oio; 93 I.C. ion; 1928 Oudh 510; 12 

Rang. 200=151 I.C. 193= 1934 Rang. 244; 
1937 Lah. x86 (dishonest use of trade mark). It 
must be proved that damage will be irreparable. 
95 I.G. 371 = 1925 Nag. 251. Grant of injunc- 
tion is discretionary — Lower appellate Court 
refusing relief though granted by trial Court — 
Plaintifi' must show strong reasons against the 
lower appellate Courtis decree. 89 I.C. 636= 
1926 Nag. 25. Court has discretion to grant 
injunction or not — Different considerations 

govern Indian Courts and English Courts — 
Court must have consideration for both parties 
— Easements Act, S. 35. 3 Rang. 230. See also 
1939 Lah. 339. A plaintifi' who has established 
that his common law right has been invaded is 
entitled to an injunction to prevent a recurrence 
of that violation. 59 I.G. 823=13 Bur. L.T. 62, 
Breach of obligation in plainti^’s favour or 
breach of some right of plaintiff must be 
threatened. 84 I.C. 282=1925 S. 175. 

Illustrative Cases. — The grant of an 
absolute injunction resulting in an invasion 
of the defendant's legitimate rights to use 
his own property and restrain him from 
enjoying his own land is wholly illegal. An 
act, which is not unlawful in itself, docs not 
become unlawful merely because it interferes 
with other people’s business or because the 
motive of the act is bad. The holding of a 
mela by the defendant on his land as a rival 
attraction to that held by the plaintiff on his 
own on identical days cannot be held to be 
unlawful, because it may interfere with the 
plaintiff’s mela or because it was held with 
a bad motive. It would be actionable if the 
defendant in so doing employed illegal means 
or used force, violence, intimidation or 
threat- He cannot, however, be restrained 
by an injunction from holding a mela in his 
own land in a peaceable manner. 61 Cal. 543 ^ 
1934 Gal. 752. PcFmanent injunction restrict- 
ing right of public to use public thorough- 
fare, how far permissible — Scope of licence 
from the authorities as to taking of procc«* 
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NOTES. 

sxons discussed. 144 1.0.39=1933 Lah. 203. 
Injunction — When to be granted — Depriva- 
tion of property. 17 S.L.R. 63 = 80 I.C. 994 = 
*924 S. 97. Where the allegation of the 
fMaintiff is that he is in lawful possession of 
the properties and that his possession is 
threatened to be interfered with by the 
5^^_^'-^^^nts, he is entitled to sue for a mere 
injunction, without adding a prayer for 
declaration of his rights. 1936 Mad. 936. Every 
person who has a right of worship in a 
temple can maintain a suit against those who 


interfere with or deny 
13 Bur. L.T, 182. 
yrithi’ is entitled to 
injunction against the 
ference with his right. 
271. Where parties, 
mani,” 
gifts 


his right. 63 I.C. 963 = 
An owner of ‘yajman 
maintain a suit for 
caste for undue inter- 
45 Bom. 234=59 I-C. 
entitled to “birt joj- 
agree between themselves that the 

made for c<Ttain number of davs 


heritable and 
for injunction 
another from 


should be received by one, while those made 
in the rest of the days of a month sliould be 
received by the other, and one of the parties 
interferes with the right of tlic other party to 
receive gifts according to the agreement, a 
perpetual injunction can be granted under 
^• 54 (4 against the interfering partv. i 16 

I.C. 079.= *929 All. 327. The right of Pragwals 
at the sacred confluence of the rivers at 
Allahabad is a right both 
enforceable at law and a suit 
by one Pragwal to restrain 
using a similar flag in the exercise of the 
right IS maintainable. 18 A.L.J. 679^59 I.C. 
873. Encroachment — To refuse injunction to 
restrain further alteration of property require 

• A . mandatory injunction to re- 
storc to original condition is very exceptional. 
78 I.C. 599=71925 C. 538. .Sre a/so 35 P.L.R. 
729=1934 L. 851. Three houses abutted on 
a ‘ /imWi , jointly owned by three persons. 
Of these, one person purchased another pro- 
perty outside this haveli. In the wall over- 
looking this ArtcWi, he opened a door and threat- 
cned to put up a step in front of the door. 
Heldy that there being reasonable user of com- 
mon property, construction of steps did not 
amount to encroachment. 120 I.C. 407= jq^o 
S. 34- . Nuisance— Offensive smell— Principles 

on which injunction is granted set out. 40 
C. 1059 - 1923 C. 271. Injunction to restrain 
light and air. 67 I.C. 288. Thouo^h it is 

correct to say that a person living in a manu- 
facturing town cannot expect the same freedom 
from noise as a person living in the country. 

It does not justify a business which involves a 
violent hammering on iron in a room sepa- 
rated only by a partition wall from the house 
of the plaintiff. In the laticr case, an injunc- 
uon restraining the nuisince. 

“T of similarity 

and dissimilarity — n-ust. 44 .^. 608=20 A iT 

J. 537 - See also 1937 Lah. 186. Suit for decla- 
ration and injunction— Impending breach of 

as to past breach not 
buit js not maintainable — Eligible 
rcljcfs may be affected 27 Bom.L.R. . osl sl 
I. C. 867. Though the obtaining of an 


entirely wrong award from an arbitrator docs 
not inflict a legal wrong upon the person 
against whom the award is made and would 
not entitle such person to recover damages 
and though the general principle is clear that 
a plaintiff is entitled to ask for an injunction 
only against a legal wrong, yet where in an 
action the validity or existence of the contract 
is challenged on any ground, the Court has 
jurisdiction to restrain arbitration proceedings 
under the agreement until that question has 
been determined. 33 Bom.L.R. 19=1931 B. 
151. Where a plaintiff brought a suit for in- 
junction against the defendant for restraining 
him from inlcrfering with plaintiffs possession 
and where a prior suit by the defendant 
S. 9 had been dismissed^ held^ that the 
dismissal of the defendant’s suit does hot neces- 
sarily show the actual peaceable possession of 
the plaintiff at the suit date and, unless that 
was proved, an injunction restraining the de- 
fendant could not be justified. 1929 M. 784= 
120 I.C. 384. See also 1929 L. t'l. A perpetual 
injunction cannot be granted to restrain the 
execution of a decree for removal of nim tree on 
the ground that it is a sacred one for the reason 
that there is no breach of any obligation, i.e,, of 
a duty enforceable by law within the meaning 
of S. 54 of the Act. 60 I.C. 536=34 C.L.J. 
315. Suit in foreign Court about same subject- 
matter — Injunction not to prosecute not to be 
granted. 59 I.C. 218 (i) = 2 ^ C. W.N. 735. A 
perpetual injunction should not be given aeainst 
part owners of the disputed plot; the injunc- 
tion should be granted only for so long as the 

*he lawful possession of the 
plaintiff. 88 I.C. 586=1925 L. 333 (2). The 
grant of an injunction is a discretionary matter 
and where both the lower Courts have held 
that the case is a fit one for an injunction, the 
decision will not be interfered with. 1028 
Rang. L.R. 70^=1938 Rang. 404. The mere 
lact of the defendant expressing his readiness 
to permit the use of the door whenever there 
was occasion does not entitle the plaintiffs to an 
injunction to restrain the defendant from preven- 
ting them from passing through the door. 
1924 L. 488. No injunction where no breach 
of contract, nor infringement of rights has 
occurred. 69 I.C.'526 = 1 924 L. 297 (2). Minol 
rity per se is not a ground for refusing an in- 
junction, but before an injunction can be 
granted against a minor, it must be shown that 
the acts were done by him personally or bv 
^mconeon his behalf or at his instance 32 
Bom.L.R. 590=133 I.C. 839=1931 Bom. 466 
Injunction— Obstruction to construction of 
building — Minor and major defendants — Major 
aelendant acting as guardian of minor defend- 
ant and giving up defence— Injunction 

against minor defendant also— Propriety. 33 
Bom.L.R. 590=1931 B. 4G6. ^ y 

Building of mosque in the midst of Hindu 

LOCALITY InJUNCHON TO RESTRAIN. T'hc rule 

that persons are at liberty to build what 
structures they like on their own land and use 
them for religious worship as they choose is 
subject to cxccpiion.s; (i)in the performance 
ot their worship they .should not cause material 
annoyance to their neighbours; and (2) no 



4630 




The Civil Court Manual (Imperial Acts). 


[S. 54 


(a) where the defendant is trustee of the property for the plaintiff ; 

(b) where there exists no standard for ascertaining the actual damage caused, 
or likely to be caused, by the invasion ; 

(r) where the invasion is such that pecuniary compensation would not 
afford adequate relief ; 

(<f) where it is probable that pecuniary compensation cannot be got for 
the invasion ; 

(e) where the injunction is necessary to prevent a multiplicity of judicial 
proceedings. 

Explanation . — For the purpose of this section a trade mark is property. 

Illustrations. 

(a) ^ A lets certain lands to B, and B contracts not to dig sand or gravel thereout. A may 
sue for an injunction to restrain B from digging in violation of his contract. 


NOTES. 

public nuisance should thereby be cause d. But 
it is not’ merely on the ground of nuisance that 
the Court can impose limitations on the user 
o^ a building. Where some Mahomedans con- 
struct a building in the midst of a Hindu 
locality intending to declare it and use it as a 
mosque such user may not ipso Jacto be a 
nuisance or amount to an obnoxious user. But 
if it is found as a fact, on the evidence, from 
the attitude taken up by the Mahomedans in 
respect of their rights, that it would be impos- 
sible for the communities peaceably to enjoy 
their respective rights, the Civil Court is entitled 
to restrain by injunction the owner of the 
building from declaring it to be a mosque. 
Considerations of sentiments of parties and 
damage to public peace are not wholly out of 
place in the proper application of the maxim 
**sic uteri tuo ut nlienum non laedas." *937 Mad. 
34a={i927) 1 M.L.J. 197. 

Practice and Procedure. — Easements — 
Obstruction to light and air-— Proposed building 
— Form of order. 25 Bom.L.R. 239=72 4 ®^ 

= 1923 B. 196; 1933 Rang. 344 * As to form of 
injunction order, see 148 I.C. 671 = 1934 3 *^®* 

In a suit for an injunction to restrain a nuisance 
caused by the working of a factory at night il 
the plaintiff succeeds, the decree should direct 
the defendant to refrain from cann ing on the 
working of the factory in such a inanner ^ to 
occasion a nuisance to the plaintiff. 64 I.C. 
i6q. A suit for an injunction restraimng the 
defendant from collecting the rent of certain 
property is not liable to be dismissed, merely 

because the possession is with tenants. 63 I.C. 

L. 252. Partv wall — Threat of inva- 
sion of plaintiff’s rights — Suit for decla- 
ration and injunction to restrain building — 
Previous attempt of plaintiff to get consent of 
defendant — Defendant’s silence — Inference from. 
9 Mys.L.J. 49. In the case of breach of a 
negative contract, it is a rule of practice that an 
injunction should be granted to enforce com- 
pliance with the contract irrrespectivc of any 
question of convenience or damage to the pl^n 
tiff, unless special circumstances exist whicn 
would make the application of the rule inequi- 
table. 41 C.W.N. 794 = 1. L.R. (1937) 2 367- 

Sec. 54 (c) : Injunction or damages 

Principles regulating exercise of discretion 
— Difference bf.tween English and Indian 
Law. — In a case where the plaintiff’s right of 
light or air has been proved or admitted to have 
been infringed, the English Courts have proceed- 


ed on the principle that the normal and natural 
relief that ought to be granted is by way of an 
injunction and not by awarding damages. The 
burden lies upon the defendant to satisfy the 
Court as a matter of equity that in the circum- 
stances of any paiTticular case, the Court ought 
not to issue an injunction and on the principle 
that "‘he who seeks equity must do equity” the 
defendant who has acted with a reckless dis- 
regard of the plaintiff’s rights has been held to 
be disentitled from invoking the aid of Court to 
award damages in lieu of injunction. The law 
in India is. however, different. In England, the 
plaintiff whose legal right has been invaded is 
prima facie entitled to an injunction. In India, 
the Court has jurisdiction to grant an injunction 
in its discretion only in cases in which {inter 
alia) “invasion is such that pecuniary compen- 
sation would ^not afford adequate relief”. In 
considering the question whether an injunction 
ought to issue, the Courts in India are not con- 
cerned with the question, if the defendant has 
acted m a high-handed manner or an unneigh- 
bourly spirit, but only with the question whether 
an award of damages would or would not afford 
adequate relief to the plaintiff for the invasion 
of his rights. In connection therewith, all the 
circumstances of the case must be taken into 
consideration, not only the injury to the plain- 
tiff, but also the amount which has been laid 
out by the defendant, and the Court ought to be 
chary of granting an injunction in cases wherean 
injunction would be oppressive and inflict hard- 
ship upon ihe defendant out of all proportion to 
the injury to the plaintiff. The defendants 
erected a five-storcycd building, in spite of 
warning, and had admittedly infringed the 
prescriptive right to light and air entering 
through the windows in the northern wall of the 
plaintiffs’ three-storeyed building. Heldy that 
award of damages and not injunction was an 
appropriate remedy, ^having regard to the facts 
(i) that notwithstanding the erection, the plain- 
tiffs’ building remained substantially useful as 
business premises ; - ii) that, though the comfort 
and convenience in using the rooms facing north 
have been dcleteriously affected, their business 
had not been in the east affected ; (m) the 
defendants’ building was a magnificient structure 
erected on steel frame-work and any reconstruc- 
tion will inflict upon the defendants immense 
expenditure out of all proportion to the extent 
of the injui*y suffered by the plaintiffs by reason 
of the violation of their rights. I2 R. 200=1934 
R. 144. 
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(&) A trustee threatens a breach of trust. His co-trustees, if any, should, and the beneficial 
owners may, sue for an injunction to prevent the breach. 

(r) The directors of a public company are about to pay a dividend out of capital* or borrowed 
money. Any of the shareholders may sue for an injunction to restrain them.® 

{d) The directors of a fire and life insurance company are about to engage in marine in- 
surances. Any of the shareholders may sue for an injunction to restrain them. 

{«) A, an executor, through misconduct or insolvency, is bringing the property of the deceased 
into dancer. The Court may grant an injunction to restrain him from getting in the assets. 

(/) -< 4 . a trustee for S, is about to make an imprudent sale of a small part of the trust property, 

S may sue for an injunction to restrain the sale, even though compensation in money would have 
afforded him adequate relief. 

(5) A makes a settlement (not founded on marriage or other valuable consideration) of 
an estate on B and his children. A then contracts to sell the estate to C. B or any of his children 
may sue for an injunction to restrain the sale. 

(h) In the course of A’s empIo>Tnent as a vakil, certain papers belonging to his client. By 
come into his possession. A threatens to make' these papers public, or to communicate their con- 
tents to a stranger. B may sue for an injunction to restrain A from so doing. 

(i) A is B's medical adviser. He demands money of B which B declines to pay. A then 

threatens to make known the effect of B's communications to him as a patient. This is contrary to 
A's duty, and B may sue f<ir an injunction to restrain him from so doing. 

(.;) A, the owner of two adjoining houses, lets one to B and afterwards lets the other to C. 

A and O begin to make such alterations in the house let to C as will prevent the comfortable enjoy- 
ment of the house let to B. B may sue for an injunction to restrain them from so doing. 

(A) A lets certain arable lands to B for purposes of husbandry, but without any express 
contract as to the mode of cultivation. Contrar\* to the mode of cultivation customary in the dis- 
trict, B threatens to sow the lands with seed injurious thereto and requiring many years to eradicate. 
A may sue for an injunction to restrain B from sowing the lands in contravention of his implied con- 
tract to use them in a husbandlike manner. 

(/) A, B and C are partners, the partnership being determinable at will. A threatens to do 
an act tending to the destruction of the partnership property. B and C may, without seeking a 
dissolution of the partnership, sue for an injunction to restrain A from doing the act. 

(m) As a Hindu widow in possession of her deceased husband’s property, commits des- 
truction of the property without any cause sufficient to justify her in so doing. The heir-expectant 

may sue for an injunction to restrain her. 

(n) A, B and C arc members of an undivided Hindu family. A cuts timber growing on the 
family property, and threatens to destroy part of the family hou.se and to sell some of the family 
utensils. B and C may sue for an injunction to restrain him. 

(e) A. the owner of certain houses in Calcutta, becomes insolvent. B buys them from 
the Official Assignee and enters into possession. A persists in trespassing on and damaging the 
houses, and B is thereby compelled, at considerable expense, to employ men to protect the possession. 
B may sue for an injunction to restrain further acts of trespass. 

(p) The inhabitants of a village claim a right of way over A's land. In a suit against several 
of them, A obtains a dcclarator>’ decree that his land is subject to no such right. Afterwards each 
of the other villagers sues A for obstructing his alleged right of way over the land. A may sue for an 
injunction to restrain them, 

(q) A, in an administration suit to which a creditor, B, is not a party, obtains a decree for 

the administration of C j assets. B proceeds against C's estate for his debt. A may sue for an iniunc- 
tion to restrain B. ^ 

(r) A and B are in possession of contiguous lands and of the mines underneath them.® A 
works his mine so to extend under B s mine and threatens to remove certain pillars which help to 
support B s mine. B may sue for an injunction to restrain him from so doing. 


LEG. REF. 

1 As to payment of interest out of capital by 
Railway Companies during construction, see the 
Indian Railway C’ompanics Act (X of 1895). 

* But see S. 3 of the Indian Railway Compan- 
ies Act (X of iflfio), under which a Railway is 
permitted to pay interest on its paid-up share 
capital out of capital upon certain conditions 
and r<‘Slri<*lioiis. 

® As to the working of mines under land, the 
surface of which has been acquired by Govern- 
ment see the Land Acquisition (Mines) Act 
(X\'III of 1885). •' 

NOTES. 

See. 54 . 111 . (p). — 1 he public generally has 
the right to use a public thoroughfare and a 
Court is not justified in restricting that general 


right by the issue of any permanent injunction 
to any particular individual. And where reli- 
gious processions arc taken out under license 
from the authorities, it is for the authorities to 
impose such conditions as may be deemed 
necessary for the safeguarding of the public peace 
f«‘eeclom of every individual to use the 
public chorouglifarcs without any improper 
obstruction. 1933 L. 344 - A village graveyard 
reserved for the use of the inhabitants or a partis* 
cular community in that village cannot be said 
^ be a trust in favour of anybody. 'I'he mem- 
bers of that community arc only co-owners in 
that land and hence one of them can sue other 
co-owners who perv'ert the use of the common 
property. (tq25 P.C. 29B, Dist.) 138 I.C. 691 
= 1932 L. 423. 

See. 54 ^ IlL (r). — Every landowner has a 



.[S; 55': 


46^r 


The Civil Court Manual (Imperial Acts) 


(j*) A rings bells or makes some other unnecessary noise so near a house as to interfere materially 
and unreasonably with the physical comfort of the occupier, £. B may sue for an injunction re- 
training A from making the noise. 

(<) A pollutes the air with smoke so as to interfere materially with the physical comfort of’ 
B and C, who carry on business in a neighbouring house. B and C may sue for an injimction to res- 
train the pollution. 

(«) A infringes B*s patent. If the Court is satisfied that the patent is valid and has been' 
infringed, B may obtain an injunction to restrain the infringement. 

(v) A pirates B*s copyright. B may obtain an injunction to restrain the piracy, unless 
the work of which copyright is claimed is libellous or obscene. 

(w) A improperly uses the trade mark of B. B may obtain an injxmction to restrain the 
user, provided that B's use of the trade mark is honest. 

(jc) Ay a tradesman, holds out B as his partner against the wish and without the authority 
of B. B may sue for an injunction to restrain A from so doing. 

{y) Ay a very eminent man, writes letters on family topics to B. After the death of A and 
B, C, who is B's residuary legatee, proposes to make money by publishing A*s letters. Z>, who is 
A's executor, has a property in the letters, and may sue for an injunction to restrain C from publishing, 
them. 

# 

(^) A carries on a manufactory and B is his assistant. In the course of hU business, A imparts 
to a secret process of value. B afterwards demands money of Ay threatening, in case of refusal, 
to disclose the process to C, a rival manufacturer. A may sue for an injunction to restrain B from 
disclosing the process. 


55. When, to prevent the breach of an obligation, it is necessary to compel 
j . - • the performance of certain acts which the Court is 

Mandatory mjunct.on,. capable of enforcing, the Court may in its discretion 

grant an injunction to prevent the breach complained of, and also to compel per- 
formance of the requisite acts. 


NOTES. 

right to the support of his land in its natural 
state. It is not an easement ; It is a right of 
property. In a suit for injunction restraining 
the defendant from interfering with plaintiff’s 
right of support, it is not necessary to show that 
the plaintiff has sustained actual damage. It is 
sufficient to show that the injury is imminent 
and certain to result from the defendant’s acts. 

590.363=19320. 542 . ^ - 

Secs. 54 , 55 and 56 . — Before a suit for a 
mandatory injunction can be filed, there must 
be an obligation on the part of the defendant to 
perform certain acts. 5 R. 404—104 I.G. 139 

(i) = i 927 R. 257. Where an encroachment has 
been made by one of the proprietors into the 
common land, and another proprietor files a 
suit for mandatory injunction, the' plaintiff should 
prove special damage and .should take action 
within a reasonable time; further he should 
show that the defendant had appropriated more 
area than would be allotted to him in case of 
partition. I 935 Lah. 250. Claim for mandatory 
injunction for supply of water by a Municipality. 
See 1939 A. 375=I-L.R. i 939 A. 33?.. When a 
statute creates a body like the Municipal Com- 
mittee and confers on it power to levy taxes of 
a particular kind in a particular manner, there 
is an implied “obligation” on the part of the 
Committee not to tax the subject in a manner 
not covered by the statute, and if a Committee 
does impose such a tax it commits a breach ot 
this obligation and a suit would lie under sec. 54 
of the Specific Relief Act for issue of a perpetual 
injunction restraining tlie Committee from irn- 
posing and collecting the tax. Such a suit is 
not barred by sec. 56 (i) of the Act, as there 
is no “other usual mode of proceeding” available 
to the plaintiff which can be considered to be 
♦'equally efficacious.” I.L.R. (1940) Lah. 707 = 


42 P.L.R. 73=1940 Lah. 377 (F.B.). Ss. 54 
and 56 are to be read together as supplement- 
ing each other; the former defines the circum- 
stances under which a perpetual injunction can 
be granted and the latter enumerates cases 
where an injunction must not be granted. 23 
Pat.L.T. 270. 

Secs. 54 and 56 (i): Suit for an injunc- 
tion TO RESTRAIN ARBITRATION MAINTAINABI- 

LITY. — Where the plaintiff instituted a suit for 
a declaration that no contract was entered into 
between the parties and that as the defendants 
had no right to refer the dispute to arbitration 
an injunction should issue to the arbitrators not 
to give an award. Held, that while the prayer 
for injunction could not be brought within the 
scope of S. 54 the suit was barred under 
S- 56, cl. (i). As there was no contract 
alleged, the arbitration proceedings could only 
terminate in an award, which was a nullity and 
the plaintiff would have ample opportunity to 
protect himself by an appropriate proceeding. 
18 Lah. 345 = 39 P.L.R. 233= 1937 Lah. 545. 

Secs. 54 and 57 . — Grant by Government of 
license to supply electricity — Start of work to 
supply electricity by Government within area of 
license — Licensee, if entitled to injunction. 40 
P.L.R. 927= ‘938 Lah. 585. 

Sec. 55 : Scope and Application of section. — 
In exercise of its discretion as to the grant of 
a mandatory injunction under S. 55, the Court 
would have regard to principles laid down by 
the Courts in England in this connection. 27 
Bom.L.R. 73 = 86 I.C. 19; 1928 Gal. 584. See also 
6 Rang. 456. Court should also have regard to 
the balance of convenience on both sides. 108 
I.C. 69=1928 Mad. 810. Injunction not to be 
granted when applicant has no personal interest 
in the matter. • 14 Lah. 330= 1933 Lah. 203. 
It is a statutory rule that an injunction should 
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llltistrations, 

(а) by new buildings^ obstructs lights to the access and use of which B has acquired a 
right under the Indian Limitation Act,* Part IV. B may obtain an injunction, not only to restrain 
A from going on with the buildings, but also to pull down so much of them as obstructs B’s lights. 

(б) A builds a house with eaves projecting over B*s land. B may sue for an injunction to 
pull down so much of the caves as so project. 

(c) In the case put as illustration (») to section 54, the Court may also order all written 
communications made by B, as patent, to . 4 , as medical adviser, to be destroyed. 

{d) In the case put as illustration (_y) to section 54, the Court may also order A’s letters to 
be destroyed. 

(e) A threatens to publish statements concerning B which would be punishable under 
Chapter XXI of the Indian Penal Code. The Court may grant an injunction to restrain the pub- 
lication, even though it may be shown not to be injurious to B's property. 

(/) Ay being B’s medical adviser, threatens to publish B's written communications with 
him, showing that B has led an immoral life. B may obtain an injunction to restrain the publication . 

{g) In the cases put as illustrations (y) and {10) to section 54 and in illustrations (e) and (^) 
to this section, the Court may also order the copies produced by piracy, and the trade marks, state- 
ments and communications, therein respectively mentioned, to be given up or destroyed. 


LEG. REF. 

* Ste now .^ct IX of 1908. 

NOTES. 

only be granted when pecuniary compensation 
would not afford adequate relief. But it does 
not necessarily follow therefrom that a Court 
has always the power to grant pecuniary com- 
pensation for a wrong whenever an injunction 
is asked for. The Courts have recoenised that, 
when the issue of a mandatory injunction would 
involve the removal of a completed structure 
whidi entails no inconvenience and only a slight 
invasion of the plr-iiniiff’s rights, not commitied 
wantonly or after protest, pecuniary compensa- 
tion is the more appropriate remedy. But it is 
not proper for a Court to pa«s a decree which 
effects a compulsory acquisition of a consider- 
able strip of land under the guise of monetary 
compensation in lieu of an injunction, when the 
plainliff not only sues for posse.ssion and injunc- 
tion but also proves his title. 43 L.W. 512 = 
1936 Mad. 687; 1936 81. Erection 

of balcony overhanging adjacent owner’s 
land — Evidence not showing that trespass 
was committed knowingly — Subsequent conduct 
of trespasser, if material — Case for compensation 
and not mandatory injunction. 31 Bom.L.R. 
126=1929 Bom. * 37 ' One G owned a house in 
Ludhiana. P and /> erected a house at the back 
of C’s house leaving only a space of five and 
half feet between the two buildings in con- 
travention of specific condition of the sale-deed 
under which they purchased the site of the 
house. G instituted a suit for injunction claim- 
ing demolition on the ground that certain ease- 
ment, claimed not on the ground of prescrip- 
tion but on an implied grant, had been 
infringed. Hrld, that it was not a case in which 
mandatory injunction could be granted. 1929 
Lah. 654. SW also 1939 Mar.L.R. 58. Roots of a 
tree penetrating neighbour’s land — Manda- 
tory injunction can be granted. G6 I.C. 636 = 
34 C.L.J. 3 * 5 * obtain an injunction to 

restrain the commission of a prospective 
nuisance, it is necessary to show a strong 
case of probability that the apprehended 
mischief will in fact arise. 89 liC. 929=1929 
Nag. 50. When there is a reasonable apprehen- 
sion of damage to crops by the overhanging 
of trees on neighbouring land, the owner of 

C.C.M.— 580 


the crops is entitled to an injunction to 
compel the owner of the trees to cut the 
overhanging branches. 40 L.W. 639 = 67 M. 
L.J. 442. High handedness of defendant 
would be considered in favour of plaintiff in 
granting an injunction. 95 I.C. 636=1926 N. 
416: mere delay not amounting towaiveror 
abandonment is no bar to grant of injunction. 
1926 Nag. 416; 1934. Lah. 847. The grant of 
a rnandatory injunction is an equitable relief 
which it Is discretionary with the Court to grant 
or to refuse. Ordinarily, a great deal of delay 
in the institution of the suit wo.uld disentitle 
the plaintiff to the grant of a mandatory 
injunction. Whether there has been unrea- 
sonable delay in the institution of the suit 
depends on the circumstances of each particular 
case. 1934 Lah. 847; 1934 Rang. 310. 

Mandatory injunction cannot be granted 
where applicant has constructively acquiesc- 
ed. 1929 P. 349. Where the plaintiff co- 
sharer sought demolition of structure 


over a parly wall, the relief was refused 
as the suit was brought eight years 
after the structure was built. 89 I.C. 746 = 
1925 Lah. 642; 133 I.C. 872 = 32 P.L.R. 694. 
In a suit for injunction against a co-owner, 
proof of special damage is not necessary. 104 
^ 'Ll- 563 = ^927 Lah. 718. Contract for personal 
service — Injunction when can be granted. 21 
S.L.R. 170. Injunction to remove a dam not 
to be granted if defendant’s enjoyment of the 
flow of water for 30 years be proved. 83 I.C. 
538=1923 Lah. 594. In cases of mandatory 
injunctions for restoration of property to its 
original condition, demolition is the most 
exceptional remedy and it is the duty of the 
Court to weigh the amount of substantial mis- 
chief done to the plaintiff and compare it with 
that which would be inflicted upon the defen- 
dant* If the balance of con%*<rnicnce is in 
favour of the plainliff, removal of the building 
would be the proper relief, but not where the 
balance of convenience lies on the side of 
the defendant, 1939 Mar. I-,R. 207 (Civ.)* 

Before granting a mandatory injunction under 
S. 55 '* ^hc Courts should weigh the amount of 
substantial mischief done or threatened to the 
plainliff and compare it with that which the 
injunction, if granted, would inflict upon the 
defendant. 1939 Mar.L.R, 150 (Civ,). Manda- 
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Injunction when refused. 56. An injunction cannot be granted— 

u- u ^ Judicial proceeding pending at the institution of the suit in 

which the injunction is sought, unless such restraint is necessary to prevent a multi- 
plicity of proceedings ; 


NOTES. 

tory injunction — Obstruction to plaintiff’s moris, 
78 I.C. 550=1923 Lah. 593. Erection of buil- 
dings pending suit — Order for demolition mav 
be made. 79 I.C. 557=1923 Lah. 205. The 
question of granting injunction, whether under 
the C.P. Code or this Act, is one of discretion, 
and in the absence of proof of firima facie case 
and irreparable injury in case the relief is not 
granted, an injunction will not be granted. 89 
I.C. 321 = 1925 S. 347; 26 A.L.J. 49=1928 
A. 201 ..Mandatory injunction — Execution — Plea 
in bar of — Disappearance of the subject-matter. 
40 P.L.R. 46= 1937 Lab. 839. As to defect in 
frame of suit, jee 36 P.L.R. 253=1934 Lah. 
1009. 

Secs. 55 and 45 . — S. 55 is independent of 
S. 45 &nd an injunction can be issued under 
that section to a public body like a Municipal 
Committee even in tho.se cases where S. 45 
of the Act does not apply. I.L.R. ( 1941 ) Lah. 
278 = 43 P.L.R. 18= 1941 Lah. 200. 

Sec. 56 . — Injunction is a discretionarv form 
of specific relief and under S. 56 the Court 
may refuse to grant an injunction if the plain- 
tiff by his conduct has disentitled himself to 
such relief. 40 P.L.R. 577. The Court, in deal- 
ing with suits for injunction, has to consider in 
each case not merely whether the plaintiffs’ 
legal right has been infringed, but also whether 
under all the circumstances of the case, 
he ought to be granted an injunction as the 
proper and appropriate remedy for such in- 
fringement, (67 I.C. 299. Foil.) 40 P.L.R. 160. 

It is not open to a Civil Court to prevent 
a public officer, such as the Deputy Commissio- 
ner acting under the Mysore Land Revenue 
Code from exercising the public duty enjoined 
on him by S. 37 of that Code. A suit for 
an injunction to restrain the Government or 
its officers from doing an act which is done in 
discharge of such a duty is barred by b. 56 
of the Specific Relief Act. 16 Mys. L. J. 
87 = 43 Mys. H.C.R. 14 - An interim injunc- 
tion order was passed in a dispute between 
two competing cinemas regarding the right 
to exhibit a certain film first in the city. 
Held, that this was a quarrel between 
businessmen about a business matter involving 
question of rupees, annas and pies, and dama- 
ges and not an injunction would be the ordi- 
nary and adequate remedy. 30 .S.L.R. I 57 =f 
1936 Sind 1 19. Doing scavenging work is 
not a trade or a business or a profession 
involving skill. The right to do scavenging 
work in certain houses and to exclude 
others from doing so is in substance a 
right to prevent a man from pursuing his 
legitimate calling, and is one which *hc law 
cannot recognise. No injunction can there- 
fore be given restraining any one from doing 
scavenging work in particular houses. 

Nor can a custom making scavenging 

rights res commercittm be recognised 
Courts, as it is contrary to the public good and 


unreasonable. The custom, if allowed, would 
turn out to be an oppressive monopoly, and can 
never be sustained in a Court of Law. 48 L. 
W. 258=1938 Mad. 881. It is well-established 
that when it is open to a person to sue for 
possession, he cannot be granted any relief 
in the shape of a mere injunction. When a 
suit for possession has become barred by 
time, the plaintiff cannot circumvent the law 
of limitation by merely suing for an injunction. 
40 P.L.R. 319 = 1938 Lah. 369 (F.B.). S. 56 
relates to permanent injunction and can- 
not be made directly to apply to a temporary 
injunction which is governed by the provisions 
of O. 39, C. P. Code. 152 I.C. 98=1934 A. 
876. A plaintiff can seek relief by means of an 
injunction within the period of limitation against 
a party seeking to establish an easement against 
him. There may be cases where it would be 
inequitable on account of the plaintiff’s acquies- 
cence over a period of less than 20 years to 
grant the relief. 46 B. 827. Under the law in 
India, declarations and injunctions are discre- 
tionary forms of specific relief and under S. 56, 
the Court may refuse to grant an injunction if 
the plaintiff has by acquiescence or other con- 
duct disentitled himself to such relief- 37 €*.W. 
N. 1021=1933 P.G. 193 = 65 M.L.J. 163 (P.C.). 
Under S. 56 a superior Court cannot stay pro- 
ceedings in a Court not subordinate to it. 81 
I.C. 2=1925 C. 233. A man is not to be depriv- 
ed of his legal rights, unless he has acted in such 
a w'ay as would make it fraudulent for him to 
set up those rights. As to the elements or requi- 
sites necessary to constitute fraud of that descrip- 
tion, see 73 I.C. 223=1924 G. 438. Under 
S. 56 (x) no injunction should be granted when 
equally efficacious relief can certainly be obtain- 
ed by any other usual mode of proceeding except 
in case of breach of trust. 84 I.C. 282 = 1925 
S. 175. Where equally efficacious relief can be 
obtained by monetary compensation, injunction 
should not be granted. 27 S.L.R. 41 = 1933 S. 
176. The tendency of modern decisions is that, 
even if the Court has jurisdiction to restrain cri- 
minal proceedings for the recovery of a penalty 
imposed by statute for breach of its enactments, 
it will not interfere as a general rule. 50 C. 
813 = 27 G-W.N. 787. Relief in case of a joint 
wall where one of the parties encroached on the 
other’s right by four inches. 76 I.C. 521 = 1923 
B. 370. Encroachment of shamilat land — Suit 
for mandatory injunction, when maintainable. 
132 I.C. 199. Damages and injunction are two 
remedies alternativ’c in character given in res- 
pect of the same wrong, viz-, an infraction of the 
legal right by way of easement ; and such an 
infraction takes place only when the deprivation 
is such as to amount to a nuisance. 1935 hi. 
870. 

Sec. 56 (a), — The plaintiff obtained posses- 
sion of property under a decree and defendant 
filed an application under O. 21, R. 100, C. ,P. 
Code. The plaintiff filed a declaratory suit with 
the prayer for perpetual injunction of the pro- 
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(A) to stay proceedings in a Court not subordinate to that from which the 
injunction is sought ; 

(c) to restrain persons from applying to any legislative body ; 

(d) to interfere with the public duties of any department of the Central 
Government, the Crown Representative or any Provincial Government] or with 
the sovereign acts of a Foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

(f) to prevent the breach of a contract the performance of which would 
not be specifically enforced ; 

(s) to prevent, on the ground of nuisance, an act of which it is not reason- 
ably clear that it will be a nuisance ; 


LEG. REF. 

* Substituted by Government of India (Adap- 
tation of Indian Laws) Order, 1937, for 
“Government of India or the Local Govern- 
ment.” 


NOTES. 

ceedings under O. 21, R. 100. Meld, that S. 56 
(a) was not a bar, as there was a multiplicity of 
proceedings. 14 Pat.L.T. 258=1933 P. 250. 

Sec. 56 (a) and (i): iNjuNcrtoN to restrain 

EXECUTION SALE Ip CAN BE GRANTED. Where 

the plaintiff’s property, to which his rights have 
been established, is attempted to be wrongfully 
sold in execution, he has a right to restrain it by 
an injunction, since the result of allowing the 
sale to go on would be a multiplicity of pro- 
ceedings in future between him and the 
would-be purchaser. The principle enunciat- 
ed in Cl. (i) of S. 56 of the Act cannot be 
applied to such a case, because there is no prin- 
ciple or precedent which compels a person whose 
interests arc not at all affected by a decree and 
against whom that decree is not binding to 
satisfy that decree. He cannot be made to stop 
the sale by depositing the decree amount. 61 G. 
L.J. 75 - 

Sec. 56 (b) : Scope. — S. 56 (b) bars a suit 
for an injunction seeking to stay proceedings in a 
Court not subordinate to that from which the 
injunction is sought. 152 I.C. 798=11 O.W.N. 
1376. S. 56 (A) contemplates injunctions direc- 
ted to the Court itself and does not prevent any 
Court from making an order in perjonam forbid- 
ding an individual from prosecuting proceedings 
in another Court. Also S. 56 refers only to 
perpetual injunctions. 57 G. 1280=1931 G. 
279 * 152 I 98=1934 A. 876. An injunction 
to restrain proceedings in a Court, when issued, 
is issued against an individual prosecuting his 
case in a Court, and if an injunction was granted, 
it is an injunction granted against the litigant 
and not against the Court. There is no method 
by which an injunction can be directed to a 
Court in contradistinction to the persons or 
parties prosecuting their litigation in that Court 
Where execution is being taken out in the 
Court of the Subordinate Judge, no application 
can he m that Court for the grant of an injunc- 
tion^ to restrain proceedings in such execution, 
in view of S. 56 (A). The proviso added to O. 39, 
R. 1, G. P. Code, to come into force on ist 
January, 1938, adds nothing to the law 
governed by the Specific Relief Act, and makes 
no difference in the position which is the same. 


1938 P.W.N. 220=1938 Pat. 606. Where tw’o 
proceedings are pending in the same Court bet- 
ween the same parties, cl. (A) of S. 56 has no 
application and the Court can always regulate 
its own proceedings, as the prohibition under 
cl. (A) operates only in respect of Courts which 
arc not subordinate in the sense that they are 
co-ordinate or superior, and not in respect of 
the Court itself which must always be taken to 
be competent to regulate its own proceedings. 
4 Pat.L.T. 258=1933 P. 250. Where a person 
les a declaratory suit with a prayer for perpe- 
tual injunction, he can be granted a declaration 
if his case'is true, even though he is not entitled 
to an injunction. 1933 P. 250. 

Sec. 56 (e). — 32 C.W.N. 576=1928 C. 464. 
A Civil Court has no power to restrain a per- 
son or corporate body from contemplated 
prosecution, where proceedings are threatened 
but are not yet pending, although in terms 
S. 56 (e) may not apply. It is a much more 
serious thing to restrain a person from seeking 
redress in a Criminal Court than to restrain 
him from applying to a legislative body which 
is forbidden by cl. (r). Where the Municipal 
Council launched complaints against the peti- 
tioners for working their rice mills without the 
necessary licenses under S. 249 of the District 
Municipalities .‘\ct and the petitioners thereupon 
applied for an injunction restraining the criminal 
proceedings pending disposal of a civil suit, held, 
that the Criminal Court could also decide the 
question of fact whether licence was necessary 
and that it was not a fit case for granting an 
injunction. 119 I.C, 465=1929 M. 345. Pro- 
ceedings under S, 84, Calcutta Ports Act — Suit 
by person proceeded against for declaration and 
injunction — Stay of criminal proceedings likely 
to cause irreparable injury to navigation — Stay 
not to be ordered by interlocutory injunction. 
See 1 12 I.C. 712. 

Sec. 56 (f). — Injunction cannot be granted 
to prevent the breach of contract to employ 
certain people. 14 1-330=1933 L. 203. 

Sec. 56 (g). — Persons arc 'entitled to enjoy 
their own property in anyway they please, pro- 
vided they do not create a nuisance or interfere 
with the rights of others; whcit there is no evi- 
dence to indicate lhat it would be impossible 
for one set of persons to enjoy their right 
without interfering in any way with the right 
of another set of persons, the latter arc not cn- 
titled^ to an inji-nction to restrain the former 
enjoying their property as they please. The 
Hindus of a village, who worshipped at a temple 
on the village site, sued the Mahomedans of the 
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(A) to prevent a continuing breach in which the applicant has acquiesced : 

equally efficacious relief can certainly be obtained by any other 
usual mode of proceeding except in case of breach of trust ; 

conduct of the applicant or his agents has been such as to 
disentitle him to the assistance of the Court ; 

(A) where the applicant has no personal interest in the matter. 


Illustrations. 

injunction to restrain his partner B, from receiving the partnership debts 
and ettects. It appears tl^t A had improperly possessed himself of the books of the firm and refused 
B access to them. The Court will refuse the injunction. 

,, / manufactures and sells crucibles, designating them as “patent plumbago-crucibles.” 

though, m fact, they have never been patented. B pirates the designation. A cannot obtain an 
injunction to restrain the piracy. 

^ article called “ Mexican Balm,” stating that it is compounded of divers rare 

fences, and has sovereign medicinal qualities. B commences to sell a similar article to which 
he gives a name and description such as to lead people into the belief that they are buying A’s Medican 
Balm. A sues B for an injunction to restrain the sale. B shows that A^s Mexican Balm consists of 

nothing but scented hog s lard. A^s use of his description is not an honest one and he cannot obtain 
an injunction. 


NOTES. 

place who owned an adjoining site lor a decla- 
ration that they were entitled to assemble and 
worship at the site and for an injunction tc^ 
restrain the Mahomedans from opening out 
doorways facing the place of worship. The 
Mahomedans had never denied that the Hindus 
had such a right; nor was there anything in the 
evidence to indicate that it was impossible for 
both sides to enjoy their rights. Held, that it 
would be improper to grant a declaration or an 
injunction under the circumstances. 71 M.L.J. 
611 = 1937 Mad. 21. 

Sec. 56 (h). — By .Ss. 21 {b') and 56 (f). 

Specific Relief Act, an injunction cannot be 
granted to prevent the breach of a contract to 
employ certain people. 1933 L. 203. 

Sec. 56 (i). — 61 C.L.J. 75. An interim in- 
junction order was passed in a dispute between 
two competing cinemas regarding the right to 
exhibit a certain film first in the city. Held, 
that this was a quarrel between businessmen 
about a business matter involving question of 
rupees, annas and pies, and damages and 'not an 
injunction would be the ordinary and adequate 
remedy. 30 S.L.R. t 57 “*® 4 - I*G. 929=1936 
S. 119. Suit for injunction — Objection to 
maintainability on ground of plaintij being out 
of possession VVhen to be raised ^(laintainabi— 
lity in appeal. 17 Pat.L. f. 217. 

Sec. 56 (j). — S. 56 (j) rests on the 
maxim that he who seeks equity must do 
equity and implies that a plaintiff seeking an 
injunction must come with clean hands. A 
plaintiff, w'ho asks for an injunction, must be 
able to satisfy the Court that his own acts and 
dealings in the matter have been fair and honest 
and free from any taint of fraud or illegality, 
and if, in his dealings with the person against 
whom he seeks relief or with third parties, he 
has acted in an unfair or inequitable manner, 
he cannot have relief. A Municipal Committee 
had refused to grant permission to a person to 
build certain structure. The person subsequently 
induced the Committee to grant permission on 
condition that he paid certain sum to the Com- 
mittee. The Committee passed a resolution 
accepting the offer but when the person failed 


to pay the sum as agreed served a notice for 
demolition. The person who had built- the 
structure pleaded that the resolution imposing 
condition for grant of permission was illegal and 
brought a suit for injunction against demolition. 
In other words, he wanted to^utilize that por- 
tion of permission which benefited him and 
to repudiate that part of it which went against 
him. Held, that the person could not be granted 
injunction as his dealings with the Committee 
were dishonest. 188 I.C. 264=1940 Lah. 69. 
Plaintiff must show diligence and must not be 
guilty of laches. 1928 C. 510; 37 P.L.R. 160. 
Though an injunction against a joint owner to 
demolish structures built without permission 
on a joint land can be obtained, the granting 
of such an injunction is discretionary. Where 
the applicant bring a suits after an unreason- 
able delay, which is deliberate, and for im- 
proper motive, his conduct is such as to dis- 
entitle him to the assistance of the Court. In- 
junction should be refused, as it is an equit- 
able remedy and plaintiff does not come into 
Court with clean hands. 1929 A. 877. 

Sec. 56 (k): Scope. — In a suit for injunction 
restraining the building of a house it is incum- 
bent on the plaintiff under S. 56 (A) to show 
some special damage or injury. The mere fact 
that theMunicipal Committee acted beyond its 
powers in granting the sanction for construc- 
tion of the house is not by itself sufficient to 
entitle the plaintiff to sue. 194* Nag. 364. 
Where a plaintiff asks for an injunction to 
restrain the building of a house sanctioned by 
a Municipal Committee, it is incumbent on him 
under S. 56 (A) to show that he has some 
personal interest in the matter. It is only 
when the act of any corporation or public com- 
pany which is in excess of the powers is cal- 
culated to be in jurious to the rights of the pro- 
perty of an individual that he would have the 
right to protection of the Court by injunction. 
The plaintiff can succeed only on proof of some 
special damage or injury occasioned to him by 
reason of the permission granted by the Muni- 
cipal Committee. To determine whether an 
act which is complained of as being a nuisance 
is strictly so or not is to be judged by the 
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57- Notwithstanding section 56, clause (/), where a contract comprises an 

Injunction .0 perform nega- ^ act, coupled 

tivc agreement. ® ^ negative agreement, express or implied, not to 

, . ^ certain act, the circumstances that the Court is 

unable to compel specific performance of the affirmative agreement shall not nre- 

♦u from granting an injunction to perform the negative agreement • orovided 

cm him^ applicant has not failed to perform the contract so far as it is^binding 

Ulustratiotis. 

(a) A contracts to sell to B for Rs. 1,000 the eood-will of a rrrrain 
with business-premises, and ^rther agrees not to carry on that business in Calcutta B pav”'^^''Jhe 
Rs. 1,000 but A carries on the business m Calcutta. The Court cannot comn^^l >4 
tomers to B, but B may obtain an injunction restraining A from carrying on the business in Calcutm' 

» , ^ contracts to sell to B the good-will of a business. A then sets uo -i k • 

close by Rj shop and solicits his old customers to deal with him. This is contrarv h ^ 

contract, and B may obtain an injunction to restrain A from soliciting the customers^and 

any act whereby their good-will may be withdrawn from B. ® mens, and from doing 

(r) A contracts with B to .sing for twelve months at B’s theatre and nnf • 

elsewhere. B cannot obtain specific performance of the contract to sing, but he is e^dtlTd 
injunction restraining A from singing at any other place of public entertainment. entitled to an 

{d) B contracts with A that he will serve him faithfully for nvelve » . 

i s not entitled to a decree for specific performance of this contract^ But he is » a clerk. A 

restraining B from serving a rival house as clerk. niitlcd to an injunction 


NOTES. 

ordinary standards of persons residing in the 
neighbourhood and the criterion would be the 
ordinap' physical comfort of humin existence 
according to plain, sober and simple notions 
obtaining amongst people. I.L.R. (1941) Nag. 
266=1941 N.L.J. 21 1. An injunction cannot 
be granted where the applicant has no personal 
interest in the matter. 1933 L. 203. Master 
and servant — Illegal dismissal of servant — In- 
junction cannot be granted. 1940 Lah. 243. 

Sees. 56 and 21. — In pursuance of certain 
articles of association a member was appointed 
by the company as its managing director and 
was subsequently ill-gally removed. 1 he mana- 
ging director on the basis of the articles which 
constitute an imp’ied contract between him 
and the company brought a suit for injunction 
to the effect tliat the company should not 
prevent him from discharging his duties. Held 
that the c 'ntract on which the managing direc- 
tor relied being dependent on personal servi- 
ces and volition of the parties, the contract 
could not be specifically enforced under S 21 
nor an injunction could be granted under s! 
56. Claim for damages against the company 
was adcqu.atc relief. 190 I.C. 8i9r=iQ.o Lah 
243 - 

Secs. 56 and 57 . — Scope — Injunction res- 
training person from letting his portion of pro- 
p^ty to stranger whether may be granted. 103 

I.C. 715. Where a Receiver appointed in an 

action attempts to take possession of prop'‘rtv 
in possession of a third party and the third 
party sues for injunction, his going to the 
Court appointing the Receiver and to ask to 
be examined pro inttr esse suo is a remedy open 
to him but It, s not one by which he can 

obtain “equally efficacious relief” within S e;6 
102 I.C. 797=1927 P. 297. ■ 

Sec. 57 . S. 57 does not say that every 
affirmative contract includes by necessary im'- 
phcation a negative agreement to refrain from 


doing certain things. It is therefore a question 
of interpretation m each case whether 1 oarH 
cular con.racl can be said to have a nel^tiv^ 
covenant express or implied contained wUhin 
; «^^f<^ndant had agreed to 

plaintifls exclusively for a period of five years 
but subsequently ceased to serve the plaintiS 
and set up a rival business. The pit n ffs 
having sued fo^r a declaration and iiJjunttiS 

dtrs coMh'"''''*' held, that the p^a t- 

tiffs could not put an end to the contract aSd 

dlV fuM mr^'oFfivrye^^T^ ThevV°H""“'^' 

their rights at all‘= e’v^cm; in^orXF m 
vantage of ,hc breaches on the part ofth" 
defendant. Held, however that ,f S • 
were entitled to recover damage MefiiFl“oF 

PmtTL'R" ^-vice” discitFed ®3. 

R (ih4o) 2 CaT‘?r 'k olsoll. 

aoTccml-nf fKat parties came to an 

a..,rccment that their properly should be mana 

ged by a common manager. There was al^o a 

negative covenant that there sho.^M 1 

partition of the estate jointly owned fol^a t 

period. But in the mcanwhiir th/n r 

dRs‘'appbFd^n'’dtrCorrSs°feT'’‘'*’‘^^^^ 

■ pa-tteV'ltVd"l"rFe^ 

substance and hence S. 57 applied aod • 

fnv restraining the servant from^ek! 

tF5.. v^’^ cRew.here in breach of contract 

^ough it. 5 unable to enforce specific peFfor 

™ .TlIIr! covenant. 64 I.C. 79^ 
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(«) A contracts with B, that, in consideration of Rs. i,ooo to be paid to him by B on a 
day fixed he will not set up a certain business within a specified distance. B fails to pay the money. 
A cannot be restrained from carrying on the business within the specified distance. 

SCHEDULE. 

(Enactments Repealed], 

Repealed by the Amending Act {^XII of 1891). 


THE IN0JAN (SPECIFIED INSTRUMENTS) STAMP ACT 

(XIII OF 1924). 


[13M June, 1924. 

An Act to provide for the modification of certain provisions of the Indian Stamp Act, 1899, 
in their application to certain promissory notes and other instruments. 

Whereas it is expedient to provide for the modification of certain provisions 
of the Indian Stamp Act, 1899 ; in their application to certain promissory notes 
and other instruments ; It is hereby enacted as follows : — 


Short title and extent. ** (O Act may be called The Indian 

(Specified Instruments) Stamp Act, 1924. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

Definitions. 2. In this Act, 

(iii “ instrument to which this Act applies ** means — 

(1) any instrument mentioned in Article No. 19, No. 36, No. 37 or No. 52 
in Schedule I to the Indian Stamp Act, 1899, or 

(ii) any promissory note payable on demand for an amount exceeding 
two hundred and fifty rupees, 

which has been executed in British India at any time after the 30th day of Sep- 
tember, 1923, and before the ist day of April, 1924, and which has been stamped 
in such a manner that it would have been duly stamped for the purposes of the 
Indian Stamp Act, 1899, if the Indian Stamp (Amendment) Act, 1923, had not 
been passed ; and 

if) “ section *’ means a section of the Indian Stamp Act, 1899. 

o (1) No exception or restriction in respect of promissory notes contained 

in clause {a) of the proviso to section 35 or in sub- 
Application of certain pro- section (i) of section 40 or in section 41 shall 
visions of Act II of 1899. deemed to apply in respect of any promissory note 

which is an instrument to which this Act applies. 

(2) For the purpose of the application of clause {a) of the proviso to sec- 
tion ^5 and of sub-section (i) of section 40 to instruments to which this Act applies, 
nothing therein contained shall be deemed to require or authorise the imposition 
of any penalty in respect of any such instrument. 

(3) Every instrument to which this Act applies shall be deemed to have 
been duly stamped for the purposes of section 62. 

(4) Where, before the commencement of this Act, any sum has been re- 
covered in respect of any instrument to which this Act applies, by way of fee under 
sub-section (i) of section 32, or by way of penalty under the proviso to section 35 
or under sub-section (i) of section 40, or by way of fine under section 62, the 
person from whom such sum has been recovered shall be entitled to a refund 

thereof. 
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THE STEEL INDUSTRY (PROTECTION) ACTS (XII OF 1930 AND 

II OF 1931). 

— The Provisions of these two Acts have been carried out in their proper 
places in the Tariff Act (VIII of 1894). 

THE INDIAN STAMP ACT (II OF 1899). 


Year. 

1 

No. 

Short title. | 

>899 

II 

The Indian Stamp Act, 1899. 


Amendments. 


Amended, VI of 1900, S. 47 ; VI of rgio - 

o'* *914; XIII of iliel 
of * 9*9 » XLIII of rga** : XIII 

* ^^^^VIII of 

loofi X/T¥T*^V ^ ^ ' 9^7 ; XVIII of 

X?OCV of 1934; Government of India 
(Adaptation of Indian Laws) Order, 1937 

vTof VI of 1922 


CONTENTS. 


Sections. 

CHAPTER I. 

Preliminary. 

1. Short title, extent and commencement. 
"2. Definitions. 

CHAPTER II. 

Stamp-dlities. 

A. — 0/ the liability of instruments to Duty, 

3. Instruments chargeable with duty. 

4. Several instruments used in single trans- 
action of sale, mortgage or settlement. 

5. Instruments relating to several distinct 
matters. 

6. Instruments coming within several des- 
criptions in Schedule 1 . 

7. Policies of sea-insurance. 

8. Bonds, debentures or other securities 
issued on loans under Act XI of 1879. 

9. Power to reduce, remit or compound 
duties. 

— Of Stamps and the mode of using (hem. 

lo. Duties how to be paid. 

Ji. Use of adhesive stamps. 

i.>. Cancellation of adhesive stamps 

13. Instruments stamped with iiiipressed 
stamps how to be written* 

14. Only one instrument to be on same 
stamp. 

15. Instruments written contrary to section 

13 or 14 deemed unstamped. 

16. Denoting duty. 

C". Of the time of stamping instruments 

17. Instruments executed in British India 

18. Instruments other than bills a„d 
notes executed ou^t of British India. 

19* Bills, and notes drawn out of British 
1 noia. 

D . — Of Valuations for Duly 

b."valu?d°"'‘ „curhie. how .o 

aa. Effect of statement of rate of exchange 
or average price. 

33. Instruments reserving interest. 


Sections. 
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conveyancer'*"" certain 

payable. 

Oh r payable. 

Obbgat.on to give receipt in certain 

CHAPTER nr. 

Adjudication as to Stamps 

CH.A.PTER iv. 

Instruments not duly stampeo 
xammauon and impounding of instru- 

receipts®*"''^'^* Provision as to unstamped 

siblc in evid^Te stamped inadmis- 

be^qucsdo"e*d!"" instrument where not to 
me^n’ts. of impror>erIy .tamped instru- 

39. Con^mr”s%ow?r 1’ 

“"fn*' 3O. sub-section (n 

impounded.'^*^*^*^ * stamp instruments 

ti- Endor^mJn "''of stamped by accident, 
duty has been unLi 

43 . Prosecutfon 35 , 40 or 41. 

law. offence agam.<»t stJmp 
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cases. 
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32. 


33 - 
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34 
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Sections. 

44. Persons paying duty or penalty may 
recover same in certain cases. 

45. Power to revenue-authority to refund 
penalty or excess duty in certain cases. 

46. Non-liability for loss of instruments sent 
under section 38. 

47. Power of payer to stamp bills, and 
promissory notes received by him unstamped. 

48. Recovery of duties and penalties. 

CHAPTER V. 

Allowances for Stamps in certain cases. 

49. Allowance for spoiled stamps. 

50. Application for relief under section 49 
when to be made. 

51. Allowance in case of printed forms no 
longer required by corporations, 

52. Allowance for misused stamps. 

53. Allowance for spoiled or misused stamps 
how to be made. 

54. Allowance for stamps not required for 
use. 

55. Allowance on renewal of certain 
debentures. 

CHAPTER VI. 

Reference and Revision. 

56. Control of, and statement of case to 
Chief Controlling Revenue-authority. 

57. Statement of case by Chief Controlling 
Revenue-authority to High Court, Chief Court 
or Judicial Commissioner’s Court. 

58. Power of High Court, Chief Court or 
Judicial Commissioner’s Court to call for further 
particulars as to case stated. 

59. Procedure in disposing of case stated. 

60. Statement of case by other Courts to 
High Court, Chief Court or Judicial Commis- 
sioner’s Court. 

61. Revision of certain decisions of Courts 
regarding the sufFiciencv of stamps. 


Sections. . . ' 

CHAPTER VII. 

Criminal Offences and Procedure. 

62. Penalty for executing, etc., instrument 
not duly stamped. 

63. Penalty for failure to cancel adhesive 
stamp. 

64. Penalty for omission to comply vrith 
provisions of section 27. 

65. Penalty for refusal to give receipt, and 
for devices to evade duty on receipts. 

66. Penalty for not making out policy, or 
making one not duly stamped. 

67. Penalty for not drawing full number of 
bills or marine policies purporting to be insets. 

68. Penalty for post-dating bills, and for 
other devices to defraud the revenue. 

69. Penalty for breach of rule relating to 
sale of stamps and for unauthorized sale. 

70. Institution and conduct of prosecutions. 

71. Jurisdiction of Magistrates. 

72. Place of trial. 

CHAPTER VIII. 

Supplemental Provisions. 

73. Books, etc., to be open to inspection. 

74. Powers to make rules relating to sale 
of stamps. 

Power to make rules generally to carry 
out Act. 

76. Publication of rules. 

76-A. Delegation of certain powers. 

77. Saving as to Court-fees. 

78. Act to be translated and sold cheaply. 

79. Repeal. {Repealed). 

SCHEDULE I. — Stamp-dttty on Instruments. 
SCHEDULE II. — Enactments repealed 

(Repealed). 


£27/^ January, 1899. 

An Act to consolidate and amend the law relating to Stamps. 

Whereas it is expedient to consolidate and amend the law relating to 
stamps ; It is hereby enacted as follows : 


Short title, extent and com 
mencement. 


CHAPTER I. 

Preliminary. 

I. (i) This Act may be called The Indian 


Stamp Act, 1899.^ 


(2) It extends to the whole of British India, inclusive of 2 [* * 

British Baluchistan, the Sonthal Parganas, and the Pargana of Spiti ; and 

(3) It shall come into force on the first day of July, 1899. 


lef. ref. 

1 For Statement qf Objects and Reasons, sec 

Gazette of India, 1899, Pt. V, P- ] 75 ;/or 
of the Select Committee, sec ibtd., 1890, rt. v, 
E>. 231; and for proceedings in Council, see 

ibid., 1898, Pt. VI, p. 231; Pt- VI, 

pp. 10 and 278; and ibid., 1899. Pt. VI, p. 5 - 
a The words “Upper Burma” were repeal- 
ed by Act X of 1914, Sch. II. 

NOTES. 

Sec. 1 . — The Act applies to the Agency tracts 
of Viaagapatam included in the Scheduled 


Districts. “British India” includes the said 
Agency Tracts. 28 L.W. 614. See also 52 
Mad. 1 = 1928 Mad. 1 181 =55 M.L.J. 584 
(F.B.); 8 O.VV.N. 116=1931 Oudh 99. 

Strict construction. — The Stamp Act must 
be strictly construed and the benefit of any 
doubt given to the public. 8 Lah.L.T. 59. Set 
also 8 O.W.N. 116=1931 Oudh 99; 1934 Nag. 
273. The stamp duty payable upon an instru- 
ment must be determined by referring to 
the terms of the document and the Court is 
not entitled to take into consideration evir 
dence de hors the insh-ument itself. 157 I.C, 538 
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Definitions. 

Banker.” 

( 2 ) ‘ 

” Bill of excliange.” 


2 . Ill this Act, unless there is something repug- 
nant in the subject or context, — 

(i) “ banlcer includes a bank and any person 
acting as a banker ; 

bill of exchange ’’ means a bill of exchange as defined by the Nego- 
tiable Instruments Act, i 88 i, and includes also a 
. , hundi, and any other document entitling or Duroortine- 

to entitle any person, whether named therein or not, to payment by any other 
peison or, or to draw upon any' other person for, any sum of moneys’ ; 

•‘Bill of exchange payable ^ 3 ) ‘bill of exchange i.avabJe on demand” 

on aemand. includes — 

(a) an order for the payment of any sum of money by a bill of exchanee 
or promissory note, or for the delivery of any bill of exchange or promissory note 
in satisfaction of any sum of money, or for the payment of any sum of monev out 
ol any particular fund uhich may or may not be available, or upon any condition 
or contingency, which may or may not be performed or happen ; 

(Z») an order for the payment of any sum of monev weekK^ montblv or at 
any other staled period ; and ' ^ 

(c) a letter of credit, tliat is lu say, any instrument by which one person 
authorizes another to give credit to the person in whose favour ii is drawn • 

“Bill oflading.” of lading ” includes a “through bill 

ot lading but does not include a mate’s receipt • 

"Bond" ( 5 > “ bond ” includes— 


NOTES 

— ‘933 R- 243 (S.B.) I he Sfti/nfi Validol, ng Act 
XI of 1926 has no reference to a case where a 
promissory note was not stamped w'ith a stamp 
of the value required by law in force at ilic 
time the promissory note was c-xecuted. It was 
intended to validate cases wlierc the promissory 
note bore sufficient stamp but adhesive stamp 
inscribed for postage. 'I'he preamble to lh<“ .-Vet 
.show.s that it became expedient to provide the 
validation of certain promissory lujtes stamped 
with postage stamps of the denomination of two 
or four annas. 'I'hc Act did not intend to vali- 
date or render admissible documents insufficien- 
tly stamped. no I.C. 747 (C.). Trial Court 
receiving document as properly stamped Re- 

opening of stamp question on appeal not allowed 
57 M. 7 B 3 = ‘934 M.L.J. 703. Read- 

ing R. 24 and R. iiO of the Stamp Manual 
together, it appears that, in order to comply 
with the condition of R. 24, it would be enough 
if it could be shown that stamps of smaller de- 
nominations were purchased on account of there 
being no stamp of the required denomination in 
the stock of the stamp vendor. 1936 A.L.J. 1222 
= 193C A. 701. 

Secs. 1 and 2 . — The Act being a fiscal statute 
whose primary object is to secure revenue to 
the State, its object is attained by excluding the 
unstamped document from evidence and not 
acting on it. The parties need not be penalised 
beyond this extent. 65 I.C. 37= ‘5 S.L.K. io = . 
The enactment is prohibitory. It is not con- 
fined to affording a pai ty a protection, of which 
he may avail himself or not as he pleases 

C. 408-52 I. A. ia6 = 49 M.L.J. 136 (P.C.). To 
determine whether a document is sufficiently 
.•.tamped fi.r its admissibility in r\ldcncc tlir 
Court must look at the docunuiit itself as it 
stands. 27 Bom.L.R. iiaa=-iya5 B. 527 lu 

C.C-M —581 


estimating the stamp duty payable on an instru- 
ment, the Court must look to the primary contract 
and not take into account the stipulation which 
U may contain for payment of any damages in 
a case of default, as such a stipulation is by wav 
of penalty m ease of breach of the original co- 
vcn«tnt. 98 I,C. 6:1=^1927 JNJ, 70 

I 2 ( 2 ).--‘Inc ludcs »: te*. 8 C. 536. Demand 

drafts by one branch of a bank upon another 
branch of the same bank arc bilks of exchange 
under th.s clause and are exempt from stamp 

3 rc.W.N".o^ 5 °' 

^ ( 5 ) : Bond. — The definition of bond is 
I C 2 Lah.r.J. 224 ; 6 L. 276 ; 131 

A. 392=1931 A.L.J. 608 (F.B ). 
Bond and acknowledgment, distinction I oiween 

2Go^ ^T,- 7 ' = 33 B.L.R. 417. also 38 P.L.R. 

209 Ihe mere fact that a person chooses 

? ^ ^ document docs not 

^louTd document. Its terms and nature 

should be considered. 1931 a.L 1 220 9 *?^ 

. 94 ‘ A.L.J. 427=1941 AM.'^ 243 ^(FBr 

In deciding th^ question whether an ins-trurnent 

docs or does not fall within the purview of bond 

as defined by S. 2 (5) the instrument must be 

considered as a wiiolc and it is not permissible 

‘o divide It into serveral parts ar J lo?k at it 

assign each one of such 

Fl R ofSch. I of the Act. 

l.L.K. (1941) All. 47i=,pji 2 (F.B). 

“‘strument is in the form of L agree- 

ment between two parties and among other co- 

cnaius also contain a covenant to make certain 

payment.^ and is also attested by witnesses and 

within the definition of bond under S. 2 («s) 

I.L R. (1939) All, 229 -1959 100 1930 
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(a) any instrument whereby a person obliges himself to pay money to 
another, on condition that the obligation shall be void if a specified act is per- 
formed, or is not performed, as the case may be ; 

(b) any instrument attested by a witness and not payable to order or bearer, 
whereby a person obliges himself to pay money to another ; and 

(c) any inslrumerit so attested, whereby a person obliges himself to deliver 
grain or other agricultural produce to another : 

(6) “ chargeable ” means, as applied to an instrument executed or first 

executed after the commencement of this Act, charge- 
“ Chargeable.’ » able under this Act, and, as applied to any other 

instrument, chargeable under the law in force in British India when such instru- 
ment was executed or, where several persons executed the instrument at different 
times, first executed ; 


“ Cheque.” 


(7) “ cheque means a bill of exchange drawn 
on a specified banker and not expressed to be payable 


otherwise than on demand ; 


NOTES. 

All. 205. Where an instrument in the nature of a 
promissory-note contained a statement at the end 
by the pen of P, son of Af, and also ‘the money 
was paid in my presence’, it was hsld. that though 
a scribe could be an attesting witness, the mere 
statement that money was paid in his presence 
could not make him an attesting witness and, it 
could not per se amount to ‘attestation’ and that 
the instrument was not a‘bond’for that reason. 15 
Luck. 285= t 939 O.W.N. i 109-* i9|0 Oudh 83 
(F.B.). An instrument attested by witnesses and 
not payable to order or bearer is a bond and not 
a promissory note. 100 I.C. 794=1927 N. I 95 - 
See also 54 C. 44 >= 100 I.C. 630= 1927 C. 472 ; 
j68 I.C. 349=1937 N. Ci ; 3Q P.L.R. 269 ; 34 

C.W.N. 911 = 1930 C. 830 ; (instrument descri- 
bed as promissory note but not payable to bearer 
or order;; 43 I.C. 55 — 33 603 ; 41 I-C. 

693 = 2 Pat.L.J. 686 ; 32 B. 426 ; 168 I.C. 349 “ 
1937 N. 61 ; (S. 2, cl. (5) if controlled by b. 13 
(I) ofNeg. Ins. Act) ; Agreement and bond, 
distinction between. See 161 IG. 420-- 1936 
O.W.N. 328. It is no part of the definition ot 
'bond’ that the date of payment should be stated. 
X0'?4 N 261. A cadjan unstamped document 
duly attested, and not containing any prohibition 
restricting the promisee from alienating it, nor 
expressly mentioning that the amount will be 
paid to the person in whose favour it was execu- 
or to his order is a bond within the meaning 
of the Act. 1 18 I.C. 492=1929 M. 599. A 
Kabin-nama, pure and simple, docs not require 
any stamp- 1935 I- *22. Shahjog hundi whe- 
ther a bond or a promissory note, see 22 C.L.J. 
22= ig C.W.N. 1326. -A document under w’hich 
a person has obliged himself to pay money to 
another which is neither payable to 
bearer nor attested by a witness is not a bond 
within S. 2 (5) : 2 Pat.L.J. 686 = 41 I.C. 693- In 

order that a document may constitute a boi^, 
there must be an express obligation to pay. INo 
such obligation can be inferred from a .mere 
acknowledgment. The fact that an entry signed 
by the debtor is attested by two witnesses and 
contains an implied promise «<> 

V rt an acknowledgment into a bond. *70 A. O. 
G8='^8 P.L.R. 269=1937 Lah. 220. A writ- 
ten promise to pay a barred 

ed to be «tamf.^d } it w not a bond ; even if u 


be, when an instrument has been admitted in 
evidence such admission shall not be questioned 
at any subsequent stage of the same suit under 

S. 36. 1923 L. 4B1 ; 142 I.C. 535 = *933 I- 27 *- 

See also 1936 Lah. 449. .... 

Sec. 2 ( 5 ) (b). — Mere signing of a balance tn 

account books, even if it is attested docs not neces- 
sarily make such instrument a bond. Even if the 
obligation to pay is implied, it does not do^ so. 
But where words are added showing an obliga- 
tion to pay, the matter becomes different. Where 
a ‘ruju’ and a ‘chiiti* were executed on the 
same day and the ruju was an acknowledgment 
of debt by signing a balance in creditor’s account 
books and it expressed an obligation to pay 
principal and interest and was not payable to 
order or bearer and the chitti W'as attested : 
Held that the ‘ruju’ and ‘chitti’ formed one ins- 
trument of bond within S. 2 (5) (b) and was 

charagcable as such : 1934 N. 261. Ordinarily, 
a balance struck by the debtor followed by the 
words *'baqi rahe" and signed by the debtor 
would be a mere “acknowledgment” on which a 
stamp duty of one anna will be sufficient. In 
such a case it will be immaterial that the entry 
is or is not attested by witnesses. If, howcveij 
the words used are '*baqi dene" would 

amount to a,n “agreement” and be liable to be 
stamped as-such. If, further, such an entry is 
attested by one or more witnesses, it would be a 

“bond” and must be stamped 4 ® 

PI R iQ^= 1028 Lah. 503. Attestation — What 

Tmounli of^documcn.-I^an attest- 

T. ifc^ 693=" Pat lie ; 3- B 4.6 ; 4 I-C- 

Jqo An attested agreement to deliver agricul- 
ture produce for consideration or in default to 
compensate the covenantee with a bond : 33 I. 
C. 920. As to stamp on hundi not made paya- 
ble to bearer or order, see 32 P.L.R. 753. 

Sec- 2 ( 5 ) and ( 12 ). — Proprietor of firm ex- 
ecuting deed selling certain property to creditor 
firm, in part payment of debt and promising to 
pay balance later— —Deed also signed by vendees 
therein — Stamp duty. See 17 L. 223 = 38 P.L. 
R. 558= *936 L. 449. 

Sec. 2 ( 7 ). — ^An instrument purporting to 

receive a sum of money of a depositer wiU> 
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(8) H* * * * 

“Collector." ( 9 ) “Collector”— 

means, within the limits of the towns of Calcutta, Madras and Bombay 
the Collecmr of Calcutta, Madras and Bombay, respectively, and, without those 
limits the Collector of a district ; and 

W includes a Deputy Commissioner and any officer whom the *[Collect- 

,9^vernment may, by notification « in the Official Gazette, appoint in this 
behalf ; 


(lo) “conveyance” includes a conveyance on sale and every instrument, 
“ Conveyance." which property, whether moveable or immoveable’ 

IS transferred inter vivos and which is not otherwise 
specifically provided for by Schedule I ; 


(ii) “duly stamped” as applied to an instrument, means that the instru- 
ment 'bears an adhesive or impressed stamp of not 
. ^ j j . ■ proper amount and that such stamp has 

been affixed or used in accordance with the law for the time being in force in British 
India : 


“ Duly stamped. 


“ Executed ’* and " c.xecu- 
tion." 


(la) “executed” and “ 
reference to instruments, mean 
nature.** 


execution ” 
“ signed *’ 


used with 
and “ sig- 


[*(i 2 -A) “ Collecting Government * means — 


LEG. REF. 

* Sub-S. (8) to b. 2 omitted by A.O., 1Q37. 

* Substituted for "Local" by A.O., 1937. 

* For notificatit)n by the Chief Commissioner 
of Ajmer Merwara, declaring that ‘‘Collector*’ 
includes Assistant Commissioners of the Province, 
sec GaxetU of India^ 1902, Pt. H, p. 501. 

* Sub-s. ti2-A) to S. 2 inserted by AO., 
' 937 - 

NOTES. 

a Bank and specifying tlie name of the mes- 
senger who is to receive payment is only a 
receipt and not liable to stamp duty as a 
cheque. 58 P,I...R. 1922=13 I.G. 330. 

Sec. 2 ( 10 ). — A conveyance is an instrument 
which transfers property from one person to 
another. 115 P.R. 1918 = 44 I.C. 261 (S.B.). 
On this clause, see also 32 A. 171 ; 44 C. 72. A 
confirmatory letter with reference to a mortgage 
by deposit of title-deeds docs not amount to a 
conveyance so as to require stamp or registra- 
tion. 139 I.C. 95 = '932 S. 73. See also 43 P. 
L.R. 294=20 Lah.L.T. 108 (document record- 
ing prior oral transaction of sale is not a 
"conveyance".) If, after entering into a con- 
tract to sell, the parties in spite of the risk that 
either party may resile from the contract, refrain 
from getting an actual deed of conveyance 
prepared they can successfully evade the pay- 
ment of higher duty. 1932 A.L.J. 394=1932 
A. 291 (S.B.). An actual transfer of property 
is an essential feature of a "conveyance" \ 
contract "constituting the title of the allottee" 
consisung merely of an agreement to transfer 
property in the future cannot be treated as a 
"conveyance." 15 L. 501 = 1934 L. 530 (S.B.). 
Where the language of a document makes it 
clear that it was intended to be only an agree- 
ment to sell and that a proper deed of sale to 
complete the transaction was to be executed 


laier on, the document does not amount to a 
conveyance under S. 2 (10) though possession 
also IS ^hvered. 1939 N.L.J. 37. "Convey- 
aocc — Company — Allotment of shares— Con- 
tract regarding — Siatemcnt in form \'II filed 
be ore Registrar is not transfer of property but 
only agreement — Stamp duty. See 167 I.G. 513 
= '937 M. 259=(i937) 1 M.L.J. 108: 15 L. 
509-,ig34 L. 533. ^ 

Sec 2 ( 10 ) and Sch. l-A, Art. 23 . — Docu- 
ment RECORDING PRIOR ORAL TRANSACTION— 
Stamp duty. — A document to be liable 10 stamp 
duty as a conveyance must be the document 
by which properly is actually transferred A 
document which purp..rts to be a record in writ- 
ing ofan oral transaction carried out .some years 
earlier, is not therefore liable to be stamped as 
^^^<»«veyance, 20 Lah.L.T. 108 = 43 P-L.R. 

2 (H) and 12 . — Where, in a promis- 
sory no^, out of four scamps only three were 
cancelled and one was not cancelled, held the 
document was inadmissible. 1933 L. 148=145 
l.U. 154. Ills necessary to interpret the word 
is in S. 35 so as to include "has been." 
Lonsequenlly where a promissory note is duly 
stamped at the time of the execution, the 
document is admissible in evidence, if at the 
time It is tendered in evidence it is no lonUr 
of by roason of .he loss or remoLl 

= 5^ ^’ '““==>934 A. 388 

( 12 ).— Under S. 2 (12) ‘ execution," 
r-har * • ®‘Snaturc " and an instrument 

with stamp duty only on being cxe- 

** is.signei. 22 

' * 75 7 Bur.L.T. 48. See also 17 L. 223 = 

' 774=1936 L. 449 (S. 13 .). (Signature 
one does not m all ca-ics comj>icie execution, 
isut Stamp Act makes instrument chargeable aa 
soon as they arc signed by the executant; 
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(i?) in relation to stamp duty in respect of bills of exchange, cheques, pro- 
missory notes, bills of lading, letters of credit, policies of insurance, proxies and 
receipts, and in relation to any other stamp duty chargeable under this Act and 
falling within item 59 in List I in the Seventh Schedule to the Government of 
India Act, 1935, the Central Government ; 

(if) save as aforesaid, the Provincial Government ;] 

Impressed stamp.” (^ 3 ) “ impressed stamp includes — 

(a) labels affixed and impressed by the proper officer, and 
(if) stamps embossed or engraved on stamped paper ; 

(14) “instrument” includes every document by which any right or liability 

is, or purports to be, created, transferred, limited, 
extended, extinguished, or recorded ; 

(15) “instrument of partition” means any instrument whereby co-owners 

f ,, of any property divide or agree to divide such pro- 

Instrument of partition. i zz 1 j 

^ perty in severalty, and includes also a final order for 

effecting a partition passed by any revenue authority or any Civil Court and an 
award by an arbiuator directing a partition ; 




Instrument. 




NOTES. 

Sec. 2 ( 14 ). — “Instrument” — Whether an 

entry in the plaintiff’s register signed by the 
defendant is an instrument within S. 2 {14)- ii 
A.L.J. 966 = 36 A. 11. iSVe a/so 35 C. 3. 

Secs. 2 ( 14 ) and 35 . — A promissory note is 
an instrument as defined in .S. 2 (14) as it pur- 
ports to create a liability and is hence inad- 
missible under S. 35 unless it can be saved by 
proviso (a). That proviso saves only instru- 
ments other than promissory note. 1940 N.L. 
J. 2i7« 1940 Nag. 214. 

Sec. 2 ( 15 ). — i\n “ instrument of partition ” 
includes in its definition award by an arbitrator 
directing a partition. 1922 A. 283; 1928 M. 
1181=55 M.L.J. 584 (F. B.); 42 I. C- 365=^6 

L. W. 448; 52 M. 1.^115 I.C. 824. Under S. 2 
{15) the parties need not be co-owners in the eye 
of law. If they purport to be co-owners and 
if the document is executed in that capacity it 
would come under the definition of partition. 
The very fact of the reference to properties as 
those in which the parties have certain shares 
indicates that they purport at least to deal with 
them as co-owncrs. Even if the description as 
co-owners is not actually found in a document 
it is still open to the Court to find on proper 
construction of the terms thereof whether the 
parties purport to be co-owners of the property 

or not. 150 I.C. 119 = 39 L.W. * 57 f =*934 "** 
204. A partition list which does not itself enect 
any division but is merely an agreement for 
effecting a future partition on terms agreed, is 
not an instrument of partition within the mean- 
ing of S. 2 (15) and is liable 

an agreement under Art. 4, Sch. I (^. 933 

M. 162=145 I.C. 529. -y" >933 = 

146 I.C. 506. A document rnay be an instru- 
ment of partition” as defined by S. 2 (15) and 
would be liable to stamp duty under Art. 45 of 
the Act though it might also fall under Art. 
4.6-B as an instrument of dissolution of part- 
nciship and liable to be stamped with the 
hiaher stamp duty under Art. 45. as required 
bv*S. 6ofthe Act. I.L.R. (i 937 ) Mad. 553 = 

4S L. w. 123=1937 Mud. 3 f> 8 =(i 937 ) 1 hi. L. 

J. i74 (F. B.). A decree for a partition is an 
iuau^uui ut of partition and such has got to be 


engrossed on stamp paper. 40 P.L.R. 2=1938 
Lah. 321. Where in a suit for partition of joint 
family property to which strangers in possession 
of certain items of property were also added, a 
preliminary decree was passed in which direc- 
tions were given for the division of the immov- 
able property as also for the payment of specific 
sums as between parties in/er se. Held^ that the 
decree was a final order of a Civil Court for 
effecting a partition and that it falls strictly 
within the terms of S. 2 (15). Held, further ^ that 
the fact that the decree did not finally divide 
the whole of the joint family property was quite 
immaterial. 47 L.W. 51 = 1938 M.W.N. 656 = 
1938 Mad. 307. The decree in a partition suit 
stating that plaintiff is entitled to a certain 
fraction is only a preliminary decree and does 
not divide the property in severally and there- 
fore is not required to be stamped under S. 2 
(15) read with Sch. I, Art. 45. To make the 
order chargeable with stamp duty, it must effect 
an actual division by metes and bounds of the 
property. 139 I. C. 673=1932 R. 120. Where 
a partition decree is not drawn up on non- 
judicial stamp paper, there is no decree at all 
and the executing Court can refuse execution. 
The fact that in such a case the party has mis- 
takenly furnished court-fee stamp and the Court 
mistakenly permitted the decree to be drawn 
up is immaterial. 135 I. G. 685=1932 L. 249. 
The words ‘‘final order” in S. 2 (15) and Art. 
45 (3) refer to the final order of the lowest Court 
of original jurisdiction empowered to give an 
Older for partition. 36 A. 137=12 A.L.J. 113 
(P. C.). An award of arbitrators directing a 
partition executed before the present Stamp Act 
(II of 1899) came into force will be received on 
evidence even if it bears a stamp duty of Rs. 5 
only. 29 P. R. 1915 = 27 I. C. 489. See also 45 
L.W. 123=1937 M. 3o8=(i937) i M.L.J. 174 

(F. B.). As to stamp on partition instrument, 
see also 55 I.C. 965 = 38 M.L.J. 330. To make 
an order chargeable under S. 2 (15) an award 
must effect an actual division. 35 M. 26=1* 
I.C. 775 - A,s to stamp on document of parti- 
tion reciting partition already effected and em- 
bodying its details, see 2 Mvs.LIJ. 69. 



S. 2] 


4645 


The Stamp Act (II of 1899). 


** Lease,” ‘lease** means a lease of immovable 

property, and includes also — 

(< 2 ) a patta ; 

(A) a kabuliyat or other uiidertakinj^ in writinj^, not being a counterpart 
of a lease, to cultivate, occupy or pay or deliver rent for, immovable property ; 

(c) any instrument by which tolls of any description are let; 

{d) any writing on an application for a lease intended to signify that the 
application is granted ; • 

T(i 6-A) “marketable security” means a security of such a description 

” Marketable security.” capable of being sold in any stock market in 

British India or in the United Kingdom ;] 

(17) “ mortgage-deed ” includes every instrument whereby, for the pur- 
” Mortgage deed.” securing money advanced, or to be advanced, 

_ way of loan, or an existing or future debt, or the 

pertormance of an engagement, one person transfers, or creates, to, or in favour 
ot, another, a ri^^ht o\'er or in respect of specified property ; 

“Paper.” “paper” includes vellum, parchment or 

any other material on which an instrument may be 
written ; 

•• Policy of imorancc.” .. insurance ’* includes— 

[a) any instrument by which one person, in consideration of a premium, 

engages to indemnify anotiicr against loss, damage or liability arising from an 
unknown or contingent event ; o 7 fo 


LEG. REF. 

>CI. (iG..‘\) was inserted by S. 7 of the Indian 
Stamp ^Amendment) .Act (XV of 1904). 

NOTKS. 

Sec. 2 ( 15 ) and Sch. I, Arts. 12 and 46 
— Where a document refers to a previous parti- 
tion and to certain properties being divided later 
on and is signed by the parties and also refers 
to an already existing partnership and makes 
provision for the future conduct of the partner- 
ship it is neither a deed of partition nor part- 
nership nor award. 1942 All. 220 (F.B.). 

Sec. 2 ( 15 ) and Arts. 45 and 46 -B 

Applicability — Partnership— Dissolution-Award 

allotting one business to certain persons as a 

group and another to others as a group Is 

instrument of partition liable to — Stamp dutv 
*937 M. 308 --( 1937 ) * M.L.J. 174. 

Sec. 2 ( 16 ). — A morupat which is a coun- 
terpart of a lease executed by a tenant promis- 
ing certain rent must be stamped as a counter- 
part. See 41 M. 469=^33 M.L.J. 693 (F.B.). 

_ Lease and i.icense — Distinction. — The dis- 
tinction between a lease and license consists in 
whether the interest in immovable property 
transferred is exclusive or not. What has to be 
considered is not merely the intention of the 
parnes or the language used in a document, 
but the actual position resultant from the cove- 
nant made. 19 Lah.L.T. 33. 

Sec- 2 ( 16 ) (b). — Scope of. See 145 I.C. 674 
— *933 A.L.J, 74C)s A R \ 

Where a printed tabular fo?m containing pkrii^ 
culars as to the name of the lessee, the plot 
leased, the rent, the nature of the right, ^^ic 
signed by the manager of an estate is issued to 
a new tenant, it contains no agreement or terms 
regarding the grant of a lease. This does not 
create a lease, it is only a memorandum of the 
transaction granting a tenancy which had al- 


ready been eflecled in favour of the tenant. It 
does not come under S.i. (16) of die Stamp Act 
*939 N.L.J. 404 . 

Sec, 2 ( 17 ). — 134 I.C. 1269=1931 C. 732 
(ts.H.). A consent decree creating a charge on 
immovable property, which is not the subiect- 
matter of the suit does not require to be 
stamped under the Stamp Act. 37 Bom. L.R. 
34°“ *935 256. See also 40 C.W.N. 1281 

(lioncl to Court by surety under C.P. Code O 
41, Rr. 5 and 6.^; 40C.W.N. 1281. A docu- 
ment giving the mortgagee a mortgage by the 
deposit of title-deeds together with the right 
to appoint a receiver at any time without 
hrst having recourse to the Court and also 
the right to call upon the mortgagors at any 
time to execute a mortgage in the English 
term m favour of the mortgagee, comes within 
tnc dennition of •^mortffage-deed/^ 41 C.W.N,. 

p **^'^*^*^* (*937) 2 Cal. 486. A document 
transferring the benefit of the interest 
.secured by that deed from the mortgagee to 
another person falls to be stamped not under 
Art. 23 of Sch. I-A of the Bengal Stamp 
Amendment Act, 1922, but under Art. 62 (c) of 
the same schedule. 41 C.W.N. 961. In 
order to bring an instrument within the defini- 
tion of mortgage deed it i.s necessary that the 
transfer should be effected by the instrument 
m question. Where an entry is mcrelv a memo- 
randum of payment of certain sum to another 
on account of the mortgage of certain land and 
c^es not purport itself to create the mortgage, 
the document is not liable to be stamped as a 
mortgage deed. 40 P.L.R. 740 ^ * 93 ^ Lah. 460. 

See. 2 ( 19 ). — The expression of an agree- 
ment for sea insurance^ otherwise than in a 
policy is a thing forbidden in the public interest, 
and the statutory insistence on a policy is no 
**^^*‘^ collateral requirement or prescription of 
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{b) a life policy, and any policy insuring any person against accident or 
sickness, and any other personal insurance ; 

♦ * ♦ * 

“ Policy of sea-insurance ’* (20) “ policy of sea-insurance ” or " sea- 

or “sea-policy.” policy” 

(a) means any insurance made upon any ship or vessel (whether for marine 
or inland navigation), or upon the machinery, tackle or furniture of any ship or 
vessel, or upon any goods, merchandise or property of any description whatever 
on board of any ship or vessel, or upon the freight o*f, or any other interest which 
may be lawfully insured in, or relating to, any ship or vessel ; and 

(b) includes any insurance of goods, merchandise or property for any 
transit which includes, not only a sea risk within the meaning of clause (a), but 
also any other risk incidental to the transit insured from the commencement of 
the transit to the ultimate destination covered by the insurance ; 

where any person, in consideration of any sum of money paid or to be paid 
for additional freight or otherwise, agrees to take upon himself any risk attending 
goods, merchandise or property of any description whatever while on board of 
any ship or vessel, or engages to indemnify the owner of any such goods, mer- 
chandise or property from any risk, loss or damage, such agreement or engagement 
shall be deemed to be a contract for sea-insurance ; 

(21) ** power-of-attorney ” includes any instrument (not chargeable with 
ty t- .. » a fee under the law relating to court-fees for the time 

being in force) empowering a specified person to act 
for and in the name of the person executing it ; 




Promissory note.” 


(22) ** promissory note ” means a promissory note 
as defined by the Negotiable Instruments Act, 1881 ; 


LEG. REF. 

’Sub-cl. (c) and the word ‘and’ prefixed 
thereto were repealed by S. 2 of the Indian 
Stamp (Amendment) Act (V of 1906). 

NOTES. 

the proper way of making such an agreement. 
52 G. 408 = 52 I. A. 126 = 49 M.L.J. 136 (P.C.). 

Sec. 2 ( 21 ). — Letter empowering another to 
sell land is not power-of-attomey. 27 Punj. L.R. 
78=1926 L. 229. A vakalatnama executed by 
a client to his advocate to be used in the Bom- 
bay Presidency S.C. Court is a power-of- 
attorney as defined in S. 2 (2i) of the Stamp 
Act and is chargeable with a stamp duty of 
Rupee one under Art. 48 (b) of Schedule I of 
the Act, as applied to Bombay. 58 B. 597 = 36 
Bom. L. R. 658=1934 Bom. 299. Power-of- 
attorney is an authority whereby one is set in 
the turn, stead or place of another to act for 
him. Vakalatnama is therefore a power-of- 
attorney. A power-of-attorney for the 
purposes of the Stamp Act is defined in 
a way that excludes a vakalatnama, because 
it excludes a document which carries a 
court-fee stamp, but that definition for the 
purposes of the Stamp .\ct makes it quite clear 
that, if it were not for that definition, a vaka- 
latnama, being a power-of-attorney, would 
require not only a ro-irt-fce stamp under the 
Court-Fees Act, but also a stamp under the 
Stamp Act, and to avoid that double stamp, it 
was necessary in the Stamp Art to exclude the 
vakalatnama. 1937 Nag. 65=19 N.L.J. 207. 

Sec. 2 ( 22 ). — A document by which the 
executant undertakes to make certain specified 


payments towards the sum due under it and 
agrees that his failure to do so shall render him 
liable to forfeit any payment already made is 
not a promissory note payable otherwise than 
on demand, but only an agreement requiring 8 
annas stamp. 28 I.C. 300=8 L.B.R. 155- Sec. 2 
(22) extends the definition of “promissory note” 
as given in the Negotiable Instruments Act in 
certain ways, but it does not do away with one 
essential characlerirtic of a promissory note that 
it must contain a promise to pay to some person 
or persons or to their order or to the bearer 
of the note. 1933 Mad. 306=64 M.L.J. 204. 
See also 1941 A.M.L.J. II 7 * A document 
in which there is only an express stipula- 
tion to pay interest and there is no under- 
taking to pay the principal amount, is not a 
promissory note within the meaning of Sec. 2 
(22). The recital in the document of the fact 
that the executant has taken a loan would be 
no more than a mere acknowledgment of the 
debt which falls very far short of an under- 
taking to pay. 43 C.W.N. 330. Letter of request 
for a loan is not a promissory note. 71 I.C. 968. 
An instrument attested by a witness and not 
made payable to order or bearer is a bond 
and not a promissory note, too I.C. 794=1927 
Nag. 195. See also the cases cited on the point 
under cl. (5). See also 54 Gal. 445 followed in 
1929 Mad. 599 (Effect of amendment of 
Negotiable Instruments Act discussed). The 
mere fact that a person chooses to give a cer- 
tain title to document by no means makes 
it that document. A document provided as 

follows: “On June 25, 1925, Rs were 

found due from me to P, about February 27, 
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it also includes a note promising the payment of any sum ol money out 
of any particular fund which may or may not be available, or upon any condition 
or contingency which may or may not be performed or happen ; 

(23) “ receipt ” includes any note, memorandum 
or ^vTlting■ 


Receipt. 


{a) whereby any money, or any bill of exchange, cheque or promissory 
note is acknowledged to have been received, or 

(ft) w'hereby any other movable property is acknowledged to have been 
received in satisfaction of a debt, or 

(c) whereby any debt or demand, or any part of a debt or demand, is 
acknowledged to have been satisfied or discharged, or 

((f) which signifies or imports any such acknowledgment, 
and whether the same is or is not signed w'ith the name of any person ; 

(24) “ settlement ” means any non-testamentary 
Settlement.” disposition, in W'riting, of movable or immovable 

property made — 

(a) in consideration of marriage, 

(ft) for the purpose of distributing property of the settler among his family 
or those for w’hom he desires to provide, or for the purpose of providing for some 
person dependent on him, or 

(c) for any religious or charitable purpose ; 
and includes an agreement in writing to make such a disposition ®[and, where 
any such disposition has not been made in wxiting, any instrument recording, 
whether by way of declaration of trust or otherwise, the terms of any such dis- 
position] ; ®[and 

(25) “ soldier ” includes any person below the rank of non-commis- 
sioned officer who is enrolled under the Indian Army 
Act, 1911.] 

CHAPTER II. 

Stamp-Duties. 

■ 4 . — O/* Me liability of Instruments to Duty. 

3. Subject to the provisions of this Act and the exemptions contained in 


“Soldier.” 


I.EG. REF. 

'The wor<l “and” omitted by Act XVIII 
of 1928. 

•'Fhese words were added by S. a of the 
Indian Stamp (Amendment) Act (XV of 
1904). 

"Added by .Act XVIII of 1928. 

• 

NOTES. 

1923, and as the money cannot be given at 
present hence it has been agreed that I would 
pay interest at i per cent, per annum. There- 
fore this pronote payable on demand has 
been executed so that it may serve as evidence 
and may be useful in time.” Held, that the 
document was a mere acknowledgment of debt 
coupled with an agreement to pay debt and 
not a promissory note. Effect of use of words 
“on demand” discussed. 131 I.C. t35=»i93f 
.-\. 3 °^> 34 O.W.N. 91 1. On this section 

xee also 4 I.C. 293 (L.B.); a8 I.C. 3oo==r8 

L.B.R. 155. ^ 

See. 2 ( 23 ). — Each of the entries of over 
Rs. 20 in a sarkhat left in the hands of the 
debtor must be stamped as a receipt. t i A 
L..I. 3>9 = 35 All. 290. The definition of 

• receipt” in Sec. 2 (23) is applicable only to 
instruments executed by the payee in favour 
of the payer and not to ackriowldgmcnts of 


payment made to a third person, A memo- 
randum signed by the witness and showing 
that he has received the diet money and filed 
in Court is not a “receipt” and does not 
require stamp. 140 I.C. 192. On this sub- 
section, see 12 Rang. 174=1934 Rang. 49. 

Sec. 2 ( 24 ) : “Setti.f.ment.” — Generally 

refers to a disposition of successive interests in 
immovable property and is generally couched 
in the form of a trust. 63 C 1098=40 C.W.N. 
1320=19360. 5f>6. Instrument creating power 
of appointment. 35 B. 444-= ii I.C. 982=13 
Bom.L.R. 646. See also 10 O.W.N. 997=1933 
O. 461 (Wakf deed). There is no reason for 
holding that if an instrument making a settle- 
ment includes an agreement by the beneficiar>' 
to act in a particular way in consideration of 
the instrument, the instrximent cannot be 
regarded as a settlement. 39 P.L.R. 337= 1937 
Lah. 6O4. A deed by which a certain income 
from property is vested in a body of trustees to 
be applied to certain charitable institutions i.s a 
deed of settlement as well as a deed of trust, 
and as such is separately liable to stamp duty. 
20 Lah.I..'r, 151. 

Sec. 3 . — A decree of Court in the terms of 
an award is not an instrument chargeable with 
stamp duty. 11 E.E.T. 147. 
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Schedule I, the following instruments shall be charcreable 
duty. argea e with with duty of the amount indicated in that schedule as the 

proper duty therefor respectively, that is to say — 

(a) every instrument mentioned in that schedule which, not having been 
previously executed by any person, is executed in British India on or after the 
first day of July, 1899 ; 

(b) every bill of exchange ^[payable otherwise than on demand^ or 

promissory note drawn or made out of British India on or after that day and 
accepted or paid, or presented for acceptance or payment, or indorsed, transferred 
or otherwise negotiated, in British India ; and 

(c) every instrument (other than a bill of exchange or promissory 

note) mentioned in that schedule, which, not having been previously executed 
by any person, is executed out of British India on or after that day, relates to any 
property situate, or to any matter or thing done or to be done, in British India and 
IS received in British India : 

Provided that no duty shall be chargeable in respect of — 

(*) instrument executed by, or on behalf of, or in favour of, the 

[CiTcnvn J in cases where, but for this exemption, the ®[Crown] would be liable to 
pay the duty chargeable in respect of such instrument ; 

(2) any instrument for the sale, transfer or other disposition, either absolutely 
or by way of mortgage or otherwise, of any ship or vessel, or any part, interest, 
^are or property of or in any ship or vessel registered under the Merchant Shipping 
Act, 1894, or under Act XIX of 1838, or the Indian Registration of Ships Act, 
1841, as amended by subsequent Acts. 

4. (i) Where, in the case of any sale, mortgage or settlement, several instru- 

. ments are employed for completing the transaction, 

sing!e^*^na^sac'tioi^*'*of'’''fal’^^ principal instrument only shall be' chargeable with 

mortgage or settlement. ’ duty prescribed in Schedule I, for the conveyance, 

mortgage or settlement, and each of the other instru- 
ments shall be chargeable with a duty of one rupee instead of the duty (if any) 
prescribed for it in that schedule. 

(2) The parties may determine for themselves which of the instruments 
so employed shall, for the purposes of sub-section (i),be deemed to be the principal 
instrument : 

Provided that the duty chargeable on the instrument so determined shall 
be the highest duty which would be chargeable in respect of any of the said instru- 
ments employed. 

5. Any instrument comprising or relating to several distinct matters shall 

be chargeable with the aggregate amount of the duties 
Instruments relating to with which separate instruments, each comprising or 
several distinct matters. relating to one of such matters, would be chargeable 

under this Act. 


LEG. REF. 

» Added by Act V of iga?- 

a The word “cheque” has been omitted by 
Act V of 1927. 

* Substituted for ‘Government* by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 

NOTES. 

Sec. 3 (a). — Applicability of section to docu- 
ment executed at a place other than British 
India. 7 P. 99“9 P.L.T. 221 = 1928 P. 134= 
105 I.C. 302. 

Sec. 3 (b). — Alteration in the due date of 
payment of a bill of exchange — Whether neces- 


sitates the instrument to be stamped again as a 
new instrument. 1927 B. 13 = 28 Bom.L.R. 
1264. 

See. 3 (c). — An instrument executed outside 
British India, and not relating to any property 
or to any matter or thing done or to be done in 
British India is not chargeable with stamp-duty. 
48 I.C. 187=11 Bur.L.T. 126. 

Sec 4 . — Settlement — Stamp duty required. 
See ^7 A. 264=13 A.L.J. 335 (F.B.). Second 
instrument of partition making minor alterations 
in the first stamp duty. 37 A. 159=13 A.L.J. 
96 (F.B.). On this section, see also ^ R. 456. 

Sec. 5 : Scope and Applicability. — Section 
does not apply if it is not shown that the 
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6 . Subject to the provisions of the last preceding section, an instrument so 

Instruments coming within as to come within two or more of the des- 

several descriptions in Sche- criptions in Schedule I, shall, where the duties charge- 

I- able thereunder are different, be chargeable only with 

the highest of such duties : 

Provided that nothing in this Act contained shall render chargeable with 
duty exceeding one rupee a counterpart or duplicate of any instrument charge- 
able with duty and in respect of which the proper duty has been paid. 

7* (*) No contract for sea-insurance ^(other than such insurance as is referred 

Policies of sea-insurance. tbe Merchant Shipping Act, 1894 ), 

policy shall be valid unless the same is expressed in a sea- 

( 2 ) No sea-pohey made for time shall be made for any time exceeding 

twelve months. ' 

(3) No sea-pohey shall be valid unless it specifics the particular risk or 
adventure, or the time, for which it is made, the names of the subscriliers or under- 
writers, and the amount or amounts insured. 

( 4 ) Where any sca-in.surance is made for or upon a voyage and also for 
time, or to extend to or coyer any time beyond thirty days after the ship shall 
have arrived at her destination and been there moored at anchor, the policy shall 

policy^ for'^ti'me^ ^ policy for or upon a voyage, and also with duty as a 

8 . (i) Notwithstanding anything in this Act, any local authority raising a 

Bond., debentures or other provisions of the Local Authorities 

curities i^^sued on loans under ot Ally Other law Tor t!ie time beinc: 


Act XI of 1870. 


in force, by the issue of bonds, debentures or other 
securities, shall, in respect of such loan, be chargeable 


LEG. REF. 

*Thc Indian Ret?istration of .Sliips Aci (1841), 
Amendment Act. 1B50 (XI of 1850.) 

NOTES. 

deed in tjuestion embodies two separate and 
distinct matters. toB I.C. 746=1928 I.. 370. 
Two matters are considered distinct if one of them 
is subsidiary to another contained in the same 
document, the lest being when one is incidental 
and accessory to the other. 40 C.W.N. 1340 = 
* 93 ^ C. 814. The plaintiff purchased 29 
bonds from the second defendant for a .sum of 
Rs. 2,425. The sum of the amounts due on 
the several bonds was Rs, 6,040. The sale-deed 
in favour of the plaintiff bore a stamp duty of 
Rs. 5. On a refc?rencc relating to the suffi- 
ciency of the stamp, held (by the Full Bench, 
marntluUah and Bennet, JJ., dijwentinc). that (i) 
.S. 5 was iiiapphcable. “Distinct matters” meant 
distinct tran.sactions” and not a transaction 
coniprising several items ; (,V) under Art. 62 

read with S. t3 of the General Clauses Act the 
stamp duty rharseahle on the deed was onlv 
Rs. 5, 55 A. 4 ““=t 933 A.L.I. 427^1022 A 

321 (F.B.). See also 1936 Cal. 814. Shit-lc 

instrunymt relating to distinct matters— .Sale- 
deed with mortgage of other lamls as seciiriry 
for Pe rformance— .Stamp duty. 43 M. 365 

— 38 NI.E.J. 506. Stipulation for pavnient of 
certain f.-es in vakalafnama with a further provi- 
sion that the pleader is not bound to appear 
and act in case fees are not paid in advance— 
I 5 oru merit not chargeable as agreement as well 
a.s yakalatnama— Vakalat not chargeable both 
w Act and Stamp Act. 40 C. 

W.N. 1310=1936 C. 814. Acknowledgment of 
C CM.— 582 


— Release — Tnstrument falling under both 
heads. 37 ^T.C. q84-3t M.L.J. 851. Agree- 
ment to refer a dispute arising out of contract 
to arbitration is a part of the contract itself It 
IS not a distinct matter. The whole contract is 
exempted under Art. 5 (a) and the documents 
inakir>g the contract need not be charged except 
on broker’s note under Art. 43. iG I.C. 153™ 
39 659. A document which is an agreement 

of service and a securitv bond falls under Arts. 5 
(c) and 57 (b) and deficiency in stamp if anv 
can be remedied by pavment of the difference 
ai^ a penalty. 1024 N. 408 ; 40 C. 219=18 

C. W.N 395 ; 19 M.E..T. 35: .5 I.C. 
812 . 6 I.C. 762 ; I T.C. 371 : 31 M.L.J. 851. 

^ *?^>87 Mad. 3<.8=(iq37) i M.L. 

J- 1 74 * nocuincnt containini^ characteristics 
both of a mortgage and a bond — Highest of the 
dt^ies provided for by the Act is payable. 163 
I.C. 614= 1936 A. L.J. 1 185= 1936 A. 481 (S.B.) 

An attestetl shahjog hundi comes under S 6 j e 
It IS liable to stamp duty under two headinWin 
the Schedule. 33 I.C. 2.^7 = 22 C.L.J. 22. The 
right of election given by S. i 7 of the Negotia- 
ble Instruments Act to the holder of an instru- 
rn^ent to treat it as a promissory note or as a bill 
of ex< hange is a privilege, which he must have 
the full advantage of and that benefit should 
not be taken away by anydiing contained in 
this Act. S. 17 should in i-ffecl be read .as a 
proviso to S. 0 . 1932 M. 765 63 M.L.J. 548. 

Where a deed ts to hr taken both as a Irasr and as 
n rnortffage^ ii must hear a sfami> le\*iahlc in case 
of a niorttyacje, which requires a higher stamp 
duty. 58 \u 75= ,^3.^ M. .^-8 Gy M.K.J. 453. 

>> here an instruin<*ni is ex<*rutrd bv a lesser 
whereby he agrees to take a lease of the pro- 
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with a duty of ^[one per centum] on the total amount of the bonds, debentures 
or other securities issued by it, and such bonds, debentures or other securities need 
not be stamped, and shall not be chargeable with any further duty on renewal, 
consolidation, sub-division or otherwise. 

(2) The provisions of sub-section (i) exempting certain bonds, debentures 
or other securities from being stamped and from being chargeable with certain 
further duty shall apply to the bonds, debentures or other securities of all out- 
standing loans of the kind mentioned therein, and all such bonds, debentures or 
other securities shall be valid, whether the same are stamped or not : 

Provided that nothing herein contained shall exempt the local authority 
which has issued such bonds, debentures or other securities from the duty chargeable 
in respect thereof prior to the twenty-sixth day of March, 1897, when such duty 
has not already been paid or remitted by order issued by the Central Government. 

(3) In the case of wilful neglect to pay the duty required by this section, 
the local authority shall be liable to forfeit to the Government a sum equal to ten 
per centum upon the amount of duty payable, and a like penalty for every 
month after the first month during which the neglect continues. 

Power to reduce, remit or 9. The ^[collecting Government] may, by rule or 

compound duties. order published in the Official Gazette,^ — 

(a) reduce or remit, whether prospectively or retrospectively, in the whole 
or any part of ^[the territories under its administration], the duties with which 
any instruments or any particular class of instruments, or any of the instruments 
belonging to such class, or any instruments when executed by or in favour of any 
particular class of persons, or by or in favour of any members of such class, are 
chargeable, and 

(f>) provide for the composition or consolidation of duties in the case of 
issues by any incorporated company or other body corporate of debentures, bonds 
or other marketable securities. 


• B. — Of stamps and the mode of using them. 

10. (i) Except as otherwise expressly provided in this Act, all duties with 

which any instruments are chargeable shall be paid. 
Duties how to be paid. payment shall be indicated on such instru- 

ments, by means of stamps — 

(a) according to the provisions herein contained ; or 

(1) when no such provision is applicable thereto — as the “[collecting 
Government] may by rule direct. 

(2) The rules'* made under sub-section (i) may, among other matters 

regulate, — 


LEG. REF. 

iXhe words ‘*onc per centum” were substitu- 
ted for *‘8 annas per centum” by Act VI of 
1910, S. 2. 

* Substituted for “Governor-General in 
Council” by A.O. 

® Substituted for ‘British India* by ibid. 

Sec. 9 (a). — For the general notification 
reducing and remitting such duties, see 
of Indifiy 1909, Pt. I, p. 597, Gen. R. and O., 
Vol. Ill, pp. 3ir>-330, and of ^*tdia, i 90 ®» 

Pt. I, pp. 203, 522. 

For notification remitting the duty on ap- 
prenticeship-deeds in the case of distribut<3rs or 
compositors bound apprentices to the Superin- 
tendent of Government Printing, India, see 
Gazette of India^ 1899, Pt. I, p. 1068. 

For notification reducing the dues chargeable 
on certain kabuliyats in the Bankura District, 

Lower Bengal, see Notification No. 44 S. R. 


Gazette of India, 1900, Pt. I, p. 88 ; ibid., 576 
* For rules as to the use of impressed and 
adhesive stamps, see Notifications No. C.-63, 
Stamps 2=i, dated 'jth May. 1925. General R. 
and O., Vol. Ill, p. 33 ^^ — Gaiette rf India, 1906, 

Pt. I, p. 439 - 

notes. 

perty, make repairs, pay a certain rent and 
binds hinasclf not to quit the premises for a 
period, it is a lease as well as an agreement 
and according to S. 6 of the Stamp Act the 
higher duty has to be charged in respect of it. 
*939 A.L.J. 800= 1939 All. 724. 

Sec. 9 . — Notification of exemption — Cl. 85 — 
Scope — Land acquired by State Railway from 
trustees of the Port of Bombay in exchange for 
Government lands — Exemption from stamp 
duty. 58 B. 437 = 36 Bom.L.R. 467=1934 B. 
231 . 


S. 12] 
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(a) in the case of each kind of instrument — the description of stamps which 
may be used ; 

(A) in the case of instruments stamped with impressed stamps — the number 
of stamps which may be used ; 

(r) in the case of bills of exchange or promissory notes written in any Oriental 
language — the size of the paper on which they arc "Written. 

U>c of adhesive stamp,. . , " ' , The following instruments may be stamped 

With adhesive stamps, namely : — 

{a) instrurnents chargeable with the duty of one anna ^[orhalf an anna], 
except parts of bills of exchange payable otherwise than on demand and drawn 
in sets ; 

{b) bills of exchange, *[♦ ♦] and promissory notes drawn or made 

out of British India ; 

(c) entry as an advocate, vakil or attorney on the roll of a High Court ; 

(d) notarial acts ; and 

(^) transfers by endorsement of shares in any incorporated company or 
other body corporate. 


12 . 


(0 


Cancellation 

stamps. 


(a) Whoever affixes any adhesive stamp to any instrument chargeable 

with duty which has been executed by any person 
shall, when affixing such stamp, cancel the same so that 
it cannot be used again ; and 


of adhesive 


LEG. REF. 

* These words were inserted by S. 3 of the 
Indian Stamp (.\mendmcnt) Act, 1906 (V of 
1906). 

• The word “cheques” has been omitted by 
Act V of 1927. 

NOTES. 

Sec. 11 (c ). — As to the enrolment of Ici^al 

practitioners in the North-West Frontier Pro- 
vinces, fer S. 9 of the North-West Frontier 
Province Law and Justice Regulation, loot 
(VII of 1901). P. and N.-W. Code. 

Sec. 12 : Canckli.ation — W'iiat amoit^ts 
TO. — Cancellation of stamps — Alleg.-ition that 
stamp was cancr'llcd subsequent to execution of 
instrument— Burden of proof. 1937 Rang.L.R. 
196=1937 Rane. 392. S. 12 (2) cannot be 
construed to mean that if the concellation of 
stamps on an instrument, however effective, was 
effected at some later time than the affixing 
of the stamps, the document is not receivable in 
evidence. Such a construction of the section 
is unsound. The wording of S. 12 (2) makes 
it clear that that a document is to be deemed 
unstamped if when the Court looks at the 
same, it finds that it has not been cancelled so 
that the stamps cannot be used again, and the 
criterion of the cancellation is the appear- 
ance of the stamps. The sub-section has 
nothing to do with the penalty for failing to 
cancel the stamps, for which S. 63 makes pro- 
vision. If the stamps are in such a condition that 
they cannot be used again, they have been 
canc^Jlru and thr document cannot be treated 
as unstampted. There is nothing in the section 
which prevents the document from being used 
m evidence if. when it is presented to the Court 
the stamps are canrclled; that does not meari 
that they must have been candled at some 
particular time anterior to its presentment in 
evidence. It merely refep to the condition of 
the stamps at the time it is so presented. The 


object of the legislature is only to protect the 
revenue. If, when the Court come.s to examine 
the document, the stamps are intact, the dan- 
ger of a second use of the stamps has not yet 
occurred, and if cancellation is, before it is pre- 
sented in evidence, effected, no danger arises of 
a second use of the stamps in the future. 16 

Pat.L.T. 769= 1937 P. 73. Sfgalso 
t6i I.C. I so= 1936 O.W.N. 245=19360. 176. 
The Legislature has not attempted any exhaus- 
tiv'c list of the modes in which cancellation 
maybe done in sub-S. (3) ofS. T2. The 
object of the cancellation obviously is to make 
the stamp unfit for further use in the ordinary 
course of business, and whether this has been 
done in any particular case is a question to be 
determined on an examination of the instrument 
in question. The section docs not lay down 
that the canceliation must be such that it would 
be impossible for a criminally inclined person 
to U8e the stamp again. Thus, where the exe- 
cutant of a promissory note clearly initials his 
signature on the adhesive stamps on it, the 
niere fact that the date on which the execut- 
ant initialled does not appear on any of them, 
does not make it ""nof eOectually cancelled’’ 40 
P.LR. 801 = 1938 I.ah. 505, S^e aha 

Kar. 56. Where there are several adhe- 
sive Stamps, which together make the required 
stamp, affixed to a promissory note, then in 
that case S. 12 requires that all .such stamps 
must be cancelled. If one of them is not duly 
cancelled, the note is to be deemed unsf^impcd 
so far as that stamp is concerned, and the note 
IS, therefore, inadmissible in eviclc^nce. *94^ 
O.W.N. 581 rr- 1940 Oudh 308. Prr>missory note 
stamped wi Ih four stamps — C’JanrrUaiion of 
stamps — Wliat amounts to. ^<^37 Ranc. I^.R. 
127 1937 Rang. 408. Cancellation is effected 

within the meaning of this clause, i( it is done 
in such a manner that a person seeing the 
stamp so cancelled will realise at once that it 
had already been used and should not be used 
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whoever executes any instrument on any paper bearing an adhesive 
stamp shall, at the time of execution, unless such stamp has been already can- 
celled in manner aforesaid, cancel the same so that it cannot be used again. 

. instrument bearing an adhesive stamp which has not been can- 

celled so that It cannot be used again, shall, so far as such stamp is concerned, be 
deemed to be unstamped. 

(3) person required by sub-section (i) to cancel an adhesive stamp 

may cancel It by writing on or across the stamp his name or initials or the name 

or initials of his firm with the true date of his so writing, or in any other effectual 
manner. ' 


Instruments stamped with 
impressed stamps how to be 
written. 


one instrument to be 
on same stamp. 

been written : 


13. Every instrument written upon paper stamped 
with an impressed stamp shall be written in such manner 
that the stamp may appear on the face of the instrument 
and cannot be used for or applied to any other instrument 
14. No second instrument chargeable with duty shall 
be ^ written upon a piece of stamped paper, upon 
which an instrument chargeable with duty has already 


NOTES. 

again, or in other words if it has been defaced 
in such a manner that it cannot be used again 
without some manipulation of words, figures, 
pen, or ink. I.L.R. (1942) Kar. 56=201 I.C. 

Crossing a stamp by drawing a line and 
signing on the second adjacent stamp is not 
cancellation of the first stamp within the mean- 
ing of S. 12. 1934 R. 3G4. Where it is possible 
to use stamp a second time, in spite of the 
one line that is drawn jTcross it, the stamp is 
not cancelled in the effectual manner required 
by sub-S. (3), S. 12; (1920 L. 374, Rel. on.) 
*935 L. 716. A cross mark on the stamp of a 
pro-note by an illterate person in token of indi- 
cation of acknowledgment constitutes an effectu- 
al cancellation of the stamp within the meaning 
of S. 12. 3 R. 39=83 I.C. 933. An illiterate 
person can direct the scribe of the promissory 
note or any one else to sign across the adhe- 
sive stamp on his own behalf. Such signature 
will be quite as good as his own signature for 
the purposes of cancellation. 52 A. 489=1931 
A. 57 (1). What amounts to cancellation. 
Small ink line on one side is not: 14 B. 102; 
nor blue pencial lines; 16 i.C. 96: nor drawing 
parallel lines acro-^s a stamp: 28 B. 432; draw- 
ing of line across whetl>€r effective, 41 A. 169; 
15 I C. 202; 60 I.C. 559; a dale written across 
a stamp is effective. So also signature across 
the whole stamp though no date is put in. 161 
I.C. 150=1936 O.W.N. 245=1936 O. 176. 
Where ^ the adhesive stamp was not cancelled 
at the time of execution, the hundi was held to 
be unstamped. 90 I.C, 689= 27 Bom. L.R. iiO 
= 1925 B. 520; 15 I.C. 202=15 O.C. 58; *4 
I.C. 512=18 P.R. 1912. A promissory note 
was executed in favour of the Nawab of 
Rampur as such on an unstamped paper, the 
law in the State not requiring any stamp, heldy 
that the promissory note was admissible in evi- 
dence in a British Indian Court as a valid 
instrument according to this Act. 33 A. 571 = 

8 A.LJ. 5G6, 

Se.'. 12 (l-b) and ( 2 ). — Object of section 
— One or several stamps not cancelled — 


Effect. — The principle underlying S. 12 is that 
the possibility of a .stamp affixed to an instru- 
ment being used again should be precluded. 
Where a promissory note had four one anna 
adhesive .stamps affixed to it and one of them was 
not in any way cancelled: Heldy that the note 
was insufficiently stamped. 1934 L. 606. The 
w rds *'so that it cannot be used again’* in S. 
12 do not imply such a degree of cancellation 
as would make it physically impossible for 
any dishonest person to make hereafter a fraud- 
ulent use of the stamp. The expression means 
merely such cancellation as will prevent ihe 
stamp being lawfully or conscientiously used 
again. The question resolves itself into this, if 
the stamp became detached from the document 
to which it has been affixed and came into the 
possession of a person of ordinary honesty and 
prudence, cotild he conscientiously use that 
stamp again? Applying this criterion, a stamp 
can be as effectually cancelled by a line delibera- 
tely drawn across it with the object of can- 
celling it, as by writing a name or a date across 
ih 1937 Rang.L.R. 127= 1937 4o8. See also 

1937 Rang. 413. If one of the two-anna stamps 
on a promissory note is not duly cai^elled 
and the one anna stamp alone is not sufficient 
for such note, if cannot be held that the pr^ 
missory note is sufficiently stamped, for, under S. 
12 (2) the note is to be deemed unstamped -so 
far as the uncanccllcd stamp is concerned. 1929 
R. 270; 1933 L* * 4 ®* 1.0.652 = 2 

P.L.T. 184; 16 I.C. 834=169 P.L.R. 1912. 

Sec. 13 . — 15 M;L.T. 203 = 23 I.C. no. 

A decree which is not drawn up on a non- 
judicial stamped paper is invalid and incaf^ 
able of execution; but when, by order of Court 
which passed the decree, a non-judicial stamp- 
. ed paper is supplied by the decree-holder and 
annexed to the original decree and defaced, 
the names of the parties and the cause title 
being put down on it, the decree is validated 
with retrospective effect from the date when it 
was originally drawn up. 38 C.W.N. 1118. 

Sec. 14 . — See 29 I.C. 602 = 8, S.L.R. 302. 
Bill of exchange — Period of payment extended 


S. 19] 
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A 1 nothing in this section shall prevent any endorsement which 

stamped or is not chargeable with duty being made upon any instrument 

for the purpose of transferring any right created or evidenced thereby or of ac 

knowledging the receipt of any money or goods the payment or delivery of which 
is secured thereby. ' wmen 

Instrument wiitieii contrarv' ^5* Every instrument written in contravention 

unsLm^ed.'" Stamped '''' 

i 6 . Where the duty ^\ath which an instrument is chargeable, or its exemption 
Denoting duty, ^fiom duty, depends in any manner upon the duty 

^ c , , "actually paid in respect of another instrument the^ 

last-mentioned duty shall, if application is made in writing to 
dl purpose, and on production of both the instruments^ be 

of mentioned instrument, by endorsement under the hand 

may by ru^rescribr ° ’[collecting Government] 


Instruments 
British India. 

i8. (,) 


executed in 


(7 . — Of the time of stamping vistruments. 

17 . All instruments chargeable with duty and 
executed by any person in British India shall be stamned 
before or at the lime of execution. 


Every instrument chargeable with duty executed only out of 

In^.rumen., other than fr"V"i a bill of exchange, 

bills and notes executed X -* promissory note, may be stamped within 
out of British India. tliree months after it has been first received in 

British India. 

( 2 ) Where any mch instrument cannot, with reference to the description 
of stamp prescrilted therefor, be duly stamped by a private person, it may be 
taken within the said period of three months to the Collector, vtho shall stamp the 
satne, i,i such manner as the ^[collecting Government] may by rule presciibe 
with a stamp of such value as the person so taking such instVument may require 


19- 


out 


rite first holder m British India of any bill of exchange, ^[payable other 

wise than on demand] * ] or promLory note 
drawn or made out of British India shall, before he 

transfers or otherw ise negotCueT thVL"me"n B'rhfsnirdir "fllx \’hemt'’ 

stamp and cancel the same : inciia, affix thereto the proper 


Bills and notes drawn 
of British India. 


LEG. REF. 

*Substituted by A.O., 1937. 

"The word ‘‘cheque " has been omitted 
Act V of 1927. 

•.Added by Act of 1927. 


bv 


NOTES. 

by drawer and accepted by drawee Bills 

must be charged afresh. 49 B, 35: = 1925 B 
187. Pro-twu: for Rs. 50 changed into one for 
Rs. 200» Effect of. Sfe 1928 R. 263=114 I 
C. 2O9. Construction of section — Endoi-semcnt 
on drafts extending duration— If constitutes 
a second instrument— Endorsement, if a mate- 
rial alteration. See 49 CL I o'> iio 10 

124 (P.G.). ^ 

Sec. 17 .— 26A.L.J. 277=1928 A. 162 (F.B.). 
Sarkhat containing stipulation for interest 
at the top and unsigned entries of advances 
at the bottom— Do( urneni stamped as one 
agreement — Sutncirii v. SeeitQ I.C. 172 
Sec. 18.— 26 A.L.J. 823; 113 I.c. 453, 


A ^*nance Act V 

A^’^^licability of section— Suit 
promissory note— .Admissibility 
W^HOUT j^TAii.p. — s. 19 only requires a foreign 

promissor>- note to be stamped before it is pre- 
sented for acceptance for payment, etc. It docs 

^ 'i'*" instrument is not so pre- 

sented or^ cn<^>rsed or transferred or otherwise 
negotiated. The section docs not make the 
instrument inadmissible in a suit filed on it bv 
the promisee against the maker. 28 S L R 266^ 
In a case of assignment or transfer ofa‘promisl 
sory note drawn or made outside Britislf India 
the first holder m British India must affix a 
proper stamp and cancel the same and the 
bfdiTr? stamp and its cancellation must 

BrJdfh f transfer began in 

ffia P India (8 M L.J. 182 and 36 M.L.J. 

^kV\ ' 1 '^ 768=1941 Mad. 868 = 

» 9-1 ) 2 M.L.J. 301. Dcmanrl draft — Same 
person drawer and drawee— Money payable to 
third party on demand —Negotiable instrumcui 
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Provided that, — 

(a) if, at the time any such bill of exchange, * ] or note comes into 
the hands of any holder thereof in British India, the proper adhesive stamp is 
affixed thereto and cancelled in manner prescribed by section 12 and such holder 
has no reason to believe that such stamp was affixed or cancelled otherwise than 
by the person and at the time required by this Act,' such stamp shall, so far as 
relates to such holder, be deenicd to have been duly affixed and cancelled : 

(1) nothing contained in this proviso shall relieve any person from any 
penalty incurred by him for omitting to affix or cancel a stamp. 

D. — 0/ valuations for Duty. . 

20. (i) Where an instrument is chargeable with ad valorem duty in respect 

Conversion of amount ex- ^loney expressed in any currency other than 

pressed in foreign curren- that of British India, such duty shall be calculated 
^i^®- on the value of such money in the currency of British 

India according to the current rate of exchange on the day of the date of the 
instrument. 

(2) The Central Government may, from time to time, by notification in 
the Official Gazette, prescribe® a rate of exchange for the conversion of British 
or any foreign currency into the currency of British India for the purposes of cal- 
culating stamp-duty, and such rate shall be deemed to be the current rate for 
the purpose of sub-section (i). 

21. Wffiere an instrument is chargeable with ad valorem duty in respect of 

any stock or of any marketable or other security, such 

Sto^ and n^rketable sccu- duty shall be calculated on the value of such stock or 
nties how to be valued. .. j- . .1. - ..1-1 

security according to the average price or the value 

thereof on the day of the date of the instrument. 

22. W'here an instrument contains a statement of current rate of exchange, 

or average price, as the case may require, and is stamped 
Effect of statement of rate accordance with such statement, it shall, so far as 

o cxc langc or average price. i-^gards the subject-matter of such statement, be presum- 
ed, until the contrary is proved, to be duly stamped. 

23. Wlicre interest is expressly made payable by the terms of an instrument, 

such instrument shall not be chargeable with duty higher 
Instrumcntii reserving than that with which it would have been chargeable 

had no mention of interest been made therein. 


interest. 


Certain instruments con- „ . / % xa/l • / i • 

nected with mortgages of 323-A. (i) Where an instrument (not being a 

marketable securities to be promissory note or bill of exchange) — 
chargeable as agreements. 1 , , 

(ti) is given upon the occasion of the deposit of any marketable security 

by way of security for money advanced or to be advanced by way of loan, or for 
an existing or future debt, or 

(6) makes redeemable or qualifies a duly stamped transfer, intended as 

a security, of any marketable security, 

it shall be chargeable with duty as if it were an agreement or memorandum 

of an agreement chargeable with duty under ^[Article No. 5 (r)] of Schedule I. 

(2) A release or discharge of any such instrument shall only be chargeable 

with the like duty. 


LEG. REF. 

> The word “Cheque” omitted by Act V of 
1927. 

* For notification prescribing such rates, see 

C. No. 125, Stamps 25, dated 18th September, 
XQ25 — Gazette of India, 1925. P* 886. 

a Sec. 23-A was added by S. 3 of the Indian 
Stamp (Amendment; Act 1904 (XV 011904). 

* The words “Article No. 5 (^)” were 

substituted for “Article 5 No. ( 6 )“ by Act I of 
iQia, S. 3, 


NOTES. 

and not promissory note — Document whether 
need be stamped — -Onus. See 56 Gal. 233: 32 
C.W.N. 1015. 

Sec- 22 . — See 34 C.W.N. 91 1 = 1930 Cal. 630. 
Sec. 23 . — S. 23 does not cease to apply by 
reason merely of the fact that the interest is 
compound interest. 34 C.W.N. 911=1930 Cal. 
630. 
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etc. to be 


24 . Where any property is transferred to any person in consideration, wholly 

or in part, of any debt due to him, or subject either 
certainly or contingently to the payment or transfer of 
any money or stock, whether being or constituting a 
charge or incumbrance upon the property or not, such 
debt, money or stock is to be deemed the whole or 
part, as the case may be, of the consideration in respect whereof the transfer is 
chargeable with ad valorem duty : 

Provided that nothing in tliis section shall apply to any such certificate of 
sale as is mentioned in Article No. 18 of Schedule I. 


How transfer in considera- 
tion of debt, or, subject to 
future payment 
charged. 


Explanation . — In the case of a sale of property subject to a mortgage or other 
incumbrance, any unpaid mortgage-money or money charged, together ^^ifh the 
interest (if any) due on the same, shall be deemed to be part of the consideration 
for the sale : 

Provided that, where property subject to a mortgage is transferred to the 
mortgagee, he shall be entitled to deduct from the duty payable on the transfer 
the amount of any duty already paid in respect of the mortgage. 

lUtistToiion 

(1) A owes B Rs. i,ooo. A sells a properly to B, the consideration being Rs. 500 and the 
release of the provious debt of Ra. 1,000. Stamp-duty is payable on Rs. 1,500. 

(2) A sells a property to B for Rs. 500 which is subject to a mortgage to C for Rs. 1,000 and 
unpaid interest Rs* 200. Stamp-duty is payable on Rs. 1,700. 

(3) \ mortgages a house of the value of Rs. i ,0000 to B for Rs. 5,000. B afterwards buys the 

house from A. Stamp-duty is payable on Rs. 10,000 less the amount of stamp-duty already 
paid for the mortgage. ‘ r j j 


25 . Where an instrument is executed to secure the payment of an annuity 
Valaa.ion m case of periodically, or where the con- 

annuity, etc. “-deration for a conveyance IS an annuity or otner sum 

payable periodically, the amount secured by such 


NOTES. 

Sec. 24 . — Sale deed — Purrli.ase-fnoney — Sale 
of property subject to mortgages --Vendee agree- 
ing to pay off eiicuiiibraiire — Stamp duty 
payable on sale-deed. 49 Bom. 73“ 1024 Bom. 
324; 1937 Nag. 57. On this section, aho 13 
Rang. 6t3. 

Sec. 24 , Expl. — The clause “subject to a 
mortgage or other incumbrance” gf>vrrtts “sale 
of properly” and not ‘property’ in S. 24. If 
property is subject to a tnortgage but the 
vendor in return for the purchase money is to 
give clear title free from all encumbrances, the 
explanation docs lUJt ajjply. Nor does the 
iznd illustration apply, for the rase there put is 
not a sale free frt>in the encumbrances, tfeld, 
that the unpaid mortgage money is in the case 
of a sale, subject to a mortgage, to be deemed 
to be part of the con.si<lcration ft>r the sale, not 
because it is part of such consideration, but 
because the Legislature is determined to tax it. 
Consequently, an enquiry into the question 
whether the mortgage amount iti fart proved 
part of the consideration is entirely irrelevant 
58 Gal. 33= 1931 Cal. 193 (F.B.): 19 .N.I..J. 259 
(cited under S. 27, infra). 

Sec. 24 , Proviso, Expl. — .\ person having 
a fractional interest in a mortgage purchasing 
the equity of redemption of the whole pro- 
perty is not entitled to claim a reduction in the 
value of the stamp under the proviso in S. 24. 
18 Lah.L.T. 43. Under the Explanation to 
S. 2.^ the consideration for a sale subject to a 
mortgage includes the amount of the mortgage- 
debt. The whole mortgage-debt is charged on 




pai i 01 me properly. Where the 


redemption is sold in parts the revenue authori- 
tics are entitled to charge, on the sale of each 

^*^,'**P ^vhich inchicles the amount 

o the whole mortgage-debt ; that is the efTert 

persons sold one-fourth 
undivided share which they h.ad in two im- 
movable propei iie.s for a sum of Rs. 14.000. one 
of the properties sold was subject to a mortgage- 
debt amounting to Rs. 66,633, and that pro- 
perty was sold subject to the mortgage, //e/rf 
that the stamp duty on the sale-deed must be 
cahulalcd oil a total sum of Rs. 80,632 
Rs. 14,00(1 plus Rs. 66,633) and not merely on 
Rs. 14 ooo pi ts one-fourth of the mortgage- 
drbt on y. 42 964 = . 940 Bom. 360 = 

I.L.R. ( 194 1) Bom. 23. 

Sec. 24 , proviso, -.yee 50 Bom. 640 = 28 
13 oni.I*.R. i 09 i = ig‘,^G Boin. 542. 

Secs. 24 and 27. — Where property is sold 
.subject to a mortgage and the vendee under- 
takes to discharge- the mortgage or encumbrance, 
the instrument of sale must set forth the mort- 
gage as part ol the consideration for the sale 
under Ss. 24 and 27. The undertaking on the 
part of the vendee need not be express; it may 
be implied. I he omission to set forth the 
encumbrance and to pay stamp duty on the 
amount of the encumbrance is a fraud on the 
btamp Law and amounts to defrauding the 
Government under S. 64 of the Stamp Act. 
I.L.R. (1937) Nag. 432-19 N.L.J. 239=1937 
*Nag. 37. - - ' 

iicc. — W iiere Irsscc 3(*ItJ all his rights 

and liabilities under a permanent lease to 
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instrument or the consideration for such conveyance, as the case may be, shall, 
for the purposes of this Act, be deemed to be, — 

(a) where the sum is payable for a definite period so that the total amount 
to be paid can be previously ascertained — such total amount ; 

(b) where the sum is payable in perpetuity or for an indefinite time not 
terminable with any life in being at the date of such instrument or conveyance 
— the total amount which, according to the terms of such instrument or convey- 
ance, will or may be payable during the' period of twenty years calculated from 
the date on which the first payment becomes due ; and 

(c) where the sum is payable for an indefinite time terminable with any 
life in Vjeing at the date of such instrument or conveyance — the maximum amount 
which will or may be payable as aforesaid during the period of twelve years cal- 
culated from the date on which the first payment becomes due. 

26. Where the amount or value of the subject-matter of any instrument 

chargeable with valorem duty, cannot be, or (in the 
Stamp where value of case of an instrument executed before the commence- 
^bjcct-matter .s mdr«r- ascertained 

at the date 01 its execution or first execution, nothing 
shall be claimable under such instrument more than the highest amount or value 
for which, if stated in an instrument of the same description, the stamp actually 
used would, at the date of such execution, have been sufficient : 

^[Provided tliat, in the case of the lease of a mine in which royalty or a 
share of the produce is received as the rent or part of the rent, it shall be sufficient 
to have estimated such royally or the value of such share, for the purpose of stamp- 
duty, — 

{a) when the lease has been granted by or on behalf of the ^[Crown] , at 
such amount or value as the Collector may, having regard to all the circumstances 
of the case, have estimated as likely to be payable by way of royalty or share to the 
^[Crown] under the lease, or 


LEG. REF. 

* This proviso was substituted for the first 
Proviso by S. 4 of the Indian Stamp (Amend- 
ment) Act (XV of 1004). 

=* Substituted for ‘Secretary ot State in 

Council’ by O.. t 937 * 


NOTES. , , 

another for a fixed sum of money and the 
liabilities so transferred to tlie assignee included 

the payment of an annuity to the 
rent or annuity to which the corpus of sale is 
,aS cct is no“ ^hc -on-dcra.ion for the transfer 
and S. 25 has no application thereto. 32 

Art. 63: Con- 
Cicc. zo CCOPE — Lease of mine and 

99 VBARF Of RRVMRfr OP AffOAt. 

ViUARitv FOR yy aims at is the ascer- 

ROVAi.TV—What payable, and 

tainrnent taken into consideration for 

rhe purpoV of calculating the stantp duj^y^ 
Whci^ period is fixed, as m the case of a 
lease for tl\c subsistence of the lease, a stamp 
officer who has to determine the stamp duty 
when the document is presented to him, can 
immediately ascertain the total sum payable for 
the period Led. Obviously, that is not POS«ble 
where the lease is in perpetuity or where there 
is no definite time fixed during which *case 

is to subsist. In the first case it would fall 
under iub-Cl. (fi) of S. 2f>: in the second ca^, 
U w^uld come und^ (i). All that the 


stamp authorities have to see in the case of a 
deed of transfer or assignment of a lease, is if 
they can ascertain the total sum payable by the 
lessee. If they can do so, they must proceed 
under S. 25 (<j); if they cannot do so, they 
must take the total sum to be the capitalised 
sum for 20 years. The period during which 
the lessee is to hold the estate or the period 
when the lease expires or can be determined 
either by a provision in the lease itself or othcr- 
W’ise in accordance with law, has nothing to do 
with the section and is not of much importance 
to the stamp authorities. What is aimed at is 
the ascertainment of the total amount payable 
when the document is presented. I.L.R. (i 939 ) 
Bom. 320 = 41 Bom. L.R. 297= 1939 Bom. 215. 

Secs. 26 and 35 . — S. 26 is subject to 
S. 35. 1924 Nag. 408 (2). By the combined 
operations of Ss. 26 and 35 a lessee under a 
mining lease is entitled upon payment of 
the proper penalty, to recover the royalty 
provided for in the lease, even though the 
amount thereof should prove to be in excess 
of that covered by the stamp originally 
affixed to the lease. 51 I.A. 332=4 Pat. 34=47 
M.L.J. 300 (P.C.). Oljection under the 

section taken for first time in appeal. An 
objection by the defendant appellant that the 
lease having been scamped under S. 26, the 
plaintiff was not entitled to recover anything in 
excess of the amount for which the stamp was 
paid, v.'as not taken in the Court below or in 
the memorandum of appeal ; Htld that it wan 


S. 28 j 
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{b) when ihe lease has been granted by any other person, at twenty thousand 
rupees a year ; 

and the whole amount of such royalty or share, whatever it may be, shall be claims 
able under such lease : 

Provided also that, where proceedings have been taken in respect of an 
instrument under section 31 or 41, the amount certified by the Collector shall 
be deemed to be the stamp actually used at the date of execution. 

27. The consideration (if any) and all other facts and circumstances affecting 

Facts affecting duty to be 

set forth in instilment. of the duty with which it is chargeable, shall 

be fully and truly set forth therein. 

28. (i) Where any property has been contracted to be sold for one con- 

T'v J . • sideration for the whole, and is conveved to the nur- 

Direction as to duty m case ;r, tne pur- 

of certain conveyances. chaser in separate parts by different instruments, the 

consideration shall be apportioned in such mariner 
as the parties think fit, provided that a distinct consideration for each separate 
part is set forth in the conveyance relating thereto, and such conveyance shall be 
chargeable with ad valorem duty in respect of such distinct consideration. 

(2) Where property contracted to be purchased for one consideration 
for the whole, by two or more persons jointly, or by any person for himself and 
others, or wholly for others, is conveyed in parts by separate instruments to the 
persons by or for whom the same was purchased, for distinct parts of the consideration 
the conveyance of each separate part shall be chargeable with ad valorem duty in 
respect of the distinct part of the consideration therein specified. 

(3) VVhere a person, having contracted for the purchase of any property 
but not liaving obtained a conveyance thereof, contracts to sell the same to any 
other person and tlic property is in consequence conveyed immediately to the 
sub-purchaser, the cont eyance shall be chargeable tvith ad valorem duty in respect 
of the consideration for the sale by the original purchaser to the sub-purchascr. 

(4) Where a person, having contracted for the purchase of any property 

but not having obtained a conveyance thereof, contracts to sell the tvhole or 

any part thereof, to any other person or persons and the property is in consequence 

conveyed by the original seller to difl'erent persons in parts, the conveyancrof 

each part sold to a sub-purchaser shall be chargeable with ad valorem dutv in respect 

only of the consideration paid by such sub-purchaser, without regard to the amount 

or value of the original consideration ; and the conveyance of the residue (if any) 

of such property to the original purchaser shall be chargeable with ad valorem dmy 

in respect only of the excess of the original consideration over the aggregate of ihe 
con.siderations paid by the sub-purchasers : ^ 

Provided that the duty on such last-mentioned convevance shall in no case 
be less than one rupee. ' m no case 


NOTES. 

not an objection, even though tenable, on which 
the decree should be set aside. 1930 C. 526 
S. 26 only applies to a case where the amount 
or value of the subject-matter of any instrument 
chargeable with cd valorem dutv cannot be as- 
certained at tlic date of its execution. It does 
n-il apply to the case of an assignment by way 
of gift in which an estimated value is given of 
the interest assigned. The panics to an assign- 
ment of a debt are under no compulsion to 
value It at the entire amount due. There is 
nothing in the Act to limit the right of the 
parties to value a chose in action at anv amount 
they may think fit or to penalise them for doing 
*0. The fact that a certain \ aluc is given in the 
C C. M .-583 


as.signment deed docs not preclude the assignee 
from recovering or claiming more than that 

Pat. 1411== 1938 

PAV.N. 885-19 Par. L.T. 875=1939 Pat^ 

Secs- 27 and 24 . — .Sale of property subject 

undertaking-' by 
" discharge mortgage— Omission to 
mention inorlgage as part of the consideration 
IS Iraud on stamp law and is an offence under 

Sec 2I V- N. 5 ^. 

ram • of .section — Sale bv 

JJlhcial Assignee m insolvcnc v — Purchaser at— 
J>afe by latter to another— Rigiu to demand con- 
\ eyance direct in favf>ur ol sub -purchaser, 37 
Bom. L-R. 440^1935 B. 3.10. ’ 
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(5) Where a sub-purchaser takes an actual conveyance of the interest of 
the person immediately selling to him, which is chargeable with ad valorem duty 
in respect of the consideration paid by him and is duly stamped accordingly, 
•any conveyance to be afterwards made to him of the same property by the original 
seller shall be chargeable with a duty equal to that which would be chargeable 
on a conveyance for the consideration obtained by such original seller, or, where 
such duty would exceed five rupees, with a duty of five rupees. 


E. — Duty by whom payable. 

Duti es by whom pay able. ^ = 9 - In the absence of an agreement to the contrary, 

the expense ot providing the proper stamp shall be 

borne, — 

{a) in the case of any instrument described in any of the following articles 
of Schedule I, namely : — 

No. 2 (Administration Bond), 

^[No. 6 (Agreement relating to Deposi* of Title-deeds, Pawn or Pledge)], 
No. 13 (Bill of Exchange), 

No. 15 (Bond), 

No. 16 (Bottomry Bond), 

No. 26 (Customs Bond), 

No. 27 (Debenture), 

No. 32 (Further Charge), 

No. 34 (Indemnity Bond), 

No. 40 (Mortgage Deed), 

No. 49 (Promissory Note), 

55 (Release), 

No. 56 (Respondentia Bond), 

No. 57 (Security Bond or Mortgage-Deed), 

No. 58 (Settlement), 

No. 62 (f2) (Transfer of shares in . an incorporated company or other body 
corporate) , 

No. 62 {b) (Transfer of debentures, being marketable securities, whether 
the debenture is liable to duty or not, except debentures provided for by section 8), 
No. 62 (c) (Transfer of any interest secured by a bond, mortgage-deed 
or policy of insurance), — 

by the person drawing, making or executing such instrument ; 

{b) in the case of a policy of insurance other than fire-insurance-^by 
the person effecting the insurance ; 

{bb) in the case of a policy of fire-insurance — by the person issuing the 

policy ;] ^ j 

(r) in the case of a conveyance (including a re-conveyance of mortgaged 


leg. ref. , . 

1 ‘Those words in square brackets were sub 
stituted for the words and figure ^ (Agree- 

ment to mortgage)*’ by S. 5 o* 

Stamp (Amendment) (X\ of 1904)- 

a xhese clauses were substituted lor cl. Dy 

S. 4 of the Indian Stamp (Amendment) Act, 

(V of 1906). 


NOTES- , . 

Sec. 29 . — rWherc in ihc case of a sale deed 
the money for the purchase of the stamp is 
supplied by and accountefi for to the vendee, 
there is no agreement to the contrary Within 
the meaning of the preamble of S. 29 although 
the actual purchase ol the stamp ismade by the 
v endor. 18 Lah.L.T. 45. S. 29 prescribes that 
in ihe absence of an agreement, to the contrai-y, 


the expense of providing the proper stamp shall 
) c borne in the case of a bond by the perst n 
drawing, making or executing it. Ordinarily 
therefore it would be reasonable that the person 
who has failed to discharge the duty required of 
him under S. 29 of the Act should bear the 
expense and penalty if the bond remains un- 
stamped, no matter which party produces it. 
This view is supported by the fact that under 
S. 44 wlien duty or penalty is paid by a person 
in respect of an instrument which under S. 29 
is required to be borne by some other person 
the former is entitled to recover froin the latter ' 
the amount of the duty on penalty so paid. 1939 
N.L.J. 364. 

Sec. 29 (c). — On a deed of assignment 
which is in substance a deed entitling the land- 
lord to whom the property is conveyed to coi 
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property) by the grantee ; in the case of a lease or agreement to lease — by the 
lessee or intended lessee ; 

{d) in the case of a counterpart of a lease — by the lessor ; 

(e) in the case of an instrument of exchange — by the parties in equal shares ; 

.(/) the case of a certificate of sale — by the purchaser of the property 
to which such certificate relates ; and 

(^) in the case of an instrument of partition — by the parties thereto in 
proportion to their respective shares in the whole property partitioned, or, when 
the partition is made in execution of an order passed by a Rpvenue-authority or 
Civil Court or arbitrator, in such proportion as such authority. Court or arbitrator 
directs. 


30. Any person receiving any money exceeding twenty rupees in amount, 

. . or any bill of exchange, cheque or promissory note 

in cLes“ amount exceeding twenty rupees, or receiving 

m satistaction or part satisfaction of a debt any movable 
property exceeding twenty rupees in value, shall, on demand by the person paying 
or delivering such money, bill, cheque, note or property, give a duly stamped 
receipt for the same. 

i[Any person receiving or taking credit for any premium or consideration 
for any renewal of any contract of fire-insurance, shall, within one month after 
receiving or taking credit for such premium or consideration, give a duly stamped 
receipt for the same.] 

CHAPTER HI. 


3 * 


Adjudication as to Stamps. 

i^i) When any instrument, whether executed or not and whether pre- 
, viously stamped or not, is brought to the Collector 

bringing it applies^ to have the opinion 
of that officer as to the duty (if any) with which it is 
chargeable, and pays a fee of such amount (not exceeding five rupees and not 
less than eight annas) as the Collector may in each case direct, the Collector shall 
determine the duty (if any) with which, in his judgment, the instrument is chargeable. 

(2) For this purpose the Collector may require to be furnished with an 
abstract of the instrument, and also with such affidavit or other evidence as he 
may deem necessary to prove that all the facts and circumstances affecting the 
chargeabiluy of the instrument with duty, or the amount of the duty witli which 
it is chargeable, are fully and truly set forth therein, and may refuse to proceed 
upon any such application until such abstract and evidence have been furnished 
accordingly : 


LEG. REF. 

» This paragraph was added by S. 5 of the 
Indian Stamp (Amendment) Act (V of igo6). 

NOTES. 

Icct the back rents as the agent of the outgoing 
landlord, the new landlord should not be called 
upon as agent to pay the duty. 1920 P. 395. 

Sec. 29 (f). — It is the duty of the auction- 
purchaser to bear the expenses of the proper 
stamp for a certificate of sale which the Court 
has to issue to him. 32 Bom.I..R, 1084=1930 
B. 392 (F.B.K 

Sec. 29 (g). — Duty of arbitrator to direct 
parties to provide him with necessary stamps 
and not to deliver or publish his award on 
plain paper. 107 I.C. 668= 1928 N. 166. 

Secs. 29 and 44 . — S. 29 will only be ap- 
plicable to a rase where the document i.s not 
produced before the Court; but when once the 


document has been produced before the Court 
and tendered in evidence, the right of recovery 
ot the duty or penalty is only by virtue of S. aj, 
but in order to entitle the plaintiff to reco^r 
under that section, the amount must have been 
in^cludcd in the costs at the time of the passing 
of the decree; or else he has no right to institute 
any proceeding in regard thereto. 46 L.W. 4.70 
— *937 Mad. 763. 

Sec. 30 . S. 30 has no application wlierr 
immovable property exceeding R.s. 20 in value 
IS made over by a debtor to a creditor in 
satisfaction of a pre-existing liability. 1.10 I.C 
397=1932 N. 172=1927 N. 202. 

Sec. 31 .— Original document not produced 

Opinion of C-ollector us to stamp duty on ^ccinn 
a copy of document, value of— Not final. sZ 
20 Lah.I,*T. 126. 

Secs. 31 and Sfi ( 2 ).— Order of CoJleciQr in 
revision. See 20 Lah.L.T. laO, 
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Provided that, — 

(a) no evidence furnished in pursuance of this section shall be used against 
any person in any civil proceeding, except in an enquiry as to the duty with which 
the instrument to which it relates is chargeable ; and 

(b) every person by whom any such evidence is furnished shall, on pay- 
ment of the full duty with which the instrument to which it relates is chargeable, 
be relieved from any penalty which he may have incurred under this Act by reason 
of the omission to state truly in such instrument any of the facts or circumstances 
aforesaid. 


32. (i) When an instrument brought to the Collector under section 31, 

CertiBcatc by Collector. opinion, one of a description chargeable 

With duty, and — 

4 

(a) the Collector determines that it is already fully stamped, or 

{b) the duty determined by the Collector under section 31, or such a sum 
as, with duty already paid in respect of the instrument, is equal to the duty so 
determined, has been paid, 

the Collector shall certify by endorsement on such instrument that the full duty 
(stating the amount) with which it is chargeable has been paid. 

(2) When such instrument is, in his opinion, not chargeable with duty, 
the Collector shall certify in manner aforesaid that such instrument is not so 
chargeable. 

(3) Any instrument upon which an endorsement has been made under 
this section, shall be deemed to be duly stamped or not chargeable with duty, as 
the case may be; and, if chargeable with duty, shall be receivable in evidence or 
otherwise, and may be acted upon and registered as if it had been originally duly 
stamped : 

Provided that nothing in this section shall authorize the Collector to endorse — 

(a) any instrument executed or first executed in British India and brought 
to him after the expiration of one month from the date of its execution or first 

execution, as the case may be ; 

(b) any instrument executed or first executed out of British India and brought 
to him after the expiration of three months after it has been first received in British 

India ; or 

(c) any instrument chargeable with the .duty of one anna '[or half an 
annal or any^bill of exchange or promissory note, when brought to him, after the 
drawino- or execution thereof, on paper not duly stamped. 


leg. ref. 

1 These words were inserted by S. 3 of the 
Indian Stamp (Amendment) Act (V of 1906). 

NOTES. 

eee» 32 . — See 7 N.L.R. 26= *o I-C. 702 ; 21 
C W.N. 246 — 35 I-C. 415 = 27 C'L.J. 5*5* C^or 
modification of provisions, see Indian (Speci- 
fied Instruments) Stamp Act (XIII of 1 9 * 4)3 
Certificate of Collector — When open to attack. 

See l.C. 747 =» 926 

Collector might erroneously decide that no 
stamp duty was necessary in regard to an as- 
signment of a promissory note, his decision 
would be final if he had granted a certificate on 
the document in question. It would not tticn 
be open to a Civil Court to question an endorse- 
meni on the document even though the Col- 
lector ought not to have granted the certificate, 
because it was out of time. A letter, however, 


from the Collector expressing his opinion that 
no stamp duty was necessary is not a certificate 
which is contemplated by S. 32 (2) and hence 
the same is not binding or conclusive on the 
Civil Court. 1942 M.W.N. 192 = 55 L.W. 156 
= (1942) I M.L.J. 325. 

Certificate of Collector — Finality of.— 
Where the Collector, under S. 32 treats a docu- 
ment as being of a particular character, and 
levies duty on it as such, his decision is final 
and cannot be challenged in a Court of law, 
except under S. 57 of the Act on reference by 
the Chief Controlling Revenue Authority. 28 
S.L.R. 266. 

Proviso (c) to S. 32 . — Expreasly forbids 
the Collector to validate an unstamped or in- 
sufficiently stamped promissory note, and an 
order by the Collector validating such an instru- 
ment is illegal. 20 N.L.J. 246. 
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CHAPTER IV. 

Instruments not Duly Stamped. 

33* (O Every person having by law or consent of parties authority to 
^ . , . , receive evidence, and every person in charge of a 

Public office, except an officer of police, before whom 
any instrument, chargeable in his opinion, with duty, 
is produced or comes in the performance of his functions, shall, if it appears to 
him that such instrument is not duly stamped, impound the same. 

(a) For that purpose every such person shall examine every instrument 
so chargeable and so produced or coming before him in order to ascertain whether 
It is stamped with a stamp of the value and description required by the law in 
force in British India when such instrument was executed or first executed : 

Provided that — 

(a) nothing herein contained shall be deemed to require any Magistrate 
or Judge of a Criminal Court to examine or impound, if he does not think fit so 
to do, any instrument coming before him in the course of any proceeding other 
than a proceeding under Chapter XII or Chapter XXXVI of the Code of Criminal 
Procedure, 1898 ; 

(*) in the case of a Judge of a High Court, the duty of examining and 
impounding any instrument under this section may be delegated to such officer 
as the Court appoints in this behalf. 

( 3 ) For the purposes of this section, in cases of doubt, 

(a) the 1 [collecting Government! may determine what offices shall be 
deemed to be public offices ; and 

(*) the “[collecting Government! may determine who shall be deemed 
to be persons in charge of public offices. 


LEG. REF. 

• Substituted for ‘ Governor-General in Coun- 
cil* by Government of India (Adaptation of 
Indian Laws) Order, 1937. 

* Substituted for ‘Local Government’ by 
ibid. 

NOTES. 

See. 33 . — It is not sufficient for the purposes 
of S. 33 that the document should somehow be 
produced or come before a public officer. It is 
essential that it should be produced or come 
before him “in the performance of his functions” 
and a mere production in compliance with an 
illegal demand will not confer authority on him 
to take action under S. 33. 13 I^. 745= 1932 L. 

495 (F.B.). The word “produced” as u§ed in 
S. -33 means produced in the ordinary course of 
Jaw and not produced under compulsion. 
Further a document is produced by a party only 
when it is sought to be proved and a witness is 
examined in respect thereof and not earlier. It 
is highly improper for a Court to compel a 
party to produce an original document wifi a 
view 10 impound the document, because the 
Court has been informed that it is not suffi- 
ciently stamped. 44 P.L.R. 188. \ document 

tendered in evidence merely for a collateral pur- 
pose can be impounded. S. 33 does not define 
any particular intention with which a document 
must be tendered in order that the section mav 
become operative. All that is required is that 
the document should come before the Court in 
discharge of its functions. 20 Lah.L.T. 5 
Where a copy of an entry not properly stamped 
was attached to a plaint and the suit was com- 


promised at the first hearing and there was 
nothing to show that the original entry was ever 
produced or came before the Court, S. 33 of 
the Stamp Act had no application. 36 P L R i 
= 1934 L. 637 (F.B.); 163 I.C. 560=1036 L. 

9^5 (Transliterations of documents 6Ied with 
the plaint to be used in case of necessity— 
Necessity not arising— Court has no power to 
impound them), ^ 

Secs. 33 and 35 . — Promissory note insuffi- 
ciently stamped — Admissibility — If can be used 
as acknowledgment of debt. See 40 C.W.N. goo 

SecP. 33 - 38 . — Where a Court finds a de^ 
ciency of starnp in a document, the procedure 
laid down in Ss. 33.38 should be followed. The 
document must first be impounded under S 33 
and. on payment of penalty, it can be admitted 
in cadence. The final decision whether it is 
insufficiently stamped rests with the Collector 
alone. 95 I.C. 960; 1926 A. 478. A sale certi- 
hcate granted to a purchaser by the Court had 
only a four anna stamp, though it should have 
borne a stamp of eight annas. A copy of the 
certificate was sent to the Sub-Rcgistrar who 
informed *hc Judge that it was in.sufficiently 
stamped. The Judge got the certificate back 
from the purchaser and thinking that he had 
power to accept the document and to impose a 
^nalty asked for the opinion of the High Court: 
rtrirf, that until thr Judge signed the sale certi- 

was no instrument and so the sale 
certificate could not he said to come before the 
Judge in the performance of his functions when 
It was submitted to him for his siRnalure and 
seal on the first occasion; that when the Judge 
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34 . Where any receipt chargeable with a duty of one anna is tendered to 

or produced before any officer unstamped in the 
Special provision as to un- courts of the audit of any public account, such officer 
camped receipts. discretion, instead of impounding the 

instrument, require a duly stamped receipt to be substituted therefor. 

35 , No instrument chargeable with duty shall be admitted in evidence for 

any purpose by any person having by law or consent 
Instrument not duly parties authority to receive evidence, or shall be 

dence etc. acted upon, registered or authenticated by any sucn 

person or by any public officer, unless such instrument 

is duly stamped : 


NOTES. 

signed the certIBcate on the first occasion, he 
was functus officio and therefore he was not acting 
judicially in allowing a second four anna stamp 
to be attached; that as the Judge when the 
certificate was presented to him for the second 
time was functus offiicio he could not impound it 
under S. 33 (i), nor had he any legal autho- 
rity in the exercise of his own inherent powers 
to recover the requisite stamp of additional 
value. 32 Bom.L.R. 1084=10306. 302 (F.B.): 
29 T.C. 671 = 16 Cr.L.J. 543. 

Secs. 33 and 40 . — The Collector cannot 
impound a document again under the provisions 
of S. 33 ( I ) or proceed to assess further defi- 
ciency and penalty under the provisions of 
S. 40 of the Stamp Act, where the Court has 
granted a certificate under S. 42 (i) of the Act 
having admitted the 'document into evidence 
under the provisions of proviso (a) of S. 35. I- 

L. R. (1940'! I.ah. 628-^ 1941 Lah. 65. 

Sec' 5 . 33 and 61 . — When an instrument has 
been admitted in evidence and judgment deli- 
vered, the Court becomes functus officio and it is 
not therefore open to the Court to reopen the 
matter and impound the document. Its adrnis- 
sion may be called in question in a proceeding 
under S. 61, Stamp Act. 46 L. W. 470*“ ^.937 

M. W.N. 693=1937 Mad. 763. 

Sec. 35 : Scope or. — An instrument is a docu- 
ment only when it affects any right or liabilit>^ 
1^36 N. 225. An instrument containing record 
of a fact per se not affecting any right or liabi- 
lity can be used as evidence without stamp 
duty. 1936 N. 225. An improperly stamped 
promissory note cannot be admitted in evidence 
to prove an acknowledgment of liability in 
order to save limitation in respect of promissory 
notes previously executed and recited in the 
inmfficiently stamped instrument. The wording 
of S. 35 is ver>’ precise, and if the words of the 
section arc to be given their ordinary and plain 
meaning, the promissory note cannot be admit- 
ted under any circumstances or for any purpose 
in a civil suit. I. L.R. (1938) Mad. 210 = 46 L. 
W. 692=1938 Mad. 75 =(i 937 ) 2 M.L.J. 805. 
See also 1938 Nag. 464; t938 N.L.J. 145= * 93 ® 
Nap. 294. S. 35 does not merely say that an 
instrument which is not duly stamped shall not 
be admitted in evidence, but it also says that 
the instrument shall not be acted upon for any 
purpose, and the passing of a decree upon such 
an instrument is “acting” upon it. Consequently 
when a suit is brought upon an instrument 
which is not duly stamped, the admission of the 
contents of the instrument made by the defen- 


dant does not avail the plaintifT-and a decree 
cannot be based on such an instrument. 1935 

R. 282. After the suit has been disposed of 
and the decree signed and sealed, the provisions 
of S. 35 are wholly inapplicable. 54 G. 445= 
1927 C. 472. Whether a wrong application of 
the section is a ground for interference under 

S. 73 of the Madras Village Courts Act (1889). 
1927 M.W.N. 420; 1934 L. 606 and notes under 
S. 26. 91 I. C. 772=1925 L. 552. yVant of 
necessary stamp affects only admissibility but 
not validity. 53 C. 5>5“95 I- C. 483=1926 
C. 877. Under the Act, only the original un- 
stamped instrument can be validated by the 
payment of the deficit stamp duty and penalty 
and then received in evidence. The section 
does not apply where the original is lost. 56 I. 
C. 249=16 N. L. R. 68; 1922 L. 354; 91 I.C. 
772=1925 L. 552; 33 P.R. 1913=16 I.C. 950; 
4 R. 363. See also 1938 Pesh. 32. Failure to 
stamp a document which has got to be stamped 
under the provisions of the Stamp Act does not 
affect the validity of the transaction embodied 
in the document! 46 C.W.N. 477. Unstamped 
acknowledgment is inadmissible in evidence. 
*933 A. 577. Acknowledgment executed and 
stamped in Native State — Same produced in 
British India but not stamped within three months 
— Documents rendered inadmissible in evidence. 
See 113 I. C. 453. Unconditional acknowledg- 
ment unstamped — Admissibility on payment of 
penally: see 119 I.C. 419. Before holding a 
surety bond under S. 35 inadmissible in evi- 
dence on the sole ground of it being not pro- 
perly stamped, the Court ought to give an 
opportunity to the party producing it for pay- 
ment of stamp duty and penalty under S. 35. 

T 930 olso 29 ^3 ^ ^ ^ 933 

57! Where the maker of an instrument, instead 
of merely saying that he promises to pay to the 
promisee a certain sum of money to order or to 
bearer, also adds that the amount for which it 
was given was due in settlement of a previous 
account, the instrument, even though inadmis- 
sible as a promissory note for want of stamp, 
yet is admissible to prove an acknowledgment 
under Limitation Act, S. 19, for what is shut 
out by, S. 35, is the instrument and not colla- 
teral matters connected with the instrument, 
which may be mentioned in the same paper or 
in the same writing. 32 L.W. 691 = 1930 M. 
485; 141 I.C. 169=1933 M. 251. See also 40 C. 
W.N. 399: 1936 N. 225; 16 N. L. J, 241 = 1933 

N. 391. Where an insufficiendy stamped pro- 
missory note contains an admission of a liability, 
its admission is not precluded by S. 35, if it is 
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NOTES. 

merely intended to prove that the debtor made 
an admission of liability to pay on that date. 
S. 35 would come into play only if it were used 
as containing within itself any matter which 
would extend the creditor’s right to recover the 
money. But if the creditor derives his right not 
from the document itself but from the Limitation 
Act in consequence of the admission of liability 
simplicitcr contained in the document then S. 35 
has no application. Such a document can be 
used for the purpose of extending limitation 
under S. 19 of the Limitation Act. A document 
relevant for this purpose need not be an instru- 
ment under S. 2(14) of the Stamp Act. 1938 
N.L.J. 145=1938 Nag. 294. But see 1938 M. 
75 = (*938) 2 M. L. J. 805. A declaration of 
trust is not defined by the Stamp Act I of 
1879, The term implies a declaration by the 
executant that he holds a certain property in 
trust. 2 Pat.L.R. 18 (Cr.). 

“AnMiTTEo IN EVIDENCE,” meaning of. 50 I. 

871. Merely handing a document to a wit- 
ness for purpose of refreshing his memory does 
not make the document a piece of evidence in 
the case. 14 P. 233. Where a document as a 
whole is insufficiently stamped, it should not be 
admitted in evidence for any purpose. The 
words “_/br any purpose*' in .S. 35 imply “for < ach 
and every purpo.se whatsoever, without any 
exception.” It matters little whether the pur- 
po.se is the main purpose or is a collateral one. 
NVhere the executant of a document bearing 
one anna stamp states in the earlier portion 
that a certain amoinit was found due from him, 
and in the later portion, promises to pay that 
amount, the document is intended to be a pro- 
missory’ note and the stamp is affixed to it as 
such and not a.s a mere acknowledgment of lia- 
bility. It is not possible to split it up into two 
portions, treating the introductory portion as a 
separate and independent acknowledgment for 
which one anna stamp is .ifTixed, and treating 
the rest of it as a promissory note wliolly un- 
.stamped, so as to make the acknowledgment 
admissible in evidence. 16GI.C. 919 =1938 A. 
I-.I- t:i 9 » -1937 A. loi; 1937 Rahg.L.R. 127=* 
«937 408 (Distinction between collateral 

purpose- and collateral matter pointed out). 

\\ HAT ARE DtJI.V StAMPEU DOCUMENTS. 

Documernt.s which have been stamped in accor- 
dance with the prac tice which has been reccjgni- 
^cd by the High Court for a long time, though 
not strictly legal, will be hclcl to be duly 
stamped, .jo C. 219=17 C.W.N. 395. 

What are not dui.y STA^tpRIJ Docu.mp.nts. 

A demand promissory note stamped with fc>ur 
postal stamf)S of a quaitci anna each, is not 
duly stamped. 42 I.C. 947 19 Bom.L.R. OG2. 

pROCtuUKE. — Though party withdraws plea 
against admissibility, C^ouit must deal with the 
question. 7 Lah.L.y. 343-^1925 b. '■,•>2. Where 
the c.xccution of a document which is not duly 
stamped is admitted by one of the defendants 
die document cannot be rejected as against 
him. 40 P.L.H. 231 = 1938 Lah. 511. See also 
'937 Pat. 560. Where a plaintiff sues to set 
aside an award on the ground of misconduct of 
the arbitrators, the plaintiff cannot be called 
upon if it IS found that the award i.s not duly 


sCampc'd, to make up the deficiency in the 
stamp and to pay the penalty under S. 35. 39 

I.C. 382=11 Bur.L.T. 17. When a Civil Court 
admits a document in evidence under S. 35, on 
payment of deficiency in stamp duty and 
penalty, it must first exact the full amount of 
the penalty. 13 L.L.T. 32. When the Court 
overrules the contention of a party that a 
document does not require any stamp duty, it 
should afford him an opportunity to pay the 
stamp duty and penalty before refusing to admit 
it in evidence. There is no authority for the 
proposition that the requisite stamp duty and 
penalty should be tendered at the time of the 
production of the document, 35 P.L.R. 687 = 

1934 I- 730- 

Who can admit Documents. — A clerk of the 
Court cannot admit a document in evidence ; 
that is a duty reserved for the Court. 1922 L. 
354 - 

Objection TO Admissibility when to be 
RAISED. — Hundi — Admissibility — Objection to, 
when to be raised — Document exhibited. i6q 
P.L.R. 1912=16 I.C. 834 ; 91 I.C. 494=1925 

M. 1Q15 : 154 I.C. 5' 7 = '935 A L.J. 651 = 1935 
A. 410. 

The FOLLOwiNO Documents are Admissible. 

— shahjog hundi attested by a witness being a 
bond. 22 C.L.J. 209=19 C.W.N. 1326. A 
foreign promissory note which is not stamped as 
such is not excluded by S. 35 from being ad- 
mitted in evidence in a suit filed by the promi- 
see against the maker of the note for recovery 
of the amount due on the instrument. 28 S.L. 

R. 266. A promissory note executed outside 
British India is admissible in evidence though 
unstamped, but is liable to duty before admfr- 
sion. 32 I.C. 582 = 9 S.L.R. 150. Where a 


promissory note is inadmissible in evidence as 
being insufficiently stamped, a decree cannot 
be passed on the note, even if the defendant 
admits liability thereunder. *934 L. 606; 1935 
R. 082^. .\ contract containing tlic submission 

to arbitration \s not invalid in default of eight 
annas stamp under S. 35. 35 I.C. 449. Where 

an instrument included a promissory note and 
in. Its latter portion an acknowledgment of a 
prior liability, though as a promissory note in- 
sufficiently stamped it may be inadmissible, the 
latter portion which contains the acknowledg- 
ment is admissible to sa\’e limitation. 141 I.C. 

251 (2). See also (1938) 2 

•M.L.J. 189 (F.B.). \\’hcre after the execution 
of a promissory- note certain additional words 
are written on the same paper with the consent 
of the parties and such words amount to a writ- 
ten agreement varying its terms, the agreement 
may be proved, if it is not itself a promissory 
note, upon payment of the deficit stamp and the 
pt nally imposed, iind the a^recmeiil is binding 
upon the parties thereto. If the additional 
Words arc merely a nienaoraiiduni for purposes 
yci ord of the terms of an oral agreement 
vvhich varied the ternvs of the promissory note 
they are ot no efTret, for the oral accrecinent 
cannot be proved. In any event, the validity 
and admissibility of the prt>missory note is not 
affected. ^ On the other hand, if the effect of 

words or an\' of them is to alter 
the instrument itself in a iiuit<‘rial respect the 
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result is that the original promissory note will be 
cancelled, and unless the promissory note as 
altered has duly been stamped it is inadmissible 
as such for any purpose, and cannot subsequen- 
tly be stamped even upon payment of a penalty. 
It is in each case a question of fact whether 
the instrument itself has been altered, and a 
question of law whether the alteration is a 
material one. Where after the execution of a 
promissory note it was orally agreed that the 
maker should be granted 12 months time in 
which to pay the amount and a memorandum 
is made to that effect on the note, the instru- 
ment itself is not thereby altered in any way, 
nor is it intended to be a written agreement, 14 
Rang. 29. When a Court of Wards, which has 
power to give acknowledgment of an existing 
debt, authorises a promissory note to be exe- 
cuted, the note could in any event be used as 
an acknowledgment of a pre-existing debt. 34 
I.C. 205=543 C, 211. 

What are not ai>mi5S1bi.£. — Document not 
sufficiently stamped is not admissible in evidence 
for any purpose whatever. 52 P.L.R. 1922 = 
1923 L. 29 ; 5 O.W.N. 750 ; 1933 N. 391. 
Unstamped bond — Secondary evidence of, not 
admissible. 3 L. 282=1922 L. 401 ; 1922 L. 
354. Where a hundi being insufficiently stamp- 
ed becomes inadmissible in evidence, no secon- 
dary evidence of the transaction can be given. 
G6 I.C. 201=2 L. 330. A copy of an un- 
stamped original cannot be admitted in evidence 
on payment of the penalties which can be re- 
covered in respect of the original. 33 P.R. 1913 
■=16 I.C. 950 ; 56 I.C. 249 ; 1922 L. 354 ; 91 

I. C. 772=1925 L. 552 ; 4 R. 363. Where a 

document which must be stamped bears adhe- 
-sive stamp, but the stamp is not cancelled, the 
document is not admissible under S. 35. 60 I. 

C. 652 = 2 Pat.L.T. 184 ; 1929 R. 270 ; 1933 L. 
148 ; 16 I.C. 034=169 P.L.R. 1912. An un- 
stamped acknowledgment is inadmissible in evi- 
dence even to save limitation. 50 I.C. 78. (18 

II. 64, Diss. ; 21 B. 201, Foil.) 

AnMissiBii.iTV roR collateral purpose.— 

Although a document is inadmissible lor the 
purpose of proving a claim, it may be admissi- 
ble for a collaierai purpose, that is, a purpose 
foreign and not subordinate to that for which 
the document was executed. A promissory note 
which is not properly stamped is not only 
inadmissible for the purpose of proving the debt 
covered by it, but cannot also be used to sup- 
port the statement of the plaintiff s witnesses 
who come to prove the debu 14 P- 233 - A 
promissory note which is insufficiently stamped 
cannot be used even for the purpose of proving 
an acknowledgment by the maker of it of his 
indebtedness. A promissory note which contains 
a promise to pay at a future date instead of on 
demand clearly falls under S. 35. 1937 3^4 

= (1937) 1 M.L.y. 163. See also (1938) 2 M.L. 
y, 189 (F.B.) ; 1939 Mad. 34= (*938) 2 M.L. 
■j. 846. The fact that a promissory note is un- 
stamped does not make the document invalid. 
The effect of S. 35 is to make such an unstamp- 
ed document inadmissible in evidence, and 
unable to be acted upon by persons having 
authority to receive evidence or by any public 
officer. It docs not affect the validity of the 


document. I.L.R. (1937) i Cal. 257=1937 
Gal. 765. 

Pro-note duly executed — Subseq_uent 
REMOVAL OF stamp — PROCEDURE. — It is neccs- 
sary to interpret the word in S. 35 so as to 
include “has been”. Consequently where a 
promissory note is duly stamped at the time of 
the execution, the document is admissible in 
evidence, if, at the time it is tendered in evidence, 
it is no longer “duly stamped’* by reason of the 
loss, or removal of the stamp. 1934 A.L.J. 
1202=1934 A. 388. Promissory note — Subse- 
quent addition of words with consent of parties 
— Effect of — Admissibility — Stamp, if necessary. 
14 R. 29. 

Document insufficiently stamped attached 
to plaint — Decree on terms of compromise. — 
Where a copy of an entry not properly stamped 
was attached to a plaint and the suit was com- 
promised at the first hearing and a decree was 
passed in terms of the compromise without the 
copy or the original entry having been put in 
evidence, the document could not be held to 
have been acted upon and the provisions of 
S. 35 have no application. 36 P.L.R. i = i 934 
L. 637 (F.B.). 

Documents admitted. Effect op. — Where 
a document alleged to be a promissory note 
has been admitted in evidence by the trial 
Court on payment of a penalty, the admission 
cannot be questioned in the Court of appeal 
however erroneous that admission • might 
have been. 1924 Lah. 143. Under S. 35, an 
instrument not duly stamped cannot be ad- 
mitted in any evidence for any purpose what- 
ever, but, when once it is admitted by a 
Court, though wrongly, the appellate Court 
is debarred under S. 36 from interfering in 
the matter. 141 I.C. 569=1933 Lah. 240. See 
also notes under Sec. 36, infra. 

Rejection of Documents — Whether suit 
i.iES. — Where certain hundis sued on were 
rejected as being insufficiently stamped, keldy 
that the plaintiffs were entitled to sue for the 
consideration. 45 Cal. 538 = 41 I.C. 503 = 21 
C. W.N. 1 043. Arbitration — Award — Submission 
not stamped — Effect of — Suit to .set aside 
.award — Obiection. 27 C.W.N. 513* •S'e# also 1939 
.X.M.L.J. 125. Where a promissory note is 
inadmissible in evidence, under the law a 
claim based on the original consideration may 
be enforced provided it has not merged in the 
note. The loan itself implies a promise to re- 
pav. 19 I.C- 840=17 C.L..T. 399. Wherea 

promissory note executed in settlement of 
accounts between the parties is invalid for want 
of stamp, the plaintiff could get a decree on 
the previous settlements of accounts and the 
oral agreement to pay. 23 I.C. 85=15 M.L.T. 
243. Where a promissory note is inadmissible 
in evidence for want of stamp, it is not permis- 
sible to grant a decree on the original con- 
sideration when there was no independent obli- 
gation to pay apart from the note. 3O Mad. 
660 = 26 M.L.J. 10. Ifa loan and the pro-note 
arc contemporaneous and form part of one 
transaction, no suit based on the original 
consideration is maintainable if the pro-note 
is inadmissible for insufficient stamp. 10 I.C. 
669=9 M.L.T. 281, Even where the alleged 
loan and the promissory note are contem- 
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Provided that — 

{a) any such instrument not being an instrument chargeable with a duty 
ot one anna ^ [or half an anna] only, or a bill of exchange or promissory note, shall, 
simj^t to all just exceptions, be admitted in evidence on payment of the duty with 
which the same is chargeable, or, in the case of an instrument insufficiently stamped, 
of the amount required to make up such duty, together with a penalty of five rupees, 
or, when ten times the amount of the proper duty or deficient portion thereof exceeds 
nve rupees, of a sum equal to ten times such duty or portion ; 

(^) where any person from whom a stamped receipt could have been 
demanded, has given an unstamped receipt and such receipt, if stamped, would 
be admissible in evidence against him, then such receipt shall be admitted in 
evidence against him on payment of a penalty of one rupee by the person tendering 


LEG. REF. 

* These words were inserted by S. 3 of he 
Indian Stamp (Amendment) Act (V of 
1906). 

NOTES. 

porancous and the promissory note is in- 
admissible in evidence for want of proper stamp 
under S. 35, the plaintiff can prove the loan 
transaction only apart from tlie defective 
instrument, there being no intention to deliver 
the money gratuitously or in satisfaction of any 
obligation. 1933 Nag. 57 (2). Document un- 
.Tiamped — Inadmissible in e%adencc — Decree on 
original consideration maintainable. 65 I.C. 37. 

Penalty — Procedure by Court.— Where 
a document is held to be an insufficiently 
stamped agreement, the trial Court shouli 
record at the earlier stages a finding on that 
issue and give an opportimity to the party to 
pay the penalty. V\’here such opportunity was 
denied, held, that the penalty could be allowed 
to be paid in second appeal. 13 Lah. 516 — 
1032 Lah. 616. 

Foreign Law. — If the law of a foreign 
country, where a document was executed, 
simply provides that it shall not be admissible 
in evidence if not properly stamped, it can be 
sued upon in a British Court. But if the foreign 
law provides that the agreement embodied 7n 
tlic document is void for want of proper stamp, 
then it cannot be sued upon in a British 
Court. 20 Bom. L.R. 464 = 46 I.C. 174 = 42 
Bom. 522. 

Sec. 35 , Proviso (s).— When the previous 
loans were not time-barred, a sarkhat was 
executed by the debtor for the money lent 
before; but it was stated that money lent had 
been paid in cash, and the debtor agreed to 
pay interest. It was not stamped. Held that 
though it might have been an acknowledgment 
It was the intention of the parties th.at the 
should be a fresh transaction; that tlic 
document could be created as an agreement 
which was admissible in evidence on payment 

penalty. 54 A. 761 = 142 
I.C. 688=1933 A. 179. See also 16 NX. T. 2I1 
= 1933 Nag. 391. S, 35. Proviso (a) is 
mandatory and a document (e.g a 
bond) which is not one of die documents 
cxccptcci in that proviso must be admitted 
in evidence on^ ^ payment of duty and 
penalty. Tlic omission to get a document 
which IS executed out of British India, stamped 

C.C-NL — 584 


with a foreign stamp, and stamped in British 
India IS not any “just exception” contemplated 
oy the proviso. The phrase is somewhat vague, 
and means “some valid objection to the docu- 
ment being stamped other than a mere objec- 
tion under the Stamp Act, some fraud 

or intention on the part of the holder of the 
document to evade the duty^ or again, the 
document itself might be a suspicious one, or a 
forged one in the opinion of the Court/' 1935 
Nag. 54. See also I 039 A.L.J. 458=1939 All. 
513; 1940 NX. J. 217=1940 Nag. 214. Ifa 
document could not be admitted under proviso 

35 > then it would be totally inad- 
missible in evidence. Where a document is 
inadmissible in evidence, a plaintiff can sue 
upon the original claim if in time, but the 
document cannot be admitted in evidence in 
support of the claim. 1935 Nag. 54. 

Sec. 35 , Proviso (b). — Where the docu- 
ment in qucsiion was not an -‘acknowledg- 
ment of a debt’* within the meaning of Art. i 
of Sch. but was an entry purporting to be 
^ of a cash advance made by the 

plaintift and an one anna stamp was affixed 
to the same but the defendant failed to cancel 
the same. Heldj that the receipt would be 
considered to have been unstamped and could 
be admitted in evidence only on payment of 
a penalty of one rupee. I.R. 1932 I.ah. 624. 
See also All. 761 = 142 I. C. 688=1933 Al . 

Secs. 35 and 36 . — Arbitrator — Power to act 
under the section— -Jurisdiction of Court — 
Documents substituting one arbitrator for 
another— -Stamp not necessary. 28 G.W.N. 871 
= 1924 Cal. 794. There is no bar under any 
law preventing the Court from using a pro- 
mis.sory note which is stamped with an one 
anna stamp instead of a two anna stamp as a 
piece ol evidence supporting the plaintifT’s case 
as to loan. Where such a document has been 
received in evidence in the trial Court without 
objection on the part of the defendant, the 
appellate Court will not interfere. 53 C.L. J. 

2 M.L.j. 

9 (r-o,). I he appcllai • Court cannot say 
hat, tiiough it has been marked as an exhibit 
in (he case, it wouta not look into it or pass a 

that basis. 1932 Mad. 765 — 63 
348. a/fo 1933 I.ah. 241* — 34 P.L.R. 

\Vherc a document like a promissory* 
note, which is insufficiently stamped and which 
cannot be admitted in esidcnce under S. 35 even 
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{c) where a contract or agreement of any kind is effected by correspondence 
consisting of two or more letters and any one of the letters bears the proper stamp, 
the contract or agreement shall be deemed to be duly stamped ; 

{d) nothing herein contained shall prevent the admission of any instrument 
in evidence in any proceeding in a Criminal Court, other than a proceeding under' 
Chapter XII or Chapter XXXVI of the Code of Criminal Procedure, i8g8 ; 

{e) nothing herein contained shall prevent the admission of any instrument 
in any Court when such instrument has been executed by or on behalf of the ^[Crown], 
or where it bears the certificate of the Collector as provided by section 32 or any 
other provision of this Act. 


36. Where an instrument has been admitted in evidence, such admission 
* , . . ^ . shall not, except as provided as section 61, be called 

whereToT.o bf quc^ionS':"* question at any stage of the same suit or proceeding 

on the ground that the instrument has not been duly 

stamped. 


LEG. REF. 

' Substituted for ‘Government’ by Govern- 
ment of India (Adaptation of Indian Laws'! 
Order, 1937. 

NOTES. 

on paytncni of duty and penalty, is admitted in 
evidence by the lower Court, it cannot be 
called in question in revision on the ground 
that it is not dvily stamped. S. 61 gives the 
Court to which appeals lie a jurisdiction to 
deal with the case of instruments which should 
not I'.avc been admitted in evidence without 
the payment f.r duty and penalty under S. 
35 or without the payment of a higher duty 
than those paid. It does not give such Court 
any jurisdiction to deal with the case of an 
instrument which should not have been 
admitted at all. 1935 651 = 1935 All. 

410. Partition decree not engrossed 00 non- 
judicial stamp of proper value — Acting upon 
— Execution ordered — Objection af subsequent 
executions, can be taken. 1978 Mad. 307. 

Secs. 35 and 48: Documf-nt admitted in 

EVIDENCE AND I^ECREE P-VSSED ON IT PoWER 

OP Court to realise DEFictENCY in stamp. — 
The only provision of tlic Sta.np Act by which 
a Ci\ il Court is authorized to realise deficiency 
in stamp i.s S. 35, but that provision is obvi- 
ouslv intended to apply before a document is 
admitted in evidence. Where, however, a 
document is admitted in evidence and a decree 
is passed on it through an oversight without the 
deficiency in stamp and the requisite penalty 
having been paid, the jurisdiction to realise 
the deficiency in stamp lies with the CoUectoi 
under S. 48 and not with the Civil Court. 
iqq6 O.W.N. 1245=1937 Oudh 17G. 

Sec. 35 and Sch. T, Art. 48: .Applicability 

Letter empowering letping of land. — I f a 

letter written by a zammdar empowers his 
karinda to let the land to anybody, it would 
be a power ol attorney and would be inadmis- 
sible in evidence if unst.amped in view of 
S. 35 read with Art. 48, S<^. I of the At t. 1942 
R.D. 365=1942 O.W.N. (B.R.) 276. 

Sec. 36 . — Section is mandatory and applies 
both to Court of Appeal as well as of revisior^ 
and whether the admissibility was challenged 
in the lower Court or not. See 98 I.C. 75 = 


1926 M. 1148; 63 Gal. 1098=40 G.W.N. 1320 
= 1936 G. 556; 1928 P.255; >927 L. 876. 
See also 45 L.W. 5 i 5 =i 937 Mad. 431. The 
words of S. 36 arc perfectly general and are 
not restricted in their application to such 
documents only as can be received in evidence 
on payment of the stamp duty and penalty. 
It applies also to instruments which form 
the very basis of the cl.'sim made, and since 
the section lays down that the admission of 
the instrument cannot be called in question, 
it necessarily implies that the instrument must 
also be acted upon. In a suit on an insuffici- 
ently stamped pro-note, the note was allowed to 
be filed in evidence, the Court being of opi- 
nion that it could be relied on as an acknow- 
ledgment of liability, *and on the strength of it, a 
decree was passed. The decree having been set 
aside on appeal, held^ in second appeal, that 
the pro-note once having been admitted in 
evidence, the original defect ceased to be a 
hindrance by reason ofS. 36 and that the de- 
cree passed on the strength of it was perfectly 
valid. 1934 .Vlad. 700 = 67 M.L.J. 539. Sm 
also 1936 Rang. 498; 13 Rang. 322=1935 

Rang. 160. When an instrument has once 
been admitted in evidence, it cannot be called 
in question at any stage of the same suit, in view 
of the provisions of S- 36. It matters nothing 
under S. 36 whether the instrument wa.s wrongly 
admitted or rightly admitted, ^ or admitted 
without objection or after hearing or without 
hearing such objection. From the time of ad- 
mission of the document, it is not open to ob- 
jection on the ground of not having been duly 
stamped. 16 P. «f= 167 I.C. 152 = 3 B.R. 272 
= 17 P.L.T. 769=1937 P- 73 i 5 * G.L.J. 
569=1930 G. 577 (i). S. 36 is not confined to 
instruments admitted in the course of evi- 
dence in support of subsidiary points in the case 
but applies also to documents forming the 
foundation for suit. Where the lower Court 
has definitely found that the suit note is a bond 
and has admitted it in evidence levying penalty 
on it, the question whether the suit note is 
a promissory note or bond does not 

necessarily arise for decision in appeal. 
Even assuming that the suit document 
is a promissory note, it having been admitt^ 
in evidence by the payment of a penalty, its 
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admission cannot thereafter be called in ques- 
tion. 57 M. 779= *931 M. 383=60 M.L.J. 709. 
See also 1936 Rang. 498; 40 P.L.R. 231=1938 
Lah. 5ti. Where a document has been ad- 
mitted in evidence by the trial Court, it is not 
open in appeal, which is a mere continuation 
of the same proceeding, to question that ad- 
mission. 1925 M. 1215 = 49 M.L.J. 306; loi I. 
C. 198=1927 R. 109; 1931 .\.L.J. 230=1931 
A. 302; 1933 L. 240; 1924 I.. 143; 53 G.L.J. 

254=1931 G. 480; 63 M.L.J. 548= 1932 M. 
765; 1927 M. 786 = 53 M.L.J. 131; 53 c. 515 

= 30 C.W.N. 609=1926 G. U77; 13 Bom. 449; 
12C. 64; 19 G.L.J. 87; 1939N.L.J. 34 * =**939 

Nag 220; 1937 M.431; 71 G.L.J. 190; 1939 

0. W.N. 102=1939 Oudh 85; 1936 Pesh..2oo; 

* 93 * A.L.J. 230=1931 A. 302; 1933 .All. 821 
(The trial Court also cannot review its own 
order). Where a trial Court admits only part 
of an insufficiently .stamped promissory note, as 
an acknowledgment, tlie appellate Court would 
not be precluded from holding that part of the 
document i.s not admissible and that the whole 
of it should be excluded as being inadmissible. 
But if it had admitted the document in its en- 
tirety and relied only on a portion of it. the 
appellate Court w’ould be precluded from 
questioning its admissibility even though it had 
been wrongly admitted bv the trial Court. 
*93^ A.L.J. 907= *93^ All. 619. Stamp matters 
are really, no concern of the parties. If the 
objection was taken at the time when the re- 
cord was made and rejected, it cannot be 
raised at any later stage. 51 C.L.J. 569 — 
1930 O. 577 (i). In a suit on a hundi, a clerk 
of the Court stamped the usual indorsement of 
production and admission on the hundi and 
the Judge’s initials were affixed to the same b\- 
a rubber stamp, .Subsequently the Judge oil 
a consideration of tlic document held that it 
was not duly stamped and therefore inadmis- 
sible and rejected it. //#•/</, that the Judge not 
ha\ ing applied his mind to a consideration of 
its admissii>ility at the time of the endorse- 
ment made by the clerk and the affixing of 
his initials, it could not be s.aid that the hundi 
was admitted in evidence within tlte meaning 
of S. 36. an<l therefore it was open to the 
Judge to reject the hundi as it was not pro- 
perly stamped. 1929 .M. 522=56 M.I.. r. 633; -jB 
L.W. 582 65 .M.L.J. 673 (meaning of the 

words “admitted in evidence”). See also T4 > 

1. C. 535- 1933 L. 27t ; I.L.R. (1940) Kar‘ 
* 9 f)=* 94 <> ‘‘’•nd 194; 1938 O.W.N. 1085 ■= 178 
I.C:. 338. But where an instrument in.adinis- 
sible in evidence for want of proper stamp w.is 
let in and after examining witnesses as f/> its 
e.xerution. the Judge gave judgment a< tin** 
upon It. It must be held to have been admitted 
in evidence within the meaning of.S. 36 and 
acliTUSsifui cannot be q.iestioned in appeal, iiq 
I.C.. 48 ,= tc)2f) L. 770. If an instrument is let 

deciding the objection to its 
admissibility or not, it must be- hchl to have 
been admitted in eviderire within the meaning 
Of b. 30 and jfs admissibility cai>noe thereafter 
he tpiestioned. Where the Judge endorses on 
the hark of the document that it is insufTicL- 
cntlv stamped and that it is allowed to go in. 
and the same bears a rubber stamp with the 
initials of the Judge, it must be held to have 


been admitted in evidence. 48 L.W. 494=1938 
Mad. 938 --=(i938) 2 M.L.J. 478. See also 1938 
O.W.N. 1085. The provisions of S. 36 are 
mandatory and absolute and preclude the 
admission of a document once admitted in 
evidence from being called in question at any 
stage of the suit on the ground that the docu- 
ment was not duly stamped.. There is nothing 
in the section to warrant the conclusion that 
the section has application only to cases in 
which the Court has admitted the document 
after ’consciously’ applying its mind to the ques- 
tion of admissibility. When a Court admits a 
document in evidence it does or at least is 
deemed to act judicially and this judicial act of 
admitting the document in evidence can at no 
subsequent stage of the suit be set at naught on 
the ground that the document was not duly 
stamped. I.L.R. (1939) .All. 846= 1939 A.L.J. 
552=1939 All. 588. Where the plaintiff sued 
on a promissory note and the defendant raised 
the plea that it was not admissible in evidence 
on the ground that it was not validly stamped, 
but no issue was framed on its admissibility and 
the Court of the fir.st instance marked it as exhi- 
bit unconditionally, the appellate Court has no 
jurisdiction to agitate the question of its admis- 
sibility. 119 I.C. 472=1929 M. G22. A 

mortgage was executed on an ordinary impressed 
revenue stamp, but surcharged with the words: 
“Covirt-fee” stamp^'d o\'er it. The amount of 
the stamp was sufficient to satisfy the revenue 
requirements. Before the defendants filed a 

written statement calling attention to the stamp 
objection, the plaintiffs mortgagee.s had applied 
to the Court for return of the mortgage deed 
in order that they might apply to the Collector 
for rectification of the error. Th** d >cament 
was forwardi cl to ih<* Collector under .S. 38 (2) 
who on payment of furth<*r duly and a pciialts 
certified it to he duly stamped. It was then 
lecetved in evidence. hlelri. that in accordance 
witfi .S. 3(1, its admission could not be called 
in cjueslion at any stage of the suit on a stamp 
objection. 56 I.A. 379 = 7 Kang. 624 = 58 
M.L.J. 56 (P.C.). Once a document is admitted 
in evidence, no further que.stion can arise under 
the section as to its admissibility ott the ground 
that it was not duly stamped. ti ,A.L I. 506 = 
19 I.C. .J.45. [Affirmed on appeal 311 I.C. i t -- 
38 All. 494 (P.fl.K] See aUo 13 Bom. 449; 12 
(Jal. 64; 19 C.L. J. 87; 60 I.C. 652: 73 I.C. 65: 
3"> Bom.L.R. 450 “1923 Bom. (21, as to 

whcthcM* the admi.sston had been with objection 
or withotii objection. 6 Pat. 765=106 I.C. (>53. 
Judge admitting in cvitlencc — Successor cannot 
reject the document. 93 I.C. 317 --2.}. .A.L.J. 
389. S. 36 is ajiplicable to clocum«*nts execut- 
ed before tfie .Act and the a<hnission of such a 
document in evidence cannot be subsequently 
objected to on tiic gro»ind that it was insuffi- 
ciently stamped. 59 LCJ. 3 32 C.L. ). 73. 

.See also 66 .\I. L. J. 703. Wivre the C^ourt 
<*f first insiance aflmits a letter of h\’pcsthc- 
cation in evidence, the High C:ourt is 
precluded from taking e.xc<-fiii<jn to it as 
being insufficiently stamped. 23 C.\V^N. .->3.} - - 
29 tl.L.J. 305. See also t8 697 -i<) 

C.L J. 87: 30 C.W.iV G09; i<)3(| O.W.N. I02-— 
*939 Oudh 85. SimilarK no objection can Ijc 
rai'^ecl in revision. 1927 Lah. 87f>-— 102 I.C, 
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37. The ^[collecting Government] may make rules providing that, where 
. . . an instrument bears a stamp of sufficient amount but 

f improper description, it may, on Payment of the 
duty with which the same is chargeable^ be certified 
to be duly stamped, and any instrument so certified shall then be deemed to have 
been duly stamped as from the date of its execution. 


LEG. REF. 

* Substituted for ‘Governor-General in 
Council’ by A. O., 1937. 

NOTES. 

884. See also 1939 A.M.L.J. 125. Admission 
must be express. Merc putting in the record is 
no admission. 7 Lah.L.J. 343=1925 Lah. 552. 
Where the original of a compromise petition 
creating a mortgage on the strength of which 
a decree of Court is made» is lost, and a certified 
copy of the petition is filed, the presumption 
arises that the original petition was properly 
stamped. 38 All. 494—43 I. A. 264 (P.G.) 

(Affirming 19 I.C. 445-- ii A.L.J. 806). Docu- 
ment never produced in Court — Reception of 
secondary evidence. See 94 I.C. 7 ^ = ^‘7 Punj. 
L.R. 206=1926 Lah. 415. Promissory note 
insufficiently stamped — Same admitted by trial 
Court after levying penally — .\ppcllate Court 
holding against admissibility of document — 
Inference whethex* justified — .Applicability of 
S. 36. See 1 14 I. C. 294=1929 Rang. 9. 
Document held admissible by single Judge in 
High Cvourf not open to question in I..ctters 
Patent .Appeal. 1923 Lah. 657. Where the 
trying Court treats an unstamped document as 
agrecnxent and collects penalty and duty 
thereon erroneously, the appellate Court cannot 
correct the error by virtue of S. 36. 62 I. C. 

607 = 40 M.L.J. 479. A pro-note witli a statnp 
ncjt duly cancelled was admitted in evidence in 
an ex parle trial, but the ex parte trial was set 
aside and the proceedings were commenced 
afresh. Held^ that the admissibility of the pro-note 
in evidence could be attacked after \.\\c ex parte 
trial was set aside. 16 I.C. 96 = 23^ M.L.J. 
273. The word ‘admission’ in S. 36 includes^ 
the giving of decree. The term“acting upon 
i.s wider than the word “admission’ . 33 LG. 

595 = 8 Bur-L.T. aqo. See also 65 M.L.J. 673 - 

Where a document is decided by the trial Court 
to be admissible in evidence, such admission 
cannot be questioned in appeal on the ground 
that the document has not complied with 
R. 7 of the rules made by the Governrnent 
of India under S. 75 - Stamp Act. 193 ^ Lah. 
582. An appellate Court should not dismiss a suit 
on the ground that a document which the first 
Court has admitted in evidence was unstamped 
or in.sutficienily stamped; all it could do would 
be to impound the document and send it on to 
the Collector to levy duty and penalty. 93 
I.C. 595 = 8 Bur.L.T. 290. In a suit on a 
promissory note, the defenda it admitted execu- 
tion in his written statemeni and pleaded dis- 
charge, but at the time of argument he dis- 
covered a legal objection to liie maintainability 
of the suit on the ground that the stamp affixed 
to the note had not been cancelled as required 
by S. 12 and raised the . 

note was inadmissible in evidence. Held,, ha 
having regard to S. 36, the admissibility ol th - 


document could not be reopened on account of 
the document not having been duly stamped. 
1932 Mad. 693 = 63 M.L.J. 303. See also 57 
Mad. 783 = 66 M.L.J. 703. 

“Admitted in evidence*' — Meaning op. — 
“Admitted in evidence** means the act of letting 
the document in as part of the evidence; but it 
must be let in as a result of the judicial deter- 
mination of the question whether it can be 
admitted in evidence or not Ibr want of stamp. 
(6 I.C. 903, Foil.) An unstamped hundi 
exhibited before a Commissioner appointed by 
the Court was given only an identifying mark 
and no more. The Commissioner^ had not 
considered, when exhibited, as to its admis- 
sibility' in evidence, much less was there ^any 
objection raised as to its admissibility. An issue 
as to its admissibility was pending before the 
Court. Held, that it could not be inferred in 
law that there was an admission of the hundi in 
evidence by the Commissioner within the mean- 
ing of S. 36, Stamp Act. 42 L. W. 574 = *935 
Mad. 888. The words of S. 36 do. not con- 
template admission in evidence except by the 
Court itself. 42 L.W. 574 = *935 Mad. 888. 

Sec. 37 . — Endorsement on a pro-note by a 
sub-ColIector that the penalty has been levied is 
not a certificate within S. 37 that the pro- 
note is duly stamped. 52 I.C. 758. It is not 
correct that S. 37 has no reference to any 
stamp, except a revenue stamp pure and simple. 

A revenue stamp surcharged “court .fee” is 
within the meaning of S. 37 a stamp of im- 
proper description. So far a.s court-fee stamps 
in their present form are concerned, too narrow 
a construction upon a remedial section like 
S. 37 should not be put. (23 All. 213, 
Dissented from.) 56 I.A. 379 = 7 Rang. 624 = 
58 M.L.J. 59 (P.C.). See also 1937 Pat. 560. 

A promissory note stamped with quarter anna 
postage stamps is a document bearing stamps of 
improper description and can be validated by the 
Collector under R. 18 of the Government of 
India Stamp Rules. 55 Mad. 627=1932 Mad. 
390 = 62 M.L.J. 53 « (F.B.). Where a partition 
decree is not drawn up on judicial stamp paper, 
there is no decree at all and the executing 
Court can refuse execution. The fact that in 
such a case, the party has mistakenly furnished 
court-fee stamp and the Court mistakenly per- 
mitted the decree to be drawn up is immaterial. 

135 I.C. 685=1932 Lah. 249. 

Secs. 37 and 42 . — A partition decree was 
not duly stamped as required by the Stamp 
Act, but it was nevertheless acted upon and 
executions also were ordered. On an objection 
at a later stage as to the absence of stamp, the 
decree was engrossed on proper stamp. On a 
question whether the decree and the proceedings 
in execution thereof became validated retros- 
pectively, thereby. Held, that S. 37 had no 
application and that the case was not one in 
which an instrument had been written on a 


S. 40] 
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38. (i) When the person impounding an instrument under section 33 has by 

Instruments impounded how Parties authority to receive evidence 

dealt with. and admits such instrument in evidence upon payment 

. , - - . of a penalty as provided by section 35 or of duty as 

provided by section 37, he shall send to the Collector an authenticated copy of 
sucm instrument, together with a certificate in writing, stating the amount of duty 
and penalty levied in fespeci thereof, and shall send such amount to the Collector 
or to such person as he may appoint in this behalf. ’ 

. . every ^her case, the person so impounding an instrument shall send 

It in original to the Collector. 

39. (i) When a copy of an instrument is sent to the Collector under sec- 

CoUector’s power .o refund 1 *°" sub-section (i), he may if he thirties fit, 

, * *] refund any portion of 

the penalty in excess of five rupees which has been paid 
in respect of such instrument. 

(2) When such instrument has been impounded only because it has been 
written in contravention of section 13 or section 14, the Collector may refund the 
whole penalty so paid. 

40. (i) When the Collector impounds any instrument under section 33, 

or receives any instrument sent to him under section 38* 
sub-section ^^2), not being an instrument chargeable 
with a duty of one anna 2[or half an anna] only or a 

bill of exchange or promissory note, he shall adopt the following procedure : 

(a) if he is of opinion that such instrument is duly stamped, or is not charge- 

able with duty, he shall certify by endorsement thereon that it is duly stamped 
or that it is not so chargeable, as the case may be ; f > 

(b) if he is of opinion that such instrument is chargeable with dutv and 
is not duly stamped, he shall require the payment of the proper duty or the amount 


penalty paid under section 38, 
sut>section (i). 


Collector’s power to stamp 
instruments Impounded. 


LEG. REF. 

' The words ‘‘upon application made to Wm 
in this behalf or, if no application is made, with 
the consent of the Chief Controlling Revenue- 
authority” were repealed by Act IV of 1914, 
Sch. II, 

• These words were inserted by S. 3 of the 
Indian Stamp (Amendment) Act (V of 1906). 

NOTES. 

stamp of sufficient amount, but of improper 
description. 1938 Mad. 307. Held, further, that 
there was no provision of law which could 
validate a decree of the kind in question, with 
retrospective effect and that S. 42 (2) of the 
Act in terms is not retrospective in its operation. 
47 L.W. 51 = *938 M.VV.N, 656=1938 Mad. 

307- 

S«c. 38 . — Where a bond executed outside 
British India is presented in a British Indian 
Court nearly 10 months after its execution, it 
cannot be stamped in British India under the 
provisions of S. t8, nor can it be endorsed by 
the Collector under S. 32. But the Court 
must impound the document under proviso (a) 
*0 S. 35, and send it to the Collector under 
S. 38- 1935 Nag. 54. Both under S. 38 (i) 

and S. 61, the Civil Court is the final authority 
as to the amount of the stamp duty, while the 
Revenue authorities have the final decision on 
the amount of penalty to be levied. 13 Lah. 
L.T. 32. See also 1935 N. 54. 

Sec. 38 ( 2 ): Jurisdiction of Collec-ior, — 
So far as S. 38 (2) is concerned, the Collector 


derives his jurisdiction only from the order which 
has been rnade within the .Act, and if an order 
IS made which is ultra vires even the Collector's 

being properly exercised. 44 

X « lx « X 

Sec. 40 ( 1 ) (b).— The Chief Controlling 
Autimiity is competent to revise the order of 
the Collector passed under cl. (b) of S. 40 (i). 
34 1 .L.R. G30. See also 19.LI Lah. ■ I L R 
^1940) Lah. 637: (r94o) Lah 62a 

Where the vendee of immovable property, being 
well aware of the c.xistence of incumbrances on 
tlmt property fads to inform the Registering 
officer of all the facts and circumstances pertain- 
ing to the sale when questioned about it and 
recites a patently and an absurdly small sum 
as consideration, he commits a breach of S. 27 
and must be held to have withheld the inform- 

the intent of defrauding the State of 
the lull stamp duty on the transaction The 
Collector in such a case is perfectly entitled 10 
levy not merely the sum of Rs. 5 but the full 
amount of ten limes the amount of the proper 
.stamp duty as also the amount of the proper 
stamp duty 20N.L.J. 67. Collector’s certi- 
licaie — Reference to High Court thereafter not 

competent 1940 O.W.N. 18 (F.B.). 

also 1939O.U.N. 983=1930 Oudh 226 (f.B.). 
It is true that the Central Co-operative Bank 
IS ol a ptrcujiar nature and distinct from tixose 
business concerns, which are interested only' in 
making big profits. Nevertheless, if such a Bank 
IS so careless in its business affairs as to mis-* 
understand and break the laws and rules such 
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required to make up the same, together with a penalty of five rupees; or, if he 
thinks fit, ^[an amount not exceeding] ten times the amount of the proper duty 
or of the deficient portion thereof, whether such amount exceeds or falls short of 
five rupees : 

Provided that, when such instrument has been impounded only because 
it has been written in contravention of section 13 or section 14, the Collector may, 
if he thinks fit, remit the whole penalty prescribed by this section. 

(2) Every certificate under clause {a) of sub-section (i) shall, for the pur- 
poses of this Act, be conclusive evidence of the matters stated therein. 


(3) Where an instrument has been sent to the Collector under section 38, 
sub-section (2), the Collector shall, when he has dealt with it as provided by this 
section, return it to the impounding officer. 


41. If any instrument chargeable with duty and not duly stamped, not 

being an instrument chargeable with a duty of one 
anna ^[or half an anna] only or a bill of exchange or 
promissory note, is produced by*any person of his own 
motion before the Collector within one year from the date of its execution or first 
execution, and such person brings to the notice of the Collector the fact that such 
instrument is not duly stamped and offers to pay to the Collector the amount of 
the proper duty, or the amount required to make up the same, and the Collector 
is satisfied that the omission to duly stamp such instrument has been occasioned 
by accident, mistake or urgent necessity, he may, instead of proceeding under 
sections 33 and 40, receive such amount and proceed as next hereinafter prescribed. 


42. (i) When the duty and penalty (if any) leviable in respect of any instru- 

ment have been paid under section 35, section 40 
Endorsement of instruments section 41, the person admitting such instrument 

Cnde^sectfon^s “40 evidence or the Collector, as the case may be, shall 

certify by endorsement thereon that the proper duty 
or, as the case may be, the proper duty and penalty (stating the amount of each) 
have been levied in respect thereof, and the name and residence of the person 
paying them. 


LEG. REF. . ^ ^ 

‘ These words were inserted by S. b of the 
Indian Stamp (.Amendment) Act (XV of 1904) . 

- These words were inserted by S. 3 the 
Indian Stamp (Amendment) Act (V of 1906). 

NOTES. 

as those contained in the Stamp Act. it 
like any other citizen be expected to be called 
upon not only to refund the money due from it 
but also the cost, or a proportion of the costs, 
of the machinerv of Government which ha; had 
to be set in motion in order to make that 
recovery possible. 20 Lah.L.T. 4b- 

Sec. 40 ( 2 ). — The conclusive presumption 
laid down in the section does not arise in a case 
where the Collector’s certificate is without juris- 
diction. See 93 I-C. 63^=1926 A. 359 - . 

Secs . 40 and 35 . — There is nothing in b. 35 
or S. 40 to enable either the Court or' the Col- 
lector to compel a person who mereh' ^Yishcs to 
have an insufficiently stamped document admit- 
ted in evidence in Court to pay the duly or 
penalty, when he is not himself the executant 
under these sections, the payment of such duty 
or penalty is left to his rhoirc. If he does not 
pay, he has to take the consequence of not being 
able to use the document. Cut it wouhl be 
obviously hard and unfair to compel such n 
person to pay the duty on the document merely 
because he attempted 10 produce it in evidence. 


42 P.L.R. 413=1940 Lah. 315 (S.B.). See also 
20 N.L.J. 67. 

Secs. 40 and 56 : Powers of Collector. — 
Where a Court is unable to determine whether 
the amount of duty to be paid is sufficient or 
not, or what duty should be paid, the Court 
should state the same when sending the case to 
the Collector, The certificate of Collector under 
S. 40 (t) (a) is final and probably an order 
‘under S. 40 (i) (^) is also final. It is discre- 
tionary with the Collector whether the matter 
should be referred to the Chief Controlling 
Revenue Authority. 1935 N- 54 - -See also 13 
Lah.I..T. 32. 

Sec. 41 . — Obiter . — Where a sale certificate is 
insufficiently stamped, the purchaser may apply 
under S. 41 to the Collector asking for the 
mistake to be rectified. 32 Bom.L.R. 1084= 
1930 B. 392 (F.B.). 

Sec. 42 . — Where a document purports to te 
a deed of adoption but is in reality a deed of 
gift and is stamped as an authority to adopt, if 
the Collector validates and certifies it under 
S. 42, his decision is final and binding and can- 
not be set aside by a Civil Court, iig T.C. 680 
(i)=-=iQ29 N. 272. S. 42 (2) has no application 
to a case where no duty and penalty have been 
le\ded in respect of a document by the lower 
Court. 1932 M. 765 = 63 M.L.J. 548. See also 
1938 Mad. 307 ; 1941 Lah. 65. 


S. 45] 
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(2) Every instrument so endorsed shall thereupon be admissible in evi- 
dence, and may be registered and acted upon and authenticated as if it had been 
duly stamped, and shall be delivered on his application in this behalf to the person 
trom whose possession it came into the hands of the officer impounding it or as such 
person may direct : 

Provided that — 

no instrument wliicli has heen admitted in evidence upon payment of 
duty and a penalty under section 35, shall be so delivered before the expiration 
of one month from the date of such impounding, or if the Collector has certified 
that its further detention is necessary and has not cancelled such certificate ; 

(b) nothing in this section shall affect the Code of Civil Procedure sec- 
tion 144, clause 3.^ * 

43. The taking of proceedings or the payment of a penalty under this Chapter 

T, ^ ^ respect of any instrument shall not bar the orose- 

agafn/rsVamp.laj!"' cution of any person who appears to have committed 

an offence against the stamp-law in respect of such 
instrument : 

Provided that no such prosecution shall be instituted in the case of any 
instrument in respect of which such a penalty has been paid, unless it appears 
to the Collector that tlic offence was committed with an intention of evading 
payment of the proper duty. ® 

44. (i) When any duty or penalty has been paid under section 35, sec- 

Persons paying duty or section 40 or section 41, by any person in^ 

penahy may rLover same in ^espect of an instrument, and, by agreement or under ’ 
certain cases. the provisions of section 29 or any other enactment in 

force at the time such instrument was executed, some 
other person was bound to bear the expense of providing the proper stamp for 
such instrument, the first mentioned person shall be entitled to recover from such 
other person the amount of the duty or penalty so paid. 

(2) For the purpose of such recovery any certificate granted in respect 

of such instrument under this Act shall be conclusive evidence of the matters therein 
certincd* 

(3) Such amount may, if the Court tliinks fit, be included in any order 
as to costs in any suit or proceeding to which such persons are parties and in which 
such instrument has been tendered in evidence. If the Court docs not include 

1 order, no further proceedings for the recovery of the amount 
shall be maintainable* ^ 

45 - (O Where any penalty is paid under section 35 or section 40, the Chief 


LEG. REF. 

' See now C.P. Code, Sch. 
Rule* 9. 


I, Order XIII 


NOTES. 

See- 43 : LAU.NcinNO of frosecution — Dmv 
OF CiOLLECTOR. Prima facie case, if surFiciEirr 
— The proviso to S. 43 requires tliat unless the 
Collector is satisfied that the offence was com- 
mitted with an intention of evading payment of 
the proper duty, no prosecution should be 
launched. The Collector cannot leave this 
question to the Court that is responsible for tr\'- 
the case. A prima facie case is not sufficient 
The section is mandatory in this respect. The 
Collector must himself record a finding that he 
is satisfied that such an intention existed. 1011 
A.M.L.J. III. ' 


44 . — S. 44 IS only intended to give a 
right to an innocent party, to recover the dut\' 
and penalty he is obliged to pay from the person 
or persons guilty of default. A co-cxecutant 
cannot therefore claim contribution from his co- 

excrutants 31 LC. 285-2 L.W. 1024. yee 
a/Ko 46 L. W . 470=1937 Mad. 763; 160 I. C. 

.r3“64?%37 ' = ' = 

Sec. 44 ( 5 ).— Where a mortgagee in a suit 
on mortgage paid the deficient stamp dtity on 
mortgage in order to get a decree but did not 
apply to the trial Court to include tlic amount 
so paid in the costs of the suit and brought a 
separate suit for recovering the sum. Held^ that 
the suit was not maintainable. .}9 A. 501 = 

• 927 A. 654. See also 160 I.G. 70=1936 .A.L.I. 
187=1 936 A. 151. 
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, Controlling Revenue-authority^ may, upon appli- 
to cation in writing made within one yea^ from'^rhe 

duty in certain cases. date OX the payment, relund such penalty wholly or 

in part. 

(2) Where, in the opinion of the Chief Controlling Revenue-authority, ^ 
stamp-duty in excess of that which is legally chargeable has been charged and 
paid under section 35 or section 40, such authority may, upon application in 
writing made within three months of the order charging the same, refund the 
excess. 


46. (i ) If any instrument sent to the Collector under section 38, sub-section (2), 
Non-liability for loss of lost, destroyed or damaged during transmission, the 

instruments sent under sec- person sending the same shall not be liable for such 
tion 38. loss, destruction or damage. 

(2) VN^en any instrument is about to be so sent, the person from whose 
possession it came into the hands of the person impounding the same, may require 
a copy thereof to be made at the expense of such first-mentioned person and authenti- 
cated by the person impounding such instrument. 

47. When any bill of exchange, ^[or promissory note] chargeable with the 

duty of one nana is presented for payment unstamped, 

payer to stamp person to whom it is so presented may affix thereto 

bills and promissory notes , * n • ^ ■% ' ^ 

received by him unstamped. ^he necessary adhesive stamp, and, upon cancelling 

the same in manner hereinbefore provided, may pay 
the sunl payable upon such bill ®[or note], and may charge the duty against the 
4)erson who ought to have paid the same, or deduct it from the sum payable as 
aforesaid, and such bill ^[or note] shall, so far as respects the duty, be deemed 
good and valid : 

Provided that nothing herein contained shall relieve any person from any 
penalty or proceeding to which he may be liable in relation to such bill ^[or note]. 

48. All duties, penalties and other sums required to be paid under this 

Chapter may be recovered by the Collector by distress 
Recovery of duties and and sale of the movable property of the person from 
penalties. ^vhom the same are due, or by any other process for 

the time being in force for the recovery of arrears of land-revenue. 

CHAPTER V. 


Allowances for Stamps in Certain Cases. 


49. Subject to such rules as may be made by the ^[collecting Government] 


leg. ref. . „ . , 

' In the North-West Frontier Province for 

«‘Chicf Controllincr . Revenue-authority read 

“Revenue Commissioner . See S- 6 (i) (r/) of 

North-West Frontier Province Law and Jusi^e 

RcKulation, 1901 ^ c' 

Code in this section. See 52 M. 1 — 115 1 C. 

Substituted for the words “promissory note 

or cheque” by Act V of 1927. 

3 Substituted for tlie words ‘ note or cheque 

by Act of 1927. 

^4 Xhe words “Local Government were sub- 
stituted for “Governor-General in Council” 

Act IV of I9i4> and word “collecting’ was 
substituted for ‘Local* by Government of India 
fAdantation of Indian Laws) Order, > 937 * 1 >^ 

S 49 , cl. (c) the word “cheques has been 
omitted by Act V of 1927 and the words p^'- 
able otherwise than on demand were added by 
Act V of 1927 - 


notes. 

Sec. 47 . — Sec. 47 docs not permit a bill of 
exchange being stamped by an intermediate 
holder of the bill who is neither the drawer nor 
the drawee in order to validate such bill and 
thereby enable himslf or a subsequent holder 
of the bill to sue the drawer. 86 I.C. 357 = 
1925 S. 241. 

Sec- 48 . — Where a document which is insulB 
ciently stamped has been impounded. Govern 
ment can pursue its claim against ihe estate of 
the deceased executant. 42 P.L.R. 413=1940 
Lah. 315 (S.B.). 

Secs. 48 and 58 . — A deed by which a person 
settles his property on his sons and arranges for 
its management is liable to stamp duty under 
.Arts. 48 and 58. 20 Lah. L.T. 5. 

Secs. 49 and 50 . — A person other than the 
purchaser of the stamp wasted can apply for 
refund. 116 I.C- 713— 1929 L. 332. 
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Allowance 

atamps. 


for 


sDo l H evidence to be required, or the enquiry 

to be made, the Collector may, on application made 
. „ , , ^ within the period prescribed in section 50 , and if he 

IS satisned as to the facts, make allowance for impressed stamps spoiled in the cases 
hereinafter mentioned, namely : — 

(a) the stamp on any paper inadvertently and undesignedly spoiled, obli- 
terated or by error in writing or any other means rendered unfit for the purpose 
intended before any instrument written thereon is executed by any person ; 

, , stamp on any document which is written out wholly or in part, 

but which is not signed or executed by any party thereto ; 

ir * exchange ^[payable otherwise than on demand! 

L J or promissory notes — 

u u stamp on ^[any such bill of exchange] *] signed by or on 

behall ol the drawer which has not been accepted or made use of in any manner 
whatever or delivered out of his hands for any purpose other than by way of tender 
for acceptance : provided that the paper on which any such stamp is impressed 
does not bear any signature intended as or for the acceptance of any bill of exchange 
*] to be afterwards written thereon : 

( 2 ) the stamp on any promissory note signed by or on behalf of the maker 

which has not been made use of in any manner whatever or delivered out of his 
hands : 

2 r* Stamp used or intended to be used for ^[any such bill of exchange] 

L j or promissory note signed by, or on behalf of, the drawer thereof, but which 
trom any omission or error has been spoiled or rendered useless, although the 
same, being a bill of exchange ♦], may have been presented for acceptance or 
accepted or endorsed, or, being a promissory note, may have been delivered to 
arl ' provided that another completed and duly stamped bill of exchange. 

ov promissory note is produced identical in every particular, except in the 

correction of such omission or error as aforesaid, with the spoiled bill, 2[**] or note* 
which— ^ stamp used for an instrument executed by any party thereto 

(i) has been afterwards found to be absolutely void in law from the beginning: 

- been afterwards found unfit, by reason of any error or mistake therein 

for the purpose originally intended : incxcm, 

( 3 ) by reason of the death of any person by whom it is necessary that it 
should be executed, without having executed the same, or of the refusal of any 

such person to execute the same, cannot be completed so as to effect the intended 
transaction in the form proposed : nxicnuca 

, ( 4 ) for want of the execution thereof by some material party, and his in- 

ability or refusal to sign the same, is in fact incomplete and insufficient for ffic 
purpose for which it was intended : lor tnc 

( 5 ) by reason of the refusal of any person to act under the same or to 

has been effiec'led^L^sime intended to be thereby effected 

a stamp of not less vaffie ° between the same parties and bearing 

W Js_ inadvertently and undesignedly spoil ed, and in lieu whereof anoth 

LEG. REF. 

* Vide note (4), p. 46O5. 

‘The words ‘‘or cheque” in S. 49. cl. (r) (,) 
in two places and in (r) (3) have been omitted 
by Act V of 1927. The word “cheque” in 

CCM ,— 585 


cr 


s. 49, cl. (c), and in three places in cl. (c) Cq) 
h^ been omitted by Act V of 1927. The words 
any such bilJ of exchans^es” were substituted 
o/tQ3 “any bill of exchange” by Act V 
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instrument made between the same parties and for the same purpose is executed 
and duly stamped : 

Provided that, in the case of an executed instrument, no legal proc'eeding 
has been commenced in which the instrument could or would have been given 
or offered in evidence and that the instrument is given up to be cancelled. 

Explanation . — ^Xhe certificate of the Collector under section 32 that the 
full duty with which an instrument is chargeable has been paid is an impressed 
stamp within the meaning of this section. 


. ^ , 50. The application for relief under section 49 

3ecU?S“h/“.o'bl"made’: made within the following periods, that is to 

say, — 


(i) in the cases mentioned in clause (d) (5), within two months of the date 
of the instrument : 


(2) in the case of a stamped paper on which no instrument has been executed 
by any of the parties thereto, within six months after the stamp has been spoiled : 

(3) in the case of a stamped paper in which an instrument has been exe- 
cuted by any of the parties thereto, within six months after the date of the instrument, 
or, if it is not dated, within six months after the execution thereof by the person 
by whom it was first or alone executed : 

Provided that, — 

(a) when the spoiled instrument has been for sufficient reasons sent out of 
British India, the application may be made within six months after it has been 
received back in British India : 


{b) when, from unavoidable circumstances, any instrument for which another 
instrument has been substituted cannot be given up to be cancelled within the 
aforesaid period, the application may be made within six months after the date 
of execution of the substituted instrument. 

51. The ^Ghief Controlling Revenue-authority ®[or the Collector if em- 

powered by the Chief Controlling Revenue-authority 
Allowance in case of printed behalf] may, without limit of time, make allow- 

forms no longer required by Stamped papers used for printed forms of 

Porauons. instruments ^[by any banker or] by any incorporated 

company or other body corporate, if for any sufficient reason such forms h^ve 
ceased to be required by the said ^[banker] company or body corporate: provided 
that such authority is satisfied that the duty in respect of such stamped papers has 

been duly paid. 

When anv person has inadvertently used, for an instrument charge- 

52. ^a) vvnen a y p ^ stamp of a description other than 

Allowance for misused that prescribed for such instrument by the rules made 
stamps. under this Act, or a stamp of greater value than was 

necessary, or has inadvertently used any stamp for an instrument not chargeable 

with any duty ; or , 1 • j .. ..i j j 

(b^ when any stamp used for an instrument has been inadvertenUy rendered 

useless under section i5> owing to such instrument having been written in contra- 
vention of the provisions of section 13 ; 

the Collector may, on application made within she months after the date 
of the instrument, or, if it is not dated, within six months after the execution thereof 
bv the person by whom it was first or alone executed, and upon the instrument, if 
chargeable with the duty, being restamped with the proper duty, cancel and allow 
as spoiled the stamp so misused or rendered useless. 


LEG. REF. 

» In the North-West Frontier Province, for 
“Chief Controlling Revenue-authority’ 
^‘Revenue Commissioner '* — see S. 6 (i; 


read 
(d) of 


the North-Wesi Frontier Province Law and 
Justice Regulation, 1901 (VII of 1901), P. and 


N.W. Code. 

* Xhc words “or the Collector behalf” 

were inserted by Act IV of 1914, Sch. I. 

* These words [by any banker or] and f ban- 
ker] were inserted by S. 6 of the Ind an 
Stamp (Amendment) Act (V of 1906). 
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Allowance for spoiled or 53 * In any case in which allowance is made for 

mismcd stamps how to be Spoiled or misused stamps, the Collector may give in 

lieu thereof — ^ 

(a) other stamps of the same description and value ; or 

(A) if required and he thinks fit, stamps of any other description to the same 
amount in value ; or ^ 

in money, deducting one anna for 

each rupee or fraction of a rupee. 

54. When any person is possessed of a stamp or stamps which have not 

Allowance for stamps not ‘'"f- 

required for use. mtended, but for which he has no immediate use, the 

V * . Collector shall re-pay to such person the value of 

such stamp or stamps in money, deducting one anna for each rupee or portion of a 

rupee, upon such person delivering up the same to be cancelled, and proving to 
tile Collector s satisfaction — ^ ^ 

(a) that such stamp or stamps were purchased by such person with a bona 
Jide intention to use them ; and 

{b) that he has paid the full price thereof ; and 

(c) that they were so purchased within the period of six months next 
preceding the date on which they were so delivered : 

Provided that, where t^he person is a licensed vendor of stamps, the Collector 
may, if he thinks fit, make the repayment of the sum actually paid by the vendor 

55 - When any duly stamped debenture is renewed by the issue of a new 

- Allowance on renewal of the same terms, the Collector shall, upon 

certain debentures. application made within one month, repay to the neiSon 

•1 .1, ^1 the stamp L the 

original or on the new debenture, whichever shall be less : ^ 

the original debenture is produced before the Collector and 
cancelled by him in such manner as the t[ Provincial Government] may direct 

Explanation.— K debenture shall be deemed to be renewed in the same 
terms within the meaning of this section notwithstanding the followin^r changes 

(a) the issue of two or more debentures in place of one origTnal debenture 
the total amount secured being the same ; ° ^uemure, 

(h) the issue of one debenture in place of two or more original debentures 
the total amount secured being the same ; ^ 

.1. the substitution of the name of the holder at the time of renewal for 

the name of the original holder ; and xul 

(rf) the alteration of the rate of interest or the dates of payment thereof. 

CHAPTER VI. 

Reference and Revision 


Control of and statement 
of case to, Chief Controlling 
Revenue authority. 


powers exercisable by a Collector 

of fhr Chapter V *[and under clause (a) 

of the first proviso to section 26] shall in all cases be 

lmhoHt‘y.^ ^Ghief Controlling Revenue- 


LEG. REF. 

• Substituted for ‘Governor-General in Coun- 
cil* by Government of India (Adaptation of 
Indian Laws) Order, 1^37. 

• These words and figures were inserted by 

S. 7 of the Indian Stamp (Amendment) Act 
(XV of 1904). '' 

• In the North-West Frontier Province, in 
Si. 5® and 57, for “Chief Controlling Revenue- 
authority*’ read wherever they appear “Revenue 


t^n /'VTT Province Law and Justice Regula' 
tion (\II of 1901), P. and N.W. Code. 

- OTES. 

II 34 cited under S. 40. 

Under S. 56, the High Court can deal only with 
those instruments which are already in existence 

Tu subject of action by 

the Collector. 12 A.L.J. 47-37 A, J25 (F.B.L 
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(2) If any Collector, acting under section 31, section 40 or section 41, feels 
doubt as to the amount of duty with which any instrument is chargeable, he may 
draw up a statement of the case, and refer it, with his own opinion thereon, or 
for the decision of the Chief Controlling Revenue-authority. 

(3) Such authority shall consider the case and send a copy of its decision to 
the Collector, who shall proceed to assess and charge the duty (if any) in conformity 
with such decision. 

Statement of case by Chief 5*7. (1) The Chief Controlling Revenue-authority 

Controlli^ Revenue a^ho- may state any case referred to it under section 56, 

c7urt o“'^udic?al“'^Gommit sub-section (2), or otherwise coining to its notice, and 
sioner’s Cotirt. refer such case, with its own opimon thereon; — 

(a) if the case arises in the Province of Madras or in Coorg, to the High 
Court at Madras ; 

(6) if it arises in the Province of Bombay, to the High Court at Bombay ; 

(c) if it arises in Sind, to the Judicial Commissioner’s Court ; 

(d) if it arises in Agra or in Ajmer- Merwara, to the High Court at Allahabad; 

(e) if it arises in Oudh, to the Chief Court ; 

(f) if it arises in Bihar or in Orissa, to the High Court at Patna; 

(5) if it arises in the Punjab, the North-West Frontier Province, British 
Baluchistan, or Delhi, to the High Court at Lahore ; 

(/t) if it arises in the Central Provinces and Berar, to the High Court at 
Nagpur, and 

(1) if it arises in any other part of British India, to the High Court at 
Calcutta.] 

(2) Every such case shall be decided by not less than three Judges of the 

High Court, Chief Court ^[or Judicial Commissioner’s Court] to which it is 

referred, and in case of difference the opinion of the majority shall prevail. 


LEG. REE. 

1 Present els. (a) to (i) of S. 57 were substitu- 
ted for old els. (a) to (<•) by A.O., i 937 - 
* Omitted and inserted by A.O., i 937 * 

NOTES. 

Sec. 56 ( 2 ).— S. 56 (2) confers ve^ wide 

controlling powers on the Chief Controlling 
Revenue-authority and the power can be exer- 
cised even before the stamp duty is paid. 13 
L • 7 ^’\=iQ '\-2 L. 495 (F.B.). See also 20 l.ah. 

L T. 126. In revision the Financial C^mnnis- 
sioner has to satisfy himself not 
of the Collector is exactly that 

Commissioner should deci- 

the first instance but that Ae ColIe^cto^s^d^^ 

Sion has been made rc^ ^ y 

Financial Commissionej^^h|s 

pass ‘*of^the'*^Fin^*cial Commissioners 

instructions Chap. 3 of Part i-B 

of thc*Tpunjab Sramp Manual require Gommi^ 
loners in the first instance to entertain such 
petitions and to forward them to the Court o£ 
the Financial Commissioner with their opinion 
thereon. 20 L.L.T. 108 = 43 P-L.R- 294. 

Sec. 57 : Sope op Section.— S. 57 
used for obtaining an opinion from the Fligti 

Court on questions of a Govern 

arising out of any particular case. If the Go\ern 

mern^dSres legaradyice upon 

tion it can obtain it by consultmg the law 
officers of the State or by obtaining s^h other 
advice as may be desirable. Board 

of Revenue made a reference whether a certain 


type of document called Ivlarine Insurance 
policy represented by a blank form attached to 
the statement of affairs should be stamped with 
duty payable under Art. 47-A (i) (*i) of Sch. I 

to the Stamp Act or duty under Art. 62-G of the 
said Schedule or with some other or what duty, 
held, that the reference was incompetent. 33 G. 
W.N. 1174=19290. 799. Before the Revenue- 
authority can refer to the High Court a case 
‘otherwise coming to its notice the Revenue- 
authority should be faced with the duty of de- 
posing of the case, as indicated by the conclud- 
ing words of S. 59 * ^ document was brought 

to the Collector for his opinion under S. 31. He 
made an order that it was chargeable under 
Art. 40, cl. (6). The parties applied to the 
Board of Revenue to override that ruling and the 
Board made a reference to the High Court. 
Held, that the reference was incompetent. The 
Collector did not state a case to the Board and 
so S. 56 (2) did not operate to impose any duty 
on the Board of Revenue with reference to the 
instrument, and as the Collector did not exercise 
his powers under S. 33 to impound the instru- 
ment, the Board of Revenue had no controlling 
power over the Collector at that stage. So the 
Board was not competent to make the reference. 
59 C. 1 1 71 =36 C. W.N. 502=1932 G. 736. If 
a deed does not mention the value of the pro- 
perty it does not require a stamp. 119 I.C. 
680 (i) = i929 N. 27a. Reference — Certificate 
by Collector after levy of deficit duty. 40 A. 
128=16 A.L.J. 49 (F.B.). Abstract quesdons 
cannot be referred by the Chief Reve ue-auth^ 
rity when there is no pending case before it 
See 27 Bom.L.R. 1273=1926 B. 51 (F.B.)J 7 N<. 
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Power of High Court, [*3 
Chief Court [or Judicial Com- 
missioner*s Court] to call for 
further particulars as to case 
stated. 


If the High Court, ^[*] Chief Court ^[or Judicial Commissioner’s Court] 

is not satisfied that the statements contained in the 
case are sufficient to enable it to determine the questions 
raised thereby, the Court may refer the case back to 
the Revenue-authority by which it was stated, to make 
such additions thereto or alterations therein as the Court 
may direct in that behalf. 

59 ' (*) The High Court, [*]2 Chiej Court, “[or Judicial Commissioner’s 

« , • j- ■ r- Court], upon the hearing of any such case, shall decide 

questions raised thereby, and shall deliver its 
judgment thereon containing the grounds on which 

such decision is founded. 


(2) The Court shall send to the Revenue-authority by which the case was 
stated a copy of such judgment under the seal of the Court and the signature of 
the Registrar ; and the Revenue-authority shall, on receiving such copy, dispose 
of the case conformably to such judgment. 


60. (i) If any Court, other than a Court mentioned in section 57, feels 

doubt as to the amount of duty to be paid in respect 
of any instrument under proviso {a) to section 35, 
the Judge may draw up a statement of the case and 
refer it, with his own opinion thereon, for the decision 
6f the High Court, ![♦] Chief Court *[or Judicial 
Commissioner’s Court] to which', if he w'ere the “[Chief Controlling Revenue-autho- 
rity], he would, under section 57, refer the same. 


Statement of case by other 
Ck)urts to High Court, [*] 
Chief Court [or Judicial Com- 
missioner’s Court.] 


(2) Such Court shall deal with the case as if it had been referred under 
section 57, and send a copy of its judgment under the seal of the Court and the 
signature of the Registrar to the “[Chief Controlling Revenue-authority] and another 
like copy to the Judge making the reference, who shall, on receiving such copy 
dispose of the case conformably to such judgment. 

(3) References made under sub-section (i), when made by a Court sub- 
ordinate to a District Court, shall be made through the District Court and when 
made by any subordinate Revenue Court, shall be made through the Court ’imme- 
diately superior. 


LEG. REF. 

* Omitted and inserted by A.O., 1937. 

* In the North-West Frontier Province, the 
Chief Controlling Reveuue-authority is the 
Revenue Commissioner — see S. 6 (1) (</) of the 
North-West Frontier Province Law and Justice 
Regulation (VII of 1901), P. and N.W. Code. 

NOTES. 

L.R. 26 ; 23 A. 213 (F.B.) ;8 O.W.N. n6 = 
1931 O. 99 ; 15 L. 762= 1934 L. 666 (S.B.). 

Sec. 58 . — See 20 Lah.L.T. 3 cited under S. 48 
supra. 

Sec. 59 . — See 1932 C. 736 cited under S. 57, 
supra. 

Sec. 60 . — It is only where and when the 
Judge making the reference has any doubt that 
the matter can be referred. [ii M. 38 (F B ) 
Foil.] t35 I.C. 200 (i)=i932 L. 172 (F.B.).’ 
An appellate Court has no power to make a 
reference. S. 60 applies only to trial Courts 
which may feel a doubt at the stage of admission 
of a document as to whether it is or it is not 
properly stamped, and such Court can refer the 


matter to the High Court. After the document 
has been admitted by the trial Court, if the 
appellate Court has any doubts about the matter 
and desires to take any action, the proper 
course is to proceed under S. 61 (2) of the Act. 
^935 3^2 — 68 M.L.J. 267. A reference 

made under S. 60 (i), docs not abate or become 
incompetent by reason of the death of the party 
who has executed the document which has given 
rise to the reference. 17 Pat. 95=18 Pat L T 
933=1937 P-W.N. 962=1938 Pat. 33 (.S.B.). 

oecs. 60 and 40 - — Reference under S. 60 
— Sr.ACR, WHRN TO DE MAHE. — The proper time 
for making a reference to the High Court under 
S, 60 is before the Oourt passes an order im- 
Doundint; the dorunnent. But where this is not 
done ^rid the document is impotinded and 
the Collector's certificate obtained under 
S. 40 f I ) (n) of the Act, the Court cannot 
thereafter make the referenre to the Hicjh Courts 
It would amount to reopening a question which 
become conclusive. 15 I.,uck. 31 8=* 1940 
O.W.N. t8. Se£ also 1938 O.W.N. 9832=1938 
Oudh 2126 (F.B.)* 
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6 i. (i) When any Court in the exercise of its civil or revenue jurisdiction 

Revision of certain decision, 

of Courts regarding^ the suffi- Cihapter ^11 or Chapter XXXVI of the Code of Gri- 
cicncy of stamps. minal Procedure, i8g8, makes any order admitting 

. . any instrument in evidence as duly stamped or as not 

Inquiring a stamp, or upon payment of duty and a penalty under section 35, the 
Court to which appeals lie from, or references are made by, such first-mentioned 

Court may, of its own motion or on the application of the Collector, take such 
order into consideration. 


(2) If such Court, after such consideration, is of opinion that such instru- 
ment should not have been admitted in evidence without the payment of duty 
and penalty under section 35, or vdthout the payment of a higher duty and penalty 
than those paid, it may record a declaration to that effect, and determine the 
amount of duty with which such instrument is chargeable, and may require any 
person in whose possession or pow'er such instrument then is, to produce the same, 
and may impound the same when produced. 

(3) When any declaration has been recorded under sub-section (2), the 
Court recording the same shall send a copy thereof to the Collector, and, where 
the instrument to which it relates has been impounded or is otherwise in the pos- 
session of such Court, shall also send him such instrument. 

^4) The Collector may thereupon, notwithstanding anything contained ill 
the order admitting such instrument in evidence, or in any certificate granted 
under section 42, or in section 43, prosecute any person for any offence against 
the Starnp-Iaw which the Collector considers him to have committed in respect 
of such instrument : 

Provided that — 


(fl) no such prosecution shall be instituted where the amount (including 
duty and penalty) w'hich, according to the determination of such Court, was 
payable in respect of the instrument under section 35, is paid to the Collector, 
unless he thinks that the offence was committed with an intention of evading payment 
of the proper duty ; 


NOTES. 

Sec 61 . — Where the duty and penalty paid 
is sufTicient and the document has been properly 
admitted in evidence unHcr S. 35, no declara- 
tion in respect of that document can be made 
under S. 61. ii O.VV.N. 258=1934 O. 344- 
A letter from the Chief Inspector of Stamps is 
sufficient compliance with all that is required by 
the Legislature in the matter of S. 6i ( 0 * A 
regular application in the form of a revision by 
the Collector is not necessary. *942 A.L.J. 87 
= 1942 O-W.N. 97. Document not duly stamp- 
ed .\dmittcd in evidence — Not to be question- 

ed later. 1923 N. 109 ; 1935 A.L J. 651. As to 
what amounts to an order admitting a docu- 
ment in evidence, srr 165 I.C. 95=1936 Pesh. 
186. Where a Collector refers a matter to the 
Court for acting under S. 61, there is nothing 
in the Act which requires the issue of notice to 
the person. The question of prosecution is for 
the Collector to decide upon, irrespective of 
action by the Court. 93 I.C. 909 (1)5=1926 O. 
397. When a case is reported under S. 61, the 
Collector must first insist on the payment of the 
deficiency reported by the Civil Court, and 
uoless he decides to move the High Court to 
revise the declaration made by the reporting 
Court, he must proceed to decide on the 
penalty. He may also very properly give 
notice that unless the deficiency is paid in a 


reasonable time to be fixed by him, the maxi- 
mum penalty will be assessed. 13 L.L.T. 32. 
Where an order is obtained under S. 61 at the 
instance of the Collector and no steps are taken 
to have it set aside, no decision given by the 
High Court in a reference under S. 57 can 
have any effect in law as the decision at the 
instance of the Collector is final. There is 
no case within the meaning of S. 57 (i), for 
the term *case’ in S. 57 (i) refers only m a case 
as yet undecided by a competent authority, and 
the decision to be given by the High Court 
under sub-s. (2) must clearly be a decision 
on which action can be taken if thought fit. 
18 L. 762=1934 L. 666 (S.B.) See also 1939 
A.M.L.J. 125. The Civil Court is the final 
authority as to stamp duty; the Collector has 
the final decision as to the penalty to be levied. 
13 L.L.T- 32. Admission of document by trial 
Court — Appellate Court having doubt as to 
proper stamp duty — Reference under S. 60 — ■ 
Competency. 68 M. L. J. 267. Document 
produced and admitted — Judgment delivered — 
Subsequent impounding of document — Power of 
Court — Proper procedure. See 46 L.W. 470 = 
1937 Mad. 763. 

Under this section Court has not only to 
declare the proper stamp duty, but also de- 
termine the amount of penalty. 63 G. 1098= 
40 C.W.N. 1320=193603. 556. 
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( 6 ) except for the purposes of such prosecution, no declaration made under 
mis section shall affect the validity of any order admitting any instrument in evi- 
dence, or of any certificate granted under section 42. 

CHAPTER VII. 

Criminal Offences and Procedure. 

Penalty for executing, etc., ^ \ * 

instrument not duly stamped. (*) Any person — 


NOTES. 

Sec. 62 .* Construction of Section. — The 
Stamp Act is a fiscal enactment, and must be 
strictly construed; and before any person can 
be punished, the procedure prescribed by the 
Act must be strictly followed. On the dis- 
covery of a not duly stamped instrument, the 
procedure laid down in S.37 (old Act) should be 
followed. For criminal prosecution there must 
be an intention to evade the stamp law. 8 G. 
259; 10 C.L.J. 365. Dishonest intention 

being the gist of the offence under S. 62, it is 
not open to a Magistrate to find that there was 
absence of dishonest intention and at the same 
time warn the accused not to do the act in 
future. 25 A.L.J. 401 = 1927 A, 238. A penal 
Act must be read as favourably as possible to 
the subject. 7 A.LJ. 180. Sfe 140 I. C. 192 = 9 
O.W.N, 852. As to essentials of offence under 
this section and S. 60 , rre 18 Cr.l^.J. 725 = 40 I. 
G. 725=21 G.W.N. 758. Signing improperly 
stamped instrument as a witness, is not punish- 
able. 17 L. 223=162 I.G. 774=1936 L. 449 
(S.B.). 

Proof of intention to evaoe payment op 
STAMP DUTY. — 54 I.G. 406=21 Cr.L.J, 54J 
a P.L.T. 623 = 64 I.G. 286. But see 24 A.L. 
J. 358 = 93 I.G. 694. Where it has been held 
that the mere signing otherwise as a witness of 
an instrument chargeable with duty without 
the same being duly stamped is an offence. 
No question of intention arises. 24 
358. i're aho 1934 A.L.J. 582=1934 A. 201; 
93 I.G. 694=1926 A. 389. Intention to avoid 
payment of stamp is not an essential ingredient 
of the offence tle?cribcd in S. 60 of Act I of 
1870. But such intention is the essential in- 
gredient of the offence made punishable by S. 
63 of that Act. 12 M. 231; I Weir 903. Pro- 
vided that the prosecution be duly instituted, 
the intention of the party prosecuted to evade 
the stamp-duty or otherwise is immaterial for 
the purp,>sc of securing his conviction. L.B.R. 
(1872-1892) 623; 150 I.G. 672^1934 A. 201. 

No. fraudulent intent need be proved for a 
conviction under S. 62. But the section must 
be read with S. 43, and no prosecution should 
be started when the duty and penalty have been 
paid, except in case of fraud. But though the 
duty and penalty have not been paid °if the 
document cannot be impounded, a prosecution 
under S. 62 should be compounded for pay- 
ment of duty plus a sum which may reasonably 
be imposed as penalty, when there is no reason 
to believe a fraudulent mind. 13L.L.T. lO. 

Jurisdiction. — As the Stamp Acts of 1869 
and 1879 recognise the Gollcctor as prim.arily 
responsible for the institution -of prosccut.ons 
for offences against them, he should not himself 
try, in his capacity as a Magistrate, a person 
charged with an offence under that Act. 2 A 
806. Seg also 2 Gr.L.J. 468. 


Gompetency op Prosecuting Magistrate to 
TRY Offenders — Procedure.— A Magistrate, 
authorised by the Gollcctor of a district to pro- 
secute offenders against the Stamp law, is not 
competent to try them for the same offence. 3 
G. 622; 1884 A.W.N. 37. 

Penalty. — For the purpose of ascertaining 
whether any and what penalty should be impo- 
sed, a Magistrate is bound to consider the 
question whether a person, prosecuted under 
this section, had any intention to defraud the 
Government by evading payment of stamp duty. 
2 G. 399 (F.B.); 2 Gr.L.J, 468. Where a per- 
son is convicted of the abetment of an offence 
under S. 61 for not fixing a stamp to an ack- 
nowledgment signed by a debtor in his account 
books, the amount of fine inflicted should not 
be excessive but proportionate to the fi-audulent 
intent of the offender. 1885 A.W.N. 30. 

Acceptor of unstamped Recf.ipt — Liabi- 
lity. — 7 M. 71; 7 3.82. The mere fact of 

the acceptance of an insufficiently stamped in- 
strument cannot amount to an abetment oi 
the offence under S. 61. A.W.N. (1883) 145. 
[R. 20 A. 440.] Sre also A.W.N. (1884) 37 * 
The mere receipt of an unstamped khata does 
not constitute an offence under S. 61. Rat. Un. 
Gr. G. 882; Gr. Rg. 47 of 93. (7 M. 171, 

Foil.) As to granting of unstamped receipt 
without criminal intention, see 2 Pat.L.T. 623 
= 64 I.C_. 286. Voucher by one servant to 

another with respect to money belonging to the 
master is not receipt that requires stamp. 18 
968 = 42 I.G. 328; 4 O.L.J. 490. As to 
liability of creditor for instrument not duly 
stamped, see 1934 N. 231. 

Mf.aning of Terms.— ‘‘Accepting*’ is a techni- 
cal^ term and does not apply to the mere 
taking of a promissory note in one’s favour 
from the debtor. ‘‘Presenting” like “accepting” 
is a technical term and is so used in S. 62 of 
the Act. U.B.R. (1892-1896), Voi. I, p. 312. 
‘.‘Accepting” does not mean “receiving” but 
“executing as acceptor”. U.B.R. (1892-1896), 
Vol. I, p, 31 1. The term “accepting” in S. Gi 
does not mean “receiving”, but “executing as 
an acceptor.” The mere receiver of a pro- 
note not duly stamped doe.s not render himself 
liable to the penalities under the section. 20 
A. 4^0 = 24 W.R. (Gr.) I. See also 12 P.R. 
1887 (Gr); 7 M. 71^1 Weir 902; 18 P. R. 

See also cases under “abetment 


1695 tCr.). 
of ofTcnce/* 
than as a 

wriiiiinr of 


a 


The words 
witness’^ in 
a person’s name 


signin€j otherwise 


S. 6i incKidcs the 
^ me by himself, or 

by 111$ authority^ with the intention of aulhen- 
ticatini; a document as being that of the 
person wliosc name is so written. 27 O. 324 
“4 O.W-N- The term person’* used 

in Ss. 61 and 64 includes the members of a 
trading partnership. 1903 A.W.N. 173. The 
execution of a document^ which on il3 face 
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{a) drawing, making, issuing, endorsing or transferring, or signing otherwise 
than as a witness, or presenting for acceptance or payment, or accepting, paying 
or receiving payment of, or in any manner negotiating, any bill of exchange ^[pay- 
able otherwise than on demand] *[*] or promissory note without the same being 
duly stamped ; or 

(b') executing or signing otherwise than as a witness any other instrument 
chai'geable with duty without the same being duly stamped ; or 

(«r) voting or attempting to vote under any proxy not duly stamped ; 

shall for every such offence be punishable with fine which may extend to 
five hundred rupees : 


LEG. REF, 

>The words ‘‘payable otherwise than on de- 
mand” added by Act V of 1927. 

*The word “cheque” has been omitted by 
Act V of 1927. 

NOTES. 

requires to be, and is not stamped, cannot be 
said to be an “act, contrivance, or device 
not specially provided for’* within the mean- 
ing of S. 67, because where the document 
is what on its face purports to be the act 
of the executant, if punishable at all, is 
provided for under S. 61 and cannot, there- 
fore, fall under S. 67: 23 M. 155=1 Weir 

907. Unstamped receipt issued by an unau- 
thorised gomastha. 8 G.W.N. 378. Where 
a clerk signs a firm’s name under the autho- 
rity of the firm, it makes little difference that 
he wrote the letters to the dictation of the 
Manager and he may be properly convicted 
under S. 61. 27 Cal. 324=4 C.W.N. 440. No 
rosecution lies under S. 61 against the 
older of an insufficiently stamped pro note. 
But the Collector, on the bond being impoun- 
ded and send to him, can levy the penalty 
under S. 37. 40 P.R. 1886 (Cr.). 

Acknowledgment of receipt op Debt due 
B v Letter — Failure to properly stamp it.— 
Where a person acknowledges by letter the 
receipt of money in satisfaction of a debt for 
more than Rs. 20, the letter is a receipt and 
it as such chargeable with duty and the ^ per- 
son signing it otherwise than as a witness 
without its being properly stamped is liable 
to be convicted under S. 61 of the Act. 8 M. 
ii = i Weir 902 (F.B.); i Weir 903=11 M. 

329; 1885 A.W.N. q66. . 

Term “receipt” explained. — 1 Weir 901; 

1903 A.W.N. 174 ; Ibid., * 73 * 

Other Illustrative C.^^ses. — An agre^ 
ment to lease by which no rent xs reserved 
and no premium paid or money advanced is 
not incKicled in the Schedule to this Act and 
so docs not require a stamp. The executant 
of such a document cannot be convicted under 

S. 62 (*)• * Eat* L.J. 366 = 20 G.W.N. 923* 
There is nothing in the law which renders 
is obligatcry to execute a charter party in 
duplicate; but when the parties think proper 
to execute it in duplicate, they commit an 
offence punishable under .S. 61, if they fail 

to stamp the counterpart as prescribed in the 

schedule. L.B.R. (1872-92) 623. The mere fact 
that they have intended it to be used merely 
as a private copy cannot alter its nature or 


make it any the less a duplicate or counterpart 
if it is duly signed. (1872-1892) L.B.R, 623. 
Award in partition — Libility to stamp^Signa- 
ture of arbitrator — Offence. See 46 All. 5^ 
Sale of Court-fee stamps without licence, if 
offence. See 4 All. 216 (F.B.). Compromise 
petition to Court — Necessity for Gourt-fcc 
stamp and not general stamp. 42 I.G. 1008= 
4 o All. 19. . . <• 

Abetment of Offence,— The conviction of 
a person, who merely received a promissory 
note executed on plain paper, in his favoui% 
of abetment of the offence under S, 61. is bad 
in law. I.N.L.R. 163. The mere receipt of 
an unstamped instrument does not constitute 
the offence of abetment of the execution of 
instrument. U.B.R. 1904 and Q.r., Stam^, l 
r? Bom. 82; 20 All. 440 and U.B.R. (loQ** 
1896) 313. Ref.]8A. 18=1885 A.W.N. 317. It 

is not abetment of the execution of an un- 
stamped instrument to receive it, any more 
than acceptance of stolen property is abtement 
of theft. 7 Bom. 82. The act of the person 
receiving the unstamped document may 
amount to abtement of an offence under S. 
61 and would then be an act provided for 
bv’ any other law for the time being in force, 
namely the Penal Code, and is, therefore, 
beyond the scope of S. 67 of the Act. 23 Mad. 
155=3:1 Weir 907. 

Sanction of Collector. — The Act does not 
require intention to be proved as a part of an 
offence under it, but in order to prevent 
indiscriminate prosecutions, it confines the 
power of instituting the prosecutions to the 
Collector, and instructs him to excrewe it 
when it appears to him that the offence had 
been committed with an intention to evade 
payment of the proper duty. 7 Mad. 537— 

I Weir 899. See also 24 W.R. (Gr.) z ; 
12 Mad. 231 = 1 Weir 903. Again it is not 
necessary in proceedings under the Act that the 
document should be impounded under S. 33. 
U.B.R. (1892-1896), Vol. I. p. 318. 

Secs. 62 and 65 . — Passing unstamped 
receipt — Failure to give proper receipt on 
demand — Offence. 146 I.C. 807 = 35 Bom. L.R. 
981 = 1933 Bom. 462. 

Sec. 62 , ( 1 ) (b). — Where there is genuine 
doubt regarding stamp duty payable, nominal 
fine should suffice. 146 I.C. 559=10 O.W.N. 

997 = *933 O. 461. 

Secs. 62 (b) and 64 (a) — Offences under 

the t\vo sections distinct — Complaint under 
S. 64 (A) — Conviction under S. 62 (B).— -Pro- 
cedure, 146 I.C. 1055= 1933 Lah. 959. 
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Provided that, when any penalty has been paid in respect of any instru- 
ment under section 35, section 40 or section 61, the amount of such penalty shall 
be allowed in reduction of the fine (if any) subsequently imposed under this section 
in respect of the same instrument upon the person who paid such penalty. 

(2) If a share-warrant is issued without being duly stamped, the Company 
issuing tlie same, and also every person who, at the time when it is issued, is the 
managing director or secretary or other principal officer of the Company, shall be 
punishable with fine which may extend to five hundred rupees. 

63. Any person required by section 12 to cancel an adhesive stamp and 

, failing to cancel such stamp in manner prescribed by 
cancel section, shall be punishable with fine which may 

extend to one hundred rupees. 

ply wAh’'pro^°SJm°of'«cri™n _ ® 4 - Any person who, with Intent to defraud the 

ay. Government)^— 

{a) executes any instrument in which all the facts and circumstances required 
by section 27 to be set forth in such instrument are not fully and truly set forth ; 
or 


{b) being employed or concerned in or about the preparation of any instru” 
ment, neglects or omits fully and truly to set forth therein all such facts and cir" 
cumstances ; or 

(c) does any other act calculated to deprive the Government of any duty 
or penalty under this Act ; ' 

shall be punishable with fine which may extend to five thousand rupees. 

Penalty for refusal to give 

receipt and for devices to 65. Any person who, 

evade duty on receipts. 


NOTES. 

Sec. 64 . — Scope of the Section.— Essen- 
tials of conviction under the section. 108 I.C. 
427 = 29 Cr.L.J. 397; I Weir 905. Mortgage 
property sold not setting forth mortgage 
amount as part of the consideration — Non- 
payment of stamp duty on mortgage amount 
is an offence. 19 N L.J. 259. Fraudulent inten- 
tion has necessarily to be established for a 
conviction under S. 64. There is a strong 
presumption that a person will not expose him- 
self to the penalty for fraud in a case in which 
he is not interested. It lias also to be presumed 
that what ts done openly is not done fraudu- 
lently. 13 E.E.'I”. lO. Sff rt/fo *933 Lah. 959. 
Person in whose favour the document is execu- 
ted is not hit by S. 64 (a). 1929 Cr. C. 

3 "i 9='929 C:al. 723. But see also 19 N.L.J. 259 
^Person bringing about a sale-deed and arran- 
ging for its wording and paying registration 
ch.orges is a “person concerned in or about its 
preparation” within cl. ih) of S. G-j. and will 
be liable as such). 19 N.L.J, 239. Each of the 
entries of receipts over Rs. 20 in Sk sari hat \c(t 
in the hands of debtor must be stamped as a 
receipt. 35 All. 290=11 A.L.J. 309. On this 
.section, see also 12 Mad. 231 = 1 Weir 903* i 
Weir 97: 19 Cr.I..J. 5«5 = 45 T.C. 275 (Or.) 

(prool of fraufluirnt infcnt i.s necessary); 44 Cal. 
3^2 ! =24 C. L.J. 441 ('^Any other Act/* meaning 

Sec. 64 (a). — For conviction under this 
section a proof of intent to defraud js neces- 
sary 146 I.C. tor, 3- '933 Lah. 959: 13 L.L.T. 
lo. In order to maintain a conviction under 
S. 64, it is^ necessary to prove intent to 
defraud. This intent can only be inferred from 
the circumstances. Where there was no sccrccy 

C.C.M .— 586 


about the preparation of a document which 
was described and registered as a will, an 
intent to defraud cannot be inferred although 
the document is in reality a deed of settlement. 
42 P.L.R. 215=1940 Lah. 274. See also 1937 M. 
W.N. 867. The fact that a man sells his property 
for less than it is worth cannot be an offence 
under S. 64 (a), unless it is proved that the 
consideration quoted in the deed of sale is not 
the real consideration but something else, and 
that the intention or effect was to defraud 
Government of stamp revenue. The market 
value of the property is irrelevant. *937 M. 
W.N. 1071. 

Sec. 65 . — CoNDiTfONS to dring an Instru- 
ment UNDER S. 64. — 1884 A. W.N. 164. See also 
U.B.R. (1892-1896), Vol. I, p. 303 (execution 
of instrument of gift or settlement) ; 10 A.L.J. 
309 = 35 All. 390 ; 32 All. 171 ; 44 Cal. 321. 
The failure of the creditor to affix such stamp 
is not an offence under S. 64. 1884 A. W.N. 
164. Where a person neither refuses nor neg- 
lects to give a receipt nor with intent to defraud 
the revenue gives a receipt for less than Rs. 20 
when he has received more, nor with like 
intent separates or divides the money or 
property paid or delivered, he cannot be 
convicted under 8.64 of the (old) Act. 8 M. 
ii = i Weir 902 (F.B.). See also 1903 A. W.N. 
173. The term “receipt” expiaiued. l 
Weir 901; 1903 A..NW. 1 74. See also under 
Ss. 62 and 64. Private persons cannot 
start prosecutions under this section. 104 I.C. 
io8=ic> 27 N. 202. Sanctiem of Collector 
is indispensable ; subsequent sanction cannot 
validate previously instituted proceedings. {Ibid.) 
Such a defect is not cured by S. 537 of the 
Code of Criminal Procedure {Ibid.). 
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(a) being" required under section 30 to give a receipt, refuses or neglects 
to give the same ; or 

(h) with intent to defraud the Government of any duty, upon a payinent 
of money or delivery of property exceeding twenty rupees in amount or value, 
gives a receipt for an amount or value not exceeding twenty rupees, or separates 
or divides the money or property paid or delivered ; 

shall be punishable with fine which may extend to one hundred rupees. 
Penalty for not making out 

policy or making one not duly 66. Any person who- — 

stamped. 

(a) receives, or takes credit for, any premium or consideration for any contmet 
of insurance and does not, within one month after receiving, or taking credit for» 
such premium or consideration, make out and execute a duly stamped policy of 
such insurance ; or 

(A) makes, executes or delivers out any policy which is not duly stamped 
or pays or allows in account, or agrees to pay or allow in account, any money 
upon, or in respect of, any such policy ; ^ 

shall be punishable with fine which may extend to two hundred rupees. 

67. Any person drawing or executing a bill of exchange ^[payable otherwise 

than on demand] or a policy of marine insurance 
Penalty for not dravying full purporting to be drawn or executed in a set of two or 

cies purporting to be in seL. ^ore, and not at the same time drawmg or execu g 

on paper duly stamped the whole number ol or 

policies of which such bill or policy purports the set to consist, shall be punis a 

with fine which may extend to one thousand rupees. 

Penalty for post-dating bills 

and for other devices to defraud 68. Any person who- — 

the revenue. , - . 

(a) with intent to defraud the Government of du^, 
any bill of exchange or promissory note bearing a date subsequen 
such bill or note is actually drawn or made ; or, 

(b) knowing that such bill or note has been so 

presents for acceptance or payment, or accepts, pays or receive p ym , 

bill or note, or in any manner negotiates the same , or 

(c) with the like intent practises or is ^"^fot'VheTime be?ne 

or device not specially provided for by this Act or any o er aw 

in force ; 

shall be punishable with fine which may extend to one thousand rupees. 


LEG. REF. 

'Inserted by Act V of 1927- 

NOTES. 

Refusinoto give Receipt— -U.B.R. (i»97- 

igoO.Vol I, p. 378: 7 

34 A 192 (refusal to give a second receipt), 
o AT T 0*7- iq I-C. 778=13 Cr.L.J. 122 

(receipt’" of money by money order— Necess.^ 
for frish receipt); 27 3=4 «<> 

mand of receipt) ; 23 B. 54 (memo, of rewipt 
of monev by third Person requires n^stamig, 
izi PR 10*5 (Cr.); 16 Cr.L.J. 787 — 31 l.C. 

5.3^38 ^P.VV.R. 19*5 (Cr.). (Collectors 

sanction is necessary). Ste also 9 ^ 7 - 

Secs. 67 and 68 : Scope and Application 
OF Sections — Illustrative Cases. — 9 13O 

TF B As to essentials of offence under o. 00, 
40 I.C. 7=5 = 2. C.W.N, 758; I Weir 907. 
Intention is essential to constitute offence under 


the section. 16 0.432; 23 M. 115: 21 C.W.N. 

68 (c).— The accused a money lender, 
was prosecuted under S* 68 (c) in rMpect of 

^^rtain entries in his account boolc* They rela- 
icd to loans advanced by him and were signed 
by the borrower. Held, that the Government 
had failed to prove any intention to defraud the 
Government duty. Simply because the effect 
of these entries is to deprive the Government 
of duty, it cannot be inferred that the accused 
intended to defraud Government. Where an 
Act of Parliament, makes an offence dependent 
on proof of intention, the Court must have 
proof of facts sufficient to justify it in com- 
ing to the conclusion that the intention existed. 
Inference from conduct though usual is never 
conclusive. I.L.R. (1938) Bom. 114=39 Bom.L. 
R. 1184=1938 Bom. 87. 
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rcIaSSg% Sjc*?f ?t?mps . ^ 9 * Person appointed to sell stamps who 

for unauthorised sale. disobeys any rule made under section 74 ; and 

(b) any person not so appointed who sells or offers for sale any stamp (other 
than a one -anna ^[or half an anna] adhesive stamp) ; 

shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both. 


70. (i) No prosecution in respect of any offence punishable under this Act 

or any Act hereby repealed shall be instituted without 
Institution and conduct the sanction of the Collector or such other officer as 
o prosecutions. ^[collecting Government] generally, or the Collector 

specially, authorises in that behalf. 


(2) The Chief Controlling Revenue-authority, or any officer generally or 
Specially authorised by it in this behalf, may stay any such prosecution or com- 
pound any such offence. 


(3) The amount of any such composition shall be recoverable in the manner 
provided by section 48. 

71. No Magistrate other than a Presidency Magistrate or a Magistrate whose 

Jurisdiction of Magistrates. f = MaRistrate of the 

72. Every such offence committed in respect of any instrument may be tried 

Place of trial district or presidency-town in which such instru- 

ment is found as well as in any district or presidency- 
town in which such offence might be tried under the Code of Criminia Procedure 
for the time being in force. 


CHAPTER VIII. 

Supplemental Provisions. 

73. Every public officer having in his custody any registers, books, records, 
T> , * . V. . papers, documents or proceedings, the insnection 

inspection. whereof may tend to secure any duty, or to prove or 

lead to the discovery of any fraud or omission in 
relation any diriy shall at all reasonable times, permit any person authorized 
in writing by the Collector to inspect for such purpose the registers, books, papers 

documents and proceedings, and to tcikc such notes and extracts as he may deem 
necessary, without fee or charge. ^ 


Powers to make rules re- 
latinq to sale of stamps. 


74. 


The *[coIlecting Oovernment,] 

make may rules for rcgulating- 


LEG. REF. 

• Inserted by Act V of rgo6. 

• Substituted for ‘Local Government* A O 
* 937 - 

• The words ‘subject to the control of the 
Governor-General in Council’ omitted by AOs 
* 937 - 

NOTES. 

Se c. 69 .-^Sfli-t.vo Stamp wiTHOtrr I.iofncp* 
Cr. Re^. 3 of 1887. The sale of Court-fee 
stamps without licence was no off- nee under 
Act XVIII of 1869, but was speciallv made so 
under S. 68 Act I of 1879. 4 A. ai6 (F.B.). 

See alfo 24 Mad. 319 (thief seUin? stamps stolen 
by him). Admission of a person, who is not a 


licensed vendor that hr, at the request of licen- 
sed vendor, made endorsement on and entries 
in sale register in respect of stamps sold by the 
latter is not sufficient evidence to hold that he 
abetted the ofTcnce ofa breach of R. it. framed 
under S. 7.^, within the meaning of S. 107. 
Feoal Code. 118 I.C. 206=1929 S. liB. 

W XT ■ OF C:OLl.FCrOR. 1883A. 

U.IN. 98, Private persons cannot start the 
prosecution. 9 .A.T.Cr.R. 2. See also 104 I.C. 
108=28 Cr.L.J. 780=1927 N. 202. 

Sec. 74 . — Rui f. iGmadetmdcr the Act and 
promulgated on 5th June, 1925, if retrospective 
m Its effect. See 94 I.C. 747=1926 S. 2ti. 
See also 118 I.C. 206=19298. 118. 
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Publication of rules. 


(«) the supply and sale of stamps and stamped papers, 

(1) the persons by whom alone such sale is to be conducted, and 

(r) the duties and remuneration of such persons : 

Provided that such rules shall not restrict the sale of one-anna »[or half an 
anna] adhesive stamps. 

75. The ^fcollecting Government] may make rules® to carry out generally 

the purposes of this Act, and may be such rules pres- 

Power to make rules gene- cribe the fines, which shall in no case exceed five hundred 
rally to carry out Act. rupees, to be incurred on breach thereof. 

76. *[ (i) All rules made under this Act shall be 

published in the Official Gazette.] 

(2) All rules® published as required by this section shall, upon such publi- 
cation, have effect as if enacted by this Act. 

«r76-A. ■^TThe Central Government, subject to the provisions of section 

124 (i) of the Government of India Act, 1935, and the 
Delegation of certain powers. Provincial Government, may by notification in t c 

Official Gazette,] delegate — 

{a) all or any of the powers conferred on it by sections 2 (9), 33 (S) W* 
70 (1), 74 and 78 to the Chief Controlling Revenue-authority ; and 

(6) all or any of the powers conferred on the Chief Controlling Revenue- 
authority by sections 45.(0 (2), 5 ^ (1) and 70 (2) to such subordinate Revenue- 
authority as may be specified in the notification.] 

77 Nothing in this Act contained shall be deemed to affect the duties 

77. iNouii g in enactment for the time being in force 

Saving as to court-fees. relating to court-fees. 

78 Every Provincial Government shall make provision for the sale of trans- 

' * lations of this Act in the principal vernacular languages 

Act to be translated and j^e territories administered by it at a price not 

sold cheaply. exceeding four annas per copy. 


Repeal. 


79 


8r4> 


‘] 


LEG. REF. 

« Sutetitled fof “of 

cir by Government of India (Adaptation 

.o"pa?menf of atlS^ancs in r^- 

^‘■4 Subsdwted by Gov^ment of India (Adap- 

such “r" the"?. ' ^Government of 

^"S^Sefem^fr^lgr >899 Pt- 

rt. 1, p J - Puniab see Punjab Gazette, 

Government of the Provinces of 

;|°°’and'6uPdhf’?;/?i.B.R. and O.. Xer/A- 


Western Provinces and Oudh Gazette, * 897 » 

Pt. ifp. 36; (ibid.), 1905, Pt- I» P; 535 ; 

fgoy/Pt.I, p. 277; ( 4 ) North-West FronUcr 
Province, see Gazette of Inata, 1902^ Pt* 11 , p. 
o 8 * Central Provinces, see Central Provinces 
Gazette, 1902, Pt. Ill, p. 65; (ibid.), 1903, Pt. 
Ill, p. 49; (ibid), 1904* Pt. Ill, p. 123; (ibid.), 
1905 and 1906, Pt. Ill, pp. 570 and 13, res- 
pectively; (6) Burma, see Burma Gazette, 1902, 
Pf. I, p. 82; (7) Ajmer-Merwara, see ^ 

India, 1903, Pt. Il, p. 1059; (8) Coorg, see Coorg 
Gazette, 1903, Pt. I, p. 66; (ibid.), 1906, Pt. I, 
pp. 66, 80 ; (ibid.), igo6, Pt. I, p. 115 ; (9) 

Madras, see Mad. R. and O. 

• Inserted by Act IV of 1914, Sch. I. 

’ Substituted for ‘The Local Government may, 
by notification in the local official Gazette* .by 
Government of India (Adaptation of Indian 
Laws) Order, 1937. 

* Repealed by Act X of 1914, Sch. I 
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SCHEDULE I. 
Stamp-duty on Instruments. 
(^See Section 3.) 


Description of instrument. 

■ Proper stamp-duty. 

1 . Acknowledgment of a debt exceeding twenty rupees in 
amount or value, written or signed by, or on behalf of, a debtor 
in order to supply evidence ot such debt in any book (other 
than a banker’s pass-book) or on a separate piece of paper 
when such book or paper is left in the creditor's possession: 
provided that sucli acknowledgment does not contain any | 
promise to pay the debt or any stipulation to pay interest or to 
deliver any goods or other property. 

One anna. 


NOTES. 

Sch. I, Art. 1 . — Dominant purpose of the 
document should be looked into in deciding 
whether a given acknowledgment is one falling 
within Sch. I, Art. i. 46 M. 948=45 M.L.J. 
399. See also ^ M.L.T. 84=5 I.C. 756. Each 
document has to be looked at by itself. 43 A. 
374; 41 A. 169. See also 146 I.C. 1009=1933 L. 
962; 53 A. 963= 1932 A. 199; 1933 A.L.J. 198= 
1933 A. 256 (F.B.). The question, whether a 
particular acknowledgment falls within Art. i, or 
IS excepted from its operation by the proviso, will 
depend on the wording of the document. It is 
the document as it stands and not the bargain 
to which it refers, which has been made charge- 
able to stamp duty. The duty is on the instru- 
ment and not on the transaction. If therefore 
a document is so worded that it expressly, or 
by necessary implication, comes within a parti- 
cular provision of the Act, it must be stamped 
accordingly. But the implication must arise 
from the phraseology used in the document, and 
not be matter of legal inference or presumption. 
An implication of law does not involve liability 
to duty, though it may give rise to certain legal 
obligations. It docs not therefore follow that 
simply because a particular document is a good 
“acknowledgment” for the purpose of extending 
time under S. 19, Limitation Act, or may be 
basis of a suit, that it must necessarily be 
chargeable to duty as an agreement under the 
Stamp Act. Held, an entry in a bahi of the 
seller which was merely a memorandum of a 
transaction of purchase of goods on credit was 
neither an acknowledgment of a debt within the 
meaning of Art. 1 nor an agreement or memo- 
randum of an agreement within the meaning of 
Art. 5 (r) and as such did not require to be 

stamped. It is a voucher which a purchaser 
who buys on credit leaves at the shop of the 
seller. The fact that the entry was made in 
baki and not on a separate piece of paper made 
no difference. >935 567. See also 20 N.L.J. 

276 ; 64 C.L.J. 75. Whether particular docu- 
ment is acknowledgment depends upon circum- 
stance* of each case — Primary question is 
whether document is to be evidence of debt — 
Where document contains entries showing inten- 
tion to arrive at statement of account, signing 
such document cannot be held to supply evi- 
dence to creditor. 24 S.L.R. 372= 121 I.C. 873 
»»i930 S. 189 ; x68 I.C. 799 =t 937 O.L.R. 322 


= *937 O.W.N. 719=1937 O. 391. See also 132 
I.C. 881 = 1931 L. 63 (acknowledgment coupled 
with a promise to pay must be stamped as an 
agreement or bond. See also 165 I.C. 520 = 40 
C.W.N. 1181 = 1936 C. 399 ; 132 I.C. 844 = 32 
P.L.R. 767). But see 127 I.C. 706=1931 L. 4 ; 
*933 A. 577 ; *46 I.C. 882=1933 A.L.J. 897. 
The wording of the Stamp Act must be strictly 
construed and, unless the document that pur- 
ports to be an acknowledgment is saved by the 
proviso to Art. i, it cannot be admitted in 
evidence under the proviso to S. 35. For a 
document to be covered by the proviso to Art. 1, 
there must cither be an express promise to pay 
as distinguished from the implied promise to 
pay, which is contained in any unconditional 
acknowledgment, or there must be a stipulation 
to pay interest or to deliver goods or other pro- 
perty. In the absence of any such express pro- 
mise to pay or agreement to pay interest, the 
acknowledgment is a bare acknowledgment and, 
although under the general provisions of law it 
does imply a promise to pay, it is still an ac- 
knowledgment which should be stamped with a 
one anna stamp under Art. 1 and, therefore, if 
unstamped is inadmissible in evidence under 
S. 35. 1934 N- 273. An unstamped acknow- 

ledgment is not admissible in evidence. 21 B. 
201 (F.B.). The account book entries are not 
liable to stamp duty and are admissible in evi- 
dence. 29 I.C. 943 = 8 Bur.L.T. 238. See also 
146 I.C. 943 = 38 L.W. 846. Acknowledgment 
of correctness of account does not require 
stamp. 1936 M. 939 - See also 174 I.C. 585 = 
1938 Pat. 139 ; 1940 N.L.J. 635 ; 1941 Nag 70 j 
* 939 Rang. 3 1 5. An acknowledgment in writing 
stating that interest will be paid at a certain 
per cent, in future must be stamped as an agree- 
ment under Art. 5 (6). 49 A. 796=1927 All. 

677. See also 1933 A.L.J. *98= 1933 A. 256 ; 
*934 A.L.J. 1155=1934 A. 1052 ; 54 A. 761 = 
*933 A. 179 ; 92 I.C. 1046=24 L.W. 82. Pro- 
missory note not sufficiently stamped cannot be 
treated and used in evidence as acknowledgment. 
63 813 = 40 _C.W.N. 399. A balancc-shee. 

prepared and signed by a debtor showing the 
balance due from him is not valid, unless 
stamped with one anna stamp, though it may 
be admissible in evidence. 16 C.W.N. 945 = 39 
G. 789. A letter written in reply to another 
letter sending a statement of accounts and men- 
tioning that the account sent is correct is not an 
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Description of instrument. 

Proper stamp-duty. 

2 . Administration-bond, including a bond given under sec- 
tion 2 .t 6 of the Indian Succession Act, 1865 , section 6 of the 
Government Savings Banks Act, 1873 , section 78 of the Probate 
and Administration Act. 1881 , or section 9 or section 10 of the 
Succession Certificate- Act, 1889 , 

(a) where the amount does not exceed Ks. l,UUO 
in any other case 

The same duty as a bond 
(No, 15 ) for such amount. 
Five rupees. 


NOTES. 

acknowledgment, and as such docs not require a 
stamp. 1925 M. 1215 = 49 M.L.J. 306. Account 
stated — Letter admitting correctness of — Does 
not require stamp. 9 * I-C. 494 * Whether a 

balance signed by a debtor in the books of his 
creditor amounts to an acknowledgment is a 
question depending upon the form of entry and 
the intention of the parties. 85 I.C. 29t>= *9^5 
L 1 19 (i). On this article, see also 22 I.C. 858 
18 C.W.N. 697 ; 29 I.C. 943 = 8 Bur.L.T. 238; 
5 I.C. 756=7 M.L.T. 84. A memorandum of 
agreement to pav interest appended to an ac- 
knowledgment of a debt over the debtor’s signa- 
ture is a stipulation to pay interest within the 
proviso to Art. 5. The question of the cancella- 
tion of adhesive stamp is to be considered with 
reference to the facts of each particular case. 17 
A.L.J. 19 — 41 All. 169. Documents which have 
been stamped in accordance with parties that 
has been recognised by the High Court for a 
long lime, though not strictly legal, will be held 
to be duly stamped. 4® 219= *7 395 * 

Acknowledgment and Bond — Distinction 
BETWEEN. — There is a clear distinction between 
an “acknowledgment” and a “bond” as denned 
in the Stamp Act, and if a “promise to pay is 
imported into an “acknowledgment the distinc- 
tion between the two will practically disappear, 
when the acknowledgment is attested. A 
promise to pay cannot be deemed to be ‘ncl^dcd 
in an acknowledgment for the purpose ot Uic 

struck, held, that ^he entry must be read as a 

„hol=. that .h.r. was a 

interest and that th ^ ^ ,06=1931 L. 4 - At 

proviso to Art. I. I / order to incur the 

acknowlcdgrn t ^ acknow- 

duty to s^Jiply evidence of such debt, 

K^?*Siust also contain no promise to pay the 
d^bt o? no stipulation to^ pay interest or to 
deliver goods or other property. " 

fore a fudgment-debtor m his 

^editors to have full faith in him as he intends 
«ap his crops shortly and f-thfully prom.s^ 

kof liable to the stamp duty j ^ 

1 . 0 . 879=1934 P- 6=^9 

®®('iur"ma')°Sc®h.''l’ 'IVt 1 ^Applicability- 

Test Running account — Balance struck and 

rilned evJry® month-stamp, not necessary. 


1939 Rang. L.R. i 94 =i ,939 Rang. 315. 

Even though a document is an acknowledg- 
ment of a debt, it does not come within the 
mischief of Art. 1 of Sch. I, Burma Stamp 
Act, unless it was created in order to supply 
evidence of such debt. I 939 Rang. 315* 44 
L.R. 10 (F.B.). , , 

Sch. I, Arts. 1 , 5 and IS.— Entry with 
respect to balance struck in account book 
Construction — Acknowledgment or agrcemeiU 
or bond. The question whether an entry with 
respect to a balance struck in an account book 
is to be classed an an acknowledgment agree- 
ment or bond for the purpose of duty charge- 
able under the Stamp Act has to be decided on 
the basis of the language used. It is the 
phraseology used and not the legal implications 
following from it that determines the duty 
chargeable on such cases. Stamp duly 
is not based on the legal obligation flowing 
from a document but is based on tne^ nature 
of the document itself. What is t^cd in other 
words is not the transaction but the document 
and therefore whatever implied promise there 
may be involved in an unconditional acknow- 
ledgment, it can never be a bond unless the 
obligation is contained m. the document iteclf 
in express terms. In most c^es in which 
balances arc struck from time to time, the 
object is to extend the period of limitation and 
nothing more. The promise to pay is made at 
the time when the original loan is advanced 
and there is no necessity to make “V ir^h 
promise to pay so long as the period for Jimita- 
tion has not expired. But when the debt 
remains unpaid and the period of J*/“*^^**°? ” 
about to expire, the creditor generally require 
the debtor to make an entry in 
book acknowledging 

may serve to extend the period of hmitation. 
Such entries usually fall >yithm the categoy 
of ^^acknowledgments’^ as given in Art. 

I except when they are taken out of Ae 
scope of the article by the proviso thereto, “pic 
phraseology employed usually is baqi dene, baqt 
lane, or baqi rahe, but all these expressions 
appear to mean really the same thing, vt^., that 
such and such balance is payable. When this 
phraseology is employed and there arc no other 
words expressing any promise to pay the 
entries should be taken to amount to mere 
acknowledgment and would be chargeable at 
such. Of course if the acknowledgment includes 
any stipulation as to interest or to deliver any 
goods or other property the entry will be 
taken out of the scope of the article, by virtue 
of its proviso. If the phraseology of the entry 
itself contains a distinct promise to pay, it 
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Description of instrument. 


3. Adoption-deed, that is to say, any instrument (otlier 
than a wil]^ recording an adoption or conferring or purporting 
to confer an authority to adopt. 

Advocate. See Entky as an Advocate (No. 30). 

4 . Affidavit, including an afTirmation or declaration in the 
case of persons by law allowed to affirm or declare instead of 
swearing. 

. . Exemptions. 

Affidavit or declaration in writing when made— 

as a condition of enrolment under the Indian Army 
Act, 1911, *[or the Indian Air Force Act, 1932] ;] 

(6) for the immediate purpose of being filed or used in any 
Court or before the officer of any Court ; or 

(c) for the sole purpose of enabling any person to receive 
any pension or charitable allowance. 

5. Agreement or memorandum of an agreement — 

(c) *[if relating to the sale of a bill of exchange] ; 


Proper stamp-duty. 


Ten rupees. 


One rupee. 


Two annas. 


LEG. REF. 

^ Cl. (a) substituted by Act XVIII of 1928. 

• Inserted by Act XIV of 1932. 

* Substituted for “if relating to the sale of 
Government security or share in an incorpora- 
ted company or other body corporate or a bill 
of exchange” by Act VI of 1910, S. 3 (i). 

NOTES. 

will be classed as an agreement. If the entry 
is also attested it will be classed as a bond. 44 
P.L.R. 10 (F.B.). See also 40 P.L.R. 231=1938 
Lah. 511. 

Art. 3 . — Document ‘recording’ adoption. *3 
Lah. 270=1932 Lah. 118 (F.B.). 

Art- 4. — A document merely reciting that 
the executant has changed him name docs not 
fall within the definition of an affidavit when 
it is not made formally before an attesting 
officer. A mere declaration, as it is, is not 
chargeable witli stamp duty. 12 L.L.T. 18. 

Art. 5. — A document styled as a receipt but 
declaring that the executant has borrowed 
a certain sum of money at a certain rate of 
interest does not amount to a mere acknowledg- 
ment but is a memorandum of an agreement. 
1934 A.L.J. I 155** *934 All. 1052. See also 
146 I.C. 943 = 38 L.W. 846 (entry' in creditor’s 
account book that the amount would be paid). 
Acknowledgment coupled with express promise 
to pay is an agreement and must be stamped as 
such. 165 I.C. 520 = 40 G.W.N. 1181 = 1936 
Cal. 399. Agreement to lend money is not a 
bond. See 2 I.C. 432 = 33 Bom. 426. After 
the execution of a mortgage, the parties 
entered into an agreement which extended the 
period of the mortgage by a few more years. 
Held^ the agreement was one on which stamp 
duty was leviable under Sch. I, Art. 5. 47 All. 
3*0= '925 All. 501 (F.B.). A memorandum 

of agreement to pay interest appended to an 
acknowledgment of a debt over the debtor’s 
signature is a stipulation to pay interest 
Within proviso to Art. i. 41 All. 169= 17 A L T 
19 SeeaUo 49 All. 796=1927 All. 667 ; 92 
X«Ct 1046 — 24 L<W* 82s Interest to be payable 


in future, when appended to an acknowledge 
ment of a debt over the signature of the 
debtor for the express purpose of being used 
thereafter as evidence of an agreement to pay 
interest at the particular rate specified, must be 
regarded as a stipulation to pay interest within 
the meaning of proviso to Art. 5, so as to 
make tJie document a memorandum of an 
agreement. 6 O.VV.N. 1012. See also 132 I.C. 
881 = 1931 All. 631 ; 132 1.0.844 = 32 P.l!r* 
767; 54 AH. 761 = 1933 AM. 179. An agree- 
ment to pay a certai/i quantity of grain on 
demand falls within Art. 5. It is not a 
promissory note under S. 2 (22), but requires 
a stamp of 8 ann<as. 1924 O. 106. A letter 
Settling the terms on which an equitable mort- 
gage IS cfT ctcd and written to the mortgagee 
by mortgagor at the time of depositing the 
title-deeds of the mortgaged property does not 
require registration and if it does not “secure 
any amount,” it need only to be stamped as 
ageement under Art. 5. 35 I.C. 864 = 31 M.L.J. 
347. A written proposal is not an agreement or 
a memorandum of agreement and docs not 
become subiect to stamp duty by reason of 
subsequent acceptance not in writing. 38 Mad. 
349 = 25 M.L.J. 119. An agreement to hire 
machinery with an option to purchase falls 
under the above article and so requires stamp 
duty of eight annas. 44 Cal. 72 = 20 C W N 
1252. Ageement of sale deed— Stamp-duty! 

^1?^* .A person agreed to purchase 
standing timber in certain jungle for a certain 

executed a document wliich 
he called kabuhyat (counter-part of lease) 
under which he promised to pay the price 
in a lump sum on a certain date, and in ca.se 
of default, he agreed that the owne*r of the 
timber would have the right to realize the 
amount from him. He further promised to 
have the wood of the said Jungle cut and 
removed within a year. Md, that the tiansac- 
tion was one of sale of goods or merchandise 
and the deed was an agreement or meinoran- 
ditm of agreement evidencing sucli sale, and 
was exempt from stamp duty under Art, 5 
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Description of instrument 


Proper stamp-duty. 


Agreement or memorandum of an agreement — iConid.') 

(6) if relating to the sale of a Government security or share 
in an incorporated Company or other body corporate; 


(r> if not otherwise provided for 

Exemptions^^ 

Agreement or memorandum of agreement—- 

(а) for or relating to the sale of goods or merchandise 

^xcltisivdy» not being a ^ot£ or memorandum under 

(б) made in the form of tenders to the ^[Central Govern- 
ment! for or relating to any loan ; 

(r) made under the European Vagrancy Act, 1874, section 
17. 

Agreement to lease. See Lease (No. 35). 


Subject to a maximum 
of ten rupees, one anna for 
every rupees 10,000 or part 
thereof of the value pf the 
security or share. 

Eight annas. 


LEG. REF. 

^ For notification remitting the duty on such 
instruments for the cultivation of the hemp 
plant made by cultivators in the Madras 
Presidency, see Gazette of India, 1901, Pt. I, 

p. 32* 

* Substituted by A.O., 1937. 

NOTES. 

The mere fact that, beyond the stipulation for 
a sale of goods, there was an agreement that, 
in case a rival proprietor raised any objection 
to the cutting of timber and removal of the 
same the vendor was to have the responsibility, 
did not in any way alter from character of 
the agreement. 1931 A.L.J. 608=1931 All. 
392 (F.B.). A partition list which does not 
itself effect any division, but is merely an 
agreement for effecting a future partition on 
terms agreed is not an instrument of partition 

within the meaning of S. 2 (15) 

liable to stamp duty as an agreement unaer 
Art. s. 1033 Mad. 162. Sarkkat containing 
stipulation tor interest at the top and^imsigne^d 
entries of advances at the botton^Docum^t 

stamped as one agreement— Sufficiency. 

(Jl— W here the instrument referred 

to the delivery ® Jhall ° be ^^^Slable 

note on the ^Vedi? which the Bank 

as security for c^h c ^ and the 

had agreed an agreement as to 

guarantor also ^ and the question 

the enforcement "°'^'„ecessary for the 

was raised the security of the over- 

J th^^^^ instrument fell w.thm 

liable to stamp duty under that ^ticU 
was iiauiw „ T of the Burma Act II ot 

also. 40 G.W.N. 1340- On this secUon, see aUo 

X935 Lab. 567. 


Art. 5 , Exemp. — Agreement or memo- 
randum evidc ncing sale of goods or mer- 
chandise is exempt from stamp duty. * 93 ' 
A.LJ. 608=1931 A. 392 (F.B.). Per FW/ Bench 
(Verma and MuUa, JJ., contra). — The word 
‘exclusively* in exemption (a) governs the 
phrase ‘the sale of goods or merchandise ana 
therefore an agreement for the sale of goods or 
merchandise is exempt from stamp duty even 
though the instrument embodying the agree- 
ment evidences certain other transactions also. 

iQAi A.L.J. 427 =I.L-R- (194O All. 47 *=** 94 * 
/db 243 (F.B.). “Bond** and agreement to 

sell goods — Distinction. 163 I.C. 614 — * 93 ® 
A.L.J. 1x83=1936 A. 481 (S.B.) (Agreement to 
sell goods also containing other collateral tram- 
actions). See also 1936 A.L.J. 368=1937 All. 
190. Where a document is nothing more than 
an ordinary receipt or an acknowledgment 
containing also a promise to pay, it docs not fall 
under Art. i, Sch. I, and since it is both an 
acknowledgment as well as an agreement, it 
must, under S. 6 (i), be charged with ffie 

higher duty, i.e., cight-annm under Art. 5 
and can be validated under S. 35. *938 Nag. 

^6ii In a suit based on a balance struck in 
?he 'account book of the plainttff, the phrmcology 
of the account was “baqui rehe lene lekha ker 
ke char so tees rapia.” This was signed by 
the defendants. Held, that the document in 
suit was an agreement and not a mere ack- 
nowledgment as it contained a promise to pay. 
40 P.L.R. 231 = 1938 Lah. 511. When the accu 
sed made a purchase of gold ornaments from a 
client, he got the client to make an entry in 
the account book giving the client’s name and 
a description of the goods purchased and of the 
price paid, and got this signed by the client. 
Held, that the documents were merely memor# 
anda of the sale of goods and were exempt 
from stamp duty under Art. 5, Exemption (a), 
and not conveyance within Art. 23, but as the 
documents contained a clear acknowledgment 
that the price had been received by the seller 
they were receipts as well as memoranda of the 
sale of goods and should have been stamped M 
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Description of instrument. 


Proper stamp-duty. 


»6. Agreement relating to deposit of title-deeds, pawn or 
pledge, thdt is to say^ any instrument evidencing an agreement 
relating to — 

(1) the deposit of title-deeds or instruments constituting or 

being evidence of the title to any property whatever (other than 
a marketable security), or 

(2) the pawn or pledge of movable property, 

where such deposit, pawn or pledge has been made by way 
of security for the repayment of money advan cd or to be 
advanced by way of loan or an existing or future debt — 

C^) if such loan or debt is repayable on demand or more 
than three months from the date of the instrument evicTencing 
the agreement ; 

(d) if such loan or debt is repayable not more than three 
months from the date of such instrument. 

Exemption. 

Instrument or pawn of pledge or goods if unattested. 

7 . Appointment in execution of a power, whether of 
trustees or of property, movable or immovable, where made by 
any writing not being a will. 

8. Appraisement or valuation made otherwise than under 
an order of the Court in the course of a suit — 

(а) where the amount does not exceed Rs. 1,000 

ib') in any ollie r case 

Exemptions. 

(o) Appiaisement or valuation made 'for the information 
of one party only, and not being in any manner obligatory be- 
tween parties either by agreement or operation of law. 

(б) Appraisement of crops for the purpose of ascertaining 
the amount to be given to a landlord as rent. 

9 . Apprenticeship-deed, including every wirting relating to 

the service or tuition of any apprentice. ^ clerk or servant placed 
with any master to leorn any profession, trade or employment 
not being Articles of clerkship (No. 11 ). ' 

Exemption. 

Instruments of appenticeship executed by a Magistrate under 
the Apprentices Act, 1850 , or by which a person is apprenticed 
by or at the charge of any public charity. 

10 . Articles of Association of a company 

Exemption. 

Articles of any Association not formed for profit and regis- 
tered under section 26 of the Indian Companies Act 1882 ® 

See also Memorandum of Association of a Company (No 39; 


r of clerkship or contract whereby any person 

first becomes bound lo serve.as a clerk in order to his admis- 
sioii as an attorney in any High Court 


'^e same duty as a Bill 
of Exchange [No. 13 (e»)J 
for the amount secured. 

the duty payable on 
a Bill of Exchange [No. 13 
Isecured. 

(6)J for the amount 


Fifteen rupees. 


^ The same duty as a Bond 
(JS^. IS) for such amount. 
Five rupees. 


Five rupees 


Twenty-five rnpees 


Two hundred and 
rupees. 


fifty 


LEG. REF. 

* Substituted for the original article by S 8 
(i) of the Indian Stamp (Amendment) Act 
(XV of 1904). 

» For notification remitting the duty on ap- 
prcnticcship-deeds in the case of distributors or 
compositors apprenticed to the Superintendent 
of Government Printing, India, sec Gazette of 
India., 1899, Pt. 1 , p. 1068. 

^.See now Act VII of 1913. 


NOTES. 

receipts with stamp duty of one anna each. 

*934 A. L.J. 582=^1934 A. 201. See also i-xi 
A 5^3—193* Rang. 193. 

Art. 6 . — ^ee ii *45= >933 R* 

Art* 7 .— A will by the founder of an endow- 
rnent providing for succession to the office of 
snebait and giving the panch the power to 
enquire into the misconduct ofshcbaii and to 
rernove him from the office and appoint anew 
shcbait instead, falls within Art. 7. ai I O 
884=23 C.W.N. 401. ^ • 


C.C.M .— 587 
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Assignment. See Conveyance (No. 23), Transfer .(No. 62), 
and Transfer of Lease (No. 63), as the case may be. 

Attorney. See Entry as an Attorney (No- 30), and Power of 
Attorney (No. 48). 

Authority to adopt. See Adoption-deed (No. 3). 

12. Award, that is to say, any decision in writing by an arbi- 
trator or umpire, not being an award directing a partition, on a 
reference made otherwise than by an order of the Court in the 
course of a suit — 

(а) where the amount or value of the property to which the 
award relates as set forth in such award does not exceed 
Rs. 1,000 ; 

(б) in any other case 

Exemption. 

Award under the Bombay District Municipal Act, 1873,* sec- 
tion 81, or the Bombay Hereditary Offices Act, 1874, section 18. 

13. Bill of Exchange [as defined by section 2 (2)^J not 
being a bond, bank-note or currency-note — 

(a) n * * ♦ ^ 


*[ (6) where payable otherwise than on demand, but 
than one year after date or sight — 
if the amount of the bill or note does not exceed 
if it exceeds Ks. 2( 0 and does not exceed 


Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

and for every 
Rs. 30.000 


400 

600 

800 

1,000 

1,200 

1,600 

2.500 
5,000 

7.500 
10.000 
15,000 
20,000 
25,000 


ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 
ditto 


additional Rs- 10,000 or part thereof in 


not more 
Rs. 
200 
400 
600 
800 
1,000 
1,200 
1,600 

2.500 
5,000 

7.500 

10,000 

1.5.000 

20.000 

25.000 

30.000 
excess of 


Proper stamp-duty. 


The same duty as a Bond 
(No. 15) for such amount. 

Five rupees. 
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C 3 ^ 

i. 

2? ^ 
5 44H 

<0 o 

M-l CO 

H -4 O 


Rs. a. p. 

0 10 
0 2 0 
0 3 0 
0 4 0 

0 5 0 
0 6 0 
0 8 0 
0 12 0 
18 0 

2 4 0 

3 0 0 

4 8 0 

6 0 0 
7 8 0 

9 0 0 

3 0 0] 


LEG. REF. 

» See now the Bombay District Municipal Act 

(B. Act III of igoi), B. Code. 

a The words “and (3)’* have been omitted 

by Act V of 1927. „ r/ \ 

3 Clause (ij) which stood as follows LCa) 
where payable on demand one anna 3 — has been 
omitted by Act V of 1927* 

* Substituted by Act I of 1912. 


NOTES. 

Art- 12 . — A decree of Court in the terms 
of an award is not an instrument charge- 
able with stamp duty. ii L.L.T. 147. 
What has to be considered is not the value 
which the appellants may place on the property 
at the time of filing their application for the 
purpose of invoking the jurisdiction of the 


Court, but the value of the property at the 
time of the making of the award. When the 
value of the property with which the instrument 
in question is concerned is not stated in the 
instrument, its value for the purpose of stamp 
duty must be taken to be the price which could 
be obtained for it on a sale in open market. 
Where the property concerned is a Buddhist 
monastery which has no value, the stamp duty 
payable is the minimum amount payable under 
Art. 12, read with Art. 15, as amended by 
Burma Act (II of 1932), that is, two annas. 
*935 R. 204. See 1942 All. 220 (F.B.). 

Art. 13 . — A document, which was in fact a 
bill of exchange, though it was loosely descri- 
bed as a hundi, was properly stamped under R. 
6 of the Rules of the Governor-General in 
Council, when a portion of it appeared to have 
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Description of instrument. 


Proper stamp-duty. 


Bill of exchange — 

tc) where payable at more than one year after date or sight. 

* 14. Bill of Lading (including a through bill of lading) . . 


Exemptions. 

(a) Bill of lading when the goods therein described are re- 
ceived at a place within the limits of any port as defined unrf^-r 
the »lnd an Ports Act. 1889, and are to be'^deliverld at another 
place within the limits of the same port. 

(*) Bill of lading when executed out of British India and 
relating to property to be delivered in British India. 

/X?®' fas defined by section 2 (5) J not being a Dedenture 

(No. 2iO and not being otherwise provided for by this Act or 
by the Court-Fees Act, 1870,— ® 

where the amount or value secured does not exceed Rs. 10* 
where it exceeds Rs. 10 and does not exceed Rs. 50 

50 ditto Rc 100 

Ditto 100 ditto 200 

Ditto 200 ditto 

Ditto 300 dIrtS 400 

Ditto 400 ditto 500 

Ditto 500 ditto 500 


same duty as a Bond 
(No. 15) for the same 
amount. 

Four annas. 

N B. -If a bill of lading 
IS drawn in parts, the pro- 
per stamp therefor must 
be borne by each one of 
the set. 


Two annas. 

Four annas. 

Fight annas. 

One rupee. 

One rupee eight annas, 

I wo rupees. 

Two rupees eight annas. 
1 hree rupees. 


LEG. REF. 

• Bills of Lading of Inland Steamer Com- 

panies have been exempted from the duty pay- 
able under this article, see Gazette of India, iqoa 
Pt. I, p. 38. ’ ^ ^ 

* See now the Indian Ports Act. iqo8 
General Acts, Vol. VI. 

NOTES. 

been written on each of three sheets of stamp 
paper of the aggregate value required by law. 
23 C.W.N. C.L.J. 3 ^ 5 * An order on a 

firm to pay a specified sum of money to a cer- 
tain person or bearer is a bill of exchange pay- 
able on demand and is chargeable with a duty 
of one anna. 47 I.C. 56i=*ii Bur.L.T. 87. On 
this article, see also Q L.B.R. 155 = 28 I.C. 300 • 
44 I.C. 109. ’ ^ * 

Art. 14 : Construction of Article 

5 O.W.N. 706=1928 P.C. 231. Endorse- 
ments on drafts extending duration Effect 

of— Not material alterations that would 
make the instrument void. 5 O.W.N. 706 On 
^his article, see also 14G I.C. 943 = 38 L.VV. 

Art. 15 .— 5 «I.L.R (1941) All. 471 = 1941 

A.L J. 427=194* All. 243 (F.B.).^ Art ts 
applies only when the instrument is not other- 
wise provided for. Where Art. 5 applies Art 
15 does not. 163 I.C. 6 14= ,936 ^ 48 1 * , 
A.L.J. 1185 (S.B.) Per Verma and Mulla l j (Mt 
pat and Dar, JJ. dissenting).— Art. 15 applies 
to that portion of the instrument which does 
amount to a “bond and to which that article 
would otherwise be applicable, even if any 


within any 

article of Sch. I, other than Art. 15 which 
excludes only such instruments as are covered 

of bonds mention- 
appended to that article, 
namely. Administration bond. Bottomry bond 

bond'^^nd^'s*’ bond. Respondentia 

bond and Security bond. Therefore Art ik 

cannot be said to be a residuary article in the 
sense that it cannot apply so long as the instru- 
ment to which it is sought to bf “ppried fins 
under any one of the other articles in Sch. 1 . 
1. l-.K. ( 194 *) All. 471 = 1041 ALT 

42^=1941 All. 243 (F.B.). See also 17 

L. 45 (Security bond for appearance 
pending insolvency petition). A security bond 
given at the time of stay of execution for the 
due performance of the decree making the 

surety personally liable must bear T couVfee 

stamp as required by Art. 6, Court-Fees Art 
No stamp under Stamp Act is necessary as it 
falls under th^ residuary Art. 15, Stam^ Act! 

I r? L'S; *929 L. 205; 1925 L. 552 = 01 

2r^C W M 43 I.C: 376 = 

I4t^i c'^oi '^^34 P.L.R^48 o; 

141 i.y. 301. Agreement to deliver a certain 

quant., y of cotton or in defauh to p?ay“, 

be s!^amn*.d *bcn prevailing market rate must 
stamped as a bond under Art i oO I O 

^31 = 1927 N. 72. .Srr also 1936 A.L.^. 118.= 

93 ^ 481 (S.B.). ExparU decree by Small 

Sfrld^ Application to set aside— Security 

an Court-fee stamp of eight 

^nas— Sufficiency. 3 >r 6 HM.L.J. 466 (FBI 
On this article, see also 37 M. 17 = 20 I.C. 775. 
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] 

Description of Instrument. 

1 

j 

Proper Stamp-duty. 

Bond — (Conid). 1 

1 


Rs. 


700 
800 
900 
1,000 


• % ^ 

Where it exceeds Rs. 600 and does not exceed 
Ditto 700 ditto 

Ditto 800 ditto 

Ditto 900 ditto 

and for every Rs. 500 or part thereof in excess of Rs. 1,000. 

See Administation Bond (No. 2), Bottomry Bond (No. 16), 
Customs Bond (No. 26), Indemnity Bond (No. 34), Respon- 
dentia Bond (No. 56), Security Bond (No. 57). 

Exemptions. 

Bond, when executed by — 

(a) headmen nominated under rules framed in accordance 
with the Bengal Irrigation Act, 1876, section 99, for the due 
performance of their duties under that Act : 

(fe) any person for the purpose of guaranteeing that the 
local income derived from private subscriptions to a charitable 
dispensary or hospital or any other object of public utility shall 
not be less than a specified sum per mensem. 

16. Bottomry Bond, that is to say, any instrument whereby 
the master of a sea-going ship borrows money on the security 
of the ship to enable him to preserve the ship or prosecute her 
voyage. 

17. Cancellation — Instrument of (including any instrument 
by which any instrument previously executed is cancelled), if 
attested and not otherwise provided for. 

See also Release (No. 55), Revocation of Settlement (No. 
S 8 -B), Surrender OF Lease (No. 61), Revocation of Trust 
(No. 64-B). 

18. Certifiate of sale (in respect of each property put up as 
a separate lot and sold) granted to the purchaser of any proper- 
ty sold by public auction, by a Civil or Revenue Court, or Col- 
lector or other Revenue Officer — 

(а) where the purchase-money does not exceed Rs. 10 ; 

( б ) where the purchase money exceeds Rs. 10 but does not 
exceed Rs. 25 ; 

(c) in any other case 


19. Certificate or other document evidencing the right or 

title of the holder thereof, or any other person, either to any 

shares, scrip or stock in or of any incorporated company or other 
body co%o?ate. orto become proprietor of shares, scrip, or 
stock in or of any such company or b<my. 

See also Letter of Allotment of Shares (No. 36). 

20 Charter-party, that is to say. any instrument (except an 
aereement for the hire of a tug-steamer) whereby a vessel or 
sImeTpecified principal part thereof is let for the specified pur- 
poses of the charterer, whether it includes a penalty clause or 

"^ 21 . H* * * . * ^ 

22 ! Composition-deed, that is to say, any instiument execu- 


Three rupees eight annas; 
Four rupees, 

Four rupees eight annas. 
Five rupees. 

Two rupees eight annas 


The same duty as a Bond 
(No. 15) for the same 
amount. 


Five rupees 


Two annas. 

Four annas. 

The same duty as a con- 
veyance (No. 23) for a 
consideration equal to the 
amount of the purchase- 
money only. 

*fT\vo annas,] 


One rupee. 


Ten rupees 


LEG. REF. 

‘The words “two annas” were substituted 
for “one anna” by Act XLIII of *^923* 

*Art. 21 has been omitted by Act V 01 
1027 The omitted Art. 21 stood as follows.- — 

“Cheque [as defined by section 2 ( 7 )] 

one anna.** 


NOTES. 

Art. 22. — See 38 B. 576 = 24 I.G. 730 . 

Arts. 22 and 23 . — Under a composition 
deed all the property of the debtor must be 
conveyed. Otherwise the deed becomes a 
conveyance. 8 L.L.T. 57 . Under Art. 23 
consideration is essential to prove a convey- 
ance. 8 L.L.T. 59 . 


SCH, I] 
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Description of instrument. 


Composition-deed — iContd,) 

ted by a debtor whereby he conveys his property for the benefit 
ot his creditors, or whereby payment of a composition or divi- 
dend on their debts is secured to the creditors, or whereby oro- 
vision IS made for. the continuance of the debter’s business, 
under the supervision of inspectors or under letters of licence 
for the benefit of his creditors. ' 

23. Conveyance [as defined by section 2 ( 10 )] not being a 
Transfer charged or exempted under No- 62, — 

where the amount or value of the consideration for such con- 
veyance as set forth therein does not exeecd Rs. SO; 
where it exceeds Rs. 50 but does not exceed Rs. 100 


D itto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


100 

200 

300 

400 

500 

600 

700 

800 

900 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


200 
300 
400 
500 
600 
700 
800 
900 
1.000 


and for every Rs. 500 or part thereof in excess of Rs. 1,000. 

Exemption. 

Assignment of copyright by entry made under the Indian 
Copyright Act, 1847, section 5, 

Co-partnership deed. See Partnership (No. 46). 

24. Copy or Sxtract certified to be a true copy or extract by 
or by order of any public olTicer and not chargeable under the 
law for the time being in force relating to court-fees 

(») if the original was not chargeable with duty or if the 
duty with winch it was chargeable does not exceed one rupee 
(n) in any other case. 

Exetnptions. 

(a) Copy of any paper which a public oflficer is expressly 
ri^uired by law to make or furnish for record in any rublic 
office or for any public purpose. 


Proper stamp-duty 


Eight annas. 

One rupee. 
Two rupees. 
Three rupees 
Four ru es. 
Five rupees. 
Six rupees. 
Seven rupees. 
Eight rupees. 
Nine rupees. 
Ten rupees. 
Five rupees. 


Eight annas. 
One rupee. 


NOTES. 

Art. 23. — Where there is nothing in a docu- 
ment to show that title in the property was 
being conveyed by the vendor to the vendee by 
it, on the other hand, the document refers to 
a sale as a completed transaction under w hich 
possession had been delivered to the vendee 
and the primary object of the execution of the 
documents appears to be to record the fact 
that, out of the total purchase price, a por- 
tion had been received by the vendor from the 
vendee and to .safeguard the latter against a 
fresh demand for that sum, rather than to 
create title in the vendee as owner of the land 
which had been done already by an indepen- 
dent transaction altogether. Held that the 
document is a receipt and not conveyance 14 
L. 102=1932 L. rj35 (S.B.). The test to deter- 
mine whether a document is a conveyance is 
to find out whether the intention of the parties 
was tliat the document should be the sole 
repository and appropriate evidence of the 
transaction of sale. If it is so. the Court 
must hold It to be a conveyance. But if it 
merely recites a part accomplished fact, it is 
not a conveyance liable to be stamped or 


registered as such. A deed which merely 
acknowledges as a fact that a right is vested 
in a particular person is not a conveyance; it 
has to be shown that the right was created by 
me particular deed in question. 13 L.L.T. 48 
See also 41 G.W.N. 961 ; 20 Lah. L.T. 108 = 43 
x-.E.R. 294 . When the accused made a pur- 
chase of gold ornaments from a client, he got 
tlic client to make an entry in the account 
book giving the client’s name and description 
ol the goods purchased and of the price paid, 
and got this signed by the client. Held, that 
the documents were merely memoranda of the 
sale of goods and were exempt from stamp 
duty under Art. 5 , Exemption (a) and not 
conveyance within Art. 23 , but as the docu- 
ments contained a clear acknowledgment that 
the price had been received by the seller they 
were receipts as well as memoranda of the 
sale of goods and should have been stamped 
as receipts with stamp duty of one anna 
each. 5 G A. 680=1934 A.L.J. 582=1934 A. 

Conveyance in consideration of discharge 
of debt — Mention of less than actual amount 
oue — Balance slated as waived — Stamp duty. 
1935 F. 243 . See also 1935 R. 613 . 
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Description of instrument. 


Proper stamp-duty. 


Copy or Extract — iConid.') 

(^) ^[Copy of, or extract from, any register relating to birlhs 
baptisms, namings, dedications, marriages, ^[divorces], deaths 
or burials.] 

25 . Counterpart or Duplicate of any instrument chargeable 
with duty and in respect of which the proper duly has been 
paid, — 

(a) if the duty with which the original instrument is charge- 
able does not exceed one rupee ; 

(&) in any other case- 

^Arempfioft. 

Counterpart of any lease granted to cultivator when such 
lease is exempted from duty. 


The same duty as is pay 
able on the original. 

One rupee. 


26 . Customs-Bond — 

(а) where the amount does not exceed Rs. 1 , 000 . 

(fe) in any other case. 

*[ 27 . Debenture (whether a mortgage debenture or not) 
being a marketable security transferable — 

(o) by e'.dorsement or by a separate instrument of transfer ; 

(б) by delivery. 


Explanation . — The term “debenture" includes any interest 
coupons attached thereto, but the amount of such coupons shall 
not be included in estimating the duty. 

Exemption. 

A debenture issued by an incorporated company or other 
body corporate in terms of a registered mortgage-deed, duly 
stamped in respect of the full amount of debentures to be issued 
thereunder, whereby the company or body borrowing makes 
over, in whole or in part, their property to trustees for the 
benefit of the debenture-holders: provided that the debentures 
so issued are expressed to be issued in terms of the said 
mortgage-deed. 

See also Bond (No. 15 ) and sections 8 and 55 .J 
Declaration of any Trust. See Trust (No. 64 .) 


The same duty as a Bond 
(No. IS) for such amount. 

Five rupees. 

The same duty as a Bond 
(No, 15 ) for the same 
amount. 

The same duty as a Con- 
veyance (No. 23 ) for a 
consideration equal to the 
face amount of the deben- 
ture. 


28 - Delivery Order in respect of Goods, that is to say, 
any instrument entitling any person therein named, or his 
assigns or the holder thereof, to the delivery of any goods lying 
in any dock or port, or in any warehouse in which goods are 
stored or deposited on rent or hire, or upon any wharf, such 
instrument being signed by or on behalf of the owner of such 
goods, upon the sale or transfer of the property therein, when 

such goods exceed in value twenty rupees. , 

DepAit of Title Deeds. Agreement relating to Deposit 

OF Title-Deeds, Pawn or Pledge (No. 6.)] 

Dissolution of Partnership. See Partnership. (No. 46). 

29 . Divorce — Instrument of, that is to say. any instrument 
by which any person effects the dissolution of hxs marriage. 
Dower — Instrument of. See Settlement (No. 5o.) 

Duplica te. See Counterpart (No. 25.) 

LEG. REF. 

^This clause was substituted for els- ( 5 ) and 
(c) by S. 7 (i) of the Indian Stamp (Amend- 
ment Act (V of 1906). After the word “mjuxia- 
ges” the word “divorces*’ were inserted by 
Act X of 1914, Sch. I. 

‘Substituted by Act VI of 1910, S. 3 (» 0 - 
‘Substituted for the words and figure **See 


One anna 


One rupee. 


Agreement by way or equitable mortgage (No. 
6).** by S. 2 of the Indian Stamp (Amendment) 
Act (XV of 1904). 

NOTES. 

Art. 27. — Certificate of registered debenture 
stock should be stamped under this article. 4 R* 
456=1927 R. 37 (F.B.). 


SCH. I] 


The Stamp Act (II of 1899). 
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Description of instrument. 


Proper stamp-duty. 


30. Entry as an Advocate, Vakil or Attorney on the Roll 
of any High Court ^[under the Indian Bar Councils Act, 1926, 
or] in exercise of powers conferred on such Court by Letters 
Patent or by the Legal Practitioners Act, 1884 — 

(o) in the case of an Advocate or Vakil. ♦ 

(6) in the case of an attorney. 


Five hundred rupees. 
Two hundred and fiifty 
rupees. 


Exemption. 

Entry of an advocate, vakil or attorney on the roll of any High 
Court when he has previously been enrolled in a High Court. 

31. Exchange of Property — Instrument of j The same duty as a Con- 

veyance (No. 23) for a con- 
sideration equal to the 
value of the property of 
greatest value as set forth 
,in such instrument. 

Extract. See Copy [No. 24). 

32. Further Charge — Instrument of, that is to say, any 
instrument imposing a further charge on mortgaged property — 

(o) when the original mortgage is one of the description The same daty as a Con- 
referred to in clause (o) of Article No. 40 (that is, with veyance, (No. 23) for a con- 
possession) ; sideration equal to the 

amount of the further 
{charge secured by such 
instrument. 


to 


(6) when such mortgage is one of the description referred 
in clause (6) of Article No. 40 (that is, without possession) — 
(i) if at the time of execution of the instrument of further 
charge possession of the property is given or agreed to be given 
under such instrument; 


The same duty as a con- 
veyance (No. 23) for a 
consideration equal to the 
total amount of the charge 
(including the original 
mortgage and any further 
charge already made) less 
the duty already paid on 
such original mortgage and 
further charge. 


LEG. REF. 

^Inserted by Act XXXVIII of 1926. 

“The entry “Equitable mortgage** was 
omitted by S. 3 of Indian Stamp (Amend- 
ment) Act (XV of rgo-j.); the entry was as 
follows.* 

“EquTTABi.E Mortgage. — See agreement by 
way of Equitable Mortgage No. 6.” 

NOTES. 

Art. 30 . — The Court of the Judical com- 
missioner of Upper Burma is not a High Court 
within the meaning of Art. 30. i R. 142; 1924 

R. I. There is a wide difference between 
‘pleader’ and ‘advocate’ or ‘vakil,* Advocates, 
vakils and attorneys fall into one category and' 
belong to the legal practitioners practising in 
a High Court and pleaders and mukhtars be- 
long to another class of legal practitioners, who 
practise in subordinate Courts. The position 
of the two classes is different in many ways. 
An advocate, vakil or attorney is enrolled once 
and for all and unless struck off the roll or 


suspended from practice, he has the right to 
practise without any further payment; a 
pleader is not enrolled; he receives a sanad 
or certificate which lasts for one year and 
which has to be renewed and a new fee paid 
every year. This class docs not fall within Art. 
30 of Stamp Act at all and does not fall within 
the class that may practise in a Chartered 
High Court according to the scheme of the 
Legal Practitioners’ Act. I.L.R. (1938) Nag. 

Nag. 318. Advocate enrolled in 
Rangoon High Court before separation of 
Burma from India — .Application after separa- 
tion for enrolment as advocate of Madras High 
Court — Payment of enrolment fee over again 
—Necessity. See (1942) i M.L.J. 599 (F.B.) 
Enrolment as attorney — Subsequent enrolment 
as advocate — Fee payable. See 36 G. 6.45=2 I. 

843* 

Art- 31 — Documents relating to sale of 
goods — Construction — Memorandum of agree- 
ment on exchange. See 1936 A. L,J. 368. 
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Description of instrument. 


Proper stamp-duty. 


Further Charge— (Contd,) 

(ii) if possession is not so given. 


The same duty as a bond 
(No. 15) for the amount of 
the further charge secured 
by such instrument. 


33. G^t — Instrument of, not being a Settlement (No. 58 or 
Will or Transfer (No. 62.) 


Hiring Agreement or agreement for service. See Agreement 
(No. 5.) 

34. Indemnity-Bond 

Inspectorship-Deed — See Composition-Deed (No, 22.) 
Insurance. See Policy of Insurance (No. 47.) 

35. Lease, including an under lease or sub-lease and any 
agreement to let or sub-let — 


The .same duty as a con- 
veyance (No. 23) for a con- 
sideration equal to the 
value of the property as set 
forth in such instrument. 


The same duty as a 
Security-Bond (No. 57) for 
the same amount. 


NOTES. 

Arts. 33 and 55 — Deed — gift or Release.— 
Art. 55 of the Stamp Act governs instruments 
whereby any person may renounce a claim 
upon any other person or against any specified 
property; but a document in which the execu- 
tant^ is not renouncing any claim upon property 
but is transferring possession of it does not fall 
under Art. 55. A Hindu widow governed by 
the Dhayabhaga School of Hindu law was al- 
lotted by a decree of Court in a partition suit 
certain properties with rights in the said pro- 
perties similar to those of a Hindu widow in 
the estate of her deceased husband and was in 
possession of the properties in viitue of the 
decree and was in enjoyment of the usufruct 
thereof. She desired to surrender her interest 
in the properties to her sons who would succeed 
to the property in the ordinary course of her 
death and for that purpose she executed a deed 
whereby s'.e transferred the right to possession 
of the properties to her sons. Meld, (t) that the 
deed was an instrument of gift governed by 
33 and was not a release under Art. 55 ; 
(2) that stamp duty was payable on the value 
of the properties conveyed as described in the 
deed, the value to be stated in the deed being 
not the capital value of the property conveyed, 
but the present value of the life interest of the 
widow, whatever that might have been at the 
time of the execution of the deed. 18 Pat.l^ 
T. 933=17 Pat. 95=1937 P.VV.N. 962 = 1938 

Pat. 33 (S.B.). 

Art. 3 . 5 . An agricultural lease is exempt 

from stamp duty under Exemption (a) to Art. 35 * 
44 I.C. 109. An agreement to pay shop rent 
at Rs. 60 per month at Rs. 2 per day creates a 
monthly tenancy and not a tenancy for an inde- 
finite term under the sub-cl. (it/), 46 C. 804 = 

51 I.C. 221=23 C.W.N. 398 ; 39 B. 434=28 I. 
C. 584=17 Bom.L.R. 320. Where a lease is 
from month to month and does not give the 
lessee a right to continue in possession for more 
than six weeks consecutively because on two 
weeks’ notice being given the lessee would have 
to vacate at the end of the following month, the 
lease falls under sub-Cl. (o) (*) of Art. 35 of 


Sch. I -A of the Stamp Act and not under sub- 
Cl. (a) (i/tii) of that article. An annual lease is 
a lease which gives the lessee a definite right to 
continue in possession for a full year. .19 Lah. 
L.T. 32. See also 1938 All. 304; 1938 Lah. 531. 
A lease for less than one year means a lease 
for some specified period which is less than 12 
months. It does not follow that because a lease 
deed is a monthly tenancy under S. 106, T.P. 
Act, it is a lease for less than one year. A lease 
which is expressed to be a monthly one but 
which specifies no period of duration is clearly 
a lease for an indefinite term and must be 
stamped under Cl. {viii) of Art. 30 {a), of Sch. 
I-A of the Stamp Act as amended in Madras 
and not under Cl. (») of Art. 30 (a). I.L.R. 
(1939) Mad. 384=49 L.W. 253=1939 Mad. 
356 =(i 939) I M.L.J. 350 (F.B.). Where no 
period is fixed or mentioned in a lease but the 
tenancy is terminable on a month’s notice, it is 
not a lease purporting to be for a term of less 
than one year and does not fall under Art. 35 
(a) (i) of the Stamp Act but falls under Art. 35 
(a) (iv) (which is Art. 35 (a) (viii) as amended 
for United Provinces) which, relates to cases 
where the lease does not purport to be for any 
definite term inasmuch as the lease does not fix 
a period for its duration. * 94 * O.W.N. 45 ” 
1941 Oudh 217. Agreement to lease — What 
constitutes — No demise of interest in present . — 
Ostensible owner having no title— ^Advance of 
money as loan and not as consideration for 
— Simple agreement — Stamp payable. See 
53 B. 1 = 112 I.C. 758. On this article, see also 
39 B. 431=28 I.C. 584=17 Bom.L.R. 320 ; 8 
I.C. 481 = 19 M.L.J. 35 ; 55 A. 874=1933 A. 
L.J. 749=*933 A. 735 (F.B.) ; 1934 N. 273 ; 
(1940) I M.L.J. 391 (F.B.). Where a lease of a 
house only provided that a month’s notice was 
to be given, in case it was required to be vaca- 
ted, though it is a monthly tenancy within the 
meaning ofS. 106 of the T. P. Act, it does not 
follow from that the document is a lease for less 
than one year. The lease is for an indefinite 
period and as such is to be stamped as required 
by Art. 35 (a) (iv) of the Stamp Act. I.L.R. 
(1938) All. 481 = 1938 A.L.J. 324=1938 All. 
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Description of instrument. 


Proper stamp-duty. 


Lease — (Contd.') 

(0) where by such lease the rent is fixed and no premium is 
paid or delivered — 

(1) where the lease purports to be for a term of less than one 
year ; 

(ii) where the lease purports to be for a term of not less than 
one year but not more than three years ; 

(iii) where the lease purports to be for a term of in excess of 
three years ; 


(iv) where the lease does not purport to be for any definite 
term ; 


(v) where the lease purports to be in perpetuity; 


(b) where the lease is granted for a fine or premium or for 
money advanced and where no rent is reserved ; 


(c) where the lease is granted for a fine or premium or for 
money advanced in addition to rent reserved : 


The some duty as a Bond 
CNo. IS) for the whole 
amount payable or deliver- 
able under such lease. 

The same duty as a Bond 
(No. 15 ) for the amount or 
value of the avera'ge 
annual rent reserved. 

I The same duty as a Con- 
veyance (No. 23 ) for a con- 
sideration equal to the 
amount or value of the 
average annual rent reser- 
ved. 

The same duty as a Com- 
veyance (No. 23 ) for a 
consideration equal to the 
{amount or value of the 
average annual rent which 
would be paid or delivered 
for t!ie first ten years if the 
lease continued so long. 

The same duty as a Con- 
veyance (No. 23 ) for a 
consideration equal to one- 
fifth of the whole amount 
of rents which would be 
paid or delivered in respect 
of the first fifty years of the 
lea-e. 

The same duly as a Con- 
veyance (No. 23 ) for a con- 
sideration equal to the 
amount or value of such 
fine or premium or advance 
as set forth in the lease. 

The same duty as a Con- 
veyance (No. 23 ) for a 
consideration equal to the 
amount or value of such 
fine or premium or advance 
as set forth in the lease, in 
addition to the duty which 
would have been payable on 
such lease if no fine or pre- 
mium or a<lvance had been 
paid or delivered ; 


53* ; 
* 94 * 

(c).— 


NOTES. 

304. See also 4t P.L.R. 713 — L^h. 

(*939) * M.L.J. 350=1939 Mad, 356 

Oudh 217. 

Arts. 35 (a) (yi). 35 (c) and ( 5 ) 

Lease ofl^d, buildings and appurtenances for 
34 years— Covenant by lessee to pay off lessor’s 
debt and annual rent— Property to pass to lessee 
at the end of Penod— Stamp payable, jee 61 C. 
556 = 38 G.W.N. 627=1934 G. 803. 

Art. 35 (a) and (b). — reserved’ — 
Meaning OF. — The only meaning that can be 
given to the word ‘reserved* in Art. 35 (b) is 
that It IS rent agreed to be paid and received as’ 
such and not a payment which has already been 

C.C.M . — 588 


made and received in consideration of which 
possession of the property is transferred for the 
term specified. There is nothing to distinguish 
asum represented as having been paid in 
advan« for rent from any other money advan- 

applies to cases of leases 
m which money u advanced as consideration 
or the lea.se ^nd wlicre no rent is reserved or 
where no provision has been made for the pay- 
ment of rent for the period of the lease, and not 
Art. 35 (rt) 1941 N.L.J. 103. Under Art. 35 
\0) of Sch. I-A the duty payable in the case of 
a le^e where the whole rent is paid in a lump 
sum in advance is the .same as that payable on a 
conveyance. If the parties execute a mortgage 
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Description of instrument. 


Proper stamp*duty. 


Lease — (Contd.') 


Exemptions. 

(o) Lease, executed in the case of a cultivator and for the 
purposes of cultivation (including a lease of trees for the pro- 
duction of food or drink), without the payment or delivery of 
any fine or premium, when a definite term is expressed and 
such term does not exceed one 3 ear, or when the average annual 
rent reserved does not exceed one hundred rupees. 

^ (&) [Omitted.] 


T 

Provided that, in any case 
when an agreement to lease 
is stamped with the ad valo- 
rem stamp required for a 
lease, and a lease in pursU' 
ance of such agreement is 
subsequently executed, the 
duty on such lease shall not 
exceed eight annas. 


36. Letter of Allotment of Shares in any company or pro- 
posed company, or in respect of any loan to be raised by any 
company or proposed company. 

See also Certificate or other Document (No. 19), 

37. Letter of Credit, that is to say, any instrument by which 
one person authorizes another to give credit to the person in 
whose fa' our it is drawn. 

Letter of Guarantee. See Agreement (No. 5). 

38. Letter of Licence, that is to say, any agreement between 
a debtor and his creditors, that the latter shall, for a specified 
time, suspend their claims and allow the debtor to carry on 
business at his own discretion. 

39. Memorandum of Association of a Company 

(а) if accompanied by articles of association under section 37 
of the Indian Companies Act, 1882 ;® 

(б) if not so accompanied. 

Exemption. 

Memorandum of any association not ^rmed for profit and 
registered under section 26 of the Indian Companies Act, 1882 .=’ 

40 Mortgage-deed, not being *[an Agreement relating to 
Deposit OF Title-Deeds, Pawn or Pledge (No. 6)], Bottomry 
Bond (No. 16), Mortgage of Crop (No. 41), Respondentia 
Bond (No. 56), or Security-Bond (No. 57) — 


® [Two annas.] 


* [Two annas.] 


Ten rupees. 


Fifteen rupees. 
Forty rupees. 


LEG. REF. 

1 Exemption (6) which related to Burma 

omitted by A.O., 1937 * , .4 

a The words “Two annas’* were substituted 

for '*one anna” by Act ^LIII of 1 923 * 
a See now Act VII of 1913. 

* These words were substituted for th^ words 
“An Agreement to Mortgage (No. 6)” by S. 8 
(4) (a) of the Indian Stamp (Amendment) Act 

(XV of 1904)- ' 

NOTES. 

in the form of a lease for a specified period with 
the whole rent payable in advance, the proper 
stamp duty would be that required for a con- 
veyance. 20 Lah.L.T. 193* 

Art 40 . — As to applicability of Art. 40, see 
II R. 145 “ *933 R- ** (F.B.), cited under Art. 
5. A trust deed executed by the debtor who had 


already executed a pro-note to secure advances 
to be made by a Bank is a mortgage deed for 
purposes of the Stamp Act and not a letter of 
hypothecation within Exemption (2) to Art. 40. 
38 M. 646 = 25 M.L.J. 613. Mortgage varying 
terms of an existing mortgage must be treated 
for purpose of stamp duty as a fresh mortgage 
and noc a mere agreement. 38 PX..R. 213. A 
consent decree creating a charge on immovable 
property, which is not the subject-matter of 
suit, does not require to be stamped. 37 Bom. 
L.R, 346=1935 B. 256. Where, during the 
pendency of an appeal, the executing Court 
directed execution to proceed on condition of 
the decree-holder offering security for the resti- 
tution of any property taken and thereupon a 
third person executed a bond to the Court 
undertaking to give compensation if the decree- 
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Description of instrument. 


Proper stamp-duty. 


Mortgage-deed — CCow/d.) 

(a) when possession of the property or any part of the pro- 
perty comprised in such deed is given by the mortgagor or 
agreed to be given ; 


(6) when *[* 
given as aforesaid ; 


possession is not given or agreed to be 


Explanation . — A mortgagor who gives to the mortgagee a 
power-of-attorney to collect rents or a lease of the property 
mortgaged or part thereof, is deemed to give possession within 
the meaning of this article. 

(c) when a collateral or auxiliary or additional or substituted 
security, or by way of further assurance for the above mention- 
ed purpose where the principal or primary security is duly 
stamped — 

for every sum secured not exceeding Rs. 1,000; 

and for every Rs. 1,000 or part thereof secured in excess of 
Rs. 1.000. 

Exemptions. 

(1) Instruments executed by persons taking advances under 
the Land Improvement Loans Act, 1883, or the Agriculturists' 
Loans Act. 1884, or by their sureties as security for the re- 
payment of such advances. 

(2) Letter of hypothecation accompanying a bill of exchange. 

(3) ♦ ♦ .tc * s 

41. Mortgage of a crop, including any instrument evidencing 
an agreement to secure the re-payment of a loan made upon 
any mortgage of a crop, whether the crops is or is not in 
existence at the time of the mortgage — - 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount secured by such 
deed. 

The same duty as a Bond 
(No. 15) for the amount 
secured by such deed. 


Hight annas. 
Eight annas. 


LEG. REF. 

' The Words “at the time of execution” in 
cl. (6) of Art. 40 were repealed by S. 8 (4) (6) 
of the Indian Stamp (Amendment) Act (XV of 
1904). 

* The Exemption “(3) Instrument of pledge 
or pawn of goods unattested” was repealed by 
S. 8 (4) (c) of the Indian Stamp (Amendment) 
Act (XV of 190.J). 

NOTES. 

holder failed in appeal and he also offered cer- 
tain immovable properties as security for the 
due performance of the covenant, held^ that the 
document was a security bond and as such liable 
to stamp duty under Art. 57 and not Art. 40. 
8 O.VV.N. 1 16— 193* 99 * But see next case 

contra. A surety bond executed under O. 41, 
R. 5, C. r. Code, by a surety for the judgment- 
debtor hypothecating his property In favour of 
the Court c.xccuting the decree for the benefit of 
the decree-holder as security for the loss that 
the latter might sustain up to a certain amount 
owing to any default or misconduct on the part 
of the judgment-debtor, is chargeable with duty 
under Art. 40 and not Art. 57, it being not 
executed to secure the due performance of a 
contract. 52 /^.844=1931 A. 189 (F.B.) See 
also 40 C,W-N. 1 281, A mortgage with a con- 
dition that if particular event did or did not 
occur, or term of it was or was not satisfied, the 
mortgagee would take possession, is a simple 
mortgage and the proper stamp for the mort- 
gage-deed is the same for the simple mortgage 




Agreement to pawn movables. See 1 1 R. iVc 

^*933 R- 3 > (F.B.); see also 108 I.C. 746=1028 
L. 370. ^ 

Arts. 40 and 57 . — A security bond execut- 
ed by two sureties in favour of the sheristadar 
of a Court, as required by S. 21 (2) of the 
Provincial Insolvency Act, should be stamped 
under Art. 40 and not under Art. 57. The word 
c<mtract’ used in Art. 57 means a contract as 
denned in S. 2 (A) of the Contract Act. A 

cannot amount to a contract, as 
the Court is not a Juridical person and is incap- 
able of contracting. I.L.R. (1938) Mad. 460= 
47 L.W. *54—1938 Mad. 2G2 = (1938) 1 M.L. 
J* *59, (F. B.). Wherein compliance with the 
condition imposed for the stay of execution of 
a decree the judgment-debtor executes a mort- 
gage bond charging his properties as security 
tor the due performance of any decree that 
might ultimately be passed against him the 
document is chargeable as a mortgage deed 
under Art. 40 (A) of tlic Stamp Act. It cannot 
be treated as a security bond under .Art. '■,7 for 
the words ‘executed by surety’ in that Article 
must be given their plain and natural mean- 
ing and there is no justification for extending 
the scope of the word ‘surety* to the case oV 
pnncxpalswho arc parties to the proceedings on 
whose behalf the deed is executed. iqj^g O 
A. 263=1942 O.W.N. 363 (F.B.). 

Art. 41 .— S'ee I.L.R. (1941) All. 471 = 10., 
A.L.J. 427= 1941 AIL 243 (F.B.). 
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Description of instrument. 


Proper stamp*duty. 


Mortgage of a crop— (Co«/d.) 

(a) \Wjen the loan is re-payable nob-more than three months 
irom the date of the instrument — for every sum secured not 
exceeding Rs 200 ; 

D ortrt ^®*'^'^ery Rs. 200 or part thereof secured in excess of 
Rs. 200 ; 

(b) when the loan is re-payable more than three months 
put not more than ^^Ceighteen months], from the date of the 
instrument— 

for every sum secured not exceeding Rs. 100 : 

T> 100 or part thereof secured in excess of 

Ivs. 100. 

42 . Notarial Act, that is to say, any instrument, endorse- 
ment, note, attestation certificate or entry not being a Protest 
(No. 50 ) made or signed by a Notary Public in the execution 
of the duties of his office, or by any other person lawfully 
acting as a Notary Public. 

See also Protest of Bill or Note (No. 50 ). 

»[ 43 . Note or Memorandum sent by a Broker or Agent to] 
his principal intimating the purchase or sale on account of such 
principal — 

(a) of any goods exceeding in value twenty rupees 

(p) of any stock or marketable security exceeding in value 
twenty rupees. 


44 . ^ Note of protest by the master of a ship. 

See also Pf^OTEST nv the Master of a Ship (No. 51 ). 
Order for the payment of money. See Bill of Exchange. 
(No. 13). 

45 . Partition — Instrument of [as defined by section 2 (IS)]. 


The same duty as a 
Bond (No. 15 )- for the 
amount of the value of the 
separated share or shares 

_ of the property. 

N.B . — The largest share remaining after the property is partiliored (or 
if there are two or more shares of equal value and not smaller tl-an any of the 


1 


One anna 


One anna 


*[Two annas. 
“[Two annas. 


One rupee 


T wo annas. 

Subject to a maximum 
of ten rupees, one anna for 
every Rs. 10,000 or part 
thereof of the value of the 
stock or security.] 

Eight annas. 


LEG. REF. 

1 These words were substituted for the words 
“one year” by S. ^ (2) of the Indian Stamp 

(Amendment) Act (V of igo6). 

s The words “Two annas” were substituted 
for “Four annas” by S. 8 (5) of the Act XV 

a Ar^t. 43 was substituted by Act VI of i9to» 
S. 3 (iV). 


NOTES. 

An. 43 . — See 39 C. 669; 18 I.C. 978 = 40 G. 
219. , - 

Art. 45. — Under Art. 45 the duty payable 
on instrument of partition is for the amount of 
the value of the separated share or shares which 
have been separated off from the larger share. 
That should be a criterion for fixing the stamp 
duty payable on the instrument. 150 I-C. 119 
= 39 L.W. 157 = 1934 M. 204. A final decree 
effecting a partition of movable or immovable 
property in specie should be treated as an instru™ 
raent of partition liable to stamp duty under 
Art. 45. 24 I.G. 643=1 O.L.J. 281. Award 


directing partition should be stamped under 
Art. 45. 1928 M. 1181=55 M.L.J. 584 (F.B.); 
165 I.C. 82=1936 L. 838. See also 1935 L. 
364. Dissolution of partnership- — Award of 
arbitrators — Allotment of certain business to 
certain partners as a group and another to 
other as a group — Stamp duty — See (1937) i 
M.L.J. 174=1937 Mad. 308 (F.B.). A deed 
merely recording a family arrangement and 
containing an acknowledgment of the receipt 
of a share of property need not be stamped or 
registered. 1928 G. 7 ® 5 * Where a deed of 
partition purports to divide only some of the 
shares, the duty should be levied on the 
amount of the value of the separated share or 
shares. 34 P.L.R. 630. A decree in a suit 
for partition stating that the plaintiff is entitled 
to a certain fraction does not divide the property 
in severalty and is only a preliminary decree 
and therefore is not required to be stamped 
under S. 2 (15) read with Art. 45. 139 I.G. 

673=1932 R. 120. Compromise decree in parti- 
tion suit — Stamp duty payable. 9 Luck. 270 
= *933 O. 562 (F. B.). Where, in a partition 
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Description of instrument. 


Proper stamp-duty. 


Partition — (Conid.') 

other shares, then one of such equal shares) shall be deemed to be that from 
which the other shares are separated : 

Provided always that — 

(a) when an instrument of partition containing an agreement to divide pro- 
perty in severalty is executed and a partition is effected in pursuance of such 

the duty chargeable upon the instrument effecting such partition 
shall be reduced by the amount of duty paid in respect of the first instrument, 
but shall not be less than (eight annas) ; 

(b) where land is held on Revenue settlement for a period not exceeding 
thirty years and paying the full assessment, the value for the purpose of duty 
shall be calculated at not more than five times the annual revenue ; 

(^) where a final order for effecting a partition passed by any Revenue- 
authority or any Ovil Court, or an award by an arbitrator directing a partition 
IS stamped with the stamp required for an instrument of partition, and an 
instrument of partition in pursuance of such order or award is subsequently 
executed, the duty on such instrument shall not exceed (eight annas) 


46. Partnership — 

A. — Instrument of — 

(а) where the capital of tlie partnership does not exceed 
Rs. 500 ; 

(б) in any other case 

B. — Dissolution of [ 

i[Pawn or Pledge — See Agreement relating to Deposit of 

Title-Deeds, Pawn or Pledge (No. 6)J. 

47. Policy of Insurance — 


*rA. — Sea Insurance (see section 7) — 

(1) for or upon any voyage — 

(i) where the premium or consideration does not exceed 
the rate of two annas or one-eighth per centum of the amount 
insured by the policy; 

(ii) in any other case, in respect of every full sum of *rone 
thousand five hundred rupees] and also any fractional part of 
•’[one thousand five hundred rupees] insured by the policy • 


Two rupees eight annas. 

Ten rupees. 

Five rupees. 


If drawn 
singly. 


One anna. 


[One 
anna.] ® 


If drawn in 
duplicate, for 
each part. 


Half an 
anna. 

[Half an 
anna.]* 


LEG. REF. 

* This entry was inserted by S. 8 (6) of the 
Indian Stamp (Amendment) Act (XV of 1904). 

* These divisions A and B were subsiiiuted 
for the original divisions A and B by S. 7 (3) 

of the Indian Stamp (Amendment) Act (V of 
1906). 

•Inserted by Act XVIH of 1928. 

notes. 

suit involving .several reliefs, a decree is passed 
in accordance with a compromise, ai d neither 
the compromise nor the decree is stamped, the 
partition decree can be regarded as consislingof 
a various number of decrees and a part of the 
decree can be executed on payment of stamp 
duty as required by Art. 45. 1935 L. 3.^2. 

Arts. 45 and 55 . — A deed by which co- 


owners divide property in severalty is a deed 
of partition and merely because mutual release 
IS an incident of the division, the partition 
deed does not become a release. Moreover a 
deed of release is a one-sided document and 
binds the executant alone, while a partition is 
an agreement between two or more persons who 
are all bound by it. ii L.L.T. 157, 

- and 62 (c). — Instrument of parti- 

tion — Transfer by trustee to beneficiary — Stamo 
chargeable under Art. 45 .47 u. 32,^2- Bom. 
L.R. 112=1923 B. 237. 

Art. 46 -B . — Sff 1935 A.W.R .863=1933 A. 

I M.L.j. 174= '937 Mad. 308 

Art. 47 . — Policy ofSea Insurance — Protection 
note Want of stamp — Admissible on payment 
of penalty. 24 Bom.L.R. 820=1923 B. 142. 
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Description of instrument- 


Proper stamp-duty- 


Policy of Insurance — iContd.') 

(2) for time — 

(iii) in respect of every full sum of one thousand rupees 
and also any fractional part of one thousand rupees insured by 
the policy — 

where the insurance shall be made for any time not exceeding^ 
six months; 

where the insurance shall be made for any time exceeding six 
months and not exceeding twelve months.] 

— Fire Insurance and other classes of insurance* not 
elsewhere included in this article, covering goods, merchandise, 
personal effects, crops and other property against loss or 
damage] — 

(1) in respect of an original policy — 

(i) when the sum insured does not exceed Rs. 5,000 

(ii) in any other case 

and 

(2) in respect of each receipt for any payment of a premium 
on any renewal of an original policy. 


If drawn 
singly. 


If drawn in 
duplicate, for 
each part. 


Two annas. 
Four annas. 


One anna. 
Two annaSc 


C. — Accident and Sickness-Insurance — 

(o) against railway accident, valid for a single journey only. 

Exemption. 

When issued to a passenger travelling by the intermediate or 
the third class in any railway. 

(6) in any other case — for the maximum amount which may 
become payable in the case of any single accident or sickness 
where such amount does not exceed Rs. 1,000 and also where 
such amount exceeds Rs. 1,000, for every Rs. 1,000, or part 
thereof. 


Fight annas. 

One rupee. 

One-half of the duty pay- 
able in respect of the ori- 
ginal policy in addition to 
the amount, if any, charge- 
able under No. 53. J 

One anna. 


Two annas. 

^[Provided that, in case 
of a policy of insurance 
against death by accident 
when the annual premium 
payable does not exceed 
Rs. 2-8-0 per Rs. 1,000, the 
duty on such instrument 
shall be one anna for every 
Rs. 1,000 or part thereof of 
the maximum amount 


3 [CC.— Insurance by Way of Indemnity against liability to 
pay damages on account of accidents to workman employed by 
or under the insurer or against liability ^ P^y compensation 
under the Workmen’s Compensation Act, 1923, for every Rs. 100 

under it,] 

One anna.] 

or part thereof payable as premium. 


/ 


1 k 

If drawn 
singly. 

[ If drawn in 
' duplicate for 
^each part. 

Prov«7i^™k, described in 

— d^ 

Two annas. 
Four annas. 

One anna. 
Two annas 

ceed.ng SOO injured exceeding Rs. 500 but not ex- 

ceeding^Rs. ifooo and also for every Rs. 1,000 or part thereof m 
excess of Rs. 1,000. 

Six annas. 

j 

Three 

annas. 


leg. ref. 

1 The words “Fire Insurance. . . . 
were substituted for “Fire Insurance 
XLIII of 1923. 


damage'* 
’» by Act 


® Proviso added by Act XVIII of 1928. 

* Inserted by Act XV of 1925, S. 2. 

* Substituted by Act XVIII of 1928. 
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Description of instrument. 


Proper stamp-duty. 


Policy of Insurance — (ContJ.) 

Exemption. 

jife-insurance granted by the Director-General of 
Post Omces in accordance with rules for Postal Life Insurance 
is^ed under the authority of the (Central Government.] 

Reinsurance by an Insurance Company, which has 
granted a PoocY *[of the nature specified in Division A or 
Division B of this Article] with another company bv way of 
indemnity or guarantee against the payment on the original in- 
surance of a certain part of the sum insured thereby. 

General Exemption. 

Letter of cover or engagement to issue a policy of insurance : 

Provided that, unless such letter or engagement bears the 
stamp prescribed by this Act for such policy, nothing shall be 
claimable thereunder, nor shall it be available for any Duroose 
except to compel the delivery of the policy therein mentioned. * 

48. Power-of-attorney las defined by section 2 (21)]. not 
beiog a pFOXY (No* 52) — 

purpose of procuring the 
registration of one or more documents in relation to a single 
transaction or for admitting execution of one or more sm-h 
documents ; 

(£►) when required in suits or proceedings under the 

dency Small Cause Courts Act, 1882; * 

(c) when authorizing one person or more to act in a sin<yl#^ 

transaction other than the case mentioned in clause (u) • * 

. . authorizing not more than five persons to act 

jointly and severally in more than one transaction or generair^. 

(e) when authorizing more than five but not more than 

persons to act jointly and severally in more than one transactinU 
or generally; ■•ijsatiion 

(/) when giving for consideration and authorizing at 

torney to sell ^ny immovable property ; * ^ 

(^) in any other case 


Explanation .— the purposes of this Article more 

than one when belonging to the same firm shall be deem?d t^be 
one person. ^ 

»(49. Promissory Note [as defined by section 2 (22)1— 

(o) when payable on demand — 


One quarter of the duty 
payable in respect of the 
original insurance, but not 
.less than one anna or more 
than one rupee. 


Kight annas. 


Eight annas. 
One rupee. 
Five rupees. 
Ten rupees. 


The same duly as a Con^ 
veyance (No. 23) for the 
amount of the considera- 
ion. 

One rupee for each per- 
son authorized* 

^•.^•~The term ‘regis- 
fration ’ includes every 
operation incidental to re- 
gistration under the Indian 
Registration Act, 1877. 


LEG. REF. 

» The words “of the nature Article” 

were substituted for “of sea insurance or a 
policy of fire insurance” by Act XHII of i 
- Substituted for the original Article by Act 
XLin of 1923. The original article ran 
follows: — 

The same duty as a Bill of 
Exchange (No. 13) accord- 
‘9K as it is payable on 
demand or payable other- 
wise than on demand, as the 
case may be. 


49. Promis- 
sory note [as 
defined by sec- 
tion 2 (22)]. 


Art. 48. 


NOTES. 

Tw. — A powcr-of-attorncy executed in 
favour of a person not a certified mukhtear or 
pleader should not be stamped according to 

Art. 48. 33 A. 487 = 8 A.L.J. 378. A vakalat 


?,! fu to his advocate to be used 

in the Bombay Presidency Small Cause Court 

falls under the definition of ‘power-of-attorney* 

‘he Stamp Act and mus" be 

by^^t'^aS as required 

’ A . Schedule of the 

597 = 36 Bom L I^ombay. 58 Bom. 

no^ by ‘ is^de?^?mfned 

K number of persons executing the 

?925 "‘'"^her of agents appointed. 

^46 I.C. 943 = 
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[ScH. I 


Description of instrument. 


Proper stamp-duty. 


Promissory Note — iContd.) 

when the amount or value does not exceed Rs 250 

(iu) in any other case 

{.b) wljen payable otherwise than on demand . ] 


, 50 . Protest of Bill or Note, that is to sa>, any declaration 

jn writing mad^ by a I^otary J^ubiic or other person lawfully 
acting as such, attesting the dishonour of a Bill of Exchange or 
promissory note. 

51 . Protest by the Master of a ship, that is to say, any 
declaration of the particulars of her voyage drawn up by him 
with a view to the adjustmentof losses or the calculation of 
averages, and every declaration in writing made by him against 
the charterers or the consignees for not loading or unloading 
the ship, when such declaration is attested or certified by a 
Notary public or other person lawfully acting as such. 

See also Note of Protest by the Master of a Ship (No. 44 ). 

52 . Proxy empowering any person to vote at any one election 
of the members of a district or local board, or of a body of 
municipal commissioners, or at anyone meetingof (a) members 
of an incorporated company or other body corporate whose 
stock or funds is or are divided into shares and transferable, (6) 

local authority, or (r) proprietors, members or contributors 
1 c» the funds of any institution. 

53 . Receipt fas dehned by section 2 ( 23 )] for any money or 
other property, the amount or value of which exceeds twenty 
rupees. 

£xetKptions. 

Receipt — 

(o) endorsed on or contained in any instrument duly stam- 
ped, ^Cor any instrument exempted] under the proviso to section 
3 (instruments executed on behalf of the *(Crown) *£or any 
cheque or bill of exchange payable on demand] acknowledging 
the receipt of the consideration money therein expressed, or the 
receipt of any prinipal money, interest or annuity, or other 
periodical payment thereby secured ; 

(&) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of 
land assessed to Government revenue, or(in the Presidencies of 


j One anna. 

Two annas. 

Four annas. 

The same duty as a Bill 
of Exchange (No. 13 ) for 
!the same amount payable 
otherwise than on demcind.J 
One rupee. 


One rupee. 


^CTwo annas] 


One anna. 


LEG. REF. 

^ The words “Two annas” were substituted 
for “One anna” by Act XLIII of 1923- 

* Substituted and inserted by Act XVIII 
of 1928. 

3 Substituted for ‘Government’ by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937* 

NOTES. 

Art. 53 . — Receipts granted for amounts 
transferred in books by adjustments arc ex- 
empt from stamp duty. 9 I.C. 342=(i9ii) 2 
M.W.N. 293. Recital of sale of land in 
receipt docs not make it a conveyance. 13 
L.L.T. 48. On this article, see also sy C. 634; 
5 I.C. 812 = 15 P.R. 1910; 31 A. 36. Receipt of 
article — Failure to affix stamp — Conviction, if 


proper. See 46 A. 354=22 A.L.J. 288=1924 
A. 578. Although a receipt for rent of an agri- 
cultural holding is exempt under Art. 53 (e), a 
receipt for payment out of Court, of money due 
under a decree for such rent is not so exempt. 
1908 A.W.N. 272 ; 31 A. 36=5 A.L.J. 444=1 
I.C. 568. When the accused made a purchase 
of gold ornaments from a client, he got the 
client to make an entry in the account book 
giving the client’s name and a description of the 
goods purchased and of the price paid, and got 
this signed by the client. Held^ that the docu- 
ments were merely memoranda of the sale of 
goodyjand were exempt from stamp duty under 
Art. 5, Exemption (a), and not conveyance 
within Art. 23, but as the documents contained 
a clear acknowledgment that the price had been 
received by the seller, they were receipts as well 


SCBD. I] 


The Stamp Act (II of 1899). 
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Description of instrument. 


Proper stamp-duty. 


Receipt — (Con/d.) 

Fort St. George and Bombay) of Inam lands ; 

id) forpay or alio vvances by non-commissioned ^[or petty] 
officers, ^[soldiers, ^(sailors) or airmen] of *[His Majesty's 
military, ‘(naval) or air forces] when serving in such capacity, 
or by mounted police constables ; 

(e) given by holders of family-certificates in cases where 
the person from whose pay or allowances the sum comprised 
in the receipt has been assigned is a non-commissioned ‘[or 
petty] officer, * [soldier ‘ (sailor) or airman] of *[any of the said 
forces] and serving ir^uch capacity: 

(/) for pensions or allowances by persons receiving such 
pensions or allowances in respect of their service as such non- 
commissioned ‘[or perty] officers, “[soldiers ‘(sailors) or 
airmen], and not serving the ^[Crown] in any other capacity ; 

(^) given by a headman or lambardar for land revenue or 
taxes collected by him ; 

(^) given for money or securities for money deposited in 
the hands of any banker, to be accounted for : 

Provided that the same is not expressed to be received of, 
or by the hands of, any other than the person to whom the same 
is to be accounted for : 

Provided also that this exemption shall not extend to a re- 
ceipt or acknowledgment for any sum paid or deposited for, or 
upon a letter of allotment of a share, or in respect of a call 
upon any scrip or share of, or in, any incorporated company 
or other body corporate or such proposed or intended com- 
pany or body or in respect of a debenture being a marketable 
security. 

also Policy of Inrurance No. 47 -B (2).] 


54 . Reconveyance of Mortgaged Property — 

(o) if the consideration for which the property was mort- 
gaged does not exceed Rs. 1 . 000 ; 


ib) in any other case 

55 . Release, that is to say, any instrument “[(not being such 
a release as is provided for by section 23 -A)] whereby a person 
renounces a claim upon another person, or against any specified 
property — 

(a) if the amount or value of the claim does not exceed 
Rs. 1 , 000 ; 

ib) in any other case 

56 . Respondentia Bond, that is to say, any instrument 
securing a loan on the cargo laden or to be laden on board a 
ship and making repayment contingent on the arrival of the 
cargo at the port of destination. 

Revocation of any trust or settlement. See Settlement 
(N o. 58 ) ; Tnust (No. 64 ). 


The same duty as a Con- 
veyance (No. 23 ) for the 
amount of such considera- 
tion as set forth in the Re- 
conveyance. 

Ten rupees. 


The same duty as a Bond 
(No, 15 ) for such amount 
or value as set forth in the 
Release. 

Five rupees. 

The -same duty as a Bond 
(No. 15 ) for the amount of 
the loan secured. 


LEG. REF. 

‘ Inserted by Act XXXV of 1934. 

• Inserted by Act X of 1927 in cIs. (/), (#) 
and (f). 

• Substituted for 'Government' by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937- 

• This note was added by S. 7 (4) of the 
Indian Stamp (Amendment) Act (V of 1906). 

• The parenthesis was inserted by S. 8 (7) of 
the Indian Stamp (Amendment) Act (XV of 
1904). 

C.C.M *— 589 


NOTES. 

^ memoranda of the sale of goods and should 
have been stamped as receipts with stamp duty 
of one anna each. 56 A. 68o=» 1934 A.L. J. 38a 
“‘934 A. aoi. Ste also la R. I74=»i934 R. 

Art. 55 . — Hindu widow in possession of pro- 
perty allotted to her by decree of Court in 
partition suit — Rights of widow similar to those 
of widow having life estate — Deed surrendering 
interests and transferring possessions to sons 
having right of succession on her death— Stamp 
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Description of instrument. 



Proper stamp-duty. 


57. Security Bond or Mortgage-deed executed by way of 
security for the due execution of an office, or to account for 
money or other property received by virtue thereof or executed 
by a surety to secure the due performance of a contract — 

(o) when the amount secured does not exceed Ks. 1,000 .. 


(&) in any other case 

Exemptions. 

Bond or other instrumetn, when executed — 

(а) by headmen nominated under rules framed in accor- 
dance with the Bengal Irrigation Act, 1S76, section 99, for the 
due performance of their duties under that Act; 

(б) by any person for the purpose of guaranteeing that the 
local income derived from private subscriptions to a charitable 
dispensary or hospital oranyother object of public utility shall 
not be less than a specified sum per mensem ; 

(c) under No. 3-A of the rules made by the '[Provincial 
Government] under section 70 of the Bombay Irrigation Act, 
1879; 

(d) executed by persons taking advances under the Land 
Improvement Loans Act, 1883, or the Agriculturists* Loans 
Act. 1884, or by their sureties, as security for the repayment of 
such advances ; 

(e) executed by officers of *[the Crown] or their sureties 
to secure the due execution of an office or the due accounting 
for money or other property received by virtue thereof. 

58. Settlement — 

A. — Instrument of (including a deed of dower) 


The same duly as a Bond 
(No. 15) for the amount 
secured. 

Five rupees 


The same duty as a Bend 
(No. 15) for a sum equal 
to the amount or value of 
the property settled as set 
forth in such settlement: 

Provided that, where an 
agreement to settle is 
stamped with the stamp 




LEG. REF. 

^ Substituted by Government of India 
(Adaptation of Indian Laws) Order, i 937 » k)*" 
‘Governor of Bombay in Council.’ 

* Ibid, for ‘Government.’ 

NOTES. 

duty — It is not release but gift deed and is to be 
stamped as such. S^e i 8 PatLT. 933 = *939 
Pat. 33 (S B ); 38 A. 56^=3* LC. 404; 3 1 -L. 

B. 657—11 Bom.L.R. 735 - 
Art. 57 . — See also cases under Art. 40, supra. 
[Undertaking given by third per^n guaramee- 
inc restitution by a party and ^Bering immov- 
able property as security 

%% ^63"- Th?' worJ 

■Contract” tn Act 57 » ^ed Act 

tract as defined S . W of 

surety bond «<=cuted 1 

under O. 41 . 5 - , . , = ,031 A. 189 (F.B.); 

contract. 193 * see also i'\‘2 I. 

\y.W.N. 116=1931 o. 99 . cortlra. 

€< bond” and ‘•inorigagc bond,” mean- 

rot To G W.N. .==8.^64 C.L.J. 439 = 

1 L.R.' (.937) > Cal. 373. Ajnr^e^nd.^exe^- 

s^“?y ?or‘*'the%d^gment-debtor hypothecating 


his property in favour of the Court executing 
the decree for the benefit of ihc decree-holder, 
as security for the loss that latter might sustain 
up to a certain amount owing to any default or 
misconduct on the part of the judgment-debtor, 
is chargeable with duty under Art. 40 and not 
57, it being not executed to secure the due 
performance of a contract. 52 A. 1931 A. 

L T 41 = 193* A. 189 (F.B.). See also 40 C.W. 
N 1281 : 1936 S. 4*; *9*3 L. 1004=1938 

Wd. 262 = {i 938) I M.L.J. i 59 J * 94 ^ O.W.N. 
363 But see 1931 O. 99, conlra. A bond exe- 
cuted by a surety in accordance with S. 55 (4) 
of the C. P. Code undertaking that the debtor 
would file a petition within a month to be decla- 
red an insolvent and that he would app:.‘ar in 
any proceeding whenever called upon, need only 
be stamped with a court-fee of annac eight 
under Art. 6 of Sch. It of the Court-Fees Act ; 
as it imposes only a personal obligation and 
does not hypothecate any movable or immov- 
able property. Art. 57 has no application to it. 
14 L. 284=1033 L. 89 (S.B.). See abo 17L. 74 
= 1936 L. 45 (S.B,). A security bond executed 
in pursuance of an order of Court under the 
Code of Civil Procedure and imposing only a 
personal obligation on the surety is not leviable 
to stamp duty under the Stamp Act. 14 L. 708. 
The proper stamp on a bond given by the guar* 


$CH. I] 


The Stamp Act (II of 1899). 
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Description of instrument. 


Proper stamp-duty. 


Settlement — (Cow/d.) 


EA'emptious. 

(а) Deed of dower executed on the occasion of a marriage 
between Muhammadans. 

( б ) * * *3 

B. — Revocation of — 


required for an instrument 
of settknient, and an in- 
strument of settlement in 
pursuance of such agree- 
ment is subsequently exe- 
cuie<l. the duty on such 
instrument shall not ex- 
ceed eight annas. 


See also Trust (No. 64). 

59. Share Warrants to bearer issued under the 
Companies Act. 18^2. 


Indian 


Exemption. 

Share warrant when issued by a company in pursuance of the 
Indian Companies Act, 1882, section 30, to have effect only upon 
payment, as composition for that duty, to the Collector of 
Stamp-revenue, of — 

*(one and a half] per centum of the whole subscribed 
capital of the company, or 

(6) if any company which has paid t he said duty or coinpo 

sition in full, subsequently issues an addition to its subscribed 
capital *lone and a half) per centum of the additional capital 
so issued. 

Scrip. See Certificate (No. 19). 

60. Shipping Order for or relating to the conveyance of 
goods on board of any vessel. 

61. Surrender of lease— i 

(а) when the duty with which tlie lease is chargeable does ' 
not exceed five rupees ; 

(б) In any other case. 

Exemption. 

Surrender of lease, when such lca^e is exempted from duty 


the same duty as a 
Bond (No 15) for a sum 
equal to the amount or 
value of ihe property con- 
cerned as set forth in the 
Instrument of Revocation, 
but not exceeding ten 
rupees. 

= [Oneand a half times] 
the duty payable on a Con- 
veyance (No. 23) for a con- 
sideration equal to the no- 
minal amount of the shares 
specified in the warrant 


One 


anna. 


The duty with which 
such lease chargeable. 
l*ive rupees. 


LEG. REF. 

* Exemption {b) relating to Burma omitted by 
Government of India (Adaptation of Indian 
Laws) Order, 1937. 

• In the second column for the words “three- 
quarters” the words “one and a half times” 
were substituted and in exemptions the words 
“one and a half times” were substituted for 
“three-quarters” by Act V of 1910, S. 3 (»). 

NOTES. 

dia.i of the estate of a minor in accordance with 
the orders of the Court under the Guardians and 
Wards Act, is Rs. 10 as prescribed by Art. 57. 
Such a bond is covered by Art. 57 does not tail 
under Art. 6 of Sch. 11 of the Court-Fees Act 
which referd only to cn; btii ojnlj, etc., given 


unc^r the Civil or Criminal Procedure Code 
42 Bom.L.R. 668=1940 Born. 275. Where the* 
terms of a document c.xccutcd by a supurddar 
were ‘hat the supurddar acknowledged^havini? 
received the attached property frorn the amin 
and agreed to produce the same whene\'er 
demanded by the Court of the amin and 

would be at liberty to realise the price thereof 
from his person and property. j£ld, that the 
document was a security*^ bond as defined in 

being 

covered by Exemption to tiiat article. 193? 

.>54=(iy38) I iVL 

undcr A?t. 4 o\ Uic point 
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Description of instrument. 


Proper stamp-duty. 


62. Transfer (whether with or without consideration) — 

(a) of shares in an incorporated company or other body 
corporate ; 


(6) of debentures being marketable securities, whether the 
debenture is liable to duty or not, except debenture provided 
for by section 8; 

(c) of any interest secured by a bond, mortgage-deed or 
policy of insurance — 

(i) if the duty on such bond, mortgage-deed or policy does 
not exceed five rupees; 

% 

(ii) in any other case 

(d) of any property under the Administrator-Generars 
Act, 1874, section 31 ; 

(,€} of any trust property without consideration from one 
trustee to another trustee or from a trustee to a beneficiary. 


Exemptions. 

Transfers by endorsement — 

(o) of a bill of exchange, cheque or promissory note ; 

(6) of a bill of lading, delivery order, warrant for goods, 
or other mercantile document of title to goods: 

(r) of a policy of insurance ; 

(d) of securities of the Central Government. 

See also section 8. . . v 

63. Transfer of Lease by way of assignment and not by way 

of under-lease. 


^[One half] of the duty 
payable on a conveyance 
(No. 23) for a considera- 
tion equal to the value of 
the share. 

^[OnehalfJ of the duty 
payable on a couveyance 
(No. 23) for a considera- 
tion equal to the face 
amount of the debenture. 


The duty with which 
such bond, mortgage-deed 
or policy of insurance is 
chargeable. 

Five rupees. 

Ten rupees. 

Five rupees or such 
smaller amount as may be 
chargeable under clauses 
(o) to (r) of this article. 


The same duty as a 
conveyance (No. 23) for a 

consideration equal to the 
amount of the considera- 
tion for the transfer. 


Exemption. 

Transfer of any lease exempt from duty. 

64. Trust — . . . 

A.— Declaration of— of. or concerning, any property when 

made by any writing not being a Will. 


The same duty as a Bond 
(No. 15> for a sum equal 
to the amount or value of 
the property concerned as 


leg. ref. ^ . 

1 In the second column of (a) and (*) 
words “One half” were substituted for One 

quarter” by Act VI of 19*0, S. 3 (^ 0 - 

A rt 62 . The plainiill purchased 29 bonds 

from the second defendant for a lunip sum of 
Rs 2,4.25. The sum of the amounts due on the 

several bonds was Rs. 6,040. The sale-deed m 
favour of the plaintiff bore a stamp 
Rs- 5. On a reference relating to the sufficiency 
of the stamp, AWd {by the F.B.y Nxamatullah and 
Bennet, JJ., dissenting) that (i) S. 5 was inappli- 
cable; distinct matters” meant ‘ distinct transac- 
tions” and not a transaction comprising several 
items ; (it) under Art. 62 read with S. 13 o* ^he 
General Clauses Act, the stamp duty chargeab^ 
on the deed was only Rs. 5. ^93TA L.J. 4 7 
1933 A. 321=55 A. 468=143 LC. 48b (F.B ). 
Document giving mortgagee a mortgage by 
depr sit of tide-deeds — Document also giving him 
right to appoint receiver and to call upon 


mortgagors to execute English mortgage — If 
“mortgage-deed” — Document of transfer of 
mortgagee’s interest — Stamp duty. 4 i G.W.N. 
961 = 1. L.R. (1937) 2 Cal. 486. 

Art- 63 . — A document, which after reciting 
a previous permanent lease executed by the 
Thakors in favour of the lessee in considcpation 
of an annual sum ofRs. 292, proceeded to state 
that the rights of the lessee under the lease 
were assigned to the executant for a lump sum 
of Rs. 4,229, and the executant was to abide by 
the terms of the permanent lease, and bound by 
virtue of one of such terms, to pay the annual 
sum ofRs. 229 direct to the Thaikors. Apart 
from the sum ofRs. 4,229, the lessee-assignor 
derived no benefit whatever from the annual 
payment. The stamp duty payable on the deed 
of sale was held to be an ad valorem duty on 
Rs. 4,229 and no stamp was necessary on the 
annuity. 33 Bom.L.R. I447 kI«8 I.C. 898— 
1931 B. 1. 
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Description of instrument. 


Proper stamp-duty. 


Trust — (Con/d ) 


Revocation of — of. or concerning, any property when 
made by any instrument other than a Will. 


See also Settlement (No. 58;. 

Valuation. Appraisement (No. 8). 

Vakil. See Entry as a Vakil (No. 30), 

65. Warrant for Goods, that is to say. any instrument cvi- 
dencmg the title of any person therein named, or his assigns or 
the holder thereof, to the property in any goods lying in or upon 
any dock, warehouse or wharf, such instrument being signed or 
certified by or on behalf of the person in whose custody such 
goods may be. 


set forth In the instrament 
but not exceeding fifteen 
rupees. 

The same duty as a Bond 
(No. 15) for a sum equal 
to the amount or value of 
the property concerned as 
set forth in the instrument 
but not exceeding ten 
rupees. 


Four annas. 


[SCHIlDUTE. II. — Repealed by Act X of 1924, \ 

THE STANDARDS OF WEIGHT ACT (IX OF 1939). 

Prefatory Note :Statement OF Objects AND Reason. ' The question of prescribing a 
scale of standard weights and measures throughout British India has been under the consi- 
deration of the Government of India from time to time. In I87l the Indian Weiehts and 

P section 8 of whTchempow^^^^ 

Governor General in Council to introduce a system of weights and measures, consistent with 
the statutory units prescribed by section 3 thereof. This Act however remained inopera- 
tive since no notification prescribed thereunder was issued as it was hoped that weights an^d 

based on the statutory units would be gradually and generally adopted without 
further intervention on the part of Government. 

2. In 1913,thc Government of India appointed the Weights and 
investigate the feasibility of introducing uniform weights and measures throughout the 
country. The Committees recommendation were examined in consultation witv, «Ko 1^.1 
Governments and Administrations and in 1922 the Government of Ind I issued a^resoI^°fon 
containing the decisions arrived at. As -vieights and measures’ became a ProvinciL^ 
transferred subject under the Government of India Act, 1919, subject (o WisTation bv the 
Indian Legislature as regards standards, it was left to the Provincial < 

take the necessary legislation with the previous consultation with the Government of ^ndia 
as to the form which such legislation should take and the nrcviot.e ^ * India 

General required under that Act. Accordinglylhree Provm«s the 

in 1928, Coorgin 1931 and Bombay in 1932. pfsLd ^uch fegisirtfon ' ^ Provinces 

*• ^^"stitutional position now is that according to item 51 in the Federal Legisla- 

tive List in the Seventh Schedule to the Government of India Act of 1935 the Central 
Government is responsible for the establishment of standards of weights while P^vlnclal 

sed upon the Governm|n/of ‘indi'a^and some Prov?nc'cs a®A‘ repo?'ed^o'’haveThe^‘r ”\Wig^^^^^ 

commonly used by the Railways and in commerce weight 

also the pound, the ounce, the hundredwe'i?lurnd’the''ton.-' the maund and 


THE STANDARDS OF WEIGHT ACT (IX OF 1939). 

^ , 4 i.f r , [28th jMarch, 19Z9. 

An Act to establish standards of zveight throughout British India. 

British'lrKlIa^'^^ expedient to establish standards of weijjht throughout 

It is hereby enacted as follows : — 
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Short title, extent- and I- (1) This Act may be called The Standards* 

commencement. OF Weight Act, 1939. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government ma 3 S 
by notification in the official Gazette, appoint. 


2. (1) The unit for weight shall be the standard grain, that is to say,, that 

iT«;f f r «• * If weight which when multiplied by 1799*84585 is the 

^ ' * weight in vacuo of the iridio-platinum cylinder in the 

custody of the Mint Master, Bombay, certified by the Standards Department of 
the British Board of Trade as having a weight of 1799‘84o85 grains in vacuo. 

(2) The standard grain shall be the only unit from whic'i all other stand- 
ard weights shall be ascertained. 

3. (1) There shall be the following standard 

weights, namely : 


Standard weights- 


(a) the standard tola, being a weight of 180 standard grains; 

(fe) the standard seer, being a weight of 18 standard tolas or 14,400 
standard grains; 


(c) the standard maund, being a weight of 40 standard seers; 

(d) the standard pound, being a weight of 7,000 standard grain ; 

(^) the standard ounce, being •one-sixteenth part of the weight o a 
standard pound ; 

(/) the standard hundred weight, being a weight of 1 12 standard poun s , 

(ff') the standard ton, being a weight of 2,240 standard pounds. 

(2) No weight other than the weights set forth in sub-section (1) and 
integral multiples or sub-multiples of any such weight shall be used as a 
standard weight. 

4. (1) The Central Government shall cause to be prepared one set ^*1 

- . of the standard weights specified in sub-section (1) ot 

bets of standard weights. section 3 or multiples or sub-multiples thereof as the 

Central Government may consider expedient, and shall cause each weight of 
such set to be authenticated as having been ascertained from the standard g^in, 
and shall deposit the set in such custody as the Central Government may think 
fit. 


(2) The Central Government shall cause similar sets of weights, similarly 
authenticated, to be prepared, and shall supply one set to each Provincial 

Government. 

(3) The Central Government shall cause similar sets of weights, similarly 
authenticated, to be prepared and shall supply one set to the Government of any 
Indian State or foreign settlement situated in India which applies tor it and 
pays the price fixed by the Cer tra! Government. 

5 (1) The Central Government may, by notification in the official 

Gazette, make rules for carrying into effect the pro- 
visions of this Act. 


(2) Without prejudice to the generality of the foregoing power, rules 
made under this section may regulate — 

(n) the preparation of the sets of standard weights referred to in 
section 4; 

{&) the custody of the set of such weights which is to be maintained by 
the Central Government and the periodical verification and adjustment thereof; 

(<r) the periodical verification and adjustment of the sets of standard 
weights supplied to Provincial and other Governments. 
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The Succession Act (XXXIX of 1925). 

6. The Indian Weights and Measui es of Capacity Act, 1871, in so far as it 

Repeal. relates to the establishment of standards of weight, is 

hereby" repealed. 


THE INDIAN SUCCESSION ACT (XXXIX OF 1925 ). 


1925 

No. 

Short title- 

1 

1 

Amendments. 

1925 

XXXIX 

1 

The Indian Succession Act. 

j 

Amended XXXVII and XL of 1926 ; X 
of 1927; XVlIIof 1927; XIV of 1028- 
XXI of 1928; XVIII of 1929; XXI of 
1929; XVII of 1931; XXXV of 1934. 
Government of India ( Adaptation of 
Indian Laws) Order, 1937, 


N. B. — As this i . a nezo Act, the fonoujlng table, shozving the correspondinq 
sections of the old repealed en 2 ct uenfs ivith the sections of the present Act has 
been added zuith a viezv to facilitate reference to the provisions of th^ new 
enactment. 

TABLES SHOWING DtSTRIBUTlON IN THE ACT OF SECTIOM^ 

OF ACTS REPEALED. 


THE SUCCESSION ^PROPERTY 
PROTECTION) ACT (XIX OF 1841). 

Sections o( the 
present Succession 


Section 
of Act. 


Act No XXXIX of 1925. 


1 

192 (1) 

2 

192 (2) 

3 

193 

4 

194 

5 

195 

6 

196 

7 

198 

8 

P.9 

9 

200 

10 

201 

11 

202 

12 

203 

13 

204 

14 

205 

15 

206 

16 

207 

17 

208 

18 

209 

19 

210 

20 

Repealed by Act VI 


Section 
of Act. 

1 

2 

3 

4 

5 

6 

7 

8 
9 


SUCCESSION ACT (X OF 1865). 

Sections of the 
present Succession 
Act No. XXXIX of 1925. 
Part I. — Preliminarv. 

1 

23. 90 51 (2). 217 
2 
20 

Part 1 1.— Of Dom rciLE. 

6 

7 

8 
9 


SUCCESSION ACT (X OF 
1865) — Contd. 

Sections of the 
present Succession 
Act No. XXXIX of 1925. 

10 
11 
12 

13 

14 

15 

16 

17 

18 
19 

J’aRT III. Of CoN.s ANCUXNITY 

24 
2.5 
26 

27 

28 

Part IV. — Of Intestacy. 

30 

32 

33 

34 

P.^rt V. — Of the Distribution or ak 
Intestate's Property. 

(o) t^i'here he has left lineal Descendants 

29 35 

30 37 

31 38 

32 39 

33 40 

ib) Inhere the Intestate has left no lineal 
... Descendatxts. 

34 41 

3d 42 

36 43 

37 44 

38 45 

39 46 


Section 
of Act. 
10 
11 
12 

13 

14 

15 

16 

17 

18 
19 


20 

21 

22 

23 

24 


25 

26 

27 

28 
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SUCCESSION ACT (X OF 1865)— 

Sections of the 

Section present Succession 

of Act. Act No. XXXIX of 1925. 

40 47 

41 48 

42 49 ' 

Part VI. — Of the Effect of Marriage 
AND Marriage Settlements on Propertt. 

43 35 

44 21 

45 22 » 


Part VII. — Op Wills and Codicils. 

46 59 

47 60 

48 61 

49 62 

Part VIIT. — Of the Execution or Unpri- 
vileged Wills. 

50 63 

51 64 

Part IX. — Of Privileged Wills. 

52 65 

53 66 


Part X. — Of the Attestation, Revocation 
Alteration and Revival of Wills. 


54 

67 

55 

68 

56 

69 

57 

70 

58 

71 

59 

72 

60 

73 




Part XI. — Of the Construction of 


61 

74 

62 

75 

63 

76 

64 

77 

65 

78 

66 

79 

67 

80 

68 

81 

69 

82 

70 

83 

71 

84 

72 

85 

73 

86 

74 

87 

75 

88 

76 

89 

77 

90 

78 

91 

79 

92 

80 

93 

81 

94 

82 

95 

83 

96 

84 

97 

85 

98 

86 

99 

87 

100 

88 

101 

89 

102 

90 

103 

91 

104 

92 

105 

93 

106 

94 

107 

95 

108 

96 

109 


Wills 


Section 
of Act. 

97 

98 


SUCCESSION ACT (X OF 1865‘)~Contd. 

Sections of the 
present Succession 

Act No XXXIX of 1925. 

110 
111 

Part XII. — Of Void Bequests. 

99 112 

100 113 

101 114 

102 115 

103 116 

104 117 

105 118 

Part XIII. — Or the Vesting of Legacies. 

106 119 

107 120 

108 121 

Part XIV. — Or Onerou.s Bequests. 

109 122 

110 123 

Part XV. — Of Contingent Bequests. 


111 

124 

112 

125 

Part XVI.- 

—Or Cond] 

113 

126 

114 

127 

115 

128 

116 

129 

117 

130 

218 

131 

119 

132 

120 

133 

121 

134 

122 

135 

123 

136 

124 

137 


Part XVII. — Of Bequest with Directions 
AS to Application or Enjoyment. 

127 140 


126 139 

127 140 

Part XVIII. — Of Bequests to an Executor 

128 141 

Part XIX. — Of Specific Legacies. 

129 142 

1 ^0 143 

131 144 

132 145 

133 146 

134 147 

135 148 

136 149 

Part XX. — Of Demonstrative Legacies. 

137 150 

138 151 

Part XXI. — Of Ademption of Legacies. 


139 

152 

140 

153 

141 

154 

142 

155 

143 

156 

144 

157 

145 

158 

146 

159 

147 

160 

148 

161 

149 

162 

150 

163 
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SUCCESSION ACT (X OF \^65)—Contd, 

Sections of the 

Section present Succession 

of Act. Act No. XXXIX of 1925. 

151 164 

152 165 

153 166 

Part XXII. — Of the Payment of Liabi- 
lities IN RESPECT OF THE SUBJECT 

OF A Bequest. 

154 167 

155 168 

156 169 

157 170 

Part XXIIT. — Of Bequest or Thinos Des- 
cribed IN General Terms. 

158 171 

Part XXIV. — Of Bequest of the Interest 

OR Produce of a Fund. 

159 172 

Part XXV. — Of Bequests of Annuities. 

160 173 

161 174 

162 175 

163 176 

Part XXVI.— Of I.EGACIF.S TO CRF-DITORS 

AND Portioners. 

164 177 

165 378 

166 179 

Part XXVII. — Of Election. 

167 180 

168 1«1 

169 182 

{ ill 

187 


173 

174 I 

175 J 

176 

177 


188 

189 

190 


Part XXVIII.— Of Gifts jn Contempla- 
tion of Death. 

178 191 


Part XXIX. — Of Grant of Probate and 
Letters of Adm inistration. 


179 

211 

180 

228 

181 

222 fl) 

182 

222 (2) 

183 

223 

184 

224 

185 

245 

186 

226 

187 

213 

188 

227 

189 

236 

190 

212 

191 

220 

192 

221 

193 

229 

194* 

230 

195 

231 

196 

2 <2 

197 

233 

198 

234 

199 

235 


ct 

1 


219 


SUCCESSION ACT (X OF 1865)— Con/rf.) 

Sections of the 

Section present Succession 

of Act. Act No. XXXIX of 1925. 

200 
201 
202 

203 . 

204 f 

205 ! 

206 
207 J 

Part XXX. — Of Limited Grants 
Grants limited in duration. 

208 237 

209 238 

210 239 

211 240 
Grants for the use and benefit of others 

having right. 

212 241 

213 242 

214 243 

215 244 

216 245 

217 246 

218 247 
For special purposes. 

219 248 

220 249 

221 250 

222 251 

223 252 

224 253 

225 254 
Grants zvit/i exception. 

226 255 

227 256 

Grants of rest. 

228 257 
Grants of effects unadmiuistered. 

229 258 

2J0 259 

231 260 

Alteration in grants. 

232 261 

233 262 

Revocation of grants. 

234 263 


Part XXXI. — Of the Practice in Grant- 
ing AND Revoking Probates and 
Letters of Administration. 


235 

264 

235-A 

265 

236 

266 

2^7 

267 

238 

268 

239 

269 

240 

270 

241 

271 

241 -A 

272 

242 

273 

242-A 

274 

243 

275 

244 

276 

245 

277 

246 

278 

246-A 

279 

247 

280 

2-18 

281 


CC.M— 590 
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SUCCESSION ACT (X OF I8'j5)~C'o«/rf. 

Sections of the 
present Succession 
Act No. XXXIX of 19^5 

2Fi2 
283 


Section 
of Act, 

249 

250 

251 1 

252 f 

253 
253-A 
25 LB 
253-C 

254 
^255 

256 

257 

258 

259 

260 
261 
262 

263 

264 
264-A 
264- B 


284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 
216 

295 
297 

299 

300 

301 

302 


Part XXXII.^ — Op Executors of their 

Own Wrong. 

265 303 

266 304 


SUCCESSION ACT (X OF 1865)~Co»/d 

. Sections of the 

Section present Succession 

No. XXXIX of 1925. 

299 

300 340 

Part ^CXXVII — Of the Investment op 
Funds to Provide for Legacies. 

191 341 

302 342 

303 343 

304 344 

305 345 

^25 346 

52? 347 

308 348 

Part XXXVIIT. — Of the Produce and 
Interest op Legacies. 

309 349 

310 350 

311 351 

312 352 

313 353 

314 354 

315 355 

Part XXXIX. — Of the Refunding 


267 

Executor or AD^ 

305 

268 

306 

269 

307 

269-A 

308 

269-B 

309 

270 

310 

271 

311 

272 

312 

273 

313 

274 

314 

275 

315 


316 

OF Legacies. 

356 

317 

357 

318 

358 

319 

359 

320 

360 

321 

361 

322 

362 

323 

363 

324 

364 

32S 

365 

326 

366 

326-A 

367 


Part XXXIV. — Of the Duties of an 


276 

316 

277 

317 

277-A 

318 

278 

319 

279 

320 

280 

321 

281 

322 

282 

323 

283 1 

284 r 

324 

285 

325 

286 

326 

287 

327 

288 

328 

289 

329 

290 

330 

291 

331 


292 

293 

294 

295 

296 

297 


TO A 1-FGACY. 

332 

333 

334 

335 

336 

337 


Part XXXVI. — Of the Payment and 
Apportionment of Annuities. 
298 338 


Part XL. — Of the Liability of an 
Executor or Administrator for 
^ Devastation. 

307 368 

328 369 

Patt XLI. — Miscellaneous. 

329 Repealed by Act V of 

1870. 

330 Repealed by Act 

XXIV of 1867. 

331 20, 4, 29, 58, 212, 213 

332 3 

333 296 

Schedule Repealed. 

III. 

PARSI intestate SUCCESSION 
ACT (XXI OF 1865). 

Sections of the 

Section present Succession 

of Act. Act No. XXXIX 

of 1925. 

1 50 

2 51 

3 52 

4 53 

5 54 

6 55 * 

7 56 

8 29, 31. 35 

Eirst Schedule II, 

Schedule Part I. 
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P.I. sue. ACT (XXI OF 1865)— 

Sections of the 

Section present Succession Act 
of Act. No. XXXIX of 1925. 

Second Schedule II, 

Schedule Part II. 

IV. 

HINDL WILLS ACT (XXI of 1870). 
. Sections of the 

Section present Succes>-ion 
of Act. Act No. XXXIX of 1925. 

1 Short title. 

2 57 and Schedule III. 

3 57 and Schedule III. 

4 Spent. 

5 

6 Schedule III. 

V. 

PROBATE AND ADMINISTRATION 

ACT(V OF 1881). 

_ . Sections of the 

Section present Succession 
of Act. Act No. XXXIX of 1925. 

Preamble. 

Chapter I. — Preliminary. 

Short title. 

217, 264, 300 
2 

Chapter II. — Of Grant of Probate and 
Letters of Administration. 


1 

2 

3 


4 

21 1 

5 

228 

6 

222 ( 1 ) 

7 

222 (2) 

8 

223 

9 

224 

10 

2.5 

11 

226 

12 

227 

13 

236 

14 

220 

15 

221 

16 

229 

17 

230 

18 

231 

19 

232 

20 

233 

21 

234 

22 

235 

23 

218 


Chapter III —Of Limited Grants. 

(a) Grants limited in duration. 

24 237 

25 23« 

26 239 

27 240 

ib')Grants for the use and benefit of others 


28 

having righ 
241 

29 

242 

30 

243 

31 

144 

32 

245 

33 

246 

34 

247 

35 

(c) For special p 

248 

36 

249 

37 

250 

38 

251 

39 

252 


42 

43 

44 


probate and ADMINISTRATION 
ACT (VOF 188I)-Cofi/d.I 
Sections of the 
Section present Succession 

of Act. Act No. XXXIX of 1925. 

40 253 

41 2S4 

(d) Grants ‘with exception. 

255 

256 

(e) Grants of the rest. 

2^7 

of effects unadministered. 

45 258 

46 Q 

47 200 

Chaptfr IV — Alteration and Revocation 

Grants. 

io 261 

tn 262 

5^ 263 

Chapter V. — Of the Practtce in 

tjRANTJNC AND REVOKING PrOBATES AND 

Letters of Administration. 

264 

265 

266 

267 

268 

270 

271 

272 


51 

52 

53 

54 

55 

56 

57 

58 


59 

273 

60 

274 

61 

275 

62 

276 

63 

277 

64 I 

65 > 

278 

66 J 

279 

67 

28 1 

68 

282 

69 

283 

70 

28 i 

71 

284 (•*) 

72 

285 

73 

286 

74 

287 

75 

288 

76 

289 

77 

2^0 

78 

291 

79 

292 

80 

293 

81 . 

^94 

82 

216 

83 

295 

84 

297 

85 

298 

86 

299 

87 

300 

87-A 

301 

87- B 

302 

Chapter VI.- 

-Of the P 

Executok 

OR Admi.wi^ 

88 

305 

89 

306 

90 

307 

90- A 

308 

90-B 

309 

91 

310 
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PROBATE AND ADMINISTRA- 
TION ACT (V OF 1881)~cJ^d^ 
Sections of the 
present Succession 
Act No. XXXIX 
of 1925. 

311 

312 

313 

314 

^ 315 

Chatter VXI. — Of the Duties of an 
Executor or Administrator. 

316 

317 

318 

319 

320 

321 

322 

323 

325 

326 

327 

328 

329 
3;0 

^ 331 

Chapter VIII. — Of the Executor’.s assent 
- - ... to a Legacy. 

Uf 332 

Hi 233 

114 334 

Hi 235 

117 236 

11^ . 337 

IX. — Of the Payment and 
Apporiionment op Annuities. 

I Ig 338 

119 339 

120 340 
Chapter X. — Of the Investment of 

Funds to provide for Legacies. 

121 341 

122 342 

123 343 

124 344 

325 346 


Section 
of Act- 

92 

93 

94 

95 

96 


97 

98 

99 
100 
101 
102 

103 

104 

105 

106 

107 

108 
109 

no 

111 


126 

347 

127 

348 

Chater XI.- 

— Or the produce and 

Interest of Legacies. 

128 

349 

129 

350 

130 

351 

131 

352 

132 

353 

133 

354 

134 

355 

Chapter XII 

. — Of the Refunding or 
Legacies. 

135 

356 

136 

357 

137 

358 

138 

359 

139 

360 

140 

361 

141 

362 

142 

363 


Section 
of Act. 

143 

144 

145 
14S.A 


PROBAT^E AND ADMINISTRATION 

ACT (V OF 1881) — Concld, 
Sections of the 
present Succession 
Act No. XXXIX 
of 1925. 

364 

365 

366 

367 

•Chapter XIIT. — Of the Liability of an 
Executor or Administrator for 

Devastation. 

368 

369 

Chapter XIV. — Miscellaneous. 

I See Amendments in 
I Chapters VII, VIII 
and IX. 

391 
217 

Repealed by Act VII of 1889. 
215 

Repealed by Act VII of 1889, 
s. 56 and Schedule III, spent 


246 

147 

148 


149 

a. SO 

151 

152 

153 

154 

155 

156 

157 


Repealed by Act IV of 1908. 
296 
VI 

DISTRICT DELEGATES ACT 
(VI OF 1881). 

1 265 

2 272 

3 276 

4 278 

5 284 

6 283, 285 

7 286, 287, 288 

8 289, 290, 348 

9 278, 283, 289, 290 

VII. 

PROBATE AND ADMINISTRATION 

ACT (VI OF 1889). 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


19 

20 

21 


Short title. 

263 (e) 

276 

289 

290 

291 
317 

Repealed by Act X of 
1914. 

324 

296 

263 (tf) 

289 

290 

307 (2) 

317 

318 
296 

Repealed by Acts XII 
of 1891 and XVII of 
1914. 

Spent. 

Repealed by Act XI of 
1899. 

Repealed by Act XII of 
1891. 
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Section 
of Act. 


VIII. 

SUCCESSION CERTIFICATE 
ACT (VII OF 1889>, 
Sections of the 
present Succession 
Act No. XXXIX 
of 1925. 

Preamble. 

370(1) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 
27 

^ 28 

SCHEDULE I 
SCHEDULE II 


370 (2) 

214 

371 

372 

373 

374 

375 

376 

377 

378 

Not Repealed. 

379 

380 

381 

382 

383 

384 

385 

215 

386 
197 
Spent 

387 

388 

389 

390 

Repealed 
Schedule IV 


Section 
of Act. 

1 to 8 
9 

10 to 15 
16 


IX 

PROBATE and ADMINISTRATION 

ACT (II OF 1890). 

Sections of the 
present Succession 
Act No. XXXIX 
of 1928. 

Repealed by Act II of 1913. 
367 

Repealed by Act III of 1913 
367 

X 

native CHRISTIANS ACT 

(VII OF 1901). 

Sections of the 
present Succession 
Act No. XXXIX 
of 1925. 

Preamble. 

Short title. 

2 

212, 269 
Repealed 
370 
X I 

^*Robate and administra- 
tion ACT (VIII of 1903^ 
Sections of the 
present Succession 
Act No. XXXIX 
of 1925. 

Short title. 

213 

273 

274 

276, 278 
279 
283 
318 

273 

274 

276, 278 
283 

Repealed by Act X of 1914 


Section 
of Act. 


1 

2 

3 

4 

5 


Section 
of Act. 


( 1 > 


1 
2 

2 ( 2 ) 
2 
2 
2 
2 
2 
3 
3 
3 


(3) 

(4) 

(5) 

( 6 ) 

(7) 

(O 
( 2 ) 

(3) 

(4) 
4 


THE INDIAN SUCCESSION ACT (XXXIX OF 1925) 

CONTENTS, 

Sections. 


PART 1. 

Preliminary. 

Sections. 

1. Short title. 

2. Definitions. 

3. Power of Provincial Government to 
exempt any race, sect or tribe in the 
Province from operation of Act. 

PART II. 

Of Domicile. 

4. Application of Part. 

5. Law regulating succession to deceased 

person s imniovable and movable property 
respectively. ’ 

6. One domicile only affects succession 
to moveables. 

7. Domicile of origin of person of legi- 
timate birth. 

8. Domicile of origin of illegitimate 
child. 


in of domicile of origin. 

lU. Acquisition of new domicile 

Brilisl. fndia.' acquiring domicile in 

12. Domicile not acquired by residence as 
representative of foreign Government or 

part of his family. * 

13. Continuance of new domicile. 

14. Minor s domicile. 

by woman on 

16. Wife's domicile during marriage. 

1 /. Minor s acquisition of new domicile. 
iQ ^^natic s acquisition of new domicile. 
, Succession to moveable property in 
British India m absence of proof of domicile 
elsewhere. 

PART III. 

Marriage, 

20. Interest and powers not acquired nor 
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Sections. 

lo^t by marriage- 

21. Effect of marriage between person 
domiciled and one rot domiciJed in British 
India. 

22. Settlement of minor’s property in con- 
templation of marriage. 

1\AHT IV. 

Of Consanguinity. 

23. Application of Part. 

24. Kindred or consanguinity. 

25. Lineal consanguinity. 

26. Collateral consanguinity. 

27. Persons held for purpose of succes- 
sion to be siinil'Tiy related to deceased. 

28. Mode of compuiing of degrees of 
kindred. 

PART V. 

Intestate Succkssion. 

CHAPTER I. 

Pkf.lim inaky. 

29. Application of Part. 

30. As to what property deceased consi- 
dered to have died intestate. 

CHAPTER It. 

Rules in Cases of Intestaies other than 

Parsis. 

31. Chapter not to apply to Pa^^is. 

32. Devolu ion of such property. 

33- Where intestate has left widow and 
lineal descendants, or widow and kindred 
only, or widow and no k ndred. 

33-A. Special provisioti where intestate 
has left wid jw and no lineal de-%cendants. 

34. Where intestate has left no widow, 
and where he has left no kindred. 

35. Rights of widower. 

Distribution where there .\re Lineal 


U i'.SCF. N D.A NT s. 

36. Rules of distribution. 

37. Wliere intestate has left child or 

children only. ^ . .j i. * 

38. Where intestate has left no child, but 
grand-child or grand-children. 

39. Where intestate has left only great- 

grand-children or remoter lineal descen- 
dants. . , j j 

40. Where intestate leaves Imeal descend- 
ants not all in same degree of kindred to him 
and those through wliom the more remote 

are descended are dead. 

Distribution where there are no 
Lineal Descenpants. . 

41. Rules of diatribuimn where intestate 

has left no lineal descendants. 

42. Wliere intestate s father living. 

43 Where intestate s father dead, but his 

mother, brothers and sisters , 

44. Where intestates fa-her dead anu 
his mother, a brother or sister, and children 
of any deceased brother or sifter, living. 

45 . Where intestate's fa her dead, 

his mother and children of any deceased, 
brother or sister living. , . . u- 

46. Where in’esta'e’s father dead but his 
mother living and no brother, sister, 
nephew or niece. 

47. Where iniesiate has left neither 
lineal descendant, nor father, nor mother. 

48. Where intestate has left neither 
lineal descendant, nor parent, nor brother, 
nor sister. 


Sections. 

49. Children's advancements not brought 
into hotchpot. 

CHAPTER III. 

Special Rules for Pausi Intestates. 

50. General principles relating to intes- 
tate succession. 

51. Division of male intestate's property 
among his widow, children and parents. 

52. Division of female intestate's pro- 
pe^'ty among her widow’er and chiJdien. 

53. Division of share of pre-deceased's 
child of intestate leaving lineal descendants. 

F4. Division of property where intestate 
leaves no lineal descendant but leaves 
a widow or widower, or a widow of any 
lineal descendant. 

55. Division of property where intestate 
leaves neither lineal descendants nor a 
widow or widower, nor a widow of any 
lineal descendant. 

56. Division of property where there is 
no relative entitled to succeed under the 
other provisions of this chapter. 

PART VI. 

Testamentary .Succession. 

CHAPTER I. 

I NTRODUCl OR Y. 

57. Application of certain provisions of 
Part to a class of wills made by Hindus, 
etc. 

58. General api>lication of Part. 

CHAPTER H. 

OfWhlsand Codicils. 

59. Person capable of making wills. 

60. Testamentary guardian. 

61 Will obtained by fraud, coercion or 
importunity. 

62. Will mav be revoked or altered. 

CHAPTER HI. 

Ok the Execution of Unprivileged Wills. 

63. Execution of unprivileged wills. 

64. Incorporation ot papers by reference. 

CHAPTER IV. 

Of Privileged Wills. 

65- Privileged wills. 

66. ^lode of making, and rules for exe- 
cuting, privileged wills. 

CHAPTER V. 

Of the Attestation, Revocation, 

A r.TERATION AND REVIVAL OF WILLS. 

67. Effect of gift to attesting witness- 

68. W'iiness not disqualified by interest 

or by being executor. ^ 

69. Kevocaiioii of will by testator s 
marriage. 

70. Revocation of unprivileged will or 
codicil. 

71. Effect of obliteration, interlineation 
or alteration in unprivileged will. 

72. Revocation of privileged will or 
codicil. 

73. Revival of unprivileged will. 

CHAPTER VI. 

Of the Construction of Wills. 

74. Wording of will. 

75. Inquiries to determine questions as to 
object or subject of will. 

76. Misnomer or .misdescription of 

object. 

77. When words may be supplied, . 
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Sections. 

78. Rejection of erroneous particulars in 
description of subject. i-icuiars in 

description may not be 
rejected as erroneous. 

evidence admissible in 

c^scs of patent 

81. Extrinsic evidence inadmi «;si ble in 
*^^ 00 ° or deficiency. 

AJeaniPff of clause to be collected 
from entire will. 

83. When words may be understood in 
restricted sense, and when in sense wider 
than usual. 

preferred possible constructions 

SS. No part rejected, if it can be reason- 
ably construed. 

86 Interpretation of words repeated in 
different parts of will. 

87. Te latnr’s Imeiuion to be effectuated 

as far as possible. 

88. The last of two inconsistent clauses 
prevai Is. 

nn‘ pr bequest void for uncertainty. 

VU. Words describing subject refer to 

property answering description at testator’s 

death. 

91. Power of appointment executed bv 
general bequest. 

. ?-• Implied gift to objects of power in 
Q^fault of appoinfnient . 

93. Bequest to “heirs'*, etc., of particular 
person wiihout qualifij ing term*. 

94. Bequest to ‘rt preset. laiives,” etc-, of 

particular person. 

95. Bequest without woTiis of limitation, 
yo. Beque.st in alternative. 

97. Effect of words describing a class 
added to be<]uest to {.er'Cin. 

98. Btetuest to cla>s of persons under 
general tlc«cription only. 

99. Con<truction of terms. 

100. Words expic.ssing rclationsliiij denote 
only legifiniiite relanvcs or failing Mich 
relatives reputed legiiim.itc 

101. Rules rf consiruct ion where will 
purports to make two bequests to same 
person. 

}n?‘ f'l^r'Slitution of rcsi<luary legatee. 

103. Property to which tesiduary levatte 
entitled. 

104. Tunc of vesting legacy in general 
term<. 

105. In what case Icgncy lapses. 

106. Legacy does not lapse if one of two 
joint legatees die before testafr.r. 

107. Effect of words showing testator’s 
intention to give distinct sliares. 

108. When lapsed share goes as un<li'^nos- 
ed of. 

10 1. When bequest to testator’s child or 
lineal descen<laiii d*.es not lai»se on his <leafh 
in tcstati.-r’s lifetime 

110. Bequest to ^ for benefit of £? does 
not lapse by yi’s ileath. 

111. Survivorship in case of bequest Jo 
described cliss. 

chapter \ il. 

Of Void liEguEsTs. 

112. Bequest to person by particular 


is not in existence at 


Sections. 
description, who 
testator’s death. 

113. Bequest to person not in existence at 

subject to prio/ bequest 

114. Rule againsr perpetuity. quest. 

115. BequeM lo a class some of whom 
may come under rules in sections 113 an^ 

116. Bequest to take effect on failure of 

prior bequest. manure or 

ill' Be^auesf,o''‘^rr 

us't --eNa.ous or charitable 

chapter VIII. 

no O'; VKSTI.VO OF I.EGACIE.S. 

Date of ves ing of leaarv 

I or possession postponed ^ ^ 


men 


t 9 n 1 ^* ♦ / postponed. 

contin- 


S.nbey,"of'a®c7lsT'"a7^st^l,¥'’“^^' 

particular age. shall have attained 

OfAPTERlX. 

beof;e,^sTo!L;:e%\?son'^„-V',^ 

and other refu>i< d. ^ accepted, 

Onr- X. 

1 OA Tj Coxvjxi.E.NT Bequests 

• I3equest conMngcrit tino j 

certaJnevcnt.no time bciiit- 
ns occurrence. ^ "*ciuionea for 

125. Bequest to such of 
shall be surviviotr at so?:5e ^“^3 

17A R ^ CONDlliONAI. BeqUESTS 


f»ioral con 

128 . Pulfilment of conclifi/^r, 

xc'.iii'gof legacy. precedent to 

of pr.-or 

elTt‘cto.'fa^3orro7filt'’'''“‘=''"'>' take 

pen. OR or'’no^■ happei.ins'’of‘'33ecifiTtr'’ 
tain event. fa specihed uncer- 

lii o;1r 

va'Kliiyot second. affected by m- 

134. Bequest comlifior.cd thar 
to have eff. ct in cise a sn^rffivi " 

5l'all happen or not ifappl^ ‘'"“■■tain 

i<3S« Su( b roiiditiori TDuct i • 

under section 120. invalid 

136- Result of leg.'iiee • 

or indefinitely vosUnn^inu ail 
time specified, and on non-n^/?’’ 

which subject-matter to go ove/ 
orsubscqUnV'wd.M,?^ 

time in cast of framl time. Purther 

Of Ri quests with I>i«ECTrovs a- 5 
1 IR rr OR e.vjovaii n^ 
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139- Direction that mode of enjoyment of 
absolute bequest is to be restricted, to secure 
specified benefit for legatee. 

140. Bequest of fund for certain purposes, 
some of which cannot be fulfilled. 

CHAPTER XIII. 

Of Bequests to an Executor, 

141. Legatee named as executor cannot 
take unless he shows intention to act as ex- 
ecutor. 

CHAPTER XIV. 

Of Specific Legacies. 

142. Specific legacy defined. 

143. ^ Bequest of certain sum where stocks 
etc , in which invested are described. 

144. Bequest of stock where testator had, 
at date of will, equal or greater amount of 
stock of same kind. 

145. Bequest of money where not payable 
until part of testator’s property disposed of 
in certain way. 

146. When enumerated articles not deem- 
ed specifically bequeaihed- 

147. Retention, in form, of specific bequest 
to several persons in succession. 

148. Sale and investment of proceeds of 
property bequeathed to two or more persons 
in succession. 

149. Where deficiency of assets to pay lega- 
cies, speci fic legacy not to abate with gene- 
ral legacies. 

CHAPTER XV. 


Of Demonstrative Legacies. 

150. Demonstrative legacy defined. 

151. Order of payment when legacy direc- 
ted to be paid out of fund the subject of 
specific legacy. 

CHAPTER XVI. 

Of Ademption of Legacies. 

152. Ademption explained. 

153. Non-ademption of demonstrative 

154. Ademption of specific bequest of right 
to receive somelhinj; from tliird party. ^ 

155. Ademption pro tan/p by 'cst^ors 
receipt of part of entire thing specifically 

^IS^.^^Ademption pro tanto by 

receipt of portion of entire fund of which 
portion has been specifically b^^ueathed. 

1*^7 Order of pajment where portion ot 

fund specifically bequeathed to one legatee, 
and legacy charged on same fund to another, 
and testator having received portion o* 
fund, remainder insufficient to pay both 

Ademption .where stock, 
bcqueathed.does not exist at testator s 

159. Ademption pro tanto where stocK, 
specifically bequeathed, exists in part only at 

testator’s death. < 

160. Non-ademption of specific bequest ot 
goods described as connected with certain 

place, by reason of removal. _ 

161 When removal of thing bequeathed 

docs not constitute ademption. 

162. When thing bequeathed 
to be received by testator from third person, 
and testator himself, or his representative, 

receives it. 


Sections. 

163. Change by operation of law of subject 
of specific bequest between date of will and 
testator’s death. 

164. Change of subject without testator’s 
knowledge. 

165. Stock specifically bequeathed lent to 
third party on condition that it be replaced- 

166. Stock specifically bequeathed sold but. 
replaced, and belonging to testator at his 
death. 

CHAPTER V VII. 

Of the Payment of Liabilities in 
Respect of the Subject of a Bequest. 

167. Non-libility of executor to exonerate 
specific legatees. 

168. Completion of testator's title to things 
bequeathed to be at cost of his estate. 

169. Exoneration of legatee’s immovable 

property for which land revenue or rent pay- 
able periodically. ^ 

170. Exoneration of specific legatee s stock 

in joint stock company. 

CHAPTER XVIII. 

Of Bf.quests of Things Described in 

General Terms. 

171. Bequest of thing described in general 
terms. 

CHAPTER XIX. 

Of Bequests of the Interest of 
PRODUCF. or A Fund. 

172. Bequest of interest or produce of fund 

CHAPTER XX. 

Of Bequests of Annuities. 

173. Annuity created by will payable for 
life only unless contrary intention appears by 
will. 

174. Period of vesting where will directs 
that annuity be provided out of proceeds of 
property, or out of property generally or 
where money bequeathed to be invested in 
purchase of annuity- 

175. Abatement of annuity. 

176. Where gift of annuity and residuary 
Kift, whole annuity to be first satisfied. 

CHAPTER XXI. 

Of Legacies to Creditors and Portioners. 

177. Creditor prima facie entitled to legacy 

as well as debt. ... , 

178. Child prima facie entitled to legacy 

as well as portion. 

179. No ademption by subsequent provi- 
sion for IcgateCy 

CHAPTER XXII. fe. 

Of Election. 

180. Circumstances in which election takes 

Devolution of interest relinquished 

by owner. , 

182. Testator’s belief as to his ownership 
immaterial. 

183. Bequest for man’s benefit how regard- 
ed for purposes of election. 

184. Person deriving benefit indirectly not 
put to election. 

185. Person taking in individual capacity 
under will may in other character elect to 
take in opposition. 

186. Exception to provisions of last six 
scctipns. 
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187. When acceptance of benefit given by 
will constitutes election to take under will. 

188. Circumstances in’which knowledge or 
waiver is presumed or inferred. 

189. When testator's representatives may 
call upon legatee to elect. 

190 Postponement of election in case of 
disability. 

CHAPTER XXIII 

Of Gifts in Contemplation of Death. 

191. Property transferable by gift made in 
contemplation of death. 

PART VII. 

Protection of Property of Deceased. 

192. Person claiming right by succession 
to property of deceased may apply lor relief 
against wrongful possession. 

193. Inquiry made by judge. 

194. Procedure. 

195. Appointment of curator pending de- 
termination of proceeding. 

196. Powers con ferable on curator. 

197. Prohibition of exercise of certain 
powers by curators. Payment of debts, etc., 
to curator. 

198. Curator to give security and may 
receive remuneration 

199. Report from Collector where estate 
includes revenue-paying land. 

200. Institution and defence of suits. 

201. Allowances to apparent owners pend- 
ing custody by cura'or 

202. Accounts to be filed by curator. 

203. Inspection of accounts and right of 
interested parly to keep <!upHcate. 

204. Bar to appointment of second curator 
for same property. 

205. Limitation of time for application for 
curator. 

206. Bar to enforcement of part against 
public settlement or legal directions by 
deceased. 

207. Court of Wards to be made curator 
in case of minors having property subject to 
its j urisdictic n. 

208. Saving of right to bring suit. 

209 Effect of decision of summary pro- 
ceeding. 

210. Appointment of public curators. 

PART VIII. 

Representative Title to Property of 
Deceased on succession. 

211. Character and property of executor 
or administrator as such. 

212. Right to intestate’s property. 

213. Right as executor or legatee when 
established 

214 .Proof of representative title a condi- 
tion precedent to recovery through the 
Courts of debts from debtors of deceased 
persons. 

215. Effect on certificate of subsequent 
probate or letters of administration. 

216. Grantee of probate or administration 
alone to sue. etc., until same revoked. 

PART IX. 

Probate, Lf.tters of Administration and 
Administration ok Assets of Deceased. 

217. Apolication of Part. 

G.G-M.— 591 


Sections. 

CHAPTER I. 

Of Grant of Probate and Letters of 

Administration. 

218. To whom administration may Le 
granted, where decea'ied is a Hindu, Aluham- 
madan, Buddhistt Sikh, Jaina or exempted 
person. 

219. Where deceased is not a Hindu, 
Muhammadan, Buddhist, Sikh, Jaina or ex- 
empted person. 

220. Effect of letters of administration. 

221. Acts not validated by administration. 

222. Probate only to appointed executor. 

223. Persons to whom probate cannot be 
granted. 

224. Grant of probate to several executors 
simultaneously or at different times. 

225. Separate probate of codicil discovered 
after grant of probate. 

226. Accrual of representation to surviving 
executor. 

227. Effect of probate. 

228 Administration, with copy annexed, 
of authenticated copy of will proved abrc>ad. 

229. Grant of administration where execu- 
tor has not renounced. 

230. Form and effect of renunciation of 
executorship. 

231. Procedure where executor renounces 
or fails to accept within time limited. 

232. _Grant of administration to universal 
or residuary legatees. 

233. Right to administration of represent- 
ative of deceased residuary legatee. 

234. Grant of administration where no 
executor, nor residuary legatee, nor repre- 
sentative of^such legatee- 

235. Citation before grant of administra- 
tion to legatee other than universal or 
residuary. 

236. To whom administration may not be 
granted. 

CHAPTER II. 

Of Limited Grants. 

Grants limited in duration. 

IH* of copy or draft of lost will. 

1 rebate of contents of lost or des* 
troyed will- 

copy where original exists. 
249. Administration until will produced. 
Grants for the use and benefit of others 

oAt fight 

241. Administration, with will annexed, to 
attorney of absent executor. 

Administration, with will annexed* to 
attorney of absent person who, if present 
would be entitled to administer. 

243. Administration to attorney of absent 
person entitled to administer in case of 
intestacy. 

244. Administration during minority of 
sole executor or residuary legatee. 

245. Administration during minority of 

residuary legatees. 

246. Administration for use and benefit of 
lunatic or minor 

247. Administration pendente lite. 

Grants for special purposes. 

.248. Probate limited to purpose r-pecified 
in will. A' 
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249. Administration, with will annexed, 
limited to particular purpose. 

250. Administration limited to properly in 
which person has beneficial interest. 

251. Administration limited to suit. 

252. Administration limited to purpose of 
becoming party lo suit to be brought against 
adminisirator. 

253. Administration limited to collection 
and preservation ot deceased's property. 

254. Appointment, as administrator, of per- 
son other than one who, in ordinary circum- 
stances, would be entitled to administration. 

Grants “wilh exception. 

255. Probate or administration, with will 
annexed, subject lo exception- 

256. Administration with exception. 

_3 , Grants of the rest. 

‘ I^robate or administration of rest. 

oeo of Effects Unadminjstered. 

of effects unadministered* 

Kules as to grants of effects unadmi- 
nistered. 

260. Administration when limited grant 
expires and still some part of estate unad- 
xninistered. 

^ CHAPTER III. 

Alteration and Revocation of Grants. 
What errors may be rectified by Court. 
—92. Procedure where codicil discovered 
after grant of administration witli will 
annexed. 

263. Revocation or annulment for just 
cause. 

CHAPTER IV. 

Of the Practice in Granting and 
Revoking Probates and Letters of 
Administration. 

264. Jurisdiction of Uisinci Judge in grant- 
ing and revoking probaie>> etc. 

2b5. Power to appoint Delegate of District 
Judge to deal with non-conieniious cases. 

266. District Judge's powers as to grant of 
probate and administration. 

267. District Judge may order person to 
produce testamentary papers. 

268. l^roceedings of District Judge's Court 
in relation to probate and administration. 

269* When and how District Judge to 
interfere for protection of property. 

270. Wfien probate or administration may 
be granted by District Judge, 

271. Disposal of application made to Judge 
of district in which deceased had no fixed 
abode. 

272. Probate and letters of administration 
may be granted by Delegate. 

273. Conclusiveness of probate or letters of 
admin siration. 

274. Transmission to High Courts of certi- 
ficate of grants under provi.so to S- 273. 

275. Conclusiveness of application for 
probate or administration if properly made 
and verified. 

276. Petition for probate. 

277. In what cases translation of will to be 
annexed to petition. Verification of trans- 
lation by person other than Court translator. 

27d. Petition for letters of administration. 
279, Addition to statement in petition etc. 


Sections. 

for probate or letters of administration in 
certain cases. 

280. Petition for probate, etc., to be signed 
and verified 

281 Verification of petition for probate 
by one witness to will. 

282. I’unishment for false averment in 
petition or declaration. 

283. Powers of District Judge. ? 

284. Caveats against grant of probate or 
adniintstraiion* hotm of caveat. 

285. After entry of caveat, no proceeding 
ti.ken on petition until after notice to cavea- 
tor. 

286. District Delegate when not to grant 
probate or administration. 

287. Power to transmit statement to Dis- 
trict Judge in doubtful cases where no con- 
tention. 

288. Procedure where there is contention, 
or District Delegate thinks probate or letters 
of administration should be refused in his 
Court. 

289. Grant of probate to be under seal of 
Court. 

290. Grant of letters of administration to 
be under seal of Court. 

291. Administration-bond. 

292. Assignment of administration-bond. 

293. Time for grant of probate and ad- 
ministration. 

294 Filing of original wills of which pro- 
bate or administration with will annexed 
granted. 

295. Procedure in contentious cases. 

296. Surrender of revoked probate or let- 
ters of administration. 

297. Payment to executor or, adminisirator 
before probate or administration revoked. 

293. Power to refuse letters of adminis- 
tration. 

299. Appeals from orders of District 
Judge. 

300. Concurrent jurisdiction of High Court. 

301. Removal of executor or administrator 
and provision for successor. 

302. Directions to executor or adminis- 
trator. 

CHAPTER V. 

Of Executors of their own W’ronc. 

303 . Executor of his own wrong, 

304. Liability of executor of his own 
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CHAPTER VI. 

Of the Powers of an Executor or 
Administrator. 

305. In respect of causes of action survi- 
ving deceased, and rents due at death. 

306. Demands and rights of action of or 
against deceased survive to and against 
executor or administrator. 

307. Power of executor or administrator 
to dispose of property. 

308. General powers of administration. 

309. Commission or agency charges- 

310. Purchase by executor or adminis- 
trator of deceased's property. 

311. Powers of several executors or 
administrators exercisable by one. 
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312. Survival of powers on death of one of 
several executors or adIn^ni^t^ato^s. 

313. Powers of administrator of effects 
unadm mistered. 

314. Powers of administrator during 
minority. 

315. Powers of married executrix or ad- 
ministratrix. 

CHAPTER VII. 

Of THE Duties OF AN Executor or 
Administrator. 

316. As to deceased's funeral. 

317. Inventory and account. 

3>8. Inventory to include property in any 
part of British India in certain cases. 

319. As to property of, and'debts owing to, 
deceased. 

320. Expenses to be paid before all debts. 

321. Expenses to be paid next after such 
expenses. 

322. Wages for certain services to be next 
paid, and then other debts. 

323. Save as aforesaid, all debts to be paid 
equally and rateably. 

324. Application of moveable property to 

S ayment of debts where domicile not in 
ritish India. 

3 Debts to be paid before legacies. 

326. Executor or administrator not bound 
to pay legacies without indemnity. 

327 Abatement of general legacies. 

323. Non-abatement of specific legacy 
when assets sufficient to pay debts. 

329. Kight under demonstrative leg.icy 
when assets sufficient to pay debts and 
necessary expenses. 

330. Rateable abatement of specific 
legacies. 

331. Legacies treated as general for pur- 
pose of abatement. 

CHAPTER VIIT. 

Of assent to a Legacy by E.kecutor or 

ApM INISIRATOR. 

332. Assent necessary to complete legatee’s 
title. 

333. Effect of executor’s assent to specific 
legacy. 

334. Conditional assent. 

335. Assent of executor to his own legacy. 
3.?6. Effect of executor's assent. 

337. Executor when to deliver legacies. 

CHAPTER IX. 

Of the I’ayment and Apportionment 

OF Annuities. 

338. Commencement of annuity when no 
time fixed by will 

339. When annuity to be paid quarterly or 
monthly, first falls due. 

340. Dates of successive payments when 
first payment directed to be made within 
given time or on day certain; death of 
annuitant before date of payment. 

CHAPTER. X. 

Of the Invesimentof Funds to 
Provide for Legacies. 

341. Investment of sum bequeathed where 
legacy, not specific, given for life. 

342. Investment of general legacy to be 
paid at future time : dispo»al of intermediate 
interest. 


Sections. 

343. Procedure when no fund charged 
with, or appropriated to, anriUity. 

344. Transier to residuary legatee of 
Contingent bequest. 

345. Investment of residue bequeathed 
for life, without direction to invest in 
particular securities. 

346 Investment of residue bequeathed for 
life, wHh direction to invest in specified 
- securities. 

347. Time and manner of conversion and 
investment. 

348. Procedure where minor entitled to 
immediate payment or possession of bequest 
and no direction to pay to person on his 
behalf. 

CHAPTER Xf. 

Of the Produce and Interest of 

Legacies 

349. Legatee’s title to produce of specific 

legacy. ^ 

3.S0. Residuary legatee's title to produce 
of residuary fund. 

351. Interest when no time fixed for nav- 

ment of general legacy. 

35>. Interest when time fixed. 

353. Rate of interest. 

interest on arrers of annuity 
wuihin first year after lestataor’s death. 

355. Interest on sum to be invested to oro- 
duce annuity- 

CHAPTER XII. 

Of THE Refunding of Legacies. 

356 Refund of legacy paid under Court’s 
order* 

paid voluntarily. 

Refund v/hen legacy has become due 
on performance of condition wiihin .further 
time allowed under section 137. 

359. VVhen each legatee compellable to 
refund m proportion. 

360. Distribution of assets. 

may call upon legatee to 

362. When legatee, not satisfied or coni- 
pe led to refund under section 361, cannot 
oblige one paid in full to refund. 

363. When unsatisfied legatee must first 
proceed against executor, if solvent. 

304. Limit to refunding of one legatee to 
another, ® 

to be without interest. 

306. Residue after usual payments to be 
paid to residuary legatee. 

307. Transfer of assets from British India 
to executor or adrnmistrator in country of 
domicile for distribution 

^ ^CHAPTtR XIII. 

Of THE Liability of an Executor or 

Aijminjstrator for n EVA station. 

Liability of executor or administrator 
for devastation. 

369. Liability of executor or administrator 
for neglect to get any part of property. 

^ PART X. 

^* 7 rv nk Succession CERTirrcATEs. 

J/U. Re<itriction on grant of certifleates 
under this Part. 

Court iiaving jurisdiction to grant 
certificate. 
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Sectioms. 

372. Application for certificate. 

373. Procedure on application. 

374. Contents of ccrtificate- 

375. Requisition of security from grantee 
of certificate. 

376. Extension of certificate, 

377. Forms of certificate and extended 
certificate. 

378. Amendment of certificate in respect 
of^powers as to securities. 

3/9. Mode of collecting court-fees on 
certificates. 

380. Local extent of certificate. 

381. Effect of certificate. 

382. F.ffcct of certificate granted or 
extended by British representative in 
Foreign State. 

383- Revocation of certificate. 

384. A^eal. 

385. Effect on certificate of previous certi- 
ficate, probate or letters of administration. 

386. Validation of certain payments made 
in };ood faith to holder of invalid certificate. 

387. Effect of decisions under tliis Act, and 
liability of holder of certificate thereunder. 

388 Investiture of inferior Courts with 
jurisdiction of District Court fori)urposes 


Sections. 
of this Act. 

389. Surrender of superseded and invalid 
certificates, 

390. Provisions with respect'to certificates 
under Bombay Regulation VIII of 1827. 

PART XI. 

Miscellaneous. 

391. Saving. 

392. [Repealed."] 

SCHEDTTLES. 

Schedule I. — Table of Consanguinity. 

Schedule II — 

Part 1. — Order of next-of-kin in case of 
Parsi intestates referred to in section 55 (5). 

Part II. — Order of next-of-km in ca.se of 
Parsi intestates referred to in section 56. 

Schedule III. — Provisions of Part VI 
applicable to certain Wills and Codicils des- 
cribed in section 57. 

Schedule IV. — Form of Certificate. 

Schedule V — Form of Caveat. 

Schedule VI. — Form of probate. 

Schedule VII. — Form of Letters of 

Administration. 

Schedule VII [. — Forms of Certificate and 
Extended Certificate. 

Schedule IX. — Enactments [Repealed.] 


THE SUCCESSION ACT (XXXIX OF 1925). 

Amended, Act XXXVII and XV of 1926; Act X of 1927; Act ^VIII of 1927; Act 
XIV of 1928; Act XXI of 1928; Act XVIII of 1929; Act XXI of 1929; Act XVII of 1932. 

[ZOth September, 1925 . 

An Act to consolidate the latv applicable to intestate and testamentary succession 

in British India. 

Whereas it is expedient to consolidate the law applicable to intestate and 
testamentary succession in British India; It is hereby enacted as follows: 

PART I. 


Short title. 


NOTES. ^ ^ 

Sec. 1. — The object of the Act ts to 
consolidate all the Indian Law relating to 
succession. The separate existence on the 
Statute book of a number of large and im- 
portant enactments renders the present law 
difficult of ascertainment and ‘S- 

fore every justification for an attempt to 

consolidate it. The Bill , has 
bv the Statute Law Revision Committee as 
a nurely consolidating measure. No inten- 
tional change of the law has therefore been 

made — [Notes on clauses.] 

This Act is applicable only to cases of 
intestate or testamentary succession. ic 
Brng.L.R. 358. also Z\ W ■ R- 221 

The Act is not applicable to tj^ 
Crown when it takes the 

ri«?A. 22^:^ 

iarge the category of heritable 

B. 25. There arc no words m tne Act as 

U now stands limiting it to British subjects 


Preliminary. 

1. This Act may be called The Indian Succes- 
sion Act^ 1925^ 

as opposed to foreigners. 37 P.L.R. 502 
= 1935 L. 646. Applicability— Chinese Bud- 
dhists domiciled in Burma — 
succession. See 8 R. 57=1930 R. 81 (P* 
B.). The rules in the Act do not affect 
richts of co-partnership dr survivorship. 

15 C.W.N. 158; 191.2 M.W.N. 
386 The enactment in this section, operates 
as a repeal of the previously existing law 
in respect of matters dealt with by this Act 
just as completely and effectually as if it 
had been expressly repealed. 12 Beng.L. 
R. 427. The provisions of this Code, in so 
far as they apply to Muhammadans, over- 
ride any rules of Muhammadan Law that 
are inconsistent with them. 34 I.C. 12S. 
A Hindu convert to Christianity, who dies 
a Christian, is governed by this Act in mat- 
ters of succession and cannot elect to be 
governed by the Hindu Law of Inheritance. 
8 O.W.N. 1198=1932 O. 85. Hindu-— 
Meaning — European or other non-Hindu it 
can become a Hindu — Proof of European 
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anything: repug:- 


Definitions. ?* unless there is 

nant in the subject or context, — 

^ ''administrator" means a person appointed by competent authority to 

administer the estate of a deceased person when there is no executor; 


, . . (^) "codicil" means an instrument made in relation to a will, and ex- 

plaining, altering: or adding to its dispositions, and shall be deemed to form part 
of the Will ; 


, . Judge" means the Judge of a principal Civil Court of 

original jurisdiction] ; 

(c) "executor" means a person to whom the execution of the last will 
^ of a deceased person is, by the testator’s appointment, confided ; 


I-EG. REF. 

'After Cl. (by the new O. (bby has 
been inserted bv Succession (Amendment) 
Act XVIII of 1929. 

NOTES. 

becoming a Hindu and being a Hin<lu at 
time of his or her death — Quantum — Law 
governing succession to such person — 
Hindu Law — European lady converted to 
Hinduisrn — Marriage with Vaisya according 
to Vedic rites — Validity of — Caste — Mem- 
bership of — Necessitv of, for a Hindu. 52 
M. 160=55 M.L.T. 478=1928 M. 1279. 

Retfrospective Effect. — The .^ct has no 
retrospective effect and does not apply to a 
will executed in 1890. Therefore a bequest 
under the will to unborn persons, who were 
not in existence at the time of the testator’s 
death, is void. 18 N.L.J. 1. 

Construction. — Where there is a positive 
enactment of the Indian Legislature, the 
proper course is to examine the language of 
that statute and to ascertain its proper mean- 
ing, uninfluenced by any consideration 
derived from the previous state of tlic law 
or of the English law upon which it may be 
founded. These observations apply with 
peculiar force to testamentary cases wliich 
are governed by the Indian Succession Act 
of 1865 or the Probate and Administration 
Act of 1881 (Ijoth now repealed by the Suc- 
cession Act of 1925). [33 C. 116 (P.C.), 

Ref.] 55 I. A. 18=7 P. 221=32 C.W.N. 
402=54 M.L.J. 281 (P.C.). 

A bequest in a will which is void under 
S. 100, Succession Act (1865), is not vali- 
dated by Act VIII of 1921, This Act does 
not cure or prevent tlic invalidity. 58 M. 
15=67 M.L.J. 525. 

JURisurcxioN . — It is not the province of 
a Court of Probate to determine rpicstions 
of title to a property which a testator pur- 
ports to dispose of by his will. 54 M. 24 
=59 M.L.J, 529. A succession certificate 
can be granted by the High Court on its 
Original Side under the provisions of this 
as amended by Act X\'^ITl of 1929. 53 Nt . 

237=1930 M. 779=59 M.L.J. 17. .<rcc 
also 58 C. 801. The re-distribution of terri- 
tories would not by itself make an -Act in- 
applicable to a place in which it was already 
in force. Where a will was cxccute<l in 
Sylhet in 1883 and it was argued that the 


si, , L til j-issam, tne 

Hindu Wills Act. 1870. could not apply, 
Meld, that the Act applied in spite of the re- 
distribution of provinces. S. 58 of the 
Government of India Act relied on. 48 
C.L.J 523=114 I.C. 666=1929 C. 145. 
also 35 C.W.N. 122. 

Sec. 2;~As the General Clauses Act, 1897 
(X of 1897), will apply to this Act, the 
definitions of "persons”, "year", "monthly”, 
immovable property”, "movable property” 
Local Government” and "High Court” arc 
unnecessary and are omitted. The defini- 

“British India” and "District 
Judge have also been omitted as the defini- 
tions in the General (Tlatises Art appear 
niore suitable and do not chang^e be sub- 
stance of the law. The definition of 
minor and ’ minority” is adopted from 

looi Administration Act, 

1881 (V of 1881), and seems a,ppropriate to 
the consolidated Bill. 21 W.R. 221. No 
change has been made in the other defini- 
tions which arc taken from Act X of 1865, 
though one or t\vo could perhaps have been 
more su^bly worded. The definition of 
Indian Christian” is taken from the Native 
Christian Administration of Estates Act 

phrase 

Indian Christian” has been used instead of 
IN at I VC Christian^* following the modern 
pr^tice in this receipt. — on clauses.] 

5. — “Derivative exe- 

executor if. 12 B. 

r ^ (b) : Codicil. — The codicil always 

follows a will. When there is anything 
ambiguous in the will, the codicil can be used 
to control xt. 20 C. 904; or to interpret its 
^anguage. (1904) 2 Ch. 52; (1898) 1 Ch. 

Sec. 2 
empowers 


(bb).— 
High 


^ 2 of the present Act 
Court to grant succession 
certificates. The term "District Tudge” in 
the sections relating to succession certifi- 

r Court. 

^ C. 801=^ C.W.N. 122=1931 C. 580. 
The term District Judge” in the Siicces- 
^on i^t has been construed to include a 
idigh Court Judge within the Presidency- 
towns. The Succession Act and the earlier 
Acts which that Act replaced have always 
been treated by the High Courts in India as 
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(d) Indian Christian*' means a native of India who is, or in good faith 
claims to be, of unmixed Asiatic descent and who professes any form of the 
Christian religion; 

(e) *'minor’* means any person subject to the Indian Majority Act, 1875, 
who has not attained his majority within the meaning of that Act, and any other 
person who has not completed the age of eighteen years ; and ‘‘minority*’ means 
the status of any such person ; 

(/) "'probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction with a grant of administration to the estate of 
the testator ; 

(g) “province” includes any division of British India having a Court of 
the last resort ; and 

(h) “will” means the legal declaration of the intention of a testator with 
respect to his property which he desires to be carried into effect after his death. 

3. ( 1 ) The Provincial Government may, by notification in the Official 


NOTES. 

pxfendine to them. 60 Bom. 1027=r38 Bom. 
L.R. 632=1936 Bom. 363. By defining 
District Judge as t!ie “Judge of the princi- 
pal Court of civil jurisdiction” the High 
Court is now enabled to i«5sue succession 
certificates. 9 R. 20^=1931 R. 2«1 H): 38 
Bom.D.R. 632=165 I.C. 672=1936 B. 363. 

Sec. 2 <d); Arpi.TCABTi.iTY — C hristian 

— Who is. — In considering whether the 
rules of succession laid down in the Act are, 
to be applied in administering the estate of 
an alleged Christian, the Court must have 
regard to the outwa’-d and formal recogni- 
tion of liis religious belief, and not to what 
may be the real though tindi«closcd convic- 
tions of the deceased. [21 Cal. 666 (P.C.), 
Ref.l 12 R. 184=1934 R. 72. 

Sec. 2 (e). — These definitions of minor 
and minority do not apply in cases where a 
person enters into a contract on his own be- 
half and not in anv representative character 
under this Act. 12 B.T^.R. 358: 1 B.L.R. 
O.C. 10. As to age of majority being ex- 
tended to 21 in cases where there has been 
an appointment of guardian bv Court, or the 
Court of Wards has taken of _ 

estate, see 8 C.L.R. 419; 17 C. 347; 17 C, 

944; 8 C. 7T4; 9 C. 901 . , 

Sec. 2 (h). — “Will” differs from a deed 
in that it operates not eo inslantt but from 
the date of the death of the maker; it can- 
not be rectified bv any Court of law. while 
in cases of mistake, a Court has power to 
rectify a deed. Courts always put a bene- 
volcnt construction on the terms ot wills, 
it is not possible to lay clown catesorically 
what the tests of a will are ; it must indi- 
cate an intention to take effect after death, 
must be re^’ocahlo, and must dispose of pro- 
pertv. 8 C.W.N. 614: 14 C.W.N. 174: 13 
C.D.T. .379: 12 M. 400. a/sn 1 Pat. 

X,.T. 457. No particular form is necessary. 
30 C. 149. There is no reason why the 
provisions of a will should not 
rules annlicahle on intestacy. 1933 H. 3«3 
= 149 I.C. 654. Validity of bequest is to 
be determined from tesiator’s lawful dis- 
posing power at his death. 56 I.A. 1 du= 


4 Luck. 122=57 M.L.J. 496 (P.C.). A 
will may be written, or partly written, in 
pencil. 3 Moo. P. C- 223. The form of a 
paper does not affect its title to probate as 
a will, provided that it is the intention of 
the deceased that it should operate after his 
death. 4 C. 721; 12 C. 10. Testamentary 
instrtiments not drawn by a professional 
man must be liberally construed.^ 12 C. 
942. If one part of a document is clearly 
testamentary in the character, the remainder 
of the language, if capable of that construc- 
tion. may be presumed to have been intended 
also to be testamentary. 4 C.L.R. 401. A 
document is not a will merely because it is 
styled a will. 1913 M.W.N. 159=18 I.C. 
1006. An authority to ador>t is not a will. 
18 T.C. 1006. See also 49 M.L.J. 227 (P. 
C.I. A document inoperative as a will may 
be valid as an authority to adopt. 48 M. 
614=52 T..A. 305=49' M.L.J. 247. See 

also 48 I.A. 482. A document which is in 
form a deed of gift may operate as a will. 
46 M.L.J. 288. As to wills by mahants, 
shebaits, or managers of religious institu- 
tions, see 27 I.C. 24=20 C.L.J. 307; 51 

T.C. 884=23 C.W.N. 401. Trust deed 
mentioned as part of the grant of letters of 
administration — Provision made_ for ap- 
pointment of future trustee — Will, if con- 
stituted: see 46 C.L.J. 145. “VS^ill” — Deed 
by Hindu st>’led z-yavasthapatra in contem- 
plation of death — Recital of agreement to 
partition between testator and coparcener — 
Provision for management by z’yaz'asihapaks 
— Prohibition against adoption by widow — 
Legacies granted out of testator’s half-share 
in the properties — Effect — Deed — If will or 
only family arrangement. 39 Bom.L.R. 
165=1937 Bom 341. Hindu will need not be 
signed by the testator nor does it require 
registration— Such a will, if proved to be 
the last Avill of the testator is sufficient to 
revoke a previous registered will. 50 A. 
314. 

Sec. 3.— This is based on S. 332 of the 
Indian Succession Act (X of 1865) ; but in 
the consolidated Bill »! is necessary to con- 
fine its operation to those provisions which 
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Power of Provincial 
Government to exempt any 
race, sect or tribe in the 
Province from operation of 
Act. 


Gazette, either retrospectively from the sixteenth day 
of March, 1865, or prospectively, exempt from the 
operation of any of the following provisions of this 
Act, namely, sections 5 to 49, 58 to 191, 212, 213 and 
215 to 369, the members of any race, sect or tribe in 
u . . ? province, or of any part of such race, sect or 

tribe, to whom the Provincial Government considers it impossible or inexpedient 
to apply such provisions or any of them mentioned in the order. 

(2) The Provincial Government may, by a like notification, revoke any 
such order, but not so that the revocation shall have retrospective effect* 

(3) Persons exempted under this section or exempted from the opera- 
tion of any of the provisions of the Indian Succession Act. 1865, under section 332 
of that Act are in this Act referred to as “exempted persons.** 

PART II. 

Of Domicile. ** 

4. This Part shall not apply if the deceased was 
a Hindu, Muhammadan, Buddhist, Sikh or Jaina. 


Application of Part. 


NOTES. 

are derived from that Act. The use of the 
term “exempted person” is a drafting device 
which enables the language of the Bill to be 
shortened. — J.^fatrun'ut of Objects and 
Reasons. \ Notification under the section 
does not apply retrospectiN'ely . 1 Pat.L.T. 

225=20 C.W.N. 1082. 

Sec. 4.--It is well settled that the word 
“Hindu” in the Act, includes Jainas and 
Sikhs (c/. 31 C. 11, etc.) and also Brah- 
mos Uee 26 C.W.N. 799=49 C. 1069= 
1923 C. 265) ; also one professing the 
Hindu religion although of mixed parent- 
age Ucc 7 Bur.L.T. 138=21 I.C. 638). and 
as the Hindu Wills Act, 1870, which the Bill 
consolidates makes special mention of Sikhs 
and Jainas, they are separately mentioned 
throughout the Bill. 

Hindu hy Conversion. — European or 
other non-Hindu can become a Hindu bv 
conv^sion. Ill I.C. 364 = 55 M.L.J. 478'. 
A European docs not become a Hindu 
rnerely because he proposes theological alle- 
giance to the Hindu faith, or is an ardent 
admirer and advocate of Hinduism and its 
practices: but if he resides long In India, 
abdicates his religion by a clear act of re- 
nunciation and adopts Hinduism b\- under- 
going formal conversion, gives iip along 
with Christianity his Christian name and 
rlchbcrately assumes a Hindu name, marries 
m accordance with Hindu religious rites a 
person who is a Hindu by race and religion, 
and cuts himself off from his old environ- 
nicnt and takes to the Hindu mode of life, 
in such a case the Court iria\- jn^tlv come 
to tlie conclusion that he lias become a 
Hindu within the meaning of the Succe^ssion 
Act. A European ^\ ho becomes a Hindu 
becomes also subject to the Hindu Law, the 
test in such a case being not one of domicile 
but of religion. 55 M.L.J. 478. sutra. 
But see 43 A. 525. This Part II wouh! 
apply to the following classes of persons : 
(1) European by birth or descent domiciled 


m British Intlia : (2) East Indians Or per- 
sons of mixed European and native blood • 
(3) Jews; 1C. 148; 1 Boul. 234; Fult 420, 
except in Aden, where they hav'e been ex- 
empted by notification under S. 332 [Gazette 
o/ /gf/in, 1886, p. 7l7J ; (4) Armenians; (5) 
Parsees, m regard to testamentary succes- 
^on ; (6) Native Christians and their 

Christian descendants. 43 A. 525=64 I.C. 
559; 2 M. 209; 7 M.H.C.R. 121 ; 9 M.I.A. 
239; 9 M. 4<^ ; 10 M. 69; 19 B. 783; (7) 
A native Christian convert from any sect of 
Hinduism. 43 A. 525. He cannot after- 
wards elect to be governed by Hindu Law 
111 matters of succession. 43 A. 525. But 
see 55 M.L.J. 478=111 I.C. 364; (8) 

Natives of India other than those comprised 
m the terms “Hindu, Muhammadan or 
'Buddhist”; (9) All Europeans in India not 
having an Indian domicile. (7 CL and Fin. 
895.) It would not apply to (1) a Chinese 
Buddhist: 8 L.R.R. 222=24 I.C. 367; (2) 
one who professes the Hindu religion 
though of mixed parentage: 7 Bur.L.T. 
1'3'3=24 I.C. 638; (3) a Brahmo : 26 C.W. 
N. 79=49 C. 1069=1923 C. 265. (A 
nrahnio is a Hindu, even when he makes a 
declaration under Act III of 1872 49 C 

10C)9). 


Persons m.arrifd under Special • Marri- 
AC.E Act. — Applicability of Act to such 
persons. See 30 Bom.I..R. 139. 

Hindu Wii.l ncc<I not be signed bN’ the 
testator nor does it need attestation ; such a 
will if proved to be the last will is siiflicicnt 
tt> revoke a previous registered will. 25 A. 
L.J. 1073=50 314, 

Secs. 4 and 5; Adoption by Buddhist 

WOM.NN SunSEt?UF.NT CONNERSION TO CuRIS- 

TIANITY Rir'.IlT OP .MKIPTED CHILD. .A.CCOrfl- 

ing to the rules of succession laid down 
under this .Act, an adopted child is not an 
heir entitled upon an intc>lac\’ to inlicrit the 
estate of his deceased adoptive parent. A 
Buddhist woman adopted a girl as a daughter 
in Keittima form with a view to inherit; but 
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Law regulating succession 
to deceased person's im- 
movable and movable pro- 
perty, respectively. 


5. (1) Succession to the immovable property 

in British India of a person deceased shall be regulat- 
ed by the law of British India, wherever such person 
may have had his domicile at the time of his death. 


, Succession to the movable property of a person deceased is regulated 

y me law of the country in which such person had his domicile at the time of 
his death. 


Illustrations . 


tt having his domicile in British India, dies in France, leaving movable property 

property in England, and property, both movable and immovable, in 
iiritisn India. The succession to the whole is regulated by the law of British India. 

ftt) an Englishman, having his domicile in France, dies in British . India, and 
eaves property, both movable and immovable, in British India. The succession to the 
niova ic property is regulated by the rules which govern, in France, the sudcession to the 
movable^ property of an Englishman dying domiciled in France, and the succession to the 
immovable property is regulated by the law of British India. 


One domicile onlv affects 
succession to movables. 


6. A person can have only one domicile for .the 
purpose of the succession to his movable property. 


, ^ NOTF.S. 

she subsepuentlv became a Chri«ti:m and 
rt-cd as a Christian intestate. Held, that 

72^ inherit. 12 R. 

Secs. 5-19: A*v)PTTOT>r — P lace in the 

gTTCCESSTON- Aer SitCCESSTON to estate of 

Mkh roNVERT TO Cu RTSTT A N’TTY . — On a con- 
^rieratinn of the prnvi«ions contained in 
tRT-t IV of the Suceession Art whieh deals 
with consangiiinitv. it would be noticed that 
there is ahsolutelv no mention of adoption 
as creatii^ any kind of relationship what- 
soever. The rule of law applicable in 
regard to the succesejon to the estate of a 
oikh culvert to Christianity, is not any 
practice or custom of adoption which might 
have prevailed, in the loca1it>' in the Pun tab 
Or the rornrnunitv to which the convert be- 
longed before his conversion, but is as pro- 
yulerl for in the Succf^qsion Act. Further 
in the abtience of an^•th^ng to «how that the 
convert after his conversion dc«sircd or did 
something indicating an intention to retain 
anv custom of adoption tliat might have t)rc- 
vaiTcd in the cnmmIln^t^• or the locality to 
which he belonged before his conversion, 
anv such custom cannot appiv. T.L.R. 
('1040). All. 100=1940 A.L.J. 1 = 1940 All. 
134. 

Sections 5-19 deal with domicile and are 
e-vciuded in their application in the ca<5e of 
Hindus. Muhammadans. Buddhists. Sikhs 
and Jainas. The section applies to testa- 
mentary as well as intestate succession. 
Where a will relating to movables is invalid 
according to Indian Law. but valid under 
the law of the domicile of testator, probate 
will be granted in India, 1 Hagg. 498; 3 
Hagg. 373; L.R. 8 App.Cas. 177; 1 Vern. 
85. Thus if a man domiciled in England 
makes a will respecting immovable property 
in this country, both its construction and 
the ceremonial of its execution must be in 
accordance with this Act. 20 B. 607. In 
appLang the rules of Hindu, Muhammadan, 


or English Law, to the wills of Hindus, 
Muhammadans or East Indian Christians, 
their particular habits and modes of life 
mav be looked to as a guide to the inter- 
pretation. 5 B.L.R. 1; 13 W.R.P.C. 41. 
Generally speaking, the law of domicile 
governs under this Act the validity of wills 
of movables, their construction, and succes- 
sion to tlie same. 13 M.I.A. 277; 5 B.L. 
R.P.C. I: 20 B. 607: but it does not apply 
to immovables. In the case of immovable 
property' belonging to a foreigner or Feuda- 
torv State, the section does not appTv. 10 
C. 136; 11 C. 17; 35 C. 777. The law of 
domicile is branch of private International 
Law. Two factors are essential to consti- 
tute domicile, i.e., residence- and the inten- 
tion to make a home. The usual classifi- 
cation is domicile by birth, by choice and by 
oneration of law. e.p., marriage. For the 
English case-law bearing on Ss. 5 to 19, see 
Dicey’s Confiict of Laws, 3rd Edn., Chap. 
IT. pp. 83-207; Story’s Conflict of Laws, 
Ch . ITT; V^'iHiams on Executors, lOfh Kdn., 
pp. 1261, 1270; Jarman on Wills, 5th Edn., 
p. 14. 

Sec. 5. — The question of status of parties 
is of course one to be decided according to 
the law of domicile of the parties; but suc- 
cession to immovable property in British 
India of a person deceased is, as provided 
by S. 5 of the Act, regulated by law of 
British India, wherever such person may 
have had his domicile at the time of his 
death. The custom prevailing among Parsis 
resident in Baroda for a husband to divorce 
his wife by mutual furgats or releases, 
assuming it to be a valid custom, cannot be 
recognised as valid in British India for the 
purpose of determining right or succession 
to land in British India, and such a divorce 
is not a valid divorce under the British 
Indian law for the purpose of deciding ques- 
tions of succession to immovable property. 
40 Bom. L.R. 141 = 1938 Bom. 238. 
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7. The domicile of origin of every person of legitimate birth is in the 

Domicile of origin of per- country in which at the time of his birth, his father 
son of legitimate birth. was domiciled; or, if he is a posthumous child, in the 

, . , , country in which his father was domiciled at the time 

of the father s death. 


Illustration. 

At the time of the birth of A, his father was domiciled in England. A*s domicile 
of origin IS in England, whatever may be the country in which he was born. 

8. The domicile of origfin of an illegitimate child 
is in the country in which, at the time of his birth, his 
mother was domiciled. 

9. The domicile of origin prevails until a new 
domicile has been acquired. 

10. A man acquires a new domicile by taking 
up his fixed habitation in a country which is not that 
of his domicile of origin. 

— A man is not to be deemed to have taken up his fixed 
habitation in British India merely by reason of his residing there in His Majesty's 
civil 'Tmilitary ®(naval) or air force] service, or in the exercise of any profession 
or calling. 


Domicile of origin of 
illegitimate child. 


Continuance of domicile 
of origin. 


Acquisition of new domi- 
cile. 


Illustrations . 


settles 

life. 


(t) whose domicile of origin is in England, proceeds to British India where he 
as a barrister or. a merchant, intending to reside there during the remainder of his 
His domicile is now in British India. 


(tt) ^ whose domicile is in England, goes to Austria. and enters the Austrian 
service, intending to remain m that service. A has acquired a domicile in Austria. 

OVt) A, whose domicile of origin is in France, comes to reside in British 
India under an engagement with the Central Government for a certain number of years 
It IS his intention to return id France at the end of that period. He does not acquire a 
domicile in British India. 

fftO A, whose domicile is in England, goes to reside in British India for the purpose 
of winding up the affairs of a partnership which has been dissolved, and with the intention 
of returning to England as soon as that purpose is accomplished. He does not by such 
residence aceiuire a domicile in British India, however long the residence may last. 

(v) A, having gone to reside in British India in the circumstances mentioned in the 
last preceding illustration, afterwards alters his intention, and takes up his fixed habitation 
in British India. A has acquired a domicile in British India. 

CvO A, whose domicile is in tife French Settlement of Chandernagore is compelled 
by political events to take refuge in Calcutta, and resides in Calcutta for many years in 
the hope of such political changes as may enable him to return with safety to 
Chandernagore. He does not by such residence acquire a domicile in British India 


LEG. REF. 

1 Portion within brackets inserted bv Act 
X of 1927. 

* Inserted by Act XXXV of 1934. 

NOTES. 

Secs. 7 to 10. — Bcatftnu, in 41 B. 687 

=36 T.C. 227=18 Bom.L.R. 715, rliscusses 
the terms domicile of origin and domicile of 
choice, and shows how strongly law loans in 
favour of tlie retention of the domicile of 
origin. As to the circumstances which may 
be relied on to prove evidence of intentinn, 
see 12 Moore P.C. 285; 17 .Tur. N.S. 717. 
Even one day's residence in a new place with 
the requisite afxi*nus is sufficient to confer a 
new domicile. 43 B, 647. The explanation 
to S. 10 simply lays down the law as settled 
in other countries. 2 C.L.R. 497; 4 C. 

CCM,= 592 


i I 


1* I 




Sec. 7. — Tt is always material in deter- 
mining what is a man’s domicile, to consider 
where his wife and children live and have 
their permanent place of residence, and 
where the establishment is kept up. L.R. 3 
App. Cas. 243: as an indication of intention 
acts are more important than declarations. 
10 .lur.X.S. 717. Officers of the Crown, 
coming to India at the time of the Fast 
Imlia Company, did not lose their domicile 
ot origin: but officers of the East India Com- 
pany did. 5 M. 379; 2 C.L.R. 497 

(Note): 4 C. 106; 2 C.L.R. 496. 

Sec. 8. — Minors are generally incapable 
proprio inotu of changing their domicile 
during their minority — Story’s Conflict of 
Laws, 47. Their domicile follows that of 
the parent from whom it was derived. 
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n. Any person may acquire a ^domicile in British India by making and 

Special morle of acquiring Tr appointed 

domicile in British India. behalf by the Provincial Government, a decla- 

1 • -i ration in writing under his hand of his desire to 

cquire such domicile: provided that he has been resident in British India for 
year immediately preceding the time of his making such declaration. 

12. A person who is appointed by the Government of one country to be 

Domicile not acquired by ambassador, consul or other representative in 

residence as representative ^^other country does not acquire a domicile in the 
of foreig'n Government, or country by reason only of residing there in 

as part of his family. pursuance of his appointment; nor does any other 

. , person acquire such domicile by reason only of resid- 

ing with such first-mentioned person as part of his family, or as a servant. 


Continuance of new domi- 
cile. 


13. A new domicile continues until the former 
domicile has been resumed or another has been 
acquired. 


14. The domicile of a minor follows the domi- 
Minor’s domicile. rile of the parent from whom he derived his domicile 

of origin. 

Exception . — The domicile of a minor does not change with that of his 
parent, if the minor is married, or holds any office or employment in the service 
of His Majesty, or has set up, with the consent of the parent, in any distinct 
business- 


Oomicile aetjuired b\’ 
woman on marriage. 

^Vife s domicile during 
»r»arriage . 


15. By marriage a woman acquires the domicile 
of her husband, if she had not the same domicile 
before. 

16. A wife*s domicile during her marriage 
follows the domicile of her husband. 


Exception . — The wife’s domicile no longer follows that of her husband 
if they are separated by the sentence of a competent Court, or if the husband 
is undergoing a sentence of transportation. 

17. Save as hereinbefore otherwise provided in 
this part, a person cannot, during minority, acquire a 
new domicile. 


Minor’s acquisition 
new domicile. 


of 


NOTES. 

Sec. 11. — In tlie Province of Ondh, the 
OfTice of tiie Judicial Commissioner at Luck- 
now slioulcl. until further orders, be the 
office in which declarations made under this 
section should he rlepositcd. (^Gazeltc of 
India. July 10th, 1865, p. 803.) In British 
Burma, the Ofiicc of the Chief Commis- 
sioner, British BurtTia at Rangoon is the 
office in which such declarations are to I>c 
deposited. (^Gazette of India, 29th Jul>', 
1865. ) 

Sec. 13: Scope — Sutr by executor — 
Probate, if a conditiom precf.dent. — The 
grant of a probate is not a condition prece- 
dent to the institution of a suit b3’ an exe- 
cutor. He has the right to sue as executor 


even before he obtains probate, and he will 
be entitled to get a decree if he produces 
the probate before the passing of the decree. 
61 C. 1081 = 1935 C. 158. 

Sec. 14. — S'ee 4 C. 140; 1 C. 412. 

Sec. IS. — Widow retains husband’s 
domicile until she acquires another as by re- 
marriage. 19 B. 697. A husband with an 
English domicile marrying a wife with an 
Indian domicile is on her death entitled to 
inherit the whole of her movable property 
to the exclusion of the next of kin. 23 C. 
506. A Hindu widow of French India by 
migrating to British India and acquiring a 
new domicile does not change the character 
of the estate held by her. 24 M. 650. 
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Lunatic's acquisition of 
new domicile. 


Succession to movable 
property in British India in 
absence of proof of domi- 
cile elsewhere. 


18. An insane person cannot acquire a new 
domicile in any other way than by his domicile fol- 
lowing- the domicile of another person. 

19. If a person dies leaving movable property 
in British India, in the absence of proof of any 
domicile elsewhere, succession to the property is 
regulated by the law of British India. 


Interests and powers not 
acquired nor lost by marri- 
age. 


PART III. 

Marriage. 

20. (1) No person shall, by marriage, acquire any interest in the property 

of the person whom he or she marries or become in- 
capable of doing any act in respect of his or her own 
property which he or she could have done if 
unmarried. 

(2) This section — 

(a) shall not apply to any marriage contracted before the first day of 
January, 1866 : 

(b) shall not apply, and shall be deemed never to have applied, to any 
marriage one or both of the parties to which professed at the time of the marriage 
the Hindu, Muhammadan, Buddhist, Sikh or Jain religion. 

21. If a person whose domicile is not in British India marries in British 

India a person whose domicile is in British India, 
neither party acquires by the marriage any rights in 
rc'ipcct of nny property of the other party not com- 
prised ui a sellleinent made previous to the marriage, 
which he or she would not acquire thereby if both 

were domiciled in British India at the time of the marriage. 


Effect of marriage bet- 
ween person domiciled anfl 
one not domiciled in British 
India. 


22. (1) The property of a minor may be settled in contemplation of 

tnarriage. provided the settlement is rnaile by the 
Settlement of minor s tnioor with the approbation of the minor’s father or 

Sf^marHag" '“’“•""f''-"" if the fath.cr i. dead or absent from British India! 

with the approbation of the High Court. 


(2) Nothing in this section or in section 21 shall apply to any will made 
or intestacy occurring before the first day of January, 1866, or to intestate or 
testamentary succession to the properly of any Hindu, Muhammadan, Buddhist, 
Sikh or Jaina. 


NOTES. 

Sec. 19. — The presumption is aprainst a 
change of domicile. 12 Moo.P.C. 255. 
Sec as to domicile of choice and proof of 
intention. 41 B. bR7=3f> I.C. 227=18 Bom. 
L.R. 715; an<l as to bur<lcn of proof gener- 
ally. 32 C. 631 . 

Secs. 20 and 21.— -The sections <K-al with 
different subjects. The former declare-; the 
general lex tori of liulta; the «:ec('nfl lays 
down .a spcci.al rule in a particular case. 
(Per Markby, 1 C. 412). It is to he 

observed, however as pointed out 1>\" Siile, 
in 23 C. 506, that in 1 C. 412. the cpics- 
tion whether Ss. 20 and 21 di<l in any way 
affect the rights of succession was not dealt 
with as necessarily arising in the case. 

Sec. 20. — The effect of the section is to 
say that the rights and liabilities of husband 


and wife arc not governed by the English 
Cfjmnion Law, hut to Leep their proprietary 
rights kept intact as if they were unmarried'. 
Thu<. in a suit for judicial separation, the 
hushatul cannot be ordere'^l to give security 
for costs. 5 C. 357; 7 C.W.N. 505, unless 
the wite IS wuhout property of her own.' 
9 M. 12. But the section cannot operate lo 
prevent effect being given to a marriage 

Beng.L.R. 383. .SVc al\u, 

Sec. _ 21.-^Part III denis with intestate 
succession and the section prevents the 
anomaly of movable anrl immovable proper- 
ties being g«)verne<l b,\- two different systems 
of law. but <locs not bay <lowji a rtde in- 
tended t«) affect the law of succession. 1 
C. 412; 23 C. 536. 
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PART IV. 

Of Consanguinity. 

23. Nothing in this part shall apply to any will made or intestacy occur- 
. ^ ^ ring before the first day of January, 1866, or to 

^ intestate or testamentary succession to the property 

of any Hindu, Muhammadan, Buddhist, Sikh, Jaina or Parsi. 

24. Kindred or consanguinity is the connection or 
Kindred or consanguinity, relation of persons descended from the same stock or 

common ancestor. 

25. (1) Pineal consanguinity is that which subsists between two persons, 

, . , . one of whom is descended in a direct line from the 

inea consanguim 3 . other, as between a man and his father, grandfather 

and great-grandfather, and so upwards in the direct ascending line; or between 
a man and his son, grandson, great-grandson and so downwards in the direct 
descending line. 

( 2 ) Kvery generation constitutes a degree, either ascending or 
descending. 

(3) A person’s father is related to him in the first degree, and so like- 
wise is his son; his grandfather and grandson in the second degree; his great- 
grandfather and great-grandson in the third degree, and so on. 

26. (1) Collateral consanguinity is that which 

Collateral consangtiinit 3 -. subsists between two persons who are descended from 

the same stock or ancestor, but neither of whom is 
descended in a direct line from the other. 

(2) For the purpose of ascertaining in what degree of kindred any 
collateral relative stands to a person deceased, it is necessary to reckon upwards 
from the person deceased to the common stock and then downwards to e 
collateral relative, a degree being allowed for each person, both ascending and 

descending. 

Persons held for purpose 27. For the purpose of succession, there is no 

of succession to be simil- distinction — 

arlv relatc<l to deceased. j 1 hlc 

fa) between those who are related to a pepon deceased through his 

father, and those who are related to him through h.s mother ; or 

(b^ between those who are related to a person deceased by the full blood, 
and those who are related to him by the half blood; or 

fc') between those who were actually born in the lifetime of a P'™” 
deceased Ld Those who at the date of his death were only conceived in the 
womb but who have been subsequently born ahve. 

28. Degrees of kindred are computed in the 
Mode of computing of manner set forth in the table of kindred set out in 
degrees of kindred. Schedule I. 

Tllustratiotts. 

to be reckoned and his cousin-german, or first 
(O The person , related in the fourth degree; there being one degree of 

cousin, arc. as shown to the common ancestor, the grandfather; and from him 

‘d°escTnTmd;e='unc.e"°anT another to the cou sin-gernran, making in al. four degrees. 


NOTES. ^ ^ 

24 The definition is based on the 

English Statute 23 Charles II, c. ) 

to be distinguished from aftmlt^ ^^hlch IS 

relationship through, marriage But m t»i« 
case of Hindus, “kindred includes relation- 


ship by marriage also. 15 C.W.N. 945. 

Secs. 25 to 28. — Illegitimate children 
.ccem to be excluded from the operation of 
sections 25-28. See 11 Beng.L.R. App. 6; 
30 B. 500. See also 58 C. 761=1931 C. 
560 . 
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29. (1) This part 

Application of part. 


a son of the uncle, i.e., a grcat-neohew and a 
cousin-'german, are in equal degree being each four degrees removed. 

(«u) A grandson of a cousin-german is in the same degree as the grandson of a 
grcat-uncle for they are both in the sixth degree of kindred. 

PART V. 

Intestate Succession. 

CHAPTER I. 

Preliminary. 

shall not apply to any intestacy occurring before the 
first day of January, 1866, or to the property of any 
Hindu, Muhammadan, Buddhist, Sikh or Jaina. 

(2) Save as provided in sub-section (1) or by any other law for the 

tirne being in force, the provisions of this part shall constitute .the law of 

British India in all cases of intestacy. 

As to what property de- person IS deemed to die intestate in res- 

ceased considered to have pect of all property of which he has not made a testa- 

died intestate. mentary disposition which is capable of taking effect. 

Illtistrations, 

(♦) A has left no will. He has died intestate in respect of the whole of his 
property. 

(u) A has left a will, whereby he has appointed B his executor; but -the will 
TOntains no other provisions. A has died intestate in respect of the distribution of 
the property. • 

(Hi) A has bequeathed his whole property for an illegal purpose. A has died 
intestate in respect of the distribution of his property. 

(iV) A has bcQueathed 1,000 rupees to B and 1,000 rupees to the eldest son of C 
and has made no other bequest ; and has died leaving the sum of 2,000 rupees and no other 
property. C died before A without having ever had a son. A has died intestate ' 
respect of distribution of 1,000 rupcs. 

CHAPTER II. 

Rules in Cases of intestates other than Parsis. 

31. Nothing in this Chapter shall apolv 
Parsis. 


in 


Chapter not to apply to 
Parsis. 


to 


Devolution of such prt>- 
perty. 


32. The property of an intestate devolves upon the wife or husband or 

upon those who are of the kindred of the deceased 
m the order and according to the rules hereinafter 
contained in this Chapter. 

Explayvation . — A widow is not entitled to the provision hereby made for 
her if, by a valid contract made before her marriage, she has been excluded 
from her distributive share of her husband’s estate. 


NOTES. 

Sec. 29. — To show that the English Law- 
on its introduction by the Charter of 1726 
was inapplicable to a particular community, 
it is not enough to prove that the community, 
had prior to that been governed by a law- 
differing from English Law. It must be 
shown that the English Law is based on 
social or political conditions peculiar to the 
country of its origin. Part V of the Suc- 
cession Act applies to the members of the 
Jewish community in Calcutta. 58 C. 761 
= 1931 C. 560. 

Secs. 29 and 30 . — See 54 A. 293=1932 A. 
262. 

Sec. 30.— Before the consolitlation there 
was conflict as to its effect on the rule of 
survivorship: see .31 B. 25; 10 M. 69. As 


to effect of informal execution of will and 

’ B.L.R. 377; 4 B. 
337, 31 M 517. Intestacy may be total or 
on y partial. The former occurs when no 
will IS left, or the will left becomes in- 

^ 218: (Tw2) 2 

Ch. the latter w-hen part only of tlie 

beneficial interest is disposed of 21 Ch D 
10; (1900) 2 Ch. 541. 

Sec. 32. — These sections relate to devo- 
lution as distinguished from distribution 
and are based on the English Law relating 
o personal property. The explanation 
does ^pply to post-nuptial settlements. 

3 Ves. 332; 10 _Ves. 17. The section does 
not defeat the widow-'s right to dow-er. 6 C 
794. As regards the wife’s share, the 
section correspouds mostly with the English 
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Whete intestate has left 
widow and lineal descend- 
ants, or widow and kind- 33 . Where the intestate has left a widow — 

red only, or widow and no 

kindred. * r i • ^ 

(a) if he has also left any lineal descendants, one-third of his property 

shall belong to his widow, and the remaining two-thirds shall go to his lineal 
descendants according* to the rules hereinafter contained ; 

(b) *[Save as provided by section 33-A] if he has left no lineal descen- 
dants, but has left persons who are of kindred to him, one-half of his ^ 

belong to his widow, and the other half shall go to those who are of kindred to 
him, in the order and according to the rules hereinafter contained, 

(c) if he has left none who are of kindred to him, the whole of his 
propert}' shall belong to his widow. 

2 [33- A. (1) Where the intestate has left a widow 

Special provision where ^^t no lineal descendants and the nett value of lus 
intestate has left widow ^j-ODertv does not exceed five thousand rupees, the 
and no hneal descendant. property shall belong to the widow. 

(2) Where the nett value of the property exceeds the sum of five thou- 
sand rupees, the widow shall be entitled to five thousand rupees thereof ana 
shall have a charge upon the whole of such property for such sum 
thousand rupees, with interest thereon from the date of the death of the 
at 4 per cent, per annum until payment. 

with the provisions of section 33 as if it were tne w noie oi 

property^ property shall be ascertained by deducting front 

‘th: fmeslaT::\\^\TothlVt"^^^^^ liabilities and charges to which the property 
shall be subject. 

(5) This section shall not apply — 

( a )• to the property of ; — 

^c!?) Tny^c^M O^^^'grandchild of any male person who is or was at the time 

of his death an Indian Christian, or Buddhist Sikh or Jaina religion 

(iii) any person professing the (he Special Marriage 

the succession to whose property is, under section 24 of the 

■%") of hi. p,op«,t 

34. Where the intestate has left no ho of kfiidred to 

lineal descendan s or according to the 

Where intestate has lett him, not ^^'"8 contained; and, if he has left none 
re1tto"°ki;;dr"el"’'"'= "vi’ho%rr of k^red to him. it shall go to the Crown. 

35. A husband surviving his wife has the same rights in respect of 


LEG. REF. 

1 Inserted by Act XL of 1926, 

2 Ibid., S. 3. 

notes. . 

half. The section applies even to a case 


where the intestate is a bastard. 8 Sim. 

214 *9 

Sec. 33. — The phrase “lineal descendant 

means descendants born in lawful wedlock: 
12 Bur.L.T. 48=51 I.C. 542. 

Sec. 35. — The proviso to this clause gives 
succession. The separate existence on the 
effect to one of the provisions of S. o ox 


S. 40] 
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Rights of widower. property if she dies intestate, as a widow has in 

her husband’s property, if he dies intestate. 

Distribution tvhcre there are lineal descendants 
36. The rules for the distribution of the intestate’s property (after 
Rules of distribution, deducting the widow’s share, if he has left a widow) 

tained in sections 37 to 40. descendants shall be those con- 

''^here the intestate has left surviving him any child or children but 
Where intestate has left remote lineal descendant through a deceased 

child or children only. phdd, the property shall belong to his survivine- child 

all his surviving children. ' equally divided among 

38. Where the intestate has not left surviving him any child, but has left 

Where intestate has left j grandchild or gfrandchildren and no more remote 

descendant through a deceased grandchild, the pro- 
pert> shall belong to his surviving grandchild if there 
is only one, or shall be equally divided among all his 


no child but grandchild or 
grandchildren. 


surviving grandchildren. 

lllitstrations . 

(0 A has three children, and no more Tohn \far\/ i»r.a •t'l 

before the father John leaving two children, ^Fary ilire^ and HeJ^t four "Ij' 

A dies intestate, leaving those nine grandchildren and no desc^idant 

grandchild. Each of his grandchildren will have one-ninth deceased 

(n) But if Henry had died, leaving no child, then the whole U er.„oii, i- ,1 .j 
between the intestates five grandchildren, the children of John and Mary, ^ ^ divided 

Where intestate has left .„rvJv?Atr manner the property shall go to the 

only great-grandchildren or i>urviving lineal descendants who are nearest in 
remoter lineal descendants. degree to the intestate, where thev are all in 

more remote degree. great-grandchildren to him^ or are all in a 

40. (1) If the intestate has left lineal descendants who do not all stand in 

the same degree of kindred to him, and the persons 
hrough whom the more remote are descended from 
him are dead, the property shall be divided into such a 
number of equal shares as may corre.spond with the 
number of the lineal descendants of the intestate who 
either stood in the nearest degree of kiXed m hir^ 

kindred to him, died before hi,;^. 

NOTES. 

the Parsi Succession Act and taken together 
with the preceding clauses reproduces the 
whole of that Act which it is therefore pro- 
posed to repeal. In England the husband 
succeeds to the whole of the wife’s personal 
property. All rights are at an end \N-hen 
the marriage is dissolved by divorce 4 
Eq. 162; 3 Ch. 220. As to husband’s share 
property, see 87 I.C. 354=1925 M. 

Sec. 37.™"ChiId” in S. 37 possibly in- 
cludes an illegitimate child. 58 C 761 S\*.» 

<i/jo 1940 Rang. L.R. 654. The child or 
children m the section refers to legitimate 
children. In the case of personal estate, the 
question of legitimacy is governed by the 
law of domicile, and hence a child legitimate 
by such law, though not according to English 
i-aw, gets a share. 17 Ch.D. 266; 5 B and 


Where intestate leaves 
lineal descendants, not all in 
same degree of kindred to 
him, and those through 
whom the more remote arc 
descended are dead. 


C- 451 ; 10 H.L. Cases 1 ; hut see 58 C. 761 • 
so also in the case of icgiiimatto per subse- 

?he law”o/7l"^'V"'"' allowed bv 

216. 17 Ch n ot domicile. 10 Ch. D. 

jce lOJn iVP' adopted children 

^>54; 1940 All. 134. 

Secs , 37 and 48: Adopted cijiid Right 

an adnnl H ? Succession Act, 

an intolt^ ^ ^ IS not an heir entitled upon 

deceased ? inherit the estate of his 

( eceased adoptive parent. A Buddhist 

timT^f adopted a girl as a daugliter in Keit- 
tirna form w,th a view to inherit, but he 
subsequently became a Christian and died as 

J!h’ the adopt- 

ed girl could not inherit 12 R. 184=1934 R 

\A.K. 33 (P.c.) and .-57 I.A. 313 (P.C.). 
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(2) One of such shares shall be allotted to each of the lineal descendants 
who stood in the nearest degree of kindred to the intestate at his decease; and 
one of such shares shall be allotted in respect of each of such deceased lineal 

descendants ; and the share allotted in respect of each of such deceased lineal 

descendants shall belong to his surviving child or children or more remote lineal 
descendants, as the case may be; such surviving child or children or more 
remote lineal descendants always taking the share which his or their parent or 

parents would’ have been entitled to respectively if such parent or parents had 

survived the intestate. 


Illustrations. 


(i) A had three children, John, Mary and Henry; John died, leaving four children, 
and Mary died, leaving one, and Henry alone survived the father. On the death of A, 
intestate, one-third is allotted to Henry, one-third to John’s four children, and the 
remaining third to Mary’s one child. 

(n) A left no child, but left eight grandchildren, and two children of a deceased 
grandchild. The property is divided into nine parts, one of which is allotted to each grand- 
child, and the remaining one-ninth is equally divided between the two great-grandchildren. 

(ift) A has three children, John, Mary and Hcnr^'; John dies leaving four children; 
and one of John’s children dies leaving two children. Mary dies leaving one child; A 
afterwards dies intestate. One-third of his property is allotted to Henry, one-third to 
Mary’s child, and one-third is divided into four parts one of which is allotted to ^^^h of 
John’s three surviving children and the remaining part is equally divided between Johns 
two grandchildren. 

(*?/) A has two children, and no more; John and Mary. John dies before his 
father, leaving his wife pregnant. Then A dies leaving Mary surviving him, and in due 
time a child of John is born. A's property is to be equally divided between Mary and 

the posthumous child. 

Distribution ‘where there are no lineal descendants. 


Rules of distribution 
where intestate has left no 
lineal descendants. 

Where intestate’s father 
living. 

43. If the intestate's 

Where intestate’s father 
dead but his mother, bro- 
thers and sisters living. 


41. Where an intestate has left no lineal descen- 
dants, the rules for the distribution of his property 
(after deducting the widow's share, if he has left a 
widow) shall be those contained in sections 42 to 48. 

42. If the intestate’s father is living, he shall 
succeed to the property. 

father is dead, but the intestate’s mother is living and 
there are also brothers or sisters of the intestate living, 
and there is no child living of any deceased brother or 
sister, the mother and each living brother or sister 
shall succeed to the property in equal shares. 


Illustration. 

A A- survived by his mother and two brothers of the 

, ^^<?ter Mary who is the daughter of his mother but not of his 

The ml’JKr'tates one-fo^th? each brother takes one-fourth, and Mary, the sister of half- 

blood. takes one-fourth. ..i. - i- • 

^ If the intestate’s father is dead, but the intestates mother is living 

and if any brother or sister and the child or children 
of any brother or sister who may have died in the in- 
testate's lifetime are also living, then the mother and 
each living brother or sister, and the living child or 
children of each deceased brother or sister, shall be 
entitled to the property in equal shares, such children 
(if more than one) taking in equal shares only the shares which their respec- 
tive parents would have taken if living at the intestate s death. 


Where intestate’s father 
dead and his mother, a bro- 
ther or sister, and children 
of any deceased brother or 
sister, living. 


Sec. 42.' 


notes. ^ 

ee 9 M. 466 as to a Hindu 


father’s right to succeed to his Christian 
son. 
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Where intestate’s father 
dead and his mother and 
children of any deceased 
brother or sister living. 


Where intestate’s father 
dead, but his mother living 
and no brother, sister, ne- 
phew or niece. 

47. 


Ulustraiioti. 

^ mother, his brothers John and Henry, and also one child 

ot a acceabed sister, Marj% and twt> children of George, a deceased brother of the halt 
blood who was the son of his father but not of his mother. The mother takes one-fifth, 

one-fifth, the child of Alarj' takes one-fifth, and the two 
cnilclren ot George divide the remaining one-fifth equally between them. 

45. If the intestate's father is dead, but the intestate’s mother is living, 

and the brothers and sisters are all dead, but all or 
any of them have left children who survived the intes- 
tate, the mother and the child or children of each 
deceased brother or sister shall be entitled to the pro- 
in equal shares, such children (if more than 
one) taking in equal shares, only the shares which their respective parents would 
have taken if living at the intestate’s death. • 

Illiistratioft. 

A, the intestate, leaves no brother or sister, but leaves his mother and one child of 
a deceased sister, Mary, and two children of a deceased brother, George. The mother 
takes one-third, the child of Mary, takes one-third and the children of George divide the 
remaining one-third, equally between them. 

46. If the intestate’s father is dead, but the in- 
testate’s mother is living, and there is neither brother, 
nor sister, nor child of any brother or sister of the 
intestate, the property shall belong to the mother. 

Where the intestate has left neither lineal descendant, nor father, 

» u , mother, the property shall be divided equally , 

ne^^^e7' d^crndLnt. . O'" 

nor father, nor mother.. chiiclrcn ot such of them as may have died before him, 

such children (if more than one) taking in equal 
shares only the shares which their respective parents would have taken if living 
at the intestate’s death. 

48. Where the intestate has left neither lineal 
descendant, nor i^arent, nor brother, nor sister, his 
property shall be divided equally amoi^g those of his 
relatives who arc in the nearest degree of kindred to 
him. 

Iliifstrdlioiis. 

(») A, the intestate, has left a grandfather, and grandmother and no other relative 
Standing in the same or a nearer degree of kindrc<l to him. They, being in the second 
degree, will be entitled to the property in equal shares, e.xclusive of any uncle or aunt of 
the intestate, uncles and aunts being only in the third degree. ’ 

(ii) A, the intestate, has left a great-grandfather, or a grcat-grandmolhcr, and uncles 
and aunts, and no other relative standing in the same or a nearer degree of kindred to 
him. All of these being in the third degree will take equal shares. 

(ii») A, the Intestate, left a great-grandfather, an uncle and a nephew, but no relative 
standing in a nearer degree of kindred to him. All of these being in the third degree will 
take equal shares. 

^ • . nt s t t and one child of another 

brother or sister of the intestate, constitute the class of relatives of the nearest degree of 
kindred to him. They will each take one-eleventh of the property. 

49, Where a distributive share in the property of a person who has died 

Chiuiren-s a.IvancMucnts child, or any descendant of 

not brought into hotchpot. a cniici, ot such person, no money or other property* 

whicri the intestate may, during his life, have paid. 


Where intestate lias left 
neither lineal <lescendant, 
nor parent, nor brother, nor 
sister. 


NOTRS. 

Sec. 47 .— Brothers and sisters who rank 
in the second degree of kindred like grand- 
father and grandmother still ex-lude the 
latter: 3 Atk. 762; I V'ern. 40J, probably 

5^3 


based on the ground of convenience and 
need . 

Sec. 48 . — Ser 12 U. 184-: 19.t4 R. 72. cited 
imdf-r . 37. 

See. 40. — Iliis sectioii is Ic/ mal.e iiu-ippU- 
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given or settled to, or for the advancement of, the child by whom or by whose 
descendant the claim is made shall be taken into account in estimating such dis- 
tributive share. • 

CHAPTER III. 

Special Rules for Parsi Intestate*;. 

General principles rela- ’[50. For the purpose of intestate succession 

ting to intestate succession, among Parsis— 

■ _ there is no distinction between those who were actually born in the 

lifetime of a person deceased and those who at the date of his death were only 
conceived in the womb, but who have been subsequently born alive; 

. (^) 3- lineal descendant of an intestate who has died in the lifetime of the 

intestate without leaving a widow or widower or any lineal descendant or a 
widow of any lineal descendant shall not be taken into account in determining 
the manner in which the property of which the intestate has died intestate shall 
be divided ; and 

(c ) where a widow of any relative of an intestate has married again in 
the lifetime of the intestate, she shall not be entitled to receive any share of the 
property of which the intestate has died intestate, and she shall be deemed not 
to be existing at the intestate’s death. 


Division of a male intes- /j) Subject to the provisions of sub-section 

widow, and property of which a male Parsi dies intestate 

parents. shall be divided — 

(a) where he dies leaving a widow and children, among the widow and 

children, so that the share of each son and of the widow shall be double the share 
of each daughter, or • 

(b) where he dies leaving children but no widow, among the children, so 
that the share of each son shall be double the share of each daughter. 

(2) Where a male Parsi dies leaving one or both parents in addition to 
children or a widow and children, the property of which he dies intestate shall 
be divided so that the father shall receive a share equal to half the share of a 
son and the mother shall receive a share equal to half the share of a daughter. 


Division of a female in- 
testate’s property aniong her 
widower and children. 


52. The property of which a female Parsi dies 
intestate shall be divided — 


LEG. REF. 

I Sections 50 to .56 have been substituted 
by Act XVTI of 1939. 

notes. 

cable tlie principle of English Law that any- 
thing received by way of advancentent or 
settlement should be brought into the hotch- 
pot so as to make the shares of all chddren 
eoual. As to what is and what is not ad- 
vancement. see 20 Eq . 155; 8 
(1SK)3) I Ch. 1. Prior to Act NXI of lS6a 
the law governing Parsis in tlie mufassd was 
the ascertained usage of the community 
modified by the rules of equity and good 

conscience. 30 B. 359. 

Secs. 50 to 56 and Sch. II. — Contain 
special rules as to intestate succession among 
Parsis; and correspond to Ss. 1 
Parsi Intestate Succession Act (X.xi ot 
1867). Although as early as 18/7, it was 
pointed out by the Judges of the Bombay 
High Court that there were defects in the 
drafting of the Act and that m order to 
make this Act harmonious with other en- 
actin*‘nt''. an -ndirents are necessary m seve 


ral respects (see 1 B. 506), still the legisla- 
ture has not though fit to make those amend- 
ments in the present Act (vide Speech of 
Law iVfember in* introducing the Bill in the 
Council and Joint Committee Report). As 
to the construction of this chapter and 
whether the form in which the Act was 
placed before the Legislative Council can be 
consi<lered in construing the Act, see 11 B. 

1 (4) . As to construction of Parsi Will. 

see 4 B. 537; 7 Bom.L.R. 207. Where 

there are no special statutes relating to 
them, the law applicable to Parsis in the 
island and town of Bombay is the English 
common law and the statute law in England 
so far as thev are reasonably applicable to 
them. 51 B. 167=98 I.C. 949=1927 B. 22. 

Sec. 51. — -As to the meaning of “wido- 
wer,” see 11 B. 1 (4). A widower on a 

second marriage is still a widower relatively 
to deceased wife. 11 B. 1. As to succes- 
sion of a Parsi female, see 5 Bom.L.R. 252. 

Secs. 52 to 56. — As to the validity of a 
direction in the will of a Parsi excluding 
particular heir, see 28 I.C. 481, 
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where she dies leaving a widower and children, among the widower 
and children so that the widower and each child receive equal sharers, or 

in equal children but no widower, among the children 

53. In all cases where a Parsi dies leaving any lineal descendant, if any 

Division of share of ore- such intestate has died in the lifetime of the 

deceased child of intestate * division of the share of the property of 

leaving lineal descendants. which the intestate has died intestate which such child 

u II u • j . would have taken if living at the intestate’s denth 

shall be in accordance with the following rules, namely: 

deceased child was a son. his widow and children shall take 
shares m accordance with the provisions of this Chapter as if he had died 

immediately after the intestate s death : ^ ^ 

Provided that where such deceased son has left a widow or a widow' of 
a Imeal descendant but no lineal descendant, the residue of his share after Lch 

made shall be divided in accordance with the provisions of 
It!'* "f property of which the intestate has died intestate, and in making 

he division of such residue the said deceased son of the intestate shall not be 
taken into account. 

II such deceased child was a daughter, her share shall be divideil 

equally among her children. 

f * 1 . such deceased child has also died during the lifetime 

of the intestate. sh^*’^ which he or she would have taken if living at the 
intestate s death shall be divided m like manner in accordance with clause (a) 
or clause (£>) as the case may be. ' ^ - 

.u descendant of the intestate has died during 

the lifetime of the intestate, the provisions of clause (c) shall applv 

^xctandis to he division of any share to which he or she would have been entitled 
if living at the intestate s death by reason of the predecease of all the intestate’s 
lineal descendants directly between him or her and the intestate. 

.')4. Where a Parsi dies without leaving any 
lineal descendant but leaving a widow or widower or 
a widow of a lineal clesccndant, the property of which 
the intestate die.s intestate shall be divided' in accor- 
dance with the following rules, namely: 

I If the intestate leaves a widow or widower but no widow of a lineal 

descendant, the widow or widower shall take half the said property 

I- 1 a’ ^ I . jj}«est«ate leaves a widow or widower and also a widow of any 

Imeal descendant, h,s widow or her widower shall receive one-lhird of the said 

property, and the widow of any lineal descendant shall receive another one-thir 

or If there is more than one such widow, the last mentioned one-thir<l shall be 
divided equally among them. uk, 

1 leaves no widow or widower but one widow of a lineal 

descendant, she shall receive one-third of the said propertv or, it the intestate- 
eaves no widow or widower but more than one widow of a lineal dcscendam 
two-th.rds of the said property shall he divided among such widows in equal’ 


Division of propcTt\’ 
where intestate leaves no 
lineal descendant but leaves 
a widow or widower or a 
widow of any lineal descen- 
dant . 


N’OTKS. 

Sec. 54-. to position of witlower of a 
pre-deceased son or daughter before and 
after the Act, see \ B. 506. It is not a 
condition precedent to tlie application of 
S. 5 that the pre-deceased son of an intes- 
tate Parsi shall have left a widow an«l ls«;ue 
1 B. SUP. 

Sees. 55 and 56.— -In both thesv.- sections 


Nvords ••next-of-kin” and 'Velativeb” 


th 

synoriyinoiis 
Sec. 56. 
ceased 
widow 
would 
apply. 


left 

nor 

thi.s 


4 B. 537. 
of -kin,” see 22 B. 


22 B. i;09. 

-Only in casfs w Iktc ihe 
neither lineal «lfscendants 
wiflower, as the case inav 
section and Sch. If 


As to 
903. 


meaning 


oi 


are 

de- 
nor 
be. 
-Art. 2 
next - 


• i 
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Division of properly 
where intestate leaves nei- 
ther lineal descendants nor 
a widow or widower nor a 
widow of any lineal descen- 
dant. 


Division of property 
where there is no relative 
entitled to succeed under 
the other provisions of this 
Chapter . 


((f) The residue after the division specified in clause (a), (&) or (c) has 
been made shall be distributed among the relatives of the intestate in the order 
specified in Part I of Schedule II. The next-of-kin standing first in Part I of 
that Schedule shall be preferred to those standing second, the second to the 
third, and so on in succession, provided that the property shall be so distributed 
that each male shall take double the share of each female standing in the same 
degree of propinquity. 

(e) If there are no relatives entitled to the residue under clause (d), the 
whole of the residue shall be distributed in proportion to the shares specified 
among the persons entitled to receive shares under this section. 

55. When a Parsi dies leaving neither lineal descendants nor a widow or 

widower nor a widow of any lineal descendant, his or 
her next-of-kin, in the order set forth in Part II of 
Schedule II, shall be entitled to succeed to the whole 
of the property of which he or she dies intestate. The 
next-of-kin standing first in Part II of that Schedule 
shall be preferred to those standing second, the second 
to the third,' and so on in succession, provided that the 
property shall be so distributed that each male shall take double the share o 
each female standing in the same degree of propinquity^. 

56. Where there is no relative entitled to succeed 
imder the other provisions of this Chapter to the pr(^ 
perty of, which a Parsi has died intestate, the said 
property shall be divided equally among those of the 
intestate's relatives who are in the nearest degree oi 
kindred to him.] 

PART VI. 

Testamentary Succession. 

CHAPTER I. 

Introductory. 

*57 The provisions of this Part which are set 
out in Schedule III shall, subject to the restrictions 
and modifications specified therein, apply — 

* (o') to all wills and codicils made by any Hindu, Buddhist, Sikh 
Taim on or af er the first dav of September, 1870, within the territories which 

of Tudicature at Madras and Bombay ; and . r 

• to all such wills and codicils made outside those territories and limits 

.o far is^eTates to immovable property situate within those territories or limits; 

[and] - — , — 

Indian Succession Act (X of 1865), as 
applied by the Hindu Wills Act, has been 
dealt with in another part of the Bill and 
will be dealt with under the appropriate 
section. (Slaiernent of Objects ond 

Reasons.') -i 

Will executed by a Hindu in file mofussu 
— Estate, when vests in the executor— pro- 
bate not obtained, effect of. 49 M- 261— 
1926 M. 434=50 M.L.J. 308 (E.B.). Jo 
the case of wills executed outside Maara^ 
probate need be taken of them only . 
far as they relate to immovable properties 


Application of certain pro- 
visions of Part to a class oi 
wills made bv Hindus, etc. 


PEG. REF. 

* S. 57.^Sub-S. (1) of 57 has been re- 
numbered as S. 57 and 

before the proviso the word jmd ^nd 
(f) have been added ; and r 

S. 57 has been omitted by Act XVIII 

NOTES. 

Ixxi 

testamentary succcssjon. S. lb/ ot me 


S. 59] 
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[(^) ^11 wills and codicils made by any Hindu, Buddhist, Sikh or 

Jaina, on or after the first day of January*, 1927, to which those provisions are 
not applied by clauses (a) and (b) :] 

Provided that marriage shall not revoke any such will or codicil. 

♦ ♦ ♦ ♦ 

58. ( 1 ) The provisions of this Part shall not apply to testamentary sue- 

General application of '^«ssion to the property of any Muhammadan nor. 
Part. save as provided by section 57. to testamentary suc- 

cession to the property of any Hindu, Buddhist, Sikh 
or Jaina ; nor shall they apply to any will made before the first day of January, 
1866. 

(2) Save as provided in sub-section (1) or by any other law for the time 
being in force, the provisions of this Part shall constitute the law of British 
India applicable to all cases of testamentary succession. 

CHAPTER IT. 

Of Wills and Codicils. 

# 

Person capable of inakin 2 { 59. Every person of sound mind not being 

wills. a minor may dispose of his property by will. 


LEG. REF. 

1929. The necessity for the amendment 
has been explained as follows; — Under sub- 
section (2) of S. 57 of the Act of 192.';, 
which was inserted by Act XXXVTI of 1%6. 
all wills and codicils made by any Uindn, 
Buddhist, Sikli or Jaina on or after the 1st 
January, 1927, in areas outside those where 
sub-scction (1) of that section is in force, 
are required to be re<luced to writing signe<l 
and attested under S. 63 of the Act. It is 
considered that the provisions of the other 
sections of the Indian Succession Act set 
out in Schedule III should he made appli- 
cable to the class of wills dealt with 'in S. .'57 
(2), since the failure to apply these provi- 
sions to those wills ma>- lead to the infe- 
rence that tlifferent principles govern them, 
and once it is tlecided that tliis class of wills 
should be in writing, signc<! and attested, 
there is no reason for differentiating it from 
the wills falling under CIs. (a) and (b) of 
S, 57 (1). The necessary amendments are 
provided in clauses (3) and (4) of the Bill. 

NOTES. 

within Madras. A suit for a pecuniary 
legacy, unconnected with any such property 
that may be dealt with by the will is main- 
tainable without probate. 1930 M 9S6=:';9 
M.L.J. 596. 

Hindu Wii.ls Act (XXI of 1870). Ss. 2 
ANP 3 — Scope .\nd effect of. — The com- 
bined effect of Ss. 2 and 3 of the Hindu 
Wills Act is that a disposition permitted by 
the Succession Act may be invalidated, but 
a disposition invalid under this Act cannot 
be validated by any rule of Hindu Law. 
1934 M. 705=67 M.L.J. 525. 

Secs. 57 (c) and 63: Orai. wri.r. by 
Hindu — Validity. — In view of Ss. 57 (r) 
and 63 of the Succession Act. no oral will 
could legally he made by a Hindu after the 
1st January, 1927. 42 P.L.R. 326. 


Secs. 57 and 213. — W1 icrc the will of 
Hindu in Ajmer deals with property in 
(Talcutta, the legatee cannot establish his 
right thcTCunder without first obtaining 
probate or letters of administration. 1941 
A. M.L.J. 132. 

Secs. 57 (c), 213 and 383. — Where a 
person claims under a will falling under 
S. 57 (r). he can apply under S. 383 and 
get the succession certificate granted to 
another, revoked, without obtaining a pro- 
bate of the will, for S. 213, which requires it. 
does not apply to a will falling under S. 57 
(i). 1938 .A.L.T. 939=1938 All. 640. 

Sec. 59.— Sound mind is not the same as 
perfectly balanced mind ; it need only be of 
natural capacity, an<l not unduly impaired by 
old age. illness or influence. L.R. 1 P & 
n. 398; 3 P. D. M; 19 C.W.N. 826 ; 8 
Moo.P.C. 493; (1899) A.C. 1. A testator 
must comprehend what he is doing. 3 Moo. 
P.C. 136. 282; 25 C. 824; 22 M. 345; 19 
C.W.N. 747; giving instructions is suffi- 
cient. 23 M.L.J. 54; 1927 P. 256; as to 
how far paralytic attack and physical weak- 
ness affect his capacity-, see 23 I. A. 171; 
there must be volition and intelligent com- 
prehension. 24 I. A. 148; 25 I. A. 109. 

Merc weakness of mind or understanding 
does not affect. 4 C.I..J. 115. Onus of 
proving testamentary capacity is on him who 
propounds the will. IS C.W.N. 177- 24 
C.W.N. 860 ; 5 Q.B. 549; 14 Ch.D. 674. 
Any assent by the legatee to abide bv the 
will would not clothe the testator with 
authority to deal with projicrty over which, 
he had no disposing power, 114 T.C. 105 
= 1929 S. 19. Hindu minor cannot make 
a will: 38 M. 166; 36 B. 622; 19 C.W.N. 
-'’26; mere existence of delusions docs not 
deprive a man of liis Icstamcnlarv capacity. 
15 Ch.D. 674; L.R. 3 P. S: fi. 64. Re 
the will of a deaf and dumb man. see 7 C. 
W.N. ccti. Illness incapacitating a man 
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t,* u /.—A married woman may dispose by will of any' property 

which she could alienate by her own act during" her life; 

Explanation II , — Persons who are deaf or dumb or blind are not thereby 
incapacitated for making a will if they are able to know what they do by it. 

’ Explanation III . — A person who is ordinarily insane may make a will 

during an interval in which he is of sound mind. 

■ person can make a will while he is in such a state 

o rnind, whether arising from intoxication or from illness or from any other 
cause, that he does not know what he is doing. 


Illustrations . 

s. -f- ^ perceive what is going on in his immediate neighbourhood, and can answer 

lamihar questions, but has not a competent understanding as to the nature of his property, 

or in whose favour it would be proper that he 
should make his will, A cannot make a valid wiH. ’ 

(tt) A executes an instrument purporting to be his will, but he does not understand- 
tlie_ nature of the instrument, nor the effect of its provisions. This instrument is not a 
valid will. 

(ttt) A, being very feeble and debilitated, but capable of exercising a judgment as 

to the proper mode of disposing of his property, makes a will. This is a valid will. 

60. A father, whatever his age may be, may by 
will appoint a guardian or guardians for his child 
during minority. 

61. A will or any part of a will, the making of 
which has been caused by fraud or coercion, or by 
such importunity as takes away the free agency of 
the testator, is void. 

Illustrations. 

(i) A falsely and knowingly represents to the testator that the testator's only child 
IS dead, or that he has done some undutiful act and thereby induces the testator to make 
a will in his, A*s favour; such will lias been obtained bj' fraud, and is invalid. 

(it) A, by fraud and deception, prevails upon the testator to bequeath a legacy to 

him. The bequest is void. 

(tVt) A, being a prisoner by lawful authority, makes his will. The will is not invalid 
by reason of the imprisonment. 

(iv) A threatens to shoot B. or to .burn his house or to cause him to be arrested 
on a criminal charge, unless he makes a bequest in fav'our of CT. B, in consequence, makes 
a bequest in favour of C . The bequest is void, the making of it having been caused by 
coercion . 


Testamentary guardian. 

Will obtained by fraud, 
coercion, or importunity. 


(t/) A being of sufficient intellect, if undisturbed by the influence of others, to make 
a will yet being so much under the control of B that he is not a free agent, makes a will, 
dictated by B. Tt appears that he would not have executed the will but for fear of B. The 

will is invalid . . . 

4 beine in so fedble a state of health as to be unable to resist importunity, is 
pres«ed by B to make a will of a certain purport and does so merely to purchase peace and 

ill submission to B. The will is invalid. ^ 

A beine in such a state of health as to be capable of exercising his own 
indgincnt and volit^n, B uses urgent intercession and persuasion with -him to induce him 


NOTES. 

from making will. 38 
24 M.L..T. 271;. 1 L. 773. 

does not incapacitate. 2 Hagg. 142, 21 1 . 10 
Moo.E.O. 247. 2/8. 

Sec. 60. — This does not apply to illegiti- 
mate children. 13 Eq . 36; a Hindu mother 
cannot make a will. 8 AI.L.J. 112. 

Se_c. 61. — Will— Probate — Proof of wi*{— 
Amount of proof necessary. 32 
1289=1930 B. 539. Sre 5 P.D. 151 (157). 
For the definition of fraud, undue influence 
and coercion, scr Indian Contract Acb - ^ • 

15 to 18. 14 M.T..\. 53; 6 H.I-.C. 2; 40 
C. 598 ; 41 M. 33; 42 I . A . 135. To amount 
to iindtio influence the acts must amount to 


coercion. 22 B. 17; and it is only when it 
takes awav the free agency of the testator. 
45 M. 546; 23 C.W.N. 690; 5 C.L.J. 464; 
1924 P.C. 28. When the donee stands in a 
fiduciary position, undue influence is pre- 
sumed. 20 Bom-T...R. 911; (1903) 1 Ch. 
27: 6 C.W.N. 809; 14 Ves. 273; 32 I.A. 
142. Sec as to fyurdanashhi ladies, 39 I.A. 
156; 41 I.A. 23; 11 M.T.A. 551. The onus 
lies on the person who sets up a will and not 
on the person who impeaches it. 23 A. 405; 
20 C.L.J. 501; 25 C.W.N. 779; (1920) A. 
C. 349; 38 C. 355. Words or clauses intro- 
duced by mistake can be struck out. L.R. 

7 H.L. 448 ; 7 P. Div. 68. 
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but In ? i-* consequence of the intercession and persuasion, 

recommended bv B ThJ ^»dgmcnt and volition, makes his will in the manne; 

recommended by B. The will is not rendered invalid by the intercession and persuasion 

him a legacy from B, pays him attention and flatters 

him and thereby produces in him a capricious partiality to . B, in consequence of such 

attention and flattery makes his will, by which he leaves a legacy to A, The bequest is 
not rendered invalid by the attention and flattery of oequest is 

Will may be revoked or , "'ill is liable to be revoked or altered by 

altered. the maker of it at any time when he is competent to 

dispose of his property b 3 '^ will. 

CHAPTER HI. 

Of the Execution of unprivileged Wills. 

Execution of unprivilej-cd a soldier employed 

expedition or engaged in actual warfare, ^ [or 

. airman so employed or engaged,! or a mariner at 

sea, shall execute his will according to the following rules ; 

(a) The testator shall sign or shall affix his mark to the will, or it shall 
be signed by some other person in his presence and by his direction 

The signature or mark of the testator, or the signature of the person 
signing for him, shall be so placed that it shall appear that it was intended thereby 
to give effect to the writing as a will. ^ 


wills. 


T.EG. REF. 

' lusertetl by .^ct X of 1927. 

NOTE.S. 

Sec. 62. — Liability to revocation is one of 
the tests. 33 M. 30-1; 12 C.W.X. 9-12. A 
ilcclaration of its irrevocability is void. 14 
C.W.N. 174. .A suit for cancellation of 
will ilocs not lie in the testator’s lifetime. 

27 A. 15. But sec 15 B. 697. 

Sec. 63. — As to the construction of sec- 
tion and rules for the execution of will see 

28 O.C. 8=85 T.C. 509. The signature 
need not bear testator’s name but mav be 
under an assume^! name. 2 Rob. 339. * I'hc 
impression of a facsiuti/e is enough. 25 C. 
Oil; initials arc suflicient. 5S I.C. 134. 7f 
it runs over several pages, signature in the 
last page is sufficient. (1908) P. 1 ; 14 C. 
W.N. 174. See also 29 I.C. 743=19 C.W. 
N. 1270. The words “some other person’"’ 
in Cl. (n) exclude the testator as well as 
the testators. 11 Bom.H.C.R. 87; 9 C. 
226. The practice of touching the pen and 
handing it to some other person amounts to 
direction. 6 M.L.J. 209. See 40 M. 540- 
but thumb mark is sufficient. 45 *B. 989* 
See also 1041 Pat. 368=193 I.C. 463. A 
will executed by a marks-woman was attest- 
ed by four witnesses one of whom was dead 
and the others were examined. After the 
attestation there was the customary memo- 
randum by the writer that the wifi was in 
the handwriting of one of them. It appear- 
ed that the scratch mark was ptit by the 
writer and not by the executant. Held (on 
a difference of opinion) that the will was 
properly executed in accordance with 5. 63 
(«) of the Succession Act. 57 M 97'>— 
1934 M. 436=67 M. L. J. 721. ‘ Even^ 
testator who can sign his ndme can execute 
a will by making his mark. 28 Bom.L.R. 


^ • -y’V- '■’* -^7=23 Bom.L. 

K. 3W: though he is assisted bv some other 
person in making Ins mark; 22 I.C. 677; 42 
C.W.N. 649; 10 C.W.N. 1295; the sig- 
nature must he ant}no tesfaittdi and the attes- 
tation (intmo a/testandi. 29 I.C. 7=19 C. 
\\ .N. 1279. Where the testator was roused 
from unconsciousness in order to sign the 
will and the attestation took place imme- 
diately after his signature and the attesting 
witnesses were In close proximity to the 
testator in the same room. Held, that it 
was not an c.xcessive presumption to sav 
that as the testator had been roused f rom 
unconsciousness and was sufllrientlv consci- 
ous to rc.'ilise that lie w'as making his mark 
on hts will, he was equally conscious at tlic 
time immediately afterwards that the attesta- 
tion was taking place and that, therefore, 
there liad been sufficient compliance with the 
provisions of S. 63 (e) . 42 C.WCN. 649. 

Want of attestation is fatal. 30 I.C. 263 
—2 O.L.J. 193. Attestation at the time of 
Registration is suflicient. 6 C. 17; 27 C. 
169. W-’lien a Registering Officer endor.scs 
that execution was admitted before him he 
can be considered an attestor. I P. 300= 
1923 P, 402. A will executed bv a Hindu 
hying within the territory over which the 
Lieutenant-Governor of Bengal had jurisdic- 
tion requires attestation hv two witnesses as 
a condition to its validity. WHicrc a will 
was presented before the Sub-Registrar in 
a sealed cover and the co^•c^ contained tlie 
endorsement “I do execute the last will” and 
the signature of the pleader %vas taken to 
the endorsement of presentation made on the 
co\-er ^ by the Snh-Rcgistrar : Held, tliat 
assuming tliat the endorsement on the cover 
containing the will was a suificicnt acknow- 
ledgment of his signature upon the ^vill, it 
was not signed by the pleader as a witness 
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(c) The will shall be attested by two or more witnesses, each of whom 
has seen the testator sig^i or affix his mark to the will or has seen some other 
person sign the will, in the presence and by the direction of the testator, or has 
received from the testator a personal acknowledgment of his signature or mark, 
or of the signature of such other person ; and each of the witnesses shall sign 
the will in the presence of the testator, but it shall not be necessary that more 
than one witness be present at the same time, and no particular form of attestation 
shall be necessary. 


64. If a 

Incorporation 
by reference. 

referred tso. 


testator, in a will or codicil duly attested, refers to any other 

document then actually written as expressing any 
part of his intentions, such document shall be deemed 
to form a part of the will or codicil in which it is 


of papers 


CHAPTER IV. 

Or Privileged Wills. 

. 65. Any soldier being employed in an expedition or engaged in actual 
„ . , ,, warfare, 'For an airman so employed or engaged] or 

rivi egec wi s. any mariner being at sea, may, if he has completed 

the age of eighteen years, dispose of his property by a will made in the manner 
provided in section 66. Such wills are called privileged wills. 

Jll-Hstrafiofis. 

(O A, a medical officer attached to a regiment, is actually employed in an expedition. 
He is a soldier actually employed in an expedition, and can make a privileged will. 


LEG. REF. 

' Inserted by Act X of 1927. 

NOTES. 

but only as an identifier and that the attesta- 
tion was invalid ; that the Sub-Re^strar 
signing not on the will but in his own Re^s- 
ter could not be deemed to be an attesting 
witness. 8 P. 419=1929 P. 101. Apart 
from seeing the testator 
need not see anything else. 

58 I.C. 134; 58 I.C. 945. Unlike the 

English law. the attestor need not be ^pent 
at the same time. 19 C.W.N. 1295— -27 
T.C. 677. Witnesses sign m the 

presence of each otlicr. 87 I.C. 621 — 192a 
M. 861. Where the testator and the wit- 
nesses signed the will otherwise than m the 
presence of one another, the will could 

not be jjiven effect to. 5 OAV.N. 260— 
102R O 258- Personal acknowledgment is 
onlv of signature and need not be in express 
•«vords but may be constructive. 4 moo. 

p (2 ' 419 . See also 19 T.C. 401 — 15 Bom. 
L R. 209. As to will executed without 
attesting- witnesses and deposited in Regis- 
trar’s Office and taken out at that office ten 
vears afterwards in the presence of witnesses 
who attest it being good and valid attesta- 
tion, see 26 I.C. U.L.J. » 

Quaere: if attestors should sign ^d not 

mcrelv mark. 11 C. 429; 12 B.L.R. 392; 

27 C.' 169; 15 M. 261. . . 

Sec 63 fcl. — By virtue of the p^o^MSl 0 ^s 

of S 19 of the Oudh Estates Act (1862). an 
nnattested will by a talukdar whose name 
has been included in the lists prepared under 
the Act is invalid, though at the time ot the 


will, the lists had not been in fact approved 
or published. 130 I.C. 306=1931 P.C. 24 
(P.C.). A' will is validly attested, if 
either •f the two necessary attesting wit- 
nesses has merely affixed his mark to the 
will. 1936 A.L.I. 782=1936 A. 576 (F. 
B.). The word “sign” in S. 63 (c) must 
be interpreted as including also making a 
mark or thumb impression. For the attesta- 
tion to be valid, it is not consequently neces- 
sary that the attesting witnesses should put 
down their names in their handwriting. It 
is sufficient if they affix their marks or 
thumb impressions. 39 Bom.L.R. 606= 
1937 Bom. 389. See also 1936 A.L.J. 782= 
1936 All. 576=58 All. 1064 (F. B.). 
Persons who have signed a document m 
token of their consent to the disposition evi- 
denced by a will can be held to be attesting 
witnesses if all the conditions laid down in 
S. 63 are otherwise fulfilled. 162 I.C. 333 
= 1936 L. 367. A scribe may no doubt be 
an attesting witness to a will, but it must be 
shown that the signature of the scribe was 
nut down for the purpose of attesting the 

document. 69 C.L.J. 347=1939 Cal. 595. 
Persons who have signed a document in 
token of their consent to the disposition evi- 
denced by a will can be held to be attesting 
witnesses if all the conditions laid down in 
S. 63, are otherwise fulfilled. 162 I.C. 333 
= 1936 Lah. 367. 

Sec. 64. — The reference must be for 
making it part of will. 32 I. A. 142. The 
document must be in existence then and 
must be described as existing. 3 App. 
Cas. 404; its identity must be clearlyesta- 
blishcd. 11 Moo. P.C. 427; 1907 P . 228. 
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(»*) j4 is at sea in a merchant-ship, of which he is the purser. He is a mariner, 
and, beinp at sea, can make a privileged will. 

(♦if) W, a soldier serving in the field against insurgents, is a soldier engaged in actual 
warfare, and as such can make a privileged will. 

(w) a mariner of a ship, in the course of a voyage, is temporarily on shore while 
she is lying in harbour. He is, for the purposes of this section, a mariner at sea, and can 
make a privileged will. 

(v) A. an admiral who commands a naval force, but who lives on shore, and only 
occasionally goes on board his ship, is not considered as at sea, and cannot make a privi- 
leged will . 

(vi) A. a mariner serving on a military expedition, but not being at sea, is con- 
sidered as a soldier, and can make a privileged will. 

Mode of makin^r. and gg ^ j •) pHvilegcd wills may be in writing, or 

rule.s for executing, privi- « ® 

leged will be made by word of mouth. 

(2) The execution of privileged wills shall be governed by the following 
rules : — 

(o') The will may be written wholly by the testator, with his own hand. 
In such case it need not be signed or attested. 

(b) It may be written wholly or in part by another person, and signed 
by the testator. In such case it need not be attested. 

( c) Tf the instrument purporting to be a will is written wholly or in 
part by another person and is not signed hy the testator, it shall be deemed to 
be his will, if it is shown that it was written the testator’s directions or that 
he recognized it as his will. 

(d) Tf it appears on the • face of the instrument that the execution of it 
in the manner intended by the testator was not completed, the instrument shall 
not. by reason of that circumstance, be invalid, provided that his non-execution 
of it can be reasonably ascribed to some cause other than the abandonment of 
the testamentary intentions expressed in the instrument. 

( e) Tf the soldier, ’ [airman] or mariner has written instructions for the 
preparation of his will, but has died before it could be prepared and executed, 
such instructions shall be considered to constitute his will. 

(/) If the soldier, ’[airman] or mariner has, in the presence of two 
witnesses, given verbal instructions for the preparation of his will, and they 
have been reduced into writing in his lifetime, but he has died before the instru- 
ment could be prepared and executed, such instructions shall be considered to 
constitute his will, although they may not have been reduced into writing in his 
presence, nor read over to him. 

( fj) The soldier, ’[airman] or mariner may make a will by word of mouth 
by declaring his intentions before two witnesses present at the same time. 

( h') A will made by word of mouth shall be null at the expiration of one 
month after the testator, being still alive, has ceased to be entitled to make a 
privileged will. 


CHAPTER V. 

Of the Attestation, Revocation, Ai-teration and Revivae of Wills. 

67^ A will shall not be deeme^l to be insufficiently attested bv reason of 

Effect of gift to attesting thereby given either by way of beCiuest or 

witness. appointment to any person attesting it, or 

to his or her wife or husband; but the beque.st or 
appointment shall be void so far as concerns the person so attesting, or the wife 
or husband of such person, or aiw person claiming under either of them. 


LEG. RRF. witness inav be proved not to bavc ‘signed 

'Inserted by Act X of 1927. as such. 85 I.C. 558=1925 O. 465. Father 

making will and calling upon sons to sign as 
NOTES. token of consent and to avoid quarrel among 

Sec. 67. — Person purporting to sign as tbcmselvcs — Sons so signing do not sign as 
C.C Xi —594 
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Witness not disqualified 
hy interest or by being exe- 
cutor. 


Rev'ocation of will by 
testator’s marriage. 


Explanation . — A legatee under a will does not lose his legacy by attesting 
a codicil which confirms the will. 

68. No person, by reason of interest in, of of 
his being an executor of, a will, shall be disqualified 
as a witness to prove the execution of the will or to 
prove the validity or invalidity thereof, 

69. Every will shall be revoked by the marriage of the ihaker, except a 

will made in exercise of a power of appointment, 
when the property over which the power of appoint- 
ment is exercised would not, in default of such 

appointment, pass to his or her executor or administrator, or to the person entitled 
in case of intestacv. 

Explanation . — Where a man is invested with power to determine the 
disposition of property of which he is not the owner, he is said to have power to 
appoint such property. 

70. No unprivileged will or codicil, nor any part thereof, shall be revoked 

. otherwise than bv marriage, or by another will or 

leKcd''"wirorcodl-il. codicU, or by some writing declaring an intention to 

revoke the same and executed in the manner in wJiicn 

an unprivileged will is hereinbefore required to be executed, or by the burning, 
tearing or otherwise destroying the same hy the testator or by some person in 
his presence and by his direction with the intention of revoking the same. 


NOTES. 

attestincr witnesses. 1027 P.C. 248=54 M. 
E.J. 43 (P.C.) (1925 O. 465. Affirm.). 
In 4 M. 244 the reason of the prohibition 
was stated to be “tbe suspicion or chance of 
possible collusion which is favoured b.^• the 
prospect of benefit”. If what is given hy 
way of bequest is by way of trust, it is not 
void. 6 Eq . 69. Even if there are two 

other attestincr witnesses, the bequest is 
4 M. 244. The marriage of legatee after 
attestation does not affect validity of legacy . 
6 Q.B.D. 311. A bequest to a son of an 
attesting witness made independently and not 
as a person claiming under the attesting 
witness is not void and S. 67 docs not app > . 
1937 E. 292=174 I. C. 687. . 

Sec. 68. — A person who signs the testa 

tor’s name at his """n V h' C R 

attesting witness. 9, C. 226 11 B.H.C.K. 

87 A person who is described therein as 

wHtcr if competent to prove S^C 

need not be termed therein as witness. 5 L. 

^S^c.^69.* — To have the effect of" 
tion the marriage must be valid. 

152 But if at the time of marriage, the 
testator is domiciled in a countrj' where 

marriage does P^^2n- 

that effect. 1 P.D. 74; I..R. 1900 P. . 
U.R. 1904 V. 269. Where the maker ot a 
will disposes of his own property ^nd 
exercises a power of appointment 
revokes only the former of 

latter. (1921) 2 Ch. 1. 

mutual wills, the marriage of one JesUto 
does not revoke the other. 5 A.C. 14J , 

Sec 7^!— ¥he section is exhaustive. 30 
M. 359; 35 C.L.J. 488. Revocation is a 


question of intention followed by a positive 
act of destruction. 20 C.\^^.N. 304=34 

I.C. 707=23 C.L.J. 314; 35 C.L.J. 488= 
1922 C. 182. The physical act must destroy 
the entirety of the will. 6 A. and E 209 ; 3 
H. and N. 341; and the instrument should 
no longer he as it was before. 2 P.D, 251. 
See also 20 C.W.N. 304. If while drunk a 
man tore off his will, but pasted it when 
sober, there is no revocation. 1902 
Cutting is the same as tearing. 20 C.W.N. 
304. A will is not destroyed merely by 
being struck through with a pen. The des- 
truction must be by some method ejusdem 
qcneris with those described in S. 70. Can- 
cellation is not one of the means of revoca- 
tion either under the English or under the 
Indian Law. Where a ' testatrix who had 
executed a will and a codicil destroyed the 
outer cover of the will and drew two crossed 
ink lines on the first page and wrote at its 
top the words “the will rs cancelled and 
signed the same, but otherwise the will and 
codicil were left intact, the will and codicil 
were not effectually revoked in law and that 
the conduct of the testatrix did not fall under 
the words “otherwise destroyed” in S. 70 of 
the Act. 30 Bom.L.R. 473=1928 B. 194. 
The power of revocation cannot be dele- 
gated, nor can he ratify unauthorized des- 
truction. 1909 P. 157. See also 35 C.L.J. 
488. Conduct of sons will not be evidence 
of intention of testator to revoke. In the 
case of revocation by later will, it must indi- 
cate an actual and present intention. 1917 
M.W.N. 645. In the case of inconsistent 
wills the later one must prevail. 39 M. 107; 
if there is no inconsistency, effect to be given 
to all dispositions. 15 I. A. 37. The 
destruction of • a will does not revoke a 
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Illustrations . 

will unprivileged will. Afterwards. A makes another unprivileged 

will \%hich purports to revoke the first. This is a revocation. 

an unprivileged will. Afterwards, A. being entitled to make a 
privileged will, makes a privileged will, which purports to revoke his unprivileged will. 
I nis IS a revocation. ** 


Kffect of obliteration, 
interlineation or alteration 
in unprivileged will. 


71. No obliteration, interlineation or other alteration made in any unpri- 
vileged will after the execution thereof shall have any 
effect, except so far as the words or meaning of the 
will have been thereby rendered illegible or undis- 
... cernible, unless such afteration has been executed in 

like manner as hereinbefore is required for the execution of the will: 

^*‘ovided that the will, as so altered, shall be deemed to be dub' executed 
u signature of the testator and the subscription of the witnesses is made in 
the margiri or on some other part of the will opposite or near to such alteration, 
or at the foot or end of or opposite to a memorandum referring to such altera- 
tion, and written at the end or some other part of the will. 


72. A privileged will or codicil may be revoked by the testator by an 

Revocation of privileged ''i” o** codicil, or by any act expressing 

will or codicil. intention to revoke it and accompanied by such 

formalities as ^\'ouId be sufficient to give validity to a 
privileged will, or by the burning, tearing or olhci-wise destroying the same by 
the testator, or by some person in his presence and by his direction, with the 
intention of rev'oking the same. 

Explanation . — In order to the revocation of a privileged will or codicil 
by an act accompanied by such formalities as would be sufficient to give validitv 
to a privilege<l will, it is not necessary that the testator should at the time of 
doing that act be m a situation which entitles him to make a privileged will. 

73. (n No unprivileged will or codicil, nor any part thereof, which has 

Revival of unprivileged revoked in any manner, shall be revived other- 

will. Wise than by the re-cxeculion thereof, or by a codicil 

<-xecutcd in manner hereinbefore required, and show- 
ing an intention to revive the same. 

4 When any will or codicil, w'hich has been partiv revoked and after- 

wards wholly revoked, is revived, such revival shall not extend to so much 
thereof as has been revoked before the revocation of the whole thereof unless 
an intention to the contrary is shown by the will or codicil. 


NOTFS. 

codicil. 16 Kq. 19; 2 P. .-ind D. 78; 8 P. 
D. 169; C.i--..r. 488. The birth or adop- 

tion of a son in a Mitakshara family docs 
not revoke a will. 38 M. 389. Revocation 
cannot be nrcsunied but has to be nroved 
2 P. and n. 172; 18 C.W.N. .=^27. As to 
the presumption of destruction when will is 
not forthcoming, see 1 Moo.P.C. 299; 22 C 
r..T. 172; .fee the judgment of Ford Pen- 
zance in PozveU v. Pozvel/. L.R. 1 P. and 
f) . 232 as to the ^loctrinc of dependant rela- 
tive revocation. 

Sec. 71.— -The section has nothing to do 
with alterations prior to execution. 29 C. 
311. This section applies onI\- to alterations 
made after the execution of the will. 38 
M. 356=:2.S M.L.J. 393. The presumption 
is alterations arc made subsequent to exe- 
cution. 4 Moo.P.C. 419; 16 B. 652; it is 


not rebutted merely bv showing thev are 
dated by the testator prior to execution of 
will. 47 C. 1043. If a person makes an 
alteration in a will without the knowledge 
the testator, it has no effect except that 
he cannot claim under the will. 7 M 302 

7 ^’ — kevival restores a revoked will 
or codicil, and has to be distinguished from 
repuhlication which is tantamount to making 
H new ^v,ll (1904) 1 Ch . 720. To effect 
R revival, there must he an express inten- 

.and D. 575; 3 Ves. 402. Where 
a codicil merely refers to a revoked will, 
there IS no revival. 1891 P. 326. As to 
rcpubl^ation of will, see 21 f.C. 183=40 C. 

* . The eftcct of confirming a will by 

codicil IS to briiipr the will down to the date 
of codicil. [(1893) 1 Ch. 101, Ref. I 1931 
P.C. 307=61 M.k.J. 340 (P.C.). 
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CHAPTER VI. 

4 

Of the Construction of Wills. 

74. It is not necessary that any technical words or terms of art be used in 

... a will, but only that the wording be such that the 

Wording of will. intentions of the testator can be known therefrom. 

75. For the purpose of determining questions as to what person or what 

property is denoted by any words used in a will, 
Inquiries ... 


to determine 
questions as to object or 
subject of will. 


^ ^ ^ _ _ in a will, a 

Court shall inquire into every material fact relating to 
the persons who claim to be interested under such 
will, the property which is claimed as the subject of 
disposition, the circumstances of the testator and of his family, and into every 
fact a knowledge of which may conduce to the right application of the words 
which the testator has used. 

IJ/ustra/ions, 

(i) .4, by his will, bequeaths 1,000 rupees to his eldest son or to his youngest grand- 
child or to his cousin, Mary. A Court may make inquiry in order to ascertain, to wna 
person the description in the will applies. 

(«) by his will, leaves to B “my estate called Black Acre”. It may be 
to take evidence in order to ascertain what is the subject-matter of the bequest, tn 
to sa 3 % what estate of the testator’s is called Black Acre. 

(ui) by his will, leaves to B “the estate which I purchased of C". ft may be 
necessary to take evidence in order to ascertain what estate the testator purcha e 

76. n ) Where the words used in a will to designate or describe a legatee 

or a class of legatees sufficiently show what is meant, 
error in the name or description shall not prevent 
lion of object. legacy from taking effect. 

(2) A mistake i.i the name of a legatee may be corrected by » 
of him, and a mistake in the description of a legatee may be corrected by the 

name. 

Illustrations. t t, •» 

testato'r’Lf 

son whose name is William. W. ham w.ll have the lega^^^ brother John”. The 

testato^’*Lf a"nTnrh%o%h’eTn^a^d name^d Thomas, and whose 

second son is named Wilham. Thomas g the legitimate children of 

to A and B takes effect althongh they arc children” 

(it/) The testator gives Ins r«.d^ry esta names only. This omission will not 

?;”e"vc?:rthl"re?en‘?h l"hil3"f^r‘om‘’jaki'nra share with the others. _ 


notes. , 

74 If technical words are used, 

y^nfe ch’" 1 18‘?4^' a ^ : 

?lo- 24 I.A. 76. If attributing the technical 

;hrt;sfator\ntendTd.'Tt°shou?rno^^^ 

Ch.o. 531: 0894) 2 Ch 83; 18 W-R. 359 
10 M.T.A. 279; 29 B. 3/S; “ C.L.J. 
Where the language is clear 22 

it must receive a liberal wills the 

l.A. 119. In construing ran 

ordinary *1 a *118. See 

be considered. 2 I-A. 7; 35 l.A. no. 

“' sec" ?s:^The ^effect of evidenc^ui not m 
vary or add to the language. a.c,. 


2 See the discussion in (1900) 2 Ch. 756. 
Surrounding T 

into. 2 I.A. 256; 36 A. 101, 24 M.L.J. 
418- 37 M. 199. Parol evidence is admis- 
sible onW to show which of the persons or 
things is intended, not that they were used 
in a sense to include more than one of them. 
IS I A 127; 1917 M.W.N. 645. See also 
40 B. 1=17 Bom.L.R. 115 (Bequest to un- 
named person — Secret instructions). 

Secs. 76.— (1908) 1 Ch. 185; (1W8) 
2 Ch. Ill; 22 M. 383; 27 I.A. 162. Where 
both name and description are erronei^s, the 
same rule applies. 10 Beav. ^ 37 . On the 
question of persona designata, see 24 M. . 
31 A. 5; 37 B. 116; 12 I.A 72. As to when 
parol evidence is admissible, see * 

Ch. 135; (1916) 1 Ch. 461. 
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Rejection of erroneous 
particulars in description of 
subj ect. 


(O A bequeaths to B 


4-1 . testator, having six grandchildren, makes a bequest, to "my six grand- 

cnilclren ^ and» proceeding’ to mention them by their Christian names, mentions one twice 
over omitting another altogether. The one whose name is not mentioned will take a 
share with the others. 

(r'O The testator bequeaths “1,000 rupees to each of the three children of A".. At 
the date of the will A has four children. Each of these four children will if he survives 
the testator, receive a legacy of 1,000 rupees. ’ 

When words may be sup- Where any word material to the full expres- 

plied. meaning^ has been omitted, it may be 

supplied by the context. 

Illustration. 

The testator gives a legacy of “five hundred" to his daughter A and a legacy of 
“five hundred rupees” to his daughter B. A will take a legacy of 'five hundred rupees. 

78. If the thing which the testator intended to bequeath can be suffici- 
ently identified from the description of it given in the 
will, but some parts of the description do not apply, 
such parts of the description shall be rejected as 
erroneous, and the bequest shall take effect. 

Illustrations. 

.. _ “my marsh-lands lying in L and in the occupation of X" . 

The testator had marsh-lands lying in L but had no marsh-lands in the occupation of X. 
The words “in the occupation of shall be rejected as erroneous, and the marsh-lands 
of the testator lying in L will pass by the bequest. 

(ii) The testator bequeaths to A “my zamindari of Rampur”. He had an estate at 
Rampur but it was a taluq and not a zamindari. The taluq passes by this bequest. 

79. If a will mentions several circumstances as descriptive of the thing 

, . which the testator intends to bequeath, and there is 

m^ r<-1cctT'as ‘‘‘."y P™perty of his in respect of which all those 

erroneous. Circumstances exist, the bequest shall be considered as 

limited to such propert 3 ^ it shall not be lawful to 
reject any part of the description as erroneous, because the testator had other 
property to which such part of the description does not apply. 

Explanation. — In judging whether a case falls within the meaning of this 
section, any words which wouUI be liable to rejection under section 78 .shall be 
deemed to have been struck out of the will. 

Illustrations. 

(O A bcqucatlis to B “my marsh-lands lying in L and in the occupation of A” ” 
The testator had marsh-lands lying in L. some of which were in the occupation of V and 
some not in the occupation of X. The bequest will be considered as limited to such of 
the testators marsh-lands lying in L as were in the occupation of A'. 

• • 5 “niy marsh-lands lying in L and in the occupation of A' com- 

prising l.()00 bighas of lands. Tlic testator had marsh-lands lying in L some of whi?h 
were in the occiipat.on of A and sornc not in the occupation of A? The measurement is 
wholly inapplicable to the marsh-lands of either class, or to the whole taken together 
The measurement will be considered as struck out of the will, and such of the testator's 
marsh-lands lying m L as were m the occupation of X shall alone pass by the b«iiiest 

80. Where the words of a will are unambiguous, but it is found by ex- 


NOTES. 

Sec. 77. — Power to be cxercise<l with 
great caution. 7 EI.L.C. 68; 5 Bom.b.R. 
719. The supplying of words is to effectu- 
ate intention as apparent from whole will. 
4 V'es. 57; 13 Ves. 476; 1 C. 104; 16 I. A. 
1<>6: 33 Ch.D. 198. On this section, se^ 
also 39 C.W.N. 237. 

S^c. 78. — -S-ee 18 B. 283; 3.t .A. 66; 8 
Bom.L.K. 471; 6 Ch.D. 436. 

Sec. 80. — Compare with Ss. 95-97, Indian 
Evidence Act. dealing with latent and patent 
ambiguities. Where there is no ambigu 


no extrinsic evidence is a<lmissible 7 H L 
364: 1894 P. 98; 15 I. A. 126. Wher^no 
person properly answers the description, 
evidence IS, m general, inadmissible. 5 H. 
L.C. 168; 8 H.L.C. 172. 

Secs. 80 and 81: Scope — Tk exhaustive 
— t-4r<AL EviuENCK — .AuMissiniLiTY . — Where 

the intention of tlic testator is prov- 
ed bj- the^ terms of the will, although 
the case is not covered hy tlie terms 
ot iss. 80 and 81 oral evidence ma\- be allow- 
«'d to show circninstances, hahits .anrl the 
ilystatc of the te»tuli>i'j> faniib' on principles 
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T.. ^ . . . , , . trinsic evidence that they admit of applications, one 

sibfe’' cas^s ^'of "“paTem intended by the testator 

ambiguity. extrinsic evidence may be taken to show which of 

these applications was intended. 

Illustrations, 

(^i') A man, having two cousins of the name of Mary, bequeaths a sum of money to 
*'my cousin Marj'”. It appears that there are two persons, each answering the description 
in the will. That description, therefore, admits of two applications, only one of which can 
have been intended by the testator. Evidence is admissible to show which of the two 
applications was intended. 

(it) A, by his will, leaves to B, "my estate called Sultanpur Khurd." It turns out 
that he had two estates called Sultanpur Khurd. Evidence is admissible to show which 
estate was intended. 


Extrinsic evidence inad- Bl. Where there is an ambiguity or deficiency 

missible in case of patent on the face of a will, no extrinsic evidence as to the 
ambiguity or deficienc3'. intentions of the testator shall be admitted. 

• t 

Illustrations . 

(O A man has an aunt, Caroline, and a cousin, Mary, and has no aunt of the name 
^^lary. By his will he bequcatlis 1,000 rupees to "my aunt, Caroline" and 1,000 rupees 
to "my cousin, Mary" and afterwards bequeaths 2,000 rupees to “my before mentioned 
aunt, Mary." There is no person to whom the description given in the will can apply, and 
evidence is not admissible to show who was meant by "mj’ before mentioned aunt, Mary.” 
The bequest is therefore void for uncertainly under section 89. 

(t'O A bequeaths 1,000 rupees to ... . leaving a blank for the name of the 

legatee. Evidence is not admissible to show what name the testator intended to insert. 

(tti) A bequeaths to B rupees, or "my estate of 

Evidence is not admissible to show what sum or what estate the testator intended 
to insert. 


Meaning of clause to be 
collected from entire will. 


82. I'he meaning of any clause in a will is to l^e 
collected from the entire instrument, and all its parts 
are to be construed with reference to each other. 


Illustrations. 

(f) The testator gives to 5 a specific fund or property at the death of A, and by a 
subsequent clause gives the whole of his property- to A. The effect of the several clauses 
taken together is to vest the specific fund or property in A for life, and after his decease in 
B; it appearing from the bequest to B that the testator meant to use in a restricted sense 
the words in which he describes what he gives to A. 

(it) Where a testator having an estate, one part of which is called Black Acre, 
bcdueaths the whole of his estate to A, and in another part of his will bequeaths Black Acre 
to B the latter bequest is to be read as an exception, out of the first as if he had said i give 
Black Acre to B, and all the rest of my estate to A." 

General words may be understood in a restricted sense where it may be 

collected from the will that the testator meant to use 
them in a restricted sense ; and words may be under- 
stood in a wider sense than that which they usually 
bear, where it may be collected from the other words 
of the will that the testator meant to use them in such 


83 . 


When words may be 
understood in restricted 
sense, and when in sense 
wider than usual. 


wider sense. 


notes. 

of justice, equity and good 

That would include the names .^^1; 

tator's friends. 39 Bom.L.R. U51.= 193/ 

Bom. 496. 448 ; 40 B l; 2 P 

where blanks are left, rcr J1 

16 B. 652; 1905 P-129, 
o...— The whole ^"^25 

striicd tog^tlicr . 31 283 , 4 • io 

I A 126? IS W.R. 359: 14 M..o5; 12 C. 

L.J.' 301 ; 2S M. 386. 

true ir 4 terpretaiioii ot the will- -4 c. . c 


Sec. 81. 
and D . 66 ; 

Ch.D. -460; 
Sec. 82. 


1907 -A..C. 494. On this section, see also 
27 Bom.L.R. 380=49 B. 478=1925 B. 282 
( 2 >. 

Secs. 82 to 87: Aphlicabilitv — Will bv 
T.ALUKD.-vR. — The rules of construction con- 
tained in Ss. 82 to 87 of the Indian Succes- 
sion Act, 1925, are applicable to bequests 
made bj' talukdars, and in interpreting wills 
made by talukdars, the Court must be glided 
by those rules. 153 I.C. 878=1935 O.W- 
N. 68=1935 O. 198. 

Sec. 83. — As to the rule of ejttsdem gene- 
ris, see 3 Beav. 521 ; 13 Ves. 39; 11 Eq. ^2. 


■S. 88) 
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niustrations. 

lands in^ A-** Pa'r“/ ‘"A {r*" ■" of B." and to C “an my marsh- 

lands in L. I^art of the farm m the occupation of P consists of marsh lands in L 

and the testator also has other marsh-lands m L, The general words, “all my marsh- 

l^ds in L are restricted by the gift to A. A takes the whole of the farm in the occupation 

of B, including that portion of the farm which consists of marsh-lands in L 

I I it on ship board) bequeathed to his mother his gold ring, 

buttons a^d chest of clothes, and to his friend, A (a shipmate) his red box claso-knife 

amd all things not before bequeathed. The testator'., share in a house doei’nol Lss to 
A under this bequest. lu 

by his svill bequeathed to B all his household furniture, plate, linen, china, 
books, pictures and all other goods of whatever kind ; and afterwards bequeathed to B k 
specified part of his property. Under the first bequest, B is entitled only to such articles 
of the testators as arc of the same nature with the articles therein enumc-rated. 

84. Where a clause is susceptible of two mean- 
ings according to one of which it has some effect and 

according to the other of which it can have none the 
former shall be preferred. 

No part of a will shall be rejected as desti- 
tute of meaiung if it is possible to put a reasonable 
construction upon it. 

86. If the same words occur in different parts 

of the same will, they shall be taken to have been 

used everywhere in the same .sense, unless a contrary 
intention appears. ^ 

vt intention of the testator shall not be set 

aside because it cannot take effect to the full extent 
Init effect is to be given to it as far as possible. 
Iflus/ra/ion. 

life and af*er‘ (liceapc ‘tL property to C D for 

effect to Its full extent, because the gift to die hosI/j i testator cannot take 

take effect so far as regards the gift'^to C 75 is void un<lcr section 118. but it will 


Which of two possible 
constructions preferred. 


No part rejected, if if can 
be reasonably construed. 


Interpretation of wor<ls 
repeated in fiiffererit jiarts 
of will. 

Testator’s intention to be 
effectuated as far as pos- 
sible. 


The last of two inconsis- 
tent clauses prevails. 


88. Where two clauses or ^ifts in a will are 
uicconcilahlc. so that they cannot possibly stand 
together, the last shall prevail. * ' ‘ 

Iffustraiions. 

(t) The testator by the first clause of his will leaves hU o 

and by the last clause of his will leaves it “to B and' not to A." B wiuSiave 


NOTES. 

Sec. 84. — The more reasonable of the 
interpretation should he aflopted. 2 Cli 1^ 
039; 16 I. A. 127; 1 lI.E.C. 89; MM.'oS. 
A construction which though not illegal is 
unusual is not to he followetl 39 C S82 • 
17 C.W.N. 319; 13 U. 160. On this sec- 
tion, see also 39 C.W.N. 2^7. 

Sec. 85. — .See 3 M. 349; 28 T.C. 481 • 12 
B. 202; 17 Bom.L.R. 182; 9 H.L. 420 No 
part of a will is to be rejected as mcaiiiiV^- 
Icss, if It IS capable of being reasonahlv c«)n- 
strijcd . 28 T.C. 481. 

See* 86.^— The intention to the contrary* 

must be strong and appear on the face of 

the will. 190o A.C. 379; 11 C' L T 461- 
(1900) 1 Ch. 417. L.j. HOI , 

Sec. 87.^— Rule not applicable where there 
is an attempt to create perpetuitv or esta- 
blish line of succession iinkiv.wii to Iun\ 


M.L.T. 103. Tlie will must be so read 

a will, effJc, be- give.., 1" Ta" a“'"i? 

It-gally possible, to the wishes and intentions 
o^t^the testator. 39 C.W.N. 46=1935 c!^ 

raa,^-?^' inconsistent clauses 

Ta Viw Mibject-matter. 29 

theeffSt "f Part of the will has 

Ihtru f * ^ constituting the testator’s widow 

absolute owner of his entire estate, and a 

*8 another legatee, the later 
Clause must be given effect to. 1931 N 09 
131 I . 
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(tt) If a man at the commencement of his will gives his house to A, and at the close 
of it directs that his house shall be sold and the proceeds invested for the benefit of B, the 
latter disposition will prevail. 

Will or bequest void for 89. A will or bequest not expressive of any 

uncertainty. definite intention is void for uncertainty. 

Illustration. 

If a testator says "I bequeath goods to A" or *‘I bequeath to A," or "I leave to A 
all the goods mentioned in the Schedule’* and no Schedule is found, or I bequeath money , 
'wheat’, ‘oil,’” or the like, without saying how much, this is void. 

90. The description contained in a will of pro- 
Words describing subject perty, the subject of gift, shall, unless a contrary 
refer to propert>' answering intention appears by the will, be deemed to refer to 
description at testator's comprise the property answering that description 

at the death of the testator. 

91. Unless a contrary intention appears by the will, a bequest the 

estate of the testator shall be construed to include 
Power of appointment property which he may have power to appoint 

executed by general bequest. object he may think proper, and shall 

operate as an execution of such power; and a bequest of property 
a general manner shall be construed to include any property to which such 
description may e.xtend, which he may have power to appoint by will to any 
object he may think proper, and shall operate as an execution of such power. 

92. Where property is bequeathed to or for the benefit of certain, objects 

as a specified person may appoint or for the beneht 
Implied gift to objects of certain objects in such proportions as a specified 

power in default of appoint- person may appoint, and the will does not provide 

fo,- the event of no appointment being made; if the 
power given by the will is not exercised, the property belongs to all the objects 

of the power in equal shares. 

784; (1911) 2 Ch. 650; 39 Ch.D. 53, The 

contrary intention need not be expressed in 
so many words. Lands contracted to be 
purchased fall within the section. 18 B. 7; 
(1895) 1 Ch. 724. Unless there are expres- 
sions in the will to indicate a contrary inten- 
tion, it must be presumed that the testator 
intended to 'dispose of all his property at his 
death. A description of the property as 
that which the testator “now” owns or occu- 
pies according to circumstances noes not 
exclude after acquired property. 28 ^.-L. 
R. 255=1932 N. 163. Where the object 
of the legacy is a class, see (1891) 3 Ch. 

^^Sec. 91. — The section does not apply to 
special powers. 12 Beav. 604 ; 31 B. 473. 
Surrounding circumstances are not to be 
looked to, in order to sec if there is a con- 
trary intention. (1900) 2 Ch. 322; (1901) 2 
Ch. 529. As to what is evidence of con- 
trary intention, see 1 Eq. 510. 

Sec. 92. — The leading case is Broztm v. 
Higgs, 8 Vcs. 561. The section is appli- 
cable only where there is a clear intention 
to benefit a class, and the discretion or 
power is not exercised and then the mem- 
bers take t>er capita and as tenants in com- 
mon. 24 Ch.D. 244. See on the principle 
of the section, 2 Eq. 155; 1913 Ch. 510; 5 
371 ; 19 B. 647. 


notes. 

89 —The ‘rift of an uncertain amount 

is vo.ci 14 C 222; 26 B. 632 Where the 

bequest is for maintenance and education. 

the Court will determine the sum necessary. 

2 Beav 436. The wiU is to be construed 

most favourably to the legatee. entitled 
/'T> C ^ - as to when legatee js entiriea 

to diet .ee’irM. 460; (1899) 2 Ch 020; 
(IHW 3 Ch. 260. Gift for charitable pi^- 

noscs not void for uncertainty. a 

^LtnaU-Viddausc canbc us^^^ 

gift' for dhormani, see 30 M. 340; 26 
fi r W N 621. A bequest of a sum of 

money for if, = purpose of a ;'buildmg for 
HindL exclusively for X^r'?|"oid 

be erected on land whidi is j>c> g aoo— 1932 
for uncertainty. 34 Bom.L.R. 609 

^"Sc^c^ 90. — Under S. 90. there is a pre- 
sumption of intestacy in respect ^f PropeUy 
acauired bv the testator subsequent to me 
execution of the will, unless- a contrary .n- 
tention appears from the will. 99 ^ 

= 1927 M. 383. Rights of n” 

incident to ^ ^ 1 Ch 29* 

295- n898) 1 Ch. 6.->9; (1919) i V';* 

The object of the 345 

Jifur-acquired property. (1909) 1 


M. 


S. 95] 
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Illustration. 

. . a fund to his Avife, for her life, and directs that at her death 

It shall be divided among his children in such proportions as she shall appoint. The widoAv 

. having made any appointment. The fund Avill be divided eaually amoncr the 
children. & 


93. Where a bequest is made to the “heirs"’ or “right heirs” or “relations” 
B ^ * ..u • .» * “nearest relations” or “family” or “kindred” or 

of partic^.lar°perso^.^vUW^^ 'nearest of kin” or “next-of-kin” of a particular 
qualifying terms. person Avithout any qiiahf^nng terms, and the class so 

designated forms the direct and independent object 
of the bequest, the property bequeathed shall be distributed as if it had belonged 
to such person and he had died intestate in respect of it, leaving assets for the pay- 
ment of his debts independently of such property. 

Illustrations. 


(») A leaves his property ‘to my own nearest relations.” The property goes to 
those who would be entitled to it if A had died intestate, leaving assets for the payment 
of his debts independently of such property. 

(«) A bequeaths 10,000 rupees “to B for his life and, after the death of B, to my 
own right heirs.” The legacy after B's death belongs to those who would be entitled to 
it if it had formed part of A‘s unbequeathed property. 

(in) A leaves his property to B; but if B dies before him, to B*s next-of-kin* B 
dies before A; the property devolves as if it had belonged to B, and he had died intestate, 
leaving assets for the payment of his debts independently of such property. 

iiv') A leaves 10,000 rupees ‘‘to B for his life, and after his decease to the heirs of 
C.” The legacy goes as if it had belonged to C, and he had died intestate, leaving assets 
for the payment of his debts independently of the legacy. 

94. Where a bequest is made to the “representatives” or “legal represen- 
„ , tatives” or “personal representatives” or “execu- 

tiv?sT'e‘tc.,'°ofTar'ticuIa^' ^ a particular person and 

person, class so ciesig^nated forms the direct and indepen- 

dent object of the bequest, the property bequeathed 
shall be distributed as if it had belonged to such person and he had died intestate 
in respect of it. 

Illustration. 


A bequest is made to the “legal representatives” of A. A has died intestate and 
insolvent. B is his administrator. B is entitled to receive the legacy, and Avill apply it in 
the first place to the discharge of such part of A‘s debts as may remain unpaid; if there 
be any surplus, B Avill pay it to those persons who at A’s death would have been entitled 
to receive any property of A’s which might remain after payment of his debts, or to the 
representatives of such persons. 

95. Where property is bequeathed to any person, he is entitled to the 

Bequest without words o£ interest of the testator therein, unless it appears 

limitation. from the Avill that only a restricted interest was 

intended for him. 


NOTES. 

Sec. 93. — As to the meaning of the Avord 
“heirs”, 3 H.L.C. 524; 25 Ch.D. 212. 
The term “relations”, though it imports 
legitimacy and blood relations, may in the 
context include relatives by marriage or of 
illegitimate blood. 1891 A.C. 304; (1906) 
2 Ch. 316. Sec 7 Bom.L.R, 207 on the 
scope of the section. As to meaning of the 
word “family”, see (1876) 3 Ch.D. 672; 9 
Eq. 622 ; 4 C.W.N. 671; 24 C.W.N. 1026. 
The widoAV is not one of the "next-of-kin”. 
10 B. 362. It may in the context include 
illegitimate children. (1902) 2 Ch. 542. 

The Avords “without any qualifying terms” 
refer to the heirs and not to the bequest. 
28 I.C. 481. But see contra 7 Bom.L.R. 

C.C.M.— 595 


207. 

Sec. 95. — The words, “Avhole interest” do 
not include accretions made subsequent to 
the death of the testator. 13 I. A. 277. In 
22 C.L.jr. 61, an absolute interest was con- 
ferred Avith a restriction that the devisee 
shoidd have no interest so long as he resided 
in the house of the testator ami the condi- 
tion Avas lield A'alid. A gift, though ex- 
pressed to be for matutcnancc, j'ct if it con- 
fers powers of alienation, is not for limited 
purpose. 19 M. L. J. 384; 23 I. A. 37; 31 
M. 283. So also, if there is an express 
prohibition of alienation, it is only a restrict- 
ed interest that passes. 21 M. 425; 26 C. 
707. As to construction of a gift to female, 
in cases governed by Hindu Law and so to 
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96. Where property is bequeathed to a person with a bequest in the 
... alternative to another person or to a class of persons, 

Bequest m alternative. then, if a contrary intention does not appear by the 

will, the legatee first named shall be entitled to the legacy if he is alive at the 
time when it takes effect; but if he is then dead, the person or class of persons 
named in the second branch of the alternative shall take the legacy. 

Illustrations . 

fO A bequest is made to ^ or to B. A survives the testator. B takes nothing. 

(m) a bequest is made tof A or to B. A dies after the date of the will, and before 
the testator. The legacy goes to B. 

(nt) A bequest is made to A or to B. A is dead at the date of the will. The legacy 
goes to B. A ^ 

(tV) Property is bequeathed td A or his heirs. A survives the testator. A takes 

the property absolutely. . fr • c 

(r») Property is bequeathed to A or his nearest of kin. A dies in the hfetime o 
the testator. Upon the death of the testator, the bequest to A s nearest-of-ki 

tellers effect 

(t; 0 Property is bequeathed to A for life, and after his d^th to B or his h®*r®i 
A and B survive the testator. B dies in A's lifetime. Upon As death the bequest to the 

heirs of B takes effect. u* * c 

(viO Property is bequeathed to A for life, and after his death ®*eVt 

B dies in the testator’s lifetime. A survives the testator. Upon As death the bequ 

to the heirs of B takes effect. t,* u 

97. Where property is bequeathed to a person, and words are addedj^ch 

describe a class of persons but do not denote 
direct objects of a distinct and independent gift, suen 
person is entitled to the whole interest of the testator 
therein, unless a contrary intention appears by tne 


Effect of words describ- 
ing a class added to be- 
quest to person. 


will. 


Illustrations. 

(O A bequest is made — 

to A and his children, ^ 

to A and his children by his present wite, 

to A and his heirs, , 

to A and the heirs of his body, 

to A and the heirs male of body, 

to A and the heirs female of his body. 

to A and his issue, 
to A and his family, 

to A and his descendants, 


notes. ^ 

the applicability or oth^rwUe 24 

such a case, see 56 I.L. 

492; 28 M. 386; 1907 

A %2V 7IW) 1 Ch 424. If the alte,. 

A.C. 225, nower of selection 

native gift is subj eelection or appoint- 

IZn and sons' sons-Right o£ 
law. and that rule of construct 

Has-been 

made applicable to /'r 829^1936 

co'nftrulng'^h? of a Hindu 


it is not improper to take into consideration 
» what are known to be the ordinary notions 
' and wishes of Hindus with respect to the 
devolution of property. 

narily a daughter does not come in a Hindu s 
?o^clption of an heir still she being entitled 
to certain rights of maintenance and resi- 
dence if a Hindu testator mentions the 
daughter along with the sons of a legatee, 
the Court can infer an intention that the 
daughter along with the sons shall take the 
hi^nefit ffiven under the will* l*Lr.tv. 
0937 ) Bom. 679=38 Bom.L.R. 829=1936 
Bom. 459. As to construction of a devise 
to eldest son and the lawful male s<ms oi 
such son, sec 35 A. 211=46 I. A. 105 — 25 M. 
L.T. Ill (P.C.). In case of a bequest to 
his daughter and children by a native Chris- 
tian, the daughter takes an absolute eswe 
under this section. 1925 O. 24 ; 79 I. L. 
I.C. 1026. The words “male keirs in a 
will do not import any limitation. f. 

C. 306=94 I.C. 535. 


S. 100] 
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to A and his representatives, 

to A and his personal representatives, 

to A, his executors and administrators. 

In each of these cases, A takes the whole interest which the testator had in the 
property. 

(«) A bequest is made to A and his brothers. A and his brothers are jointiv entitled 
to the legacy. ^ 

ir ^ ^ bequest is made to A for life and after his death to his issue. At the death 

of A the property belongs in equal shares to all persons who then answer the description 
of issue oi A. ^ 


Bequest to class of per- 
sons under general descrip- 
tion only. 

Construction of terms. 


98. Where a bequest is made to a class of per- 
sons under a general description only, no one to whom 
the words of the description are not in their ordinary 
sense applicable shall take the legacy. 

99. In a will 


(a) the word '‘children’' applies only to lineal descendants in the first 
degree of the person whose “children” are spoken of; 

(&) the word “grandchildren” applies only to lineal descendants in the 
second degree of the person whose “grandchildren” are spoken of; 

(c) the words “nephews” and “nieces” apply only to children of brothers 
or sisters , 


(rf) the words “cousins,” or “first cousin,” or “cousins-german,” apply 
only to children of brothers or of sisters of the father or mother of the person 
whose “cousins,” or “first cousins,” or “cousins-german” are spoken of ; 

{e) the words “first cousins once removed” apply only to children of 
cousins-german, or to cousins-german of a parent of the person whose “first 
cousins once removed” are spoken of ; 

(/) the words “second cousins” apply only to grandchildren of brothers or 
of sisters of the grandfather or grandmother of the person whose “second cousins” 
are spoken of ; 

{g) the words “issue” and “descendants” apply to all lineal descendants 
whatever of the person whose “issue” or “descendants” are spoken of; 

(/t) words expressive of collateral relationship apply alike to relatives of 
full and of half blood; and 

(i) all words expressive of relationship apply to a child in the womb who 
is afterwards born alive. 


100. In the absence of any intimation to the contrarj' in a will, the word 

“child,” the word “son,” the word “daughter,” or 
any word which expresses relationship, is to be under- 
stood as denoting only a legitimate relative, or, 
where there is no such legitimate relative, a person 
vyho has acquired, at the date of the will, the reputa- 
tion of being such relative. 


Words expressing rela- 
tionship denote only legiti- 
mate relatives or failing 
such relatives reputed legi- 
timate. 


lUtiStralioiis. 

' -11 having three children, B. C and D, of whom B and C arc lecitimate and n 

IS .llegi imate leaves ^s property to be equally divided among “my chUdroi ^ Throro 
perty belongs to B and C in equal shares, to the exclusion of D cniiarcn. i he pro 


NOTES. 

Sec. 98. — If there is gift to a class, all 
the interests of members of the class should 
vest in interest at the same time. 1901 A. 
C. 187. As to the distinction between gift 
to a class and to an individual, sec 3 My. 
& C. 688 . 

Cs)«-— S. 99 (y 7 ) is not applicable 
to wills executed by Hindus. 1939 Cal. 637. 

Sec. 100.— .S-ec 30 B. 500; 35 Ch.D. 728. 
Where it is impossible under the circum- 
stances that any legitimate children should 


take e.g., there being only illegitimate 
children, the latter take. 31 Ch D 511- 
(1894) 3 Ch. 665; (1909) 1 Ch. 796. Under 
the doctrine of reputation, a child en -vcyitrc 
pt mere cannot take. (1894 ) 2 Ch. 573; 31 
Ch.D. 542. As to future illegitimate chil- 
dren, sec 35 Ch. D. 728; (1905) P. 137. 
In a gift bj- an unmarried person to his mis- 
tress and her sons, tlierc must be an intima- 
tion that the illegitimate sons are meant. 23 
I.C. 348. 
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(ft) A, having a niece o£ illegitimate birth, who has acquired the reputation of being 
his niece, and having no legitimate niece, bequeaths a sum of money to his niece. The 
illegitimate niece is entitled to the legacy. 

(m) A, having in his will enumerated his children, and named as one of them B, 
who is illegitimate, leaves a legacy to “my said children.” B will take a share in the legacy 
along with the legitimate children. 

(t«/) A leaves a legacy to "the children oi B .** S is dead and has left none but 
illegitimate children. All those who had at the date of the will acquired the reputation of 
being the children of B are objects of the gift. 

(z/) A bequeaths a legacy to “the children of B.’* B never had any legitimate child. 
C and D had, at the date of the will, acquired the reputation of being children, of B. After 
the date of the will and before the death of the testator, E and F were bom, and acquired 
the reputation of being children of B. Only C and E> are objects of the bequest. 

(vO A makes a bequest in favour of his child by a certain woman, not his wife. 
B had acquired at the date of the will the reputation of being the child of A by the woman 
designated. B takes the legacy. 

(z/tt) A makes a bequest in favour of his child to be born of a woman who never 
becomes his wife. The bequest is void. 

(vtit) A makes a bequest in favour of the child of which a certain woman, not 
married to him, is pregnant. The bequest is valid. 

101, Where a will purports to make two bequests to the same person, and 

a question arises whether the testator intended to 
make the second bequest instead of or in addition to 
the first; if there is nothing in the will to show what 
he intended, the following rules shall have effect in 
determining the construction to be put upon the 


Rules of construction 
where will purports to make 
two bequests to same per- 
son. 


will: — 

(a) If the same specific thing is bequeathed twice to the same legatee in 
the same will or in the will and again in the codicil, he is entitled to receive a 
specific thing only. 

{b) Where one and the same will or one and the same codicil pu^orts 
to make, in two places, a bequest to tlie same person of the same quantity or 
amount of anything, he shall be entitled to one such legacy only* 

(c) Where two legacies of unequal amount are given to same person 
in the same will, or in the same codicil, the legatee is entitled to both. 

(d) Where two legacies, whether equal or unequal in amount, ^re giv^ 
to the same legatee, one by a will and the other by a codicil, or each by a different 

codicil, the legatee is entitled to both legacies. 

E:^planation.—Ii^ clauses (a) to {d) of this section, the word will does 

not include a codicil. 

Ilhistrations. 

the Imperial Bank of India, made his will. 


1 T.iHW to B”. After other Dequesis. me win 

bequeath my ten shares in the Imperial Bank of India to 

A^s ten shares in the Imperial iven him by B, bequeaths to C the 

(t'O A. haying one diamond ^ afterwards made a codicil to his will, and thereby, 

diamond ring which was S^ven ^ ^ ^ the diamond ring which was given him by 

after giving other h® fX d^^^ ring which was given to A by B. 

B. C can claim not mg - P tl « tn B the sum of 5,000 rupees and afterwards in the 

(nO A, by his saSe woJd?! B is entitled to one legacy of 5.000 

same will repeats the bequest m the same ^\o^a5>. 


rupees only. tn B the sum of 5,000 rupees and afterwards in t 

sunf of 6.000 rupees. ^ is entitled to recei 


same will 
11,000 rupees. 


the 

receive 


NOTES. , 

Sec 101. — The leading case is Hooley v. 
Hatton, I Bro.C.C. 390. The meaning of 
the explanation is that for the purpose of 


making a cumulative legacy, a will and a 
codicil are to be regarded as distinct instru- 
ments. 
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will he 


Constitution of residuary 
legatee. 


CO A makes her will 


(v) A, by his will, bequeaths to B 5.000 rupees and by a codicil to the 
bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees 

K bequeaths to B 5.000 rupees and by another codicil 

bequeaths to him 6,000 rupees. B is entitled to receive 11,000 rupees. 

(viO A by his will, bequeaths “500 rupees to B because she was my nurse”, and in 
another part of the will bequeaths 500 rupees to B “because she went to England with mv 
children • B is entitled to receive 1,000 rupees, 

t ,u will bequeaths to B the sum of 5,000 rupees and also, in another part 

of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(.» A, by Ms will, bequeaths to ^ the sum of 5.000 rupees and also bequeaths to 
him the sum of 5,000 rupees if he shall attain the age of 18. B is entitled absolutely to) 
one sum of 5.000 rupees, and takes a contingent interest in another sum of 5,000 rupees. 

102. A residuary legatee may be constituted by any words that show an 

intption on the part of the testator that the person 
designated shall take the surplus or residue of 
his property. 

///usfratiofis. 

. j . ^ . consisting of several testamentary papers, in one of which are 

contained the foIIoAving words : — “I think there will be something left, after all funeral 
expenses, etc., to give to B, now at school, towards equipping him to any profession he 
may hereafter be appointed to”. B is constituted residuary legatee. proression ne 

•11 , ^ his will, with the following passage at the end of it: — “I believe there 

will be found sufficient in my banker s hands to defray and discharge my debts which I 

hereb\ desire ^ to do. and keep the residue for her own use and pleasure”. B is constituted 
the residuary legatee. v-'-'iismuicu 

I property to B, except certain stocks and funds, which he 

bequeaths to C . /j is the residuary legatee. 

103. Under a residuary bequest, the legatee is entitled to all property 

ProperU- to which rcsid,.- 

arv legatee entitled. unich he has not made any other testamentary dis- 

position which IS capable of taking effect. 

Iflustration . 

A hy his will hequeaths certain legacies, of which one is void under section 118 and 
another lapses by the f^eath of the legatee. He bequeaths the residue of his property to B 
After tlie date of Ins A purchases a zemmdari, which belongs to him at the tim? of his 
death. B is entitled to the two legacies and the zemindari as part of the residue. 

104. Tf a legacy is given in general ternis, without specifying the time 

'T'* ^ 1 • when it is to be paid, the legatee has a vested inter- 

general terms. est in it from the day of the death of the testator, 

. . ^nd. \f ho dies without having received it, it shall 

pass to his representatives. 


NOTES 


Sec. 102. — No particular form of words 
neecssar\-. 6 C.W.N. 321; 31 C. 166- 

(1900) 1 Cli. 791. 

Secs. 102 and 103: Residu.ary bequest 

OF PERSONAL EST.ATE pRTOR BEQUEST VOID 

Rights of riwiduary legatee. — A general 
residuary gift of personalty in a will sweeps 
up. and Is intended to sweep up. all personal 
property of which the testator may die pos- 
sessed which from aiw cause may liappcn 
not to he otherwise efTcrtually disposed of; 
and all such property falls into the general 
rcstihic unless an intention is apparent in the 
will that it is not under any circumstances to 
do so. Where a testatrix, after devising 
certain immovable property and certain per- 
sonal property to a Bishop, bequeathed to 
her niece certain plots of land and added: 
“I also give to my niece all mv personal pro- 
perty and effects” and the bequest to the 
Bishop was void under S. 118. Held, that 


the words in the will were wide enough to 
constitute a residuary gift of tlic personalty 
in favour of the niece and that the per- 
sonalts’ which formed the subject-matter of 
the legacy to the Bishop fell into the residue 
12 R. 705 = 1935 R. 71. 

Sec. 103.— The term “all property” in- 
cludes a reversion. 31 C. 166. Under the 
Indian I.aw, a residuary clause does not 
apply to property unknown to the testator. 
The law in tliis respect difTcrs from the 
English Eaw. (38 M. 1096. Poll.) 60 C. 
1-105 — 1934 C. 356. Interest on moneys set 
apart for charity even if tlie charity fails to 
be carried out for some years docs not fall 
into residue, 36 C* 261, In (he absence of 
residuary bequest, heir is entitled to all. 8 
M.I.A. 66; 21 R. 1. 646; 22 B. 8^3. 

Sec. 104.— A legacv even if vested can be 
divested by disclaimer. 32 Ch. 408; 38 M. 
474=25 I^r.L.J. 556; 6 A. 583. Such vested 
interest is attachable and saleable in cxccu- 



4758 


The Civil Court Manual (Imperial Acts). 


[S. 105 


105. (1) If the legatee does not survive the testator, the legacy cannot 

T . ^ , , take effect, but shall lapse and form part of the 

In what case legacy lapses -j r ^ ^ ^ t 

residue of the testator s property, unless it appears 

by the will that the testator intended that it should go to some other person. 

(2) In order to entitle the representatives of the legatee to receive the 

legacy, it must be proved that he survived the testator. 

/// ustra tions . 

(j) The testator bequeaths to B “500 rupees which B owes me*'. B dies before the 
testator; the legacy lapses. 

(«) A bequest is made to A and his children. A dies before the testator, or happens 
to be dead when the will is made. The legacy to A and his children lapses. 

(in') A legracy is given to A, and, in case of his dying before the testator, to B. A 
dies before the testator. The legacy goes to B. 

(iv) A sum of money is bequeathed to A for life, and after his death to B. A 
dies in the lifetime of the testator; B survives the testator. The bequest to B takes effect. 

A sum of money is bequeathed to A on his completing his eighteenth year, and 
in case he should die before he completes his eighteenth year to B. A completes his 
eighteenth year, and dies in the lifetime of the testator. The legacy to A lapses, and the 
bequest to B does not take effect. 

(vi) The testator and the legatee perished in the same ship-wreck. There is no 

evidence to show which died first. The legacy lapses. 

Legacy does not lapse if 106. If a legacy is given to two persons jointly 

one of two joint legatees ^nd one of them dies before the testator, the other 
d.e before testator. 


NOTES. 

tion . 22 M.L.J. 228. The estate vested is 

not full and absolute, and until the execu- 
tor’s assent is given, the legatee’s rights are 
only inchoate. 38 M. 474 ; 25 M.L.J. 556. 
W'Ticre the Administrator-General was 
appointed execxitor under a will, and the 
widow of the testator filed a caveat but the 
same was withdrawn subsequently in pursu- 
ance of an agreement for apportionment of 
the estate and the widow subsequently inherit- 
ed an unascertained share of the residuary 
estate from her son, and applied to the 
Court for directions being issued to the Ad- 
ministrator-General for handing over the 
propert>- : Held, that the applicant could in- 
voke in her aid S. 104. 37 C.W.N. 76‘=60 
C. 1135=1933 C. 841. 

Sec. 105. — Where a testator makes 
gift of an annuity but the legatee dies be- 
fore the testator, the legacy lapses. 
An annuity is a perpetual one only it there 
is a charge on specific property ; in such 
cases the law assumes that is not an 
annuity alone but the property ipelf that has 
been bequeathed. From the fact that the 
annuity is directed to be paid out of an es- 
tate it cannot be said that there is a charge 
created when there is no charge on any s^- 
cific property. 1941 Pat. 458=22 Pat.X^T. 
396. See also 21 Pat.L.T. 37=1940 Pat. 
257. Doctrine of lapse applies to ^rt 
for charitable purposes. (1891) 2 Cli. 

236; (1895) 1 Ch. 19. It does not apply 
where testator gives a legacj' in payment of 
a barred debt or for discharging a moral 
obligation. (1904) 2 Ch. 30.^ A testator 

may prevent a legacy from lapsing, xiut in 
order to do so he must clearly exclude lapse 
and must clearly indicate who is to take m 
case tlie legatee should die in Ins lifetime. 


Therefore where the testator makes a be- 
quest in favour of his wife and daughters, 
of his property in four equal shares, in Ac 
absence of any clear exclusion and indication 
as to who is to take in case a legatee should 
die in his lifetime, the bequest to the wife 
on her death during the lifetime of the 
testator lapses and passes to the son whom 
the testator had tried to exclude. I.L.R. 
(1940) Lah. 583=1940 Lah. 318. See also 
T.L.R. (1937) Bom. 679=38 Bom.L.R. 
829=1936 Bom. 459. As to the effect of 
disclaimer, see (1913) 1 Ch. 272. If a gift 
in favour of persons named is made to them 
as tenants-in-common, and one of them dies 
before the testator, the share bequeathed to 
him lapses and forms part of the residue of 
the testator’s estate, unless it appears frorn 
the will that the testator intended that it 
should go to some other person, as laid down 
by S. 105 . 29 S.L.R. 374=164 T.C. 889= 

1935 S. 158. 

Secs. 105, 111. (iv) and 173: Applicabi- 
lity AND Scope. — Generally speaking an 
annuity is a perpetual annuity only in those 
cases where it is a charge on specific pro- 
perty, in which circumstances the law as- 
sumes that it is not annuity alone, but the 
property itself, that has been bequeathed. 
1940 Pat. 257=21 Pat.L.T. 37. 

Sec. 106. — The rule applies to gifts to a 
class. (1915) 2 Ch. 216; (1920) 1 Ch. 334. 
The section will apply even if the legacy fails 
from some cause other than death. 34 M. 
88; 16 I. A. 44. As to its applicability in 
cases of joint maintenance grants, see (1920) 

1 Ch. 334; 17 C.L.J. 87; 25 C.W.N.^ 262. 
In construing the will of a Hiridu, it is not 
improper to take into consideration the ordi- 
nary notions and wishes of Hindus with 
respect to the devolution of property* 


S. 109] 
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Illustration. 

The legacy is simply to A and B, A dies before the testator. B takes the legacy. 

107. If a legacy is given to legatees in words which show that the testator 

intended to give them distinct shares of it, then, if any 
legatee dies before the testator, so much of the legacy 
as was intended for him shall fall into the residue of 
the testator’s property. 

Illustration. 


Effect of words showing 
testator’s intention to give 
distinct shares . 


A Slim of money is bequeathed to A. B and C, to be equally divided among them. A 
dies before the testator. B and C will only take so much as they would have had if A 
had survived the testator. 


Wlien lapsed share goes 
as undisposed of. 


108. Where a share which lapses is a part of 
the general residue bequeathed by the will, that share 
shall go as undisposed of. 


Illustration. 

The testator bequeaths the residue of his estate to A, B and C, to be equally divided 
bet%veen them. A dies before the testator. His one-third of the residue goes as 
undisposed of . 

109. Where a bequest has been made to any child or other lineal descen- 
dant of the testator, and the legatee dies in the life- 
H^aT de's'c'enl testator, but any lineal descendant of his 

dant docs not lapse on his survives the testator, the bequest shall not lapse, but 
death in testator’s lifetime. shall take effect as if the death of the legatee had 

happened immediately after the death of the testator, 
unless a contrary intention appears by the will. 

Illustration. 

A makes his will, by which he bequeaths a sum of money to his son, B. for his o^vn 
absolute use and benefit. B dies before A, leaving a son, C, who survives A, and having 
made his will whereby he bequeaths all his property to his widow, D. The money goes 
to D. 


NOTES. 

Although orflinarily a daughter <loes not 
come in a Hindu’s conception of an heir, still 
she being entitled to certain rights of main- 
tenance and residence, if a Hindu testator 
mentions the rlaugliter along with the sons 
of a legatee, the Court can infer an inten- 
tion that the daughter along with the sons 
shall take the benefit given under the will. 
38 Bom.L.R. 829=1936 B. 459=T.L.R. 
(1937) Bom. 679. Where a Hindu testator 
bequeathes a legacy to “.4 and his sons and 
daugiitcr,” but A and his daughter die dur- 
ing tlie testator’s lifetime, the will must be 
construed in sncli a way as to benefit not 
only A. blit his sons and daughter as well 
and as conferring a benefit on them jointly. 
Tt must therefore be held that the sons and 
daughters of A. take beneficially with Iiim 
and that the legacy is meant for parent and 
issue concurrently. The sons, who survive, 
are ther<‘fore entitled to the whole Icgacv 
under S. 106. I.L.R. 1937 B. 679. 

Sec. 107. — .As to the wor<ls creating a 
tenancy-in-common, sre 15 M. .148; 28 'M . 
363. Courts in India are in favour of ten- 
aucy-in-commf>n . 24 C. 646 : 27 M. 498; 22 

B. 833; 33 A. 41; 2.3 I. A. 37. The failure 
of the legacy need not be by death alone. 
26 M. 433; 4 Ch.O. 165. A gift to a class 
is prima facie a gift to a class consisting of 
persons who are included and comprehended 
under some general descriptio^i and bear a 
certain relation to the testator. But when 
all persons, who are to benefit under the 


will are mentioned by name the bequest is 
not to them as a class, but to each of them 
individually, and is not taken out of the pur- 
view of S. 107. 29 S.L.R. 374=1936 S. 

158. 

Sec. 109.— S. 109 of the Act onlv pro- 
vides that, in case of the legatee’s * death 
before the testator, the bequest shall take 
effect as if the legatee’s death had happened 
after the death of tlic testator. To prevent 
a lapse it has to be assumed that the legatee 
survived the testator. But tlie section does 
not provide that on sucli assumption lieing 
made, only the lineal descendants arc to have 
the benefit of the bequest aud not other 
heirs. The bequest will take effect in 
favour of all the heirs of the legatee. 155 
I.C. 1076. The legacy vests not in the 
issue but in the decca«:cd legatee. 16 C. 
549; 25 M. 299. ' Child includes one in 

embryo. IS W.R. 359. The words “child 
or other lineal descendant’’ in S. 109 do not 
include any illegitimate children. It is well 
established that illegitimate children are not 
included in the term “child” in a will, or 
deed unless some repugnancy or inconsis- 
tency would result from their exclusion. An 
illegitimate child would come »mdcr the 
word “child” only when there is a dcsiguatio 
personae. 22 Pat.I..T. 396=1941 Pat. 548. 
The section applies to a gift to a child, even 
if it were dead at the time of will. 27 C. 
521, 627; but not to gifts to children as a 
class or as joint-tenants. (1890) I Ch. 567. 


4760 


The Civil Court Manual (Imperial Acts). 


[S. 110 


Bequest to A for benefit 
of B does not lapse by A*s 
death. 


Survivorship in case of 
bequest to described class. 


110. Where a bequest is made to one person for 
the benefit of another, the legacy does not lapse by the 
death, in the testator’s lifetime, of the person to whom 
the bequest is made. 

111. Where a bequest is made simply to a des- 
cribed class of persons, the thing bequeathed shall go 
only to such as are alive at the testator’s death. 


Exception . — If property is bequeathed to a class of persons described as 
standing in a particular degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than the death of the testator by 
reason of a prior bequest or otherwise, the property shall at that time go to 
such of them as are then alive, and to the representatives of any of them who 
have died since the death of the testator. 


Illustrations. 

(i) A bequeaths 1,000 rupees to **the children of B” without saying when it is to be 
distributed among them. B had died previous to the date of the will, leaving three childre^ 
C, D and £. £ died after the date of the will, but before the death of C and JJ 

survive A. The legacy will belong to C and D, to the exclusion of the representatives 
of £. 

(«) A lease for years of a house was bequeathed to A for his life, and after hU 
decease to the children of B. At the death of the testator, B had ^o children living, v 
and D, and he never had any other child. Afterwards, during the lifetime of A, C » 
leaving £, his executor. D has survived A. T> and £ are jointly entitled to so much o 
the leasehold term as remains unexpired. 

(lit) A sum of money was bequeathed to A for her life, and after her decease, to 
the children of B. At the death of the testator, B had two children living, C and ZA ana 
after that event, two children, £ and F, were born Xo B . C and £ died in J - 

A, C having made a will, £ having made no will. A has died, leaving Z/ and F s 
her^ The legacy is to be divided into four equal parts, one of which is to be paid to tnc 
executor of C , one to T) , one to the administrator of £ and one to £. 


(iV) A bequeaths one-third of his lands to B for his life and after dec^se to 

the sisters of B. At the death of the testator, B had two sisters «’ n £ h^e 

after that event another sister £ was born. C di^ during the life o , ennal 

survived B. One-third of A^s lands belong to D, E and the representatives of C, m equal 

shares. 

('jj's A beniieaths 1 000 rupees to B for life and after his death equally among the 
children If C % to the deato of B, C had not had any child. The bequest after the 

dea-th of B is void. 

(vn A bequeaths 1.000 rupees to “all the children bom or to be born“ of B to be 
divided amonff Sem at the death of C. At the death of the testator B has two children 
living D and £ After the death of the testator, but in the lifetime of C, two other children, 
£ and G rre born to B. After the death of C. another child is born to B. The legacy 
belongs to B, F and G to the exclusion of the after-born child of B. 

(viO A bequeaths a fund to the children of B to be divided 
eldest shall attain majority. At the testators death, B had one chdd named C. 

He afterwards had two other children, named D and £. £ died, but C and D wem 

wlief c attained majority. The fund belongs to C, ' 

exclusion of any child who may be born to B after Cs attaining majority. 


NOTES. 

Sec. 111. — As to scope of section, see 8 
C. 157, 637; 38 L.W. 860=1933 M. 885. 
As to when the class is to be ascertained, it 
depends on a fair result of the language of 
the will. (1920) A.C. 794. The rule ap- 
plies equally to gifts by way of appointment. 
8 Ves. 375; 16 B. 492. This section is 
to be applied to Hindu vernacular wills. W 
T.C. 705=1925 M. 494. The rule of law 
embodied in S. Ill is not directly applicable 
to the case of a Hindu will. But the prin- 


ciple of law recognised in the section is 
entitled to acceptance as a rule of general 
application, where there is no special rule 
to the contrary. 42 L.W. 746=1935 M. 
865. Prior to the Hindu Transfers and 
Bequests Act of 1914 and the Hindu Dispo- 
sition of the Property Act of 1916, a Hindu 
cannot by his will make a bequest covered 
by S. Ill of the Succession Act in favour 
of a person who is not, either in fact or in 
contemplation of law, in existence at the time 
of his death. 44 C.W.N, 214. 
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CHAPTER VII. 

Of Void Bequests. 

Bequest to person by 112. Where a bequest is made to a person by a 

exfs^^e^ce"' S Particular description, and there is no person in exis- 
testator’s death. tence at the testator's death who answers the descrip- 

tion, the bequest is void. 

Exception . — If property is bequeathed to a person described as standing 
in a particular degree of kindred to a specified individual, but his possession of 
it is deferred until a time later than the death of the testator, by reason of a 
prior bequest or otherwise; and if a person answering the description is alive at 
the death of the testator, or comes into existence between that event and such 
latter time, the property shall, at such later time, go to that person, or, if he is 
dead, to his representatives. 

Illttsiraiions. 

(O A bequeaths 1,000 rupees to the eldest son of B. At the death of the testator 
B has no son. The bequest is void. ’ 

(tO A bequeaths 1,000 rupees to B for life, and after his death to’, the eldest son of 
C. At the death of the testator, C had no son. Afterwards, during the life of B, a son 
is born to C. Upon B's death, the legacy goes to C*s son. 

(m) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of 
C. At the death of the testator, C had no son. Afterwards, during the life of B, a son, 
named D, is born to C. D dies, then B dies. The legacy goes to the representative of D. 

(iV) A bequeaths his estate of Green Acre to B for life, and at his deebaso, to the 
eldest son of C. Up to the death of B, C has had no son. The bequest to C‘s eldest son 
is void . 


Ct') A bequeaths 1.000 rupees to the eldest son of C, to be paid to him after the death 
of B. At the death of the testator C has no son, but a son is afterwards born to him 
during the life of B and is alive at B's death. C's son is entitled to the 1,000 rupees. 


113. Where a bequest is made to a person not in existence at the time of 

the testator's death, subject to a prior bequest con- 
tained in the will, the later bequest shall be \' 0 !d, un- 
less it comprises the whole of the remaining interest 
of the testator in the thing bequeathed. 


Bequest to person not in 
existence at testator’s death 
subject to prior bequest. 


Illustraixoits. 


(O Property is bequeathed to A for his life, and after his death to his eldest son 
for life, and after the death of the latter to his eldest son. At the time of the testator’s 

death. A has no son. Here .the bequest to A‘s eldest son is a bequest to a person not 

in existence at the testator’s death. It is not a bequest of the whole interest that remains 
to the testator. The bequest to A’s eldest son for his life is void, 

fit) A fund is bequeathed to A for his life, and after his death to his daughters A 

survives the testator. A has daughters some of whom were not in existence at the 

testator’s death. The bequest to A's daughters comprises the whole interest that remains 
to the testator in the thing bequeathed. The bequest to A's daughters is valid. 

(ui) A fund is bequeathed to A for his life, and after his death to his daughters, 
with a direction that, if any of them marries under the age of eighteen, her portions shall 
be settled so that >t tnay belong to herself for life and may be divisible among her children 
after her death. A has no daughters living at the time of the testator’s death hut has 
daughters born afterwards who survive him. Here the direction for a settlement has 
the effect in the case of each daughter who marries under eighteen of substituting for the 
absolute bequest to her a bequest to her merely for her life: that is to sav a bequest to 
a person not in existence at the time of the testator’s death of something which is less (Iian 


NOTES. 

Sec. 112. — 9cc 8 C. 157; (1918) 1 Ch. 
368. S, 112 is subject to the restriction (1) 
in Sch. ITT of the Act. 12 P. 708=1933 P. 
647. “Kindred” as applied to Hindu should 
not be limitof! to blood relations. See 15 
C.W.N. 945=39 C. 7; 13 M.I.A. 373. 
Regarding gifts to idols, sec 37 C. 128; 14 
C.W.N. 18; 24 T.A. 93. Where a bequest 
was made to son’s wife and the son married 

596 


only after the testator’s death but the wife 
was in existence at the testator's death tlie 
bequest is valid. 39 C. 87=1^ C.W.N. 945. 

Sec. 112, Exception. — See 12 P. 708= 
1933 P. 647. 

Sec. 113.— Applicabilitv of section to 
Parsi will. See 25 Bom.L.R. 1099=45 M . 
L.J. 780. On this section, see also 1934 M. 
705=67 M.L.J. 525. 


4762 


The Civil Court Manual (Imperial Acts). 


[S. 114 


the whole interest that remains to th« testator in the thing bequeathed. The direction 
to settle the fund is void. 

(iv') A bequeaths a sum of money to B for life, and directs that upon the death of 
B the fund shall be settled upon his daughters, so that the portion of each daughter may 
belong to herself for life, and may be divided among her children after her death. B has 
no daughter living at the time of the testator’s death. In this case the only bequest to 
the daughters of B is contained in the direction to settle the fund, and this direction amounts 
to a bequest to persons not yet born, of a life interest in the fund, that is to say, of 
something which is less than the whole interest that remains to the testator in the thing 
bequeathed. The direction to settle the fund upon the daughters of B is void. 

114. No bequest is valid whereby the vesting of the thing bequeathed may 

be delayed beyond the lifetime of one or more per- 
u e agains perpe ui y sons living at the testator’s death and the minority of 

some person who shall be in existence at the expiration of that period, and to 
whom, if he attains full age, the thing bequeathed is to belong. 

Illustrations. 

(t) A fund is bequeathed to A for his life and after his death to B for his life; and 
after B's death to such of the sons of B as shall first attain the age of 25. A and B 
survive the testator. Here the son of B who shall first attain the age of 25 may be a son 
born after the death of the testator; such son may not attain 25 until more than 18 years 
have elapsed from the death of the longer liver of A and B and the vesting of the fund 
may tlius be delayed beyond the lifetime of A and B and the minority of the sons of B. 
The bequest after B’s death is void. 

(ii) A fund is bequeathed to A for his life, and after his death to B for his life, and 
after B’s death to such of B's sons as shall first attain the age of 25. B dies in the lifetime 
of the testator, leaving one or more sons. In this case the sons of B are pers^s living at 
the time of the testator’s decease, and the time when either of them will attain 25 necessarily 
falls within his own lifetime. The bequest is valid. 

(«») A fund is bequeathed to A for his life, and after his death to B for his 11^®* 
with a direction that after B"s death it shall be divided amongst sudh of P j children as sha 
attain tlie age of 18, but that, if no child of B shall attain that age, the fund shall_ go 
C. Here the time for the divisiqh of the fund must arrive at the latest at the expiration 
of 18 years from the death of B. a person living at the testator’s decease. All the bequests 

are valid . 

(♦v) A fund is bequeathed to trustees for the benefit of the testator’s daughters, with 
a direction that, if any of them marry under age her share of the fund shall be settled so 
as to devolve after her death upon such of her children as shall attain the age 
daughter of the testator to whom the direction applies must be in 

and anv portion of the fund which may eventually be settled as ^’^^^ted must vest not later 
than 18 years from the death of the daughters whose share it was. All these provisions 

are valid . 


Sec. 114.— C/. S. 14 (a). Transfer of 
Property Act. on the rxile 8®"®raily. 

23 C.W.N. 826; 53 I-C. 203 ; 44 M. 446; 
45 M.L.J. 780., The rule 

ahles as well as immovables. 20 B. 511, to 
all bequests whether charitable or not. 46 
C 485=47 I.C. 383. I* 
to vested interests. (1899 ) 2 Ch. 739. In 
deciding the validity of the gift, possible 
events and not actual events to he looked to. 
(1916) 1 Ch. 91; (1915) 1 Ch. 493, 8p7 ; 39 
Oi.D. 155. The rule is as much applicable 
to Hindus as others. 9 B.L.R. ; 15 M- 
424; 15 I. A. 159; 24 C. 834; 31 C. lU; 17 
C W N. 488=21 I.C. 282 (P.C.). But 
see'coyitra 53 I.C. 779=23 C.W.N. 826 
also the recent decisions of the Judicial 
Committee in 1925 P.C. 244 Estate given 
to testator’s daughters for their lives with 
remainder to their children on attaining 21 
—There being no certainty as to age ot 
minority being so postponed frorn 18 to 
in every ca5e> whole bequest m favour ot 


children is invalid. Srr 48 Xf. 906=52 I. 
A. 310=49 M.L.r. 836 (P.C.); 1923 P.C. 
122=25 Bom.L.R. 1099=45 M.L.J. 780 
(P.C.). Roberts, C.J . — Charitable trusts 
though made in perpetuity are not within the 
mischief of S. 114 provided the vesting is 
not delayed beyond the statutory period and 
there is no remainder over. 1941 Rang. 
305. Dunkley. J. — S. 114 deals only with 
interests arising in future. It makes no 
difference between charitable and non-charit- 
able objects. Gift to trustees for a religi- 
ous or charitable object, if created or exist- 
ing in f^aesenti, is not objectionable on any 
ground of perpetuity. 1941 Rang.L.R. 410 
= 1941 Rang. 305. Direction in will for 
repairs of graveyard of testator and his wife 
and child is not a charity, but a perpetuity 
and therefore void. 21 I.C. 183=40 C. 
192 . 

Secs. 114 and 115 . — See 48 M. 906=52 
I. A. 310=49 M.I-.J. 836 (P.C.). 
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115. If a bequest is made to a class of persons with regard to some of 

, whom it is inoperative by reason of the provisions of 

coma'°Sfder or section 1 14, such bequest shall be ' [void 

rules in Ss. 113 and 114. regard to those persons only and not in regard to 

the whole class]. 

Illustrations. 

. „ (i) A fund is bequeathed to A for life, and after his death to all his children who 
shall attain the age of 25. A survives the testator, and has some children living at the testa- 
tor s death. Each child of A's living at the testator's death must attain the age of 25 (if 
at all) within the limits allowed for a bequest. But A may have children after the 
testator’s decease, some of whom may not attain the age of 25 until more than 18 years 
have elapsed after the decease of A. The bequest to A’s children, therefore, is inope- 
rative as to any child bom after the testator's death, '^[and in regard to those who do not 
attaxwx the age of 25 within 18 years after A’s death, but is operative in regard to the other 
children o/ A. ] 

(«) A fund is bequeathed to A for his life, and after his death to B, C, D, and all 
other children of A who shall attain the age of 25. B, C, D are children of A living 
at the testator’s decease. In all other respects the case is the same as that supposed in 
Illustration (i) . ^[Although the mention of B, C and D does not prevent the bequest from 
being regarded as a bequest to a class, it is not wholly void. It is operative as regards any 
of the children B, C or D, who attains the age of 25 within 18 years after A’s death.] 

= [116. Where by reason of any of the rules contained in sections 113 and 

Bequest to take effect on "4, any bequest in favour of a person or of a class 
failure of prior bequest. o* persons is void in regard to such person or the 

whole of such class, any bequest contained in the 
same will and intended to take effect after or upon failure of such prior bequest 
is also void. ] . 


Illustrations. 


(f) A fund IS bequeathed to A for his life, and after his death to such of his sons 

as shall first attain the age of 25. for his life, and after the decease of suoh son to B. A 

and B survive the testator. The bequest to B is intended to take effect after the bequest 
to such of sons of A as shall first attain the age of 25. which bequest is void under section 
114. The bequest to B is void. 

OV) A fund is bequeathed to A for his life, and after his death to such of his sons 

as shall first attain the age of 2a, and, if no son of A shall attain that age to B A and B 

survive the testator. The bequest to B is intended to take effect upon failure of the bequest 
to such of A's sons as shall first attain the age of 25, which bequest is void under section 
114. The bequest to B is void. 


Effect of 
accumulation . 


direction for 


direction shall, save as 


*[117. (1) Where the terms of a will direct that the income arising from 

any property shall be accumulated either wholly or in 
part during any period longer than a period of 
eighteen years from the death of the testator, such 
vxi. hereinafter provided, be void to the extent to which 
the period during which the accumulation is directed exceeds the aforesaid 
period, and at the end of such period of eighteen years, the property' and the 
income thereof shall be disposed of as if the period during which the accumulation 
has been directed to be made had elapsed. 

(2) This section shall not affect any direction for accumulation for the 
purpose of — 


TEG. REF. 

1 Substituted by Act XXI of 1929. 

2 New Ss. 116 and 117 substituted for old 
S. 110 by Act XXI of 1929. 

NOTES. 

Sec. 115.— The section is based on heake 
v. Robitison, 2 Mer. 363. As to applicabi- 
lity of rule, see 29 C. 260; 11 I.A. 164; 12 
M. 393; 15 C.W.N. 113; 21 I.C. 282=17 


C.W.N. 488 (P.C.) (Dispositions to 

grandsons on attainirjq majority, valid). 

Sec. 116.— Who can <iuestion validilv of 
bequest, see 16 L.W. 45.5=1923 M. 131. 

Sec. 117.— (7/. S. 18, Transfer of Pro- 
perty Act. Accumulation for payment of 
debts or legacies, valid. 13 41. 

Regarding accunuilatiori for cliaritable pur- 
poses, see (1894) 2 Ch . 184; 34 M. 19. See 
generally 6 M.I.A. .526; 34 C. 5; 47 C. 76. 
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(t) the payment of the debts of the testator or any other person takin? 
any interest under the will, or 

(it) the provision of portions for children or remoter issue of the testator 
or of any other person taking- any interest under the will/or 

(m) the preservation or maintenance of any property bequeathed; 
and such direction may be made accordingly.] 

Illustrations. (Omitted by Act XXI of 1929.) 


118. No man having a nephew or niece or any nearer relative shall have 
T, , ^ ... power to bequeath any property to religious or charit- 

charltawfe uses or uses, except by a will executed not less than 

twelve months before his death, and deposited within 
six months from its execution in some place provided by law for the safe 
custody of the wills of living persons. 


Illustrations. 

A having a nephew makes a bequest by a will not executed and deposited as required — 
for the relief of poor people; 

for the maintenance of sick soldiers; * 

for the erection or support of a hospital ; 

for the education and preferment of orphans; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge; 

for the making of roads ; 

for the erection or support of a church; 

for the repairs of a church; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden. 

All these bequests are void. 

CHAPTER VIII. 


Of the vesting of Legacies. 

119. Where by the terms of a bequest the legatee is not entitled to imme- 
diate possession of the thing bequeathed, a right to 
Date of vesting of legacy receive it at the proper time shall, unless a contrary 
when payment or possession appears by the will, become vested in the 

pos pone . legatee on the testatoPs death, and shall pass to the 

legatee’s representatives if he dies before that time and without having received 


NOTES. 

Sec. 118. — Applicability of section. See 
130 I.C. 217. Two successive wills— 
Bequest to charity hut not put an end to by 
later will — Second will does not offend 
against S. 118. 130 I.C. 217— 52 C.L.J. 

475=1931 C. 138. As to meaning of words 
“reliirious or charitable uses” and their 
dasKions, ... 0891 ) A . C 531 and 9 
Ves 405: 3 Bom.L.R. 902; Gifts f^^the 
relief of poverty are. (1918) 1 228^4 

C. 443; 9 C.W.N. 528; (1912) 1 Ch. 106. 
Even if trust is uncertain, the Court must 
be able to execute and control. (1902) A. 
C. 37; 1 B. H.C.R.. 71. The law does 
not prevent a testator with near relatives from 
making: a charitable bequest, but it has 
acted, in S. 118 a safeguard against his 
doing so by a disposition made when 

death is imminent. Under S. 

S 42 et seq of the Registration Act three 
conditions have to be satisfied, first, the will 
must be executed ; secondly the will must 
be deposited within 6 months of execution 
with the Registrar of deeds ; thirdly the tes- 
tator must survive for a period of 12 months 


after the execution of the will. The Legis- 
lature has not contemplated the withdrawal 
of a will from the custody of the Registrar 
except upon the terms that the charitable 
bequests in it are rendered void. The true 
construction of S. 118 in regard to the re- 
quirement of deposit of the will is that the 
will shall be deposited within six months 
from its execution and shall remain in de- 
posit until the death of the testator. If 
there is a withdrawal there can be a re- 
deposit but the requirements of S. 118 as to 
duration of deposit and time of execution 
should be once again complied with. 1941 
Rang.L.R. 410=194! Rang. 305. As to 
the effect of failure of charitable object, see 
(1909) 2 Ch. 1; (1913) 1 Ch. 314. 

Instances of the application of cy pres doc- 
trine are. (1902) 1 Ch. 176; (1901) 2 Ch. 
640; 36 C. 261; 36 B. 29; 111; 48 C. 124. 
As to application of the section to a will by 
a Parsi, rce 52 I. A. 95=49 B. 167=47 M. 
L.J. 850 (P.C.). 

Sec. 119.— “Proper time” — Meaning. See 
1937 Mad. 835. Vested interest — Enjoy- 
ment postponed till the termination of life- 
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the legacy, and in such cases the legacy is from the testator’s death said to be 
vested in interest. 


Explanation , — An intention that a legacy to any person shall not become 
vested in interest in him is not to be inferred merely from a provision whereby 
the payment or possession of the thing bequeathed is postponed, or whereby a 
prior interest therein is bequeathed to some other person, or whereby the in- 
come arising from the fund bequeathed is directed to be accumulated until the 
time of payment arrives, or from a provision that, if a particular event shall 
happen, the legacy shall go over to another person. 


IlUistratiotis. 

(t) A bequeaths to B 100 rupees, to be paid to him at the death of C. On A's death 
the legacy becomes vested in interest in B, and if he dies before C, his representatives 
are entitled to the legacy. 

(t'O A bequeaths to B 100 rupees, to be paid to him upon his attaining the age of 18. 
On A‘s death the legacy becomes vested in interest in B. 


(in) A fund is bequeathed to A for life, and after his death to B. On the testator’s 
death the legacy to B becomes vested in interest in B. 

(tV) A fund is bequeathed to A until B attains the age of 18 and then to B. The 
legacy to B is vested in interest from the testator’s death. 

(v) A bequeaths the whole of his property to B upon trust to pay certain debts out 
of the income, and then to make over the ftmd to C. At A’s death the gpft to C becomes 
vested in interest in liim. 

{vi) A fund is bequeathed to A, B and C in equal shares to be paid to them on their 
attaining the age of 18, respectively, with a proviso that, if all of them die under the age 
of 18, the legacy shall devolve upon D. On the death of the testator, the shares vested in 
interest in A, B and C, subject to be divested in case A, B and C shall all die under 18, and, 
upon the death of any of them (except the last survivor) under the age of 18, his vested 
interest passes, so subject, to his representatives. 

Date of vesting when leg- 120. (1) A legacy bequeathed in case a specifi- 

acy contingent upon spcci- ed uncertain event shall happen does not vest until 
fied uncertain event. that event happens. 


NOTES. 

estates. 36 C.W.N. 758=55 C.L.J. 420. 
See also 38 L.W. 860=1933 M. 885. Pro- 
perty bequeathed to wife for life and after 
her deatli to vest in sons or their heirs tlien 
in existence — Nature of interest of sons. 
See 43 C.W.N. 490. The existence of a 
power of appointment would not prevent 
the vesting of a remainder; in the case of 
estates subject to a general power of appoint- 
ment in the first taker with remainder over in 
default of such appointment, the power does 
not suspend the remainder from vesting 17 
Pat.L.T. 876=1937 P. 163. 

Secs. 119 and 120. — Vesting may be in 
possession or in interest and may be contin- 
gent or conditional. See 27 A. 406; 33 A. 
558; 38 C. 468; 17 C.W.N. 39; (1905) 2 
Cli. 295 “Shall become vested,” meaning of. 
57 I.C. 747; 47 M.L.J. 850. Where gift 
is dear, direction to accumulate income 
will not postpone vesting and make the gift 
contingent. (1919) 1 Ch. 132; 22 Hom.L. 
R. 71. As to application of section to con- 
struction of Parsi wills, see 43 B. 88=23 
C.W.N. 419 (P.C.); 24 Bom.L.K. 1124 
= 1923 B. 96. 

Sec. 120.— C/. S. 21. T. P. Act. Gifts 
may be apparently vested but really contin- 
gent as in 4 Eq. 372; 2 Mer. 363; 1921 A. 
C. 594; 4 M. 124; 12 B. 137; or apparently 
contingent but really vested. (1903) 1 Ch. 


^8; 19 Eq. 286; 34 Ch.D. 716; 41 C. 642; 
47 M.L.J. 850. An estate on a future con- 
tingency is within the section. 43 C. 432= 
43 I. A. 12=20 C.W.N. 669 (P.C.), con- 
firming. 41 C, 642=18 C.W.N. 360. As re- 
gards exception, see 52 I. A. 95; 24 Bom. 
L.R. 1124=1923 B. 96; it goes beyond the 
English law. 70 I.C. 178. I£ a bequest is 
made in favour of one person and after his 
death, the property is directed to go to 
another, the second legatee gets a vested 
interest in the estate, because the death of a 
living person ts not an uncertain, contin- 
gency. 27 A.L.J. 274=1929 A. 102. A 
testator by his will bequeathed a two annas 
share of his property to his daughter 5'. K. 
A later clause in the w’ill inter alia provided : 

After the death of S.K,, my said daughter 
aforesaid in the event of there being in 
existence issue male or female of her body, 
their issue will have the right of possession 
in the capacity of absolute owners with full 
rights. And in case of her dying issueless 
this 2 annas and also the share which accor- 
ing to para. 4 he might aetjuire will devolve 
upon R.S. who will be in possession as 
absolute owner w-ith full rights.” R.S. was 
the son of another datighter of tlie testator. 
R.S. predeceased S.K. who died issueless. 
The plaintiff claimed as a transferee from 
the heir of R.S., while the defendants were 
transferees from the dauglitcr S.K. Held. 
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(2) A legacy bequeathed in ease a specified uncertain event shall not 
happen does not vest until the happening of that event becomes impossible. 

(3) In either case, until the condition has been fulfilled, the interest of 
the legatee is called contingent. 

Exception . — ^Where a fund is bequeathed to any person upon his attaining 
a particular age, and the will also gives to him absolutely the income to arise 
from the fund before he reaches that age, or directs the income, or so much of 
it as may be necessary, to be applied for his benefit, the bequest of the fund is 
not contingent. 

Ilhistratiofis. 

(t) A legacy is bequeathed to D in case A, B and C shall all die under the age of 18. 

D has a contingent interest in the legacy until A, B and C all die under 18, or one of 

them attains that age. 

(u) A sum of money is bequeathed to A “in case he shall attain the age of 18“ or 
“when he shall attain the age of 18,” A*s interest in the legacy is contingent until the 
condition is fulfilled by his attaining that age. 

(iii) An estate is bequeathed to A for life, and after his death to B if B shall then 
be living; but if B shall not be then living to C. Aj B and C su^ive the testator. B and 
C each take a contingent interest in the estate until the event which is to vest it in one or 

in the other has happened. , . . t 

(_iv') An estate is bequeathed as in the case last supposed. B dies in the lifetime or 
A and C . Upon the death of B, C acquires a vested right to obtain possession of the estate 
upon A*s death. 

(«/) A legacy is bequeathed to A when she shall attain the age of 18, or shall marry 
under that age with the consent of B, with a proviso that, if she neither, attains 18 nor 
marries under that age with B*s consent, the legacy shall go to C. A and C each take a 
contingent interest in the legacy. A attains the age of 18. A becomes absolu^ly entit 
to the legacy although she may have married under 18 without the consent of ±>. 

(vO An estate is bequeathed to A until he shall marry and after that event to a. 
B's interest in the bequest is contingent until the condition is fulfilled by A s «? 2 irrying. 

(vii) An estate is bequeathed to A until he shall toke advantage of any law for me 
relief of insolvent debtors, and after that event to B. B*s interest m the bequest is contin 

gent until A takes advantage of such a law. 

(vtu) An estate is bequeathed to A if he shall pay 500 rupees to B. As mterest m 

the bequest is Oontingent until he has paid 5^ rupees to F. t.;« nwn farm 

Ox) A leaves his farm of Sultanpur Khurd to if B sh^U 
of Sultanpur Buzurg to C. B’s interest m the bequest is contingent until he has conveyea 

the latte^ fa^m^ to C.^ bequeathed to ^ if B shall not mari^ C within, five year^ 

period (Of ^an^cvent wh ich ^Tk"e“aTy'pr"ovision 'for him by will. 

The legacy is contingent until ^ year upon his attaining the age of 18. and 

directs^thk^t ^'he'’fnrerrs'?,%‘r° a^cimpeteSt part thereof, shall be applied for his benefit unt.l 

he reaches that age. The ^ ^ ejiall attain the age of 18, and directs 

that s^T^o^t^of fno^^e^Xnd ^maintenance until he 

arrives at that age. The legacy ^ bequest is made only to such 

members of a class as shall have attained a particular 
age, a person who has not attained that age cannot 
have a vested interest in the legacy. 


Vesting of interest m be- 
quest to such members of a 
class as shall have attained 
particular age. 


Illustration. 

. «-if thf* children of A as shall attain the age of 18, with 

a dirre'^ion "that! whUe'any ch?ld of .4 shall be under age of 18, the income of the share to 


notes. ^ ^ 

what the will provided was that m th 
case of S.K. dying without issue surviving 
her the property was to devolve upon R.S., 
w"o get \he legacy in c^e a specified 

„«rprtain event happened, and the case 


therefore fell under Cl. (1) of S. 120 of 
the Succession Act and not under S. 120 
(2) ; (2) that therefore R.S. had no vested 
interest, and the plaintiff therefore had no 
right or interest. 20 Pat.L.T. 90=1939 P. 
W.N. 349. 
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which it may be presumed he will be eventually entitled, shall be applied for his maintenance 

and education. No child of A who is under the age of 18, has a vested interest in the 
bequest. 

CHAPTER IX. 

Of Onerous Bequests. 

122. Where a bequest imposes an obligation on 

OnerouB bequests. the legatee, he can take nothing by it unless he accepts 

it fully. 

Illustration. 

123. Where a will contains two separate and in- 
dependent bequests to the same person, the legatee is 
at liberty to accept one of them and refuse the other, 
although the former may be beneficial and the latter 
onerous. 

Illustration. 

CHAPTER X. 


One of two separate and 
independent bequests to 
same person maj» be accep- 
ted, and other refused. 


Of Contingent Bequests. 

124. Where a legacy is given if a specified uncertain event shall happen 

Bequest contingent upon no time is mentioned in the will for the occur- 

spccificd uncertain event, no rence of that event, the legacy cannot take effect 

oc'Jurrcncf event happens before the period when 

occurrence. fund bequeathed is payable or distributable. 


NOTES. 

Sec. 123. — The section reverses the rule 
in Talbot v. Radncr, 3 My. & K. 252. The 
legatee is at liberty to accept beneficial part 
and reject onerous gift. (1915) Ch. 390; 
398. The quc<ition is one of intention. 23 
Ch.D. 573; (1896) 2 Ch. 511. 

Sec. 124. — The section does not apply to 
Punjab. 1923 L. 649. The hard and fast 
rule in the section must be applied without 
speculating on the intention of the testator. 
3 C.W.N. 4/8=23 I. A. 18. Sec also 27 
I.C. 239=19 C.W.N. 52. The section ap- 
plies only when the time of occurrence of 
tlie contingency is uncertain. 58 I.C. 996. 
Section applies when the prior bequest is 
capable of taking effect and is not void ab 
33 C. 947: 38 C. 327=21 M.L T 
116=9 I.C. 122 (P.C.). S. 124 docs not 
apply if a period is specified in the will 
within which the contingent event is to 
happen. If the terms of the will make 
that construction of his words impossible, 
the section then does not apply. 59 I.a' 
419=1932 P.C. 269=64 M.L.T. 48 (P.C.) 
The 'period’ referred to in S. 124 docs not 
mean an indefinite period after the testator's 
death during which the contingency of the 
death issuelcss may occur, but the lawful 
period for distribution by the executors and 
‘before the period’ means ‘before the com- 
mencement of such period’. 144 I.C. 179 


— 12 P. 18 — 1933 P. 126. Gift made abso- 
lutely as owner — Subsequent clause in will 
creating gift over in favour of others — 
Repugnancy— Validity of disposition. 48 
523 • It docs not contain a provi- 
Sion as to “contrary intention” and hence it 
cannot be implied. 23 C. 563, Under illus. 
(**) tlie point of time for the occurrence of 
the contingency is to be determined with 
reference to the period of pajunent or dis- 
tribution and not as in English law with 

^ period of its happening. 24 
L.. 406. The section depends on a natural 
rneamng as opposed to a forced interpreta- 
tion of the words. 54 I.C. 897. Where a 
testator left a will by which he devised an 
absoUitc estate to a female with a proviso 
that, in the event of the death of the female 
his nephew was to be the heir but the female 
survived the testator: Held, that the gift 
over to the nephew did not take effect and 
^at the female took an absolute estate. 13 
Pat. 550=15 P.L.T. 715=1935 Pat. 398. 
See generally 44 M. 446 ; 45 B. 1038; 43 
C. 432=43 I.A. 12=30 M.E.I. 116 (P. 
C.); 39 B. 296=42 I.A. 71=28 M.L.J. 
167 (P.C.). 

Secs. 124 and 125. — The principle under- 
lying S. 124 was based on Edxeards v. Ed- 
tvards. 15 Bcav. 357, which has been in part 
overruled by O'Mahonco v. Durdett. 7 H. 
L. 388. So the rule cannot be applied as a 
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Illustrations. 

(0 A legacy is bequeathed to and, in case of his death, to B. If A survives 
the testator, the legacy to B does not take effect. 

(«),A legacy is bequeathel to A, and, in case of his death without children, to B. 
If A survives the testator or dies in his lifetime leaving a child, the legacy to B does not 
take effect. 

(iii) A legacy is bequeathed to A when and if he attains the age of 18, and, in case 
of his death, to B. A attains the age of 18. The legacy to Bi does not take effect. . 

(tV) A legacy is bequeathed to A for life, and after his death, to B and, **in case 
of B’s death without children,” to C*. The words “in case of B's death without children,” 
are to be understood as meaning 'in case B dies without children during the lifetime of A/ 
(v) A legacy is bequeathed to A for life, and after his death to B, and, “in case 
of B^s death,” to C. The words “in case of B^s death” are to be considered as meaning “in 
case B dies in the lifetime of A.** 


125. Where a bequest is made to such of certain persons as shall be 

surviving at some period, but the exact period is not 
specified, the legacy shall go to such of them as are 
alive at the time of payment or distribution, unless a 
contrary intention appears by the will. 

Illusira tio ns. 


Bequest to such of certain 
persons as shall be surviving 
at some period not specified. 


(*) Property is bequeathed to A and B to be equally divided between them, or to 
the survivor of them. If both A and B survive the testator, the legacy is equally divided 
between them. If A dies before the testator, and B survives the testator, it goes to 

(«) Property is bequeathed to A for life, and after his death,^ to B and C, to he 
equally divided between them, or to the survivor of them. B dies during the life of A; C 
survives A. At A's death the legacy goes to C. • y- u 

(iii) Property is bequeathed to A for life and after his death to B and C, or the 

survivor, with a direction that, if B should not survive the testator, his children are to 

stand in his place. C dies during the life of the testator; B survives the testator, but dies 
in the lifetime of A. The legacy goes to the representative of B. 

(iv) Property is bequeathed to A for life, and, after his death to B and C, ^ 

direction that, in case either of them dies in the lifetime of A^ the whole shall go 

survivor. B dies in the lifetime of A. Afterwards C dies in the lifetime of A. 1 
legacy goes to the representative of C. 

CHAPTER XI. 


Bequest upon impossible 
condition. 


Of Conditional Bequests. 

126. A bequest upon an impossible condition is 

void. 


Illustrations. 

(O An estate is bequeathed to A on condition that he shall walk 100 miles in an hour. 
The void daughter. 

A’s daughter was dead at the date ^‘'l^equest upon a condition, the fulfilment 

Bequest upon illegal or of which would be contrary to law or to morality, is 


A 

immoral condition-. 


void 


NOTES. 

rule of justice, equity and good 

to a will not governed by the Act. 34 Bom. 

^ ' Sec.^ 1 . ^24. T . P . Act . As Jo 

(1906)^Tch.‘’47! 0919) 1 Chl''‘l38^. t^ere 

is no presumption as to sur\’ivorship. o 

Ch. 3S6r 37 C. .103; 10 W. R. . 484. 5^^ 

to the application of the section, o A. 
583; 18 C.W.N. 844 ; 20 C.W.N. 169. 

Sec. 126.— C/. S. 25, T.P. Act. The 
impossibilitv. should not arise from the sub- 
sequent act of the testator. 3 Bro.<^.U. 

359. Ascertainment of intention cannot be 
varied bv subsequent events. 33 C.L.J. 
418. If the condition subsequent is impc^- 
siblc. the. condition is void and not the 


legacy. (1903) 1 Ch. 749; (1904) 1 Ch. 

127. — A bequest made conditional on 
the continuation of immoral relations is 
void. 23 M. 613; but see 2 A. 433; 6 A. 
313. So too a condition that a wife should 
cease to reside with her husband. 13 Eq. 
604 ; 39 Ch.D. 116; a gift in the event of 
separation is good. (1904) 1 Ch. 470. ^ A 
condition restraining a donee from entering 
the military or naval services is void. 
(1908) 1 Ch. 383. Condition restraining 

marriage in the lifetime of the life tenant 
if contrary to law and morality. 59 C. 102 
= 1932 C. 350. On this section^ see also 
59 I. A. 419=1932 P.C. 327=64 M.L.J. 48 
(P.C.), noted under S. 131, infra. 
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Illustrations, 

(0 A bequeaths 500 rupees to B on condition that he shall murder C. The beauest 
IS void. 

(«) A bequeaths 5,000 rupees to his niece if she will desert her husband. The 
bequest IS void. 

128. Where a will imposes a condition to be fulfilled before the legatee 

Fulfilment of condition can take a vested interest in the thing bequeathed, 
precedent to vesting of the condition shall be considered to have been fulfil- 

ed if it has been substantially complied with. 

llhistrations. 

f „ legacy is bequeathed to A on condition that he shall marrv witli the consent 

r> a’ ^ ^ marries with the written consent of B. C is present at the marriage. 

U sends a present to A previous to the marriage. E has been personally informed by A 
ot his intentions, and has made no objection. A has fulfilled the condition. 

f o A is bequeathed to A on condition that he shall marry .with the consent 

ot iS, c and U. L> dies. A marries with the consent of B and C. A has fulfilled the 
condition. 

f D legacy is bequeathed to A on condition that he shall marry with the consent 

- ^^V’arnes m the lifetime of B, C and D. with the consent of B and C 
only. A has not fulfilled the condition. 

r u ^ legacy is bequeathed to A on condition that he shall marry with the consent 

of B. C and D A obtains the unconditional assent of B, C and D to his marriage with E 
Afterwards B, C and D capriciously retract their consent. A marries E. A has fulfilled 
the condition. 

(r) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B, C and D. A marries without the consent of B. C and D, but obtains their consent 
after tlie marriage. A has not fulfilled the condition. 

ivi) A makes his will whereby he bequeaths a sum of money to if 5 shall marry 
with the consent of A’s executors. B marries during the lifetime of A. and A afterwards 
expresses his approbation of the marriage. A dies. The bequest to B takes effect 

ivii) A legacy is bequeathed to A if he executes a certain document within a’ time 
specified in the will. The document is executed by A within a reasonable time but not 
within the time specified in the will. A has not performed the condition, and is not entitled 
to receive the legacy. 

a bequest to one person and a bequest of the same 
thing to another, if the prior bequest shall fail, the 
second bequest shall take effect upon the failure of 
the prior^ bequest although the failure inav not have 
occurred in the manner contemplated by the testator. 
Illustrations. 

(i) A bequeaths a sum of money to his own children surviving him and if they all 

die under 18, to B. A dies without having ever had a child. The bequest ’to B takes 

effect. 

(lO A bequeaths a sum of money to B, on condition that he shall execute a certain 
document within three months after A’s death, and, if he should neglect to do so to C 
B dies in the testator’s lifetime. The bequest to C takes effect. ’ 

130. Where the will shows an intention that the second bequest shall take 

effect only in the event of the first bequest failing in 

a particular manner, the second bequest shall not take 
effect, unless the prior bequest fails in that particular 
manner. 

Illustration. 

. O “i should die in his lifetime, bequeaths 

to B that which he had bequeathed to her. A and his wife perish together, under circum- 
stances which make it impossible to prove that she died before him ; the bequest to B does 


- ^ . 

129. Where there is 


Bequest to A and on 
failure of prior bcquc^t to 
B. 


When second bequest not 
to take effect on failure of 
first. 


NOTES. 

Sec. 128. — Conditions in absolute rest- 
raint of marriage arc not allowable. 1 
Dick. 721. Where consent of guardians is 
required, guardian must be appointed if 
there are none. 18 Ch. D. 61. 

Sec. 129 . — See 33 C. 947; 15 C. 282 ; 9 
C.W.N. 1033; 19 C.W.N. 439; 23 I.C. 

C.CM,— 597 


597 (failure of prior bequest not as contem- 
— Validity of gift over) . See also 
44 Bom.I-.R. 256. 

Secs. 129 and 130. — S'.v 154 I.C. 85=40 
L . W . 869= 1 935 5 1 . 11 0 

Sec. 130. — .S-cr 24 L.W. 195=1926 M. 
907= 51 M.L.J. 182. 
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131. (1) A bequest 

Bequest over, conditional 
upon happening or not hap- 
pening of specified uncer- 
tain event. 


may be made to any person with the condition 
superadded that, in case a specified uncertain event 
shall happen, the thing bequeathed shall go to an- 
other person, or that in case a specified uncertain 
event shall not happen, the thing bequeathed shall go 
over to another person. 


(2) In each case the ulterior bequest is subject to the rules contained in 
sections 120, 121, 122, 123, 124, 125, 126, 127, 129 and 130. 


Illustrations. 

, sum qf money is bequeathed to A, to be paid to him at the age of 18, and if 

he shall die before he attains that age, to B. A takes a vested interest in the legacy, 
subject to be divested and to go to B in case A dies under 18. 

(«) An estate is bequeathed to A with a proviso that, if A shall dispute the com- 
petency of the testator to make a will, the estate shall go to B. A disputes the compe- 
tency of the testator to make a will. The estate goes to B. 


(ttr) A sum of money is bequeathed to A for life, and, after his death, to B; but 
if B shall then be dead, leaving a son, such son is to stand in the place of B. B takes a 
vested interest in the legacy, subject to be divested if he dies leaving a son in A’s lifetime. 


(tv) A sum of money is bequeathed to A and B, and if either should die during the 
life of C, then to the survivor, living at the death of C. A and B die before C. The 
gift over cannot take effect, but the representative of A takes one-half of the money, and 
the representative of B takes the other half. 

(v) A bequeaths to B the interest of a fund for life, and directs the fund to be 
divided at her death equally among her three children, or such of them as shall be living 
at her death. All the children of B die in B*s lifetime. The bequest over cannot take 
effect but the interest of the children pass to their representatives. 


Condition must be strictly 
fulfilled. 


132. An ulterior bequest of the kind contempla- 
ted by section 131 cannot take effect, unless the 
condition is strictly fulfilled. 


Illtistra tions . 


(j) A legacy is bequeathed to A, with a proviso' that, if he marries without the consent 
of B, C and D, the legacy shall go to E. D dies. Even if A marries without the consent 
of B and C, the gift to E does not take effect. 

(«) A legacy is bequeathed to A. with a proviso that, if he marries without the 
consent of B, the legacy shall go to C. A marries with the consent of B. He aftepvards 
becomes a widower and marries again without the consent oi B . Ihe bequest to L does 
not take effect. 


(tu) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso that, 
if A dies under 18 or marries without the consent of B, ^e legacy shall go to C. A 
mafries under 18 without the consent of B. The bequest to C takes effect. 


NOTES. _ ^ 

Sec. 131. — Cf. S. 28 (a), T.P. Act, 
English Law always construes with rigid 
strictness all restrictions which go to divest 
estate once vested. 4 M. 411; 8 H.L. 183, 
22 Ch.D. 263. Too rigid a construction oi 
the English language should not be applied 
to the will of an Indian testator. 59 l.A. 
419=64 M.L.J. 48 (P.C.). Gift over ^ 
charity — Validity of. See 21 I-C* 

C. 192. S. 124 applies only if without 
doing violence to the terms of the will, it 
can be held as a matter of words tliat the 
happening of the uncertain event before the 
period of payment or distribution was alone 
5i.ithin th£ contemplation testamr 

59 I A. 419=37 C.W.N. lo3=64 M.L.J. 
4R I'P C.I. Gift of absolute estate with 

a provision that it should gp Jo 

if the legatee should die without male issue 


is valid and is not opposed to Hindu Law. 
45 B. 1038=23 Bom.L.R. 433. As to the 
rule of Hindu Law on the subject, see 16 
l.A. 29; 9 M.I.A. 123; 24 C. 834 (850); 
22 Bom.L.R. 1005; 85 I. C. 564=1925 L. 
594. A clause of defeasance in order to be 
operative must contain express words or 
words of necessary implication. 32 C. 861. 
See also 1931 C. 499. 

Sec. 132. — Cf. S. 29, T.P. Act. There 
can be no question of the validity of condi- 
tion requiring residence at any place. 34 
C. 646; 14 I.C. 708; 25 Ch. D. 605; (1907) 
1 Ch. 231. The breach in order to deprive 
a legatee of his vested interest must be wil- 
ful and intentional. 17 C.W.N. 39. As 
to W’hether Hindu widow’s right to main- 
tenance is affected by breach of condition as 
to residence, see 13 B. 218; 12 C.W^.N* 
808; 15 B. 263. 
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in case a specified uncertain 
event shall happen, or not 
happen. 


Original /'bequest not rr ^t. • t 

affected by invalidity of . ulterior bequest be not valid, the 

second. original bequest is not affected by it. 

/Ihistrafiotts. 

^Viall estate is bequeath^ ^9.^ life with a condition superadded that, if ho 

day walk 100 miles m an hour, the estate shall go to B. The condition 
Demg void, A retains his estate as if no condition had been inserted in the will. 

* b^ueathed to A for her life and. if she do not desert her husband. 

u ^ entitled to the estate during her life as if no condition had been inserted in 

the will . 

» f estate is bequ^thed to A for life, and. if he marries, to the eldest son of 

B for life. B, at the date of the testator's death, had not had a son. The bequest over 
IS void under section 105, and A is entitled to the estate during his life 

it "to “e.rc« ^ bequest may be made with the condition 

superadded that it shall cease to have effect in case a 
specified uncertain event shall happen, or in case a 
specified uncertain event shall not happen. 

Itlnstratioixs. 

(*) An estate is bequ^thed to A for his life, with a proviso that, in case he shall 
cut down a certain wood, the bequest shall cease to have any effect. A cuts down the 
wood* He loses Ins life interest m the estate. 

(n) An estate is bequeathed to A, provided that, if he marries under the age of 25 
without the consent of the executors named in the will, the estate shall cease to belong to 
him. A marries under 25 without the consent of the executors. The estate ceases to 
belong to him. 

(tw) An estate is bequeathed to A, provided that, if he shall not go to England within 
thr^ years after the testator’s death, his interest in the estate shall cease. A does not go 
to England within the time prescribed. His interest in the estate ceases 

(*i/) An estate is bequeathed to A, with a provisq that if she becomes a nun she 
shall cease to have any interest m the estate. A becomes a nun. She loses her interest 
under the will . 

.. . ^ bequeathed to A for life, and, after his death, to B, if B shall be then 

living, with a proviso that, if B shall become a nun, tlie bequest to her shall cease to have 
any effect. B becomes a nun in the lifetime of A. She thereby loses her contingent 
interest in the fund. * 

135. In order that a condition that a bequest shall cease to have effect 

may be valid, it is necessary that the event to which it 
relates be one which could legally constitute the condi- 
tion of a bequest as contemplated by section 120. 

136. Where a bequest is made with a condition superadded that, unless the 

legatee shall perform a certain act, the subject-matter 
of the bequest shall go to another person, or the 

cease to have effect, but no time is 
specified for the performance of the act; if the 
legatee takes any step which renders impossible or 
indefinitely postpones the performance of the act 
required, the legacy shall go as if the legatee had died 
without performing such act. 

^ ^ IJlustratiotis. 

(O A bequest is made to A, with a proviso that, unless he enters the Army the 

M f ^ tlic-reby renders it impossible that 

he shoiuQ xulftl the condition. £ is entitled to receive the legacy* 


Such condition must not 
be invalid under S. 120. 


Result of legatee render- 
ing impossible or indefini- 
tely postponing act for 
which no time specified, and 
on non-performance of 
which subject-matter to go 
over. 


NOTES. 

Sec. 133.— Cf. S. 30, T.P, Act. 

24 C. 834; 20 B. 450; 4 C.W.N. 671; 11 
Ch.D. 959. As to repugnant and inconsis- 
tent conditions, jee 9 B.L.R. 377. If the 
condition is too vague for a Court to en- 
force it, it is void. 7 H.L.C. 707; 20 C 
15; 21 Ch.D. 278. 

Sec. 134.— C/. S. 31. T.P. Act. The 
object IS to get rid of the English rule under 
jvhich conditions subsequent were held in 


certain cases void as being in terrorem. 

^ ^1-I-A. 169; 17 C.W.N. 

Sec. 135.— C/. S. 32, T.P. Act. If the 
condition is invalid, the gift is unaffected 
by the divesting clause, e.e., indefinite fai- 
lure of male issue or general failure of 
heirs. 24 I. A. 76. 

Sec. 136. — Cf. S. 33, T.P. Act, and 
S. 34, Indian Contract Act. Cee also 17 
C.W.N. 39; 24 C, 834. 
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(n) A bequest is made to A, with a proviso that it shall cease to have any effect if 
he does not marry B's daughter. A marries a stranger and thereby indefinitely postpones 
the fulfilment of the conditions. The bequest ceases to have effect. 

137. Where the will requires an act to be performed by the legatee within 

a specified time, either as a condition to be fulfilled 
Performance of condition, before the legacy is enjoyed, or as a condition upon 
precedent or subsequent, non-fulfilment of which the subject-matter of 

ther time in case oi fraud. ^^e bequest is to go over to another person or the 

bequest is to cease to have effect, the act must be 
performed within the time specified, unless the performance of it be prevented 
by fraud, in which case such further time shall be allowed as shall be requisite 
to make up for the delay caused by such fraud. 

CHAPTER XII. 

Of Bequests with Directions as to Application or Enjoyment. 

138. Where a fund is bequeathed absolutely to 
or for the benefit of any person, but the will contains 
a direction that it shall be applied or enjoyed in a 
particular manner, the legatee shall be entitled to 
receive the fund as if the will had contained no such 
direction. 


Direction that tur.d be 
employed in particular 
manner following ab<;olute 
bequest of same to or for 
benefit of any person. 


Illustration. 

A sum of money is bequeathed towards purchasing a country residence 
purchase an annuity for A, or to place A in any business. A chooses to receive the legacy 

in money. He is entitled to do so. . 

139. Where a testator absolutely bequeaths a fund, so as to sever it from 

his own estate, but directs that the mode of enjoy- 
ment of it by the legatee shall be restricted so as to 
secure a specified benefit for the legatee; if that 
benefit cannot be obtained for the legatee, the itind 
belongs to him as if the will had contained no such 


Direction that mode of 
enjoyment of absolute be- 
quest is to be res.ricted, 
to secure specified ber'efit 
for legatee. 

direction. 


Illustrations, 

/ A u..., r<‘*;iduc of his property to be divided equally among his daugh- 
ters. and that the shires of the daughters shall be settled upoix themselves^ r^pec- 


Act. This 

sectfon enunciates a rule' ft 
cour'; 

the terms. ^ _ 07 • 

ranee or illness is no excuse. 16 Eq. . 

IS Eq • 243 290. jiiTT* Act 

Ss 10 and H, /ali. 

S. 138 doe*s not appiy ^ . t^^e.t'^^Thc 

word "XoU.tcly”?n the*" section qualified |iot 
of the words "for the benefit of the Pe^on 


mination of . that donee . - ^ 

\l\% wVere^ an" absolute estate of 

inheritance is created, any subsequ^ent c 

same^trVhe restriction is for a 


limited period only. 14 L. 353=1933 L. 
201 . Where the application of the fund is 
to be regulated bv discretion of others, such 
clause is void. '15 B. 443. A gift abso- 
lutely to wife, followed by directions to be 
spent “on good works” is an absolute gift. 
22 B. 774. Words of inheritance do not 
necessarily confer an absolute interest. 35 C. 
1069. Conditions in absolute restraint of 
alienation are void. 26 Ch.D. 801; (1896) 
I Ch 353: 15 I. A. 37: 24 C. 406; 13 Bom. 
L.R. 141- So also clause prohibiting or 
postponing partition. 6 C. 106; the term 
“fund” is comprehensive and includes all 
class of legacies, movable or immovable. 1 
C. 104; 4 M. 200. 

Secs. 138 and 139. — Applicability — Abso- 
lute gift — Gift of residue upon trust. 

42 Bern. L.R. 89. ymio 

Sec. 139 . — See 1 M. and G. Sol; (1^^) 

1 Ch. 167; 2 Ch. 33; 44 A. 44; 19 B. ; 
770: 21 C. 488; 21 M. 425 and recent ruling 
of the Tudicial Committee in 1925 P.C. 2^ 
=48 M. 906=52 I. A. 180=49 M.L.J. 836 
(P.C.), 
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tively for life and be paid to their children after their death. All the daughters die 
unmarried. The representatives of each daughter are entitled to her share of the 
residue, 

(u) A directs his trustees to raise a sum of money for his daughter and he then 

directs that they shall invest the fund and pay the income arising from it to her during 

her life, and divide the principal among her children after her death. The daughter dies 
without having ever had a child. Her representatives are entitled to the fund. 

140. Where a testator does not absolutely bequeath a fund, so as to sever 

it from his own estate, but gives it for certain pur- 
poses, and part of those purposes cannot be fulfilled, 
the fund, or so much of it as has not been exhausted 

upon the objects contemplated by the will, remains a 

part of the estate of the testator. 

ItUistrations . 

(O A tlirccts that his trustees shall invest a sum of money in a particular way, and 
shall pay the interest to his son for life, and at his death shall divide the principal among 
his children. The son dies without having ever had a child. The fund, after the son’s 
death, belongs to the estate of the testator. 

(ij) A bequeaths the residue of his estate, to be divided equally among his daughters 
with a direction that they arc to have the interest only during their lives, and that at 
their decease the fund shall go to their children. The daughters have no children. The 
fund belongs to the estate of the testator. 

CHAPTER XIII, 

Of Bequests to an Executor. 

Legatee named as execn- 141. If a legacy is bequeathed to a person who 

‘showr"mention to act' as % of the will, he shall not take 

executor. Rg‘^cy, unless he proves the will or otherwise 

manifests an intention to act as executor. 

lUustratton . 

A legney is given to .1. wlio is nainocl .an oxooytor. A orders the funeral according 
to the directions eontained in the will, and dio.s a few days after the testator, without having 
proved the will. A has manifested an intention to act as executor. 

CHAPTER XIV. 

Op Specific Legacies. 


Bequest of fund for cer- 
tain purposes, ^oine cf 
which cannot be fuKilled. 


142. 


SpoiMfie 


Wliere a testator bequeaths to any person a specified part of his pro- 

legaey defined -vvliich is distinguished from all other parts of 

his i>roperty, the legacy i.s said to be specific. 


KOTF.S. 

Sec. 140. — The section deals with preca 
tory trusts. As to principle of such trusts 
sec 3 Bcav. 1-18: 4 At. 244; 9 T.A 70 
(1895 ) 2 Ch. 370; (1897) 1 Q.B. 483, 

Words expres-sing mere wish are not siifh- 

'\-r- ^ J A. 500: 8 i.A. 

117. I lie siilijcct and obicct of the gifi 

slioidd he certain and well defined: 9 M. 325 
14 C. 322: the intention to impose the obli- 
gation definitch 

shown. (190.->) .\.C. 84. 

Sec. 141- The section is peremptorv anc 
It IS not open to Courts to d-eei.io iV flic 
legmy wa.s left to him qua executor. li! 
( . 84; 14 AI.L<.,J. 3d7. The intentior 

nuist be manifested uneiiiiivocall v . 4 Ves 
202; 8 Eq. 2,7. The section does not ap 
ply to a bequest of the rcsidi;a. 11 Sin 
202; (1014) 2 Ch. 173. 

■ Legocic.s are general or spe 

cific. See the definition hy Jessef, M.R., in 


20 Eq. 304. English Courts do not con- 
strue a legacy as .specific, unless the inten- 
tion is clear. 4 Ves. 748. Generally 
speaking, legacies of money are general le- 
gacies unless a particular fund is indicat- 
ed. (1921) 2 Ch. 327; 8 O. 1. Every 
beejuost of immovable property is specific. 
3 Ch. 420; 10 CTi, 130. As to true test of 
spe«Mfic legacy, (1919) 1 CIi. 297. The 

distiiu-tion between the two lies in the fact 
tliat. in c.ase of deficiency of assets, specific 
legacio.v do not abate; and they arc liable to 
ndcn.ption, and if tliey fail, no recompenso 
cMn be Imd out of the general as.«»ets*. Whore 
tc.stator directed by his will that, “after tho 
amount due in re.spoct of lands sold under 
oral agreoiiK^nts has been received", a sum 
of I?c.. 10. non to bis wife and a sum of 
T?s. 4.000 to his daughter should bo paid, tho 
legacies were hold to bo demonstrative and 
nt specific. .34 Bom.L.B. 1124'=1932 B. 
506 . 
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IlliLStrations , 

(t) A bequeaths to B — 

“the diamond ring presented to me by C7”: 

*‘iny gold chain*': 

“a certain bale of •wool": .. 

“a certain piece of cloth": 

“all my household goods -which shall be in or about my dwelling house in M 

street in- Calcutta at time of my death": 

“the sum of 1,00.0 rupees in a certain chest’*: 

“the debt which J3 owes me": 


‘*all my bills, bonds and securities belonging to me lying in my lodgings in 

Calcutta’ ’ : 


* ‘ all my furniture in my house in Calcutta": 

“all my goods on board a certain ship now lying in the river Hughli": 

“2,000 rupees -w-hich I have in the hands of C”; 

“the money due to me on the bond of D” z 
“my mortgage on the Eampur factory": 

“one-half of the money owing to me on my mortgage of Eampur factory": 
“1,000 rupees* being part of a debt due to me from C": 

**my capital stock of 1,000?. in East India Stock": 

‘*my promissory notes of tlie Central Government for 10,000 rupees in their 4 per 
cent, loan": 

“all such sums of money as my executors may, after my death, receive in respect 
of the debt due to me from the insolvent firm of T> and Company": 

“all the wine which I may have in my cellar at the time of my death”: 

^‘such of my horses* as 7? may select"; 

“all my shares in the Imperial Bank of India": 

** all my shares in the Imperial Bank of India which I may possess at the time 

of my death": 

**all the money which I have in the per cent, loan of the Central Government 

“all the Government securities I shall he entitled to at the time of my decease. 

Each of these legacies is specific. 

(n) A, having! Government promissory notes for 10,000 rupees, bequeaths ^ hi# 
executors ** Government promissory notes for 10,000 rupees in trust to sell" for the bene 
of B. The legacy is specific. 

(iti) A having property at Benares, and also in other places, bequeaths to B all hi* 
property at Benares. The legacy is specific. 


A bequeaths to B — 

his house in Calcutta: 
his zamindari of Eampur: 
his taluk of Ramnagar: 

Ills lease of the indigo factory of Salkya: 

an annuity of 500 rupees oxit of the rents of his zamindari of W . 

A directs his zamindari of X to be sold, and the proceeds to be invested for the 

benefit of B. Each of these bequests is specific. 

fv) A by his -will charges* his zamindari of Y with an annuity of^ 1,000 rupees to C 
during his life, and subject to this charge he bequeaths the zamindari to 2>. Each of 

these bequests is specific. 

A bequeaths a sum of money — 

to buy a house in Calcutta for B : 

to buy an estate in zilla Faridpur for Bx 

to buy a diamond ring for B : 

to buy a horse for B\ 

to be invested in shares in the Imperial Bank of India for Bz 

particular bequest is specific or demonstrative, 
so far as the law in India is concerned, ia 
mentioned in the explanation to S- 150, Suc- 
cession Act. For that the only guiding fac- 
tor can be the exact words used in the •will 
and no other. 39 Bom.L.E. 497=1937 
Bom. 384. 


NOTES. 

Secs. 142 and 150. — Applicability — 
Testator having funds in Bank — Gift of 
sum to son for purchase of money and direc- 
tion for payment of sum out of amount in 
bank — If specific or demonstrative. See 
1942 Mad. 17=(1941) 2 M.L.J. 677. 

The true test to determine, whether a 
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to be invested in Government securities for H. 

A bequeaths to S — 

“a diamond ring’': 
horse”: 

**10,000 rupees worth of Government securities": 

**an annuity of 500 rupees”: 

**2,000 rupees to bo paid in cash”: 

**so inuch money as- will produce 5,000 rupees four per cent. Government securi- 
ties”. 

Tlieso bequests are not specific. 

having property in England and property in India, bequeaths a legacy to 
dna direrts tlint it shall bo paid out of tlio property which ho may loavc in. India* 
also bequeaths a legacy to C and directs that it shall be paid out of property which he 
may leave in England. No one of these legacies is specific. 

Bequest of certain sum , .% is bequeathed, the 

where storks, etc., in whicli is not Specific merely because the stock, funds 

invested arc described. securities in which it is invested are described in 

the will. 


Illustraiions . 

A bequeaths to B — 

‘*10.000 rupees of my funded property”: 

“ 10.000 rupees of my property now invested in shares of the East Indian Railway 
Company"; 

**10.000 rupees, at present .'•eeured by mortgage of Rampur factory.” 

No one of those legacies is.- specific. 


Bequest of stock where 
testator had. at date of will, 
equal or greater amount of 
stock of same kind . 


144. Where a beqtiest is made in general terms 
of a certain amount of any kind of stock, the legacy 
i-c not specific merely because the testator was, at the 
date of his will, pos.sessed of stock of the specified 
kind, to an equal or greater amount than the amount 
bequeathed. 

Illustration. 


^ X ^ ^ rupees five per cent. Government securities. A had at the 

date of the vnM five per cent. Government securities for 5,000 rupees. The legacy is not 
specific. ® 


Bequest of money where 
not payable until part of 
testator’s property dispos- 
ed of in certain way. 


145. A money legacy is not specific merely 
because the will directs its payment to be postponed 
until some part of the property of the testator has 
been reduced to a certain form, or remitted to a 
certain place. 


Illustration. 


A bequeatbs to 7? 10.000 rupcps and directs that this legacy chalT be paid as soon as 
A’s property iu India shall be re.ali.scd in England. The legacy is not specific. 

14G. Where a will contains a bequest of the 
residue of the testator’s property along with an 
enumeration of some items of property not previously 
bequeathed, the articles enumerated shall not be 
deemed to he specifically bequeathed. 


\Vboni oniim^'ratrd arti- 
rlf's not doomed specifically 
bequenthod . 


■Rotontion, in form, of 
pppciflr bet'll! os f to sorer al 
persons in siiooossion . 

continually decreasing. 


147. Where property is specifically bequeathed 
to two or more persons in succession, it .shall be re- 
tained in the form in which the testator left it 
although it may he of such a nature that its value is 


NOTES. 

Sec. 146. — The word *‘ articles" docs not 
cover items of immovable property. S4 I. 
O. 1029; 102.5 M. 418. To eonvtrue the 
word “as referring to movables and im- 
movables" is opposed to all rules of con- 
jftruction. 20 L.W. 748. Tho rule ia not 


excbided oven if remuneration is parti- 
eul.orizerl by the word **my". 1 T>eg. and .T. 
4.18. When a general gift of per.son.alty is 
followed bv enumeration of particular arti- 
cles. still it is only a general legacy. 3 Ch. 
B. 300; 4 Ch. D. 435. 
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Sale and investment of 
proceeds of property be- 
queathed to two or more 
persons in succession. 


Illxtstraiions » 

(i) Af having lease of a house for a term of years, fifteen, of which were unexpired 
at the time of his death, has bequeathed the lease to B for his life, and after B',s death 
to C . .B is to enjoy the property as A left it, although, if B lives for fifteen years, C 
can take nothing under the bequest. 

(tt) A, having an annuity during the life of B, bequeaths it to C, for his life, and, 
after CPs death, to D. C is to enjoy the annuity as A left it, although, if B dies before 
By B can take nothing under the bequest. 

148. Wliere property comprised in a bequest to two or more persons in 

succession is not specifically bequeathed, it shall, in 
the absence, of any direction to the contrary, be sold, 
and the proceeds of the sale shall be invested in such 
securities as the High Court may by any general rule 
authorise or direct, and the fund thus constituted 
shall be enjoyed by the successive legatees according to the terms of the will. 

Illust fa tion. 

A^, }ia\nng a lease for a term of years, bequeaths all his property to B for life, and, 
after B*s death, to C. Tlie lease jnust be sold, the proceeds invested as stated in this 
section and the annual income arising from the fund is to be paid to B for life. At B^s 
death the capital of the fund is to be paid to C. 

setT^tT^av^'lcgarie^, ”speci- t^^ere is a deficiency of assets to pay 

fic legacy not to abate legacies, a specific legacy is not liable to abate with 
with general legacies. the general legacies. 

CHAPTER XV. 

Op Demonstrative Legacies. 

150. Where a testator bequeaths a certain sum of money, or a certain 

Demonstrative legacy de- n«antity of any other commodity, and refers to a 
jQned. ^ ^ particular fund or stock so as to constitute the same 

the primary fund or stock out of which payment is to 
be made, the legacy is said to be demonstrative. 

Explanatioyi. — The distinction between a specific legacy and a demons- 
trative legacy consists in this, that — 

wliere specified property is given to the legatee, the legacy is specific j 
where the legacy is directed to be paid out of specified property, it is 
demonstrative. 

Illustrations, 

(t) A bequonths to B 1,000 rupees, being part of a debt due to him from He 
also beriucAths to C 1,000 rupees to be paid out of the debt duo to him from W. The 
legacy to B is specific, the legacy to C is demonstrative. 

“ten bushes of the corn which' shall groAV in my field of Green Acre . 

“80 chests of the indigo which shall be made at my factory of Bampur ^ 

10,000 rupce.s out of my five per cent, promissory notes of the Central 

Government’*: . - v x » » 

"an annuity of 500 rupees ‘from my funded property : 

“1 000 rupees out of the sum of 2,000 rupees due to me by C**: 

“an annuity, and directs it to be paid *out of the rents arising from my taluk 

of Ramnagar’”. 

(itj) A bequeaths to B — 

“10,000 rupees out of my estate at Ramnagar,** or charges it on his estate at 
Ramnagar: _ 

^qO.OOO rupees, being my share of the capital embarked in a certain ’ business. ’’’ 
Each of these bc<iuestts is demonstrative. 


NOTES. 

Sec. 148. — According to English deci* 
fcions, a slight indication of intention is 
'enough to prevent the applicability of rule. 
14 Beav. 82; 19 Eq. 395; 26 Ch . T>. 42; 


8 Ch.B. 101. 

Sec. 150. — As to what is demonstrative 
legacies, see 29 M. 155- (1912) 1 Ch. 219; 
19 I. A. 83; 34 Bom.L.B. 1124=1932 B. 
506; (1941) 2 M.L.J. 677. 
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151. Where a portion of a fund is specifically bequeathed and a legacy is 

directed to be paid out of the same fund, the portion 
specifically bequeathed shall first be paid to the 
legatee, and the demonstrative legacy shall be paid 
out of the residue of the fund, and, so far as the re- 
.sidue sliall he deficient, out of the general assets of 
the testator. 

Jllusiraiion . 

A bequeaths to /?, 1,000 rupee's, being part of a debt due to him from TF. He also be- 
queaths to C 1,000 rujices to be pa.id out of the debt due to bim from TF. The debt duo 
to A from 7F is only 1,500 rupees; of these 1,500 rupees, 1,000 rupees belong to JS, and 
500 rupees are to be paid to C. C is also to receive 500 rupees out of the general assets 
of the testator. 

CHAPTER XVI. 


Order of pajment wlieu 
legacy directed to be paid 
out of fund the subject of 
specific legacy. 


Of Ademption of Ijegacies. 

152. If anything Avhich has been specifically bctjucathcd doe.s not belong to 

Ademption explained. tc-fator at the time of his death, or has been eon- 

vortc<l into i)roperfy of a difi'ereut kind, the legacy is 
adeemed: that i.s, it cannot take efiect. by reason of the subject-matter having 
been ■willidrawn from the operation of tlie will. 

lUiistrotionft . 

(t) A bequeaths to B — 

'‘the diamond ring i»re.senfed to me t>y C": 

“my gold ehain”: 

certain bale of ^voo^’: 

**a. certain piece of cloth'': 

''all tny household goods which shall be in or about my dwelling house in M 
Street in Calcutta, at the time of my death": 

in his lifetime, — 

sells or gives away the ring: 
converts the cliaiii into a cup; 
ronveifv the wool into floth: 

)unkes the cloth into ix g.Tnuout: 

takes .anotlior liouse iiit<) wlii<h he rejuovcs all his goods. 

Kaeh of the«e h'ga<-i(‘s is ndt'cmcd. 

(it) A be<juonflis to 71 — 

“the sum of T.ono rupc'os in a certain chest": 

*‘all the horses- in my stable." 

At the death of A no money is found in the chest, and no horses in the stable. 
Tlic lofjncies nro n^locmofl . 

*;^.M”‘‘nths to R eertain hales of goods. A takes the goods with him on a 
voyage. The ship and goods are lo5t at sen. and A is drowned. The legaey is adeemed. 

153. A demrnstrative legacy is not adeemed by reason that tlie property 

Non-ndemption of do- ^'biell it is cbarged ]>y tbe A^'ill does not exist at 

monstrative loga,<-y. . the time of Ibe dea‘tb of tlie testator, or has been con- 

, , , verted into property of a difTereut kind, but it shall 

in sueh ease be paid out of the general assets of tbe te-Mator. 


NOTES. 

See. 152. — The rule of ademption n]-.- 
idte.s to spec-ific Iciracic.s only and not to 
d< iuon«5tr.Tl Ivo legacies. 30 f’. 444. 'J'ho 

coii\-(‘rsioii mn-t have been eoniy*let? in the 
testator’s lifetime; a direction to .sell not 
carried out will not have the effect. 2 Po. 
O. &■ Sni . 4.'>i). f’onversinn egocted bv a 

duly authorized ag«mt will do. 5 Etj. 5.i.- = 
22 C’h . D . f»22 : even if done without autlio- 
rity, it will do. 2 Eq . 323. The <Ioctrino 
applies to gifts under power of appointment. 

CC.M.— 593 


Mam) 1 n,. .3os; ( 1902 ) t Ch. loo. a 

mortgage decree iv a jdeee of movable i^ro- 
)»« it', %\Iier«* :i testator TK)ldiug a mortgage 
decree. <|isposes nl! his movable and im- 
)uov;,l,le properties to his wife, and during 
his takes a mortgage liond frojii tho 

.pidginent-deMor in sal i,*fa ct ion of the de- 
cree. the wife, on fJie death of testator, be- 
contfs entitle.] to enforce the mortgage 

bond. No question of ademption arises 
unrl<T . 1.52 of the Rueecs.sion Act. 190 

T.C. .30=39-11 Pat. 18. 
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Ademption of specific be- 
quest of right to receive 
something from third 
party. 


154. Where the thin^ specifically bequeathed is 
the right to receive something of value from a third 
party, and the testator himself receives it, the bequest 
is adeemed. 

Hl'usirations . 


(t) A bequeaths to — 

* ^the debt -which C owes me’ ’ ; 

“2,000 rupees which I have in the hands of 
^‘the money due to me on the bond of IS”: 

“my mortgage on the Rampur factory.” 

All these debts arc extinguished in A *s lifetime, some with and some without hi® 
consent. All the legacies are adeemed. 

(tt) A bequeaths to H his interest in certain policies of life assurance. A in hi® 
lifetime receives the amount of the policies. The legacy is adeemed. 

. , ^ # -u 155. The receipt by the testator of a part of an 

testaS^’ 3 'receipt'^ of "^pa^t of entire thing specifically bequeathed shall operate as 
entire thing specifically be- ademption of the legacy to the extent of the sum 

■queathed. so received. 


Illustration . 

A bequeaths to 7? “ the debt due to mo by C**. The debt amounts to 10,000 rupees. 
C pays? to A 5.000 rupees, the one-half of the debt. The legacy is revolted by ademption, 
so far as regards the 5,000 rupees received by A. 

156. If a portion of an entire fund or stock is 
specifically bequeathed, the receipt by the testator of 
a portion of tbe fund or stock shall operate as an 
ademption only to the extent of the amount so receiv- 
ed : and the residue of the fund or stock shall be 
applicable to the discharge of the specific legacy. 

Illustration. 

A bequoatbs to 7? one-half of the sum of 10.000 rupees due to him from W. A lU 
his lifetime receives 0,000 rupees-, part of the 10,000 rupees. The 4,000 rupees whicn ar 
due from 77^ to A at the time of iiis death belong* to B under the specific bequest. 

157. Where a portion of a fund is specifically bequeathed to one legate^ 

and a Icgacv charged on the same fund is bequeathed 
to another legatee, then, if the testator receives a 
portion of that fund, and the remainder of the fund 
is insufficient to pay both the specific and the demons- 
trative leoracv, the specific lesracy shall he paid first, 
and the residue fif any) of the fund shall be applied 
po far as it will extend in payment of the demonstra- 
tive legacy, and the rest of the demonstrative legacy 
shall be paid out of the general assets of the testator. 


Order of pnvmeut where 
portion of fund spe<'ificnlly 
bcqiientlved to one legatee, 
nnd legacy charged on same 
fund to another, and. test- 
ator having received por- 
tion of that fund, remain- 
der insufficient to pay both 
legacies . 


Ademption pro ianto by 
testator’s receipt of por- 
tion of entire f\ind of 
•which portion 1109 been 
specifically bequeathed. 


IT. 
A a 
due 
are 


Illustration. 

A benuc'*ths to 7? 1.000 rupees, part of the debt of 2.000 rupees due to him 
Ho nhso bequeaths to C 1,000 rupees to be paid out of the debt due to him from W. 
fterwards receives r'^OOP rupees, part of that debt, and dies leaving only 1 500 rupees 
to him from W. Of theaa 1.500 rupees, 1.000 rupees belong to B, and 500 rupees 
to be paid to C. C is also to rec-eive 500 rupees out of the general assets of the 


testator. 


Ademption where stock, 
specifically bequeathed does 
not exist at testator’s death. 


158. Where stock which ha.s been specifically 
bequeathed does not exist at the testator’s death, the 
legacy is adeemed. 


I>EG. Tt'E'P. 

a^Tn S. 157, the figures *'500” were siib- 
Ftituted for the figures “5.000” by S. ^ 
and Sell. I of Act X of 1927. 


NOTES. 

Sec. 158. — Jte: question of a substan- 
tial charge, see 14 Cli.I). 856; C1907) 1 

Ch. 665. A conversion by lawful autho- 
ritv -will cause ademption. 22 Ch.I). 622; 
37 Ch.U. 310. 
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Xllitstraiion . 

A bequeaths to B — 

capital stock of 1,0007. in East India Stock*': 

**my promissory notes of the Central Government for 10,000 rupees in their 
4 per cent, loan.’ * 

A sells the stock and the notes. The legacies are adeemed. 

“Ademption pro fanio ^59. Where stock -which has been specifically 

where stock, specifically be* bequeathed exists only in part at the testator’s death, 

queathed, exists in part fhe leg’acv is adeemed SO far as reprards that part of 
only at testator's death. 

Illustration. 

A bequeaths to B his 10.000 rupees in the 5i per cent, loan of the Central Government. 
A sells one-half of his 10,000 rupees in the loan in question. One-half of the legacy is 
adeemed. 


Non-ademption of speci- 
fic bequest of goods describ- 
ed as connected vsith certain 
place, by reason of re- 
moval . 


When removal of tilling 
bequeathed does not consti- 
tute ademption. 


1 60. A specific bequest of ^oods under a des- 
cription connectinpr them -with a cei'tain place is not 
adeemed by reason tliat they have been removed from 
such place from any temporary cause, or by fraud, or 
vithout the knowledge or sanction of the testator. 

Ilh/strations . 

(t) A bequeaths to B *‘all my household goods which shall be in or about my dwel- 
ling-house in Calcutta at the time of my death.’* The goods are removed from the house 

to save them from fire. dies before tbey are brought back. 

('ll) A bequcatlis to B ‘*all my household goods which shall be in or about my dwel- 

ling-house in Calcutta at the time of my death.” Paring A 's absence upon a journey, 
the whole of the goods are r<>ni.oved from the house. A dies without having sanctioned 
their removal . 

NeitJier of these legacies is adeemed. 

161. The removal of tlm thing bequeathed from the place in -which it is 

stated in the will to he situated does not constitute 
an ademption, where the place is only referred to in 
order to complete the description of what the testator 
meant to bequeath. 

Illustrations. 

(i) A bequeaths to B “all the bills, bonds and other securities for money belonging 
to me now Ijnng in my lodgings in Calcutta.** At the time of his death, these effects 
had been removed from his lodgings in Calcutta. 

(ii) .4 bequeaths to 7? all his furniture then in his houjso in Calcutta. The tostatorf 
has a house at Cahutta and another at (liinsiirah, in whi<>li he livesr alternately, being 
possessed of one set of furniture only which lie removes with himself to each house. At 
the time of Ids death tho t'urnitinM» is in the house at CliinSi-urah . 

(ti’O A beM*>eaths to 7? all his goods on board a certain ship then lying in the river 
Hugli, The goods are removed by A’s directions to a warehouse in which they remain 
at tho time of A fleath. 

No one of these legacies is revoked by .ademption. 

162. Where the thing bequenthed is not the right to receive something of 

WHien thing bcqueathori from a third person, hut the money or other 

commodity M'hieh may be received from the third 
person by the testator himself or by his representa- 
tives. the receipt of such sum of money or other 
eomoclity ],y the testator shall not constitute an 

ademption: hut if he mixes it up with tlie general 
mass of his property, the legacy is adeemed. 

Illustration . 

A bequeaths to 7? whatever sum may be rcecivcd from his claim on C 4 receives the 
whole of his claim on C, and .sets it apart from the general mass of his pronertv Tho 
legacy is not .adeemed. ‘ ^ ’ 


IS a valuable to be received 

bv te^ttitor from third 
* 

persf)n; aBid testator him- 
f>elf, or his representative, 
receives it. 


NOTES. 

Sec. 161. — No ademption where goods 
are removed for their preservation: 1 Ves. 


Sen. 273; or ivitliout the testator’s know 
ledge or authority: 2 Vern . 747. 



4780 


The Civil Court Manual (Imperial Acts). 


[S. 163 


163. Where a thing specifically bequeathed undergoes a change between 

the date of the will and the testator’s death, and the 
change takes place by operation of law, or in the 
course of execution of the provisions of any legal 
instrument under which the thing bequeathed was 
held, the legacy is not adeemed by reason of such 


Cliange by operation of 
law of subject of specific 
bequest between date of 
will and testator^s death. 


change. 

Illustrations . 

(t) A bequeaths to S **all tlve money which I have in the 5^ per cent, loan of the 
Central Government.” The securities for the 5i per cent, loan are converted during 
lifetime iuto 5 per cent, stock. 

(it) A bequeaths to B the sum of 1^,0007. invested in Consols in the names of trustees 
for A. The sum of 2,000?. is transferred by the trustees into A*s own name. 

(itt) A bequeaths to B the sum of *10,000 rupees in promissory-notes of the Central 
Government which he has power under his marriage settlement to dispose of by will. 
Afterwards, in A*s lifetime, the fund is converted into Consols by virtue of an authority 
contained in the settlement. 

No one of those legacies lias been adeemed. 

164. Where a thing ^specifically bequeathed undergoes a change between 
» T.. . . date of the will and the testator’s death and the 

ou:?'testeto°r’s^LowUgi‘'' <'^an!re takes place without the knowledge or sanctiou 

of the testator, the legacy is not adeemed. 

Illusiration. 

A bequeaths to B “all my 3 per cent. Consols.^* The Consols are, without ^*8 
knowledge, sold by his agent, and t!ic proceeds- converted into East India Stock. This l«ga<^ 
is not adeemed. 

165. Where stock which has been specifically 
bequeathed is lent to a third party on condition that 
it shall be replaced, and it is replaced accordingly, the 
legacy is not adeemed. 

166. Where stock specifically bequeathed is 
sold, and an equal quantity of the same stock is 
afterwards purchased and belongs to the testator at 
his death, the legacy is not adeemed. 

CHAPTER XVII. 

Op the Payment of Liabilities in respect op the 

SuB-jECT OF A Bequest. 

167. (1) Whore propertv specificallj’’ bequeathed is subject at the death of 

the'te.stator to any pledge, lien or incumbrance creat- 
Non-liobility of -executor testator himself or by any person under 

to exonerate specific Icga- elahn.s, then, unless a contrary intention 

appears by the will, the legatee, if ^e accepts the be- 
quest. shall accept it subject to such pledge or incumbrance, and s a (as e 
himself and the testator's estate) be liable to make good the amount of such 

pledge or incumbrance. 

publication answering the description of the 
adeemed legacy gives the legatee the newly 
acquired thing. 2 Vern. 209; 2 Atk. 509. 

Sec. 167. — This is based on the principle 
laid down in LocTce jKing*s Act. As to what 
constitutes contrarv intention, see 31 Bev. 
207; 7 Eq. 371; 33 Ch.D. 195; 15 C. 66. 
It must be ascertained by referring to the 
will, mortgage and other deeds connected with 
it. (1893) 2 Cli. 206. If a testator devises 
an estate by •name when he has only an 
interest in the proceeds of the sale, that 
interest passes. (1919) 2 C?h. 304. 


Stock specifically bequea- 
thed lent to third party on 
condition that it be re- 
placed . 

Stock specifically bc- 
quontbed sold but replaced, 
and belonging to testator 
at his death. 


NOTES. 

Sec 163 — Alteration in the character 
of shares, c.fj., from preference into ordi- 
nary, docs not cause an ademption. (191. ; 
1 C^i . 828. however subsequent to 

the will stock is exchanged under the provi- 
sions of. aai Act, a specific legacy _^of the 
stock is adeemed. (1907) 1 Ch. 665.^ 

Sec. 166. — Tfo-publication of a will or 
its confirmation by a codicil docs not revive 
a legaev which has been adeemed. 2 Ves-. 
Sen. 626; 6 H.L. 728. But the acquisition 
of new property between ademption and re- 
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4-1 - 11 ^^ contrary intention shall not be inferred from any direction which 

the will may contain tor tlie payment of the testator’s debts {generally. 

Explanation . — A periodiciil payment in the nature of land revenue or in 
the nature of rent is not sucli an incumbrance as is contemplated by this section. 

Illustrations . 

{i) A bequeaths to B the dinmond ring given him by C. At death tlie rinc is. 

held m pa\vn by D, to wliom it has buvii pledged by A. It is the <Iuty of A's executors-. 
It tJie state of the testator’s assets will allow tlicni, to allow i> lo redeem tlie ring. 

^ bequeaths to B a zamiuduri whith at A's death is subject to a mortgage for 
1 rui>ees; and the whole of the prim-ipal soim, together with interest to the amount of 

l,00o rupees, is^ due at A s <leath. JS, if lie accepts the bequest, accepts it subject to this 
charge, and is liable, as between hinis-elf and .i’s estate, lo pay the sum of 11.000 riiuees- 
thus duo. ’ ^ 


Con^pletion, of testator's 108. here anytliing is to be done to complete 

title to things bequeathed li^c testator’s title to tlie thing i>e<jueathed, it is to be 
to be at cost of liis estate. done at the cost of the testator’s estate. 

lUustiations . 

(O A, having contracted in general terms for the purchase of a piece of land at a 
certain price, bequeaths to />*, and dies before he has paid the purcliase-inouov . The nur- 
chase-inoncy inus-t be ma<lo good out of A's assets. ' ^ 

(ii) A, having contracted for the purchase of a piece of land for a certain sum of 
money, one-half of which i- to be paid down and the other Iialf secured by mortgage of the 
land, bequeaths it to B, and dies before lie has paid or secured any part of the purchase- 
money. One-half of the purchase inoiuy must be paid out of JV assets. ^ 

169. WJiere tliere is a heqnest of any interest in immovable property in 

respect of which payment in the nature of land- 
rc\onue or in Ihe nature of rent has to be made perio- 
aically, the estate of the testator shall (as between 
siu'li estate and the legatee), make good such pay- 

monts or a proportion of them, as the ease may be. 
up to the day of his death. * 

Illustraiion . 

A bo<,u«,ths to E a l.ouso, in rc^i.c.t of v.l.kli .Kio .upee-, are payable annually by 
way of rent. A pjiy.«i his rent at tlie u.siml time, an. I dies *’5 dav/ * 

will make good -5 nipee.s in respect of the rent. ‘ ^ ^ 

170. In the absence of any dirccLioii in the will, where there is a specific 

TP bequest ot stock in a joint stock conipanv, if any call 

l<euUo-s stork in joint ’ tfom tlie testator at the time 

ol lias lot 1, I.t respect of tl,e stock, such call or pay- 

luent sltall,^ as between the testator’s estate aiul the 


Exoneration of legatee ’s 
immovable property for 
which land-rcscnuc or rout 
payable periodically . 


tstock comjiany. 


, X 1 1 1 xi X X 1 1 nr-Muiur s esiate and the 

egatee, be honie by the estate; but. it any call or other payment becomes due 

in respect of such stock alter the testator’s death, the sanm shall, as hotweeu e 


^ snniu as uotweeii the 

testator s estate amt tlie legatee, be home by the legatee, it he accepts the bequest 

llhistralions. ^ 

(O A bequeaths to li Ids s-liarcs in a certain railw.av. At 's- donth i 

from him the sum of 100 rupees in respo.-t of each share boimr fi, > ' * t*‘cro nas due 

whicli had been duly made, and the sum of Jive laip.-c.^ in' respe t tf 1. ^ 

amount of interest which had accrued due in respect of tlm <-,11 T 5>l>aie, being the 
be borne by A*s estate. ' " pa^Mnoiits* must 

(n) A has agreed to take fifty shares in an intended ioint « 

contracted to pay up 100 rupees in resp.u-t of cad, share wl.’Li, ^ < k conipany, and has 

bis title to the shares can bo eo.nplete, . A ben . all rtl’.,.s, 1 sun. nun't bo paid before 
A must make Bond the navnu-nts v l.l.n, '>' • 'J'be estate of 


A Vti*r 


A must make good the payments which were i *™ 

(iu) A bequeaths to /; his ..hares in „ certain . 

A^s death, a call is m:i<3e in re-pe.-t of the shares. /; must’ p-.v tlV.'*-!!! “* ' 

(ir) A bc.,ueaths to li hi: sl.ares in a ieint /to"' c», i -m ! '/• 

Aftorw'ards the affairs of the con-panv are wiurul m, -iml ..V l * i ‘ke I.e.jue.st. 

for contrmn.inn The a.nount of tL Jnnt ribn, l„n''mrt In born;' b:/'t'i:e'’i:.'n;'„“ 

his lifetime a call is made of fifty rupees per share, pa^mble by thr’i'^insmlments. 
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bequeaths his shares to B, and dies between the day fixed for the payment of the first 
aud the day fixed for the payment of the second instalment, and without having paid the 
first instalment. A’s estate must pay the first instalment, and B, if he accepts the legacy, 
must pay the remaining instalments . 

CHAPTER XVIII. 

Op Bequest op things described in General Terms. 

171. If there is a bequest of something described 
Bequest of thing descri- in general terms, the executor must purchase for the 
bed in g-eneral terms, legatee what may reasonably be considered to answer 

the description. 

Illustyations. 

(i) A bequeaths to B a pair of carriage-horses or a diamond ring. The executor 
must provide the legatee ^dtU such articles if the state of the assets? will allow it. 

(ii) A bequeaths to B “my pair of carriage-horses’^. A had no carriage-horses at the 
time of liis death. The legacy fails. 

CHAPTER XIX, 


Bequest of interest 
produce of fund. 


or 


Op Bequests op the Interest or Produce op a Fund. 

172. Where the interest or produce of a fund is bequeathed to any person, 

and the will att'ords no indication of an intention that 
the enjoyment of the bequest should be of limited 
duration, the i>riiicipal, as well as the interest, shall 

belong to the legatee. 

Illustrations. 

(i) A bequeaths to B the interest of his 5 per cent, promissory-notes of the Central 
Government* There is no other clause in the will affecting those securities. i 

to A 's 5 per cent, promissory notes of the Central Government. fSov- 

(ti) A bequeaths the interest of his 5i per cent, promissory-notes of the Central w 
ernment to B for his life, and after his death to C. B is entitled to the interest of th 

notes during his life, and C is entitled to the notes upon B death . 

(m£) a bequeaths to B the rents? of his lands ixt X . B is entitled to the 

CHAPTER XX. 


Annuity created by 
payable for life only 
less contrary intention 
pears by will. 


will 

un- 

ap- 


Op Bequests of Annuities. 

173. Where an annuity is created by will, the legatee is entitled to receive 

it for his life only, unless a contrary intention appeals 
by the will, notwithstanding that the annuity is aler- 
ted to be paid out of the property generally, or that 
a sum of money is bequeathed to be invested m the 

purchase of it. 

Illustrations . 

500 rupees a year. B is entitled during his life to receive the 

bequeaths to B the s-um of 500 rupees monthly. B is cutitled during his 

life to receive the sum of 500 ^ 2? for life and on J5^s death to 

B is L^^ufe. C, if he survives is entitled 

to an annuity of 500 rupees from B s death until ns 


(t) ^ bequeaths to B 
annual sum of 500. rupees 


own death. 


NOTES. 

172 The gift of the dividends ot 

a ffnd to a legatee ia a gift of the fund 
itself. 12 B. 137; gift of r«nts and pro 
fits I'i Bq. 456; 8 C. 788; 12 I. A. 1 > 

14 C.L.J. 618. Gift of income J"thoat 
more is gift of the corpus, though the gi« 
i3 to the separate use or through the 
of trust. 21 I.C. 183:=4a O. 
duration, see 20 B. 4o0 ; M. 448 (46f ) , 
21 M. 425; 5 O.W.N, 309; 31 M. 349. Be 
quest with condition as to good characte 
Absolute property conveyed — ^Kestnction as 


to power of alienation — Effect. 1932 A. L. 
J. 564=1932 A. 476. 

Sec. 173. — The presumption is that annu- 
ity is for life only. 5 Bom.L.R. 729; 13 
Bcav, 373; 21 C. 683. The section does 
not apply if there is a contrary intention. 56 
I.C. 803. See also 62 I.C. 681. Section 
applies to Hindus governed by IHndu Wills 
Act. 56 I.C. 803. The second part is dif- 
ferent from the English Law. Annuity to 
person ‘‘putra poutradi Tcrame'* — 'Nature of 
— If limited to legatee’s life or perpetual* 
See 21 Pat.L.T. 37. 
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will directs that annuity be 
provided out of proceeds 
of property, or out of pro- 
perty generally, or whero 
ni,oney bequeathed to be 
invested in purchase of 
annuity. 


174. Whei*e the will directs that an annuity shall be provided for any per- 
Period of vesting where son out of the proceeds of property, or out of pro- 
perty generally, or where money is bequeathed to be 
invested in the purchase of any annuity for any per- 
son, on the testator's death the legacy vests in interest 
in the legatee, and he is entitled at his option to have 
an annuity 2 >urchased for liim or to receive the money 
appropriated for that purpose by the will. 

. I llvstra iio ns . 

directs that his executors shall, out of his pronertv nurchase an 

ai annu?" of !/u" 

purchase of sucL an‘'annm“ty. *“ suffloient for tho 

be laid^out"1n*'tlie''nn‘/l^ ^ directs that after B's death, it shall 

R « n* «! J ""I annuity for C. B and C survive the testator. C dies 

va B s hfetimc. On Bs death tho fund belongs to the rei>resentative of C. 

175. .Where an annuity is bequeathed, but the assets of the testator are 

Abatement of annuity. sufficient to pay all the legacies given by the will, 

the annuity shall abate in the same proportion as the 
other pecuniary legacies given by the will. 

176. Where there is a gift of an annuity and a residuary gift, the whole of 

the annuity is to be satisfied before any part of the 
When testator’s represen- residue is paid to the residuary legatee, and. if neces- 
and residuary gift, whole sary, the capital of the testator's estate shall be applied 


^ 9 

annuity to be first satisfied. 


for that purpose. 


CHAPTER XXL 


Of Legacies to Creditors and Portioners. 


177. Where a debtor bequeaths a legacy to his creditor, and it does not 
Creditor pritna facie en- appear from the will that the legacy is meant as a satis- 

faction of the debt, the creditor shall be entitled to 
the Legacy as well as to the amount of the debt. 

178. Where a parent, who is under obligation by contract to provide a 

portion for a child, fails to do so, and afterwards 
Child prima facie entitled bequeaths a legacy to the child, and does not intimate 
to legacy as well as portion. legacy is meant as a satisfaction 

of the portion, the child shall be entitled to receive the legacy as well as the 

portiom 

Illustration . 


A, by articles entered into in contemplation of his marriage with B, covenanted that 
he would pay to each of the daughters of the intended marriage a portion of 20,000 rupees 
on her marriage. This covenant having been broken, A bequeaths 20,000 rupees to each 
of the married daughters of himself and B. The legatees are entitled to the benefit of this 
bequest in addition to their portions. 


NOTES. 

Sec. 174. — Even if testator expressly 
dcelaresf, that the legatee shall not be permit- 
ted to receive money, rule operates. (1891) 
1 CTi. 707j (1906) 2 Cli. 64S; (1904) 2 Ch . 
8 . 

Sec. 175. — As to the mode of calculating 
the capitalized value of an annuity, sec 3 
C. 736. See as to the English practice of 
valuing 1 De G. & Sm. 357; 362; 364. 

Sec. 177. — This section is a departure 
from the English rule of equity anti there is 
no presumption of satisfaction in India 


where a debtor bequeaths to his creditor a 
legacy equal or exceeding his debt. 37 B. 
211=14 Bom.L.R. 782; 12 Bom.L.R. 863. 

Secs. 177 and 179. — Ademption and 
satisfaction — Applicability. TIic general 
principles underlying Ss. 177 and 179 re- 
garding ademption and satisfaction are ap- 
plicable even to wills not governed by the 
Act. 1930 M. 956=59 M.L.J. 596. 

Sec. 178. — A grandfather making provi- 
sion for his son’s dauglUcr, the son being 
alive is not in loco parentis. (1919) 1 Ch, 
102; 7 Bom.L.R. 299. 
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[S. 179 


Circumstances in which 
election takes place. 


No ademption by snbsequ- , bequest shall be wholly or partially 

ent provision for legatee. adeemed by a subsequent provision made by settle- 
ment or otherwise for the legatee. 

Illustrations. 

'tn ^ beqi^aths 20,000 rupees to his son B. He afterwards gives to B the sum of 

20.000 rupees. The legacy is not thereby adeemed. 

. ^ bequeaths 40,000 rupees to B, his orphan niece, whom he had brought up from 

* Afterwards, on the occasion of B’s marriage, A settles upon her the sum of 

30.000 rupees. The legacy is not thereby diminished. 

CHAPTER XXII. 

Of Election. 

180. Where a person, by his will, professes to dispose of something which 

he has no. right to dispose of, the person to whom the 
thing belongs shall elect either to confirm such dis- 
position or to dissent from it, and, in the latter case, 

he shall give up any benefits which may have been provided for him by the will. 

181. An interest relinquished in the circumstances stated in section 180 

shall devolve as if it had not been disposed of by the 
will in favour of the legatee, subject, nevertheless, to 
the charge of making good to the disappointed legatee 

the amount or value of the gift attempted to be given to him by the will. 

t 182. The provisions of sections 180 and 181 

ownershr;' n^matertil " aPP'X testator does or does not believe 

that which he professes to dispose of by his will to 

be his own. 

Illustrations. 

(O The farm of Sultanpur was the property of C. A bequeathed it to .0, 
legacy of 1.000 rupees to C. C has elected to retain his fann of Sultanpur, which is worth 
800 rupees. C forfeits his legacy of 1.000 rupees, of which 800 rupees goes to 0, 
remaining 200 rupees falls into the residuary bequest, or devolves according to the rules oi 

intestate succession, as the case may be. 


Devolution of interest 
relinquished by owner. 


NOTES. 

Sec. 179. — As to the difference between 
ademption and satisfaction, see 2 H.L. / 
(90) . The rule was applied to a 
will in 7 Bom.L.R. 299. also 59 M. 

L.T. 596, cited under S. 177, supra. 

Sec 180: Doc-iiunf. of ELEcn ion — Limits 
OF. — Anv one taking possession under a 
will cahnot set up an adverse tit e. But 
this doctrine is subject to the qualification 
that the election must be made with full 
knowledge of the circumstances. The 
3S?trine®is again inapplicable to a person 
who was in possession from befor^thc exe- 
cution of the will. 00 C. 1406_1934 C. 
356; 1939 Mad. 485. Principle undedymg the 
doctrine of election as contained in Part o ot 
Succession Act, is an equitable principle and 
is applicable to all wills executed on any date, 
whether provisions of Part 
to it or not. 44 L.W. 247 (2) = 1936 Mad. 

407 

Secs. 180 and 181: ‘-Elfction”— WH.^T 

CONSTITUTES. — Before there can be an dec 
tion there must be knowledge of the r>ght 
to elect and of the circumstances which 
would influence an election. A simultane- 
ous approbation and reprobation cannot be 
an election either to approbate or to repro- 


bate. 1939 M.W.N. 280=1939 Mad. 485. 
Ss. 180 and 181 — Scope of — If cut down by 
Provident Funds Act, S. 5. See 1939 M# 
W.N. 280=1939 Mad. 485. 

Secs. 180 to 190. — Cf . S. 35, Transfer of 
Propertv Act. Consult on the scope of the 
doctrine, 3 Cli.D. 668; 10 M.I.A. 347; 14 
B. 438; 14 L.W. 33. The doctrine of elec- 
tion as contained in Part VI of tins Act, is 
an equitable principle an<I is applicable to 
all wills executed on any date whether provi- 
sions of Part VI are applicable to it or not. 
163 I.C. 752=44 L.W. 247 (2) = 1936 M. 
497. The question of intention is of'utmost 
importance. 18 Ves. 41. Personal compe- 
tency necessary. 7 H.L. 67; 16 Beav. 106; 
14 B. 438. The doctrine does not apply to 
creditors: 15 Eq. 389; nor can it be made 
use of to evade a rule of law based on 
public policy. (1906) 2 Ch. 288. After 

election, retraction is not allowed. 7 A.C. 
360; (1908) A.C. 224. The doctrine ap- 
plies to appointments under a power. 22 
Ch.D. 555; 27 Ch.D. 606. 

Sec. 182. — Court cannot speculate on 
what testator would have done. 6 Ch^D. 
15; 9 Eq. 519. See as to III. iiv) . Ch. 
D. 606; 14 B. 438. 
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(I'O A bequeaths an estate to B in case B*s elder brother (who is married and has 
children) shall leave no issue living at his death. A also bequeaths to C a jewel, which 
belongs to B. B must elect to give up the jewel or to lose the estate. 

(lii) -<4 bequeaths to B 1,000 rupees, and to C, an estate which will, under a settlement, 
belong to B if his elder brother (who is married and has children) shall leave no issue 
living at his death. B must elect to give up the estate or to lose the legacy. 

(it/) A, a person of the age of 18, domiciled in British India but owning real property 
in England, to which C is heir-at-law, bequeaths a legacy to C and, subject thereto, devises 
and bequeaths to B “all my property whatsoever and wheresoever,” and dies under 21 . The 
real property in England does not pass by the will. C may claim his legacy without giving 
up the real property in England. 

Bequest for man’s benefit 183. A bequest for a person’s benefit is, for the 

how regarded for purpose purpose of election, the same thing as a bequest made 
of election. to himself. 


Illustration. 


The farm of Sultanpur Khurd being the property of B, A bequeathed it to C; and 
bequeathed another farm called Sultanpur Buzurg to his own executors with a direction 
that it should be sold and the proceeds applied in payment of B*s debts. B must elect 
whether he will abide by the will, or keep his farm of Sultanpur Kliurd in opposition 
to it. 


Person deriving benefit in- 
directly not put to election. 


184. A person taking no benefit directly under a 
will, but deriving a benefit under it indirectly, is not 
put to his election. 


Illustration . 


The lands of Sultanpur are settled upon C for life, and after liis death upon Z?/ his 
only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to C. C dies 
intestate shortly after the testator, and without having made any election. D takes out 
administration to C, and as administrator elects on behalf of C's estate to take under the 
will. In that capacity he receives the legacy of 1,000 rupees and accounts to B for the 
rents of the lands of Sultanpur which accrued after the death of the testator and before 
the death of C, In his individual character he retains the lands of Sultanpur in opposition 
to the will . 


Person taking in indivi- 
dual capacity under will 
may in other character elect 
to take in opposition. 


ISC'. A person who in his individual capacity 
lakes a benefit under a will ma}', in another character, 
elect to take in opposition to the will. 

Illustration . 


The estate of Sultanpur is settled upon A for life, and after his death, upon B. A 
leaves 'the estate of Sultanpur to D, and 2.000 rupees to B. and 1,000 rupees to C. who is 
B’s only child. B dies intestate, shortly after the testator, without having made an 
election. C takes out administration to B, and as administrator elects to keep the estate 
of Sultanpur in opposition to the will, and to relinquish the legacy of 2,000 rupees. C may 
do this, and yet claim his legacy of 1,000 rupees under the will. 

186. Notwithstanding anything contained in sections 180 to 185, where a 

particular gift is expressed in the will to be in lieu of 
Exception to provi^i«.n> something belonging to the legatee which is also in 

of last SIX sections. terms disposed of by the will, then, if the legatee 

claims that thing, he must relinquish the particular gift, but he is not bound to 
relinquish any other benefit given to him by the will. 


Illustration . 

Under A’s marriage settlement his wife is entitled, if she survives him, to the enjoy- 
ment of the estate of Sultanpur during her life. A by his will bequeaths to his wife an 
annuity of 200 rupees during her life, in lieu of her interest in the estate of Sultanpur 
which estate he bequeaths to his son. He also gives his wife a legacy of 1.0(X> rupees.’ 
The widow elects to take what she is entitled to under the settlement. She is bound to 
relinquish the annuity but not the legacy of 1,000 rupees. 


NOTES. 

Sec. 185. — .S'cc 12 C. 60; 25 M. 361; 8 
L.W. 252. 

Sec. 186. — Where there is full know- 
ledge, acquiescence may be presumed. 20 
Bcav.’ 67; 7 Kq- 494. Election under inis- 
concei)tion is not conclusive, 12 V'es. 130. 

C. C. M.— 599 


Where the person who has to elect is in 
possession of botli estates no presumption 
arises from possession alone. 11 H.L.C. 
S88 

Secs. 186-188. — SVe -11 C.L.f. 258= 
1925 C. 724. 
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187. Acceptance of a benefit given by a will constitutes an election by the 

, legatee to take under the will, if he had knowledge of 

beSt giverby^wilfconsti elect and of those circumstances which 

tutes election to take under would influence the judgment of a reasonable man in 
will. rnaking an election, or if he waives inquiry into the 

circumstances. 

Illustrations . 

(i) ^ is owner of an estate called Sultanpur Khurd, and has a life interest in another 
estate called Sultanpur Buzurg to which upon his death his son B will be absolutely entitled. 
The will of A gives the estate of Sultanpur Khurd to B, and the estate of Sultanpur Buzurg 
to C. B, in ignorance of his own right to the estate of Sultanpur Buzurg, allows C to 
take possession of it, and enters into possession of the estate of Sultanpur Khurd. B has 
not confirmed the bequest of Sultanpur Buzurg to C. 

(it) B, the eldest son of is the possessor of an estate called Sultanpur. 

bequeaths Sultanpur to C, and to B the residue of property. B having been informed 
by A's executors that the residue will amount to 5,000 rupees allows C to take possession 
of Sultanpur. He afterwards discovers that the residue does not amount to more than 
500 rupees. B has not confirmed the bequest of the estate of Sultanpur to C*. 

188. (1) Such knowledge or waiver of inquirj' 

Circumstances in which shall, ill the absence of ev'idence to the contrary, be 
knowledge or waiver is pre- presumed if the legatee has enjoyed for two years the 
sumed or inferred. . benefits provided for him by the will without doing 

any act to express dissent. 

(2) Such knowledge or waiver of inquiry may be inferred from any act 
of the legatee which renders it impossible to place the persons interested in the 
subject-matter of the bequest in the same condition as if such act had not been 
done. 


Illustration . 

A bequeaths to B an estate to which C is entitled, and to C a coal mine. (7 takes 
possession of the mine and exhausts it. He has thereby confirmed the bequest of the 
estate to B. 


When testators represen- 
tatives may call upon 
legatee to elect. 


189. If Ihe legatee does not,, within one year after the death of the tes- 
tator, signify' to the testator’s representatives his 
intention to confirm or to dissent from the will the 
representatives shall, upon the expiration of ^ 
period, require him to make his election; and, “ 
does not comply with such requisition within a reasonable time after he has 
received it, he shall be deemed to have elected to confirm the will. 

190 In case of disability the election shall be 
postponed until the disabilitj^ cease, or until the 
election is made by some competent authority. 


CHAPTER XXIII. 

Of gifts in contemplation of death. 

Propertj- transferable by 191. (I) A man may dispose, by gift made in 

gift made in contemplation contemplation of death, of any movable property 
of death. which he could dispose of by will. 

(2) A gift said to be made in contemplation of death where a man. 


NOTES. , ^ 

Sec. 187. — Xo person is bound by the 
principle of election unless he has the know- 
ledge of his right to elect and of the cir- 
cumstances which would influence the judg- 
ment of a reasonable man in making tnc 
^Ictiorr. 101 I.C. 339=1927 C. 494. Pre- 
sumption is rebuttable. 2 Eq. 834: 12 C. 
60. As to difference between Ss. 187 and 

188. see 41 C.L.J. 258. 

Sec. 191. — Acceptance is necessary for a 


donatio mortis causa. 39 C. 120; 6 M.H. 
C.R. 270. Though title passes only on 
death, gift becomes operative from date of 
delivery. (1900) 2 Ch. 812. Under the 

Hindu Law also, such gifts are valid. 6 
M.H. C.R. 270; 12 W.R. 4. As to 

marcttl-ntaiii (death illness under Maho- 
medan Law), see 35 C. 271; 31 B. 264; 33 
A. 233. Even an inchoate or imperfect 
delivery is sufficient. (1915) 1 Ch. 195. 
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who is ill and expects to die shortly of his illness, delivers to another the 
possession of any movable properly to keep as a gift in case the donor shall 
die of that illness. 

(3) Such a gift may be resumed by the giver; and shall not take effect 
if he recovers from the illness during which it was made; nor if he survives the 
person to whom it was made. 


///usfra/tofis . 

(i) A, being ill, and in expectation of death, delivers to B, to be retained by him in 
case of A's death, — 

a watch ; 

a bond granted by C to ; 
a bank-note ; 

a promissory note of the Central Government endorsed in blank; 
a bill of exchange endorsed in blank ; 
certain mortgage-deeds. 

^ dies of the illness during which he delivered these articles. 

B is entitled to — 
the watch ; 

the debt secured by O's bond ; 
the bank-note ; 

the promissory note of the Central Government; 
the bill of exchange; 

the money secured bj' the mortgage-deeds. 

(u) being ill, and in expectation of death, delivers to B the key of a trunk or the 
key of a warehouse in which goods of bulk belonging to A are deposited, with the inten- 
tion of giving him the control over the contents of the trunk, or over the deposited goods, 
and desires him to keep them in case of death. A dies of the illness during which 

he delivered these articles. B is entitled to the trunk and its contents ot to A's goods 
of bulk in the warehouse. 

(f») yl, being ill, and in expectation of death, puts aside certain articles in separate 
parcels and marks upon the parcels respectively the names of B and C. The parcels are 
not delivered during the life of ^ dies of the illness during which he set aside the 

parcels. B and C are not entitled to the contents of the parcels. 

PART VIT. 

Protection of Property of DECE.\SEr*. 


192. (1) If any 

Persorl claiming right by 
succession to property of 
deceased may apply 
relief against wrongful 


person dies leaving property, movable or immovable, 
any per.son claiming a riglit by succession thereto, or 
to any portion thereof, may make application to the 
District Judge of the district where any part of the 
properly is found or situate for relief, either after 


possession. actual possession has been taken by another 

or when forcible means of seizing possession are apprehended. 


person, 


NOTF.S. Subordinate Judge of Delhi has power to 

Secs. 192 to 194: Ai’Pi.ic.mulity- — entertain an application under Part VII of 
Joint Hindu f.amii.y. — Ss. 192 to 194 will this .Act by virtue of the notification issued 
not apply to a case w'here joint Hindu bv' the Lahore High Court on September, 

family property passed by survivor- 19, 1932. 161 I.C. 219 (2)=38 P.L.R. 398. 

ship. And although parties may be govern- As to scope and applicability, see 11 M.I.A. 
ed by the “cliundavand” rule which is a rule 487; 26 Bom.L.R. 145. Court can act on 
of division of property, mere mention of aH'idavits. 12 C.L.T. 8. The Avord “suc- 

that rule will not bring the case under cession” in this Part VIT includes both in- 

Ss. 192 to 194, because the “chundavand” testate and testamentary succession. 30 C 

rule will operate only when the property is W.K. 500=94 T.C. 588=53 C. 637 

to be divided and not when it is undividc«I. a/so 1934 L. 930. Sections not applicable 

I.L.R. (1939) Lah. 196—1938 Lah. 7.^3. where property passes by survivorship. 23 
Part VII incorporates the provisions of the 537 . Enquiry under section— 

Succession Property Protection Act (XIX Scope of. 140 I.C. 376=36 C.W.N. 871. 
of 1841) otherwise known as the Curator’s Section 192 would apply to mutli pro- 
Act. In some respects the procedure perty held by a via/iant. S. 192 and the 
resembles S. 145. Cr.P. Code, but is wider following sections comprising Part VII of 
in scope, aiipjyinj^ both to niovablos att<l im- the Succession Act are intended to provide 
movables . See observations of 1 wala for speedy relief against wrong fill posses- 

Prasad^ I., in 1922 P. 372, The Senior sion in cases of succession, by summary pro^ 
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(2) Any agent, relative or near friend. Or the Court of Wards in cases, 
within their cognizance, may, in the event of any minor, or any disqualified or 
absent person being entitled by succession to such property as aforesaid, make 
the like application for relief. 

193. The District Judge to whom such application is made shall, in the 

Inquiry made by Judge. first place examine the applicarit on oath and may 

make such further inquiry, if any, as he thinks 
necessary as to whether there is sufficient ground for believing that the party in 
possession or taking forcible means for seizing possession has no lawful title, 
and that the applicant, or the person on whose behalf he applies, is really entitled 
and is likely to be materially prejudiced if left to the ordinary remedy of a suit, 
and Jhat the application is made bona fide. 

194. If the District Judge is satisfied that there is sufficient ground for 

Procedure believing as aforesaid but not otherwise, he shall 

summon the party complained of, and give notice of 
vacant or disturbed possession by publication, and, after the expiration of a 
reasonable time, shall determine summarily the right to possession (subject to 
a suit as hereinafter provided) and shall deliver possession accordingly: 

Provided that the Judge shall have the power to appoint an officer who 
shall take an inventory of efi'ccts, and seal or otherwise secure the same, upon 
being applied to for the purpose, without delay, whether he shall have concluded 
the inquiry necessary for summoning the party complained of or not. 

195. If it further appears upon such inquiry as aforesaid that danger is to 

^ ^ be apprehended of the misappropriation or waste of 

pend?ng"'determb,atio“n*'o^ property before the summary proceeding can be 

proceeding. determined, and that the delay m obtaining security 

from the party in possession or the insufficiency there- 
of is likely to expose the party out of possession to considerable risk, provided 


NOTES. 

ceedings. There is no leason why Part 
VII should not apply to property held by a 
deceased }>\ahoiiit of a or asthal. 1941 

P.W^.N. 755. Where in proceedings under 
S. 192 property is ordered to be left with a 
supratdar and on letters of administration 
being granted the supratdar fails to deliver 
the property entrusted to him, the Court has 
inherent jurisdiction to direct the supratdar 
to restore possession and enforce it in the 
same proceedings and avoid multiplicity of 
proceedings. 1942 N.L.J. 325 . Although 
no appeal or review is allowed 
order in summarv proceedings by a J.Iistrict 
Judge under S. 192, yet there is nothing m 
the section or the Act which takes away the 
right of revision by High Court. l.l-.tc. 
(1939) Lah. 196=1938 Lah. 7^3. 

Sec. 193. — Section is ]- 

provisions must be strictly fulfilled^ lo 

I.C. 504; 46 I.C. 589; 23 

I C 248 The Judge must find there is 
likelihood of prejudice if left to ordinary 
remedy and the application mxist he botuj 
fide 71 I.C. 32. Although the omission 
to observe strictly all the requirements of 
S 193 mav constitute a material 
rity in the exercise of jurisdiction, the High 
Court will not interfere in revision it the 
petitioner has availed himself of another 


remedy open to him by instituting a regular 
suit. 44 P.L.R, 109. As to statements, 
sec 11 Bom.L.R. 1308. As to nature and 
scope of enquirv, see 11 C.L.T. 522; 12 C. 
T.J. 8. 

Sec. 194. — .\n order under S. 194 can be 
passed only after the conditions embodied 
in S. 193 have been fulfilled. 1934 L. 930 
= 154 I.C. 686. The order directing the 
taking of inventory under the section must 
conform to requirements of the cognate 
section. 13 M. 68. Judge cannot throw out 
application before taking the deposition of 
petitioner. 1883 .A..W.N. 184. The sub- 

stantive provisions of the law as contained 
in S. 194 are not in any way controlled by 
O. 32, R. 6, C.P. Code, relating to the 
receipt of property by a gUardian. An 
order for deliv'ery of possession of mov- 
ables to a person under S. 194 without de- 
manding security from him is not illegal- 
140 I.C. 376=36 C.W.N. 871. 

Sec. 195. — Before passing order. Court 
to be satisfied by inquiry of the likelihood 
of prejudice. 12 M. 341; inquiry under 
S. 3 (present S. 193) is necessary'. 24 M. 
364. See also 16 L.W. 924; 28 I.C. 248. 
In an application to appoint a curator, dis- 
posal of the petition should not be post- 
poned until the disposal of connected pro- 
ceedings. 102 I.C. 622=1927 N. 253. In 
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he is the lawful owner, the District Judge may appoint one or niOre curators 
whose authority shall continue according to the terms of his or their respective 
appointments, and in no case beyond the determination of the summary proceed- 
ing and the confirmation or delivery of possession in consequence thereof: 

Provided that, in the case of land, the Judge may delegate to the 
Collector, or to any officer subordinate to the Collector, the powers of a curator: 

Provided, further, that every appointment of a curator in respect of any 
property shall be duly published. 

196. The District Judge may authorize the curator to take possession of 

,, t.. property either generally, or until security is given 

conferable on ^^e party in possession, or until inventories of the 

property have been made, or for any other purpose 
necessary for securing the property from misappropriation or waste by the 
party in possession : 

Provided that it shall be in the discretion of the Judge to allow the party 
in possession to continue in such possession on giving security or not, and any 
continuance in possession shall be subject to such orders as the Judge may issue 
touching inventories, or the securing of deeds or other effects. 


197. (1) Where a certificate has been granted under Part X or under the 

Succession Certificate Act. 1889, or a grant of probate 
or letters of administration has been made, a curator 
appointed under this part shall not exercise any 
authority lawfully belonging to the holder of the 
certificate or to the executor or administrator. 


Prohibition of exercise of 
certain powers by curators. 
Payment of <!cbt5, etc., to 
curator. 


(2) All persons who have paid debts or rents to a curator authorized by 
a Court to receive them shall be indemnified, and the curator shall be respon- 
sible for the payment thereof to the person who has obtained the certificate, 
probate or letters of administration, as the case may be. 


198. (1) The District Judge shall take from the curator'security for the 

faithful discharge of his trust, and for rendering 
Curator to sfive security satisfactory accounts of the same as hereinafter 
rc*cci\e remnner provided, and may authorise him to receive out of the 

property such remuneration, in no case exceeding 
five per centum on the movable property and on the annual profits of the 
immovable property, as the District Judge thinks reasonable. 


( 2 ) All surplus money realized bj^ the curator shall be paid into Court 
and invested in public securities for the benefit of the persons entitled thereto 
upon adjudication of the summary proceeding. 

( 3 ) Security shall be required from the curator with all reasonable des- 
patch, and, where it is practicable, shall be taken generally to answer all cases 
for which the person may be afterwards appointed curator; but no dela}^ in the 
taking of security shall preyent the Judge from immediately investing the cura- 
tor with the powers of his office. 


NOTES. 

an application under this section High Court 
will not interfere with the discretion of Dis- 
trict Judge. 102 I.C. 622. Delay is a .grouiid 
for rcfusin.tf appointment of curator. 
(/hid.') Ordinarily it is expected that tlie 
District Judge would clearly state that he 
is satisfied as regards the requisites for ap- 
pointing a ctirator, hut an omission to do so 
would not make the order of appointment 
illegal. 1931 .A.L.J. 974=1931 A. 632 


CE.R.). The appointment of a curator 
does not come to an end wlicn. he had not 
handed over possession of the property, 
although the summary proceedings have 
terminated. 133 I.C. 414=1931 . 423. 

Sec. 197.— —This clause is taken from 
S. 23 of the Succession Certificate Act (VII 
of 18S9) but wl>ich as it limits the power of 
the curator appropriately falls in this part 
of the consolidated Bill. — (Statcfnent of 
Objects aivd Reasons, ) 
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in fhe first 


199. ( 1 ) Wliere the estate of the deceased person consists wholly or in 

Report from Collector Paying revenue to Government, in all 

where estate includes re- r^atters regarding the propriety of summoning the 
venue paying land. party m possession, of appointing a curator, or of 

_ j nominating individuals to that appointment, the Dis- 

trict Judge shall demand a report from the Collector, and the Collector shall 
thereupon furnish the same: 

Provided that in cases of urgency the Judge may proceed, 
instance, without such report. 

The Judge shall not be obliged to act in conformity with any such 
out, in case of his acting otherwise than according to such report, he 

^ statement of his reasons to the High Court, and 
the High Court, if it is dissatisfied with such reasons, shall direct the Judge to 
proceed conformably to the report of the Collector. 

200. Xhe curator shall be subject to all orders of the District Judge re- 

T ^ .. g^ir’ding the institution or the defence of suits, and 

suits^ * ^ ^ ^ cnee o niay be instituted or defended in the name of 

the curator on behalf of the estate: 

Provided than an express authority shall be requisite in the order of the 
curator’s appointment for the collection of debts or rents ; but such express 
authority shall enable the curator to give a full acquittance for any sums of money 
received bv virtue thereof. 

201. Pending the custody of the property by the curator, the District 

Judge may make such allowances to parties having a 
Allowances to apparent prima facie right thereto as upon a summary investiga- 

".Vrator (ion of the rilhts and circumstances of the parties 

interested he considers necessary, and rhay, at his 
discretion, take security for the repayment thereof with interest, in the event 
of the party being found, upon the adjudication of the summary proceeding, not 
to be entitled thereto. 

202. The curator shall file monthly accounts in abstract, and shall, on the 

expiry of each period of three months, if his adminis- 

filed by . tralion lasts so long, and, upon giving up the posses- 
sion of the property, file a detailed account of his 

administration to the satisfaction of the District Judge. 

203. ( 1 ) The accounts of the curator shall be open to the inspection of 

all parties interested ; and it shall be competent for 
Inspection of accounts anv such interested party to appoint a separate person 
and ripht of interested 'keep a duplicate account of all receipts and pa^^- 

party to keep dtiplicatc. ^ents by the curator. 

(2^ If it is found that the accounts of the curator, are in arrear or that 
they are erroneous or incomplete, or if the curator does not produce them when- 
ever h^is ordered to do so bv the District Judge, he shall be punishable with fine 
not exceeding one thousand rupees for every such default. 

204 If the Judge of any district has appointed a curator, in respect of the 

whole of the property of a deceased person, such ap- 
Bar to appointment of pointment shall preclude the Judge of any other district 

within the same province from appointing any other 
curator, but the appointment of a curator in respect 


-.Accounts to be 
curator . 


to 

second curator for 
property’ . 


;ame 


NOTES . 

Sec. 199. — The words “High Court” have 
been substituted here and in other places in 
this Part, where they occur for the words 
“Court of Sadar Diwani Adalat.” — (State- 
vient of Objects and Reasons, j 


Sec. 200 . — See 23 B. 437. Proviso to 
S. 200 does not relate to the institution or 
defence of suits, but merely relates to what 
it specifically states, that is. collection of 
debts or rents. 132 I.C. 414=1931 A. 423. 



S. 210]: 


Thk Succession Act (XXXIX of 1925)'. 


4791 


of a portion of the property of the deceased shall hot preclude the appoint- 
ment within the same province of another curator in respect of the residue or 
any portion thereof : 

1 *‘ovided that no Judge shall appoint a curator or entertain a summary 
proceeding in respect of property which is the subject of a summary proceeding 
previously instituted tinder this part before another Judge : 

Provided, further, that if two or more curators are appointed by differ- 
ent Judges ^r several parts of an estate, the High Court may make such order 
as It thinks fit for the appointment of one curator of the whole property. 

205. An application under this Part to the District Judge must be made 
Limitation of time for vvithin six months of the death of the proprietor 

application for curator. whose property is claimed by right in succession. 

206. Nothing in this Part shall be deemed to authorize the contravention 

of any public act of settlement or of any legal direc- 
tions given by a deceased proprietor of any property 
for the possession of his property after his decease in 
the event of minority or otherwise, and, in every such 
case, as soon as the Judge having jurisdiction over 
person is satisfied of the existence of such directions. 


Bar to enforcement of 
Part against public settle- 
ment or legal directions by 
fleceascd . 


the property of a deceased 
he shall give effect thereto. 

207. Nothing in this Part shall be deemed to authorize anj’ disturbance of 

the possession of a Court of Wards of any property ; 
Court of Wards to be and in case a minor, or other disqualified person whose 
made curator m case of property is subject to the Court of Wards is the oartv 

ject to its jurisdiction. whose behalf application is made under th;s Part, 

Ihc District Judge, if he determines to summon the 
party in possession and to appoint a curator, shall invest the Court of Wards 
with the curatorship of the estate pending the proceeding without taking secu- 
rity as aforesaid; and if the minor or other disqualified person, upon the adjudi- 
cation of the summary proceeding, appears to be entitled to the property, 
possession shall be delivered to the Court of W^ards. 

208. Nothing contained in this Part shall be any impediment to the bring- 

Saving of right to bring either by the party whose application 

suit. ^ ^ may have been rejected before or after the summon- 

ing of the party in possession, or by the party who 
may have been evicted from the possession under this Part. 

209. The decision of a District Judge in a summary proceeding under this 

, . , . . f l^ave no other effect than that of settling 

marv'proccedTng'. ” ' Possession ; but for this purpose it shall bf 

tinal, and snail not be subject to any appeal or review* 

210. The Provincial Government may appoint public curators for any 


NOTES. 

Secs. 205, 206 and 207.— Tlic \\or<ls "by 
right ill succession” are chosen to describe 
the point of view of the Judge an<l not of 
the interested parties. 11 Boni.T..K. 1308. 
It is not ncccssar>' under S. 205 that the 
succession should be claimed from the last 
dcceaserl proprietor. Consccpiently an aji- 
plication made uitliin 6 months from the 
death of the testator’s \\ idow is wilhin time. 

94 I.C. 588=30 C.W.N. .500. 

See. 208. — Where a person has a remedy 


by way of siiit under S. 208, it is not neces- 
sary for the High Court to exercise its 
power of revision. 1929 N. 317. 

Sec. 209.— There is no right of appeal: 
44 546; or review: 102 I.C. 622=1927 

N. 253 (34 C. 929, Rcl. on) ; but such an 
order is subject to revision. 1927 N. 253. 
But see 1929 N. 317. A person aggrieved 
by an order passc<1 in a snmiiiary proceeding 
under Part VII should seek his rojncd\' by 
a suit an<l not by an application by revision. 

1929 N. 317. 
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Appointment of public 
curators. 



O- . . 

(itso 37 Bom.I-.R. 
and representation 


district or number of districts; and the District Judge- 
having jurisdiction shall nominate such public cura- 
tors in all cases where the choice of a curator is left- 
discretionary with him under this Part, 

PART VIII. 

Representative Title to Property of deceased on succession. 

211. (1) The executor or administrator, as the 

Character and property case may be, of a deceased person is his legal repre- 

ot executor or administra- sentative for all purposes, and all the property of the • 

deceased person vests in him as such. 

(2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh or 
Jaina or an exempted person, nothing herein contained shall vest in an executor = 
or administrator any property of the deceased person which would otherwise 
have pass ed by survivorship to some other person, ■ 

is bindinsT on the estate and on all subse- . 
qiient representatives of the State. 9 R- 
360=133 T.C. 494=1931 R. ^3. The posi- 
tion of the executor of a Hindu is now t^ 
same as that of an English executor. 29 

B. 96. What passes bv survivorship c^- 

riot vest in executor. 27 B. 140; 54 I.C. 
P07; 38 M. 369=25 M.L.J. ,363. As 

recrards nature of an executor’s estate, se^ 

2 B. 388: 8 B.L.R. 208: 22 T.A. 114: 30 

C. 839; 0908) 1 Ch. 123; J933 L. 740. 
The preambles of the Succession 
Act (1889) and the Succession Act (1925) 

both talk of “legal representatives” and 
^'successors,” terms which are not strictly 
applicable to the case of the survivors of a 
joint Hindu family. Accordingly, when a cre- 
ditor. who holds a debt, as a member of 
a joint Hindu family, dies, and the debt 
passes by survivorship to the remaining 
members, the survivors cannot be compelled 
to take out a succession certificate in order • 
to obtain a decree in a suit for recovery of 
the debt. The claimants may very well say, 
that thev represent the deceased person s 
estate and on that right they should be 
allowed to collect the debts with the help 
of a certificate. 1930 A.L.J. 280=1930 A. 
99, Property of joint Hindu family does 
not vest in executor or administrator. 

A 82. As to effect of vesting, see 4 C. 455; 

21 B. 64r>: 27 B. 281; 33 M.L.J. 195; 38 
AT. .SOO. .As to time of vesting, sec 46 M. 
190=43 M.L.J. 486; 24 I.C. 852=37 M. 
175. As to effect of adoption by Hindu 
widow on executor’s powers, see 1927 M. 
782; 1933 O. 555. In a suit by executor 
plea of payment to a third person is not 
valid. 55 I.C. 418. -Administratrix — 
Power to agree to pay time-barred debts of 
the deceased — Liability’ limited to the assets 
of the deceased: see 112 I.C. 740. 

Mahomedan Law. — Under S. 211 the 
executor of a Mahomedan will is placed^ in 
possession of the entire property belonging 
to the deceased testator and not merely of 
a third of the properties over which alone 
he had a power of disposition; (2) while 
the properties are vested in the executor, 
even though it may afterwards be found to 
have been wrongly vested, all acts of the 


300. So tar 

rtTiu reiircsencation are concerned, there is 
no difference between executor and ad- 

io C.W.N. 422. Executor 

even before probate is 
418- See also 1942 

O. W. N. 480. 


ministrator. 10 
represents estate 
taken out. 31 

O. W. N. 4^^. In an application for 
letters of arlministration the Court has 
only to see that the person properly entitled 
to represent the estate of the deceased ac- 
cording to the Succession Act has come to 
Court, and is given the grant. It is no part 
of the duty of the Testamentary Judge to 
consider the question of title to property or 
to determine whether the property for which 
letters of administration are asked for was 
the property of the deceased or not or was 
the joint property belonging to the deceased 
and some one else during his lifetime. A 
caveat cannot be sustained on the 
ground that the property in respect of which 
letters of administration are askcd_ for is 
joint family estate. The caveator is m no 
wav prejudiced, because he has the right to 
file a suit to establish his title to the property 
and. if proper grounds are made out, to 
obtain the appointment of a receiver or an 
injunction against the admmistrator. 42 
Bom.L.R. 1063=1941 Bom. decree 

obtained against a person who is not 
legal representative, is invalid. b K. /-t^— 
1928 R- S3. An executor of a deceased 
lessee is liable to tlie lessor to the extent of 
anv assets of the testator which may have 
coine into his hands, although he may not 
ever have entered into possession of the 
leasehold premises. But an executor who 
enters into jiossession is liable not only to 
the extent of the assets, but personany 

liable for the rent. 165 T.C. 121—40 C. 
W.N. 390. The validity of a decree 
against an executor is not affected by the 
subsequent revocation of the probate. It 
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212. (1) No right to any part of the property of a person who has died 

Right to intestate’s pro- intestate can be established in any Court of Justice, 
pcrty. sinless letters of administration have first been granted 

by a Court of competent jurisdiction. 

( 2 ') This section shall not apply in the case of the intestacy of a Hindu, 
Muhammadan, Buddhist, Sikh, Jaina or Indian Christian. 


NOTES. 

<*xecutc»r in re^oect of siicTi property where 
bnn-a ixde purcha‘;prs are concerned mu^t be 
refrarded as valid. 29 Bom.L.R. 434= 
1927 B. 387. Position of adm{ni*5trator — 
Comparison with English Law. 30 Punj . 
L.R. 503=1929 L. 7.53. 

Secs. 2tl and 21 3.— Executor ohtnininir 
probate — Tf becomes lejral representative of 
testator from time of his death. See 196 
T.C. 837=1942 Pnt. 120. 

Secs. 211 and 216: Tntfst.\t^ succTssroN’ 

Gf^ANT OF admintstration — Efft'ct of- — 

S. 211 merely provides that the e'^tate of a 
deceased person vests in his exccittor or 
administrator as such : these words “as such” 
are important, and show that the vesting- is 
not of the beneficial interest in the property, 
hut only for purposes of representation. 
Tn a case of intestate succession it does not 
admit of any donht that the beneficial inte- 
rest vests in tl^ heir-at-law. and there is 
nothing in the .^iccession Act which limits 
the power of di.sposal of the heir-at-law 
over such estate, merely because a errant of 
administration has been made. Nor does 
the Transfer of Pronerty .^ct make tlie inte- 
rest of the heir-at-law in the estate pro- 
perty which may not be transferred. 

S. 216 and other provisions of the Succes- 
sion .“Xct onfi- pro\*ide for representation of 
the deceased's estate for purposes of acl- 
ministration, and arc not intended to rut 
down the rights of the beneficiaries, T.T.. 

R. n939) 1 Cal. 21=68 C.L.T. 8=43 C. 
W.N. 4=1938 Cal. 714. 

Secs. 211 and 307. — 1933 L. 740=146 

T. C. 515. An administrator lias no autlio, 
rity in law to mortgage the estate »tnder his 
administration even for what is call^-d legal 
necessity. Tt is clear that to validate a 
mortga.gc by an administrator it must he 
proved that the mortgage was executed in 
the due course of administration: it must 
also be shown that he was entitled to mort- 
gage the general estate as distinct from the 
business for which legal necessity is alleged. 
Eurther an executor (unless cxpres<;Iy 
authorised I>y the wilH or an a<lministrator 
is not entitled to continue the business of 
the deceased at alt except for the purjioses 
of winding it up. Tf he <loes continue it 
for any other purj)nse than winding up, it is 
flecmrd to be continued at his own risk. 43 
Bom.I..R. 981. =1942 Bom. 54. 

Sec. 212: I'.xrt VT. — This is an im- 
portant portion which deals with title of the 
property of the deceased. It is only by 
separating these provisions of the law that 
a clear \uew can be obtained of the require- 
ments of the Indian Law as to grants by 

C.C.M.— 000 


the Court in the case of the estate of a de- 
ceased person. By separating the law in 
this matter, the consolidation of those pro- 
visions of the law relating to probate and 
grant of administration which are now con- 
fined in the Indian Succession Act (IX of 
ISfiS^.-and the Probate and Administration 
Art (V of 1881), are rendered possible. 
This renrodures the important S. 190 of 
Act X of 1865 which requires that no right 
to anv part of the property of a person who 
has died intestate can be established in anj'- 
Court without letters of administration. 
The verv important qualification which ex- 
cludes the operation of this section in the 
rase of the tn^r«tacy of Mindus. Mttham- 
madnns, Buddhists. Sikhs. Jainas and 
Tnrlian Christians is based on S. 331 of 
.Art X of 1865 and S. 3 of Act VTT of 1901. 
— (Sfatetueut of Ohiccts a^ud Ri*asntis.y 
.^rr also 1940 Ra»>g. 178. Karen Christians 
are governed hv the Succession Act (1865). 
P»ut Act VTT of 1901 exempts them from 
the operation of this section (old S. 190). 
88 T.C. 609=1925 R. 233. .S-rc 13 C.W.N. 
1190; 4 .A. 192; 19 B. 828; 10 C. 5.54; 22 
C. 788. As- regards the effect of suh- 
S. (1). .P-r also 45 T.C. 862= 20 Bom.L.R. 
175; 36 R. 515=16 T.C. 684=14 Rom.T^.R. 
6-44. Where the .iudgmont-debtor applied 
to have a sale of hi« property in execution 
set aside and on his death his son and wife 
wanted to continue the proceeding, it cannot 
he said that they wanted to establish their 
right to any part of the property of the 
flcccaseel and S. 212 has no application. 11 
P. 424=7.3 Pat.I..T. 457=1932 P. 234. 
.W also 1940 Rang. L.R. 485=1940 Rang. 
178. .Applirahility of section — Mortgage 
suit for sale — Mortgagor dead at the time 
of suit — Letters of a<lministration not taken 
out. effect of. 29 Rom.T..R. 900. There 
is no justification for reading the word “ad- 
ministrators' in a polic\’ of T-ife Insurance 
as including those who are relieved of the 
necessity of taking out letters of administra- 
tion by reason of the provisions of S 212 
(2) 40 C.W.N. 1247=T.L.R. (1937) 1 

Cal . 433. Where the money under a policy 
of insurance on the life of a Hindu is made 
pa\'ai>lc to tlie assorc'l or his “executors^ aH- 
niinistrators, or assigns,” and the assure<l 
dies intestate, the Tnsurance Company will 
he acting within its rights in insisting on the 
production of a letter of administration or 
a succession certificate before pa\-ing the 
money. 40 C.W.N. 1247=T . T.. R'. (1937) 

1 C.-il. 433. 

Secs. 212 and 213. — Suit on mortgage — 
Mortgagee’s rcfirescntativc — Necessity for 
probate or letters of administration. 33 
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213.' (1) No right as executor or legatee can be established in any Court 

Right as executor or lega- ^ Competent jurisdiction in 

tee when established. tJntish India has granted probate of the will under. 

which the right is claimed, or has granted letters of- 
administration with the will or ^ with a copy of an authenticated copy of the 
will annexed. .... 


NOTES. 

Bom.L.R. 1222=1931 B. 547. The section 
lays down the English Law. 15 B. 657 
(669") . S. 213 does not apply to wills made 
by Hindus of the Punjab and relating to im- 
movable propertv situate in the Punjab. 35 
P.L.R. 441 = 1934 Lah. 599. Will— Person 
claiming under, should obtain probate. The 
practice in Bombav High Court: 33 Bom. 
L.R. 1372. See also 134 T.C. 849=1931 
N. 181; 8 O.W.N. 1198=134 I.C. 872. 
The words “this section” in sub-S. (2) of 

S. 213 should be read as the preceding sub- 

section”. 168 T.C. 55 = 1937 S. 84=31 S.L. 
R. II. S. 213 does not appear in Sch. HI, 
and a reference to S, 213 makes it clear 
that S. 57 does not bring within the opera- 
tion of S. 213 of the Act those classes of 
Hindus not covered bv Cls. (a) and (?>) 
of S. 57. 31 S. L. R. 11 = 1937 Sind 84. 

Where, therefore, a will by a Hindu has 
been made at Hyderabad relating to pro- 
perty at Hyderabad, it is not necessary for 
tlie person claiming under the will to obtain 
probate of the will for suing as a legatee. 
1937 S. 84. Unless tlie estate is completely 
administered and no action is necessary on 
the part of the Court, probate shouUl be 
granted. 1928 C. 277. A legatee can 
apply to propound a will only when the 
executor fails to do it. 10 C.VV.N. 864. 
probate includes letter of administration. 
22 W.R. 174; 38 C. 427. Probate is neces- 
sary when the executor or legatee asserts 
his right in any Court or wants to transfer 
propertv, 20 C-T-.J. 148; 38^1. 988—31 

T. C. 431=21 M.L.J. 680; 4o M.L..T. 171. 
Compliance with the section need only be 
before decree and _”ot necessarily l^forc 
institution of suit. 50 C. 49_1923 C. 1 ; 
grant of probate before decree and a^ter 
suit is good cind snfiicicnt* 38 O* o^/—3o 
t A 7 (P-C.). The section does not bar 
defendant from putting forward 'vjll. 87 
I C 534=1925 M. 1110. See also 30 I.C. 
272=18 M.L.T. 129. Defendant can rely 
on unprobated will provided that he does 
not do so in order to establish a right un<^r 
the will. 50 M. 917=53 M.L.J. 709 (Tf. 
B,). The legal heir of a testator m 
possession of his general estate can maintain 
a suit for the benefit of the estate, 

as any other claimant docs not establish lus 
right to the same under the will- \- 

911. Unprobated will can be admitted tn 
evidence for purposes other than to establish 
right as executor or legatee. 21 C.L.J. W 
=20 C.\^^N. 112. .SVc also 1924 M. 67_ 
45 M.L.l. 175 (Executor without getting 
probate can pass possessory title). -See also 

42 C L.J. 280 at 407. Right of manage- 


ment as co-trustee — Probate of will not 
necessary to support such claim.. 105 I.C. 
194=1927 M. 948. As to power of sale, 
24 Bom.L.R. 753=47 B. 21=1922 B. 
392. Where title to certain property as 
debutter is founded on the will in which it. 
is so mentioned, it can only be established 
by probate or letters of administration of 
the will obtained from a Court of compe-. 
tent jurisdiction. Such title cannot be esta-. 
blislicd by merely relying on recitals in an 
unprobated will. 1937 C. 252. The prin- 
ciple eqiialty applies to the case where the 
grant of probate is revoked on application 
of the person applying for probate, for. 
withdrawal of his application for granting , 
probate. The will remains an unprobated 
will. 1937 C. 252. Although the neces- 
sary letters of administration have not been 
obtained before the comniencement of a 
suit, the Court may grant a conditional 
decree and the defect may be remedied by 
suspending the operation of the decree which 
would be passed until letters have been 
obtained. 1930 R. 218. If an executor 
institutes a suit in anticipation of probate 
and subsequently obtains probate, the re- 
quirements of S. 187 (now S. 213) are 
satisfied for the purposes of a decree to 
be obtained. 59 C- 911. Will dealing with 
immovable property in Madras — No probate 
taken — Pecuniary legacy — Claim to main- 
tainabilitv. 128 I.C. 689=1930 M. 956=59 
M.L.J. *596. 

Sec. 213. — S. 213 is not limited in its 
operation only to cases where the plaintiff- 
brings a suit as executor or legatee or even 
to cases where the defendant claims as exe- 
cutor or legatee, extends to all cases where 
it becomes necessary in the suit to decide 
that under the w'ill the right as an executor 
or legatee accrued. It equally debars a 
person who is required to establish the 
legatee’s right merely as a jus tertii for the 
purposes of his defence. The prohibition, 
however, does not extend bejond the ques- 
tion of establishment of the right as exe- 
cutor or legatee. The will can be looked 
into for all other purposes. 46 C.W.N. 

317. A claim or title of a plaintiff to any 
property by inheritance cannot be defeated 
by an unprobated will left bj' the person 
from whom the plaintiff claims to have in- 
herited. In this country intestacy is the 
general rule and unless a valid disposition 
of the property in suit is proved, the plain- 
tiff is entitled to succeed by inheritance. 

The defendant, therefore, should prove the 
will in order to defeat the plaintiff’s claim; 
this he cannot do under the terms of S. 213. 

46 C.W.N. 317. S. 213 does not permit 
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(2) This section shall not apply in the case of wills made by Muham- 
madans, and shall only apply in the case of wills made by any Hindu, Buddhist, ' 
Sikh or Jaina where such wills are of the ’[classes] specified in ’[clauses (a) 
and (6) of section 57]. 


Proof of representative 
title a condition precedent 

to recovery through the 214. ( 1 ) No Court shall— 

Courts of debts from deb- 
tors of deceased persons. 


LEG. REF. 

* In sub-S. (2) of S. 213 of the said 
Act, for the word “class” the word "classes” 
and for the words and figures "sub-S. (1) 
of S. 57” the words, letters and figures 
"Cls. (a) and (6) of S. 57” have been 
substituted by Act XVITI of 1929. Repro- 
duces the corresponding important provi- 
sion in the case of testate succession con- 
tained in S. 187 of Act V of 1865 with the 
important qualification provided for by 
S. 331 of Act X of 1865 read with the appli- 
cation of S. 187 of .Act X of 1865 rend with 
S. 2 of the Hindu Wills Act fXXT of 
1870). (SiatefMCtit of Objects and Reasous.') 

NOTES. 

a will to be proved unless probate is taken 
out where the will is made by a Hindu in 
territories which in 1870 were tm<ler 
Lieutenant-Governor of Bengal. .As in 
1870 Ajmer-Merwara was in the North- 
West I*rovinces and was tinder the admini- 
stration of the Lieutenant-Governor of 
Bengal, a will cannot be proved in the pro- 
vince unless probate is taken out. 1941 A. 
M.L.T. 105. 

Secs. 213 and 214. — The probate of a 
will is operative only as the authenticated 
evidence of the e.xecutor’s title atnl not as 
the foundation thereof, for he derives his 
title from the will itself and the property 
of the deceased vests in him from the 
moment the testator dies. The exccvitor 
before he proves the will can do all acts 
which are incidental to his oflicc, except 
those relating to suits in connection with tlie 
estate. 35 Bom.L.R. 700=146 T.G. 621. 

Sec. 214.— The provisions of Ss. 214 and 
381 are not applicable when the property 
vests in the Crown bv reason of escheat, 
S4 A. 226=136 I.C. 565=1932 A. 220, nor 
to cases of survivorship in a joint Hindu 
family. See 63 Cal. 15. The effect of the 
Succession Act is to make it obligatory on 
the Court to receive certain evidence in the 
form of a succession certificate before a 
decree has been granted ; but failure to f»ro- 
ducc the necessary evidence docs not iTiake 
the decree void. And the execution Court 
has no right to reopen the <lecrce and sec 
if it had been passed after taking the neces- 
sary evidence, though the decree may ha\'e 
been passed cx farte, an<l though a succes- 
sion certificate shoiihl have been ])ro<luced. 
16 Pat.L.T. 99. S. 214 in effect rcrptircs 
the Judge to insist upon certain cvitlcncc 
in support of the plaintiff’s claim before 


passing a decree, but the omission to obtain 
such evidence (succession certificate) can- 
not affect the jurisdiction of the Court to 
try the suit. The omission to obtain a suc- 
cession certificate is a good ground of ap- 
peal. but if a decree has been passed and is 
not appealed from, it remains a valid decree 
and cannot be regarded as a milJitv for want 
of a succession certificate*. T.L.R. (1940) 
Born. 514=42 Bom.L.R. 521 = 1940 Bom. 
28.‘'. S. 214 (1) (6) of the Act applies 

only if the application for execution against 
the debtor of flic deceased is for obtaminpr 
an order for the payment of his debt. If 
the personal remedy under the mortgage- 
deed has become barred by time and the 
mortgagee is simply entitled to a decree for 
sale of the mortgaged property, it is diffi- 
cult to hold that tlic application for the 
execution of the mortgage decree for reali- 
sation of the amount by sale of the mort- 
gaged property is an application to obtain 
an order for tlic “pavment” of his debt. 
No succession certificate is. therefore, neecs- 

VO?'’ ^ . k58 T.C. 885=1935 A. 

8J7. S. 214 applies not only to a suit 
hrouglit by the legal representative of a 
creditor after the latter’s death, but also to 
a suit originally instituted bv a creditor and 
continued after his death bv his legal re- 
prc-icntative who is .substituted in the de- 
ceased creditor’s place. T.L.R. (1940) 
Bom. 514=42 Bom.L.R. 521 = 1940 Bom. 
2S.->. By virtue of S. 211 of the Siicces- 
sion .Act a bolder of letters of administra- 
tion IS legal representative of tbe deceased 
person for all purposes, except in relation 
to property of the deceased which has 
passed by survivorship. He is. therefore 
competent to maintain a suit for the re- 
^verj- of a debt due to the deceased’s estate 
1 he mere fact that he is not an heir of the 
ricceased does not make the grant invalid 
even assuming that the Court before which 
the claim for the debt is made can investi- 
gate the question of the validitv of the 
grant 43 ^W.N. 1218=1940 Cal. 24. 

Icr Rankin, 214 of the Succes- 

sion .-Act IS a restrictive section an<l must Ije 
caret u ly and accurately ronstruc<L T demur 
strongl\- to a contention that arrears c)f rent 
accruing tine in respect of premises com- 
pnsctl m the deccascil’s estate in respect of 
a period suh^cfnicnt to liis death cannot be 
rcco\^*rcti without a sue cess ion ecrtificatc*’. 
*1;^ 1177=1929 C. M (F.H.). 

1 ? certificate is necessary when decree- 
holder dies during execution proceedings^ 
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(a) pass a <3ecree agfainst a debtor of a deceased person for payment of 
his debt to a person claiming’ on succession to be entitled to the effects of the 
deceased person or to any part thereof, or 


NOTES. 

57 T.C. 90?— 764 T.C. 2n4=l9.'^r) Pe<?h. 17. 
Where a Hrcree-hoTrlpr dies diirinqf the r>en- 
dency of his execution annlication. and his 
heir or le<?al renresentative anplies for 
«nb‘5titT’tion of his name fo^ that of the 
deceased derree-holder. the Court cannot, 
on that annlication. rroceed "with the exe- 
cution unless a succession certificate is nro- 
dnced. for such srmlication falls within 
fh<« worrls of S. ?14 Cl') fh") . T.I_.R. 

<'1040') Naj?. 19?^=103R Nae. 52«. But see 
1936 Pe«h. 17. \^0^ere a person «ucceedir»jj 

as heirs l^o a deceased person applies to exe- 
ettte a decree obtained bv the deceased, he 
has to produee a siieressiop certificate as 
reriuired bv S. 214 fh') of the Succession. 
.Act. Tf he has not obtained and produced 
a succession certificate as required by S. 214 
(h'i. the Court cannot proceed upon his 
application and the same has to be dis- 
misse<l. 22 P.L-.T. 94.5. An application 


oTi the part of the successful party in appeal 
in the appellate Court for restitution from 
the unsuccessful party, if that is exprcsso'^l 
in terms of rupees, is one for the recovery 
of a debt. PTenre the heir of an original 
partv cannot obtain stich restitution without 
providincr himself with the necessary succes- 
sion certificate. (194?') 1 M.L'..T. 467. 

W^hether section applies in the rase of 
assismment of decree: see 7 Pat.L.T.^ 27= 
1925 P. 591. The Ic.tiatee of a share in the 
residuary estate has no interest in any of 
the property of testator until the residue 
has been ascertained, and in seekiny to re- 
cover the same a stircession certificate is 
not neces«;ary. 37 C.W.N. 769. A decree 
obtained bv a firm consisting’ of one partner 
only cannot be executed by the son of the 
decree-holder without the production of a 
succession certificate under S. 214 (1) 

140 T.C. 519=34 Bom.L.R. 

for pecuniary legacy unconnected with any 
such property is maintainahle 'Without pro- 
bate. 128 T.C. 689=59 M-L-.T. 596. There 

is nothing in law to prevent a company 
from entering into a contract ^'>1^ a pro- 
poser for life insurance that the company 
would pav the money only to him or Ins 
assign or' to his executor or h.s adminu.- 
trator. Where a Hindu took a whole life 
poliev. and before his death he adopted a bo> 
and also executed a will m his f/''’ 
after him the minor’s estate was taken o\er 
bv the Court of W^ards : Hcfd. the 

Tnsurance Company was justified in calling 
for probate or letters of administration or a 
succession certificate before payment ot the 

amoimt. 1932 A.L..I 1013 ^ pohey of 

insurance especially polio is for 

a definite sum comes within the definition 
of “debt” and a succession ‘^^^tjficate can be 
granted with respect to it. 1942 4-- 

An executor appointed by a will, for \\ nich 


probate need not be an<I has not been ob- 
tained, is not exempted from the require- 
ment of S. 214 to produce a succession cer- 
tificate before be can get a decree for a debt 
due to the testator’s estate. 138 T.C. 494 
= 1933 M. 301. A suit should not be dis- 
missed for non-production of probate or 
succession certificate, as the case may be, 
but the Court should grant reasonable time 
to enable the party to produce it. 134 T.C. 
849 ( I") = 19.31 N. 181. Amount deposited 
in Court under S. 31. Land Acquisition Act- 
— Whether amounts to a debt due to de- 
ceased — .Annlication for succession certifi- 
cate regarding same — Maintainability: see 33 
C.W.N. 1177 (F.B.). In. 21 M. 115, the 
section was held to applv to suits in 
lage Mtinsif’s Court. A minor (I5 I.C. 
408=.36 M. 214) and a legatee (31 T. C. 
446) can apply. Suit should not be dismis- 
«ed. but onportiinitv given to produce certi- 
ficate. 17 M. 14;'24 A. 138: 71 T.C. 840. 
Courts must grant time for production of 
certificate. 29 I.C. 2.34: 56 T.C. 641 = 18 
A.T..T. 514: 27 T.C. 822: 1923 7^. .597; 63 
I.C. 807: 175 T.C. .58=1938 Pesh. 1. A 
suit should not be dismissed for non-pro- 
duction of probate or succession certificate, 
as the case mav be. but the Court should 
grant reasonable time to enable the party 
to produce it. 27 N.T..R. 162, The effect 
of S. 214 is merely that the Court cannot 
pass a final decree in the absence of a certifi- 
cate. The mere fact of the institution- of 
the suit without the certificate will not de- 
bar the plaintiff from producing it before 
the decree is passed. The Court can give 
time to the plaintiff to produce the certifi- 
cate anrl defer passing a decree pending the 
production of the certificate. I. L. R. 
(1939) Bom. 232=41 Bom.L.R. 249=1939 
Bom. 188. Production before decree in- 
sufficient. 38 C. 327=38 T.A. 7 (P.C.); 

99 I.C. 219: 1926 M.W.N. 627. Certifi- 
cate not 'obtained within the time granted by 
trial (Totirt and hence suit dismissed— Certi^ 
ficate obtained at appellate stage cannot have 
retrospective effect. 96 I.C- 478. ^ 
fee 19 C.W.N. 794 infra. There is little 
difference between an Appellate Court giv- 
ing a provisional decree and an Appellate 
(iourt suspending its decree until the suc- 
cession certificate has been obtained. There 
is no doubt that the latter course is within 
its powers, but the former course is also 
w ithi n its powers and in accordance with the 
intention of S. 214. Therefore a provisio- 
nal decree can be passed by an Appellate 
Court allowing the production of a succes- 
sion certificate within a reasonable time. 
1937 Rang.L.R. 396=1937 Rang. 470. When 

tile suit is dismissed for its non-production, 
certificate may be admitted in appeal on pay- 
ment of costs. 30 I.C. 510=19 C.'W^.N- 
794 n; 28 I.C. 383=19 C.W.N. 794. A 
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(Z>) proceed, upon an application of a person claiming to be so entitled, 
to execute against such a debtor a decree or order for the payment of his debt 
except on the production, by the person so claiming, of 

(1) a probate or letters of administration evidencing the grant to him of 
administration to the estate of the deceased, or 

(ii) a certificate granted under section 31 or section 32 of the Adminis- 
trator-General's Act, 1913, and having the debt mentioned therein, or 

(iii) a succession certificate granted under Part X and having the debt 
specified therein, or 

(iv) a certificate granted under the Succession Certificate Act, 1889, or 

(v) a certificate granted under Bombay Regulation No. VIII of 1827 and 
if granted after the first day of May, 1889, having the debt specified therein. ’ 

(2) The word debt” in sub-section (1)* includes any debt except rent, 
revenue or profits payable in respect of land used for agricultural purposes. 


VOTES. 

conditional decree that no execution can be 
taken before its production is bad. 24 I C. 
143; 57 C. 650. 

^Ieaning of Debt. — "Debt”, meaning of. 
See 60 C. 1135=37 C. W. N . ' 769= 1933 C. 
841 (Right of legatee of share of residue 
not debt — No certificate necessary). Debt 
is what is due from debtor and does not 
cover a claim against a person who has 
wrongfully collected a' debt. 43 A. 440= 
60 I.C. 744; means the whole of the debt 
due from debtor and not a part. 33 .A. 327 
=9 T.C. 127. .A,rrcars of rent «lue is debt. 
41 I.C. 84. But sec 75 I.C. 237=1924 R. 
139. Sre also 172 I.C. 166=1937 Pat. 617. 
As to what are debts; see 36 C. 966; 16 M. 
454; 42 C. 10; 11 Q.B.D. 518. See contra 
31 I.C. 904; where in a mortgage suit a 
personal decree is obtained, succc-'ion cer- 
tificate will be necessary. 28 B. 630; 29 M. 
77; 35 C. 767; 96 T.C. 478; but as rcgar«ls 
whether monc\' lent ox\ a mortgage is a debt 
within the meaning of the section, there is a 
conflict of authority, the .\llahabad Higli 
Court holding it is, while the other Court*' 
that it is not. The plaintilY who sues 
for redemption of a mortgage is trying to 
pay a debt and not to recover it and there- 
fore it is not necessary for Inm to produce 
a succession certificate. 119 I.C. 96=1929 
A. 896. S. 214 has reference only to suits 
to enforce payment of simple debts. Suits 
to bring mortgaged property to sale are not 
within its purview, because a mortgage suit 
is really a suit to realize an interest in im- 
movable property. Therefore the heirs of 
a deceased Chinese Buddhist, who dies intes- 
tate, cannot lie compelled to obtain a grant 
of letters of administration or a succession 
certificate before asking the Court to grant 
them a mortgage-decree. 12 K. 690=1934 
R. 309. .^s regards the rights of assignee 

from certificate holder, see 36 A 21=2^ I 
C. 349; 36 A. 474; 42 A. 540=57 I.C. 55- 
35 M.L.J. 666=42 M. 130=48 I.C. 735; 44 
M. 499; 35 A. 74=17 T.C. 486. .\ certifi- 

cate can be grantc<l in respect of part of 
debt: 42 C. 10; 12 I.C. 593; 24 I.C. 593. 


But see contra ^ A. 341=61 I.C. 6. Money 
payable by an insurance company is not a 
debt before it is ascertained. 33 T.C. 157; 
3 L.W. 466. But jcc 35 M. 162=10 I.C. 
263; 50 M. 412=1927 M. 359=52 M.L.J. 

The parties to a proceeding in res- 
pect of claims to a Provident Fund of a de- 

servant are under no 
liability to obtain any succession certificate, 
tlie amemnt vests in them upon the death 

L.W. 575=1940 Mad. 

1 M.L.J. 715. Applicability of 
section to dividends to creditor out of in- 
solvents’ estate: 49 M. 952; 39 M. 192. 

1 addy rent is not del>t. 75 I.C. 237=1924 
R. 139- But see 41 I.C. 84. Insurance — 
Person named in policy not obtaining ad- 
niinistration or succession certificate — Money 
in liands of Insurance Companv not attach- 
able for h... debt. 19.15 R. '271. Monev 
dopositc«I h%- cmidoyce with cmploi'cr as 
security for good conduct— Suit for recovery 
by heir of emidoyee after his death — Suc- 
cession certificate is iiecessarv "Dehr" 70 

Pat.L.T. 777=1939 Pat. 688. ’ 

Joint Hindu Family.— T he words "on 
succession occurring in S. 214 did not oc- 
cur m the old Act. Their ad<lition in the 
present section lias a restrictive and not a 
widening efTccl and the old decisions are still 
appositp. 63 C-. 15. Succession certificate 
IS imperative in a divided family 13 I C 
363; not necessary in case of a'claim bv 
Mirvivors m a joint family: 24 I.C. 93: 1922 
C. 149; 13 I.C. 1-18; 31 I.C 904 ’ 28 I C 
6^=28 M.L.J. 372; 47 I C.^9; 63 C. 
ID; It docs not apply to a Hindu son in a 
joint family suing for a debt due to his 
undivided father, as there is no case of suc- 

survivorship. 26 C.W.N. 

M-L.J. 323 (372); 44 
M 499; 62 I.C. 944=40 M.L.J. 481; 63 

The word ^‘succes- 
sion in S, 214 is inserted to except the case 
where the claim to be entitled to the effects 
of a deceased is based on su^vi^'orship ; it 
can have nothing to do witli the i 4 iiestion 
wheiJicr the person claiming and holding one 
Qt tlie catalogue of documents set forth iu 
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215. (1) A grant of probate or letters of administration in respect of an 

estate shall be deemed to supersede any certificate 
Effect on certificate of previously granted under Part X or under the Suc- 

• ^ * cession Certificate Act, 1889, or Bombay Regulation 

ters of administration. vju 1327 , respect of any debts or securi- 

ties included in the estate. 

(2) When at the time of the grant of the probate or letters any suit or 
other proceeding instituted by the holder of any such certificate regarding any 
sucli debt or security is i^ending, the peison to ^vholn the grant is made shall, on 
applying to the Court in which the suit or proceeding is pending, be entitled to 
take the place of the holder of the certificate in the suit or proceeding: 

Provided that, when any certificate is superseded under this section, all 
payments made to the holder of such certificate in ignorance of such superses- 
sion shall be held good against claims under the probate or letters of adminis- 
tration. 

216. After any grant of probate or letters of administration, no other 

than the person to whom the same may have been 
Grantee of probate or acl; granted shall have power to sue or prosecute any suit, 

^c";'unt';r"ameTevJLd.“''' oj- Otherwise act as represemative of the deceased 

throughout the province in which the same may nave 
been granted, until such probate or letters of administration has or have been 
recalled or revoked. 


NOTES. 

the section is an heir of the deceased or not. 
The status and qualifications of the persons 
so entitled are not to be found in an inter- 
pretation of the word ‘succession”, but in 
the other provisions of the Succession Act 
itself, or the other Acts referred to in S. 
214 under which the grants are made. The 
purpose of S. 214 is merely to make clear 
that no debt to a deceased person can be 
recovered through Court except by a hol- 
der of one of the documents specified, the 
only exceptions being either where the claim 
is made on survivorship, or where it relates 
to rent, revenue or profits payable m res- 
pect of land used for agricultural purposes. 
43 C.W.N. 1218=1940 Cal. .24. Mortgage 
debt — Hindu mortgagee dying intesta e 

Payment of interest to heir— Succession cer- 
tificate— Payment, of interc<t to ^eir— Re- 
cession certificate not obhgatorj 
gor refusing to pay interest 

eate— Clause accelerating period 

tion — Operates — T. P • , Act, - . * j. • 

C W N 628 Succession to impartible raj 

go^^^^ed by the rule of 

decided by the rule on 

the death of the previous holder su” i 
vorship and not by succession ^"e 

ceedin" holder can therefore execute a 
decree“for costs obtained by the deceased 
hllder in a suit for Posi;?ss.on ■•':i‘hout pro- 
ducing a succession certificate. The decree 
for cSsts is onlv a part of the estate. .19 
PatLT 342=1938 Pat. 390. Succession 
to an impartible estate is f 

to be determined upon the 

vivorship, and no succession ^^''^ificate riRd 

be produced when a decree for 
ed by a previous holder of an impartible 
estate is sought to be executed by the suc- 
ceeding holder, the decree for costs forming 


part of the impartible estate. 19 Pat.L. 
T. 424=1938 P.W.N. 449=1938 Pat. 401. 
Quaere . — If it is necessary in the case of 
an impartible estate' holder : 30 M. 454; 38 
C 182; a surviving partner need not pro- 
duce. 17 M. 108; 20 A. 365; 13 C.W.N. 
509. 

Sec. 216. — Executor can maintain suit 
even after death of sole legatee. 2 Pat.L. 
T. 305. As to the scope and operation, see 
39 M. 365=28 M.L.T.. 285=28 I.C. 22; 27 
C. 683; 33 C. 710; 55 I.C. 504. Suit for 
share of legatee: see 15 I.C. 542. The ad- 
ministrator is the only person who by his 
acts could bind the sliares of the other heirs. 
34 I.C. 128=9 Bur. L. T. 236. It is 
doubtful if S. 216 of the Succession Act may 
be regarded as lending anj' countenance to 
the proposition — Once an administrator, al- 
ways an administrator. The moment ad- 
ministration is completed, the purpose of 
the grant will have been fulfilled, and the 
administrator would virtually become func- 
ius officio. It seems only reasonable to 
hold that thereupon the grant would stand 
revoked in effect, if not by a formal order 
of Court. I.L.R. (1939) 1 Cal. 21=68 C. 
L.J. 8=43 C.W.N. 4=1938 Cal. 714. A 
person who has obtained letters of adminis- 
tration can maintain a suit for accounts 
against one of the heirs of the deceased who 
had originally obtained possession of the 
property with a view to collect the rents 
and profits on behalf of himself and his co- 
heirs and who had subsequently set up an 
adverse title in himself. 30 P.L.R. 503= 
1929 L. 753. 

Secs. 216 and 332. — A legatee bringing 
a suit with permission of executor on a pro- 
note to which he was entitled, must produce 
a certificate to realise the monev. 1933 L* 
805 = 146 I.C. 633. 
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PART IX. 

PHOBATE. Tetters of Ao.ministration ano Administration of Assets of 

Deceased. 

217. Save as otherwise provided by this Act or by any other law for the 
Application of Part. time being i„ force, all grants of probate and letters 

ministration of the assets of die" annexed and the ad- 

be made or carr ed o^r as die ca “f intestate succession shall 

this Part. ’ accordance with the provisions of 

CHAPTER I. 

01 « Grant of Probate and Tetters of Administration. 

( ) If the deceased has died intestate and was a Hindu aTi»u 

To whom administration Buddhisl, Sikh or Jaina or an exempted p^- 

may be granted, where administration of his estate may be <^ranted to 

^ceased is a Hindu. any person who. according- to the rides tU 
Muhammadan. Buddhist trihniinr* * •• . , ^ rules tor the dis- 

Sikh. Jaina ’or exempicd deceased V M m the case of such 

P<='-son. f u A be entitled to the whole or any Dart 

of such deceased’s estate. ^ ^ 

be in the diSron orthe Court^’toTanf^f 'fo Iny onfor ‘"mo'ri'oTthem 
deceased ^ "" ‘‘ to a credito'r of the 


NOTES. 

Sec. 217. ^See 36 M. 575=23 M.L.J. 
306. Applications for probate or for Let- 
ters of Administration with tlie will annex- 
ed are not governed by the law of limita- 
tion. Long delay in making such applica- 
tions is. no doubt, a circumstance which may 
be properly taken into account in determin- 
ing the question of the gcnuinone<s of the 
will, but that is about the onl\’ purpose for 
which it is relevant in .such a proceeding 
I.L.R. (193R) _I Cal. 7.^=4! C.W.N. 1204 
. — 1937 Cal. 59.5. /Mtliough in the case of 
intestate succession, it is tlic duty of the 
Court in granting letter.^ of administration 
to consider whether there i.« anj- estate left 
to administer, the principle does not apply to 
an application for pr<i!)atc or Letters of Ad- 
ministration witli a copy of the will anne.v- 
ed. ICven if it were as^umcfl that the prin- 
ciple would apply in the case of testamen- 
tary succession, it would have to be shown 
that the ailministration of the estate ha<l 
been in acconlaiice with the provi.sions of 
the will. The question of a family arrange- 
ment siiper.seding the will wouhl be wholly 
irrelevant in a proceeding for grant of ad- 
ministration. Further, an application can- 
not be rcjectcil on the grouiul that it is a 
devise to secure from the Probate Court a 
decision upon a contested c|iiestion of title 
which might be of use to the jiarties in 
some other litigation, or on the ground that 
rights had been in the meantime created in 
the estate in whole or in part in favour of 
thin! parties. I.L.R. (19.38) 1 Cal 7';— 

41 C.W.N. 1204-1037 Cal. .^05. ' 

Sec. 218. — It is discretionary with the 
judge to grant letters of administration. 42 


A. 189. Fon. (f 

HI, ^ 

C l r re„u>ve<l. c,9 

'n“%spcct "“of” "''«ys^g°Tntcd 

r‘ Bnm.L.R. 257=1936 R ioi 

1929^ Bom.'L.R^.*9^L: 

.livKlcd H,.ul„ family therefore is not 

such a person enlitleil under S 21R ^ 

admmistrafion of the esVatV rif*. h 

oppheants for Ic.iors anTthe s'ta,urof''';nl 

t.tic.rm r poMion'" of 'tim 

cci to a part or the o<itate S6 I P 7^J 

Aer „/m 54 r c 807=5 Pat.C.F.’ \h7 1 9 1.' 
iWo R Fto^ ^ <■'^7 (2) = 

adViiJf# A Mahomctlan will can be 

de^l wifi, although it purports to 

leal will, more than the share over which 

< O'-tator has di.sposing power. If how- 

Thi -Hare i.s disposed of bv 

the \m 1J, the position of the executor with 
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Where deceased is not a 
Hindu, Muhammadan, Bud- 
dhist, Sikh, Jaina, or ex- 
empted person. 


4 

219. If the deceased has died intestate and was not a person belonging to 

any of the classes referred to in section 218, those 
who are connected with him, either by marriage or by 
consanguinity, are entitled to obtain letters of ad- 
ministration of his estate and effects in the order and 
according to the rules hereinafter stated, namely : — 

(a) If the deceased has left a widow, administration shall be granted 
to the widow, unless the Court sees cause to exclude her, either on the ground 
of some personal disqualification, or because she has no interest in the estate 

of the deceased. 

Illustrations . 

(i) The widow is a lunatic or has committed adultery or has been barred by her 

of administration to persons other than h®hs 
in special cases. 24 I.C. 638=7 L.B.R. 
362; 12 I.C. 883=4 Bur.L.T. 129. The 
section deals exclusively with intestacy. 9 
C.L.J. 576. Court cannot join person hav- 
ing no interest. 21 C. 164. Re: succ^sion 
to prostitute’s estate, see 40 C. 
tions of title should not be raised. 50 I.C. 
964; 23 I.C. 296=17 C.W.N. 613. Let- 
ters to the estate of insolvent deceased deb- 
tor may be granted to his creditor: see 9 
I.C. 916=15 C.W.N. 350. On this sec- 
tion. see also 17 C.L.T. 65=16 I.C. 588, 
16 I.C. 453=16 C.W.N. 798. Where 
there are a number of rival claimants for 
the grant of letters of administration, and 
the claim of one of the rivals is admitted 
bv the other claimants, and the applicant 
whose claim is admitted is a fit and proper 
person to be granted letters, letters of ad- 
ministration, would, in the normal course, 
be granted to him, and it is then unneces- 
sary to consider the status of the other rival 
claimants. But where, as between the uval 
claimants inter se, the claim of none of them 
is admitted by tlie others, it is incumbent on 
the Court to determine the status of the 
applicant before letters are issued to him. 
The husband of the deceased is pritna facie 
entitled to the grant of letters of adminis- 
tration to the esta<% of his wife. But when 
his status as husband and his fitness to ad- 
minister the estate are disputed, the Court 
is bound to determine both his status ana 
his fitness. 12 R. 629. 


NOTES. 

regard to the excess will be different in. 
kind from what it would be if the test^or 
had power to dispose of the whole. j”® 
Court of probate has no jurisdiction to de- 
termine anv such question or any other ques- 
tion of title. 175 I. C. 987=1938 Nag. 
173. Questions whether the testator is 
Mahomedan or Christian, his relationship 
and his disposing power over the subject- 
matter of the will are irrelevant in probate 
proceedings. If in fact on such a contest, 
the Court proceeds on the assumption that 
the testator was either Mahomedan or 
Christian, or that he was in a particular re- 
lationship to one of the parties such as- 
sumption do not in any slight 

any presumption thereafter tha^ ffie a s p- 

tions are correct. 175 I-C. 

173. A contest between the sjster and 

an adopted daughter whose " 

dispute in applying for ^^^ters enauiring 
tration would justify the Cou adoption 

into and ^^aUdyt^• 

tu^ of ’the' r^e^pondents in proceedings lor 

letters of Administration being Proved 
letters onlv people entitled to 

they X deceased, the Court 

ir pe” fectiv justified in going into the qn«- 

fans o^’AdSion rn'‘Auch° prfceedingA it^ the 

brother’s daughter for letters 

tion to the estate of the d^eased iq 31 

c'’'’°470=lt3 "Chllftfan widow of 

a reconverted. admi?lt"ra- 

103 r’s. 254 'Ailows the grant of letters 


Sec. 219. — The term “estate is more 
comprehensive than “effects . 6 Moo. P. 

C 76; (1892) 1 Ch. 361; (1903) 1 Ch. 483 
The widow will be excluded if she has mis- 
conducted herself. 1898 P. 126; 1905 P. 
140. She is entitled to citation, 14 P.D. 
23. Special circumstances have to be 
pointed out before joint letters of adminis- 
tration are issued. 2 P. 508. W^here there 
are tAvo persons standing in equal degree 
of kindred to the deceased and equally en- 
titled to administration, the Court has a dis- 
cretion under S. 219, to grant letters of ad- 
ministration to any one of them. The 
Court is not bound to grant joint 
administration to both. 43 Bom.L.R. 770 
= 1941 Bom. 356. . . 

Illus. (i). — The word “adultery*’ in this 
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marriage settlement of all interest in her husband's estates. There is cause for excludiiur 
her from the admimstration. ^ 

w 

(it) The widow has married again since the decease of her husband. This is not 
good cause for her exclusion. 

(Z;) If the Judge thinks pi'oper, he may associate any person or persons 
with the -widow in the administration who would be entitled solely to the 
adminstration if there were no widow. 

(c) If there is no widow, or if the Court sees cause to exclude the 
widow, it shall commit the administration to the person or persons who would 
be beneficially, entitled to the estate according to the rules for the distribution 
of an intestate *s estate ; 

Provided that, when the mother of the deceased is one of the class of 
persons so entitled, she shall be solely entitled to administration. 

(d) Those who stand in equal degree of kindred to the deceased are 
equally entitled to administration. 

(e) The husband surviving his wife has the same right of administration 
of her estate as the widow has in respect of the estate of her husband. 

(/) When there is no person connected witli the deceased by marriage 
or consanguinity who is entitled to letters of administration and willing to act 
they may be granted to a creditor. ’ 

(ff) Where tiie deceased has left property in British India, letters of 
administration sljall be granted according to tlie foregoing rules, notwithstand- 
ing that he had liis domicile in a country in wiiich the law relatino' to testate 
and intestate succession differs from the law of British India. ^ 


Bftect of letters of admi- 
nistration. 


220. Ijetters of administration entitle the ad- 
mini.slralor to all rights belonging to the intestate as 
effectually as it the adminislration had been granted 
at tlie moment after his death. 


Acts not validated by ad- 
ministration. 


221. Letters of administration do not render 
valid any intermediate acts of the administrator 
tending to tlie diminution or damage of the intes- 
tate ’s estate. 


NOTES. 

illustration has not the same limited mean- 
ing given to the offence in the Penal Code. 
1928 M. 797. 

Src. 219 (cl). — Clause (d) does not say that 
those wlio stand in cciual degree of kindred 
are all entitled to be appointed jointly as 
administrators. See 2 1 *. 508 = 4 Pat.L.T. 
251 = 1923 P. 348 (2). 

Sec. 219 (/), Apclication under, bv 

CVeditor-A negations ,niul proof -Evidence. 
— Under S. 219 (/) it is not enough for a 
creditor-applicant for letters of administra- 
tion to merely allege that the deceased left 
no relatives or persons connected with iiim 
by marriage or consanguinity w’ho were 
entitled to letters of administration and 
willing to act, but it is also necessary, as in 
the case of a civil suit to adduce evidence in 
support of the allegation in tlio application. 
Evidence merely to the effect that the <lcceas- 
ed had no wife or children and was not 
married would not be enough. The applicant 

CCM.— 601 




uviuence tnat enquiries nave 
hton made in tho place where the deceased's 
parents originally lived wliich would show 
sylicther the deceased had any relative still 

(1) = 1934 A. 885. 

— ^^■operty vests only 
from the time of the grant. 34 M. 395. If 

the acts done benefit the estate, there is a 
relating back. 31 M. 187; 10 C.L.J. 537 A 

mortgage executed by an administrator aft^ 

an order for grant to liim of letters of ad- 
uunist ration but before their issue is not 

the estate. But where the money 
\as advanced by the mortgagee for the pa^ 
nieiit of the Court-feo payable on tlie leUert 
of administration, he is entitled to get back 
the money, not only the principal but also 
luterest at a rcjisonable rate and the cost of 
realisation 159 I.C. 312 = 1930 P. 41. As 
to scope of section, xee 50 C. 49 = 30 C.L.J. 
Vai7- 20 C.W.N. 833 = 

i \ Boni.L.R. 642=43 

I. A. 113 (P.C.); 31 M.L.J. 227. 
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. Pi-obate jonly to appoint- 222. (1) Probate shall be granted only to an 

cd executor. executoi’ appointed by the will. 

(2) The appointment may be expressed- or by necessary implication, 

Jllustyations. 


cation. 


(t) A wills tliut C be his executor if If will not. If is appointed executor by impU- 


(ii) A gives a legacy to B and several legacies to other persons, among the rest to M& 
daughter-in-law C, and adds “but should the within named C be not living, I do constitute 
and appoint If my wholg and sole executrix. * ’ C is appointed executrix by implication. 

(Hi) A appoints several persons executors of his will and codicils and his nephew 
residuary legatee, and in another codicil are these words: “I appoint my^ nephew- my 
residuary legatee to discharge all lawful demands against my will and codicils «gned of 
difEereut dates. ’ ’ The nephew is appointed an executor by implication. 


Persons to whom probate 
cannot be granted. 


223. Probate cannot be granted to any person 
who is a minor or is of unsound mind, ![♦*••] 


LEG. REF. 

1 The words ^'nor unless the deceased was 
a Hindu, Muhammadan, Buddhist, Sikh or 
Jaina or an exempted person, to a married 
woman without tho previous consent of her 
husband’^ were omitted by Act XVIII of 
1927. 

NOTES. 

Sec. 222. — Under S. 222 no person who has 
not been named in the will either expressly 
or by necessary implication can be granted 
probate of the will. 152 I.C. 124 = 1934 A.L. 
J. 1089=1934 A. 1053. A person who has 
been directed by tho will to perform one or 
more of tho duties involving the function 
of an executor, is an executor af^oimea by 
necessary implication under s. 222. foucii a 
person thougJi not expressly appointed as an 
executor according to the tenor, Md .can ap 
ply for probate. But a person who is gi'cn 
the right to manage the property or to ap- 
point a manager is not an Such 

appointment may not even make him an 
oxicutor according to the tenor. But the 
latter nerson has sufficient interest in the 

etratc the deceased for him to "S^'any 
caveat A caveat can be entered by any 
nerson having or asserting an interest m the 
estate of the deceased person; but he must 
show tl^t he has that interest by 
or otherwise. A title adverse to of the 

testator or to his estate or ^y portion 
thereof is not sufficient to sustain the 
rest. If in a petition for probate by the 
executor according to the tenor, the grant o 
probate will displace any interest to which 
the caveator is othenvise entitled, the latter 
has an interest; ©the^se, he h^ n^t. 
:*.9 Bora.L.B. 490 = 1937 Bom. 397. The dm. 
liuction between the right to obtain » pro 
bate of the and the right 

letters of administration, is 
in a personal right confined to the 
unit cannot devolve upon the heir 

But s. 233 makes it clear that in 

ceitain cases at least the heir of a residuaiy 
legatee had the same right to adimnistei 


after the death of the legatee as the Icgat^ 
himself. 9 P. 698 = 128 I.C- 128 = 1930 P. 
018. As to appointment of executor by 
plication, see 54 M. 260 = 1931 M. 343 — 60 

M. L.J. 264. A will may be in part admitted 
to probate. 1 C.L.J. 109; 3 C.W^.N. 617; H 
A.C. 409. Probate granted to universal le^* 
tee by mistake is ab initio invalid. 6 O.W. 

N. 787. “Member of a firm” appointed 

executor — Probate, to whom granted. 29 
C.W.N. 373 = 1925 C. 605. Court has no 
discretion. 20 A, 189; 21 C. 195; 18 B. 749. 
It is not necessary the testator should bim- 
self appoint executor. 5 Bom.L.B. 639. 
The appointment of executors by necessary 
implication is not favoured by Court : 6 C. 
L.J. 453; 22 M. 345. See also 25 I.C. 820— 
7 L.B.R. 266. As to proof of will iu P^- 
ceedings other than probate, see 26 I.C. 21 
= 18 C.W.N. 1136. A non-testamentary in- 
strument cannot be admitted to probate. 11 
I.C. 152 = 15 C.W.N. 1014. Decision of 
Probate Court is judgment in rem as re- 
gards question of due execution of the wilh 
145 1915 = 29 I.C, 687; 34 B. 69. Ap- 

plication for probate cannot be converted 

one for letters of administration. 41 J. O. 

279. ^ 

Sec 222 (2). — As to executor by implica- 
tion, see 105 I.C. 026 = 1928 C. 164; 102 I. 
C. 194=1928 L. 770. 

Secs. 222 and 224. — Appointment of exe- 
cutor by implication — ^Executor appointed 
by person nominated to so appoint in will. 
"Where a certain person has been appoint- 
ed by the will of the testator to nominate 
an executor and he has done so, it must be 
taken that the person so appointed executor 
has been appointed under the will by neces- 
sary implication. 1934 A.L.J. 596=1934 A. 

804. . ^ . 

Sec. 223. — As to conditional appointment 
of executor, see 56 I.C. 841. As to grant of 
probate to some of several executors and the 
remedy of others, see 45 I.C. 336. No letters 
to bo issued to Administrator-General except 
on application by that officer or any of the 
parties. 34 I.C. 99 = 8 L.B.R. 404. A mmpr 
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“[nor to any association of individuals unless it is a company which, 
satisfies the conditions prescribed by rules to be made by the ‘‘[Provincial 
Government] in this behalf.] 

Grant of probate to seve- 224. When several executors are appointed, 

rai executors simultaneous- probate may be granted to them all simultaneously 
ly or at different times. or at different times. 


illustration. 


A. is an executor of IS^s "will by express appointment and C an executor of it by 
implication. Probate may be granted to A and C at the same time or to A first and then to 
C or to C first and then to .4. 

225. (1) If a codicil is discovered after the 

grant of probate, a sexiarate probate of that codicil 
may be granted to the executor, if it in no way 
repeals the appointment of executors made by the 
will. 


Separate probate of codi- 
cil discovered after grant 
of probate. 


(2) If different executors are appointed by the codicil, the probate of 
the will shall be revoked, and a new probate granted of the will and the codicil 
together. 


Accrual of representation 
to surviving executor. 


226- When probate has been granted to several 
executors, and one of them dies, the entire represent- 
ation of the testator accrues to the surviving executor 
or executors. 


227. Probate of a will when granted establishes the will from the death of 

the testator, and renders valid all intermediate acts of 
the executor as such. 


Effect of probate. 


228. When a will lias been i^roved and deposited in a Court of competent 

jiuhsdictioii situated beyond the limits of the Pro- 
vince, ^vhother ^vithiu or beyond the limits of His 
copy of will proved abroad, ^lajesty s dominions, and a properly authenticated 

cop>' of the will is produced, letters of administration 
may be granted with a copy of such copy annexed. 


LEG. REF. 

2 Added by Act XVII of 1931. 

o Substituted for “Go%-ernor-Geiieral in 
Council’^ A.O., 1937. 

NOTES. 

can bo appointed executor, but no probate 
can be grunted. 18 I.O. 187 ; 5 Eur.L.T. 233 
= 0 L.B.K. 118. As to the elTect of such 
grunt, sec 6 C.W.N. 581; 13 C.W.N. 537; 50 
i.C. 324 = 9 L.B.lt. 180. 

SEC. 224 . — See 27 B. 281; 45 I.C. 231; 20 
A. 189; 32 C.W.N. 729. Words contained in 
a will that “the above five trustees unani- 
mously or by a majority” can do certain 
acts, do not affect the right of one or two 
executors to apply for a probate, wliicli can 
be dono under the law, even if tho other 
executors do not join in tho application. 121 
I.C. 173 = 1930 8. 91. 

Seo. 225 (2). — If probate of a will has been 
granted, probate of a codicil which in effect 
revokes that will cannot be granted until 
probate of the will has been revoked. -45 C. 
W.N. 757. 

Sec. 226. — Unlike in England there is no 
derivative cEocutorship in India. 12 Bom. 


L.n. 423. But if there is the express autlio- 
rity of executor, see , VI C. 375; 26 I. A. 71. 

Sec. 227. — As to tlxe effect of probate, see 
16 I.C. 48=17 C.W.N. 445; 9 C.W.N. 938; 

15 C.W.N. 1021; 24 C. 861; 29 C.L.J. 58. 
TJie grant of probate is a judgment in rein. 

16 M. 380; 11 A.C. 641; 34 B. 589; 145 P. 
L.K. 1915 = 29 I.C. 687 = 60 P.W.R. 1915. 
As to title of executor, see 20 C.W.N. 833 = 
« I.A. 113 = 35 I.C. 323 (P.C.); 49 I.C. 532 
— C.L.J. 58. As to effect of obtaining 
probate, see 16 I.C. 48 = 17 C.W.N. 445. As 
to when estate vests in executor, see 25 C. 
103; 12 B- 621; 27 B. 281; 34 M. 395; 33 
C. 316. The view adopted by the Calcutta 
High Court in respect of wills after 1870 is 
that. On tho executors obtaining probate, 
they immediately become vested by force of 
statute with the whole of the estate which 
belonged to the testator at tlie time of his 
death, or in other words, that the vesting 
takes place on tlxe taking of probate, but re_ 
lates back to the time of the testator’s death 
and to the estate which then belonged to 
him. 59 C. 911. 

Sec. 228. — The real object of S. 228 is to 
dispense with the production of tho original 



4804 


Tse Civil/ Court Manual (Imperial Acts). 


is. 


Grant of administration ^ person appointed an executor has 

where executor has not renounced the executorship, letters of administra- 

renounced. tion shall not be granted to any other person until a 

citation has been issued, calling upon the executor to 
accept or renounce his executorship: 


Provided that, -when one or more of several executors have proved a 
will, the Court may, on the death of the survivor of those who have proved, 
grant letters of administration without citing those who have not proved. 


230. The renunciation may be made orally in the presence of the Judge, or 

Form and effect of renuu- '’‘I ^ writing signed by the person renouncing, and 

elation of executorship. when made shall preclude him from ever thereafter 

QPP^yij'*^? probate of the will appointing him 

executor. x i & 


NOTES. 

will owing to its having been deposited in 
some other Court. The section is merely an 
enabling section and if the Court considers 
that there is a question to be decided relat- 
ing to the validity of the will, such as the 
power of the testator to make a >vill, etc. the 
Court IS bound to try that question before 
enaiMing the executor to act under the wilL 

Lah. 562 = 40 P.L.R. 1064= 
Jd38 349. The judgment of the Court 

of uornicile is binding on foreign Courts. 
(18UG) P. 148; (1908) P. 108. Copy authen- 
ticated by notarial seal is enough. ' 22 C.W. 
N. Tl.*!; 20 B. 607. As to fonn of applica- 
tion, see 61 I.C .513 = 6 P.L.jr. 411. As to 
what is authenticated copy of will, see 44 I. 
C. 106 = 22 C.W.N. 713. A creditor who 
acquires an interest in the estate of the 
deceased after the latter’s death by purchasing 
or talcing a mortgage of a part of the 
estate is only entitled to a general citation 
under s. 283* and not to any special citation 
as provided for in ss. 228 and 235. 41 C. 

W.N. 120. The word ‘^proved” used in s. 228 
was not necessarily intended to be the equi- 
valent of ‘hidmitted to probate,” but to mean 
authoritatively established as being valid 
according to tho law of the place where it 
was made. I.L.R. (1938) 2 Cal. 507 = 1939 
Cal. 237. 


Secs. 228 and 241. — Wliere probate of a 
will of an English testator has been obtain* 
eii in England and the executor who is una- 
ble to come to India to take out letters of 
administration grants a power-of_attomey 
to anotlier to enable liim to apply as liis 
agent, letters of administration ought to be 
issued to the applicant under s. 241 without 
security and not under s. 228. It could not 
have been the intention of the legislator to 
rompel an executor living abroad to come to 
country to take out letters of adrainis- 
^ration personally when lie has obtained pro- 
bate of the will in lus own country. S. 241 
has been read as covering an application for 
l«‘ttcis oi’ jiibiiiiiistrat ion wifli a copy <>f the 
will annexed when the original cannot be 
i/roduci‘d because it is held abroad as the re- 


sult of that Court having granted probate. 
S. 241 cannot be read as applying only to 
the case of an executor temporarily absent 
from tho province. To read S. 241 as ap- 
plying to an application fOr letters of ad- 
ministration mth the original will annexed 
is to disregard the scheme of the Act. I.L.R. 
(J940) Mad. 820 = 1940 Mad. 680= (1940) 1 
M.L.J. 264. 

Sec. 229. — ^S. 229 refers to the grant of 
letters of administration and not the grant 
of probate. 121 I.C. 173 = 1930 s. 91. Cita- 
tion to executor is compulsory. 13 Bom.L.R. 
58; 47 C. 838 = 60 I.C. 974. He is compella- 
ble to accept or renounce. 40 B. 666, Mere 
failure of an executor to appear in Court in 
pursuance of citation issued to him does not 
amount to his renunciation of the executor- 
ship. If lie fails to appear liis conduct may 
amount to renunciation in England, but not 
in India. 1928 L. 470. But see also 18 B. 
123. A renunciation made by an executor by 
a writing in the absence of the Judge need 
not be addressed to tho Court. All that is 
required by s. 230 is that the writing con- 
taining the renunciation must bear the 8ig_ 
nature of the renouncing executor. A state- 
ment expressly declaring refusal to accept 
the responsibility of executor, which is re- 
corded by the Court and signed by the exe- 
cutor is valid to effect a renunciation. 133 
I.C. 286 = 1931 L. 746. 

Ss. 229 AND 230. — EFFECfT OP — It is implied 
by ss. 229 and 230 that an executor who dis- 
putes tho validity of a will appointing him 
as such, must accept or renounce the execut- 
orship under s. 229 before the validity of the 
\\*ill is adjudicated upon on an application 
for letters of administration by another 
person. 16 Luck. 454 = 1941 O.W.N. 653 = 
1941 Oudh 293 (F.B.). Where in an applica- 
tion by one of the executors the chief execut- 
cutors mentioned in the will is not cited, 
Ss. 229 and 230 are likely to make the appli- 
cation infructuous. When such chief execut- 
or is not prepared to renounce his or her 
• lutie‘5, the application without such a person 
is not in order. 1942 A.M.L.J. 27. 

Sec. 230, — *‘Judge” referred to in the 


S. 232] 
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231. If an executor 

Proeeil.ure where execu- 
tor renounces or fails to 
nccept within time limited. 

case of intestacy. 


renounee.s, or fails to accept an executorship within 
the time limited for the acceptance or refusal thereof, 
the will may be proved and letters of administration, 
with a copy of the will annexed, may be granted to 
the pei-son who would be entitled to administration in 


Ortint of administration 

to universal or residuary 232. When 

legatees. 


NOTES. 

section is the .Judge of the Probate Court. 
15)28 Li. 470. Administrator whether can 
renoiuu-e administration — Penouncemcnt 
when can be retracted — KngUsh Law — ^Bom- 
hav TIigli Coiirf: Original Side Rules, r. 600. 
51 B. 172 = 113 r.C. 402 = 1929 B.33. Writ- 
ten renunciation need not be made in Court. 
1928 M’. 797. Intermeddling with the estate 
by jtn executor docs not amotint to accept, 
ance of office. 1928 L. 470. Non-appearance 
is equivalent to renunciation if process has 
been served; so also declining to take out 
probate. IS B. 123. Ser also 1928 L. 470. 
The renunciation must bo in the presence of 
Judge. 35 C. 1.50. As to effect of intermed- 
dling, sse 51 C. 745. See also 27 G. W. N. 
285 = 192.3 C. 444. Renunciaton can be made 
without issue of citation and it cannot be re- 
tracted. 51 C. 745. After grant is made, 
renunciation cannot be withdrawn. 27 C.W. 
N. 285. Under s. 230 once the renunciation 
is validly made, it cannot be I’etracted and 
the renouncing executor is thereby prevent- 
ed from applying for probate of the will 
appointing him executor. 133 I.C. 286 = 1931 
L. 7-!0. Ono of two executors challenging 
genuineness of will does not amount to 
renunciation of office. 94 I.C. 73 = 192(5 M. 
(505. On this section, see aiso 32 C. W. N. 
729. 

*"sKr. 231. — See 40 B. 000 = 30 T.O. 373 = 
1« Rom.Iv.R. 700. 

See, 2.32. — Tho words '‘so much thereof as 
may be unadministered” in the final part of 
s. 2.32 apply only to el. (c) of the section 
and not to the preceding els. (a) and 
(■ft); anfl ‘'a«lministr.ation’' under the section 
means administration under the authority o± 
a Court, 30 S.L.R. 201 = 105 I.C. 202 = 1930 
s. 150. An applie.ation for grant of letters 
of administration under s. 232 should be of 
tlie whol.-i c.stato. A petitioner has no right 
to apply for the administration t>f a part 
only or of just so much of tho property as 
suits his purpose. Limited grants should be 
only those wliirdi fall within the special pro- 
visions containe<l in Cliajiter II of Part TX 
of the Act. S. 2.32, like all the relevant 
sections rif tho Act, is governed by s. 19-1 
and other relevant provisions of the Court- 
Pees Act. Tho application must bo in res- 
pect of tho whole e.stato .and Court-fee must 
be paiil on all the property. 19.30 s. 1.3(T, The 
term “will’* ref< rs to tlie d5sp»>si‘ion and 
not to the original do<*ument. 18 O. W. N. 
527. Universal legatee entitled only to let. 


tors of administration: 19 C. 582; 6 C. W. 
N. 787. Wliero an universal legacy is left to 
more tlian one person, there will be shares in 
that legacy and their shares in tho legaev 
might well^e sp^ified in the will. Where 
the share or one is confined to the movable 
property and a life interest in all the immo- 
vable property except two houses in which 
that person has full estate and the interest 
of tlio other legatee is the reversionary 
interest in all the rest which will vest in. him 
after the death of the former, these do not 
amount to particular legacies or to one par- 
ticular legacy with a ' residuary. It is an 
universal legacy of all the propWtv to two 
persons and any one of them would be a uni- 
versal legatee. 1942 O.W.N. 452. Heir of 
residuary legatee is not entitled to letters. 
31 I'U. 70 — 45 C. 802. Administrator of 
the executor is not a derivative executor. 27 

I. C. S-t9 — 17 M.L.T. 01. IVIiere a v.dll 13 in 
favour of a religious institution and the 
property Ls to be managed bv the Mahant in 
charge, on tho death of s'ucli Mahant. his 
successor is entitled to claim letters of ad- 
ministration with respect to the will. 146 I. 
C. .547=1933 L. 265. Sre aJso 1941 A.M.L, 

J. -12. On this section, see oho 39 C.W.N. 
390 = 1935 C. 154. 

&fc.r.s 232 ANT) 233. — The proba*to Court is 
competent to construe the will and to con- 
sider on the construction whether an appli- 
cant for letters of administration is entitled 
to the letters as the residuary legatee or 
universal legatee. 39 O.W.N. '390 = 1935 C. 
lo4. An application for letters of adminis- 
tration by the sole legatee under the will 
wn.s rejected by the Bistriot Court. She 
filed an appeal but immediately afterwards 
died. Her daughter applied to bo substitut- 
ed m tho place of the appellant. Held, tho 
heir could be permitted to continue the pro- 
ceedings. 9 P. 698=128 I.C. 128 = 1930 P. 
(518. The right to obtain a probate of the 
will and the right to apply for letters of ad- 
ministration are distinct. Tho former is a 
personal right to the executour and cannot, 
devolve upon his heir. But s. 233 makes it 
clear that in certain cases at least the heir 
of residuary legatee had the same right to 
nclniinisf'or after tlie <loatli of the lojyntor^ 
the lejratce himself. 9 P. 69^ = 128 I. C. 
128 = 1930 P. 618. 

Ss, 232-234. — The sole beneficiaries iinrlor 
ri will inifyht very well be roganlofl ns rcsi- 
loj^ntcos, thouph not named Jts such, 



4806 


LS. 23B 


The Civil Court Manttaij (Im:perial Acts). 


(а) the deceased has made a will, but has not appointed an executor, or 

(б) the deceased h^ appointed an executor who is legally incapable or 
refuses to act, or who has died before the testator or before he has proved the 
will, or 

(c) the executor dies after having proved the wilj^ but before he has 
administered all the estate of the deceased, 


an universal or a residuary legatee may be admitted to prove the will, and letters 
of administration with the will annexed may be granted to him of the whole 
estate, or of so much thereof as may be unadministered. 


Right to administration 
of representative of deceas- 
ed residuary legatee. 


233. When a residuary legatee who has a benefi- 
cial interest survives the testator but dies before the 
estate has been fully administered, his representative 
has^the same right to administration with the will 
annexed as such residuary legatee. 


234. When there is no executor and no residuary legatee or representative 

of a residuary legatee, or he declines or is incapable 
to act, or cannot be found, the person or persons who 
would he entitled to the administration of the estate 
of the deceased if he had died intestate, or any other 
legatee having a beneficial interest, or a creditor, may 


Grant of administration 
where no executor, nor 
residuary legatee nor rep- 
resentative of such legatee. 


be admitted to prove the will, and letters of administration may be granted to 
him or them accordingly. 


NOTES. 

and a representative of one of them is. 
therefore, entitled to applv for letters of 
administration. I.L.R. (10.^8) 1 Cal. 75 = 41 
C.W.N. 1204 = 1937 Cal. 595. 

Sec. 233. — Probate cannoit bo granted to a 
minor under this section where minor is sol© 
executor ; proper course is to yrant not 
bate, but letters of administration with 
copy of will annexed according to s. 244 to 



C. 76 = 45 C. 862. ^ ,, 

Sec.S. 233 AND 2.34. — The word ^‘represen- 
tativo” appearing in ss. 233 and 234 should 
not at least in the case of a Hindu be restric- 
ted to a ‘degal ^epre^entative’^ The only 
heir of a residuary legatee, who died after 
obtaining probate but without having fullv 
administered tho estate of the testator, is 
entitled to obtain a grant of administration 
A\'ith a copy of the will annexed (without 
obtaining representation according to the law 
of residuary legatee.) (45 C. 862, Foil.) 
138 I.C. 712 = 34 Bom.L.R. 606 = 1932 B. 270. 


Sec, 234. — Tn an application for the grant 
of letters of administration with a copy of 
the will annexed, the mere fact that in the 
pleas taken by an objector there is no cate- 
gorical denial of the execution of the will bv 
the alleged testator is no sufficient ground 
for dispensing with the formal proof of the 
will as required by law; nor is the fact that 
the document is a registered one. A will is 


ft formal doctiment and before a Court of 
justice can take notice of it, it must be duly 
and formallv proved. 164 I.C. 778 = 38 P.L. 

R. 930 = 1937 Lah. 69. Where a will is put 
forward to defraud creditors, ono of them 
can intervene in probate proceedings. 15 C. 
W.N. 350; 30 T.C. 538. Grant is discretion- 
ary. 1 B.L.R. 3 (19). Residuary legate© does 
not include universal legatee. 94 I.C. 750 = 
1926 P, 356. As to rights of Stranger, see 
1901 P. 42; (19081 1 K.B. 151. Tn the case , 
of a gift to a priest and the residue to the 
idol, the shebait must apply. 50 C. 233. A 
minor legatee cannot be granted letters of 
administration. 5 Bur.L.T. 235=18 I.C. 187. 
■^^’he^e there are also others than minor lega- 
tees, the mother of tho minor cannot be grant- 
ed letters on behalf of the minor legatee. 
(Ihitf,') S. 234 only deals with cases where 
no executor has been appointed or if an exe- 
cutor has been appointed, ho declines to act- 
The section is not applicable when the exe- 
cutor appointed bv the •n'ill is a minor. The 
appropriate procedure in such a case is that 
prcscrihed by s. 244. 54 M. 266 = 1931 M. 343 
= 60 M.L.J. 254. Under s. 234 if a person 
declines to accept letters of administration 
and anv other person is admitted to prove 
the will, the former cannot thereafter turn 
round and contend that after the will is prov- 
ed that he would accept letters of adminis- 
tration. 1942 O.W.N. 452. On this section 
see also 17 C.L.X 66; 40 C. 74 j 27 C.W.N. 
411=50 C. 233 = 1925 C. 160. 
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235. Letters of administration with the will annexed shall not be granted 

to any legatee other than an universal or a residuary 
legatee, until a citation has been issued and published 
in the manner hereinafter mentioned, calling on the 
next-of-kin to accept or refuse letters of adminis- 
tration. 


Citation before grant of 
administratiou to legatee 
other than universal or resi- 
duary- 


To ■whom administration 
may not be granted. 


236. Letters of administration cannot be granted 
to anj' person who is a minor or is of unsound mind, 


f* * ^[nor to any association of individuals unle&s it is a company which 
satisfies the conditions prescribed by rules to be made by the ® (Provincial 
Government) in this behalf.] 


CHAPTER II. 

Op Limited Grants 

Grants limited in duration. 


237. When 


a will has been lost or mislaid since the testator’s death, or has 

^ ^ * ^1 cst r o^ e 1)^^ wrong or accident and not by any 
of testator, and a copy or the draft of the will 

has been preserved, probate may he granted of such 
copy or draft, limited until the original or a i)roperly authenticated copy of it is 
produced. 


Probate of contents of 
lost or destroyed will. 


238. When a will lias been lost or destroyed and 
no copy has been made nor the draft preserved, 
pro?)ate may be granted of its contents if they can be 
established by evidence. 


s. 

a 

in 


LEG.RPIF. 

1 Omitted by Act XVIIT of 1027. 

3Adde<l by Act XVTT of 10.11. 

9 Suh.stitutcd for “Goveriior-denerril in 
Council” by Government of India (Adap- 
tation of Indian Laws) Order, lO.'lT. 

NOTES. 

See, 2.1.5. — AVr 41 C.W.N. 120 noted under 
228, supra, “Next-of -kin” in s. 2.15 means 
person, or set of persons, stnndiTig nearest 
blood relationship to another person. It 
means. In fact, the natural heir or heirs. 1042 
O.W.N. 452. The i.s.suo of notices to the 
noxt of kin to show cause why letters of ad- 
ministration should not be granted to an ap- 
plieant is a suflitdt'nt conipliaiico with the ro- 
quirenionls of a. 235. Where the next-of- 
kin <lcny the validity of the will it amounts 
to refusal to accept letters of administration, 
1042 O.W.N. 452. 

Skc. 2.30. — This section is merely intende<l 
to protect the possible riglit of the next- 
of-kin to effect the administration of the 
estate where no executor has been appoint- 
ed and whore the application is made by a 
mere specific legatee, and it does not relievo 
an applicant for letters of administration, 
oven though ho be a universal or resifluary 
legatee frt>m the obligation to ctill upon 
versioners and to give 'them an opportunity 
of protecting their vested intor.osts in the 


5 


reversion. 1929 P. 385. The Court of Wards 
is not a person and cannot he appointed ad 
ministrator. 25 C. 795; 10 O.W.N. 241; 

Pat.L..r. 347 — 57 T.C. 583. Minors and hi- 
nnti<s are excluded. .50 T,C. 324; 21 C. 211; 
1908 A.W.N. 257; 57 I.C. 383; 86 I.C. 92 = 6 
PL.T. 584; 44 I.C. 138=10 Bur.L.T. 184. 
Wliere there is a conflict of unequal interest 
between the applicants for letters of admi- 
nistration it should be granted to the appli- 
cants having the greatest interest. 46 I.C. 
875. 

2.87. — The tlic 

death” qualify ‘‘mislaid” and have no refer- 
ence to “lost”. 18 O.W.N. 527. Probate mav 
be granted of nuncupative will. 24 B. 8 ; IP. 
:ind D. 151. A person who asks for probate 
of tJio draft of a will must prove that the 
will h.-is been lost or mislaid since the trata- 
tor’s death. 55 C. 482 = 1928 C. 307. 

2. >7 AND 238. — The sections 'ay down 
the rule of proof for cases where the original 
will may have been lost. 26 I.C. 980 = 20 C. 

148. 

— Presumption of revocation. 
(1900) A.C. 604; 3 O.W.N. 617; 13 M.L..1. 
13o. Aa to proving^ tlio oontents of a lost 
will, see Sxiffden v. Lord Leonards, 1 P 
and D. 154; (1903) P. 131; probate can be 
granted of portion of w’ill, when the rest is 
lost or destroyed. 1 O.L..T. 109. Probate 

may be granted if a part of a will is lost but 



4808 


The Civil Court Manual (Imp^iad Acts). [ S , 239 

239. "When the will is in the possession of a person residing out of the 

Probate of copy where ^^jch application for probate is made, 

original exists. who has refused or neglected to deliver it up, but a 

copy has been transmitted to the executor, and it is 
necessary for the interests of the estate tliat probate should be granted without 
waiting for the arrival of the original, probate may be granted of the copy so 
transmitted, limited until the w^ill or an authenticated copy of it is produced. 

240. Where no w^ill of the deceased is forthcoming, but there is reason to 

Administration until will there is a will in existence, letters of 

produced. administration may be granted, limited until the will 

or an authenticated copy of it is produced. 

Grants for ihe use and henefit of others having right. 

241. When any executor is absent from the province in which application 

Administration, with will executor within the province 

annexed, to attorney of to act, letters of administration, with the will 

absent executor. annexed, may be granted to the attorney or agent of 

. . , tlic absent executor, for the use and benefit of his 

principal, limited until he shall obtain probate or letters of administration 
granted to himself. 


Administration, with will 
annexed, to attorney of 
absent person who, if pre- 
sent, would be entitled to 
administer. 


242. When any person to whom, if present, 
letters of administration, wnth the will annexed, might 
be granted, is absent from the province, letters of 
administration, with the will annexed, may be granted 
to his attorney or agent, limited as mentioned in 
section 241. 


Administration to attor- 
ney of absent* pt»rson en- 
titled to administer in case 
of intestacy. 


243. When a person entitled to administration 
in case of intestacy is absent from the province and 
no per.son equally entitled is willing to act, letters of 
administration .may be granted to the attorney or 
affent of the absent person, limited as mentioned in 
section 241. 


244. When a minor is sole executor or sole residuary legatee, letters of ad- 
, , . . ^ ^ . minisf?*ation, with the w’il] annexed, may be granted 

legal guardian of such minor or to such other 

residuary legatee, person as the Court may think fit until the minor has 

attained his majority at which period, and not before, 
probate of the will shall be granted to him. 


NOTES. 

tho contents are proved, therefore, 

all hut tho first page of a will are found to 
])e genuine, and as to the first page the e\*i- 
dence is sufficient to show’ the contents, 
probate mav be granted of the will. 60 C. 
L..T. 304 = 1030 Cal. 674. 

Sf,c. 240. — A Court can order probate of 
the draft of a will in case where the will 
itself is not proved, only if it is proved that 
the draft was prepared under instructions 
from the testator. 106 I.C. 531 = 1028 N. 114. 

Sec. 241. — Section does not apply where 
will lias been proved beyond tho limits of 
the Province. 1905 A.W.N. 251. Court can- 
not grant letters to an attorney who is only 
authorised for a limited purpose. 1893 A.C. 


170; 5 M.I.A. 27; 40 C. 74. The authentica- 
tion of the notary amounts to an affidavit of 
identity of tlie executant. 33 C. 625. Applica- 
bility and eontsruction of section — Executor 
obtaining probate in England and living there 
— Application in India for letters of admi- 
nistration with the copy of will by agent is 
maintainable — Security — Necessity. See 
('1940') 1 M.L.J. 264 = 1940 Mad, 860 under 
S. 218, supra. 

Sec. 244. — This and the next two sections 
do not allow a grant to the guardian of a 
minor who is not executor or residuary 
legaJee. 36 I.C. 266. When a minor exe- 
cutor is appointed then it is open to his legal 
guardian, or suck other person as may seem 
to the Court fit, to have the letters of admi- 
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245. When there are two or more minor executors and no executor who 

AdTninistration. during ■, attained majority, or two or more residuary 
minority of several exc- leffatees and no residuary legatee who has attained 
cutors or residuary legatees, nia.iority, the grant shall be limited until one of them 

shall have attained his majority. 

246. If a sole executor or a sole universal or residuary legatee, or a parson 

Administration for use "^'ould be solely entitled to the estate of the intes- 

an^ benefit of lunatic or accorainpf to the rule for the distribution of in- 

minor. testate’s estates applicable in the ease of the deceased 

^ minor or lunatic, letters of administration, with 
or without the will annexed, as the case may be. shall he granted to the person 
tc whom the care of lus estate has been committed by competent authority, or 
If there is no such person, to such other person as the Court may think fit to 
appoint, for the use and benefit of the minor or lunatic until he attains majoritv 
or becomes of sound mind, as the case may be. 

247. Pending any suit touching the validity of the will of a deceased per- 

Administration pen/iente any probate or any 

Hte. grant of letters of administration, the Court may 

appoint an administrator of the estate of such deceas- 


NOTES. 

lustration issued to him. And before let‘e 7 ^ 
of administration can be granted to 
a_ legal guardian of a minor, the legal guar- 
dian must apply to be appointed the minor’s 
guardian for tho purpose of enabling him or 
her to obtain those letters of administration 
for the use and benefit of the minor. 54 M. 
„fifi_60 Ar.Tv-.T. 2fil. Wniere a minor is the 
sole person who can claim to he ati AxoruVor 
to a ivill and his legal guardi.an applies for 
grant of probate, letters of administration 
w-i‘h the will annexed eon be granted to him. 
Tho application for probate by tho minor 
which is Tinsustainablo in law can be allow- 
ed to bo amended into one for letters of ad- 
administration even on appeal. l.Tl T.C. .S.*??) 
— T^. 220. The Court of ^Vards is not a 

legal guardian: 25 C. 795: but a nominee of 
tho Court of Wards may be. 10 C.W.N. 241 : 

1 Pat. Tv. T. 30-t. Wlien the adminis‘ ration 
determines, /Tie erfmfnis/ra/io dtiren-//i minori 
nefote may be called to account. 13 C.W.N. 
5.37. The period of minority applies to all 
persons whether domiciled or not. 21 C 
Oil; 34 C. 700. 

Secs. 244 to 240. — Kone of Ps. 244 to 246 
allows a grant of letters to the guardian of 
a minor wlien he is neither an executor nor a 
re.^idnary legatee. Tf the estate is mainly 
movable. letters of ntlrninistration need 
not bo obtained. Proceedings for letters of 
adininistr.ation shoidd not bo lengthened bv 
entering into rmestions diffictilf to deterniine 
in such proceedings. 30 T.C. 200 = 10 Rur.L. 
T. 107. 

Skc. 240, — (See niff, notes under Ss. 23.3 
and 244. ftitpra, S. 217 of the Act of 180.51 
does not deal with tho case of minors. S. 33 
of the Act of 1.S81 does. As it appears to be 
merely census omissus and the provision is 
in accordance with actual practice, the lan- 
guage of a. 33 of the Act of 1881 Ims been 
adopted. — (Statement of Objects ancl Rea- 

CC.M. — 602 


sons.) Under the Act a person who is a 
minor is not entitled to a grant of adminis- 
tra ion. An application for administration 
durente mtnore aefate by a person as guardi- 
an of the minors until the cider of them at- 
tains maionty can only be made under s. 246. 
under that section before a grant can be 
made, it must be shown that the minor or 
minors are solelv entitled to the estate of the 
intestate. 31 Bom.Iv.R. 090=1929 B 397 
Tlie application is to be made in the name 'of 

5 736; 1908 

A.5\.N. 2.>/. VThoro no such guardian is 
appointed, a grant to *'such other person” 
does not extend the period of minority to 

^^•^-'••7- 450. A natural mother 
IS the proper person to administer estate on 
bolinlf of her son who has been adopted and 
IS lunatic in tho absence of anv one else 
bettor qualified to do this. 1933 R. 128 
IWiere the cumtor of a lunatic applied on 
behalf of the lunatic for letters of adminis- 
tration m respect of joint family property 
got by the lunatic ns the sole surviving 
member in the .joint Hindu family by survb 
vorship, held that the letters of adminis- 

T C «ppli>aut. 163 

T.U 129 — 38 Bom.Tv.T?. 257 = 1936 B. 191 

PR.\rTiCE AXP Procedure. — The correct 

procedure under S. 246 is that there shoxdd 

bo two applications. (5) to be appointed ns 

tlie^ proper person to represent the lumfir- 

and fii) for the grant of letters. But whe?e 

a person applies only for grant of letters, the 

i fi’" ^ ‘o and does 

not .ifTect the ment. 1933 R. 128 = 144 I.C. 

Court must be satisfied 
of tho necessity and will appoint one onlv 

't proper to do so. 13 C.U. 

;I: 7J>7. The special 

giound for such a grant may be that there 
IS no nno to hold assets or give discharges. 

10 C.L.J-. 263; 2 P. and D. 85 j the functions 
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ed person, who shall tave all the rights and powers of a general administrator, 
other tlian the right of distributing such estate, and every such administrator 
shall be subject to the immediate control of the Court and shall act under its 
direction . 


Grants for special purposes. 

248. If an executor is appointed for any limited purpose specified in the 
T>- i, * T -x ^ will, the probate shall be limited to that purpose, and 

pose specified in -will. should appoint an attorney or agent to take ad- 

ministration on his behalf, the letters of administra- 
tion, with the will annexed, shall be limited accordingly. 


249. If an executor 

Administration, -with will 
annexed, limited to particu- 
lar purpose. 


appointed generally gives an authority to an attorney 
or agent to prove a will on his behalf, and the autho- 
rity is limited to a partictilar purpose, the letters of 
administration, with the will annexed, shall be limited 
accordingly. 


250. Where a person dies, leaving property of which he was the sole or 

Aclmmistration limited to trustee, or in whieTi he had no beneficial 

property in which person nuerost oil his own account, and leaves no general re- 
has beneficial interest. presentative, or one who is unable or unwilling to act 

as such, lettei s of administration, limited to such pro- 
perty, may be granted to the beneficiary, or to some other person on his behalf. 


* 

251. When it is necessary that the representative of a person deceased be 

made a party to a pending suit, and the executor or 
person entitled to administration is unable or unwil- 
ling to act, letters of administration may be granted 


Administration limited to 
suit. 


NOTES. 

of such an administrator terminate on the 
flate of final <lecree, (1S04') P. 2fi2: 10 C. 
"W.N. 566; 28 C.W.N. 576; thereafter he 
can be sued as g«u.S2-exeoutor de son tort if 
he continues in possession. 3 M. . 

C. 576; 31 C. 628; 15 C.W.N. 832. Posi- 
tion analogous to that of a Receiver. 44 1- 
037. Where an in.iunction is neccssarv', the 
aggrieved party should ask for thcappoin.- 

ment of administrator pendente hfe fo 
charge of the entire 

27 TO 017 = 19 C.W.N. 205; posdtoyi of an 
admini.<f 1 rntor pendente lite. 35 Bom.L.R. / 00 
= 1933 B. 342. (Appointment, Buies 
inir.') On this section, see also 1935 K. ..sn. 

Sec ‘’48. — The same remarks apply as m 
the case of Ss. 242 and 243 .— (Stateinont of 
Objects and Treasons.') 

Sec. 230 . — See 37 Bom.L.R. 300. The sec- 
tion applies to cases of dedication to idols. 
12 C. 375; 9 I. A. 86. For the case of mutt 
properties, sec 16 C.W.N. 198. As to 
effect of such grant, see 3 Bom.L.R. 4.S4 ; 
(1894') 1 Oh. 707. The section is not concern- 
ed with the subseciuent or ultimate devolu- 
tion of property of which the deceased was 
a trustee. After the death of the trustee, his 
heirs mav derive benefit from the propert> 
of which 'ho was a trustee, but that is no har 
to the applicabilitv of the section becau-e so 
long as the tiaistee is there, “he has no be 
neficia! interest on his own account. 


Bom.L.R. 576 = 55 B. 795 = 1931 B. 428. A 
mobiint is not the owner of mutt property. 
Hence on his death, his successor cannot ap- 
ply for letters of administration. Letters 
should not be granted when the object of 
the applicant i.s only to fortify his position 
in a suit which is likely to be instituted. 16 
T.C. 588 = 17 C.L..T. 65. The word “estate” 
inv.ariably denotes the property and credit of 
a decon.sed person. 16 I.C. 453 = 16 C.W.N. 
798. To administer the estate of the mutt 
in succession to a deceased mohunt, an ap- 
plication for letters of administration is 
outside the scope of the Act. 16 C. W. N. 
798. Section applies only to property in 
wh.ich person had omiership so as to consti- 
tute it a portion of hi.s estate, although he 
held in trust. 16 C.AV.N. 798. "Where cer- 
tain policies effected on the lives of indivi- 
dual partners out of the partnership funds 
.and for the benefit of the partnership have 
been found to be partnership property and 
one partner died leaving no general represen- 
tative of his estate, the remaining partner 
can apply for a grant limited to the policies 
of the deceased. 33 Bora.L.R. 576 = 55 B. 
795 = 1931 B. 428. 

Sec. 251. — A grantee ad idem is appointed 
to represent the deceased in the litigation 
and is a party to the suit. A District Judge 
cannot act under tliis section if the deceas- 
ed had no fixed place of abode in his dis- 
trict. 17 B. 689. 
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P^rty in such suit, limited for the purpose of representing 
t «ther cause or suit .vhieh may be com- 

?ther Court between the parties, or any other 

or suit, and until a final 

decree shall be made therein and carried into complete execution. 

252. If, at the expiration of twelve months from the date of any probate 

or letters of administration, the executor or adminis- 
trator to whom the same has been granted is absent 
from the province within which the Court which has 
granted the probate or letters of administration exer- 

, . • 1 , ciscs .iurisdiction, the Court may grant, to any person 

whom It may think fit, letters of administration limited to tlie purpose of be- 
coming and being made a party to a suit to be brought against the executor or 
administrator, and carrying the decree which may be made therein into effect. 

253. In any case in which it appears necessai*y for preserving the property 

Administration limited to f. Person, the Court within whose ,iuris- 

coUoction and preservation diction any of the property is situate may grant to 
of deceased^s property. ^03' person, whom such Court may think fit, letters of 

^administration limited to the collection and preserva- 
tion of the property of the deceased and to the giving of discharges for debts 
due to his estate, subject to the directions of the Court. 

254. (1) When a person has died inte.state, or leaving a will of which there 

IS no executor willing and competent to act or where 
the executor is. at the time of the death of such per- 
.‘^nn. re.^-ident out of tlie province, and it appears to the 
Court to he necessary or convenient to appoint some 
person to administer the estate or any part thereof, 
other than the person who, in ordinary circumstances’ 
would be entitled to a grant of administration, the Court ma.v, in its discretion’ 
having regard to consangninit.v, ainonnt of interest, the safety of the estate 
and prohabilit.v that it will be properly administered, appoint such person as it 
thinks fit to be administrator. 

(2) Tn every such case letters of administration may be limited or not as 
the Court thinks fit. 


Appointment, as adminis- 
trator, of person other than 
dne who, in ordinary cir- 
cumstances, would be en- 
ministered. 


NOTES. 

Sec. 2 . 54 . — Very extensive power.s confer- 
red. 21 C. lfi.3. .Vee nlvr) 2 P. SOS — 1023 P. 
348 (2). The perishable nature of the estate 
is one such circumstance. 57 I.C. 58.3 “5 Pat. 
Ii..T. 347. A per.son entifle«l to a grant in 
Some otlier character cannot come under the 
a6otion of his nominee. 3 P. & T). 207. Court 
cannot aasocia'^c stranger with person wlio is 
entitled. 12 Bur.T^.T. 30; 21 C. 104. Tlic 
more bad character of the executor is no 
ground to exen-iso yiowers utuler the section. 
3 P, & I). 48. Comfietcnoy and willingness 
of executor is ‘o be determined with refer- 
ence to the time 'vlien the Court is to decide 
tho question. 1028 RI. 707. Application 
must ho bona fide, 18 l\r.T...T. 1.58; 12 C. W. 

N. 747, Letters of administration canno‘, bo 
granted to a minor. His legal guardian can 
get them if the minor is the sole residuary le- 
gatee or if the minor is a universal rcsiduaiw 
legatee claiming the wliolc estate. An ap- 


plication for such grant must be made on be- 
half of the guardian and not on behalf of the 
minor through the guardian. 57 I.C. 583 = 5 
Pat.L.T. 347. The term ^Hegal guardian'' 
means a guardian appointed under the Guar- 
dians and Wards Act. A grant of probate, 
though discretionary, would bo improper if 
refused to a person having the largest inter- 
in the estate, except where the estate is 
hholv to siifler irredeemable loss at his hands. 

I.C. ;>8<.. Ss. 244 to 246 do not authorise 
the grant of letters to tho guardian of minor 
who IS neitlioT an executor nor a residuary 
loffAtco, Ji(y 200, rionsiflcration ffoverti- 

mg appointment. 40 C. I.. .T. 24. Consan- 
guimly of the administrator as ivell ns tJie 
safety of the estate should be loohed to. 1025 
C. 178. Ailministrntor penrJente life must 
I>ay court-fees on the grant. Tu such a caso 
rightful party is entitled to grant free of 

payment on termination of proceedings. 1026 
K. Sf). 
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Grants with exception. 


[S. 256 


Probate or administra- ^enever the nature of the case requires 

tion, Avith will annexed, sub* exception 06 made, probate of a -will, or 

joct to exception. letters of administration with the will annexed, shall 

be granted subject to such exception. 


A cljiiinistration with crx- 
eeption. 


256. vv henever the nature of the case requires 
that an exception be made, letters of administration 
shall be granted subject to such exception. 


Grants of the rest. 

257. Wiiencver a grant with exception of probate, or of letters of adminis- 

j . . X X- tration, with or without the will annexed, has been 
of rest. made, the person entitled to probate or administration 

of the remainder of the deceased’s estate may take a 
grant of probate or letters of adniini'-tration, as the case mav be, of the rest of 
the deceased’s estate. 


Grant of effects nnadminisfered. 


258. If an executor to whom probate has been granted has died, leaving a 

part of the testator’s estate nnadministered, a new 
reT'>rosentati\e mav be appointed for the purpose of 
administerinor siieh part of the estate. 


Grnnt <jS effects 
ministrated. 


unad- 


NOTES. 

Rkc. 2.'55. — The probate Court is concernefl 
only with tlie proof of the due execution of 
tlio will. The .Tudgro has no .inrisdiction to 
go into the question of validitv of the pro- 
visions of the will nith roferenre to TTindu 
Txfnv under s. 255. R. 2.55 deals with those 
cases oidv wherein eertain properties have to 
he exeepted from the letters of administm- 
tion for special reasons. ICS T.C. P. 

T.. P. 8n.'l = TP.'*,6 L. .378. Where words or 
<'lauses are introduced into the will by Tnis* 
take, the Court can omit thom. 4 P.P. 08: 1 
C. T.. .T. TOO. See aUo 15 C. W. N. 1014. Ro 
also offensive matter. 2 P. & P. 2.51. 'No 
exception can be made when the whole 
estate vests in the executor under s. 211. 
0 P. 400; 5 C. 2; 3l C.W.N. 174 = 103 T. C. 
692 = 1027 C. 6.54. 

Reo.s. 255 .\Kn 211. — Wliere the* apf lican*^s 
for probate along with others are made the 
sole executors under a nnll and the entire 
estate vests in them under the statutorv 
pro\nsions of s. 211, probate limited to part, 
of the estate could not be granted to the 
applicants bv the exercise of powers under 
B. 255. 1042 O.W.N. 480. 

Rfc.s. 255 TO 257. — The case of a person 
who obtains property by survivorship is not 
expressly provided imder the Succession .\c^ 
n‘‘2.5'). and by reason cf ♦he ex])res3 words 
of s. 211. as the title in executor or adminis- 
tr.ator ordinarily appointed under the Rtic- 
rcssion Ac^ wo^dd nof cover the property 
whioh has passed to a third person by survi- 
vorship, it is open to the person to whom 


such property has so passed to come to Court 
and to api>ly for letter.s of administration 
^vith exception as mentioned in ss. 255 to 257 
of the Act; mid iu.st as a beneficiary is enti- 
tled to apply for limited grant under 
s. 2.50, whether there is a utII or not, a 
poi-.son to whom <'oparcenary property has 
passed hy survivorship has the right to ap- 
ply for representation under s. 2.5.5 or 256, 
as the case mav be. .37 Bom.L.R, 300. 

Rkp. 2.56. — In tht‘ case of Hindus, excep- 
tions are not allowed save under circumstan- 
ces of special nature. 6 C. 483; 6 B. 460; 5 
C. 2. Sre a7.<tn 2 T*. .508. 

Rrr* .257 .- — The grant under this sec*’ion is 
called ‘*praiyf oeterortt-m.** "Wliere a limited 
grant- has been made the next-of-ldn are 
entitled to take out administration of the 
rest. 4 Pat.Ix.T. 251; 2 P. 50.8 = 1023 P. 130. 
Partial grant of letters of administration — 
Pre.sh application should relate in the entire 
estate — Need for issuing citation to next-of- 
kin. 31 C.W.N. 874 = 1027 C. 654. 

Rfc .2.58. — This deals with de honis nnn- 
ftdministrafits and is to prevent the estate 
being unrepresented. 12 B.Tx.R, 423. As to 
when and to whom the grant is to be made, 
.9ee 1023 B. 216; 23 C. 576; 15 B. 306. 6 C. 
W.N. .581. Tn 10 C.W.N. 432 a presumption, 
that the estate must have been fullv admi- 
iiisered was raised from the fact of 20 years 
elapsing from the death of the testator. Tlie 
word ^'may’^ is not merely permissive, but 
directory. 12 B.Tx.T?. 423. As to such a per- 
son’s rights and liabilities, see 20 B. 96; 25 
C.W.N. 332; 9 C.L.J. 383. 
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259. In granting letters of administration of an estate not fully adminis- 

Bul^s as to grants of Court shall be guided by the same rules as 

effects unadministered. ^PPy ^ to original grants, and shall grant letters of 

administration to those persons only to whom original 
grants might have been made. 


260. When a limited grant lias expired b^-- efHux of time, or the happening 

of the event or contingency on which it was limited, 
and there is still some part of the deceased’s estate 
unadministered, letters of administration shall be 
granted to those iiersoris to whom original grants 
might have been made. 


Administra,tion when 
limited grant expired and 
still some part of estate un- 
administered. 


CHAPTER III. 

Alteration and Revocation of Grants. 


261. Errors in names and descriptions, or in setting forth the time and 
Atn .. 4 . ..... 1 *- place of the deceased’s death, or the purpose in a 

fiod by Court! ^ ' limited grant, may be rectitied by the Court, and the 

grant of probate or letters of administration may be 
altered and amended accordingly. 


Procedure wlierc codicil 
discovered after grant of 
administration with wiU 
annexed. 


262. If, after the grant of letters of administra- 
tion with the will annexed, a codicil is discovei’ed, it 
may be added to the grant on due proof and identifi- 
cation, and the grant may be altered and amended 
accordingly. 


Hevocatioa or annulment 
for just cause. 


263. The grant of probate or letters of adminis- 
tration may be revoked or annulled for just cause. 


NOTES. 

Sec. 209. — Sec 42 I.C. 08 = 11 Bur. L. T. 
229. 

Sec. 260 . — See 32 I.C. 550. 

SEC. 261 . — See 4 C. 582; 27 C. 5; 20 C.L. 
J. 148; 1901 Prob. 191; 1902 Prob. 234. 

Sec. 203. — Section is exhaustive and not 
merely illustrative. Sec 94 I.C. 329 = 7 L. 
270; 1920 L. 352. See atvo 1941 Kang.L.R. 
.170 = 1941 Kang. 259; 109 I.C. 243; 30 C. 

IV.N. 507. But Court lias iiilicreiit powers 
to witlulraw order for grant to prevent abuse 
of process of Court, 7 Lah. 270 = 94 I. C. 
329. Tho rule followed in England is that 
if a partj' is cognisant of tlie proceedings 
for probate or letters of administration and 
chooses to stand by and allow tlio proceedings 
to bo concluded in Ms absence, he will not 
he allowed to come in afterwards and have 
the grant revoked or the proceedings reopen- 
ed. Tho law in India is substantially tlio 
same on this point as in Englan«l when the 
situation is not complicated by the existence 
of an infant or of a part/an/js'/iin beneficiary. 
l.E.R. (1941) 2 Cal. 1=45 C.W.N. 739 = 1942 
Cal, 283. Where letters of administration 
have T)een wrongly granted the proper course 
is t») ai>ply to the Court which granted the 
letters to revoke tho same. The gr.nnt of let- 
ters HO hmg ns it subsists is corudiisive evi- 
dence as regards the proper execution of tlie 
will and the legal character conferred on the 


administrator. 110 I.C. 452 = 1929 L. 483, 
Gnmt continues till revocation. 34 C.L.J. 
457 — 00 I.C. 822. Court not functus officio 
utter making the grant. 37 A. 338. Whore 
a 1 proceedings are legal, probato not revok 

C.L.J. 91; 14 C.W. N 
1008 . ihe explanation of “just cause” is ex 
haustivc. 40 C. 50; 37 C. 387; 7 L. 270. 
An upi>lication for revocation of a grant of 
letters of administration or probate by a 
party, who contested the order at tho time at 
wlucU it was made is on an entirely different 
footing from such an application made by a 
party, who was a stranger to the proceed- 
ings, which led to the making of the order 
and had no notice of them. In the former 
case, tlio matter is pjt?na facie res judicata 
JUS between the parties. It is an elementary 
principle (hat where a party had an oppor- 
tunity to put forward a particular just cause 
and haci not chosen to put it fonvard, ho 
cannot be hoard to agitato the same cause 
later. The real question is whether the 
party app^Mng for re\'ocation had an oppor- 
tunity, before the grant was made, of urg- 
ing the very grounds he now puts forward 
or wiietlier ho urges any now grounds that 
liavo arisen since he had that opportunity, 
winch ho refused to utilize. The phraie 
‘ new ground^’ docs not mean additional evi- 
dence on old grounds. It is meant to cover 
contingencies quite different in character 
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NOTES. 

from the mere discovery of evidence, which 
if it had been available before, might have 
induced the Court to take a different view. 
Where there is an allegation of fraud as a 
ground for vacating the rder, the fraud ; 
proved must be extraneous to eveything 
which has been, already adjudicated upon by 
the Court. Subject to the rule relating to 
new grounds, the only otlier way in which 
the grant can be attacked by a party who 
contested the order at the time it was made 
and who relies on fresh evidence merely, is 
by bringing his application within the com- 
paratively narrow limits of an application 
for review. 1939 Kang.L.R. 001 = 1939 Rang. 
215. See also 1939 Cal. 718 = 43 C.W.N. 1193. 
A defendant in a mortgage suit died pending 
that suit. Although the plaintiff in that suit 
asked the executors of the wall of the deceas- 
ed to got themselves substituted in the suit, 
they took no steps. Thereafter an applica- 
tion was made in that suit for the appoint- 
ment of an administrator ad litem and cita- 
tions were issued on all the executors. They 
did no:, appear and an administrator ad li- 
tem, was appointed. The executors, then ap- 
plied for a revocation of this grant of Letters 
of Administration and also for a grant 
of probate to them. Held, that no just cause 
was shown to exist witliin the meaning of s. 
203 for the revocation of the grant of Letters 
of Administration but that the executors 
could bo given a supplementary grant of 
probate keeping the grant to the Adminis- 
trator ad litem in tact in accordance witli 
the Kaglish iiractice. 43 C.W.N. 1193 — 

Cal. 7la. S<c also 43 C.W.N. 739 = (1942) C. 
2«3. As to locus to apply, -see O.C. 400; 

17C.W.N. 1141; 17 M. 373 ; 29 I.C. 082 ; 30 O. 
W.N. 517. lie the right of tlie Cro\^,^ on 
period of limitation for applying; 0 C. ^07; 
23 C.L.J. 82; 40 M.L.J. 383; but acquics- 
cence and delay will stand in the 
Court allowing matters 

180; 24 C.W.N. 354; 51 I.C. 593; 19 C.W.N. 
882 21 C.L.J. 555; 1900 P. 56. Though 

there is no fixed time during wliich an appli- 
cation for revocation of a probate might be 
made, even if there may be no acquiescence, 
a person may be debarred by long de- 
lay in making such application. 35 
C. W. N. 387. Mere delay in applying 

for revocation of probate is immate- 
rial if it does not lead to an inference of 
waiver. 35 C.W.N. 508 = 1931 C. 717. Under 
s. 203 the iJower to revoke a grant is discre- 
tionary and “just cause'’ as defined in^ tlm 
section is discretionary'. 35 Bom.L.R. 708 — 
1U33 13. 370; 78 C.L.J. 383 = 1942 Cal. 230; 
30 Bom.L.R. 938 = 1933 JB. 409. The validity 
of a decree against an executor is P-of 
ed by the subsequent revocation of the pro- 
bate. It is binding on the estate 
subsequent representatives of the ‘ 

300=133 I.C. 494 (2) = iy31 
to revoke is discretionary. 88 

r. 230. A mis-statement as to the of 

tho death of the testator is no Sjouna tor 
revocation. {Ibid.) When a just cause is 
made out, it is not left to tho discretion of 


the Court to revoke or not to revoke the let- 
ters of administration. 1929 P. 385. Con- 
cealment of material fact would be a good 
ground. 6 L. 180 = 1925 L. 428. Where mi- 
nor partie s are effectively represented by 
mother as guardian, mere omission to bring 
the guardian ad litem on record is not a 
“just cause” for revocation of probate. 31 
C.W.N. 100 = 100 I.C. 177 = 1927 C. 207; 29 
Bom.L.R, 434 = 102 I.C. 129 = 1927 B. 387. 
Revocation of grant — Grounds — Minor not 
represented. 35 C.W.N. 387 = 1931 C. 713. 
As to wliether the powers of review can be 
used, see 5 B. 038; 38 A. 383. No appeal 
lies against an order denying the locus standi 
to a creditor. 16 C.W.N. 1099. Objection 
as to locus standi to be taken at .an early 
stage. 0 L. 180 = 88 I.C. 890. Purchaser, 
when could npply to revoke probate ; 31 I.O. 
702 = 19 C.W.N. 1108. The person entitled 
to intervene in a proceeding for revocation 
of probate need not prove tliat he had an in- 
terest in the estate at the time of the 
testator’s death. An interest acquired sub- 
sequently by purchase or mortgage of a part 
of the estate of the deceased is sufficient. 41 
C.W.N. 120. An application for revocation 
of probate a will made by a maliant of a mutt 
is not maintainable at the instance of a person 
claiming to be his spiritual descendant and 
alleging that the properties disposed of by 
the deceased mohant belonged to him in 
his official and not personal capacity and as 
such could not be disposed of by him. 10 
P. 817 = 1932 P. 95. Non-citation is not by 
itself sufiicient ground for revoking probate. 
30 I.C. 12 = 21 C.L.J. 555. Though s. 276 
(unlike s. 278) does not mention that “the 
family or otlier relatives of the deceased” 
should be stated in a petition for probate, 
s. 203 (111. (ii) shows that a grant made 
without citing parties who ought to have 
been cited, e.g., the daughters of the testa- 
tor, is liable to be revoked. 30 C. W. N. 
1010. Per Mitter, J . — Illustration to S. 

203 is not confined to compulsory citations 
which have to bo issued under s. 229, 235 

or 285 . It extends at least to special cita- 
tions that may be issued by the Court in its 
discretion under s. 283 (1) (c). Absence or 
non-service of special citation on a person 
who ought to be cited is itself a good ground 
for revocation at his instance m the absence 
of other circumstances on which the Court 
mav refuse revocation on aceoimt of the 
discretion vested in it by s. 263. It would 
be a defect, but the defect would not be of 
substance, if the non-cited party had know- 
ledge of the probate proceedings. If those 
special circumstances do not exist, the grant 
must be revoked. It is not possible or d,'Sir- 
al le to enumerate exliaustively what those 
special circumstances may be. Belay in ap- 
plying for revocation wliich amounts to wai- 
ver or acquiescence, would be one. In the eas- 
es where such special circumstances exist, and 
especially if the will had been proved in 
solemn foim before, revocation would not be 
made. There is no difference in principle be- 
tween a special and a general citation issued 
under s. 283 (3). The object of both is %Q 
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263] Tub Succession Act (XXXIX of 1925), 

Ex'pUmatioti . — Just cause shall be deemed to exist where 

(a) the proceedings to obtain the grant were defective in substance, or 

(b) the grant was obtained fraudulently by making a false suggestion, 
or by concealing from the Court something material to the case, or 

(c) the grant was obtained by means of an untrue allegation of a fact 
essential in point of law to Justify the grant, though such allegation was made 
in ignorance or inadvertently, or 

{d) the grant has become useless and inoperative through circumstances, 
or 

(e) the person to whom the grant was made has wilfully and without 
reasonable cause omitted to exhibit an inventory or account in accordance with 


NOTES. 

give notice to persons interested in the*estate 
of the deceased of the proceedings for grant. 
When the discretion is exercised and a gene- 
ral citation is issued, it is necessary that it 
should be publislied as require<i by s. 2S3 
(3). But the omission to publish the gene- 
ral citation, though a defect, is not a sub* 
Btantial one when there is notliing to sl»ow 
that any one is prejudicially affected there- 
by. I.L.R, (1940> 1 Cal. 33 = 71 C. L. J. 25 
= 44 C.W.N. 149 = 1940 Cal. 290. The onus, 
under the circumstances, is upon the pei«cns 
propounding the will. It is for them to 
prove that the will is a genuine one and 
not for the other party to prove that the will 
is a forgery. 14 K. 146 = 101 l.C. 029 = 1930 
It. 105. An upplicut for revocation of a grant 
of probate takes upon liimself the burden of 
displacing the evidence which there is re* 
garding the exceutiou suid attestation of the 
will could have been oxccutcil. Tn order to 
give testimony of all tlie attesting witnesses 
of a will tis to its execution and attestation, 
tho Court should not, instead of applying its 
mind to a «Uspassionate consitleration of that 
evidence, stjut off making all kinds of spe- 
culations Jis to the “circumstances of suspi- 
cion” which make it improbable that the 
will could have been executed. In order to 
repeal the efTcct of such posbivo testimony 
regarding execution, an imi>robability must 
be clear and cogent. It must approach very 
nearly to, if it does not altogether constitute 
an impossibility. If a person who takes it 
upon himself to dispute the genuineness of 
a will rests his case on suspicion, tho suspi- 
cion must be a suspicion inherent in the tran- 
saction itself which is challenged, and can- 
not bo a suspicion arising out of a mere 
conflict of testimony. Tliis is the correct 
method of approach for Courts called upon 
to deal with testamentary cases. It can 
never be a safe or sound rule to start specu- 
lating as to what might have been the motive 
which impelled the testator to make an alleg- 
ed will, provided there is evidence and the 
Court hi\s every right to call for such evi- 
dence and must, in fact, call for it — that the 
will was in point of fact executed ns requir- 
ed by law. The mere fact that a 'Wll is not 
registered is not such a circumstance as 
must ipso facto tell against the genuineness 


of the Will. Wliere all the attesting witness- 
es have been examined, the mere non-exe- 
minuliou of the writer by itself is not such 
a circumstance that one must hold from tlxia 
alone that tlie story told by tlie attesting 
witnesses is miworthy of credit. I. L. R 
(19.3«) 2 Cal. 173 = 1939 Cal. 87. See also 
J93G Rang. lOo. A person having a reversio- 
nary interest altliough such interest be inali- 
enable and dependent upon remote contin- 
gencies, is nevertheless substantially interest- 
ed in the protection or devolution of the 
estate and as such ho is entitled to appear 
and be lieard in probate proceeding. Want 
of nece.ssary citation make proceedings de- 
fcctivo aiul the letters of udmiuistration cciii 
be revoked. 1925) P. 385. Notice served not 
suflicioiit to give persou served opportunity 
to <''‘^test — Proceedings are defective. 114 
l.C. 794. Where on the death of a Hindu 
testator, a legatee under tlie wiU applied for 
letters of administration, citation must bo 
msuod to the person who would have succeed- 
ed to the estate of tho deceased if lie had 
died intestate. 125 l.C. 774=1930 P 488- 
102 l.C, 129 = 1927 B. 387; 41 C, 819. No 
civil suit lies to revoke a probate on any 
ground, for, it is the intention of the legisla- 
ture that the exclusive remedy in every case 
sliouhl be an application under S. 263 of this 
Act. I.B.R. (1940) 1 Cal. 14 = 1940 Cal. 236. 
See also 1933 Bom. 370. 

Valuation — Atpkal. — The value for pur- 
purposes of jurisdiction of an application to 
revoke tlio probate under S. 263 of the Suc- 
cessu»n Act extends to the whole property 
covered by tho probate and is not limited to 
the interest of tho applicant therein. .34 
Ihun.L.R. 1677=1933 11. 77=57 B. 143 

SLc. 263, Expl. cl. («).— Where no schedule 
111 the prescribed form is attached to an 
application for grant of probate or letters 
ot administration, the proceedings to obtain, 
the grant aro “defective in substance” uath- 

cl. (a) of the Explanation. 30 
S.L.B. 201—165 I.O. 202 = m36 S. 150. Tho 
Court on a consideration of all the facts will 
h.iie to consider whether the proceedings are 
subst^tially defective. 78 C.L.J. 383 = 2942 

ttEC. 263, Cl. (d). — ‘TTsdeas and inopera- 
rQ« of. .32 C.W.N. 993 = 2928 Cal. 
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the provisions of Chapter VII of this Part, or has exhibited under that Chapter 
an inventory or account which is untrue in a material respect. 

Illustrations . 

(i) The Court by vhich the grant was made had no jurisdiction. 

(ii) The grant was made witliout citing parties who ought to have been cited. 

(iti) The will of wluch probate was obtained was forged or revoked. 

(tv} .4 obtained letters of administration to the estate of Ii, as his widow, but it has 
since transpired that she was never married to him. 

(v) A has taken administration to the estate of B as if he had died intestate, but 
a will has since been discovered. 

(vi) Since probate was granted, a later will has been discovered. 

(tit) Since i>robate was granted, a codicil has been discovered which revokes or adds 
to the appointment of executors under the will, 

Xviii') The person to whom probate was, or letters of administration were, granted 
has subsequently become of unsound mind. 


CHAPTER IV. 

Of the Practice in Granting and Revoking Probates 

and Letters op Administration. 

Jurisdiction of District 264. (1) The District Judge shall have jurisdic- 

Judge in granting and re- tioM iu granting aud revoking probates and letters of 
vokiug probates, etc. administration in all cases Avithin his dstriet. 

(2) Except in eases to Avltich section 57 applies, no Court in any local area, 
beyond tlie limits of tlie towns of Calcutta, Madras and Pombay, • • 

where the deceased is a Hindu, IMuhammadan, Buddhist, 
Sikli or Jaina or an exemi)ted iierson, receive applications for probate or letters 
of administration until the Provincial Government has, by a notification in the 
Official Gazette, authorised it so to do. 


LEG. REF. 

1 Words “and the proAnnec of Burma” 
omitted by A.O., 1937. 


Sec. 263, ii.ls. (ii). — See 1 P. 221 = 1928 
P. C. 2=54 M.L.J. 281 (P.C.). 

Ss. 263 AND 268. — Aji application for re- 
vocation of a. grunt of letters of administra- 
tion made in favour of opposite party, by a 
party who contested the order when it wa^ 
made, which is in substance an applicati^ 
for review and falls under O. 47, ^ 1, C. 1 . 
Code, when it is not accompanied by a copy 
of tlie order or a decree appealed ^ 

defective and is not maintainable. By fc>. 2bS 
Succession Act, the proceedings relating to 
the matter are to bo regulated by the Co<^ 
of Civil Procedure. 1939 Rang. L. R. 6U1 — 

1939 Kang. 215. ^ , . 

Ss, 263 AND 283. — ^Revocation of probate 

Grounds — Absence of citation. Tlie ab- 
sence of citations in a case in which they 
are ordered but did not issue does not by it- 
self constitute just cause for revocation of 
probate, though it may do so, if the party, 
claiming that citation should have been 
iirdered juid served upon him, can show a 
prima facie case for revocation which the 
executor is unable to rebut. In cases where 


citations Iiave been ordered but not served, 
the burden of proof is then sliifted to the 
executor to show that there was no defect of 
substance in the proceedings in which pro- 
bate was granted. In cases where citations 
have not been ordered, the party impugning 
the will on the ground of his non-citation 
must first show that he ought to have been 
cited, before the burden of proof is sliifted 
to the executor to show that the defect in the 
pruceedings was not one of such substance 
and that no just cjiuse for revocation exists. 
1938 Rang.L.R. 360 = 1938 Bang. 261 (F.B.). 
See also 1940 Cal. 296 = 44 C.W.N. 149; 17 
B. 686. In a probate Court the genuineness 
of a udll proved in a certificate Court can be 
questioned. 16 M. 380. See 3 P. 609 as to 
powers of additional District Judge citation 
to guardian of infants, failure to issue, effect 
of — Right of minor to set aside probate oi^ 
attaining majority. See 29 Boin.L.B. 434 = 
1927 B. 387. 

Ss. 264 AND 279. — An application for 
revocation of probate should be made to the 
Court from wliich the grant has already been 
made. Although some other Court has 
equal jurisdiction, it will not exercise 
it, but will refer the applicant to the 
Court by which the original grant was 
made in order to observe a comity be- 


S. 267j 
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Power tn Hig}i Court may appoint such 

gate of District Judge to 

deal with non-conteutious District Judge as Delegates to grant pro- 

'-asos. hate and letters of adminLstiation in non-contentious 

eases, within .such local limits as it may px*escribe : 

Provided that, in the ease of High Courts not established by Koyal 
Charter, such appointment shall not he without the previous sanction of the 
Provincial Government. 

(2) Persons so appointed sJiall be called “ Di.strict Delegates’’. 

266. The District Judge shall ha\c the like powers and authority in rela- 

Di^i^ct Judge's powers granting of probate and letters of adminis- 

tration, and all matters connected therewith, as are by 
law vested in him, in relation to any civil suit or pro- 
ceeding pending in his Court. 


as to grant of probate and 
administration . 


District Judge may order 
person to produce testa- 
mentary papers. 

control oJ' such person. 


267. (1) The District Judge may order any 

person to produce and bring into Court any paper or 
writing, being- or purporting to be testamentary which 
may be shown to be in the possession or under the 


(2) If it is not shown that any such paper or writing is in the possession 
or under the control of such person, but theie is reason to believe that he ha.s 
the knowledge of any such paper nr writing, the Court may direct .such per.son 
to attend for the purjmsc of lieiiig (*.\ainined respecting the same. 

(3) Such person shall be bound to answer truly .sucii questions as may be 
put to him by the (.onrt, and, il so ordered, to produce and bring in such naner 
or writing, and shall be subject to tbe like punishment under the Indian Penal 
Code, in case of default in not attending, or in not answering such questions or 
not bringing in such paper or writing, as be would have been subject to in case 
be had been a )>arty to a suit and had made --^ucli default. 


f4) The costs of tbe proceeding .shall be in the discretion of the Jud 


se. 


NOTES. 

tween jurisrlietioiis the disrcgjird of which 
would lead to most unfortiinatc friction. 45 
r.W.X. 757. .See <(ho 45 C. W. N. 7;?S» = 
tn.l2 Cal. 285. 

.^FO. 2(»5. — District Judge eaii transfer ca.se 
to Distrjet J)<»legate for inf|ui^■^■ and report. 
M C.W.X. 10(58. -Vn aihlitional District 
. lodge eannot grant probate, unle.ss he is ap- 
pointed a District Delegate by flip Higlt 
C’ourt or oxereise.s powcr.s o.s a l)isti-i<?t .1 udge. 
192.5 N. 4 1. 

Sees. 265 2S(). — A tiansfer of pro- 

^-codings under S. .’51 of the Oudh Courts Apt 
n J)isti'i«'t Jinlge to a Suboridnate Judgi* 
i.s* made to the Suljoidinate Judge us such 
an<l not to tlie District Ilelegute. TIumc is 
notiiing the u-’er.ssion .Vet Avhioli render.^ 
tt Suboniinate Judge a.s such , ineompetent 
'o dispose of contentious procecdiiig.s. The 
fact that the Subordinate Judge also hap 
fiens to be a District Delegate will not dep 
rive him of jurisdiction, if the proceeding is 
transferred to him by order of the District 
Judge, although ns a District Dcdegatc he 

C- C. .M.— 60J 


10 T ‘‘>”‘*■'‘“‘““5 protcodings. 

O IS ir ^ O.W.N. 1481=1033 

Knl..s V.- Civil 

I.- Vno appointed District Dele- 

gate. to grant probates and letters of -id 

\Vhci'**ii'’“" ;'“" ‘’«"^t'"tious ease onir. 

\\ hen the lespondetits appear and file obiec 

• ions against (he applii-ation, the urocced- 

im^s .-ease to be tion-coiiteiitious. Therefore 


rV mw. /i T?.’ executormaV 

B -57 1 / pauperis, 18 

ori- 'V can transfer to 

a •‘^iihorilinate Judge. 12.5 c 540 

cannot enquire 

\ ^ or.>nerfy covered bv 

X. Petitioner for letters 

ot administration with the will annexed need 

not pioduc«} If from his own custody and with 
the petition. 19.51 D. 1.50 = 152 I.C. .527, 
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LS. 268 


268. The proceedings of the Court of the District Judge in relation to the 

^ .. granting of proliate and letters of administration 

JudgeTcS in relSion^to hereinafter otherwise provided, be regu- 

probate and administration, lated, SO far as the circumstances of the case permit, 

by the Code of Civil Procedure, 1908. 

269. (1) Until pi;obate is granted of the -will of a deceased person, or an 

administrator of his estate is constituted, the District 
Wb«n and how District Judge, within whose jurisdiction any part of the pro- 

t^itfon *o/^T^roperty.°'^ perty of the deceased ijerson is situate, is authorized 

and required to interfere for the protection of such 

propertj^ at the instance of auj* person claiming to be interested therein, and in 
all other cases where the Judge considers that the property incurs any risk of 
loss or damage : and for that purpose, if he thinks fit, to appoint an officer, to 
take and keep possession of the property. 


(2) This section shall not apply when the deceased is a Hindu, Muham- 
madan, Buddhist, Sikh or Jaina or au exempted person, nor shall it apply to 
any part of the property of an Indian Christian who has died intestate. 


270. Probate of the will or letters of administration to the estate of a 

deceased person may be granted by a District Judge 
Wlicii probate or adminis- under the seal of this Court, if it appears by a peti- 
;^ntion may be granted by verified as hereinafter provided, of the person 

uismc u ge. applying for the same that the testator or intestate, as 

the case may be, at the time of his decease had a fixed place of abode, or any 
property, movable oi* immovable, witliin the jurisdiction of the Judge. 


NOTES. ^ ^ ^ 

Sec. 268. — Various provisions of tne Ooae 
have boon held to apply, e.g., O. jr. ® 

10 (17 C. 48); O. 9, r. 13 (8 C- ; O. 32 
(27 C. 350); O. 39 (19 C.W.N. 205) ; 1^^ 

16, r. 20 does not apply (9 B. " 

r. 1 (2 Pat.L.J. 535); O. 47, r. 1 < 1^39 Bang. 
215). The only judgment that can be pieaa 
ed under S. 11, C.P. Code, in a Pfobate Com^ 
is that of a probate Court. 16 M. 380. 

tation Act does not apply "t ts 213 

L.J. t82; 19 C. 48; 17 M. 379; 7 ®-^213. 

Reference to arbitration not ^ 

33.5. A probate Court has the ® 

ordering an ^ 7 ^ C P Code^ 49 C. 

Coujt has under O. 39. r. , 

granting letters of Hd- 

mtniVtration, District fj-ly '‘"i 

not granted under S. 268. Inde- 

dent 

r^'iss oiflcrs for protection of property 
Jurisdiction as to property outside the pr 

'*^KC 270. — .Turisdiction is 

B. 

Ld/Ju'^away because the properties dea^^ 
are within the jurisdiction of another C t 
bv reason of a bifurcation of district. 31 • 


C- 499. See also 1929 B. 72. Court cannot 
refuse probate merely on the ground ^ that 
part of the property is situate outside juris- 
diction. 110 I.C. 391. As to what amounts 
to place of abode, see 2 Bom.L.B. 605; 25 B. 
176; 71 I.C. 816. Where the deceased was 
admittedly living at a certain place for about 
ten montlis prior to his death, held, that the 
place caji be described as a fixed place of 
abode within the meaning of S. 270 so as to 
give jurisdiction to Court of that place. 116 
I.C. 305— 1929 L. 282. Any property will 
suffice. 4 C.L.R. 498; 5 C.W.N. 377; 20 B. 
607 : .37 C. 244. Debts payable^ to the estate 
of til® deceased within the jurisdiction of a 
Court are assets situated within the jurisdic- 
tion of that Court, and an application for let- 
ters of administration in respect of the estate 
of the deceased may be made to and entertain- 
ed by that Court. 39 S.L.R. 201 — 1936 S. 150. 
Security may be demanded. 31 I.C. 499. 
Bank deposit constitutes movable property 
withiu the meaning of S. 270; 116 I.C. 305 = 
1929 L. 282. 

Secs. 270 .\nd 271. — A Distnet Judge lias 
jurisdiction to grant letters of administration 
under Ss. 270 and 271 of the Succession Act 
if there is any property within the area of 
his judgeship. Wliere only a small portion 
of the propei-ty exists in the area of his judg- 
ship and the bulk of the property is in the 
area of the judgeship of another District 
Judge the former in a case where the deceas- 
ed had no fixed abode w'ithin his jurisdiction 
has technically power to entertain an appli- 


. S. 273 ] 


The SuccEt^j>iox Act {XX^iX op 1925 ). 


4«iy 


OT 


71. 


Disposal of application 
luade to Judge of district 
iu which deceased had no 
fixed abode. 


When the application is made to the Judge of a district in which the 

deceased had no fixed abode at the time of his death, 
it sliall be in the discretion of the Judge to refuse the 
application, if in his judgment, it could be disposed of 
more justly or conveniently in another district, or, 
fn f *^1 K 1 * 1 application is for letters of administration, 

tion ^ absolutely, or limited to the property within his own jurisdie- 

272. Probate and letters of administration .may, upon application for that 

... I W . V District Delegate, be granted by him 

administration ' may*'* there is no contention, if it 

granted by' Delegate. appears by jietitioii, verified as Jiereiiiafter provided, 

. .... testator or intestate, as the case may be. at 

Hie time ol his death had a fixed place of abode ivithiu the jnrisdictiou of such 
Delegate. 

273. Probate or letters of administration sliall have effect over all the 

Uouclusiveiiess of probate estate, movable or immovable, of the 

or letters of administration* deceased, tJirougnout the province in which the same 
... . , . granted, and shall be conclusive, as to the 

representative title against all debtors of the deceased, and all persons holdin<^ 

property which belongs to him, and shall afford full indemnity to all debtors'! 
paying their debts and all persons delivering up such property to the person 
to whom sucli probate or letters of admiiii.stiation have been granted; 

I’rovided that probates and letters of administration granted 

(a) by the High Court, or 

(b) by a District Judge, where the <Iecea.sed at the time of his death had 
a fixed place of abode situate within the jurisdiction of .such Judge, and such 
Jndp certifies that the value ol the property and estate affected beyond the 
limits pt tlie jirovinee does not exceed ten thou.sand rupees 

shall, unless otherwise directed by the grant, have like effect throughout the 
whole ot Hritish India. • ® 


NOTES. 

fsition for the grant of letters of a<lniiitN- 
tration to the rstuto of tlie deceased: and 
the Judge need not necessarily dismiss the 
jipplicatioii for want of juiisdiction. 1937 
..H.59=1937 All. 670. 

.Skc. 20 B. 607; I Bom.L.K 666. 

nuacm if the word “District” applies to 
Uigli Court. 6.1 I.C. u 23=33 C.L.J. 386. 
Derision under S. 271 to proceed with appli- 
l ation for proliate is not an appealable order 
srr 44 Boin.D.R. 603. The High Court on 
if.** onginal .sidr has at lc*ast the discretion 
given by S. 271 to the Judge of a Distvu-t to 
refuse an application for grunt of probate 
of a will when the deceased testator was not 
living within its juris<Hc‘ion. It has a rio-ht 
to observe tlie comity of Courts and avoid 
any real and even any apparent conflict of 
jiii isdictioii between two equally coinpe ent 
tribunals. Tho Court is not dcpi-ived of its 
discretion under the section because it exei • 
.used it on an earlier .occasion so as to permit 
the proceedings to go on. The discretion is 
exercisable by the Court whenever the Court 


IS placed m the positiou of liaving to decide 
u hat Ol der is to be wade upon the applica- 
tion lor probate. Certainly no Judge would 
o.seicise it to the contraiy effect while the 
tacts rcinained the same. I. fi. R. (1941^ 2 

JmV.n!" 7|7 Cal. Wi; 45 

Sec. 272.— Goverunierit if hits standi 

administration 

“o legality of. .5^^ 

‘ w I>elegate— Subordinate 

bv /•"“^<>atiou.s proceedings 

rnm-’^‘ P>'obatc docs no 
.. w “ ‘'“fptilish tho factum of the will 

and the appointment of the executors (if 

tbW "ill. It docs not ostnblisli 

that the properties dealt with bv the deceas- 
ed \\cre_ hus or subject to his power of dispo- 

24=1031 M. 37 = 59 M. L.\j. 

■ ■ . money in fixe«i Deposit is be- 

queathed to a minor, and guardians are direc- 
ted to receive only interest and the bank has 
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i[The proviso to this section shall apply in British India after the separa- 
tion of Burma and Aden from India to probates and letters of administration 
granted in Burma and Aden before the date of the separation, or after that 
date in proceedings n’hich were pending at that date.] 


274. (1) Wliere probate or letters of administration has or have been 

Transmission to High granted bji a High Court or District Judge with Ae 
Courts of certificate of effect referred to in the proviso to section 27o, the 
grants under proviso to High Court or District Judge shall send a certificate 
section 273. thereof to the following Courts, namely: — 


(a) when the grant has been made by a High Court, to each of the other 
High Courts ; 

(b) when the grant has been made by a District Judge, to the High 
Court to which such District Judge is subordinate and to each of the other 

High Courts. 

(2) Every certificate referred to in sub-section (1) shall be made as 
nearly as circnnuitances admit in the form set forth in Schedule IV, and such 
certificate shall be filed by the High Court receiving the same. 


(3) Where anv portion of the assets has been stated by the petitioner, as 
hereinafter provided in sections 276 and 278, to be situate within the jurisdiction 
of a District Judge in another province, the Court required to send the certm- 
cate referred to in snb-scction (1) shall send a copy thereof to such District 
Judge, and such copy shall be filed by the District Judge receiving the same. 


tor probate or letters of administration, if made and 
verified in the manner hereinafter provided, shall be 
conclusive for the purpose of authorizing the grant of 
probate or administration ; and no such grant shall be 
- - impeached bv reason only that the testator or intestate 

had no fixed place of abode or no property within the difyict time of his 

death, unless by a proceeding to revoke the grant if obtained by a fraud upon 

the Court. 


275. The application 

Con'clusivenes'S of appli- 
cation for probate or ad- 
imnistratiou if properly 
made and verified. 


LEG. REF. 

1 Inserted by A.O., 1037. 

. notes. , ^ 

:no\vledgc of this, bank ..ftors'^GS 

ipplicatiou -Sirpromise ‘ob- 

ecto^' added as P. 

lers notice oie re^auls 

The conclumveness on\^ C.W.N. 

•opresentativc title. ^ ft LK 

1021; not as to contents e^ci 

>08: 1 B.H.C.R. o61 ; nor is it f ” I C 649 
tn-inta focie evidence of death. J6l 
= 1936 K. 103. As to relationship, "ce ^ 

li-^ The effect of probate depends on the 
uPsaiTttn of CourF granting. Emm H 

'.privinceF in S. 273 must be |i'en the same 
one Government, are not one proMUce, 


sepaiatc' provinces for purposes of S. 273. A 
District .Tudge Benares in Agra has con- 
seqiientlv no jurisdiction to grant letters of 
administration in respect of property situate 
ill file Province of Oudh. 1937 A.L.J. 859 — 

1937 All. 670. _ „ ^ 

Per Derbyshii'e. C.J . — The Oudh Chief 
Coint is a High Court within the meaning 
of S. 273 and has jurisdiction to grant pro- 
ba/re of a will “with effect throughout British 
India,” 45 C.W’’.!^. 739. 

Per PancTcridge, J . — Even if the Chief 
Court of Oudh be not a High Court, the grant 
of probate made by it is, until revoked or 
annulled conclusive proof, certainly as against 
those cited if not against all the world that 
tiie grantee lias established his title as exe- 
cutor of the deceased's last .will and testa- 
ment. Wliere die Court granting the probate 
is not a High Court, the grant is not eff^- 
tive with respect to assets beyond the limits 
of the Province in which the Court is situat- 
ed ; but this only means that with regard to 
other as.«ets the grantee must apply to the 
appropi-ito Court for a grant of letters of 
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276. (1) Application for probate or for letters of administration, with the 

Petition for probate. '' *1^ annexed, shall be made by a petition distinctly 

written in Knjrlish or in the language in ordinary use 
in proceedings before the Court in wliieh the application is made, with the will 
or, in the cases mentioned in sections 237, 238 and 239. a copy, draft, or state- 
ment of the contents thereof annexed, and stating — 

(a) the time of the testator’s deatli, 

(Z>) that the writing annexed is his last will and testament, 

(<•) that it was duly executed, 

(d) the amount of assets which are likely tt> come to the petitioner’s 
liaiids, and 

(c) when the application is for ))rohate. that the petitioner is the execu- 
tor named in the will. 

(2) III addition to these particulars, the petition shall further state, — 

(o) wlien the application is to the District Judge, that the deceased at 
the time of his death had a fixed place of abode, or had some property, situate 
within the .i^irisdiction of the Judge; and 

(?j) when the aj^plication is to a Di.strict Delegate, that the deceased at 
the time of his death liad a fixed i^lace of abode Avithin the .iurisdiction of such 
Delegate . 


NOTES. 

:ulininistiatioii the will aiuiextHl, to wliicli 

lie has an indisputable righ*^. I.r.,.R. (11)41' 
L» Cal. 1=43 C.W.N. 73t>=lf)42 Cal. 283. 

.■\T»MINISTR.\TOP. POWKR TO TERMINATt 

T..EAVn AM) T.ICENCK OIVK.N* BY PECFASF.D. A 

person who has got letters of adniinistiation 
to the estate of the deceased must be regard- 
e<l as taking the place of that *leeeitse«i. 
I'herefore any person who on his own adini.'<- 
sion lia.s cnt«*red tipou the promises original- 
ly with leave ami licem-(‘ of the deceased 
luu.st Na<‘at(‘ the premis<»s if the administva 
tor so tlesiies. For this purpose, it is enough 
tliat the administrator has given some kind 
of iioti<‘e. 151 I.C. 1)71=1034 r. 291. 

Se(\ 27ci. — S. 27(> <'annot read alone. It 
lias to he read u ith S. 19-1 of tac* Court-Fees 
Act ; and under S. l9-r of the Court-Fees 
Act, the a{>pellant must lile in Court a valua- 
tion of the property in the form set fortli in 
Sfhcdule 111. ami the Covirt has to be satis- 
fie«l tha.‘ the fee mentioned in Art. 11 of 
S< he«lule T of that Act has been paid on su<-h 
ve.luafion. AVheii ‘he provisions of S. 19-1 
of the Court-Fees Act are not satisfied, the 
.'ipplieation under 8. 270 i.s defective and not 
ill |»ie)per form. 30 S.r..R. 201=103 I. C. 
202" -19.10 S. lot). .\u appli<*ation for the 
gram- of probate of an oral will can be enter- 
tained umler S. 27(5; 1931 .\.l^..r. 711=1931 
\. -189 (F. B.). All assets and not merely 
such as the applicant chooses to in'“ntion 
Hliould be given. 22 M. 345; 8 C.I^.R. 10‘> : 
2.3 C. .34. ()u. Probate duty is payable before 
the order for grant is made. 26' C. 407. The 
object of requiring the amount of assets to 
be stated is to assess proper Court-fee.s. (j 


P.T^..T. 411. It is not the province of the 

Court to go into questions of title to the pro- 
perty to which the letters of administration 
refer. 123 I.C. 220 = 19.30 O. 272. In decid- 
ing the que.stion as to whether a will is valid 
and genuine, the Coui't should rest its deci- 
sion on legal grounds established by legal 
testimony and no* on suspicion. 123 X. C. 

— 19.50 O. 272. It is ‘he practice of Eng- 
lish Courts to require that codicils mu.st be 
provf<l in the Court from which tlie probate 
of the win has been obtained. 43 C. W. N 
7,39—1942 Cal. 283 = 1. E. R. (1941) 2 Cal! 
1. The order granting or refusing probate 
is a decree within s. 2 (2) of the C. P. Code. 
3;j 148. Where it appeared that the tes- 

had lost ?ier riglit to the propertv, a 
''■*9 in respect of that property is a nullity. 
Ami when there is no will In the eye of the 
hiw. there can be no piob5v‘e in respect of it. 

— Thii c:use would be different if some 
of flu- property beejueathed had belonged to 
the testatrix and sonu' ha<l not. 9 O W N 
197.8. Though S. 270 (unlike S. 278) does* not 
mention thiil “the fjimily or utlier relatives 
■ f the .1o<-ea'-«e.r' should 'be stuteil in a peti- 
tion tor probate. S. 203, Til. (ii) shows that 
a uiatif iiuule without citing parties who 
ought to have been eited. e.f/., the daughters 

Vv X' '* is liable t(» be revoked. .30 C. 

'\.N. 1910. 'I’hi. burtloii of proving the exis- 
tence of disposing mind is on the uppHeant 
win. applies for a probate of the will. 19.34 
b- 0.82 f2'' = 134 I.C. 1014. 

Bkc.s, 2<i> .\n»> ,37. — All tipplication for 
probate according- to S. 270 Of the Succession 
A<*1, must 4-uiitsiin u list all the assets 

sought to he derised by the will. Wliere a 
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(3) Where the application is to the District Judge and any portion of 
the assets likely to come to the petitioner’s hands is situate in another province, 
the petition shall further state the amount of such assets in each province and 
the District Judges ■within ■whose jurisdiction such assets are situate. 


277. In cases wherein the will, copy or draft, is written in any language 

other than English or than that in ordinary use in 
proceedings before the Court, there shall be a trans- 
lation thereof annexed to the petition by a translator 
of the Court, if the language be one for which a 
translator is appointed: or, if the will, copy or draft, 
is in any other language, then by any person competent 
to translate the same, in which case such translation shall be verified by that 
person in the following manner, namely: — 


Tn what 
of will to 
petition . 
translation 


cases translation 
be .annexed to 
Verification of 
by person other 


than Court translatoi' 


“I, A.H., do declare that I read and perfectly understand the language 
and charactei’ of the original, and that the above is a true and accurate transla- 
tion thereof”. 


Petition for letter.s 
a tlniinistration . 


278. (1) Application for letters of administra- 

® tion shall be made by petition distinctly written as 
aforesaid and stating 


NOTES. 

\\ill legisteied to certain property in Calcut- 
ia, a probate cannot be asked for or obtained 
in respect of such asset alone. lf)42 A.M.L.J. 
27. 

►Ss. 27fi AND 22. — Where an application for 
7 )robate has been made under S. 27fi of a will 
of wlii<'h a copy has been obtained, tlie true 
one being- deposited in a foreign Court, and 
from the i^etition it is found that the appli- 
cation should have been for Icttci-s of admi- 
nistration under S. 228. that the Court 

ctmld gTfint letters of administration with a 
copy of the will annexed or at 
least could allow the petition to be amended. 
T.L.R. (10;iS) Lab. 5(i2 = 1.938 Lah. 349. 

Skcs, 27fi, 284, 280 and 295.— Proceedings 
for probate wlieii lieconie a suit — AccoJ-ding 
to the provisions of Iho Succession Act tiutil 
a caveat is eixtered and supported by an affi- 
tlicro is txo suit uiitl no (icfcndiint 

within the Tiioaiiing of the C. P. Code. Hence 
a person wlu) has not entered a caveat has no 
.ttmidi t(* ai)pear an<l oppose an appli- 
cation for the appointment of a receiver that 
may be made by an applicant for probate. 
TCor can such ;i person apply under S, 10, C. 
P Code, for the stay of probate pioceed- 
lu’.rs 15 Lu«k- 107 = 1940 Oudh 10=19:19 
O.W.N. 932. 

Sci\ 278. — Letters must be taken out for 
Tijovables as well imiiio-\abIe property. 5 
C. 2 ; O C. Court cannot determiiu* 

•iiuestioii of iiarainout title set uji in caveat. 
r> Pat.L.J. 107; 17 C.W.N. 013. Court nuist 
deciile if there is anv estate to be adiiiinis- 
lered. 14 C.W.N, 403 Where there is no 
e.statc which stands in need of admini.stra- 
fion, no suggestion that any creditors have 
lobopai*! oi* any debts ilue to the estate iiavc 
to bo collected and au ajiplicatioii for letters 
of administration is a transparent device to 


secure from the Probate Court a decision up- 
on a contested question of title to the estate, 
there is no occasion for the grant of letters 
uf ailininistration. 1941 Oudh 474 = 1941 O. 
A\'. N". 780 = 17 Luck. 78. Application for 
lett<‘rs — Will, inode of production — Power of 
Court to decide validity of will. 1.32 I. C. 
o 27 = 1931 L. 130, If tlie application is with 
reference to onlj’ one property, no inventory 
is nece.ssnrv and Court fees cannot be levied 
on whole property. 7 L.L.J. 288. Finding 
in a proceeding to obtain a succession cei'tifi- 
<'ate is not conclusive in a proceeding to ob- 
tain letters of administration. 88 I.C. 612 = 
1925 O. 670. A minor neither cited nor pro- 
Ijerly lepresented in a probate proceeding by 
wln<*h her interests have been affected can 
rome in even aftei- great lapse of time and 
have the will proved in solemn foi-m in Ijer 
presence. 3,3 I.C. 14 = 2:3 C.L.,T. 79. A member 
of a joint Hindu family with the deceased is 
not competent to apply for letters of 
administration. 31 I. C. 651 = 56 P. R. 
1919. The essential fea.ures of a joint 
Hindu family governed by the Mitakshara 
arc (1) unity of ownei-shii) of joint property 
and (2) unity of juristic existence in deal- 
ing with third parties. Tlie family is a sort 
of coiqioration having a continued existence. 
Its constitution might change by birth, adop- 
tion, mariiage or death, but as regards stran- 
gers it is deemed to be a single individual, a 
separate legal entity. While this is so as 
regards out-.siders, as between the coparce- 
ners there is eompllefe community of ownei-- 
.ship and unity of jjossession. No individual 
member of the family, while it remains un- 
i-lividcd, can predirati' of the joint and un- 
divided property, that he, that particular 
member, has a certain definite share. He has 
au interest in th<* coparcenary and on his 
death thus intei-est lapses to the coparcenaiy; 
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{a) the time and place of the deceased’s death; 

ih) the family or other relatives of the deceased, and their respective 
residence ; ^ 

(c) the rig^ht in wliieh the petitioner claims; 
hands amount nf assets which are likely to come to the petitioner’s 

. 1 ^ District Judge, that the deceased at 

* I® ^ fixed place of abode, or liad some property, situate 

within the .lunsdietion of the Judge; and i i . » 

is to a District Delegate, that the deceased at 
Dele^c^a^te a fixed place of abode within the jurisdiction of such 

. 1 , (2) Where the application is to the District Judge and any portion of 

the assets likely to come to the petitioner’s hands is situate in another province, 
the petition shall further state the amount of such assets in each province and 
the District Judges within whose jurisdiction such assets are situate. 

279. (1) Every person applying to any of the Courts mentioned in the 

provi.so to section 273 for probate of a will or letters 
of administration of an estate intended to have effect 
throughout British India, shall state in his petition, 
111 addition to the matters respectively required by 
, , section 276 and section 278, that to the best of his 

belief no application has been made to any other Court for a probate of the 

same will or for letters of administration of the same estate, intended to have 
snieh PTT<?c*t as last aforesaid. 

or, where any such application has been made, the Court to wliich it was 

made, the person or persons by whom i1 was made and the proceedings Cif anv) 
had thereon. v , / 


Addition to statement in 
petition, etc., for p^bate 
or letters of administration 
in certain cases. 


. application is made nnde>- the proviso 

to section 2/3. may, >t it thinks fit, reject tlie same. 

280. The petition for i>rohate or letters of administration shall in all 

cases be subs 'ribed by the petitioner and his pleader. 

tr» !>«• signed and verified. 


Petition for probate, etc., •/. ' *■ 

if any, and s lall be certified by the petitioner in the 


following manner, namely: 

. .f- petitioner in the al ove petition, declare that what is stated 

therein is true to the best of my information and belief.’* 


NOTES. 

it ]»;i.-scs by siu vivorsliip to the other copar- 
< ciuT«. Jle, theiefore. has no power to de- 
vise :i by will, nor is there any question of 
rtiKcession to it. In no pnit of the coparc<‘- 
iiary property has he left an "est.ate” of hi.s 
own, in rrspcct of which letters of adminis- 
f rat ion could be granted. This is the gene 
r.d rule. But the position is different wliere 
i»roperty purchased with tlie funds of the 
joint family and belonging to it, stands in 
the name of the kurta or another member of 
the family in his individual name, so that 


while the b‘oal estate vests in him. tiie bene- 
ficial interesr is in the family. On the death 
ot such person no change takes place so far 
a.s the beneficial interest is concerned. It 
eoiitiniios to be as it has always been, in the 
i.Minilv. The_ legal e-statc, however, does not 
pass by survivorship to tin; other coparceners 
?nid, therefore, letters of administration may 
bo granted to the .surviving coparceners as 
his “lieirs’’ to the legal estate in sueli proper- 
ty and limited to it alone. 44 P.T..R. 

10^2 T.ah. 17.1 /F.R.V 
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281. Wliere the application is for probate, the 
petition shall also be verified by at least one of the 
witnesses to the will (when pi’ocurable) in the man- 
ner or to the effect following, namely; — 

‘‘I, C.D., one of the witnesses to the last will and testament of the testa- 
tor mentioned in the above petition, declare that I was present and saw the 
said testator affix his signature {or mark) thereto {or that the said testator 
acknowledged the ^^^:•iting annexed to the above petition to be his last will and 
testament in my presence). 

282. If any petition or declaration which is hereby required to be veri- 
fied contains any averment which the person making 
the verification knows or believes to be false, such 
persoji shall he deemed to have committed an offence 
under section 193 of the Indian Penal Code. 

283. (1) In all cases the District Judge or Dis- 

trict Delegate may, if he thinks proper, — 

{a) examine the petitioner in person, upon oath; 

(&) require further evidence of tJie due execution of the will or the I’ight 
of the petitioner to the letters of administration, as the case may be; 

(c) issue citations calling upon all ])ersons, claiming to have any interest 
in the estate of the deceased to come and see tlie proceedings before the grant 
of probate oi‘ letteis of administration. 

(2) The citation shall be fixed up in some conspicuous part of the court- 
house, and also in the office of the Collector of the district, and otherwise pub- 
lished or made known in such manner as the Judge or District Delegate issuing 
the same may direct. 


Punishment for fals-© 
avei’ment in petition or 
ciecTaration . 


Powers of District Judge. 


Verification of petition 
for probate, by one witness 
to will. 


NOTES. 

Sec. 281. — Provisions as to verification are 
«lirectory not mandatory and hence the omis- 
.sion can be cured. 1923 N. 41. 

Sec. 283. — As to the distinction between 
proving in common form and in solemn fonii, 
.see 1894 A.C. 437; 4 C. 3G0 ; 2.3 C. 1001. 
"What is meant bv duo execution, .see 22 M. 
345; 31 C. 357; 14 C.AV.JST. 1088. In all cases 
it is safer to pioduce all evidence. 19 C. 65; 
21 C. 279; 39 C. 24; 10 M.D.T. 304; 13 Bom, 

L. R. 38. Long continued nets of ncquiMCcnce 
raise presumption in favour of the will. 14 

M. I.A, 67; 33 LA. 60; 16 M.L.J. 1J8; 33 
A, 344. Probate cannot be granted by con- 
sent of paitio.«: 31 C. 357; or as the result 
of arbitration. 21 B. 335. The presumptimi 
of genuineness <'an be raised under S. 90, 
Evidence Act. 16 M.L.J. 178: 6 C.L.R. 199. 
As to the effect of delay in propounding 
uiU, .see 17 M. 349. Citation is general or 
special and as to distinction, see 8 C. 5<0. 
Even the possibility of an interest is suffici- 
ent to entitle a person to become a 

u pi-obate proceofling, .3 Pat. L..T. 409. 

Maintenance holder, whether has an interest 
in the estate of the deceased .so as to enable hnu 
•to enter a caveat. 49 M, 960 = 1926 M. 11^3 
— 51 M.L.J. 563. The interest which entitle? 
a. person to lodge a caveat must be an inte- 
rest in the estate of the deceased, that i-s to 


say, there must be no dispute as to the title, 
of the deceased to the estate. .54 M. 24 = 
19.31 M. ,37 = . 59 M.L..T. 529. Citation is fo 
be issued to all persons claiming to have 
any interest in the estate of ihc deceased 
and a pei’son dist-lainiing interest of the 
cleceased in the property disposed of 

by him is not entitle«l to citation and has no 
locv-s standi in the probate Court. 10 P. 817 
= 1932 P. 95. A person who alleges that he and 
the testator were living joint and that the 
property which the testator purported to dis- 
pose of joint family property has no loon.s 
standi to object to the grant of letters of 
administration oven though citations had 
been sened on him and he appeared before 
the Coui-t. 10 P. 812. Alienees since the 
probate are not nei'essaiw parties to proceed- 
ings for revocation of the grant of probate 
on the ground of proceedings being defective 
in substance. But after revocation, the alie- 
nees may, if they choose, be allowed to inter- 
vene and oppoituniti<*s given to them of be- 
ing heard when the propounder is called up- 
on to prove the will in solemn form. .3.5 O. 
W.N. 387 = 1931 C. 713. Wliether or not a 
person can oppose the grant of probate de- 
pends entirely upon whether he has or ha.s 
not an interest in the estate of the deceased. 

A creditor who has attached a portion of the 
estate might possibly be a person who has 
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(3) Where any portion of the assets has been stated by the petitioner to 
be^ situate "within the jurisdiction of a District Jud^^e in another province, the 
District Jud^e issuing the same .shall cause a copy of the citation to be sent to 
such other District Judge, who shall publish the same in the same manner as if 
it were a citation issued by himself, and shall certify such publication to the 
District Judge who issued the citation. 


NOTES. 

an intcre.st in the estate, but, a mere creditor 
who has not even obtained a decree can hard- 
ly be said to have an interest in the estate 
and such a creditor has no right to object to 
the grant of probate in common form. 1941 
P.W.K. 221 : 1040 Cal. 296. 

Fa::! .t!i, J . — The interest which entitles 
a person to object to the grant of probate 
must be an interest in the estate and not 
merely nn interest in the result of the probate 
proceedings or “interest’^ in any remote 
sense of the term. 1941 P.W.N. 221; 1940 
^■'al. 296. Any interest, however slight, and 
even the possibility of an intoi-est, is suffici- 
ent to entitle a party to oppose the grant of 
probate. .10 C. 1.10S = .^6 C.W.N. 635 = 19.^2 
O. 7.34, A person who claims outside and 
independently of a will or claims adversely 
to the ‘ostator and disputes his right to deal 
with the property ean in no sense be deem- 
ed to claim an interest in the estate of the 
• leceasod within tin* meaning of S. 283 so 
us to entitle him to oppose the grant of a 
probate or letters of administration. 193 
f.O. 8.1()=lft41 Pat. 475 = 1941 P.W.N. 334. 

(.'iTATiox — M I xoK— A ppointment op gu.\r- 
i>iAN at! !itf m . — It is ouly where the appli- 
cant for the probate is himself a guardian 
of a minor on whom citation should issue or 
where the natural guardian of sucli minor 
lives uiuhn* the in(liieii(*e. care and protection 
of the propi>un<lcr of the will, tliat a guar- 
tiian od IHfm should be appointed for the 
]iurpo.*5<* of receiving the citation and on 
;^u<h .i:Mar«lian service of citation should be 
eft*eit«-.|. The tact that the citation was 


iHsue4l 


on the guardian and 


he 


did 


ton appear and e«>ntc«;» the proceedings does 
m*oe“sitjite the appointment of a guar- 
<lian I'd /ifi ni. 35 C.W.K. 387=19.31 C. 713. 
In a probate proceeding, the Court ha.s no 
.•oneeiji with the devolution of the property, 
but onl.v \vi‘li the poini whether the will has 
l>ecn proveil to be genuine and duly oxecul 
ed. 415 117 = 3 Pat.r.,..T. 415. different 

.-oKsidorfi f ions arise when the testator is a 
irindii and when he is Christian. And hence 
the law allows a t|is(-r> tion under S. 283 and 
that wlii<h the law expressly allows the 
('ourt.s oiigl.l not by iiiipHcation to take 
away. Tln-Iefote ♦•veil .vhe»e the will alters 
a rlfvobirion of property, it is not in everv 
.-ase thuf a special citntioii need be issued 
S. 262. When tlie citation is discretio- 
iiury. iiii re ub-ence of sucli citation does not 
invalidate llie giant, but i» sufficient eaus«> 
lOi enommig into the geMiiiuenes.s of the 
will. 1' l.c. :j,>4— 13 Bom. L.R. 38. Where 
general citations haw been issued, it is not 
iiecessiny that citation should issue speciti- 
cHlly to one of the executor.s to enable him 

C.C.M.— 604 


to join in the application for probate. 121 
r.C. 173 — 1930 S- 91. Disputed will — Di tv 
to examine all attestors and witnesses requi*- 
cd by parties. 51 I.C. 1007. Probate— Refusal 
ot, on points not raised by parties — Legali- 
_ ol I.C. 33o. Long delay in propounding' 
a, ^'Jll, will give room to much suspicion, and 
the Courts are in such cases bound to scruti- 
nize the evidence very carefully. 45 IC 187 
= 22 C.W.N. 424. In a teat^jmontaiw sui! 
where the immediate reversioner challenging 
the will enters into a compromis<* with the 
propounders of the will and gives up his 
contention, the next immediate re vei*si oners 
h^ve a locvs standi to enter caveat. 45 I.C, 
39 — 27 C. L. J". 320. The word '^interest’* 
cannot cover the case of a mere rover.sioner ; 
so the sisters of the deceased cannot obieel 
to the grant of a probate to the widow and 
the daughters of the deceased. 20 I C 342 ■ 
30 I.C. 161 = 19 C.W.N. 882. A debtor of a 
deceased person cannt by merely contractino- 
a loan become interested in the estate of the 
deceased and he has no !ocus standi to object 
to the grant of letters of administrarlon 
under S. 283 (I) (c). 190 I.C. 36=1941 Pat. 
PS. A simple creditor of a testator’s ejta‘eis 
no a pei-son having an interest in thtit ostati* 

uer-;c.n to the 

inteiest which entiMes a person to object the 

the granting of probate of the will. The 
Ji’innt of probate must he an interest in tho 
estnto find not merely nu interest in the re^ 
suit 01 the pi ohate proreedings or ^‘interest” 
in any remote sense of the term 100 TP 

362=1941 Pa.. 151- - Pat fI.T. 649. * A 
J istiict Judge in probate proceedings cannot 
question the testator’s disposing- iiowor aiul 
so he cannot go into the question whether 
in the will are illesnl and void. 2) 
I.C. o99; 5 Pat.L.J. 170; 43 I.C. 395; 35 
i.L. 410. Person claiming indepcndontly of 
or adversidy to will does not come under sec- 
tioii. 20 r.C. 342=140 I.C. 722 = 1932 P 
343; 10 p. 812. .A creditor of a heir at law 
lias, no doubt, no right to oppose a tosta- 
montai^ grant on the bare ground that he is 
a creditor. Rut where the heir-at-law is sub- 
s.antially deprived of his inhoritnnee bv an 
alleged will, and the case of the creditor who 
advanced money to him ♦•ither before or dm- 
mg' the pendency of tlie probate proveoding- 
i.s that the will is set up or probate has been 
ohtained m fr.nud of creditors, iho creclitoi 
has tho right to oppose the grant of probate 
and has. therefore, the light to apply for re- 
vocation of the gran‘. T/ic idy<innsravc> 
Mint the creditor is an ordinary creditn,- and 
attaching creditor caunor make anv 
diriereiice in principle. I.L.R. (19401 i Cai 
3.. -44 C.W.N. 149 = 1940 Cal. 286. On this 
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IS. 284 


Caveats against grant of 
probate or administration. 


2S4. (1) Caveats against the grant of probate 

or administration maj’’ be lodged with the District 
Judge or a District Delegate. 


(2) Immediately on any caveat being lodged with any District Delegate, 
he shall send a copy thereof to the District Judge. * 


(3) Immediately on a caveat being entered with the District Judge, a 
copy thereof shall be given to the District Delegate, if any, within whose juris- 
diction it is alleged the deceased had a fixed place of abode at the time of his 
death, and to any other Judge or District Delegate to whom it may appear to 
the District Judge expedient to transmit the same. 


(4) The caveat shall be made as nearly as 
Form of caveat. circumstances admit in the form set forth in 

Schedule V. 


285. No proceeding shall be taken on a petition for probate or letters of 

administration after a caveat against the grant there- 
After entry of caveat, no been entered with the Judge or District Dele- 

ti'mrinti! afteT ^ 0 ^ 6 * to the application has been made or notice 

caveator. been given of its entry with some other Delegate, 

until after such notice to the person by whom the 
same has been entered as the Court may think reasonable. 


286. A District Delegate shall not grant probate or letters of administra- 
tion in any case in which there is contention as to the 
grant, or in which it otherwise appears to him that 
probate or letters of administration ought not to be 
granted in his Court. 


District Delegate when 
not to grant probate or 
administration . 


Explaiuifion. — “Contention” means tfie appearance of any one in person, 
or by his recognized agent, or by a pleader duly appointed to act on his behalf, 
to oppose the proceeding. 


NOTES. 

section, fiee also ,31 C. W. N. 160 = 1927 C. 
207. 

■RKvoc.vnoN OF Gr.snt. — The grant of pro- 
bate or lettej-s of administration is a decree 
of a Court, and where it has been wrongly 
granted, an application can be made to the 
same Court which granted it to set it aside 
and a legular suit is not always necessary 
unless the grant is sought to be revoked on 
ground of the invalidity of the will or on the 
gi’ound of any dispute as to its genuineness. 
Thei'c mnv therefore bo either an_ appUcation 
to revoke'the grant or a substantive suit, out 
when the grant is revoked fresh proceedings 
have to be instituted in order to ^taiu pro- 
per repi-esentation to the estate of the de- 
■ easofl and that must be done by a petiti^ 
under the Act. 3-5 Bom.D.R. 708 — 1933 B. 
.370. See also 1940 Cal. 236 ; 1938 Bang. 
261 (F.B.). 

Snc. 284. — Mere entry of caveat does nor 
in.ake case contentious. 22 B. 261, When a 
• aveat. is filed, questions of title, power of 
disposition and of legality of bequests can_- 
uot be gone into. 19 A. 458 j 18 B. 749. !• 
C.W.N. 1141; 34 B. 459. As to when caveal 
has to be filed, see 38 C. 53 ; 39 C. 245. Exe- 
cution purchasers of interest of testator s 


son can obiect to grant of letters. 1928 C. 
277 (6 C. 460; 10 C. 413, Foil.). Attesting 
witness and scribe supporting will — Cavea- 
t<u-'s I'ase resting” on suspicion — Cavea-t should 
he cautiously considered and great discrimi- 
nation !S necessary. 86 I.C. 642 = 1925 P. ^ 
As to notice to caveator, see 36 X.C. 31 (1) — 
20 r*. W. N. 787. Only where a will is put 
fovwai<l to defraud creditor, a creditor would 
have a locus standi to come in probate 
])roccodings. 30 I. C. 538. 

230. Bcf.) Proceedings in — Nature of — 
Scope of inquiry. 27 I.C. 617 = 19 C. \V . N. 
‘>05- 40 C. 82;* 22 P.B. 1912-109 T.C. 130. 
See also 1940 Oudh 16 = 1939 O.W.N. 932. 

Sfc, 286. — As to the meaning of ‘'conten- 
tion . see 29 M. 426; 31 C. 745; 5 Pat. D. .T. 

107. The words “appearance to 

oppose the proceeutng’^ ir the explanation 
refer also to filing statement or aflBdavit in 
suppoi t of the caveat. 19 M. 156; 22 B. 261 ; 
34 I.A. 102. As to effect of pleader’s with- 
drawal, see 39 C.L.J. 569. See also 84 I. 

6.5 = 1925 C. 75, S, 286 debars a District 
Deleffaic from granting probate or letters 
of administration in any case in which there 
is contention. It does not apply to a Distrmt 
Judge. Thus the fact that a suit as to the 
validity of a will has been instituted in tn« 
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^28/. In every ease in which there is no contention, but it appeal’s to the 

District Delegate doubtful whether the probate or 
letters of administration should or should not be 
granted, or when any question arises in relation to 
the grant, or application for the grant, of any probate 
or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statement of the matter in question to the 
District Judge, who may direct the District Delegate to proceed in the matter of 
the application, according to such in.structions as to the Judge may seem neces- 
sary, or may Korhid any further proceeding by the District Delegate in relation 
to the matter <)f such application, leaving the a]iplying for the grant in 

<piestiou to make application to the Judge. 


Powei’ to transmit state- 
ment to District Judge in 
doubtful eases* where no 
contention. 


Procedure where there is 
contention or District Dele- 
gate tliinks probate or 
letters of administration 
should be refused in his 
I 'ourt . 


288. In every case in which there is contention, or the District Delegate is 

of opinion that the }>robate or letters of administra- 
tion should be refused in hiy Court, the petition, with 
any documents which may have been filed therewith, 
shall be i-eturned to the person by whom the applica- 
tion was made, in order that the same may be present- 
ed to the District Judge, unless the District Delegate 

thinks it necessary, for the purposes of justice, to 
impound the same, which lie is hereby authorized to do ; and. in that case, the 
same sliall he sent by him to the District Judge. 

289. When if appears to the District Judge or District Dele‘*'ate that pro- 

..f p.ob,.tc. to be "f ", " ‘'i, gpnted, he shall tjrant the 

under sonl of Court. tile seal of his Court 111 the form set 

forth ui Schedule VI. 


290. When 

4 f rant of letters 
ininistnJl ion to he 
sen! of Court. 


it appears to the District Judge or District Delegate that 

letters of administration to the estate of a person 
under with or without a copy of the will annciw'ed, 

should be granted, he shall grant the same under the 
seal of his Tourt in the form set forth in Schedule 


291. n) Kvciy 
.\dministrjttifm-hond. 


per.«)n to whom any grant of letters of administration 
other than a grant under section 241, i.s committed 
sliall give a bond to the District Judge with one or 


NOTES. 

Court of tlio senior Subordinate Judge is no 
hs«r to tin* District Judge granting a probate, 
if lie is satlsfie<l a.s to tlie genuiness of a will. 
Tn su<d> a case S. 295 applies. 133 I.C. 890. 
On tins section, frrr al.-vo 151 I.C 843 = 11 O 
W.X. 1.301=1934 O. 442; 11 O.W.N. 1481 = 
19.35 O. .38: 19.39 Oudli 10. 

Skc. 289. — Where the applicant is com- 
petent to apply and the genuineness of the 
will is prove.l or is not disputed, the Court 
has ri<» discretion to refuse. 21 C. 295- 20 \ 
189. Ah to when dutv is payable etc " •tec 
20 C. 407: 40 T.c. 570; I.S C.W.N. 121; 30 
I.C. 394; 33 M. 39. .\s to effect of general 

grant, .v/v .14 C.T....1. 457. .\s to order for 

exhibitijig ac«-ounts, see 47 I.C. 750. Date 
of probate is the day on which order grant- 
ing it is passed and not the date of the order 
that probate should is.sue. 27 C. W. N. 285 
= 1923 ft. 444 . probate proceeding will 


result in a judgment in rf m. and therefore 
the Court cannot act merely on the cousent 
of the parties before it, so as to shut ou*^ 
an enquiry into the genuineness and due exe- 
cution of the will itself. But if the dofend- 

stage withdraws his objection, 
whether under a compromise or othenvise. 
the proceeding may become a non-oontentious 
one in which case the probate wiM ho grant - 
od in common form. The agreement however 
cannot be incorporated in the probate. 19.31 


— Where no executor is appointed 
under the will only letter.s of administration 
with the will jrnnexod cau be gi*antcd. 192.3 
^* Practice outside India ns to grant 

• •t letters. .s*r<* 18 I.C. 007 = 40 C. 74. 

291. The rule in the section is rigid 
and the Court has no discretion. 20 C. 408: 
4< C.^ 115. But where in the will the testator 
mentions that the executors should obtain 
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LS. 292 


more surety or sureties, eiigagijig for the due collection, getting in, and admi* 
nistering the estate of the deceased, 'which bond shall be in such form as the 
Judge may, by general or special order, direct. 

(2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh or 
Jaina or an exempted person — 

(a) the exception made by sub-section (1) in respect of a grant under 

section 241 shall not operate ; 

% 

(&) the District Judge may demand a like bond from any person to 
whom probate is granted. 

292. The Poiirt may, on application made by petition and on being satis- 
fied that the engagement of any such bond has not 
Assignment of admini- ]zept, and upon such terms as to security or pro- 

stiation on . viding that the money received be paid into Court, or 

otherwise, as the Court may think fit. assign the same to some person, his 
cutors or administrators, who shall thereupon be entitled to sue on the sa?d 
bond in his or their own name or names as if the same had been originally given 
to him or them instead of to the Jndsre of the Court, and shall he entitled to 
recover thereon, a« tru.stee.s for all persons interested, the full amount recove- 
rable in respect of any breach thereof. 


NOTES. 

probate of the will without security, it is not 
the function of tl>e Judge to distrust the 
executor and ask for seeui-ity quite contrary 
to testator^s desire. 1029 C. 7,33. The order 
ing of securitv to be furnished in a probate 


exei'ri.seci in .luciiciaL aiiu rea»uurtuiv 
tni appellate Comi- should not interfere with 
the way in which it is exercised unless the 
Coui*t is satisfied that the result is incorrect. 
174 T.C. 421 — 1038 Hang. fi7. 

»Si:opanw siiouiiO itF. nomin.m^ 

Wliere the executor is the sole legatee, if tlie 
Dis riet Judge thinks it necessary to take nn> 
bond, the security fixed must ” nonimai 
sum. 1029 C. 733. Under S. 201 the t>»s- 
triej .ludge can demand a bond from a * 
son to whom pi-obate is granted 
the deceased belonged to mie of the 

enumerated Ihereiu. A + i,, 

within any of the categories referred io ii 

M. 201, aiid so a bond cannot be 

■ntv"of tundu^-^dow on -c>-inistration bond 
07'Tn 840 = 17 M.U.T. fil. As to when a 

surety 'can be discharged, 20 _8 

M. liU: 33 M. 373. Surety cannot get dis 
charge by merely alleging misconduct on 
the part of the adnuniatrator. 1925 C. 15S. 
Te a^o r.I..K. (litoS) 2 Cal 1. A S'uety 
for the due administration of an estate b\ 
an executor, is entitled to be discharged from 
his liability as regards the' future transac- 
tions of the latter on showing good cause, ns 
(e.q.). when the executor is adjudged insol- 
vent.^ t.L.R. (1039) Lah. 424 — 1040 Lah. 
38 As to the nature and object of suie^ 
bond, see 33 C. 713; 35 I. A. 109; 6 C. L. J. 
453. An appeal does not lie from an order 


as to securitv. 20 C. 645. Court can call for 
fresh security. 47 C. 115 = 23 C.W.N. 763. 
Grant not to be revoked on failure to furnish 
security. 86 I.C. 563 = 1925 L. 354. In case 
of a mere technical breach, see 64 I.C. dob. 
As to procedure on death or discharge of 
^nietv, see 66 T.C. 367 = 2 P.W.R. 1922. 

Sec. 292. — The words “the full amount 
recoverable in respect of any breacli there- 
of” mean the loss for which the obligors 
under the bond are liable, and do not mean 
the amount recoverable in law at the date of 
Mie nssignment. 165 T.C. 672 = 38 Bern. L. 
R 032=1936 B. 363 = 60 Bom. 1027; seela^o 
ris>41) 1 M. B. J. 88 (P.C.). Under S. 292, 
tin* jissignee of a bond acquires by virtue o 
tin* assignment a fresh and independent cause 
of action. The section deals not merely with 
luocedure, but it confers substantive rights 
ami it provides a new starting P^*'* 

poses of limitation. 60 Bom. 1027 — 38 
Bom. B. R. 6.32 = 1936 Bom. 363. -An appli- 
cation under S. 292 is really made in pro- 
viedings in the nature of e\€emion and is no 
l)j>r ‘'O a fresh application being entertain dm 
the exercise of inherent jurisdiction when 
the fii’St application had been dismissed in 
default and not on merits. 1935 Bah. 145. Fai- 
lure to exhibit inventory is a breach. 10 A. 
29. .A creditor is a proper pcr®cp, so also 
the Administrator-General and the section is 
not confined to private persons only. 3 C.B. 
.r 422 : 33 C. 73. As to who can sue, see 5 
/A. 348; 21 I.C. 297; 39 C. 563. Procedure 
as to assignment of bond, see 21 I.C. 297 — 
(1923) 1 U.B.R. 174. Distric Judge cannot 
assign administration bond again while 
fii-st assignment is in force. 39 C. 563 — lo 
C. B. J. 332 = 16 C.W.K. 662. 
the section is appealable. 118 I.C. 401 — 1989 
R. 109. 
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death. 


293. No probate of a will shall be grunted until after the expiration of 

i-even clear days, and no letters of administration shall 
be granted until after the expiration of fourteen clear 
da,^’s from the day of the testator or ijitestate’s 


Time for grant of probate 
and administration. 


294. (1) Eveiy District Judge, or District Delegate, shall file and pre- 

Filing of original wills of serve all original wills, of which probate or letters of 
which probate or adminis- administration \\ itli tlie will annexed be granted 

annexed jjy among the records of his Court, until some 

• public registry for wills is established. 

(2) The Provincial Government shall make regulations for the pre- 
sex'vation and inspection of the wills so filed. 


Procedure 

cases. 


in 


295. In any case before the District Judge in which there is contention, 

the proceedings sJiall take, as nearly as may be, the 
contentious ^ regular suit, according to the provisions of 

the Code of Civil Procedure, 1908, in which the peti- 
tioner for probate or letters of adminUtration. as the case may be, shall be the 
plaintiff, and the person who lia.s appeared to oppose the grant shall be the 
defendant. 


296. (1) When a g 

Surrender of revoked 
probate or letters of ad- 
ministration. 


rant of probate or letter.s of administration is revoked 
or annulled under this Act. the person to whom the 
grant wa.s made slial) forthwith deliver up the pro- 
bate or letters to the (\)iirt which made the grant. 


(2) If such person- wilfully and without reasojiable cause omits so to 
deliver up the probate or letters, he .shall be punishable with fine which may 
extend to one thousand rupees, or with imprisonment for a term which mav 
extend to three months, or with botij. 


297. Wlien a grant of piobate or letters of administration is revoked, all 


NOTES. 

Skc. 203 — See 35 CW.N. 387. 

Sec. 295. — It is not the entry of caveu'. 
but the filing- of iviitten statement or aflBda- 
Wt that makes the proceedings contentious. 
22 B. 261. Sre also 1938 Sind 36: 19,39 
Oudh 16 = 1039 O. W. N. 932, The liglu 
to cross-examination. 11 C. L. .T. 124. 
Ad to procecluro in the suit, sec 9 B. 
241; 22 R. 261. Contentious proceed- 

ings must take the form of suit. 3.S 
B. 309 = 23 I.C. 325. See aiso 133 I.C. S96 
cited under S. 286, supra. Under S. 295 
where there is a contention between tlie par- 
ties, the proceedings .should take the form 
of a sul: according to C.P. Code. It is not 
open to the Court in such. a ease to proceed to 
fleeide tlie matter in a summary fushion leav- 
ing the decision subject to modification in a 
suit to be filed afteiwards. 47 U.W. 485 = 
1938 xMad. 502= (19.38) 1 M. L. .f. 4 13. In a 
probate suit, the only issue before the Cour. 
is wliether tlie will propounded or in respect 
of which u grant is asked for is the last will 
and testament of the deceased. .V caveator 
appearing in such a proceeding- ca* not have 
iuiother will filed by him to be pioved b\ wa> 
of counter claim. His remedy i«s to file a ."cpa 


• ate petition. 31 Bom.L.R. 1014. O. 9, R. 9 , 

< '.P. Code applie.s to dismissal of application 
tor probate. 52 I.C. 639. .Vs to the nature 
ot ievo 4 -Htion proceedings, see 4 C W N 

^ ^ C.W.N. 

• >// Compromi.se cannot be made rule 

of ^ Pat.L..T. 415; 14 C.W.N. 1088: 

^ 285. to right of uppeal and 

<.ourt-tees payable in such uppeal, srr 22 I. 

^l‘*s section, see also 
-1 U.W. 415^1925 M. 861; 41 C. 637 = 17 C. 
U.*/. 643; 41 C. 819. Court has got power 
fo “yard costs in probate proceedings. 57 I. 
739. .Suietj- to administration bond — Dis- 
of Court to discharge. 54 A. 293 = 
1932 .V, 2(52. Contentious proceedings uniler 
s. 2<).5. Nature of— Form of decree— Ap 
j»eal against onler in sucli proceedings — Pi-u 
' decree — Necessity. 1938 Sind 36 

Proceedings under .S. 295 — S. 10. 

< .P. C»m1o. if applie.s to — Date, when pro 

• oemiiyjs beroiiie contenrious.. 1940 O.W.N. 1. 

SKC. 296. — Knquirv in‘o applicant '.s title 
ry DiPtiu-t .fudge — S4-opo of. See 16 N. U. 
.r. .-.6=144 r.C. .322=19.33 N. 17.3. 

Sec. 29,. --There is no'hing in the Act to 
^••rtR-ost that the re^-oi-ation of probate, or 
lottprs has retrospective eHeci and invalidat- 
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IS: 29» 


Paviiic'iit to executor or 
luiiiiiiiistrator before pro- 
bate or admiuistration re- 
\oked . 


payments bona fide made to any executor or adminis- 
trator under sucli grant before the revocation tbereof 
slial!, notwithstanding .such revocation, be a legal dis- 
charge to the person making the same ; and the execu- 
tor or administrator who has acted under any .such 
revoked grant maj' retain and reimburse himself in respect of any payments 
made by him which the person to whom probate or letters of administration may 
afterwards be granted might have lawfully made. 

Notwithstanding anything hereinbefore contained, it shall, where the 

deceased was a Muhammadan, Buddhist or exempted 
perst>ii. or a Hindu. Sikh or Jaina to whom section 57 
doe^s not apply, be in the discretion of the Court to 
make an order refusing, lor i*easoiis to he recorded by it in writing, to grant 
any application for letters of administration made under this Act. 

299. Kvery order made by a Oistriet Judge by virtue of the powers hereby 

eonfei’red upon him shall be subject to appeal to the 
Appeals I'loiti orders of iiioh Court in accordance with the provisions of th*' 
District Judge. Code ()f Civil Procedure, 1908, applicable to appeals. 


298. 


f’owor to refuse letters of » 
arhuinistration . 


N^OTES. 

es all acts done under them wliich arc not 
expressly declared to be "valid. Thus the pro- 
ceedings instiluted by ai> cxeeutoi will be 
binding on tho estate. 8 R. 4153 = 128 I. C. 
:{5il=U>31 K. 15. There is nothing- in the 
Probate anil Administration Act (now 
cession Act) to suggest that a grant eithei 
of probate or letters of admiuis^tration be- 
I'.omes, on revocation, void oh initio. A mort- 
gage tlievefore by the administrator on t le 
grant of such probate does not become in- 
valid merely on account of the ®'^bsequen 
revocation of the probate by the Court, if 
I.C. 18(5=11)38 Rang, 43. The section does 

not apply to purchasers. 3i> » ir.. ' 

W.K. S-/o-, 3 C.I..J. 422. In 0 C.W.N. .8. n 
Hindu widow was held entitled to reimbunc 

herself in respect of re 

acting under a probate which was , . 

vokod. As to bona fide payment to admim.. 

trator, see 10 C.W.^. 442. aouU- 

Sec. 298. — No discretion to 
cation for probato b,; . pe>son selected b. 

testator. 20 A. f with C.l*. 

Sec. 299.— section IS to be lead witu 

( ode. 21 C. 539; that every order 

should be read as ^ virtue*^ of the 

marie by n District judg^ ^ 

‘sXcc‘ rnppoal a?d that the rules of pro^ 

i^edur^ under which the ““=‘code 

brought arc those ‘^“^taiMd m a 

S?‘’re‘ad'''ls'nn?i‘tT„'S the of apppal to 

S-?." Co^dr." £le?ro“d.;?.‘=»'aT“bfa ’SistAct 

Jud^e bv virtue of the powers confoiied up 
on him by the Act is si^ject to appgl ^ 
the High Court. 44 Bom.L.R. 603. Uraei 

under the section is appealable. 5^ 3 ■ 

c' i 4 -? = ‘>o C W.N. 28; 14 Pat. D. i. -oo. 
Theio is'no appeal from orde^ assigning tul- 

ininistration bond. 39 person 

002. An ordei- refusing to implead a p 


as defendant is not appealable. 2 A. 904 ; 
13 C. 100; 18 C.L.J. 612; 24 O.W.N. 316. 

When a District Judge exercises his disc^* 
tion under 8. 271 he cannot be said to be 
making an ordei- under the Act so as to give 
a right of appeal under S. 299. He is mere- 
ly ileciding to proceed with the application 
for probate alid no formal order is really 
made by him. In such a ease under S. 271, 
therefore no right of appeal is granted by 
S. 299. 44 Bom.D.R. 603. What to accomp- 

unv iiicmorandum of appeal, see 17 I. C. 
99 = 1(5 C. L. J. 116. Order refusing per- 
mission to oppose \?r’ 

27>‘=:\S C.L..r. (512; 59 C. 1308 — 36 C. . 

N. 635=1932 C. 734; 35 A. 448. Where an 

order is passed granting probato condition^ 
on security being f(*rn^hed _under S. -91 it 
is appealable. 40 P.L.R. 22 — 1938 Lah. lol. 
Orders passed by the Diftrict Judge under 
Sec‘icn 292 are appealable. 1^18 I. C. 
.(01 (l) = 1929 B. 109. An order by a Senior 
Sub-Judge invested with powers of a 
trict Judge for the of letters of ad- 

ministration is covered by S. 

j? 80:-{=1936 L. 378. An appeal lies trom an 
order refusing to set aside a dismissal for de- 
fault of an application for grant of probate. 
38 P. U. B. 263 = 1936 L. 712. S e also 
1936 Bah. 863. An appeal lies under S. 299 
of the Succession Act irrespective of whe- 
ther the order of the Disti-ict Judge was 
passed in the course of interlocutory pro- 
ceedings or whether it is a final order. 1930 

O. 424. The order of a District Judge under 
S* 299 refusing to assign a bond should not 
be considered to be of a puiely formal or 
interlocutory nature and as such not open 
to appeal. The order must be considered to 
he in some respects similar to one under 
S. 145, C.P. Code, and an order under that 
.section is appealable; also order 

is appealable. 1936 L. 684. Under S. 299 

an aripcal lies from an order 

ing an executor to furnish fresh security for 
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Coucuri'out jurisdictiou 
of High Court . 


300- (1) Tlio High Court ^hall have concurrent 

jurisdiction -with the District Judge in the exercise ot 
all the powers hereby conferred upon the District 
Judge. 


(.2) Except in cases to which section 57 applies, no High Court, in 
exercise of the concurrent jurisdiction hereby conferi*ed over any local area 
beyond the limits of the towns of Calcutta, Madras and Bombay 

* ^ shall, where the deceased is a Hindu, Muhammadan, Bud- 

dhist, Sikh or Jaina or an exempted persoji, X'cceive apj^lications for probate or 
letters of administration until tlie Provincial Covernment has, by a notifica- 
tion in the Official Gazette, authorized it so to do. 


301. The High Court may, on apjdication made to it, suspend, remove or 

Removal of executor or ^ or administrator and 

administrator and provision ^ 06 foi the siiecession ot another person to the 

for successor* otrioe of any such executor or administrator who 

maj' cease to hold office, and the vesting in such 
successor of any property belonging to the estate. 

302. Where probate or letters of administration in respect of any estate 


LKG. REP. 

1 Words “and the Province of Ruriua” 
omitted by O.A., 1937. 

NOTES. 

the administration of the estate, as the order 
is passed by the Court in the ordinary course 
of the case under the Act. I. E. R. (1939) 
Lah. 424 = 41 P. L. R. 7lj8 = 1940 Eali. ,38. 
See also 1938 Lalu 151. Where the widow 
of the deceased applied for the grant of pro- 
bate and the brother of the deceased, alleg- 
ing that they had been Joint, objected on the 
ground of Jointness and also on the ground 
that the will was forged and the lower Court 
rejected the objection on the ground tliaf 
the objector had no locus standi; Held, (1) 
that tlie order wiia appealable and that no 
revision lay; (2) that the objector had no 
locus standi because he hud no interest in 
the estate of the deceased; ajid (3) that the 
objector was not bound by Che order passed 
in his absence in the p/obate proee^-diiig. 21 
P. L. T. 219 = 1930 P. 354; 139 I.C. 150 = 
1932 A. 379. No appeal lies against an 
order asking for secui'it 3 ' from the petitioner 
for probate as it is not a final order. 1929 
C. 733, Application for probate dismissed 
for default — Order dismissing application 
for its icstoratiou — Appeal. 1930 L,. 803. 
See as to appeal to His Majesty in Council. 
24 C. 30. As to wlicther interlocutory order.s 
are appealable, sec 20 C.W.N. 28 ; 90 I, C. 
729 = 1926 0. 180; 14 Pat.L.T. 285 = 1933 P. 
276. As to Court-fees, see 35 A. 448 = 22 I 
C. 98. 

Sec. 300. — The proviso embodies the pro- 
\isiniis in that behalf in S. 2 of ,\.rr V of 
1881. (Statement of Object,^ and Jicasous). 

SEC. 301. — See 7 Cut. L, T. 77; 29 B. J8R 
S. 301 deals with tlie power of a High Court 
to suspend, remove or discharge anv priva-e 
executor or administrator. Where an appli- 


cation is made by the manager of a temple 
tor the removal of a peraon who is in the 
position ot a trustee of a permanent trust 
created for th© temple by a will, though styl- 
ed an executor, it certainly is not a matter 
which could be agitated by means of a peti- 
tion under S. 301 of the Act. The proper 
procedure would be by proceedings under 

A.L.J. 124 = 1938 
-VII. IJ/. If the removal of an executor is 
sought and not an indirect jestraint on him 
by merely getting the appointment of a 
receiver— the only remedy that is open is an 
application under 8. .301 an<l nor a suit, 
ill an application under the section, the Court 
ought to enquire into the allegations made 
by the })oitioner; it is not open for 
the Couir to dismiss the application 
NMtliout any kind of onqui^ 3 ^ oO M <)50 
= 1927 M. 1>94 = 53 M.l!.!. 644. The power 
to remove an executor ami to provide for a 
succes,sor to his office is one conferred upon 
the High Court alone by S. 301, and such 

if T £ sought bj* regular suit. 37 

1 .J-.K. <7. The expression “High Court’' as 
used in 8. .301 is not confined to the appel- 
late side alone but al.so includes the High 
i-ourt c.xercising original Jurisdiction. An 
application for removing or dischaigiu'r an 
oxicutor under that section should be'^pre- 
semed to the Judge in the original side wlio 

testamentary Jurisdiction. I. I.. R. 
n_94i)) 1 Cal. 79 = 44 C.W.N. 258 = 1940 Cal. 

Skc, 302. — This clause is necessary as the 
puiMsions of the -\ct of 1865 relating to 
exc«u:or.s of their own wrong” were not 
mcUuled in the Act of 1881. (Statement of 
(thjeetti and Jicason.s.) 8ce 7 B. 38 1 : 12 B. 
<•-{>>: l.S .M. 443. TJie section gives ample 
power to the Court lo settle questions 
aris.ng between the exeeufor and the legatees 
and he. ween the legatees lliemselves, and 
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has or have been granted wilder this Act, the Jiigh 
Court may, on application made to it, give t(7 the 
executor or administrator any general or special 
directions in regard to the estate or in regard to the administration thereof. 


Directions to executor 
administrator . 


CHAPTER V. 

Of Executors of their own Wrong. 


303. A i>erson 

Dxecutor of his 
^\•l•ong . 


who intermeddles with the estate of the deceased, or does 
any other act -vvliich belongs to the office of executor 
own ^vhile there is no rightful executor or administrator 
ill existence, thereby makes himself an executor ot 


}iis own wrong. ' 

£Jxceptions . — (1) Intermeddling witii tlie goods of the deceased for the 
purpose of iDreserving tliem or providing for his funeral or for the immediate 
necessities of his family or property, does not make an executor of his own 


wrong. 

(2) Dealing- in the ordinary cour.so of business 
deceased received from another does not make an executor 


with goods of the 
of his own wrong. 


NOTES. 

also power to construe a will whenever the 
Couit is asked to do so. This is in accord* 
a nee with the well-kno\vn English practice 
prevailing in the Court of Chancery. 1928 M. 
S56. Dis.rict Court cannot give directions. 44 
B. 082 = 57 I.C. 116=22 Bom.L.R. 396. The 
Court in exercising jurisdiction under S. 302 
is acting in pursuance of the testamentary and 
intestate jurisdiction with which it is v^st^ 
under cl. 34 of the Letters Patent. 56 C. 
979. The Court would not be competent o« 
an application under S. 302 to determine niiy 
disputed question of title, the jurisdiction 
of the Court under that section being connn- 
ed to the issue of directions to the exccuvOi 
or administrator relating to the 
and administration of the estate. 

The power of giving ’directions for the sum- 
mary disposal of cei-tain .’disputes, . _ 

. ould be the subject of a suit 

High Court, but the exercise that pow 

is disevetionurv. Where the matter is com 

plicated and many questions exe- 

will arise in giving any <dircction3 to the exe 

t' d^oubtful whether the 

si r.'y vssBS 

rion of title inasmuch as the jurisdiction of 
the Couit under the section is confined “e**®' 
Iv to the issue of directions to the executoi 

6r administrator relating to the management 
and administration of the estate. But a?®“*iing 
that the High Cour is competent to decide even 
disputed questions of title, would be exer 
cisine- its discretion wisely if it re:^ses t 
direction in favour of a party w o 
does not come before it with a clear title 
nnd where the title set up by him can 
appropriately decided in a civil suit. A question 


•liether a deed of sui'iender executed hy a 
lindu widow, a pardanashin lady, is valid 
u*i should be given eflfect to, cfumot be pro- 
erlv dealt with in a proceeding under 
.. 302; where the application is in effect a 
uit for recoverv of an estate of which the 
pplicant alleges to have lost possession, in 
ther words, virtually a suit in ejectment, it 
annot be decided under S. 302 of the Act. 

940 Par. 194. , ^ 

ManoJutr T.all, ./.—In a case w'here the 

.irtics are at variance as poles as u/ der the 
Jourt should not embark upon deciding quM- 
ions of title and fact in such a complicated 
'ispute which can only be settled to the sa^is- 
action of all parties in a properly constitut* 
d title suit. 20 Pat. L. T. 871 — 1940 Pat. 
94 ^V^le^e the administrator of the estate 
s alive it is open to the heir of the lega- 
ee to Jipply for directions to the executor 
.eing issued by the Court in the matter of 
he legjtcv being ascertained. The applicant 
leed not be driven to a fresh suit for that 
ZrL^o 37 C.W.N. 769 = 60 C. 1135 = 1933 
: 841. An application to recover an annuity 
uivable under a will is maintainable under 
>. *302. The rule of limitation governing 
uch an application is Art. 123 and not Art. 


Pat. 254. ^ , 

SKC. 303. — A person remains executor cie 

soik tort only so long as he intermeddles with 

the estate. H Bom.L.l?. 118t. As to_ what 

acts 1 %’ill make a man such, see 3 M. 359 ; 32 

B. 364; 17 C. 620; 7 M. 586; 28 M. 359; 10 

C. W.N. 566. If he took goods of the deceas- 
ed by mistake he does not become one. 
(1899) A.C. 62. As to his rights and liabi- 
lities, see 16 Eq., 534, 28 M. 351 ; 35 C. 276. 
Executor de son tort — Who is — Administr^ 
tion — Proceedings for account — Originating 
summons — Leave of Court— Necessity — Limi- 
tation. 1935 C. 511. 



S- 305] 


Thk fcjucciissioN Act (XXXIX op 1925). 4833 

* ^ ^ ^ 

Illustrations, ^ 

* goods of the deceased, or takes them 

to satisfy hi3 owa d<Jbt or legacy or receives payment of the debts of the deceased. Ho is 
an executor of his own wrong. 

(ii) A, Jiaving beeu appoiuted agent by the deceased in his lifetime to collect his 
debts and sell his goods, continues to do so after ho has become aware of his death He 
IS an executor of his own wrong in respect of acts done after he has become aware of tho 
death of the deceased. 

(iii) A sues as executor of the deceased, not being such. He is an executor of his 

ynongm . » 

304. When a person has so acted as to become an executor of his own 

'W'rong, he is answerable to tlie rightful executor or 
LiabiUty of executor o± administrator, or to any creditor or legatee of the 
1 own wrong. deceased, to the extent of the assets which may have 

come to his hands after deducting payments made to the rightful executor or 
administrator, and payments made in due courJse of administration. 

CHAPTEK VI. 

Op the Powers of an Executor or Administrator. 

305. All executor or administrator has the same 
In respect of causes of jiowor to sue in respect of all causes of action that 
action surviving deceased .survive the deceased, and may exorcise the same 

power for tlie recovery of debts as the deceased had 
when li\'ing. 


NOTES. 

Skcs. 303 AND 304, — Principle of these two 
sections is applicable also to cases not 
governed by this Act; 42 C. L. J. 280 
(405). A legatee who is in possession of the 
property of the deceased or at any rate a 
major portion of it and is holding it adverse- 
ly to the widow and the other legatee is 
liable to be sued as an executor <le son tort. 
Ss. 303 and 304 now apply to Hindus as well. 
114 I.C. 105=1920 S. 19. 

Sec. 304. — Section is not exhaustive; 42 
C.L.J. 280 (4C5). ^Vhere one of the heirs of 
the deceased entere^i into possession and 
collected the rents and profits' and, when the 
person who obtained letters of administra- 
tion sued him for an account, the former 
admittted having been executor de son tort 
held, that the suit was maintainable under 
S. 304; 30 Puuj. L. K. 50:3 = 1929 L. 753. 
There is no rule of law that wlien an ex«?cu- 
tor de son tort has paid liis own debts, a cre- 
debtor who has not been paid is entirled to 
claim out of tho assets wliich were originally 
in the hands of executor de son tort a dis- 
proportionate payment towards his own 
debt. To tlie extent to wliich an executor 
de son tort pays lawful or valid debts of the 
deceased proportionately to the assets avail- 
able, those payments are made “in due course 
of administration.” To the extent to which 
ho has paid certain creditors including liim- 
self more than the rateable share due to 
them, the payments having regard to the 
claims of other creditors who have not been 
paid at all, are clearly not made “in due 

C. c. M.— 605 


course of administration”, and he can be 
required to refund the excess. He cannot, 
Jiowever, be required to refund any amount 
^yucli he has paid towards his own debt 
which is not in e.xcess of the rateable amount 
to which ho would be entitled. 1939 Mad. 662 

(1939) 1 M.L.J. 742, Mortgage suit for 
sale — Mortgagor dead at the time of suit — 
Le:ters of administration not taken out — 
Heirs intermeddling with the estate aie lia- 
ble us executors de son tort. 51 B 771 = 29 
Bom.L.R. 900. -o. //x 

Shcs. 304 AND 212. — Relative scope of— 
fc>. 304 must qualify S. 212 of tho Succes- 
sion Act and the two provisions of law must 
be read together. S. 304 is a special provi- 
Sion allowing suits by a creditor against an 
executor of his own wrong to the extent of 
the assets w hich may have come to his hands, 
b. 212 hits suits to establish a right to a 
part of the property of intestate person. It 

begins. “No riglit to any part can be 

established.” It docs not say, “No remedy 
against any part of the property, etc.” An 
uusccui-ed creditor, of course, does not seek 
to establish any right to tho property of the 
tieceased but merely to liave his debt paid 
out ot it. riio holder of mortgage security 
stands on the same footing. Tlicreforo a suit 
by a mortgagee to recover lus debt by sale of 
the mortgaged property iu possession of tho 
executor de son tort falls weU witliin the 
purview of S. 304 and is not barred by S. 

Kang.R.U. 19 JO Rang. 178. 

fcjEC. 305. — .S'f tlie jiiilgiiicut in 3 AI.H.C. 
K. 384 us to meaning of “cause of action,'^ 
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DeuiaiKls aud rights o£ 
actioa of or against deceas- 
ed survive to and against 
executor or administrator. 


306. All demands whatsoever and all rights to prosecute or defend any 

action or special proceeding existing in favour of or 
against a person at the time of his decease, survive to 
and against his executors or administrators; except 
causes of action for defamation, assault, as defined in 
the Indian Penal Code, or other personal injuries not 
causing the deatli of the party; and except also eases where, after the death of 
the party, the relief* sought could not be enjoyed or granting it would* be 

nugatory. 

Illustrations. 

(O A collis-ioii takes place ou a railway in consequeuce of some neglect or default of 
an offtcial, and a passenger is severely hurt, but not so as to cause death. He atterwaras 
dies without having brought any action. The cause of action does not survive. 


NOTES. 

22 Q. B. D. 128; 15 I. A. 150; 18 A. 131. 
As to executor’s right to maintain suit, 
see 37 B. 158; 38 I. A. 7; See also i Pat.L..r. 

070. . , ^ 

Keg. 300. — The general rule is that a right 
to prosecute an action survives and it is for 
the person claiming exemption from this 
rule to show that his case falls within the 
exception. An action against directors for 
loss caused bv breach of their obligation 
survives. 100 I.C. 759 = 1930 L. 2/1. As 
to ivhat rights and liabilities survive, see - 

B. <)7; 30 B. 144. Personal contracts involv- 
ing personal skill, ability, etc., do not 

the executor liable. 17 C. 115; 30 
The light of a person to sue to set aside a 
compromise decree jiassed during his ^iino- 
rity on the ground of fraud survives to 
executors under the first part of ‘ 

C. W.K. 345. The heirs of a 

ate not included in the expression 
and administrators” as used 
Therefore, under that section .1 c heirs 

tion docs not survive to 

as such. 13 R f'’ L m02. 

All. b — 1938 All. 1 •' 7 2 L. 27; 44 M. 
action m tort, ^ T>at’L J 076; 30 A. 

],ftcr thl dcalU of tho person injured. Ao 
+n S *i00 an action for personal lU 


runt t“lic";ia^^ntS"liaa incurred --e liec«n_^- 
r>- loss Will not ca^e the ^ght to^s 

include injr^Hes of aU sene'e of 

by tortious ** '®7^5 . expression 

hodily jnjui'V. opposed 

n.earn laalily " , '"^ftion and are 

to ini’ll ic« to property oi //assault” 

plainly ejusdem gen€r%3 with an assault 


and not with ‘‘defamation”. Accordingly, a 
cause of action which is in respect of injuiy 
to the credit and reputation of the plaintiffs 
caused by the wrongful acts of the dece^ed 
defendant does not fall within the exceptions 
set out in S. 30G, but under that section sur- 
vives against the executors and administra- 
tors of his estate. 13 R. 385. A remedy for 
a wrongful act, which is not a mere tort but 
a breach of a quasi-contract, done by a de- 
ceased person, can be pursued against his 
legal representatives ivlicre property belong- 
ing to another person has been appropnatect 
bv the deceased and added to his estate. 
Such an action ia not one excluded by S. 

(17 C.W.N. 5, Rcl. on.) 17 Lah. 262 — 1936 
L 268 In a suit for malicious prosecution, 
the plaintiff’s right which is a mere right to 
sue for damages for a personal injury cliang- 
es its character once it is merged in a de/^ee. 
It then becomes a matter of record which is 
a rioht of higher nature. The rights and lia- 
bilities arising under a decree awarding 
damages for malicious prosecution therefore 
continue when the pluintifC dies during tho 
pendency of an appeal against the decree, so 
far as the appeal is concerned, but as re- 
irards the cross-objections they abate. 8U 
NBR. 186 = 1934 N. 119. Where at the 
time of the death of the defendant, there is 
an action pending against him for damages 
for his negligence which resulted in the death 
of the husband of the plaintiff and it is an 
action allowed by the Fatal Accidents Act 
(XIII of 1855), according to the words of 
s". 300, tho action sur\*ive3 against his execu- 
tors and administrators, and hence the ac- 
tion can be continued against the legal rep- 
resentative.s of the defendant. 57 M. 951 — 
07 M.L.J. 146. See also 53 C. 987 = 100 I.O. 
286 = 1927 C. 277. The phrase *‘special pro- 
ccediufj*’ in S. 306 is an extremely wide one 
and there is nothing in the section to suggest 
that it must be a proceeding anologoos to _a 
suit. In any way “special proceedings” ^ 
wide enough to cover summary proceeding 
under S. 235 of the Companies Act. LLJt. 
(1939) A. 6 = 1938 A. L. J. 1002 = 1939 A. 1. 
As to applicability of S. 306 to criminal pro- 
ceedings, see 1941 Rang.L.R. 224, 
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(tt) A sues for divorce. A dies. The cause of action does not survive to his 
representative. 


Power of executor or ad- 
ministrator to dispose of 
property. 


307 . ( 1 ) Subject to the provisions of sub-sec- 

tion (2), an executor or administrator has power to 
dispose of the property of the deceased, vested in him 
under section 211, either wholly or in part, in such 
manner as he may think fit. 


NOTES. 

Ss. 307 TO 315. — Scope and effect of. — 
S. 307 and the succeeding^ sections of the 
Succession Act make provisions for the po- 
wers of an administrator, and deal with the 
powers of the administrator as such, and in 
no way govern the powers of persons wdth 
life or absolute estates. It is not correct to 
hokl that a widow having a life-estate under 
a will has no power to ^ienate the property 
but that a daughter having an absolute estate 
has such powers as given her by the Succes- 
sion Act. The daughter as an administrator 
is limited to the powers granted to her 
under the Act, but her powers :is* liaving an 
absolute estate would be different. The same 
has to be said of a widow. 19 Pat. L. T. 
234 = 1938 Pat. 301. 

Sec. 307. — Sub-section (2) reproduces 
the provisions of S. 90 of the Act of 1881 
which was inserted in that Act by S. 14 of 
Act VI of 1890. iStatement of Objects 
and ReasoTts.') “AH the property of the de- 
ceased,” meaning of. See 5 P. 80. As to 
the powers of the executor, see 91 I.C. 663= 
3 R. 443. S. 307 gives tlie executor powers 
at least as extensive as those of an executor 
in England before 1926. But the transferee 
who deals with a transferor, who happens to 
be an executor, not as executor but as 
owner is not entitled to the protection which 
the law affords to the transferees from exe- 
cutors acting qtia executor. 60 C. 394= 
1933 C. 429. Duties and powers of execu- 
tors. 1932 B. 191=34 Bom.L.R. 113; 1932 
B. 604=34 Bom.L.R. 1365. It is obvious- 
ly improper for an executor to utilise the 
gener^ assets of the estate for the purposes 
of carrying on a business of the testator. 
Where a will left by a Mahomedan trader 
gives the executor power to pledge “the 
credit” of the business for the purpose of 
carrying it on, there is express limitation 
of the power to charge for the purposes of 
the business to the trade assets. The gene- 
ral assets of the estate cannot form part of 
the credit of the business unless there is an 
express power to charge them for the pur- 
poses of the business. I. L. R. (19^) 
Mad. 211=50 L.W. 550=1939 Mad. 922 
= (1940) 1 M.L.J. 655 (2). There is no 
duty on the part of an intending tender to 
an executor to enquire into facts outside the 
will as they existed immediately prior to 
the testator’s death. Much of the useful- 
ness of the statutory power conferred by S. 
307, on executors in India would be nulli- 
fied, if such a duty of enquiry was imposed 
on parties dealing with executors. 67 I. A. 

102=44 C.W.N. 289=1940 P.C. 30=(1940) 


1 M.L.J. 795 (P.C.). 

ScoPE^ OF Section. — He who relics upon a 
permission necessary under law for the 
validity of any transaction in his favour 
must discharge the burden strictly by prov- 
ing that his case comes within the protec- 
tion of law and complies with the require- 
ments prescribed by law. An alienation 
with permission under the section does not 
operate as an absolute alienation, so as to 
exclude all enquiries into the question whe- 
ther the permission was obtained through 
I L misrepresentation, although, no 

doubt, such enquiry would not be permissi- 
ble in the absence of distinct allegations of 
fraud. 98 I.C. 6=1927 N. 57. The pre- 
vious permission referred to in the section 
which enables an administrator to mortgage 
the estate implies that there should be a 
sanction by the Court of all the essential 
elements of the mortgage transaction ; it 
follows that a mere bald sanction to mort- 
gage is not sufficient. 98 I.C. 6=1927 N. 
57. An alienation with permission of Court 
obtained by fraud or misrepresentation be- 
ing voidable only, its avoidance could be 
done even by setting up a defence to a suit 
to enforce it, and not necessarily by bring- 
mg a suit to have it set aside. 1927 Nag. 
57. Where a person who had obtained 
probate of a will applied for permission for 
sale of certain immovable property covered 
by the will and his application was not spe- 
ofically headed as one under S. 307, the 
Court should not confine its attention to a 
consideration of the applicability of that 
section alone, but it should find out whether 
It had jurisdiction under any other provi- 
sion of law to grant the permission sought 
for. 1935 A. 360. 

Sec. 307 (1) . — Re: executor’s power to 
borrow money, see 31 C. 253; 11 Bom.L. 
R. 250; 7 C.W.N. 104; 18 Ch.D. 93. He 
can ask for construction of the will. 18 

B. 1. As to his power to carry on trade 
or business, see 13 Ch.D. 48; 2 M.I.A. 487; 
34 B. 209; 26 Ch. D. 248. As to power to 
mortgage, jee 54 I.C. 321=6 O. L. J. 526. 
As to powers of compromise, see (1904) 1 
Ch. 622. Discretion if properly and honest- 
ly exercised cannot be fettered by Court. 4 
Bom.L.R. 199; 12 A. C. 722. After an 
executor has given his assent to the legacy, 
he is not competent to deal further with the 
property. 47 I.C. 289=28 C.L.J. 141. As 
to powers of administrator acting under 
the Hindu Wills Act, before the passing of 
tlie Probate and Administration Act, see 47 

C. L.J. 569=1928 C. 412. 
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Illustrations. 

(t) The deceased has made a specific bequest of part of his property. The executor, 
not having assented to the bequest, sells the subject of it. The sale is valid. 

(«) The executor in the exercise of his discretion mortgages a part of the immovable 
estate of the deceased. The mortgage is valid. 

(2) If the deceased was a Hindu, Muhammadan, Buddhist, Sikh or 
Jaina or an exempted person, the general power conferred by sub-section (1) 
shall be subject to the following restrictions and conditions, namely : — 

(t) The power of an executor to dispose of immovable property so vest- 
ed in him is subject to any restriction which may be imposed in this behalf by 
the will appointing him, unless probate has been granted to him and the Court 
which granted the probate permits him by an order in writing, notwithstanding 
the restriction, to dispose of any immovable property specified in the order in 
a manner permitted by the order. 

% 

(if) An administrator may not, without the previous permission of the 
Court by which the letters of administration were granted, — 

(a) mortgage, charge or transfer by sale, gift, exchange or otherwise 
any immovable i^ropcrty for the time being vested in him under section 211, or 

{b) lease an}^ such property for a term exceeding five years. 

{Hi) A disposal of property by an executor or administrator in contra- 
vention of clause (z) or clause (n), as the case may be, is voidable at the in- 
stance of any other person interested in the property. 


NOTES. 

Sec. 307 (2). — The object of S. 307 (2) 
(n) is to enable the District Judge as the 
Court of testamentary jurisdiction to see 
that the transfer applied for is necessary m 
the interest of the administration ot tne 
estate. If it is in the interests of the ad- 
ministrator that the property should be 
converted into money and invested m the 

Government Promissory notes, tale 

tute a suit under S. 92 

such other steps as they might be advised. 

But an application to tlic District Judge i 

hVr testanientary jurisdiction for permission 

to sell the property bequeathed is cntireb 

I'^wrong method, as the judge "V''4l2 

diction to pass ^Hindu 

= 1931 A. 212. Under S. 307, a Hindu 

executor is entitled to deal with the pro- 
perty of the testator in the sarnc T^^nncr as 
the owner himself could have dealt wijdi it, 
unless his powers are restr.c cd or hmded 
by the terms of the will. H his PO'\ers 
are so restricted, he cannot dispose of im- 
movable property unless he obtains Permis- 
sion of the Court; the restriction upon the 

powers of an executor to deal with immo\ 
able property may be either express or im- 
plied. 39 Bom.L.R. 1094=1938 Bom. 71. 
Where there is a specific ^^rection as rega 
the investment of tlic money in 
will the administrators are not ^"titled 

invest the money otherwise ^‘7 the 

by the testator without th"" T 471 

C'ourt. 1933 M.. h28=6o 

UoNver to dispose includes • 

J. 260 (266); this sub-sectiou (2) does not 
jifTord piotection to unwarrantable and 


fraudulent dispositions. 10 C.W.N. 673; 
18 M.L.J. 367; 35 I.A. 109. See also 60 
C. 394=1933 C. 471. His powers of mort- 
gaging, see 16 Ch.D. 151; 1 A. 753; 3 C. 
W.N. 515; 26 I.A. 97. The mere fact that 
the testator intended that the property 
should not be divided till the minor sons of 
the testator attained the age of twenty-one 
years does not give rise to the inference 
that the testator intended to impose any 
restriction on the power of alienation of the 
executor. 33 Bom.L.R. 1056=1931 B. 533. 
Disposal in contravention of sub-section is 
not void but only voidable. 8 C.W.N. 54; 
14 C.W.N. 451; 10 I.C. 209; 23 C.W.N. 
401; 49 C. 626; 28 C.W.N. 444. Lease by 
administrator without permission of Court, 
whether void or voidable — Setting aside of 
lease. 83 I.C. 319=1924 C. 636. Title of 
purchase from legatee. See 29 C. W. N. 
529=1925 C. 703. Under S. 307 an execu- 
tor has, no doubt, the power to dispose of 
the property for all purposes binding on. the 
estate and even where the executor deals 
with the property for purposes not strictly 
binding on the estate, the alienation cannot 
be questioned so as to defeat the bona fide 
alienee who has no notice of the fact that 
the executor was using his powers for pur- 
poses not binding upon the estate. But 
where the alienation is made for purposes 
not binding upon the estate and the ali6nee 
has notice of the fact, the principle does not 
apply. 128 I.C. 689=1930 M. 956=59 M. 
L.J. 596. Administration suit in Rangoon 
Higli Court — Preliminary decree pa^ed — 
Administrator appointed b 3 ' another Court 
can be permitted by it to sell property. 1925 
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(3) Before any probate or letters of administration is or are granted in 
such a case, there shall be endorsed thereon or annexed thereto a copy of sub- 
section (1) and clauses (f) and (m) of sub-section (2) or of sub-section (1) 
and clauses («) and (iit) of sub-section (2), as the case may be. 

(4) A probate or letters of administration shall not be rendered invalid 
by reason of the endorsement or annexure required by sub-section (3) not having 
been made thereon or attached thereto, nor shall the absence of such an endorse- 
ment or annexure authorise an executor or administrator to act otherwise than 
in accordance with the provisions of this section. 

308. An executor or administrator may, in 
addition to, and not in derogation of, any other 
powers of expenditure lawfully exercisable by him, 

(o) on such ads as may be necessary for the proper care or management 
of any property belonging to any estate administered by him, and 

(h) with the sanction of the High Court, on such religious, charitable 
and Ollier objects, and on such improvements, as may be reasonable and proper 
in the case of such property. 


General powers of ad- 
ministration. 

incur expenditure — 


NOTES 

P.C. 261 = 50 M.L.T. 6^ (P.C.). Even 
after tlie estate has i>cen completely admi- 
nistered. the Probate Court has jurisdiction 
to grant f>crmission to the administratrix to 
sell the i>roperty. The order may be im- 
proper but it is not a nullity and the pur- 
chaser at the sale in pursuance of the order 
is not defeated unless fraud is proved. 36 
C.W.N. 744=55 C.L.I. 535=1932 C. 828. 
Though according to the AfahoHtedan hatv, 
a Mahomedan cannot dispose of by will 
more than onc-tlnr<l of the property after 
paj’ment of hi«i dcl>ts an<l funeral expenses 
an<l the remaining two-thirds must go to his 
heirs; unless the heirs consent to the provi- 
sions of the will, the matter is now govern- 
ed by S. 211 of the Succession Art, un<ler 
which the i>roperty of the testator vests in 
the executor atul can be sohl and convened 
by him under S. 307 if there is no restric- 
tion hv the will on his power of alienation. 
33 Bo'm.L.R. 1056=1931 R- 533. It is a 
well settlefl principle tliat where an un- 
authorised sale by an executor or adminis- 
trator is set asitlc, a botui fide purchaser who 
is <leprivcd of the property purchased by him 
is entitled in equity to be reimbursed for any 
expenditure incurred by him which has the 
efTect of improving the permanent value of 
the property. If the transferee incurs ex- 
penditure out of caprice or mere whim or 
for luxurious purposes, the ultimate owner 
is not bound. Rut if the result of the im- 
provement is to add to the paramount value 
of the property, then a right arises in equitv 
for restitution or re-imbursement in favour 
of the transferee in respect of the expendi- 
ture incurred by him in that behalf. Rut 
the ultimate owner is entitled, in calculating 
the amount of compensation to be paid to 
the transferee, to credit against the Utter the 
rents and profits of the property realised 


by the transferee. 39 Bom. L. R. 1094= 
1938 Bom. 71. Hindu widow, holding 
husband’s estate as executrix under will — 
Powers of alienation — Mortgage for raising 
funds to advance to relation for latter’s 
trade — Decree on and sale in execution — 
Validity as against ultimate owner of the 
property. 39 Bom.L.R. 1094=1938 Bom. 
7 1 

Sec. 307 (3 ). — See 5 P. 80=7 Pat.L.T. 
188; 51 B. 16=28 Roni.L.R. 1360. A mort- 
gage executed by the administrator without 
leave of Court is not void but only void- 
able at the instance of anj’ person intercste<I 
m the property. The holtlcr of two monev 
decrees against the estate in the hands of 
the administrator is not entitled, however, 
to set aside the mortgage, cxccjit by making 
restitution to the mortgagees to the extent 
to which the mortgagees had bona fide ad- 
vanced money to the mortgagor. If the 
parly is unable to make siicli restitution, the 
only other course for the Court is to allow 
the mortgagee to enforce his mortgage 
against the estate. 9 R. 34=1931 R. 277 

Sec. 307 (4). — 22 I.C. 925=7 L. 
R.R, 93; 99 I.C. 482=1927 B. 16. 

Sec. 308 . — See 36 A. 217=23 I.C. 143. 
Where an executrix executed promissor\' 
notes as such e.xecutrix and it appeared that 
the loans were taken for the- benefit of the 
estate and the creditor impleaded all the 
parties and applied for a decree binding the 
estate: Held, that the only right winch the 
creditor couhi claim was the right to be sub- 
rogated to the right of the executrix to be 
indemnified out of the estate to the neces- 
sary e.xtent. It is consequently necessary 
that the right of the e.xecutrix to the indem- 
nity is established before the creditor can 
be subrogated to such a right. 35 C.W.N. 
850=53 C.L. T. 589. 
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309. An executor or administrator shall not be entitled to receive or retain 

any commission or agency charges at a higher rate 
than that for the time being fixed in respect of the 
Administrator-General by or tmder the Administra- 


Commission 

charges* 


or 


agency 


tor Generars Act, 1913. 


Purchase by executor or 
administrator of deceased’s 
property. 


Powers of several exe- 
cutors or administrators 
exercisable by one. 


310. If any executor or administrator purchases, 
either directly or indirectly, any part of the property 
of the deceased^ the sale is voidable at the instance of 
any other person interested in the property sold. 

311. When there are several executors, or 
administrators, the powers of all may, in the ^sence 
of any direction to the contrary, be exercised by any 
one of them who has proved the will or taken out 

administration. 

Illustrations. 

(t) One of several executors has power to release a debt due to the deceased. 

(ti) One has power to surrender a le.ase. 

(«0 One has power to sell the property of the deceased whether movable or im- 
movable. 

(t-z/) One has power to assent to a legacy. 

(z/) One has power to endorse a promissory note payable to the deceased. 

(w) The will appoints A. B. C, and D to be executors and directs that two of them 
shall be a quorum. No act can be done by a single executor. 

312. Upon the death of one or more of several executors or administr^ 
^ tors, in the absence of any direction to the contrary 

in the will or grant of letters of adrninistration, all 
the powers of the office become vested in the survi- 
vors or survivor. 

313 The administrator of effects unadminister- 
ed has, with respect to such effects, the same powers 
as the original executor or administrator. 

314. An administrator during minority has all 
the powers of an ordinary administrator. 

315. - When a grant of probate or letters of ad- 
ministration has been made to a married woman, she 
has all the powers of an ordinary executor or admi- 


Survival of powers on 
death of one of several exe- 
cutors or administrators. 


Powers of administrator 
of effects unadmintstered. 

Powers of administrator 
during minority. 

Powers of married exe- 
cutrix or administratrix. 


nistrator, 


NOTES. 

Sec 310 .— When executor has renounc- 
ed or has not acted in any manner or prov- 
ed the will, he can purchase if it is made in 
gSod faith.' 9 A.C". 733; 13 C.W.N 557 
He can purchase interest of legatee. (1 89/1 
2 A.C. 216; 9 C.L.J. 383; 1902 A.C. 197. 

Sec. 311. — Section does not apply it 
will provides the action of majority to be 
binding. 29 I. C. 505; 34 M. 406. .Release 
of debt bv one of several executors is valid. 
26 A. 318; 29 T.C. 139. As to who can 
bring suits, see 2 C.L.J. 484; 54 I.C. 755; 
30 B. 173: 1 L.W. 1033. Grant of pro- 
bate of letters is a condition 
one of them acting singly. 27 C. 683. 1 he 
word “several” does not mean possessing 
powers to act severally. 42 M.L.J. 559. 


On this section, see also 39 M. 365=28 M. 
L.J. 285; 34 C.L.J. 557. The will of de- 
ceased declared that the trustees were to 
act by majority and also laid down that 
trustees were to act by resolution passed at 
the meeting of the Board or by circulation 
of resolutions signed by them. The majo- 
rity of trustees were in favour of compro- 
mising a claim and opposed to the filing of 
a suit, and no fraud or collusion on the part 
of the majority was established. Held, that 
tlie minority of trustees or executors had no 
right against the wish of the majority. to file 
a suit and involve the estate in a risk of 
heavy loss for costs. 1933 S. 232. 

Sec. 312. — 24 C. 589; 13 C.W.N. 
554. 
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CHAPTER VII. 

4 

Of the Duties of an Executor or Administrator. " r 

316. It is the duty of an executor to provide funds for the performance 

As to deceased’s funeral necessary funeral ceremonies of the deceased 

. ' in a manner suitable to his condition, if he has left 

property sufficient for the purpose. 

317. (1) An executor or administrator shall, within six months from the 
Inventory and account. grant of probate or letters of administration, or with- 
in such further time as the Court which granted the 

probate or letters may appoint, exhibit in that Court an inventor 3 ^ containing a 
full and true estimate of all the property in possession, and all the credits, and 
also all the debts owing by any person to which the executor or administrator is 
entitled in that character; and shall in like manner, within one year from the 
grant or within such further time as the said Court may appoint, exhibit an 
account of the estate, showing the assets which have come to his hands and the 
manner in which they have been applied or disposed of. 

(2) The High Court may prescribe the form in which an inventory or 
accoLint under this section is to be exhibited. 

(3) If an executor or administrator, on being required by the Court to 
exhibit an inventory or account under this section, intentionally omits to comply 
with the requisition, he shall be deemed to have committed an offence under ’ 
section 176 of the Indian Penal Code. 


NOTES. 

Sec. 316. — As to the suitableness of ex- 
penditure, see 1 Knapp. 245. On this sec- 
tion, see also 48 I.C. 295=28 C.k.J. 271. 

Sec. 317. — The appointment of an audi- 
tor for the checking and examination of the 
accounts and for local inquiries about in- 
cotne an<l expenditure is beyond the scope of 
the authority of Court under S. 317. The 
Court has, liowever, the right to see that 
the accounts and inventories filed f'rima facie 
complv with the requirements of the section. 
7 O.W.N. 616=1930 O. 424. As to what 
an inventory should contain, see 43 I. A. 
236=41 C. 556=26 M.L.J. 56 (P.C.). The 
term “assets” includes all the property of 
the deceased. 38 Ch. D. 609; 3! C. 572; 
7 M.L.J. 123. The omission to exhibit 
accounts renders him liable to prosecution. 
2 C.VV.N. 597; 33 C.L.J. 252. As to 
dutv to render accounts, see also 45 I. C. 
.333'; 31 I.C. 499 ; 32 I.C. 554; 44 I.C. 58; 
35 I.C. 950=9 Bur.L.T. 148. The prac- 
tice of the Bombay High Court has been to 
require the executor taking out probate to 
file an inventoo' and accounts with the- Tes- 
tamentary Registrar and not with the Com- 
missioner for taking accounts. Such in- 
ventorj' and accounts filed under S. 317 
should, so far^ as the proceedings on the 
testamentary side are concerned, are final. 
The protection afforded to parties interest- 
ed in the will is that if the inventory and 
the accounts are intentionally false in any 
particular, the executor or administrator 
makes himself liable to punishment under 


the Penal Code, the other remedy open to 
the interested parties is to file an action 
against the executor or administrator ques- 
tioning the correctness of the accounts. 29 
Bom.L.R. 683=1927 B. 438. There is no 
warrant for saying that in every case the 
account which the executor is to file under 
.S. 317 must be the account for one year. 
Where the executor did not file accounts 
within one year from the grant of the pro- 
bate and did not obtain from Court any 
extension of time, the probate Court has 
jurisdiction to direct him to file an account 
of the estate riot for one year only but for 
the whole period e.xtending from the date 
of the grant of the probate till the date 
when it is filed in Court. 43 C.W.N. 754. 
The Court which is seized of the proceed- 
in_gs under Ss. 301 and 302 in relation to ad- 
ministration lias every right to take cogni- 
zance of and scrutinize the accounts filed 
under S, 317 suo tnolu and particularly so 
when it is moved by an application under 
Ss. 301 and 302 in which it is esscntially 
necessary for it to do so in order to see 
whether the e.xecutor has so misconducted 
himself as to make it necessarv for him to 
be removed. 41 P. L. R. 872=1939 Lah . 
463. Under S. 317 an executor paid statu- 
tory duties to perform and until he has 
<Ione that he would not divest himself of 
the character of executor. Burden of pro- 
ving whether he had done everything neces- 
sary in the administration of the estate is 
on the executor and he has no excuse for 
neglecting the elementary' precaution of 
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(4) The exhibition of an intentionally false inventory or account under 
this section shall be deemed to be an offence under section 193 of that Code. 

318. In all cases where a g-rant has been made of probate or letters of 
T ^ X • t j administration intended to have effect throughout the 

pe^"y In TiTv part" of Brftisli whole of British India, the executor or administrator 
India in certain cases. shall include in the inventory of the effects of the 

deceased all his movable and immovable property 
situate in British India, and the value of such property situate in each province 
shall be separately stated in such inventory, and the probate or letters of admi- 
nistration shall be chargeable with a fee corresponding to the entire amount or 
value of the property affected thereby wheresoever situate within British India. 

- 319. The executor or administrator shall collect, 

rii-Ktc with reasonable diligence, the property of the deceas- 

ed and the debts that were due to him at the time ot 
his death. 


320. Funeral expenses to a reasonable amount, according to the degree and 

. quality of the deceased, and death-bed charges, includ- 

ir^afTdebts^*^ fees for medical attendance, and board and lodg- 

ing for one month previous to his death, shall be paid 
before all debts. 


321. The expenses of obtaining probate or letters of administration in- 

^ eluding the costs incurred for or in respect of any 

judicial proceedings that may be necessary for ad- 
after such expenses. nunisteri^^ff the estate, shall be paid next after the 

funeral expenses and death-bed charges. 

322, W^ages due for services rendered to the deceased within three months 

next preceding his death by any labourer, artisan or 
Wapes for certain ser- (domestic servant shall next be paid, and then the 

then%ther‘'d”bts! debts of the deceased according to their respec- 

tive priorities (if any). 



NOTES. 

opening an account in the name of the 
minor for whose estate he is guardian, or 
even his own name as giiardian. instead of 
merely paying the money into_ his^ pre-exist- 
ing accounts and dealing with h ^ J 
were his own. 41 P.L.R. 872— 1939 Lah. 

463. 

Sec 319. — As to meaning of property', 
s^e 25 C. 65; 1 M.H.C.R. 171. In ap- 
pointing agents, he must exercise the care 
of a man of ordinary prudence. 29 B. 170. 
S'ee for the meaning of “reasonable dili- 
gence”. 6 H.L.C. 217. Where the exe- 
cutor himself is debtor, see 31 C. 519; 10 
Bom.L.R. 346. 

Sec. 321. — As to testamentary expenses. 

10 Ch.D. 468; 20 Eq. 271; (1900) 2 
Ch. 182. A creditor who advances money 
to an executrix under a will for a necessari' 
purpose, z'ic., for obtaining probate of the 
will, is not entitled to any charge against the 
estate, but in a proper case the creditor is 
entitled to stand in the shoes of the execu- 
trix for the purpose of recovering the money 


from the estate, and to he given the benefit 
of the indemnity which the executrix has 
acHinst the estate. (1940) ^dad* 

45=1939 Mad. 817=(1939) 2 M.L.J. 316. 
fOn appeal from (1937) 1 M.L.J. 447=1937 
Mad. 484=45 L.W. 375.1 Costs are al- 
ways in the discretion of Court. 13 C.W. 
N. 557; and the Judge may fix reasonable 
pleader’s fee. 6 C.L.J._ 453; 18 C.L.J. 

643. The judicial proceedings refer to adr 
ministration suits. 17 B. 637; 29 B. 96. 
The costs incurred by a party who, though 
necessary party, was not cited in prior pro- 
bate proceedings, in connection with his ap- 
plication to recall the probate and have the 
will proved in solemn form can be treated 
as “expenses of obtaining probate” within 
the meaning of S. 321 and may be made a 
first charge on the estate. 37 C.W.N. 113. 

Secs. 322 and 323: Crown debts — Prio- 
rity. — The Crown is not bound by Ss. 322 
and 323 of the Act. It enjoys a preroga- 
tive right of preference in payment to all 
its subjects of debts of equal degree and 
except in so far as the Legislature has 
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323. Save as aforesaid, no creditor shall have a ripht of priority over 

another ; but the executor or administrator shall pay 
all such debts as he knows of, including^ his own 
equally and rateably as far as the assets of the deceas- 
ed will extend. 


Save as aforesaid, all 
debts to be paid equallv and 
rateablv. 


Application of movable 
property to payment of 
debts where domicile not in 
British India. 


324. (1) If the domicile of the deceased was 

not in British India, the application of his movable 
propertv to the payment of his debts is to be reflat- 
ed by the law of British India. 

f . ... e^l payment of a part of his debt by virtue 

of sub-section (1) shall be entitled to share in the proceeds of the immovable 
estate of the deceased unless he brings such payment into account for the bene- 
fit of the other creditors. 


Hindu, 


(3) This section shall not apply where the deceased was a 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person. 

Illustration. 

over bis domicile in a country where instruments under seal have prioritv 

^ property to the value of 5,000 rupees, and 

10.000 rupees, debts on instruments under seal to the 
amount of lOOOO rupees, and debts on instruments not under seal to the same amount. The 
creditors lioIdm.G: mstrnments under seal receive half of their debts out of the proceeds of 
the movable estate. The proceeds of the immovable estate are to be applied in payment 
of the debts on in^rumcnts not under seal until one-haff of such debts has been dischar^red. 

w»ll leave 5.000 rupees ^vhlch are to be distributed rateably amcAig-st all the creditors 
without distinction, in proportion to the amount which may remain due to them. 

Debts to be paid before 325. Debts of every description must be naid be- 

legacies. fore any legacy. ^ 


NOTES. 

thought fit to interfere, this rule is of unl- 
vcrssil application. The Succession Act 
docs not anywhere touch the prerogative of 
the Crown, and the scope of the Crown pre- 
rogative falls under the definition of “any 
other law for the time being in force" in 
S. 217 of the Act. Debts, not trading debts 
but taxes, due to the Crown fall outside the 
scope of the Act. An administrator should 
approach his task with the knowledge that 
the primary task is laid upon him of dis- 
charging the obligations of the deceased in 
respect to his payment of taxation before 
he turns to sec who are the ordinary credi- 
tors and in what or<ler thev should bo naiH 
1939 Rang.D.R. 701 = 1940 Rang. 36 

Sec. 323. — S. 323 merely lays down a 
rule of procedure that must be followed by 
an executor or administrator. It is cicarlv 
not applicable when a creditor who has ob 
tamed a judgment and decree against the 
estate of a dcccasc.I person applies to exe- 
cute the decree against the estate in the 
hands of the legal representative of the de- 
ceased. Rateable distribution under S 323 
is allowed only among creditors of whose 
existence the executor is aware; his liabi- 
l.ty to distribute the asset.s f,ari pa^su is 
limited to the debts wh ch he knows of 

38 Bpm.L.R. 864=1936 B. 423. UndL l' 
323 the executor is bound, when the assets 
C.C. M.-606 


are insufficient to pay the debts of the de- 
ceased m full, to pay all the creditors equallv 
an<l ratably and to pay neither more nor 
less. I^e has no power to prefer one ere- 
ditor to another or to mortgage the estate or 
any part of the assets for making any pay- 
ment in excess of the rateable and equal 
payment due to the creditor. A mortgage 
executed by the executor to one creditor in 
preference to the rest, will not bind the 
latter. 37 Bom.D.R. 642=1935 B, 385, 
rights of judgment-creditor, see 12 

29 B. 96; 11 Bom 

L.R. 250; 18 T.C. 510=6 L.B.R. 158. He 

liable if he makes improper 
distribution. 8 B.H.C.R. 20 (O.C.J.) Tlie 
equal and rateable distribution is to be made 
assets and not income. 25 C. 54* 
10 C. 929. Whether he can pay even barl 
red debts, see 1 M. 267; 6 C. 340. As to 
ms ^ght of indemnity, see 37 I. A. 27; 7 
pii.lJ. 504. Crown debts, c.fj.. Court-fees, 
have priority. 34 C. 1040; 42 C. 151. In 
the case or maladministration, creditor can 
sue for administration. 35 C. 1100. 

z-' ^554 324.— As to scope of section, see 1 
C. 412; 23 C. 506. As to the rule in Eng- 
land. jce 28 Ch.D. 175. 

Sec. 325: Scope of Section. — S. 325 
which lays down a rule of priority does not, 
however, stand in the way, in an admittedly 
solvent estate, of the executor paying a le- 



4842 


The Civil Court Manual (Imperial Acts). 


IS. 326 


Executor or adminis- 
trator not bound to pay 
legacies without indemnity. 


326. If the estate of the deceased is subject to 
any contingent liabilities, an executor or administra- 
tor is not bound to pay any legacy without a sufficient 
indemnity to meet the liabilities whenever they may 
become due. 

327. If the assets, after payment of debts, necessary expenses and specific 

legacies, are not sufficient to pay all the general lega- 
Abatement of general ^ies in full, the latter shall abate or be diminished in 
egacies. equal proportions, and, in the absence of any direc- 

tion to the contrary in the will, the executor has no right to pay one legatee in 
preference to another, or to retain any money on account of a legacy to himself 
or to any person for whom he is a trustee. 

328. Where there is a specific legacy, and the 
Non-abatement of sped- assets are sufficient for the payment of debts and 

cient to pav debts. necessary expenses, the thing specified must be 

delivered to the legatee without any abatement. 

329. Where there is a demonstrative legacy, and the assets are sufficient 

for the payment of debts and necessary expenses, me 
legatee has a preferential claim for payment of his 
legacy out of the fund from which the legacy is direct- 
ed to be paid until such fund is exhausted, and if, 
after the fund is exhausted, part of the legacy still 
remains unpaid, he is entitled to rank for the remainder against the general 
assets as for a legacy of the amount of such unpaid remainder. 

330. If the assets are not sufficient to answer the 
debts and the specific legacies, an abatement shall be 
made from the latter rateably in proportion to their 
respective amounts. 

Illustration. 

A has bequeathed to 5 a diamond ring valued at 500 rupees, and to C a ^ 

at 1,000 rupees. It is found necessary tol sell all the effects of testa^r , and {j*s assets, 
after payment of debts, are only 1,000 rupees. Of this sum rupees 333-5 
B, and rupees 666-10-8 to C. 


Right under demonstra- 
tive legacy when assets 
sufficient to pay debts and 
necessary expenses. 


Rateable abatement of 
specific legacies. 


NOTES. 

gatee before he has discharged the debts of 
the deceased. The question has to be con- 
sidered from the standpoint of the solvency 
or the insolvency of the estate. As a mat- 
ter of general principle, it is the duty no 
doubt of an executor first to ascertain the 
position of the estate and unless it is clear to 
him the estate is solvent and there is no risk 
of creditors being prejudiced, not to pay 
the legacies before the debts have been dis-, 
charged. The same principle applies where 
there has been an administration decree. 
This rule should not be departed from even 
were the legatees to furnish security be- 
fore drawing the amount. 38 C.W.N* 457 
— 1934 C. 609. Under S. 325, the debts 
of the deceased take priority over all the 
legacies. The only persons that are pro- 
tected are bona fide purchasers .for value 
without notice. 42 P.L.R. 379. Debts 
even if they ripen into decrees do not create 
charge. 10 C.W.N. 38. If testators in- 
tention as to legacies is not clear, he can 
ask for construction of the will. 

185; 18 B. 1. ,, 

Secs. 325 and 361. — Under S. 32 d the 


pavment of the debts of the deceased takes 
precedence over the legacies. A person 
who has obtained a decree against the de- 
ceased can, therefore, proceed against the 
properties disposed of by the will of the de- 
ceased irrespective of the fact whether the 
other assets of the deceased are or are not 
sufficient for the payment of the decretal 
amount. 42 P.L.R. 427=1940 Lah. 348. 

Sec. 326. — He can ask for indemnity. 
45 Ch. D. 320; 2 M.L.J. 182; 10 Eq. 477. 
Under S. 328 apart from deductions neces- 
sary for debts and expenses, a specific le- 
gacy must be delivered to the legatee with- 
out any abatement. If the will indicates 
that another legacy is to be paid out of the 
funds included in a specific legacy, this may 
create a charge thereon. It is dubious 
whether the mere absence of a general fund 
out of which a general legacy can be paid 
would be sufficient to warrant the inference 
that that legacy is to be paid out of the 
funds earmarked as a specific legacy to 
others. 52 L. W. 71=1^0 Mad. 785= 
(1940) 1 M.L.J. 913. 

Sec. Z29.—See 29 M. 155; 19 C. 444; 9 
B. 491; 13 Bom.L.R. 319=11 I.C. 350. 
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331. For the purpose of abatement, a legacy for life, a sum appropriated 

Leveies treated as gene- the will to produce an annuity, and the value of an 

ral for purpose of abate- annuity when no sum has been appropriated to pro- 
ment. duce it, shall be treated as general legacies. 

CHAPTER VIIT. 

Of assent to a T.egacy by Executor or Administrator. 


Assent necessary to com- 332. The assent of the executor or administrator 

plete legatee's title. is necessary to complete a legatee’s title to his legacy. 

Iliusiratious. 

(t) A by his will bequeaths to B his Government paper which is in deposit with the 
Imperial Bank of India. The Bank has no authority to deliver the securities, nor B a right 
to take possession of tliem, without the assent of the executor. 

(it) A by his will has bequeathed to C his house in Calcutta in the tenancy of B, C 
is not entitled to receive the rents without the assent of the executor or administrator. 

333. (1) The assent of the executor or administrator to a specific bequest 

shall be sufficient to divest his interest as executor or 
EfTect of executor s assent administrator therein, and to transfer the subject of 
o spcci c egaci . bequest of the legatee, unless the nature or the 

circumstances of the properU’^ require that it shall be transferred in a particular 
way. 


NOTES. 

Sec. 331.— — iSce 11 I.C. 350=13 Bom.L. 
R. 319. 

Sec. 332. — Strict interpretation of sec- 
tion would lead to tlie ahsurdity that suit by 
legatee is unsu<;tainable unless executor 
gives consent. 37 B. 211, Executor is not 
bound to pay legacy before be has taken an 
account of assets and liabilities. 2 M.L.J. 
182. In a suit for legacy assent of executor 
must appear in tlie fare of the plaint. 17 
C. 387. As to cfTect of assent, sec 50 C. 
171=36 C.L.T. 21 = 1923 C. 21. After as- 
sent, the executor cannot deal further with 
tlie property. .Vrc 47 I.C, 289=28 C.L.J. 
141: 54 I.C. 321=6 O.T.J. 526. .Mthough 
the assent of the executor is necessary to 
complete a legatee’s title to his legacy, the 
executor is not cntillcd to withhold his con- 
sent arbitrarily, an<l if fie does so, the lega- 
tee is competent to bring a suit to recover 
the property bequeathed to him by joining 
the executor with the transferee to whom 
the property may have been transferred by 
the executor. 1931 N. 69=134 I.C. 259. 
No doubt as a protection to the executor, 
the law ordains that every legatee, whether 
general or specific, and whether of chattels 
real or personal, must obtain the executor’s 
assent to the legacy before his title as lega- 
tee can be complete and perfect ; before 
such assent, however, the legatee has an 
inchoate right to the legacy such as is trans- 
missible to his own personal representatives 
in case of Ins death before it is paid or deli- 
vered. 114 I.C. 105=1929 S. 19. On this 
section, see also 146 I.C. 633=1933 L. 805, 
citc<l under S. 2\(), suf'ra. 

Secs. 332 and 335. — It is well settled 
that ^^•llcre a legatee under a will mortgages 
an immovable property devised to liim by 
the testator before obtaining the assent of 
the executor to the legacy, the propertv can 


form the subject-matter of a valid mort- 
gage. and the mortgagee is entitled to cut 
off the equity of redemption. -Although the 
legatee has no propertv in the legacy by the 
devise until the assent of the executor is 
obtained, he has an interest in it which is 
canaille of being transferred. Whether the 
exorutor has assented to the legacy must be 
derided on the facts and circumstances of 
each case. \\'liere it is proved that all the 
outgoings as provided by the testator in his 
will have been • paid off. and there is no 
prtiof that an>' of the specific legacies re- 
mains to he paid out. and the executor who 
is also a residuary legatee under the will 
mortgages in his iniHvidual capacity as a 
legatee the properties bcf|ueathcd to him 
applying the mortgage-money to his own 
use, it must be inferred that the executor 
has assented to the legacy in his own favour 
on the date of the mortgage by Iiim. The 
fact that no probate was ever obtained !>>' 
the executor is no ground for holding that 
tlie assent given by him to himself as a resi- 
duary legatee is no assent in the e\’e of the 
law. The estate of the testator vests in 
the executor, if he accepts office, from the 
date of the testator’s death, and lie has the 
powers of an executor even though probate 
has not been obtained; and he is therefore 
competent to assent to the legacy without 
obtaining probate. 18 Pat. 828=20 Pat.L. 
T. 757=1940 Pat. 40. 

Sec. 333. — After assent. executor can- 
not deal with it. 28 C.L.T. 141. .9ee also 
f.l909) 2 Ch . 180. The executor and spe- 
cific legatee died after fully administering 
tlie estate. His assent to his legacy being 
presumed, his heirs mortgaged the legacy to 
the plaintiff. Subsequently, in proceedings 
for revocation, a decree for costs was pas- 
sed against tlie estate and, in execution of 
that decree, the right, title and interest of 
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(2) This assent may be verbal, and it may be either express or implied 
from the conduct of the executor or administrator. 

Illustrations. 

(0 A horse is bequeathed. The executor requests the legatee to dispose of it, or a 
third party proposes to purchase the horse from the executor, and he directs him to apply to 
the legatee. Assent to the legacy is implied. 

(I'O The interest of a fund is directed by the will tfl< be applied for tire maintenance 
of the legatee during his minority. The executor commences so to apply it. This is an 
assent to the whole of the bequest. 

ini') A request is made of a fund to A and after him to B. The executor pays the 
interest of the fund to A. This is an implied assent to the bequest to B. 

(tV) Executors die after paying all the debts of the testator, but before satisfaction 
of specific legacies. Assent to the legacies may be presumed. 

(■v) A person to whom a specific article has been bequeathed takes possession of it 
and retains it without any o/bjection on the part of the executor. His assent may be pre- 
sumed . 

of an executor or administrator to a legacy may be 
conditional, and if the condition is one which he has 
a right to enforce, and it is not performed, there is 

no assent. 


334. The assent 
Conditional assent. 


Illustrations. 

it) A bequeaths to B his lands of Sultanpur. which at the date of the will', and at the 
death of A, were subject to a mortgage for 10,000 rupees. The executor assents to the 
bequest on condition that shall within a limited time pay the amount due on the mortgage 
at the testator’s death. The amount is not paid. There is no assent. 

(it) The executor assents to a be^quest on condition that the legatee shall pay him a 
sum of money. The payment is not rnade. The assent is nevertheless valid. 

335. (1) When the executor or administrator is a legatee, his assent to 

his own legacy is necessary to complete his title to it, 
Assent of executor to his the same way iis it is required when the bequest is 
own legacy. another person, and his assent may, in like 

manner, be expressed or implied. 

(2) Assent shall be implied if in his manner of adm'inistering the 
property, he does any act which is referable to his character of lega ee an is 
not referable to his character of executor or administrator. 

Jllustratian. 

. , .1 *. r,r the interest of Government securities be- 

An executor takes the rent of a house or 

queathed to him and applies it to his own use. is . . • «/4rv*t«ic 

336. The assent of the executor or adrninis- 

Kffect of executor's assent. trator to a legacy gives effect to it from the death o 

the testator. 

Illustrations. ^ 

(i\ A leratee sell's his legaev before it is assented to by the executor. The executor s 
M,I,.en.^cnt ai'e^t Sperltes fo/thb benefit of the purchaser and completes h.s title to the 

legacy. i nnn r., to B with interest from his death. The executor does 

not ass'en\ a year from death. B is entitled to 

interest from the death of A. < • • . a. • t. j 

337. An executor or administrator is not bound 

Executor when to deliver ptiy deliver any legacy until the expiration of 

legacies. one year from the testator’s deatK 


NOTES. 

the heirs of the specific legatee was purchas- 
ed by the defendant. Held, that the title 
of the specific legatee became complete as 
soon as his assent could be implied; the oe- 
fendant onlv purchased the equity of re- 
demption; and that the plaintiff was entit ed 
to a decree on his mortgagee, subject to his 
discharging the decree for costs m iayour 
of the defendants. (32 I. A. 1, Dist.) 37 


C.W.N. 113. 

Sec. 333 (2): Specific i-ecatee — Assent 
TO LEC.ACY. — Where the executor was 
a specific legatee, and, after having fully ad- 
ministered the estate, he died, he may be 
presumed to have assented to his legacy. 37 
C.W.N. 113. 

Sec. 337. — It is a rule of convenience. 
10 Ves. 13; 7 Bom.L.R. 755; 12 C.W.N. 
1065. 
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Dates of successive pa 3 '- 
ments when first payment 
directed to be made within 
a given time or on day cer- 
tain; death of annuitant be- 
fore date of pa 3 ’ment. 


Hh^traiion. 

A by his wll directs his legacies to be paid within six months after his death Th^ 
executor is not bound to pay them before the expiration of a year. 

CHAPTER IX. 

Of the Payment and Apportionment of Annuities. 

338. Where an annuity is given by a will, and no time is fixed for its 

Commencement of a^muity c commence from the testator’s 

when no time fixed by will. and the hrst payment shall be made at the 

expiration of a ^^ear next after that event. 

339. Where there is a direction that the annuity shall be paid quarterly or 

When annuity, to be paid P^Xn^ent shall be due at the end of 

quarterly or monthly, first " s Or hrst month, as the case may be 

falls due. after the testator’s death; and shall, if the executor 

, . . administrator thinks fit, be paid when due hut 

executor or administrator shall not be bound to pay it till the end of the year. 

340. (1) Where there is a direction that the 

first payment of an annuity shall be made within 
one month or any other division of time from the 
death of the testator, or on a day certain, the succes- 
sive payments are to be made on the anniversary of 

the earliest day on which the will authorizes the first 
payment to be made. 

(2) If the annuitant dies in the interval between the times of payment 
an apportioned share of the annuity shall be paid to his representative.^ ^ ' 

CHAPTER X. 

Of the Investment of Funds to Provide for Legacies. 

341. Where a legacy, not being a specific legacy, is given for life the 

Investment of sum be- teTin Tch 

queathed where legacy, not , ' securities as the High Court may, by any 

specific, given for life. general rule, authorize or direct, and the proceeds 

thereof shall be paid to the legatee as the same shall 

accrue due. 

Investment of general . 342. (1) Where a general legacy is given to be 

legacy, to be paid at future paid at a future time, the executor or administrator 

nV i^;^?e"s?.* - securhies of 

. the kind mentioned in section 341. 

tator’s Estate ^hall form part of the residue of the tes- 

. 343. Where an annuity is given and no fund is charged with its payment or 

Procedure when no fund .u answer it, a Government 

charged with, or appro- annuity or the specified amount shall be purchased or 
priated to, annuity. it no such annuity can be obtained, then a sum 

4 . • • • sufficient to produce the annuity shall be invested for 

that purpose in securities of the kind mentioned in section 341. 

344. Where a bequest is contingent, the executor or administrator is not 

Transfer to residuary amount of the legacy, but may 

legatee of contingent be- li^^nsfer the whole residue of the estate to the residu- 

legatee, if any, on his giving sufficient security 
the pa yment of the legacy if it shall become due. 

340.-.S>r 4.S i.C. 6,d=7 L. W. .c ^ (^9ofr2Th.nV^V«T,''a, r 27rr‘‘“"' 
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Investment of residue be- 
queathed for life. without 
direction to invest in part\ 
cular securities. 


345. (1) Where the testator has bequeathed the residue of his estate to 

a person for life without any direction to invest it in 
any particular securities, so much thereof as is not at 
the time of the testator’s decease invested in securities 
of the kind mentioned in section 341 shall be converted 
into money and invested in such securities. 

(2) This section shall not apply if the deceased was a Hindu, Muham- 
madan, Buddhist, Sikh or Jaina or an exempted person. 

346. Where the testator has bequeathed the residue of his estate to a per- 

^ son for life with a direction that it shall be invested 

Investment of residue in certain specified securities, so much of the estate as 
. « • . - • . ^ is not at the time of his death invested in securities 

Of the specified kind shall be converted into money 
and invested in such securities. 

347. Such conversion and investment as are contemplated by Ss. 345 and 

346 shall be made at such times and in such manner 
Time and manner of con- the executor or administrator thinks fit, and, until 

version and investment. conversion and investment are completed, the 

person who would be for the time being entitled to the income of the fund when 
so invested shall receive interest at the rate of four per cent, per annum upon 
the market-value (to be computed as at the date of the testator’s death) of such 
part of the fund as has not been so invested : 

Provided that the rate of interest prior to completion of investment shall 
be six per cent, per annum when the testator was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted person. 

348. (1) Where, by the terms of a bequest, the legatee is entitled to the 

immediate payment or possession of the money or 
thing bequeathed, but is a minor, and there is no 
direction in the will to pay it to any person on his 
behalf, the executor or administrator shall pay or 
deliver the same into the Court of the District Judge, 
by whom or by whose District Delegate the probate 

was or letters of administration with the will annexed were, granted to the 
account of the legatee, unless the legatee is a ward of the Court of Wards 

(2) If the legatee is a ward of the Court of Wards, the legacy shall be 

paid to the Court of Wards to his account. , ^ ^ 

(3) Such payment into the Court of the District Judge, or to the Court 
of Wards, as the cJse may be, shall be a sufficient discharge for the m,oney! so 

f4-) Money when paid in under this section shall be invested in the pur- 
chase of Government securities, which, with the interest thereon shall be tran^s- 
ferred or %id to the person entitled thereto, or otherwise applied for his benefit, 
as the Jud|e of the Court of Wards, as the case may be, may direct. 

CHAPTER XI. 

Of the Produce and Interest of Legacies. 

349. The legatee of a specific legacy is entitled 
Legatee’s title to produce to the clear produce thereof, if any, from the testa- 
of specific legacy. tor’s death. 


Procedure where minor 
entitled to immediate pay- 
ment or possession of be- 
quest, and no direction to 
pay to person on his behalf. 


NOTES. 

Sec. 345. — The section is based on 
Hou^e v. Lord Dartmouth, 7 Ves. 137 
is to benefit the legatees. (1907) 1 Ch. 22. 
Rtile does not apply if there is an indica- 
tion that it is to be enjoyed tn % 

Ch.D. 101; (1899) 2 Ch. 336; (1909) 2 


Ch. 111. 

Sec. 347. — Postponement of conversion 
is allowed for a reasonable time. (1914) 1 

Ch. 192; 36 Ch.D. 42. 

Sec. 349. — Interest runs from one year 
after testator’s death or legacies to W 
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Exception . — A specific bequest, contingent in its terms, -does not comprise 

the produce of the legacy beUveen the death of the testator and the vesting of 

the legacy. The clear produce of it forms part of the residue of the testator's 
estate. 

Illustrations. 

(O A bequeaths his flock of sheep to B. Between the death of A and delivery by his 
executor the sheep are shorn or some of the ewes produce lambs. The wool and lambs are 
the property of B. 

(u) A bequeaths his Government securities to B, but postpones the delivery of them 
till the death of C. The interest which falls due between the death of A and the death of C 
belongs to B, and must, unless he is a minor,, be paid to him as it is received. 

(tit) The testator bequeaths all his four per cent. Government promissory notes to A 
when he shall complete the age of 18. A, if he completes that age, is entitled to receive the 
notes, but the interest which accrues in respect of them between the testator’s death and A‘s 
completing 18, form part of the residue. 

Residuary legatee’s title 350. The legatee under a general residuary 

to produce of residuary bequest is entitled to the produce of the residuary 
fund. fund from the testator’s death. 

Exception. — A general residuary bequest contingent in its terms does not 
comprise the income which may accrue upon the fund bequeathed between the 
death of the testator and the vesting of the legacy. Such income goes as 
undisposed of. 

Illustrations. 

(t) The testator bequeaths the residue of his property to A, a minor, to be paid to 
him when he shall complete the age of 18. The income from the testator’s death belongs to 

(tt) The testator bequeaths the residue of his property to A when he shall complete 
the age of 18. A, if he completes that age, is entitled to receive the residue. The income 
which has accrued in respect of it since the testator’s death goes as undisposed of. 

Interest when no time 351. Where no time has been fixed for the pay- 

fixed for payment of general ment of a general legacy, interest begins to run from 
legacy. expiration of one year from the testator’s death. 

Exception. — (1) Where the legacy is bequeathed in satisfaction of a debt, 
interest runs from the death of the testator. 

(2) Where the testator was a parent or a more remote ancestor of the 
legatee, or has put himself in the place of a parent of the legatee, the legacy shall 
bear interest from the death of the testator. 


(3) Where a sum is bequeathed to a minor with a direction to pay for 
his maintenance out of it, interest is payable from the death of the testator. 

352. Where a time has been fixed for the payment of a general legacy 

Interest when time fixed. '."‘erest begins to run from the time so fixed. The 

interest up to such time forms part of the residue of 

the testator s estate. 

Exception.~—V^\v^x^ the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the legatee and the 
legatee is a minor, the legacy shall bear interest from the death of the testator 

unless a specific sum is given by the will for maintenance or unless the wiU 
contains a direction to the contrary. 


paid out of spe?i?7?^per.y where denron- ^o 'co^ns.?^"c;io^n^o?X;i,^'"r^ 
strative ]«^cy is partly general and partly 190=43 M .L.J . 486. 

specific 1925 M 1^ Cl. <2) .SV^ 34 Bom.I..R. 1124=1932 

See. 351. — As to the reason of the rule, B. 5()6 

O'), see Secs'. 351-355: Scovr of.— .SVr 54 I.C. 

\ Atk* 99; 2:> M- 36K Interest is allowed 149 

m demonstrative legacies. 43 C. 201; 29 See, 352.— 34 I.C. 157=43 C. 201, 


.rt’f 13 Ves. 313. 

3 Atk. 99; 25 M. 
on demonstrative 


351-355: Scoi»f of. — .S'ee 


I.C. 
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Rate of iiitcre^t. 


353. The rate of interest shall be four per cent, per annum in all cases 

except when the testator was a Hindu, Muhammadan, 
Buddhist, Sikh or Jaina or an exempted person, in 
which case it shall be six per cent, per annum. 

354. No interest is payable on the arrears of an 
annuity within the first year from the death of the 
testator, although a period earlier than the expiration 
of that year may have been fixed by the will for mak- 
ing the first payment of the annuity. 

355. Where a sum of money is directed to be 
invested to produce an annuity, interest is payable on 
it from the death of the testator. 


No interest on arrears of 
annuity within first 3 'ear 
after testator’s death. 


Interest on sum to be in- 
vested to produce annuity. 


Refund of legacy paid 
under Court’s orders. 


CHAPTER XII. 

Of the Refunding of Legacies. 

356. .When an executor or administrator has paid 
a legacy under the order of a Court, he is entitled to 
call upon the legatee to refund in the event of the as- 
sets proving insufficient to pay all the legacies. 

357. When an exeeuloi* or administrator has volujitai’ily paid a legacy, he 
No reiund if paid volun- cannot Call upon a legatee to refund in the event of 

tariiy. 

assets proving insulfieient to i^ay all the legacies. 

358. Wiien the time pi’escribed by the will for the performance of a condi- 
tion has elapsed, without the condition having been 
performed, and the executor or administrator has 
thereupon, witliout fraud, distributed the assets; in 
sucii case, if further time lias been allowed under 
section 137 for the performance of the condition, 
and the condition has been performed accordingly, 

tlie legacy cannot be claimed from the executor or administrator, but those to 
whom lie lias paid it are liable to refund the amount. 

359. When the executor or administrator has paid away the assets in lega- 

, 1 ^ cies. and he is afterwards obliged to discharge a debt 

pe'^abie to"* ref in pro- of which he had no previous notice, he is entitled to 
portion. call upon each legatee to refimd m proportion. 

3G0 Where an executor or administrator has given such notices as the 

High Court may, by any general rule, prescribe or, if 
Distribution of assets. such rule has been made, as the High Court would 

G-ive in an administration suit, for creditors and others to send in to him their 
claims a-aiust the estate of the deceased, he shall, at the expiration of the time 


Refund when legacy has 
become due on perloruiance 
of condition within further 
time nlloweil under section 
137. 


NOTES. 

Sec. 353. — There is a statutory right to 
recover interest under S. 353, and the fact 
that a claimant waits for several years be- 
fore he comes to Court is no ground for 
refusing interest, if his claim is within 
time. But the question of interest pendent 
life and future interest is entirely within the 
discretion of the Court, and an appellate 
Court will not interfere with the discretion 
exercised by the trial Court, on the mere 
ground that that Court has not given any 
reason for the award of such 
the refusal to award the same. 1/ Bat. 
350=19 Pat.L.T. 202=1938 Pat. 600. 


Sec. 355 . — See 16 C. 549; 24 C.W.N. 
592. 

Sec. 300, Proviso. — Tho proviso to S. 360 
does not create a right, but it saves one if 
tlie statute has given it. The expression 
“follow ‘the assets” is one which is common- 
ly used in' cases of trust property. A credi- 
tor has got the riglit to follow the assets in 
the hands of legatees. But a creditor who 
has been vigilant and comes forward in an 
administration and takes dividends under the 
order of Court cannot be made to suffer in 
favour of another creditor who has not been 
vigilant and lias not come fonvard in time to 
uistratiou issued to him. And before letters 
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therein named for sending in claims, be at liberty to distribute the assets, or any 
part thereof, in discharge of such lawful claims as lie knows of, and shall not 
be liable for the assets so distributed to any person of whose claim he shall not 
have had notice at the time of such distribution : 

Provided that nothing herein contained shall prejudice the right of any 
creditor or claimant to follow tlie assets, or any part thereof, in the hands of 
the persons who may have received the same respectivelj'. 

361. A creditor who has not received payment of his debt may call upon a 
legatee wlio has received i)ayment of liis legacy to refund, whether the assets 

Qeditor may eall upon estate were or were not sufficient at 

legatee to refund time of his death to pay both debts and legacies; 

, . . and whether the payment of the legacy by the executor 

or administrator was voluntary or not. 

362. Tf the assets were sufficient to satisfy all the legacies at the time of 

the testator's death, a legatee who has not received 
payment of his legacy, or who has been compelled to 
refund under section 361, cannot oblige one who has 
received payment in full to refund, whether the legacy 
were paid to him with or without suit, although the 

assets have subsequently become deficient by the 

wasting of the executor. 

363. If the assets were not .sufficient to .satisfy all the legacies at the time 

, 1 testator's death, a legatee who has not received 

„.Ii‘l.srp“o=eea ag!in=t of l.is lepracy must before he can call on a 

ej:ecutor, if solvent. satisfied legatee to retuud, first proceed against the 

executor or administrator if he is .solvent; but if the 
executor or administrator is insolvent or not liable to pay, the unsatisfied 
legatee can oblige each satisfied legatee to refund in proportion. 


When legatee, not satia* 
fied or compelled to refund 
under section 361, cannot 
oblige one paid in full to 
refund. 


NOTES. 

claim lus debt. A creditor who has not got 
his dividend has a remedy to come in under 
tlxe administration decree itself and claim a 
rateable distribution at any time, unless he 
is guilty of gross delay or laches. But he 
luis no right to keep silent and after the dis- 
tribution of assets suo the other creditors 
for refund of part of the dividends received 
by them. Tlie proviso to S. 360 only saves a 
right, which the legislature gives to • tho 
creditoi- when he finds that the estate has 
been distributed by tlie administrator pro- 
perly and enables the creditor to proceed 
against tlio legatees. 38 Bom. L. R. 864= 
1936 B. 423. When an executor of an estate, 
whose assets are not sufficient to pay all the 
creditors in full, executes a mortgage to one 
cretlitor, in discharge of the whole debt due 
to him, it is a breach of the duty cast On the 
executor by S. 323. It is open to the other 
creditors in such a case, even after the mort- 
gageo creditor lias obtained a decree on the 
mortgage, to sue for a declaration that the 
mortgage and tho decree passed thereon aro 
not binding on them and would give the 
iiiortgagee no priority over their claims 
against the estate, and to claim ra-teable dis- 
tribution of the proceeds of the estate along 
with the creditor who has obtained the de- 
cree on his mortgage. The executor is not a 
necessary party to such an action. ‘T>istri- 

*C C' M — 607 


bution*^ in S. 360 is not restricted to pa.y- 
ment of legacies only; it covers also pay- 
ments in discharge of the claims of creditors 
also. The proviso to S. 360 only restricts 
the effect of the notices to the liability of 
the executor alone; it leaves the other rights 
untouched. The right of a creditor to follow 
or claimant to follow the assets is not preiu- 
diced. 37 Bom.L.R. 642 = 1935 B. 385. 

Sec. 361. — If one executor, who is also a 
residuary legatee, sells or mortgages one 
item to a hona fide purchaser for value, it 
is vhlitl against anv unsatisfied creditor. 
(1896) 1 Cli. 968; 35 I. A. 130. But it is not 
valid against an unsatisfied legatee. 12 C.W. 
N. 993. A claim for refund by an unpaid 
creditor based upon S. 361 cannot be resist- 
ed by a specific legatee on the ground that 
there is property not specifically bequeathe<l 
available to satisfy the creditor’s claim. The 
right of a creditor to follow the assets in the 
liands of a legatee is a right which has to be 
exercised by u separate suit. But where tho 
executor is iiiniself the specific legatee, the 
administration decree is in the nature of a 
decree passeil against a legal representative 
of a deceased person within the meuning of 

^2 (1), C.P. Cede, and it can bo oxccutod 
directly by attachment and sale of the pro- 
perty in the hands of the executor specific 
legatee. Tin* creditor need not bo relegated 
to separate suit. 42 C.W.N. 65. 
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364. The refunding of one legatee to another 
Limit to refuudiug of one j^ot exceed the sum by which the satisfied legacy 

legatee to another. ouglit to have been reduced if the estate had been 

properly administered. 

Illustration. 

A has bequeathed 240 rupees to B, 480 rupees to 6’, and 720 rupees to D. The 
assets are only 1,200 rupees and, if properly administered, would give 200 rupees to S, 
400 rupees to C, and 600 rupees to D. C and 1) have been paid their legacies in full, leaving 
nothing to B. B can oblige C to refund SO rupees, and T) to refi\nd 120 rupees. 

Refunding to be without 365. The refunding shall in all eases be without 

interest. interest. 


Transfer of assets from 
British India to executor or 
administrator in country of 
domicile for distribution. 


366. The surplus or residue of the deceased ^s 
Residue aftei usual pay- property, after payment of debts and legacies, shall 

■ be paid to the residuary legatee when any has been 
ar, legatee. appointed by the tvill. 

367. Wiiere a person not hatuiig his domicile in British India has died 

leaving assets both in British India, and in the eoun- 
tiy, in which he had his domicile at the time of his 
death, and there has been a grant of probate or letters 
of administration in British India with respect to the 
assets there and a grant of administration in the 
eountrv of domicile with respect to the assets in that country, the executor or 
administrator, as the case may be, in British India after having given such 
notices as are mentioned in section 360, and after having discharged, at the 
expiration of tlie time therein named, such lawful claims as he kiiovs ^f, 
instead of himself distributing anj^ surplus or residue of the 

to persons residing out of Britisli India ul.o are entitled thereto, traustei with 
the consent of the exeeutor or administrator, as the ease may be, iii the eountiy 
of domicile, the surplus or residue to him for distribution to those per.sous. 

CHAPTER XIII. 

Op the Liauhuty of an Bxecutou ou Ao.ministkator for Devastation. , 

executor or administrator misapplies the estate 
of the deceased, or subjects it to loss or damage. 


.368. Wlien an 


Liability of executor or liable to make good the loss or damage so 

administrator for dewasta- ne iirtuor » 

tion. occasioned. 


Sec. 3«fi. — ReauUiary legatee is JV ^ 

M o 1 ° sTlls ooUuaWely at an under- 

Bea;.;i65 : or mixes Ws own 

funds nnd employs them. 6 C. 70 ihe s 
of a deceased executor « not 
cUiime acainst his father. 7 I.C. 
is liabilftv for co-executor’s devastavn. 10 
|l\ to^estpopeh^l- 

JxecuVm-'and for a full 

280 Whefo ""pendTng actual proceedings in 

the suit for administration, the executors 
who were also residuary logatees were 

shown to have helped ceSi 

money of the estate and they did not ce^ 

doing so even after exhibition had been made 


of the risky condition of the estate. Held, 
that the executors were guilty of a breach of 
trust and that the Court could in interlocu- 
tory proceedings order them lo bring back 
into Court the money in their hands or order 
them to fuiTiish security for that amount. 
GO C. 30 = 1933 C. 268. 

Skc. 369 . — See 33 Cli.D. 552; 17 B. 637. 
No action lies for neglect to take out pro- 
bate. (1898) 1 Ch. 162; 6 C. 687. As to 
whether legal advice projects him, see 29 
Bear. 49 ; 12 Bom. L. R. 53. Court can re- 
move executor for misconduct. 19 B. 83. On 
this section, see also 32 I.C. 267 = 21 C. W. 
N. 280 ; 33 I.C. 60. No one is bound to be- 
come an executor, but if he does accept 
the position, he must act with the ordinary 
cure and the prudence of a diligent business- 
man. He must make the fund productive, 
find in order to do this, he must invest the 
money in some form of security. If he fails 
to do so, he will be liable for the consequent 
loss. 54 A. 605 = 1932 A. 384, 
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(i) The executor pays out ol' the estate an unfounded claim. Ke is liable to maks 
good the loss. 

(ii) The deceased had a valuable lease renewable by notice which the executor 
neglects to give at the proper tiujc. The executor is liable to make good the loss. 

(iii) The deceased had a. lease of less value than the rent payable for it, but termin- 
able on notice at a particular time. Tlio executor neglects to give the notice. He is liable 
to make good the loss. 

369. Wbeu an executor or atlministrator occa- 
sions a loss to the estate by neglecting to get in any 
part or the property of the deceased, he is liable to 
make good the amount, 

Illust'rations, 

(O The executor absolutely releases a debt due to the deceased from a solvent person 
or compounds with a debtor who is liable to pay in full. The executor is liable to make 
good the amount. 

(ii) The executor neglects to sue for a debt till the debtor is able to plead that 
the claim is barred by limitation and the debt is therebj’ lost to the estate. The executor 
is liable to make good the amount. 

PART X. 

Succession Certificates. 

4 

37U. (1) A succession certificate (hereinafter in this part referred to as 

He.triction on grant of certifit-ate) shall not be granted under this part 
certificates under this part. ^'^th respect to any debt or security to which a right 

IS required by section 212 or section 213 to be 
establishetl b^' letters of administration or i)robatc: 

i^rovided that nothing contained in this section shall be deemed to prevent 
the grant of a certificate to any |)erson claiming to be entitled to the effects of 
a deceased Indian Christian, or to any part thereof, with respect to any debt or 
security, by reason that a riglit thereto can be established by letters of admini- 
stration under this Act. 


Liability' of executor or 
aduiiniatrator for neglect to 
get in any part of property. 


NOTES. 

Secs. 370 to 390; Scope — Application for 
certificate--Inquiry into titles of deceased 
persons i>ioperty. — An application for the 
grunt of a succession certificate was made by 
K claimiug to be entitled to a certain depo- 
sit through her deceased daughter. B and D 
filed objections to tli© grant of a certificate 
to K and claimed the deposit for themselves, 
B through another person deceased and D 
through the deceased husband of Z*s daugh- 
ter. Held, that it was never contemplated 
by Part 10 that there could be an inquiry in 
one proceeding as to which of the three 
deceased persons was entitled lo the deposit 
1935 P. 47S. 

Part X — Application for certificate under 
— Court-fee. Bee 1940 N.L.J, 495. 

Wi:c. 370. — The effect of the section is 
apparently that succession certificate cannot 
be granted in a case where the law requires 
probate or letters of administration to 
establish a representative title before tlie 
('ourt. In cases where letters of administra- 
tion or piol)a!o are not essential, i.e., cases 
falling within the Act of 1881, a ciertificato 
can apparently be granted. The clause is 
based on this view of the law. iSlatemeut 
f>/ Objects <inil litasons.) 

Scope of. — The .Succession Certificate Act 
of 1925 r*:*ad with the Amending Act of 1929 


gives a High Court power to grant succession 
^rtj^cates. 58 C. 801 = 35 C.W.N. 122 = 1931 
C. o80. The Succession Certificate Act is 
partially a fiscal enactment, and it is to be 
administered as far as possible leniently and 
must be construed in favour of the subject. 

34 579 — 1934 A. 296. Succession 

certificate can be given only in respect of an 
estate of a deceased person which goes to the 
heirs of -the deceased person; it cannot 
be given in respect of the property of the 
deceased person which is to go out to parti- 
cular persons who are not necessarily the 
heirs of the deceased. 23 S.L.R. 359 = 1929 
S. 177. It is sulficiont if the heir of a Bud- 
dliist gets a succession certificate to sue as 
i epreseutative of a deceased mortgage©. No 
letters of administration are necessarv. 1923 
p- 74 (1). Wliere the deceased person has 
left a validly e.xecuted will, all the estate of 
that person vests in the executor of the will 
and no succeasiou certificate can bo granted 
in respect of any part of that estate. The 
grant of a succession certificate in such a 
case IS barred by .S. 370. 20 N.T>..T. 272 = 1938 
Nag. 47. 

Debt. — Money due under a policy of life 
assurauce_ i.s not debt due to the *dec€aserl. 
33 I.C. 157. Mortgage, if a security and not 
debt. 193S Pat. 68=19 Pat.UT. 55S cited 
under S. 38 infra. 
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(2) For the purposes oli this part, ‘‘security’’ means — 

{a) any promissory note, debenture, stock or other security of the 
Central Government or of a Provincial Government; 

{h) any bond, debenture, or annuity charged by Act of Parliament on 
the revenues of India ; 

(c) any stock or debenture of, or share in, a comijany or other incor- 
jjorated institution ; 

(d) any debenuro or other security for money issued by, or on behalf 
of, a local authority ; 

(e) any other security which the ^[Provincial Government] may, by 
notification in the Official Gai^ette, declare to be a security for the purposes 
of this Part. 

371. The District Judge within whose jurisdiction the deceased oi’dinarily 

resided at the time of his deatlx, or, if at that time he 
Court having* jurisdiction fixed j^lace of residence, the District Judge, 

to grant certificate. ^\ ithin whose jurisdiction any part of the property of 

the deceased may be found, may gi*ant a certificate under this Part. 

372. (1) Application for such a certificate shall be made to the District 

Judge by a iDetition signed and verified by or on 
Application for certifi- j^ehalf of the applicant in the manner prescribed by 

the Code of Civil Procedure, 1908, for the signing 
and verification of a plaint by or on behalf of a plaintiff, and setting forth the 
following particulars namely : — 


LEG. REF. 

1 Substituted by the A.O., 1937, 

NOTES. 

Amknument. — Court cau amend succession 
certificate if all that is required is, in reality, 
merely a correction of a misdescription. 110 
X.C. 479=1928 L. 892. 

Costs, taxation or. — See 29 Bom. L. R. 
1081. 

fSEC. 370 (2). — The amount in deposit in a 
Bank is not security within the meaning* of 
this sub-section. 28 A. 477. Assignment of 
decree — Non-applicability of section. See 7 
Pat.L.T. 27 = 1925 P. 591. See also 89 I. C- 
811. Suit by suiwiving members of joint 
Hindu family on pro-note standing m t 
name of the managing member can 
lained without succession certificate. ^ 

\V. 230 = 90 I.C. 743. See also 40 Bom. 

R. 94. So also by an assignee of a debt. 3» 

A. 474 = 34 I.C. 364. 

SEC. 371.— By defining a 
as Hh© Judge of the principal Ci^l Court of 

original iurisdiction,” the Am^ding Act ot 
S enables the High Co^t a^o ^to 

issue succession Onni-t has no 

also 58 C. 801. The District 

jurisdiction to grant a succession <^frtifi^te 

where the deceased has not ordinarily 

ed ivithin its jurisdiction, 

lime of his death the deceased 

place of residence, when the prov^ion in tiie 

latter part of the section may be applied. 

1923 B. 238. See also 33 I.C. 003. ^ 

Grant of succession CERTiric^E--J^is 

DICTION OF AJLLAHABAD HIGH COURT Al 

though “District Judge” is defined a* 


meaning* the Judge of the principal ^ Civil 
Court of original jurisdiction, an application 
for grant of a succession certificate cannot 
ill all cases be made to a High Court. A 
High Court Judge cannot grant a succession 
certificate unless he is ^he Judge of a princi- 
iial Civil Court of original jurisdiction. A 
Judge of the Allahabad High Court is not 
such a Judge, but a District Judge is. An 
applica-^ion for grant of the succession certi- 
ficate cannot therefore be made to that High 
Court. 1934 A.L.J. 800 = 1934 A. 958. The 
words **Jias no fixed place of residence** in 
S 371 mean “has no fixed place of residence 
in British India.” Accordingly, if the de- 
ceased has no fixed place of residence in Bn- 
tisli India but had some property in British 
India, then an application for succ^siou 
certificate should be made to the District 
judge where the property is situated. 37 P. 
L.B. 502 = 1935 L. 646. 

Sec. 372: Scope of enquiry. — The enquiry 
in proceedings for grant of succession certi- 
ficate ai e to be summary, and the Court, with- 
out determining questions of law or fact, 
wliich seem to it to be too intricate and diffi- 
cult for determination, should grant the cer- 
tificate to the person who appears to have 
pfima facie the best title thereto. In such 
cases the Court has not to determine defin- 
nitely and finally as to who has the best right 
to the estate. All that it is required to do 
is to hold a summary enquiry into the right 
to the certificate, with a view, on the one 
hand, to facilitate the collection of debtsdue 
to the deceased and prevent their being time- 
barred, owing (for instance) to dispute be- 
tween the heirs inter se as to their preferen- 
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(a) the time of the death of the deceased; 

{h) the ordinary residence of the deceased at the time of his death and, 

if such residence was not within the local limits of the jurisdiction of the Judge 

to whom the application is made, then the propertv of the deceased within 
those limits ; 

(c) the family or other near relatives of the deceased and their 
respective residences : 

{d) the right in which the petitioner claims; 

(r) the ahsence of any impediment under section 370 or under any other 
provision of this Act or any other enactment, to the granf of the certificate or 
to the validity thereof if it were granted; and 

(/) the debts and securities in respect of which the ceitificate is applied 

foi\ 


(2) If the petition contains any averment which the person verifying 
it knows or believes to be false, or does not believe to be true, that person shall 
be deemed to have committed an offence under section 198 of the Indian Penal 
Code. 

’[(3) Application for such a certificate may be made in respect of any 
debt or debts due to the deceased creditor or in respect of portions thereof.] 

-t 373. (1) If the District Judge is satisfied that there is ground for enter- 

LEG. HEP. 

1 Added bv Act XTV of ia2R. 

NOTES. 


tinl right of su^’cession, and, on the other 
hand, to afford protection to the debtors by 
appointing a rcpre-*>enta.*ivo of the deceased 
and authorizing him to give a valid discharge 
for the debt. Tli<‘ grant of a certificate to 
a person does not give him an absolute right 
to the debt nor does it bar a regular suit for 
adjustment of the claims of the heirs inter 
se. If necessary the Court can grant certifi- 
cate conditional on the grantee furnishing 
security for indemnifving the person who 
may he ul‘’iraately held entitled to the whole 
or any part of the debt. 19X7 T-,. 19fi = 39 P. 
Tj.R. 448. As the certificate that is to be 
granted must be in accordance with the peti- 
tion made under R. .^72, it is only proper that 
tlie applieatioii for eertificate should eon- 
form strietly to the reqiiirements of that 
section. T-T.-H. 2 Cal. .^11 = 1941 Cat. 

fiO.3. No doubt where an application is sub- 
stantially defective no sm-cession certificate 
should be granted on such an application. 
Put wliere the petition is defective in that 
the name of the person wliose estate is claim- 
ed is not correctly given but the petitioner 
tnhes up the correct position by putting in 
another petition before hearing.* the petition 
should be allowed to be amended and not 
4lisiTiissed bv reason of such defect TER 
a9-n)- 2 Cal. .'111 = 1941 Cal. 66.^. Question 
whether «leb‘s specified are due to the deceas- 
ed or not i.s irrelevant. 22 T.C. 424 = 26 M. 
r.,..T .ruJ;". A successor to the estate can ap- 
ply t’f*r. certificate; 2 A.E..!. 226; executor 
or administrator; 2 B.TT.C.R. 375; 21 M.L. 
.T. 1H5; assignee of debt; 42 A. 549; an 
assignee of the representative of the deceas- 
ed ; 40 r.C. 96 = 2 Pat.T.,..T. 3.50; 15 M. 419; 
rlevisee; 4 C. 645 : purchaser at auction-sale: 
IS B. 315. A minor cannot apply through 
next friend. Only his legal guardian co'n. 
10 I.C. 98. See contra 16 I.C. 797. Form of 
certificate ginitted to guardian of mino? 


See 35 Bom.L.R. 950 = 1933 B. 436. As to 
whetlier a pfuardian *h«3 to be appointed under 
the Guardians and Wards Act before he ap- 
plies, xee 28 B. 34-t ; but fiee contra. 36 M. 
21-4; 5 C.L.J. 517; 20 A. 351. The existence 
of a nnll is an impediment. 11 T.C. 261. Ap- 
plications may be made in respect of any 
one debt or deb‘s. 18 A. 45; 5 M.L.J. 36; 
14 A.E.J. 654. As to portion of a debt, see 
21 A.L..T. 122; 43 A. 341; 42 C. 10; 16 C.W. 
N, 231; 17 M.L.J. 37. In an application 
for a succession certificate, the Judge has 
.lurisdiction to decide who are the persons to 
be granted the certificate, to whom the grant 
of probate or lectors of administration should 
be issued. In determining that point, he 
may liave to consider who are the persons 
best en'tiltcd to call for the administration 
and who are the heirs. 31 Bom.L.R. 1093 = 
450. A debt is a sum of money 
which is now payable or will become payable 
in future by reason of a present obligation. 

.sum of money wliich is clue on the life assu- 
rance policy of the husband and payable to 
him if he were living on the date of maturity 
of tlic policy or to his heirs on his death if 
**^riier, is a debt as described above and 
the wife is entitled to the succession certifi- 
cate on her husband’s death with respect to 
that sum. 36 Cal. 936, Rel. on. 41 C.W.N. 
985 — 19.37 Cal. 423. The interest on a debt 
forms part of the debt and a person su<^ceed- 
ing to the deceased is bound to take a suc- 
cession certificate for the interest accrued 
after the death of the deceased. 1938 Pesh. 
L See atso 19.37 A.M.L.J. 40. 

ISSUK OF NQTICK TO DEIJTQRS OF J>RCKA.SK1> 

Pii.w’TroK. — It is no doubt unusnl to issue 
notices to the debtors of the deceased or im- 
plead them as parties to proceedings for 
grant of a succession certificate. But. there 
is no legal bar to the Court doing so, and 
the decision in such proceedings cannot be 
set aside on this ground alone. 1937 L. 196 
( 2 ). 

Rro. .37.3. — Mere lapse of time is no ground 
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taining the application, he shall fix a day for the hearing thereof and cause 

. notice of the application and of the day fixed for 

Procedure on application, 


the hearing- 

NOTES. 

to refuse application. 15 C. W. N. 1018. An 
order of reieetion is appealable. 40 l.C. 124; 
35 l.C. 718. In 3 C. 616, it was presumed 
there could be no debts when an application 
was put in more than 40 years after the 
death. The debtor himself can apply when 
he succeeds to c^'cditor, "e.ff., Kamavan. .5 M. 
4. Creditors cannot oppose; 2 C. 308; 28 
Bom. 119; (but see 34 M. 605); or strang- 
ers. 10 I. A. 80; or legatees; 17 M. 373. An 
enquiry is necessary though facts ai*e admit- 
ted by both sides. 21 l.C. 867. The inquiry 
is to be 8’uminar3' and rapid ; 8 l.C. 730; 33 
T.C. 603 ‘2 J. 578; but the decision is to 
be based on legal and p^'two- facie evidence. 
27 A. 452; 31 C. 133; 1914 M.W.N. 24; 24 
M.!-!..!. 198. The Court in granting a suc- 
cession certificate has only to make a prima 
facie enquiiy as to whether the debts men- 
tioned in the’ schedule did or did not belong 
to the deceased. The petitioner certainly 
can demand ah enquiry of that sort and the 
Court will be bound in that case to investi- 
ga.*e the point and take such evidence as it 
considevB proper for the purposes of satis- 
fying itself as to whether the debts and 
securities prima facie belonged to the de- 
ceased or not. I. L. B. (1941) 2 Cal. 311 = 
1941 Cal. 66.3. District Judge cannot dele- 
gate his duty. 16 B. 277. The scope of in- 
quiry i-elates only to the right to the certifi- 
cate and not the existence of the debt. 17 
M.L..T. 237; 24 M.L.J. 198=18 l.C. 733; 26 
M.L.J. 305; 28 B. Ill; 24 A.L...T. 122; 38 

A. 438; 474; but see contra 25 C. 320. Money 
deposited in Court under S. 3l (2), Band 
Acquisition Act — Application for succession 
certificate regarding same — Maintainability — 
Bights of lival claimants whether can be 
gone into. 33 C. W. N. 1177 = 1929 Cal. 
66] (F.B.). In proceedings under S. 373, it 
i** not Open to the Judge to allow the 
character of the applicant's claim to be liti- 
gated. TTe has only to see if there is 
for entertaining the application. He has 
decide in a Summary manner 
right to certificate. {Ihid.') 
tions of law or fact need not be 
certificate can be 

prima facie the Utle. 7 M. 452^ 5 M.B^ 

J 36; 1917 Pat. K.C.C. 264; 2.5 B. o_3. 193. 
L, 136 Joint certificate shoulu not ordinari- 
ly‘ be granterb but if all parties consent, it 
can bo^done. 35 A. 470; 19 M. 497. 1937 

Bang. 366=1937 Rang.L.B. 403. The Court 
should view with disfavour the granting of 
separate certificates to one man ns regards 
propertv ^ to another as regards pro- 

prertv Speaking generally, the main idea 
of probate or adminia*^ration is that the J^’it 
shall be of all the property to one individual 
or two or more jointly- Wlierc, howevei, a 
separate order wJis passed and the same was 
acted upon, hej^, that the appellate Court 
need not. go to the length of ^side -hat 

order at that stage. .31 Bom.T^.B-. 1093 — 1929 
B. 456. 


Sec. 373 and 375. — The Court is entitled 
to grant a succession certificate to a minor on 
the application by that minor through his 
mother as next friend. The Court has how- 
ever no power to require, the next friend of 
the minor to execute a bond required by 
S. 375; 1936 R. 466. 

See. 373 (3). — An order to the effect that 
succession certificate would be granted on 
the applicant furnishing security is not an 
order refusing or granting one and is there- 
fore not appealable. 63 l.C. 846=4 N.B.J. 

144. , 

Production in Appeai/. The suit was de- 
creed by the Court of first instance.^ There 
was no plea in the Court of first instance 
that a succession certificate was not produc- 
ed. The objection was taken for the first 
time in appeal; the appellate Court 
the certificate and remanded tht case. Mela, 
that the appellate Court was righit in 
ing the certificate. 1934 A.L.J. 579—1934 
A. 296. 

Section 373 (4) is confined to cases 

wliere there are more applicants than one tor 
a certificate and it appears to the Judge that 
more than one of such applicants are inW- 
rested in the estate of the deceased, ine 
daughter and another claimant both appbea 
for succession certificate. The 
ant Avas the wife of the deceased. aeUl, ^e 
daughter was not interested in the property 
at all, as the widow took the estate ejwlu- 
sivelv for the time being. The case 
did not fall within sub-S. (4) of S. 373. 163 

T C. 861 = 1936 P. 430. No doubt the practice 
of granting joint certificate has been con- 
demned as it is fraught with obvious incon- 
veniences. But there may be cases when the 
cteveral applicants have the same degije of 
in the estate of the deceased and 
there are no circumstances present which 
would enable the Judge to say 
Letter qualified than the other Under ^ch 
oiroums<tances the granting of. certifi- 

cate is not illegal, particularly if the persons 
to whom the certifica.te is granted agree to 
take it in that form. I.L.B. (1941) 2 Cal, 
311 = 1941 Cal. 663. 

Secs. 373 and 375: Bival claimants to 
CERTiFiC-i-TE — Pnot’EDURE, — ^Wliere the trial 
.Tudge considering that the questions in the 
case were not too intricate or difficult for his 
determination in a summary proceeding^ 
not demanded security, it is a matter within 
his discretion to require or not to require secu- 
rity and hence his discretion will not be in- 
terfered with. 1942 Pesh. 42. Where there 
are rival claimants to a certificaite, the 
.Judge should select or appoint the fittest 
person to whom a single certificate could be 
granted to collect the whole of the debt on 
behalf’ all the persons entitled to receive it 
and 'should take security from such person 
.that he would give their dues to all the other 
^persons entitled to share in the 
iof the money. 15 B.B.T. 260 = 1934 P. 304. 
‘The only right which entitles a person to a 
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(f^/) lo be served on any per«;ou to whom, in the opinion of the Judge, 
special notice of the application should he given, and 

(h) to he posted on some conspicuous part of the courst-house and 
published in such other manner, if any, as the Judge, subject to any rules made 
by the High Court in this behalf, thinks fit. 

and upon the day fixed, or as soon thereafter as may l)e practicable, shall pro- 
ceed to decide in a summary manner the right to the certificate, 

(2) When the Judge decides the right thereto to belong to the applicant, 
tlie Judge shall make an order for the grant of the certificate to him. 

(3) If Ihe Judge cannot decide the right to the certificate without 
determining questions of law or fact which seem to be too intricate and difficult 
for determination in a summary proceeding, he may neverthele.ss grant a certifi- 
cate to the api)lioant if he appears to be the person having prima facie the best 
title thei’cto. 

(4) When there are more applicants than one for a certificate, and it 
appears to the Judge that more than one of such applicants are interested in 
the estate of the deceased, tlie Judge may, in deciding to whom the certificate 
is to he granted, have regard to the extent of interest and the fitness in other 
respects of the applicants. 

374. Wlien the District Judge grants a certificate, he shall therein specify 

the debts and securities set forth in the application 
rrontents of oertifioofe. for the certificate, and raaj” thereby empower the 

person to whom the certificate is granted — 

(o) to receive interest nr dividends on. or 
(h) to negotiate or transfer, or 

(r> both to receive interest or dividends on. and to negotiate or transfer, 

the securities or anv of them. 

% 


375. (^) The Districi Judge shall in any case in which he proposes to 

X piocoed under sub-section (3) or sub-section (4) of 

from gmntee of oertifieate. f»»»d may, in any other case, require, as a 

condition precedent to the granting of a certificate 
that the person to whom he proposes to make the grant shall give to the Judge 
a bond with one or more surety or sn?*eties. or other sufficient security, for rend- 
ering an account of debts and securities received hv him and for iiidemnitv of 
persons who may he entitled to the whole or any part of those debts and 
securities. 


NOTES. 

sijpco.ssioji cei'tifionte is n bpnofipial inferest 
in tlic or security to polleotpH. Tt is 

• pen to anv one who has a hcnofirial into 
)ost to apply for it. R. 400. 

Skc. •'174. — Oi-flar authorising holflor to 
polloot interosi only and no' tlisturh capital 
is had. tt T.C. .571 : .35 A. 24?>. The <loht 

and oertificate can 1>« transferred and there- 
upon the transferee can .sne \vi diout fresh 
cei*‘i/icato. 3(3 A. 21 ; 42 M. 130. But the 
right heing peisonal cannot he inheri'^ed 7 
A.W.N. 21ft. 

Sfc. .37.5. — Object of the section is to ap- 
point. some one to give a legal discharge to 
debtor. .57 T.C. 041. \Vlierc {^,.o more 

than one claimant and conflicting claims 
have not been dcteianincd. Court i.s bound *0 
talfe seciirily. .5 M.B.J, ,30; 1D12 M. W, N. 
53.5. Ro also in the case of minor petitioner 
30 M. 214: 25 Bom. 523. The mere fact 
Ihe peniioner is a vridow is not sufficient to 
make her give securitv. 40 A. ftl • 9 I c 
571: 2 T..W. 352; 2l‘ .\X.,r. 452.' ObjtNst 


of the security i.s not to protect contingent 
interest of reversioners. 5 Bom. T.,.R. 929; 
-1 A.L..T. 4.52~1923 .\. 579. Certificn.*‘e 

grjinted to widow to refdise intorc.st only is 
fifra vii-es. 19 T.C. 447=35 A. 249. Duty 
of Court to grant ccrtificnj*e to Hindu widow 
unconditionally. 1.52 I.C. ft0.3 = 1935 P 10 
Srr a7so 1941 Cal. 6R3. Where the petiMo- 
ner.s applying for certificate have only a 
limited interest, e.r/., that of a Hindu widow, 
in ‘he estate, it is proper that in the interest 
of the reversioners, some security should be 
taken from them, although they “are heirs to 
the docoa.sed. T. T^. R. (1941)* 2 Cal. 311 = 
1911 C-d. (?(>3. ffrr ulco 19.35 Pa‘. 10. 

R-KvrsTON. — Where a Court rejects an ap- 
plication for assignment of a security bond 
given by a person to whom succession certi- 
ficate has been gr.anted. without perusing the 
security bond, it commits a material ivregu- 
Ifuity in the exerci.^e of ils jnris«lic.‘ion and 
its order is li!d>]o to be scl a.side in revision 
by the High Court. 154 T.C. 8113 = 1935 A.W. 
R. .301. Where no order actually granting or 
refusing a oertificato has been made, uo 
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( 2 ) The Judge may, on application made by petition and on cause shown 
to his satisfaction, and upon such terms as to security, or providing that the 
money received be paid into Court, or otherwise, as he thinks fit, assign the 
bond or other security to some proper person, and that person shall thereupon 
be entitled to sue thereon in his own name as if it had been originally given to 
him instead of to the Judge of the Court, and to recover, as trustee for all 
persons interested, such amount as may be recoverable thereunder. 

376. (1) A District Judge may, on the application of the holder of a certi- 

Extension of certificate. under this Part, extend the certificate to any 

debt or security not originally specified therein, ana 
every such extension shall have the same effect as if the debt or security to 
which the certificate is extended had been originally specified therein. 

(2) Upon the extension of a certificate, powers with respect to the 
receiving of interest or dividends on, or the negotiation or transfer of, any 
security to which the certificate has been extended may be conferred, and a bond 
or further bond or other security for the purposes mentioned in section 375 may, 
be required, in the same manner as upon the original grant of a certificate. 

377. Certificates shall be granted and extonsic-ns 
Forms of oertificate and shall be made, as nearly as eircumstan- 

es ence cer i o . admit, in the forms set fol'th in Schedule VTIT. 

378. Where a District Judge has not conferred on the holder of a certifi- 
cate any power v’ith respect to a security specified in 
An)cnd»«rnt of certificate certificate, or has only empowered him to receive 

securities. interest or dividends on, or to negotiate or transfer, 

the security, the Judge may, on application miide by 
petition and bn cause shown to his satisfaction, amend the certificate by confer- 
ring any of the powers mentioned in section 374 or by substituting any one foi 
any other of those powers. 

370. (1) Everv application for a certificate or for the extension of a 

certificate shall be accompanied by a deposit of a sum 

Mode of collecting court- equal to the fee payable under the 1 

nn certificates. 3 870, in respect of the certificate or extension appliert 

for* 

( 2 ^ If the annlication is allowed, the sum deposited by the applicant 

shall be LSn^d riVid^r the direction of the Judge, in the purchase of the 

stamn to be used for denoting the fee payable a.s afoiesaid. ^ j j 

stamp to received under sub-section (1) and not expended under 

sub-section (2) -shall be refunded to the person who deposited it. 


NOTES. 

appeal lies. 63 I.C. 846 = 4 N. E. .T. 144 If 
there is t\o intricate question to be decided, 
an Appellate Court will not interfere m re- 
vision vdih the exercise of the discretion. -1 
M. E. .T. 824 = 11 I.C. 835. AppI^caU^n %n 
vame of minor, represented by next frieml 
— Procedure to be followed. See 101 T.t.. 

1fifi = 1027 S. 187. 

Sec. 376. — Only the holder can npidy for 
extension and not assignee. 10 M.L.J. 45b. 
\n appeal lies from an order 
extend a certificate ^o some of 
to the deceased. 27 C.W.N. 947 (1)=1924 O. 

298. 

Sec. 379. — Full Coui-t-fee must be P^’d 
even though debts for which the appli^tion 
is made arc covered in a prior certincai.e 
granted: 36 I.C. 125 = 20 C.^V.^r. 1125 ; re- 
fund of deposit can be made if applicant is 


unable to give security or the necessity for a 
certificate has ceased : 21 M. 241. An ap- 

plicant is entitled to a refund of the deposit 
made by him under S. 379 (11 with his ap- 
plication for a succession certificate when his 
application is dismissed for his failure to 
furnish the security subject to which his ap- 
plication was allowed and the deposit lias 
not been expended under S. 379 (2). 43 P. 

L.R. 624 = 1941 Lah. 399. Where an appli- 
cant for a succession c.eitificate was unable 
to furnish the security as directed by the 
order granting the application, and applied 
for a refund of the un-expended deposit made 
by him and it was refused, it was held, that 
g. 379 (3) has laid douai that it should be 
refunded provided that it was received under 
Snb-S.(l) and not expended under sub*S. 
(2). It was further held that the_ lower 
Court had disregarded the clear provision of 
law contained in S. 379 (3) and that inter- 
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Local extent of certifl- 380. A certificate under this Pai*t shall have 

_ effect throughout the whole of British India. 

^[This section shall apply in British India after the separation of Burma 
and Aden from India to certificates granted in Burma and Aden before the date 
of the separation, or after that date in proceedings which were pending at that 
date.] 

381. Subject to the provisions of this Part, the certificate of the District 

Effect of certificate. Judge shall, with respect to the debts and securities 

specified therein, be conclusive as against the persons 
owing such debts or liable on such securities;, and shall, notwithstanding any 
contravention of section 370, or other defect, afford fnll indemnity to all sncii 
persons as regards all payments, made, or dealings had in good faith in respect 
of such debts or securities to or with the person to whom the certificate was 
granted. 

382. Where a certificate in the form, as nearly as circumstances admit, of 


LEG. REF. 

I Inserted by Government of India (Adap- 
tftiMon of Indian Laws) Order, 1037. 

NOTES. 

ference in revision was justified. 1939 N.L. 
J^^563 = 1940 Nag. 65 = I.L.R. (1939) Nag. 

Sec. 381. — The provisions of Ss. 214 and 
381 are not applicable when the property 
vests in the Crown by reason of escheat. 54 
A. 226=1932 A. 220. Certificate conclu- 
sive as against debtor and gives full indem- 
nity to him. 28 C.L.J. 299; 49 I.C. 958; 7 

L. W. 330; 107 I.C. 431=1928 M. 213. If 
the debtor still refuses to make payment, he 
is liable for interest and costs of sup. 35 

M. 162; (1911) 1 M.W.N. 276; 17 C.L.J. 87; 
1928 M. 56. Even if another person turns 
out to be the real heir, it does not follow that 
the certificate is invalid. 107 I.C. 43 = 1928 M. 
213. Judgment-debtor cannot resist execu- 
tion by certificate-liClder on the plea of the 
latter not being the decree-holder's heir, 
1925 A. 66. It is e^dence of heirship but 
does not determine questions of title. 30 M. 
454; 33 A, 327. Tlio holder collecting debts 
is a trustee for tlie peisons entitled. 8 C. 
868. Payment to the person really entitled 
before issue of certificate is good defence 
to subsequent suit by certificate-holder. 1926 
M. 407 = 50 AI.L..T. 4.32. The grant of a 
certificate does not confer anj- title upon the 
grantee as an heir to the deceased; it only 
invests him or her with the requisite autho- 
rity to collect debts due to the deceased and 
allows the debtors to make payments without 
any risk. If a certificate is granted to two 
or more persons jointly, the authority vest- 
ed in them can be exercised by all of them 
together and if one of them dies, the remain- 
ing certificate holders cannot exercise the po- 
wers which could only be o.xercised by them 
along witli the deceased, and as there is no 
estate vested in any of the grantees no ques- 
tion of survivorship at all arises. That is 
on the death of one of them the certificate 
becomes wholly inoperative. Anri before a 
fresh certificate is granted the existing cei‘- 
tificate should be formally revoked T T T? 

311 = 1941 • Cal. 66.3: Whefe 
the plaintiff brought a suit for the recovery 
of a sum of money deposited by the deceas- 

C. C. M.— 608 


ed with the defendant, alleging a will on the 
strength of which ho had obtained a certifi- 
cate and the defendant set up an oral will in 
his favour, but it was found that both the 
wills were not proved: Held, as the defen- 
dant had failed to establish the oral ivill set 
up by him, he was bound to pay the amount 
to the holder of the certificate, whatever 
rights the heirs of the deceased might have 
against the plaintiff. All that the defend- 
ant was entitled to retain was the amount 
properly expended by him on the funeral ex- 
penses of the deceased. 131 I.C. 192-=1931 
S. 81. Section 381 has no application to the 
payment of provident fund money, as- such 
pajTnent is not in respect of a debt or secu- 
rity. 41 C.W.N. 524=65 C.L.J. 259=1937 
Cal. 314. A certificate which is valid so long 

*5 it is not revoked is a conclusive proof of 
tli-e right of the holder thereof to recover 
the amount in respect of which the same has 
been granted. Hence on a suit brought on 
tlic certificate, the question of the rights of 
other parties to recover the amount from the 
debtor, in other words, the question of title 
to the amount concerned, cannot be raised. 
That matter must be left to bo determined 

in proper proceedings by those who claim a 
title to the amount in dispute. 148 I.C. 240 
=1934 L. 79 (1). 

Secs. 381, 370 and 214: Mortgage — Ip a 
‘DEBT' OR A ‘SECURITT'. — A mortgage is not 
a debt within the meaning of S. 381, and it 
is not a security within the provisions of 
8. 370. IVlicrc therefore a person brought 
a suit on a mortgage executed in favour of 
his deceased brother and produced a succes- 
sion certificate. Held, that tlie production 
of a succession certificate w.as not a suffi- 
cient title on which to sue on the mortgage. 
Held, further, that as the s-uocesaion certifl- 
cate was n reason for coming to the conclu- 
sion that at least there w.as the possibility 
of the plaintiff establishing the fact of his 
heirship to his brother, the plaintiff should 
have been allowed to amend his plaint to 
prove that he was the heir of the brother. 
19 Pat.L.T. 558=1938 Pat. 68. 

Sec. 382.— As to procedure, see 16 M 
405; 17 M. 14; 19 B. 145. 
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Soiled tile VIII has been granted to a resident within 
a Prroigii State by the British representative accredi- 
ted to the State, or where a certificate so granted has 
been extended in such form by such representative, 
the certificate shall, when stamped in accordance with 
the provisions of the Conrt-Pees Act, 1870, with respect to certificates under 
this Part, have the same effect in British India as a certificate granted or 
extended under this part. 


Effect of certificate grant- 
ed or extended by British 
representative in Foreign 
State. 


Revocation of certificate. certificate granted under this Part may 

ho revohcd for any of tlie following causes, namely : — 
(a) that the proceedings to obtain the certificate were defective in 
substance ; 

(h) that the certificate was obtained fraudulently by the making of a 
false suggestion, or by the concealment from the Court of something material 
to the ease ; 


(c) that the certificate was obtained by means of an untrue allegation 
of a fact essential in point of law to justify the grant thereof, though such 
allegation was made in ignorance or inadvertently; 

(d) that the certificate has become useless and inoperative through 
circumstances; 


(c) that a decree or order made by a competent Court in a suit or other 
proceeding wdth respect to effects comprising debts or securities specified in the 
certificate renders it proper that the certificate should be revoked. 

•884. n) Siibject to the other provisions of this Part, an appeal shall lie 
Appeal High Court from an order of a District Judge 

^ranting. i*efusing or revoking a certificate under this 
Part, and the Higli Court may, if it thinks fit. by its order on the appeal, declare 
the person to whom the certificate should be granted and direct the District 
Judge, on application being made therefor, to grant it accordingly, in superses- 
.sion of the certificate, if an 3 % ali’eady granted. 

(2) An appeal under siih-section (1) must be preferred within the time 
allowed for an appeal under the Code of Civil Procedure, 1908. 

(3) Subject to the luovisions of sub-section (1) and to»the provisions as 


NOTES . 

Sec. 383. — No suit lies to set aside grant 
of f-evtifionte. M.n.C.R. 28.3; 16 ^f. 405; 
.16 A. 423=25 T.O. 320. Tf the order is in 
improper form (16 B. 404) or was obtained 
tlirough mistake, fraud, etc. (19 B. 821; 
42 A. .347; 78 T.C. 639); or there has been 
change of circumstances (15 M.L.J . 339; 

42 A. 347) • the gratjt can be revoked. 
Notice must be given to opposite party. 37 
A. 380; 14 W.R, 464. Whero a succession 
certificate is obtained on behalf of a minor 
by his next friend on allegations which were 
false asr to the de<'ea«ed*s property and on 
MJegations which in law would not .iustif.y the 
‘»)’aiit and by fraudulent concealment of mate- 
rial facts from Tourt, the grant can be re- 
voked. 177 T.r. 416=1938 Rind 160. 
Partial revocation, .9cc 42 A. 347=58 I.U. 
.380; the fact that there is remedy by way of 
appeal does not matter. 19 ('’.W.N'. 551. 

As to who can npplv for revocation, •■’co 1938 
A-L-.T. 939—19.38 All. 640. 

Sec. 384. — An appeal lies from an order 
•^•jjinting a certificate. 56 T.C. 181; for 
foiuiTi of appeal, see 12 T.C. 926; 21 T.C. 
388; 2 Tj.Tj..T. 312. No appeal against an 
fo-der extending a certificate; ‘ 2.5 'Ml 634; 


but if exten.sion is refnsed it is appealable: 
27 r.W.N. 947. 2fe: whether a grant con- 
ditional on furnishing security is appealable. 
Sr, 26 A. 173; 2 A.L.J. 606; 36 B. 272; 
6.3 T.C. 846: conira 20 M. 442; 5 A.Zi.J. 
28; 1910 M.W.N. 265; 25 C. 320. An order 
tjranting or I’eftising certificate is appealable 
at the instance of a party aggrieved thereby, 
but an order reotiiring security to be fur- 
ni«bod as a condition to the granting of the 
ceitificate is not appealable. 10. P. 835= 
1932 P. 117. An order requiring fresh 
sectn-ity or I’elating to it.s sufficiency is not 
.'ippealablo : 5 M.E.,T. 36;' 20 O. 245 
i'641 ) . Order.s refusing to revoke a grant 
•Mve appealable. 42 A. 347; 19 B. 821. 
While the order is one refusing to cancel a 
ccrlificate, an appeal does not lie under 

S. .384. 130 T.C. 3=1931 A. 242 (2). See 

nl.^o 1933 Tj. .56. Right of appeal not barred 
bv an application for revocation. 42 A. 
-512. There is no pro\*ision for second ap- 
peal: 17 M. 167; or memorandum of objec- 
tions; .5 AI.Tj..T. 36. As to interference in 
revision, see 19 B. 121; 23 C. 436; 21 M. 

T. ,..T. 821. Receiver cannot be appointed. 

46 A . 372=79 T.C. 363. 

Secs. 384 (1) and 388 (2), Proviso: 
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nflPeot on certificate of 
certificate, probate 
or letters of administration. 


to reference to and revision by the High Court and as to review of judgment 
of the Code of Civil Procedure, 1908, as applied hv section 141 of that Code, 
an order of a District Judge under this Part shall be final. 

385. Save as pi’ovided by this Aet, a eertifi^cate granted thei’ennder in res- 
pect of any of the effects of a deceased person shall be 
invalid if there has been a previous grant of such a 
certificate or of probate or lettei’s of administration 

in respect of the estate of the deceased person and 
if snch previous grant is in force. 

386. Where a certificate under this Part has been superseded or is invalid 

„ ^ . by reason of the certificate ha^dng been revoked under 

,non?’’“in"yorfaurfo f ">• ''eason of tho grant of a certificate 
boitlei- of invalid certificate. ^ person named in an appellate order under 

section 384, or by reason of a certificate having been 
previously granted, or for any other cause, all payments made, or dealings had, 
as regards debts and .securities specified in the superseded or invalid certificate, 
to or with the holder of that certificate in ignorance of its supersession or 
invalidity, shall be held good against claims under any other certificate. 

387. No decision under this Part upon any question of right between any 

pai'ties sh«nll be held to bar the trial of the same ques- 
tion in any suit or in any other proceeding between 
the same parties, and nothing in this Part shall be 
construed to affect the liability of any poi'son who may 

receive the whole or any part of any debt or security, 
or any interest or dividend on any security, to account therefor to the person 
lawfully entitled thereto. 

388. f'T) The Provincial Government mav, bv 
notification in the Official Gazette, invest any Court 
inferior in grade to a District Judge with power to 
exercise the functions of a District Judge under this 
Part. 

(2) Any inferior Court so invested shall, within the local limits of its 
jurisdiction, have concurrent jurisdiction with the District Jndere in the exercise 
of all the powers conferred by this Part upon the District Judge, and the pro- 
'\nsionR of this Part relating to the District Judge shall apply to sneb an inferior 


Effect of decisions under 
this Act, and liability of 
holder , of certificate there- 
iLuder. 


Investiture of inferior 
Courts with jurisdiction of 
district Court for purposes 
nf thi« Act. 


NOTES. 

.Apprat. — Forum. — Where an order granting 
a Rucces.sion certificate is passed by n Sub- 
•Tudge who had been invested with the powers 
of a District .Judge and who also happened 
to be an Additional District .Ttidge, and the 
order is signed by him as F?ub-.Tiidge T class, 
the appeal against snich an order lias only to 
the Distri<’t Court by virttio of the pro\’iso to 
S. nSR f2) and not to the High Court under 
ft. ^fi4 (1) of the Act. 1040 N.D..T. 10fi = 
1040 Nag. ]fi2. 

Sec. 387. — Decision is not reft ivtiic/tfn. 

Jj. in.*?— 02 T.C. 108. SS T.C. 012=1025 
Ondli 67. 

Sec. 388. — The latest 0.0. in hTadras is 
0.0. 24. Daw Department, dnfe.d 7—^1 — 2.5, 
publi.^hed at p. 60. For/ St. Ornror Omettr. 
dated 1^ — 1 — 2.5 empowering all District 
^f^^n«^^ffs ercept those at the TTead<-|uarter6 
of Districts to escrcisc the function of Dis- 
trict Court within their jurisdiction. An 
appeal filed against the order cannot be 
tran.sforced . 3A .A . 148. - It is .a .principle 
of construction of statutes- that a Proviso 


merely detracts from the section to 
which it apnlie,s. Where therefore there has 
been no notification bv the Docal Oovernment 
Proviso to suh-ft. <2) of ft. 3S8 does not 
apply. 18.1 T.C. 657=1930 Pesh . 30. Only 
an order granting or refusing .a certificate oV 
revoking a certificate is made appealable by 
ft. 384 OV ft. 388 and an order refusing to 
revoke a certificate has not been made ap- 
pealable, specially when the application for 
revocation does not contain a prayer for a 
certificate. 1933 D. 56=:.34 P.D.P. .535. 
Wliere the Senior Sub-Judges hare been in- 
vented with powers to hear appHeations 
under the ftuecession Act, but tliev have not 
been so empowered bv a Notification of the 
boeal Oovernment published in the local Ofli 
cial Gazette as renuired bv ft. .38S, tbe normal 
coiir<e of appeal laid down in tbe N.-W.F.P. 
Courts Pegnlation is therefore uot affeeted. 
and the appeal from an orrfer made by tbe 
ftenior ftub-Jttdge on an applie.ation under 
the Rucce.ssion .Act lies to the .Ttirlicial Coui- 
mis.sioner's Court and not to tbe Court of 
I he District .judge. 177 T.O. 70.5—19.38 
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Court as if it were a District eTiidge: 

Provided that au appeal from any such order of an inferior Court as is 
mentioned in sub-section (1) of section 384 shall lie to the District Judge, and 
not to the High Court, and that the District Judge may, if he thinks fit, by his 
order on the appeal, make any such declaration and direction as that sub- 
section authorizes the High Court to. make by its order on an appeal from an 
order of a District Judge. 

(3) An order of a District Judge on an appeal from an order of an in- 
ferior Court under the last foregoing sub-section shall, subject to the provisions 
as to reference to and revision b 3 ’- the High Court and as to review of judgment 
of the Code of Civil Procedure, 1908, a.s applied by vsection 141 of that Code, 
he final. 


(4) The District Judge may withdraw any proceedings under this Part 
from an inferior Court and may either himself dispose of them or transfer them 
to another such Court established within the local limits of the jurisdiction of 
the District Judge and having authority to dispose of the proceedings. 

(5) A notification under sub-section (.1) may specify any inferior Court 
specially or class of such Courts in any local area. 

(6) Anj' Ci\il Court which for any of the purposes of any enactment is 
subordinate to, or subject to the control of, a District Judge shall, for the pur- 
poses of this section, bo deemed to be a Court inferior in grade to a District 
Judge. 

389. (1) When a certificate under tliis Part has been superseded or is in- 

valid from anv of the causes mentioned in section 386, 
SuTioT^dev of supovsedod thereof shall, on the requisition of the 

«n<l invahd certificates. granted it. deliver it up to that Court._ 

(2) Tf he wilfully and without reasonable cause omits so to deliver it 
up, he shall be punishable with fine wliieh may extend to one thousand rupees, 
or with imprisonment for a term which may extend to three months, or with 
both. 

390. Notwithstanding anvthing in Bombay Regulation No. VITI of 1827, 

the provisions of section 370, sub-section (2), section 

ProviBioiKs with respect n7‘> .sub-section (1). clause (/), and sections 374, 

375. 376, 377, 378. 379, 381, 383. 384, 387, 388 and 389 
with respect to certificates under this Part and appli- 
cations therefor, and of section 317 with respect to the exhibition of inventories 
and accounts bv executors and administrators, .shall .so far as they be made 
applicable, apply, respectively, to certificates 

and applications made for certificates thereunder, after the 1st day of May, 1889, 
and to the exhibition of inventories and accounts by the holders of such certifi- 
cates so granted. 

PART XI. 


to certificates uiide-r Bombay 
■Regnlation VTTT of 1827. 


Miscellaneous . . 

391 Nothing in Part VIII. Part IX or Part X 
shall— 

(r) validate any testamentary disposition which would otherwise have 
been invalid ; 

(ii) invalidate any such disposition which would otherwise have been 

1 1 ^ • 

(h'i) deprive any person of any right of maintenance to which he would 

otherwise have been entitled ; or 

(iv) affect the Administrator-General’s Aet, 1913. 

392. in(>pea7f:.'\ Fepcafed hy the Fepealinff Act, 1927 (XII of 1927). 


NOTES. •'^12: ,34 A. 148; 41 I.C. 640. 

Pp!»h. G2. iSVc also 1940 N.L.J. 106. Ap* Sec. 388 Proviso. — See 1940 N.L.J. 106 
peals flo not lie to High Court. 2 L.Tv.J, —1940 Nag. 162; 1939 Pesh . 30. 
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SCHEDULE I. 

(See section 28.) 

TABLE OF CONSANGUINITY. 


Great- 

Grand- 

father’s 

Father. 

T. 


- 

Great 

Great Uncle. 

Great 

Grand- 

father. 

1 

5. 


3. 


The person 
WHOSE Re- 
latives ARE 
TO BE 
RECKONED. 


Son. 


I. 

I 


Grandson 


2 . 

( 


Great- 

Grandson 


Brother 


2 . 


I 



Grand- 


Great Uncle. 

father. 

% 




. 

4. 

2. 



1 



Father 


1 

Uncle. 

I. 

1 

X 

3. 





Second 

Cousin- 


Cousin. 

german. 





1 

6. 

4. \ 

1 




Son of the 



Cousin- 

Nephew. 


german. 



S. 

3. . 



Son of the 
Nephew 
or 

Brother’s 

Grandson. 


Grandson 
of the 
Cousin- 
german. 
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(5) Paternal grandfather 

(6) Paternal grandfather's 
of them u« have predeceased the 


HSCHKDULE II. 

Part I. 

(tSee section 54.) 

(.1; Pather and mother^ 

(2) Brothers and sisters (other than uterine brothers and sisters; and lineal descen- 
dants of such of them as have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Children of the paternal grandfather and the lineal deseeudauts of such of them 
as Inave predeceased the intestate. 

father and mother. 

father’s- children and tlie lineal descendants of such 
intestate. 

Part II. 

section 55.) 

(1) Pather and mother. 

(2) Brothers and sisters (other than uterine brothers and sisters) and lineal descen- 
dants of such of them as shall have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Cliildrcn of the paternal grandfather and the lineal descendants of such of 
them as have predeceased the intestate. 

(5) Paternal grandfather’s father and mother 

(6) Paternal grandfather’s father’s children and the lineal descendants of such of 
theui as have ijrcdcceaaed the intestate. 

(7) Uteriiie brothers and sisters and the lineal descendants of such of them as have 
predc<'ease<l the intestate. 

(8) Alatcrnal grandfather and maternal grandmother. 

(9) Children of tlie maternal grandfather and the lineal descendants' of such of them 
as have predeceased the intestate. 

(10) Widows of brothers or Jialf-brothcis. 

(11) Paternal grandfjitlier’s son’s widow. 

{l2) .Maternal grandfather’s son’s widow. 

(13) W’ido>vcrs of deceased lineal descendants of the intestate who have not married 
again before the deatli of the intestate. 

(14) Maternal grandfather’s father and mother. 

(15) Childicn of the maternal grandfather’s father and lineal descendants of such 
of them as have prtHlcceased the intestate. 

(10) Children of tho jjatenial grandiuother and the lineal descendants of such of 

them as have pretlccoased the intestate. 

(17) Paternal grandmother’s father and mother. 

(18) Cliildren of the paternal grandmother’s father and the lineal descendants of 
such of them as luive pr-:*dcceascd the intestate.J 

SCHEDULE 111. 

{See section 57.) 

pRO\ i.sioNs Hi ' Part VI applicable to ckktain Wills axd Codicils 

IN SECTION 57. 


OESCBIBED. 



1?0 J81. 181. 18-1, 185. 186, K>7. 188, 189. and 190. 

and modifications xn apvUcation 


of foregoing sections. 

1 Nothiiio- therein contained shall authorijco u testator to bequeath property which he 
ruuld’not have^aneimtcd inter vivos, or to deprive any persons of any right of maintenance 
of which, but for the application of these sections, he could not deprive them by will. 

2 Nothing therein contained shall authorize any Hindu, Buddhist, Sikh or Jama, to 
create in property any interest which he could not have created before the first day of 

8eptem'ber, 1870. 


(jiie 



one 


..... hundred and live, one hundred and nine, one hundred and eleven, 
and twclv-e, one imndred and thirteen, one hundred and fourteen, one hundred and fifteen, 


LEG. REF. 

1 .Schedule II substituted by Act XVll 


up 1939. 

Inserted by Act XXI of 1929. 
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Md ‘‘“d codicils tho words “son,” “sons,” “chUd,” 

ctildrea shall be deemed to include an adopted chUdj and the word “grandchildren” 

deemed to mcludo the children, wlictlier adopted or natural-born, of a^child whether 
tXL Of r^dop'ttd ’sor*' ^-ai. be’ deenreV't'o 

SUHEDUXjE IV. 

[See section 274 (2).J 

Foem of Certificate. 

I, A.B., Registrar (or as the ease may be) of the High Court of Judicature at 

(or as the case may be) hereby certify that on the dar 

High Court of Judicature at (or as the case mar 

be) granted probate of the will (or letters of administration of the estate) of C.D. late of 
deceased, to E.F. of and G.H. of , and that such probate (or letters) has 

(oj have) effect over all the property of the deceased throughout the whole of British India. 

SCHEDULE V. 

[iSee section 284 (4).J 

Form of Caveat. 

Hot nothing be done in the matter of the estate of A.B., late of 


on the 


day of 


, deceased, who died 


Rt , without notice to C.D. of 

SCHEDULE VI. 

{See section 289.) 

Form of Probate. 

, Judge of the District oi [or Delegate appointed for 

granting probate or letters of admmistratiou in (^here insert the limits of the Deleaate's 
jwrwdjcfton], hereunto make known that on the day of ^ 

in the year , the last will of , late of a 

copy whereof is hereunto aiiue.\cd, was proved and registered before me, and that adminis- 
tration of the property and credits- of the said deceased, and in any way concerning his wUI 
WAS granted to , the e.xecutor in tho said will named, he having undertaken to 

administer the same, and to make a tull and true inventory of the said property and credits 
and exlubit the same in this Court witljin six months from the date of this grant or within 
such further time as the Court may, from time to time, appoint, and also to render to this 
Court a true account of the said property and credits wdthin ono year from the same date 
or within such further time as the Court may, from time to time, appoint. * 

SCHEDULE Vll. 

{See section 290.) 

Form of Betters of ADMiNisiRAnoN. 

, Judge of the District of 

ihere insert Ae lt^its% thelSelegate's f *ho?e%'°malfo kiow^^ 

rifay be), of the pri^^^i^ rndi^erf o^^^^ 

- hun- n- 


I, 


undertaken to administer the 


property and credits and exhibit the same in this Court within six ”*i "‘I 

this grant or within such further time as the Court may fro ’ *^“013 from the date oi 


and true inventory of the said 
ithiu six months from the date or 

to render to this Court a true aceouut of -tbe Tair pTon^erfrau “ e.*ed»s"wi‘t’.,“‘’P“”'‘’ 
the same date, or within aueh furti.er tin.e .ns t,>e Co.^rt Vnay^rmn «„,r‘t"”:i“: Spoifu"’" 

SCHEDULE VIII. 


{See section 377.) 


Forms of Cebitficate and Extended CsimFicATE. 

In the Court of 


To A. B. 

Whereas you applied on the dsiv i.r ...-r. . . ... 

Indian Succession Act, 1925, in respect of tho following debts "'and ""sU'u^Tis;' 
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Deh t$. 


Serial number. 

0 

Number of debtor. 

Amount of debt, including 
interest, on date of 
application for certificate. 

Description and date of 
instrument, if any, by 
which the debt is 
secured. 

1 


Seouriiies. 


Serial number. 

Description*. 

Market* value of 
security on date of 
application for 
certificate. 

Distinguishing 
number or letter 
of security. 

1 

1 

Name, title 
or class of 
security. 

Amount or 
par value of 
security. 




• 

• 


This certificate is accordingly granted to you and empowers you to coUect those debts 


'and] [to receive} 
interest} [dividends] 
bn] \to negotiate} 
to transfer} [those seeuvittesj 

Bated this day of 


i 


District Judge, 


On tbe‘app^icaUon of B. made to me on the day of , I hereby eatend thi. 

certificate to the following debts and securities, namely. 

Debts. 


Serial number. 

1 

Name of dt btor. 

Amoutit of debt, including 
interest, on date of 
application for extension. 

j 

Description and date of 
instrument, if any, by 
which the debt is 
secured. 

. 

1 




Securities. 


This extension empowers A. B. to collect those debts [and] 
Wvidenas} [on] [to negotiate} [to transfer} [those secur^Ues}. 
Dated this day of 


[to receive] [intcroetj 
District Judge. 



Serial number. 


Distinguishing 
number or letter 
of security. 


Name, title 
or class of 
security. 


Amount or 
par value of 
security. 


Market-value of 
security on date of 
application for 
extension. 
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THE SUITS VALUATION ACT (VII OF 1887).* 
the Sh^“&^Ac7xn oyt898f ^ ^ = 



Year. 

No. 

Short title. 

Amendment. 

1887 

VII 

The Suits Valuation Act. 

. 

Repealed in part. XII of 1891, 

Amended XXXVllI of 1920. 
Government of India (Adaptation ^bf 
Indian Laws) Order, 1937. 


CONTENTS. 


Sections. 

1. Title. 

PART I. 

Suits relating to Land. 

2. Extent and commencement of Part I. 

3. Power for Provincial Government 
to make rules determining value of land for 
jurisdictional purposes. 

4. Valuation of relief in certain suits 
relating^ to land not to exceed the value of 
the land. 

5. Making and enforcement of rules. 

6. Repeal of section 14 of the Madras 
Civil Courts Act, 1873. 

PART 11. 

Other Suits. 

7. Extent and commencement of Part II. 


Sections. 

8. Court-fee value and jurisdictional 
value to be the same in certain suits. 

9, Determination of value of certain 
suits by High Court, 

10. [Repealed.} 

PART III. 

Supplemental Provisions. 

11. Procedure where objection is taken 
on appeal or revision that a suit or appeal 
was not properly valued for jurisdictional 
purposes. 

12. Proceedings pending at commence- 
ment of Part I or Part II. 


[Wth February, 1887. 

An Act to prescribe the mode of valuing certain suits for the purpose of 
determining the jurisdiction of Courts vuith respect thereto. 

Whereas it is expedient to prescribe the mode of valuing certain suits for 
the purpose of determining the jurisdiction of Courts with respect thereto; It 
is hereby enacted as follows : — 

1. This Act may be called The Suits Valua- 
TioN Act, 1887. 

PART I. 

Suits Relating to Land. 

2. This Part shall extend to such local areas. 

Extent and commence- come into force therein on such dates, as the 

ment of Part I. '[Provincial Government] by notification in the 

Official Gazette, directs. 


LEG. REF. 

* For statement of Objects and Reasons, 
see Gasette of India, 18^, Pt. V. p. 791; 
for Report of the Select Committee, see 
ibid., 1887, Pt. IV, p. 18 and for Proceed- 
ings in Council, see ibid., 1886, Supplement, 
pp. 131 and 1155 and ibid., 1887, Pt. VI. pp. 
16 and 21 . 

* Substituted for "Governor-Genera! in 
Council" by A.O., 1937. 

NOTES. 

Sec. 1: Applicabili I V lu — S onthal 
Parcanas. — It is doubtful if the Act applies 
to the Sonthal Parganas but the spirit of the 

C C .M —609 


Act should nevertheless be applied and the 
J should follow the valuation on 

which the court-fees are paid. 13 P 329 
=1934 P . 184 ( S. B . ) . ^Prima facie tlve 
valuation by plaintiff determines jurisdiction 
and that continues whatever the event un- 
less a different principle comes into onera- 

^ 250. Plaintiff not 

entitled to put a higher valuation for pur- 
pose of jurisdiction and a lower valuation 
for purpose of court-fees. 44 B. 331. 

Jurisdictional value — Principles appli- 
cable. — (1) Where the valuation of a suit 
for purpose of jurisdiction is contested the 
value must be determined by the Court ; and 
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3. (1) The Provincial Government may, make rules for determin- 

Power for Provincial value of land for purposes of' jurisdiction in 


Government to make rules 
determining value of land 
for jurisdictional purposes. 


the suits mentioned in the Court-Fees Act, 1870; 
section 7, paragraphs v and vi, and paragraph x, 
clause (c/). 


(2) The rules may determine the value of any class of land, or of any 
interest in land, in the whole or any part of a local area and may prescribe 
different values for different places within the same local area. 


4. Where a suit mentioned in the Court-Fees Act, 1870, section 7, para- 
graph iv, or Schedule II, article 17, relates to land or 
Valuation of relief in ail interest in land of which the value has been 

not to exceed “the value determined by rules under the last foregoing section, 
of the land. amount at which for purposes of jurisdiction the 

relief sought in the suit is valued shall not exceed 
the value of the land or interest as determined by those rules. 


LEG. REF. 

1 Words "subject to the control of the 
Governor-General in Council” by A. O., 
1937. 


NOTES. 

(2) where the valuation can be ascertained 
correctly the plaintiff cannot be allowed to 
put an arbitrary value upon his claim nor 
can he be allowed to overvalue or under- 
value his claim with a view to choose his 
forum. 1932 A. L. J. 416=1932 A. 413. 
See also 1937 Cal. 643. This Act and the 
Court-Fees Act are purely fiscal enactments 
and they have no bearing on the question as 
to which is the proper Court for the insti- 
tution of the suit having regard to the val^ 
of tlie property. 1932 A.L.J. 416=1922 
A. 413. An erroneous payment of court- 
fee cannot affect jurisdiction. 35 L. W. 
64=1932 M. 217. In a suit for redemption 
of a mortgage and for recovery of surplus 
profits from the mortgagee the valuation tor 
purposes of jurisdiction is determined by the 

principal amount of 1^1 

479=60 M.L.J. 698. See also 1933 P. 625 

A proceeding under S. 28 may be 
a suit but it cannot be said to be the jn*?" 
tion of the legislature to 

in such a case to fix more or less their own 
value on such proceedings m 

hance 6 ^ 2 . ^ A^sih ^for 

dissolution o£ partnership and accounts has 
to vXed under this Act for Putpo^s of 
jurisdiction on the same basis 
noses of Court-fee. 152 I.C. 6t)»— .i-- 
40 The pecuniary jurisdiction of the Civil 
Court is ordinarily speak'ng governed by 
the value stated by the P^^mtiff in us plamt 
and If a suit for partnership accounts, 
ing regard to the valuation in the pla*^ is 

wfthin the jurisdictmn, finding 

not ousted by the Court 

♦htaf a decree for a sum exceeding the limits 

^“'■i3"p:°"34^=5‘934 P^'zM 

^^Secs.- 3 and 4 . -Power to 
MorfLri" tenant. 54 


P.R. 1914=25 I.C. 437. Proper valuation 
of a suit to enforce a right of pre-emption. 

41 M. 721=34 M. L. J. 397. Subject to 
the maximum value which should be calcu- 
lated having regard to Ss. 3 and 4, the mar- 
ket value should determine the jurisdiction 
in a suit for determination of title, and it is 
not open to tlie plaintiff to value his relief 
as he likes. (43 B. 507; 1932 A.L.J. 416 
and 56 I.C. 762, Rel. on.) 145 I.C. 94^ 
1933 A. 903. Suit to reduce rate of main- 
tenance awarded by decree — Valuation. See 

42 L.W. 42=69 M.L.J. 202. As to decla- 

ratory suit by reversioner in respect of alie- 
nation of ancestral land in Punjab, see 39 P . 
L.R. 193=1937 Lah. 677. . . . 

Sec. 4. — Under this section a plaintiff is 
not entitled to put a higher value on the 
suit than his interest in litigation: 39 M. 602. 
A Court cannot fix a valuation for the plain- 
tiff, even if plaintiff’s valuation is delibe- 
rately fictitious. It can compel plaintiff to 
put a reasonable valuation. 39 A. 723=42 
I.C. 891. Under S. 4, the value for pur- 
poses of jurisdiction cannot exceed the 
value as arrived at by applying the rules 
under the Court-Fees Act. 1930 M.W.N. 
509=1931 M. 375. See also 58 C. 281=34 
C.W.N. 870=1930 C. 686. Suit for decla- 
ration for the purpose of jurisdiction is the 
value of the property for which the decla- 
ration is asked for. 5 Pat.L.J. 397=56 
I.C. 762 ; 81 P.R. 1918=46 I.C. 490. S. 4 
gives no room for the idea of a notional 
value. Where the sole question for decisiem 
is whether the title as trustee of certain 
villages vests in the public or in private per- 
sons, that is whether they are the subject of 
public trust or a private trust, the title to 
these villages is affected by the relief sought 
and therefore the valuation for the purposes 
of jurisdiction is the market-value of the 
property itself. 17 Luck. 116=1941 Oudh 
405. The value of the suit for partition 
for purposes of jurisdiction is the value of 
the share claimed. 29 I.C. 766=68 P. W. 
R. 1915; 24 A. 381; S P.L.J. 540; 1938 
Nag. 149; 72 I.C. 342 ; 33 B. 658; (mar- 
ket-value) ; 43 M. 3S^=38 M.L.J. 92 


S. 8] 
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Making and enforcement Government shall, before 

of rules making rules under section 3, consult the High Court 

With respect thereto. 

one month ^t ™'th section shall not take effect till the expiration of 

one month after the rule has been published m the Official Gazette. 

6. On and from the date on which rules under section 3 take effect in any 

part of the territories under the administration of the 
Governor of Fort St. George in Council to which the 
Madras Civil Courts Act, 1873, extends, section 14 
of that Act shall be repealed as regards that part of 


Repeal of section 14 of 
the Madras Civil Courts 
Act, 1873. 


those territories. 


PART II. 

Other Suits. 


o : 


Extvnt and conmience- 
ment of Part II . 


7. This Part extends to the whole of British 
India, and shall come into force on the first dav of 
July, 1887. 

8. Where in suits other than those referred to in the Court-Fees Act, 1870, 
^ ^ , ... section 7, paragraphs v, vi and ix. and paragraph x' 

dtoPonal ta''lue'o”be'''the Payable ad -ualorem under 

same in certain suits. tnG Court-l ees Act, 18/0, the value as determinable 

for the computation of Court-fees and the value for 
purposes of jurisdiction shall be the same. 


NOTES. 

(plaintiff’s valuation) . Suit for declara- 
tion that mortgage is unaffected by attach- 
ment. 54 I.C. 543=37 M.L.J. 611. Suit 
under O. 21, R. 62 to cancel attachment of 
judgment-debtor’s propertj'. 39 M. 602= 
29 M.L.J. 728. Plaintiff sued in redejup- 
iion of a kanom with the added prayer for 
Rs. 1,100 by way of damages. Held, that 
the value of the suit for purpose of juris- 
diction is the kanom amount alone and not 
that amount plus the damages claimed. 
138 I.C. 136=1932 M. 217. Where an un- 
successful claimant desires not only that the 
attachment should be removed, but also 
that his title should be declared as against 
the judgment-debtors, in cases in which the 
value of the property attached is more than 
the value of the decree, the value of the suit 
which governs the jurisdiction of the Court 
to deal with it is the value of the property 
itself and not merely the value of the decree. 
137 I.C. 54=1932 R. 20. See also 1935 O. 
W.N. 305=1935 O. 271; 68 M.L.J. 231. 
Where a claimant whose objection to an at- 
tachment in executing a decree against a 
judgment-debtor is dismissed, files a decla- 
ratory suit that the property attached is his 
own and could not be attached, the valuation 
of the suit, in cases where the value of the 
property is greater than the amount of the 
decree, is the amount of the decree. 55 A. 
315=1933 A. 249 (F.B.). See also 1937 
R. 101. In a suit by a Hindu reversioner 
for a declaration that the alienations made 
by the zuidozu of the last male-holder are 
not binding on the reversionary right and 
for a permanent injunction restraining the 
alienees from cutting down certain fruit 


trees on the properties, the plaintiff need not 
value the suit according to the market-value 
of the properties, for purposes of jurisdic- 
tion, 1935 M. 262=68 M.L.J. 248. In a 
suit for a declaration that an adoption is ift- 
valid, where the properties comprised in the 

market-value of more than 
Rs. 10,000, the jurisdictional value has to 
be determined with reference to the market- 
value of the properties and not their value 

^ Court- Fees Act. 

1935 M. 279=68 M.L.J. 329. 

Secs. 4 and 8.— In a suit for partition 
by persons in joint-possession of the land, 
the value for the purpose of jurisdiction is 
the actual market value of the property in 
siiit, although court-fee is payable under 
Art. 17-B of Sch. II of the Court-Fees Act 
(as amended in Madras). Hence where 
the value of the plaintiffs’ share will not be 
less than Rs. 10,000, the suit has to be filed 
in a Subordinate Judge's Court as a Dis- 
trict .Munsiff’s Court has no jurisdiction to 
entertain it. 54 L.W. 428=1942 M. 103= 
(1941) 2 M.L.J. 567. 

Sec. 8: Scope of Section. — Under S. 8 
the valuation for purposes of court-fees 
determines the valuation for purposes of 
jurisdiction also in a case falling under S. 

^4 419=22 A.L.J. 349; 

47 A. 501 — 23 A.L.J. 244. The meaning 
9* that the value for purposes of 

jurisdiction shall follow the value to be 
given for the purposes of Court-fee. 58 
C. 281=34 C.W.N. 870=1930 C. 686. 
See also 12 R. 335=1934 R. 268 ; 32 P.L. 
R. 193=133 I.C. 120=1931 L. 307; 1931 M. 
375. Under S. 8 the proper method is to 
value for the purpose of court-fees first aud 
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then to take that value for the purpose of 
jurisdiction. I.L.R. (1938) 2 Cal. 411=42 
C.W.N. 667. The value as placed by the 
plaintiff in the plaint must be looked at, 
even though the plaintiff claims unnecessary 
relief. 9 I.C. 574=8 A.L.J. 266. The 
value of a suit is its value at the date of 
its institution and not what the value will 
become on some subsequent date. Nor 
does the value of a suit depend upon the 
competencj^ of a Court to pass a decree for 
a particular claim. The claim niay be ab- 
solutely untenable, but if a plaintiff claims 
relief, he has to value it and that value will 
determine the forum for the institution of 
the suit or appeal. 16 P.L.T. 103=1935 P. 
160. See also 13 P. 344=1934 P. 204. The 
plaintiff has the right to put his own valua- 
tion on his claim for the purpose of court- 
fees in a suit for a declaration and for an 
injunction by way of consequential relief ; 
and the same is the value for the purpose 
of jurisdiction. 44 B. 331=56 I.C. 340. 
See also 39 Bom.L.R. 138=1937 B. 167; 
48 A. 412=24 A.L.J. 478=1926 A. 423. 
The Court can question the value of the 
reliefs in a suit coming under S. 7 (iV) (c) 
of the Court-Fees Act, where the valuation 
appears on the face of the plaint to be too 
small, as it is its duty to see that the reliefs 
claimed are properly valued. 21 I.C. 404 
=40 C. 615. Jurisdiction depends on nature 
of claim and not on defence or result of 
suit. 1925 N. 183. 5^^ also 41 C.W.N. 

851 = 1937 Cal. 430. As to applicability of 
section to suits under S. 33, U.P. 
ral Relief Act, see 1940 A.L.J. 689 (F.B.) . 

Illustrative Cases. — Administration suit 
—Valuation for Court-fees and Jurisdiction. 
12 R. 512. Suit under Ss. 44 and 84, Agra 
Tenancy Act, 1926 — Jurisdictional value. 
1934 A.L.J. 708=1934 A. 825. See also 2\ 
C.W.N. 310=44 C. 890 . Suit to/«du^ 

rate of maintenance awarded by decree 

Valuation. 42 L.W. 42=^9 Mk 2 S* 

202. also 1935 O . W.N . 522-162 I -C 

750=1936 O. 317 (Suit mai^ 

property is not subject to ® decree 

tenance) • In a suit for at which 

and consequential relief, .. r con^ht for 

the plaintiff jurU- 

diction of the sui^ 15 fon appeal from 

23 ?c"'2ri=3l B*. 272; ols£27 Bom. 
pR* 247=87 I.C. 80; 33 C.W.N. 231. 

)^A suiffor dec'Ta/ation ^hat the plaW 
fering with his possession falls withm S. |. 

iS i'sui^fora declaration ifiat property is 

hot liable to attachment and 

perty is decree the determination 

^nSrvalul o’£%he"sS for purposes of 


jurisdiction must rest upon the construction 
to be placed on the nature of the suit and 
the character of the relief claimed, if the 
suit could not be treated as one under O. 
21, R. 63, C. P. Code, no objection having 
been filed by the plaintiff under O. 21, R. 58 
before he instituted the suit. Where it is 
clear from the allegations made in the plaint 
and the relief sought therein that the sole 
object of the suit is to get a declaration that 
the property is not liable to attachment and 
sale in execution of the defendant’s decree, 
and the judgment-debtor is made a pro 
forma defendant and no relief is claimed 
against him, the case is, in substance, in no 
way different from a suit brought under O. 
21, R. 63, and the value of the suit for pur- 
poses of jurisdiction is not the value of pro- 
perty but the decretal amount. 1935 O.W. 
N. 305=1935 O. 271. See also 68 M.L. 
J. 231; 42 P.L.R. 364. As to suit for de- 
claration and injunction, see 140 I.C. 73=33 
P.L.R. 458; 137 I.C. 240=33 P.L.R. 488. 
See also 1933 M. 721=65 M. L. J. 420 
(Suit for declaration and injunction — Ap- 
peal against decree — Value for purpose of 
jurisdiction. See also 39 Bom.L.R. 138= 
1937 Bom. 167. Suit for cancelling deeds— - 
Under-valuation. See 142 I.C. 705=1933 
R. 40. Suit for declaration and possession 
— Ad valorem Court-fee payable — Fact that 
declaration is unnecessary if material. 26 
A.L.J. 316. Where the plaintiff valued 
the suit for a declaration and injunction at 
Rs. 2,100, so as to give jurisdiction to a 
Court of a higher grade : Held that the 
value for purposes of jurisdiction and Court- 
fee was the same, namely, Rs. 2,100. The 
only way of avoiding payment of the higher 
Court-fee is for the plaintiff to bring a suit 
with a lesser valuation for purposes of 
jurisdiction and Court-fee. 32 P.L.R. 193 
= 1931 L. 307. In a suit for accounts the 
determination of the forum of appeal 
the preliminary decree depends upon the 
valuation of the suit for purposes of juris- 
diction, and the fact that the amount ulti- 
mately to be found may or may not exceed 
the valuation cannot disturb the course of 
appeal. 31 P.L.R. 536=1930 L. 832. See 
also 41 C.W.N. 851=1937 Cal. 430; 38 
Bom.L.R. 754; 34 Bom.L.R. 44=1932 B. 
111. A Court in a suit for an account can 
lawfully pass a decree for a sum which 
exceeds the pecuniary limit of its jurisdic- 
tion. In such a suit it is the plaintiff’s valua- 
tion in his plaint which fixes the jurisdiction 
of the Court, and not the amount which may 
be found and decreed by the Court. (2 R. 
408, Overr.) 1937 Rang.L.R. 214=1937 R- 
320 (F.B.). See also 41 C.W.N. 851= 
1937 C. 430; 56 B. 23=34 Bom.L.R, 42= 
137 I.C. '702=1932 B. 111. Suit for ren- 
dition of account, value of — Court-fees. 109 
I.C. 895=1928 P. 535. Suit for specific 
performance of a contract of a lease should 
first be valued for Court-fees under S. 7 
(x) (<r) of the Court-Fees Act and 

value should be adopted under S. 8 of this 
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Act for jurisdiction. 25 C.W.N. 768=66 
I.C. 268. V^here a suit is for the recovery 
of a specific sutn of money, the reduction of 
the amount as a result of the adjudication 
by the Court or by a compromise between 
the parties does not alter the oricrinal valua- 
tion for purposes of appeal. 140 I.C, 223. 
S. 8 does not cover redemption suits. 51 
C. 737=28 C.W.N. 710; 22 L.W. 408= 
1925 M.W.N. 747 ; 39 M. 447=29 M.L.T. 
142. See also 1933 P. 625 fsiiit for redemp- 
tion and surplus profits) . In a suit for re- 
demption of a mortgage of immovable pro- 
perty the value for purposes of jurisdiction 
is the amount of money which is found to 
be due on the mortgage. The market-value 
of the property can on no account be ever 
the value for jurisdiction in a redemption 
suit. 193 I.C. 871 = 1941 Pesh. 28. S. 8 
does not include cases coming under cl. (m*) 
of S, 7 of the Court-Fees Act. The valua- 
tion of such a suit for purposes of Court- 
fee and jurisdiction is the same. 63 C. 657; 
1936 O.W.N. 522=1936 Oudh 317 (Suit 
for declaration that property is not subject 
to any charge) . The valuation of a suit for 
foreclosure for purposes of jurisdiction de- 
pends not on the principal but on. the total 
amount claimed. 21 I.C. 918=9 N.L.R. 
161. Where the suit is to recover certain 
mortgage ajnonnt together with interest, 
held, that the valuation both for purposes 
of Court-fee and for the pitrpose of juris- 
diction was the valuation given in the plaint. 
52 C.L.J. 589=1931 C. 159. See also 1933 
P. 625. Co-mortgagees — Suit by one for 
his sliare only — Valuation — Share of plain- 
tiff or whole mortgage-debt. (1941) 2 
M.L.J. 986. In a partition suit, jurisdic- 
tion is determined by the value of the whole 
property and not merely plaintiff’s share in 
it. The fact that plaintiff’s title is disputed 
does not make it anv the less a partition suit. 
29 C.W.N. 76=1925 C. 320=52 C. 128= 
85 I.C. 870. The value for purposes of 
jurisdiction of a suit for partition pure and 
simple, where the plaintiff is in joint posses- 
sion, of his share and there is no dispute as 
to his title or share, is the value of the whole 
of the property' sought to be partitioned. 4 
P.E.T. 257. See also 10 O.W.N. 1196= 
1933 O. 547. In a suit for partition of 
lands of which the plaintiff is in joint pos- 
session, he is entitled to value the suit at his 
own estimate for purposes of jurisdiction. 

11 M.L.T. 155=13 I.C. 803. The value of 
the share claime<l and not the value of the 
entire property is the value for the purpose 
of jurisdiction in a suit for partition wlierc 
the plaitxtiff claims partition and separate 
possession of his share. 177 I.C. 684= 
1938 Nag. 149. In an administration suit, 
plaintiff’s share determines jurisdiction and 
valuation. Where the parties were Maho- 
meclans and the suit was for a share of in- 
heritance, held, that Court-fees are payable 
ad valorem, as the suit is not of any of the 
classes referred to in paragraph 7 of the 


Court-Fees Act. 7 R. 164=1929 R. 211. 
In a suit for dissolution of partnership and 
for accounts, where there is one decree divi- 
sible in certain fixed proportions among the 
plaintiff or the plaintiffs and the defendant 
or the defendants, the aggregate of the spe- 
cific amounts will represent the value of the 
subject-matter of the suit appeal, even 
though the tentative value fixed by the plain- 
tiff be less or more. 11 L. 359=1930 L. 725. 
In a suit for zvinding up of a partnership 
and for accounts, the value determinable for 
the computation of Court-fees is the value 
for the purposes of jurisdiction. 22 I.C. 
71 = 15 Bom.L.R. 1123. In a suit for set- 
tlement of partnership accounts, where the 
plaintiff is allowed to value his claim ten- 
tatively for purposes of Court-fee, Court 
can pass a decree beyond its pecuniary juris- 
diction. See 18 S.L.R, 286=89 I.C. 353. 
See also 13 P. 344=1934 P. 204 (S.B.); 

152 I.CT. 608=1935 L. 40. An administra- 
tion suit by a creditor is in fact a suit for 
an account within S. 7 (iV) (/) of the 
Court-Fees Act and the plaintiff can place 
his own valuation on the relief claimed in 
such a case. 21 C.W.N. 310=44 C. 890. 
See also 38 Bom.L.R. 754 (Suit for decla- 
ring will null and void and for administra- 
tion of estate). For the purpose of juris- 
diction. the value of a suit for declaration 
that certain house is not liable to attachment 
and sale in execution of a decree against 
both the decree-holder and the judgment- 
debtor, is the value of the property whether 
the judgment-debtor resists the claim or 
not. 1 Lah. L. J. 87. /tppeal value of 
suit for possession is that of subject-matter 
as determined by the Court and not that 
stated in plaint. 1925 L. 1 (F.B.). Sec 
also 1933 R. 410, In a suit for recovery of 
immovable property from a tenant, the 
valuation for Court-fees is the same as that 
for jurisdiction. 38 M. 795=26 M. L. J. 
573. Where the daugliter by a predeceased 
wife sued the widow of the last male holder 
for certain declarations in respect of alie- 
nations made by her, held, that the suit 
should be valued for purposes of jurisdic- 
tion according to tlxc market-value of the 
properties and that any rational value set by 
the plaintiff on his interest could not be 
taken into account. 1932 M. 671. Semble: 
there is some force in the argument that in 
cases where the plaintiff claims a vested 
right in certain properties, the value of the 
vested right must he taken to determine the 
jurisdiction. 139 I.C. 471 = 1932 M. 671. 

In a suit for a declaration as to a right of 
fishery, for damages for trespass and for 
an injunction against further trespass, the 
value of the suit for purposes of jurisdiction 
and for purposes of Court-fee must be tlic 
same, as provided by S. 8. 1940 Pat. 247= 

=5 Cut.L.T. 35. S. 8 does not apply to 
a suit for restitution of conjugal rights. In 
such a suit therefore the value as determin- 
able for the computation of Court-fees and 
the value for the purposes of jurisdiction are 
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9 When the subject-matter of suits of any class, other than suits men- 
tioned in the Court-Fees Act, 1870, section 7, para- 
graphs V and vi, and paragraph x, clause (d), is such 
that in the opinion of the High Court it does not 
admit of being satisfactorily valued, the High Court 
may, with the previous sanction of the Provincial Government, direct that 
suits of that class shall, for the purposes of the Court-Fees Act, 1870, and of 


Determination of value 
of certain suits by High 
Court. 


NOTES. 

not necessarily the same. In a suit for 
restitution of conjugal rights the plaintiff is 
entitled for the purposes of jurisdiction to 
put any value he likes on the relief sought 
and thus determine the Court in which the 
suit is to be instituted, provided that the 
valuation is made bona fide and not in order 
to effect an improper purpose. 1941 Rang. 
L.R. 495=1941 Rang. 187 (F.B.). Caste 
— Ex-communicated member — Suit for de- 
claration of illegality and improprie^ of 
resolution of ex-communication and of 
plaintiff’s right to enjoy caste property in 
common — Prayer for permanent injunction 
restraining caste from obstructing enjoyment 
of caste properties — Valuation — Jurisdic- 
tion. See 41 Bom. L.R. 425=1939 Bom. 
287 

Valuation in appeal. — The general ru]e 
is that the value fixed by the plaintiff in his 
plaint must, prima facie, be the basis for 
determination of the forum of the suit or 
appeal arising out of it, though the position 
is different, it is found that the plaintiff has 
deliberately under-valued or over-valued 
his claim, with the object of having the 
tried or the appeal heard by a Court wnicn 
would not have jurisdiction to try the suit 
or hear the appeal in case the claim is pro- 
perly valued . Where the trial 
jected the plea of the defendant 
plaintiff had under-valued his suit 
creed the plaintiff’s claim, and the 
ant filed an appeal valuing it at • 

valuation of the suit, it could 

the mouth of the P*aintiff-respondent to 
that he deliberately under-valued his claim 

in the plaint, even though the 

peated in his memorandum of nlaint 

the suit had been under-valued m the plaint. 

1 i;/i T r — lO.t'i O.W.N. loo* 

.K ruArNT-Ir 

KEREN r ' AI-tTAT.^ FOR APP^ A ^tj 

ofa^peafTor^the fn^pose Of Court fee is not 
alwav«^ nrecludcd from adopting, tor pr 

Sr 

titled to set up subsequently that his ^alu 

^I’e general rule in appeal is, that 

Speaf is against the whole 

the suit has been decreed m full, the value 


of the appeal is the same as the value of the 
original plaint. Plaintiff valued her suit 
for purposes of court-fee and jurisdiction ^ 
certain amount to which the defendant did 
not object. In appealing against the dcci- 
cision, the defendant valued the appeal for 
purposes of jurisdiction at the same value as 
in the plaint, but for purposes of court-fee, 
he valued the subject-matter at a consider- 
ably low amount. Heid, that the defendant 
had to put a stamp on the value put for 

jurisdiction. 1933 R. 410. 

Practice and Procedure. — Objections to 

jurisdiction on the ground of wrong valua- 
tion should be taken aj the earliest ^ible 
moment. 43 B. 507=46 I. A. 24=36 M.L. 

T. 437 (P.C.). (On appeal from 16 I.L. 
1005: 36 B. 628). A mere finding of the 
plaintiffs having put a higher value on the 
subject-matter of the suit does not P^/ 
iustify an order for the retuimmg of the 
plaint. Such an order will be justified only 
if it is also found that the valuation is not 
made bofia fide and has been made m order 
to effect an improper purpose. 198 
673=1942 Rang. 10. See also 1941 Fat. 
532. The High Court has power to fix a 
proper valuation even though the lower 
Court, has properly valued. ^9 M. ^7=^ 
M.L.j. 142. Valuation 
nurooses of jurisdiction. 2 R* 4o2. 

Sec. 9.— Where plaintiff sues for resti- 
tution of conjugal rights and /fX^rnreven^- 
tion restraining t^vo P®/*®”® the 

ing the alleged wife from * Iv 

pllintiff, the relief fo-njunetto^n ts merely 

The fe?ms of s'. S' permit of the re-v^uat.on 
of the suit of the class contained in Art. 17 
(1) Sch. JI. Court-Fees Act and, there can 
be no question that the valuation of Rs. 10 
fixed under that article is an artitrary one 
and so it is intra vtrcj for the High Court, 
with the previous sanction of the Local Go- 
vernment. to have laid down the rule con- 
tained in Notification No. IMl of 1911. 
123 I.C. 417=1930 N. 73. Per Findlay, 
f C., and Kotval, A. J. C. (Khinkhede, 
A. J. C., contra). — A suit by a reversioner 
for a declaration that an alleged adoption is 
inz’alid as being opposed to law affects title 
of the adopted son to the property, since if 
a declaration is granted his title as adopted 
son to the property will go and so the rever- 
sioner has to pay ad valorem court-fee. A 
suit for the issue of a perpetual injunction to 
the effect that the defendant be ordered to 
demolish the zvall built by him near plaintiff s 
ventilator and that he be restrained from 


S- 11] 


4871 


The Suits Valuation Act (VIT op 1887)i 

this Act and any other enactment for the time being in force, be treated as if 

their subject-matter were of such value as the High Court thinks 6t to specify 
m this behalf.^ ^ ^ 

A ^ Punjab Courts Act {XVIII of 1894)]. Rep. by the 

Amending Act {XII of ^ 


i. 


PART III. 




Supplemental Provisions. 

11. fl) Notwithstanding an 3 rthing in section 578® of the Code of Civil 

Procedure, an objection that by reason of the over- 
valuation or under-valuation of suit or appeal a 
Court of first instance or lower appellate Court which 
had not jurisdiction with respect to the suit or appeal 
exercised jurisdiction with respect thereto shall not 
be entertained by an appellate Court unless 


Procedure where objec- 
tion is taken on appeal or 
revision that a suit or ap- 
peal was not properly valu- 
ed for jurisdictional purpo- 
ses. 


LEG. REF. 

I For rules as to valuation of certain clas- 
ses of suits under this section in (1) 
Ajmere-Merwara, see A.M.R. Sr O., Vol. 
I; (2) Central Provinces, see C.P.R. & 
O. ; (3) Oudh, see U.P. List of R. & O., 
Vol. I; (4) Punjab, see Punj . List of R. 
& O. ; (5) for rules in regard to the value 
of the subject-matter of certain suits and 
appeals instituted or presented in Madras on 
or after a specified date, see Mad. R. & 
Vol. T. _ .. _ 

^ See now S, 99 of the Code of C»vu Pro- 
cedure (Act V of 1908) . 

NOTES. 

building a second storey on his shop within 
five feet of the window of the plaintiff’s 
virtually falls under R. 4 framed by the 
Lahore High Court under S. 9. Suits Valua- 
tion Act, and therefore must be valued at a 
sum exceeding Rs. 100 and not exceeding 
Rs. 500. A first appeal over such a suit 
lies only to the District Judge. 155 I. C. 
153=1934 L. 796. R. 7 of the Rules under 

S. 9 of the Act refers to a claim not neces- 
sarily to keep one window open but so many 
windows as are affected by the alleged t(y- 
tious acts of the defendants. 1933 A.M.L. 

T. 130. ^ _ 

Sec 11: Scope and .Application of Sec- 
tion. — 56 I.C. 918. Where the valuation 
given in the plaint is never objected to 
either in the Court of first instance or in the 
Court of appeal, and where on the face of 
the valuation so given an appeal lies to the 
High Court, and such appeal is entertained 
and disposed of, it is not competent to the 
defendant to raise the objection on the scope 
of over-valuation by a subsequent applica- 
tion for review of judgment on the ground 
of over-valuation. 168 I.C. 399=1937 A. 
L.J. 474=1937 All. 628; 1940 O.W.N. 462 
= 19i^ Oudh 164; 15 Luck. 619. S. 11 
covers also an erroneous valuation under a 
mistake of law. 21 I.C. 918=9 N.L.R. 
161; 6 L. 105=1925 L. 290 (F.B.). Where 
the defendant in a suit does not raise any 


objection to the valuation on the ground of 
gross under-valuation, though it is open to 
him, and fails to raise the objection in the 
appellate Court also which confirms the 
decree, it is not open to him in execution 
proceedings to raise that objection and 
plead that the decree under execution is a 
nullity on the ground that the same was 
without jurisdiction. A Court executing 
a decree maj', no doubt, come to the con- 
clusion that the decree is a nullity. But 
that can be only in cases where the want of 
jurisdiction of the Court which passed the 
decree is apparent on the face of the record. 
\^ien that is not the case, the executing 
Court cannot hold the decree to be without 
jurisdiction and therefore a nullity on that 
ground. S. 11 is a complete answer to the 
plea of want of jurisdiction when the de- 
fendant had not thought fit to raise the ob- 
jection either in the trial Court or in the 
appellate Court, but only seeks to raise it in 
execution proceedings. He cannot be per- 
mitted to plead that the decree originally 
obtained in the suit was a nullity on the 
ground of want of jurisdiction arising from 
under-valuation. 22 Pat.L.T. 855=1942 
Pat. 152, The mere fact that a suit has 
been over-valued or under-valued cannot be 
allowed to affect the decree, unless the 
disposal of the suit on the merits has been 
prejudicially affected owing to the over- 
valuation or under-valuation. (46 M. 631 
and 36 A. 58, Ref.) 55 A. 315=1933 A. 249 
(F.B,). The language of S. 11 is compre- 
hensive enough to include all cases of erro- 
neous valuation and does not suggest anj' 
distinction between cases in which the valua- 
tion depends upon rules having the force of 
law and those in which the valuation is 
determined otherwise. 13 P. 290=150 I.C. 
378=1934 P. 240. S. 11 is limited to cases 
where by reason of over-valuation or under- 
valuation of a suit or appeal in the Court 
of first instance or the lower appellate 
Court, that Court had no jurisdiction with 
resjject to the suit or appeal but has exercis- 
ed jurisdiction with respect thereto. Tt has 
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(a) the objection was taken in the Court of first instance at or before 
the hearing at which issues were first framed and recorded, or in the lower 
appellate Court in the memorandum of appeal to that Court, or 


NOTES. 

no application. where there has been no 
under -valuation or over-valuation, but the 
nature of the suit was wrongly understood 
as when an unclassed suit was wrongly as- 
sumed to be a suit of small cause nature. 
1941 Lah. 313=43 P.L.R. 432. Where on 
an appeal from a decree, the appellate 
Court finds that the trial Court had no 
jurisdiction to try the suit, the proper course 
is not to summarily dispose of the matter 
by setting aside the decree and remanding 
the suit for return of the plaint to the 
plaintiff for presentation to the proper 
Court. Even in cases where the point as to 
under-valuation is properly taken, the Court 
can deal with the appeal, provided S. 11 (2) 
of the Act is complied with. But it cannot 
act under S. 11 (2) if it is satisfied that 
the question of under-valuation has prejudi- 
cially affected the disposal of the suit on the 
merits. If the appellate Court does not 
address itself to this question, its decision 
setting aside the trial Court’s decree and re- 
manding the suit is wrong and must be set 
aside. The appellate Court must consider 
the provisions of S. 11 (2) and (3) of the 
Act and then proceed to dispose of the ap- 
peal. 194 I.C. 385=1941 P.W.N. 547= 
1941 Pat. 532. The general rule is that 
the value fixed by the plaintiff in his plaint 
must pritna facie be the basis for determin- 
ing the forum of the suit or appeal arising 
out of it. But the position is different if it 
is found that the plaintiff has delibera^^y 
under-valued or over-valued his claim. The 
position is also the same where the plaintm 
has acted recklessly in fixing the valu^ion of 
the suit. 7 O.W.N. 1188=1931 O. 58. 
S-ee also 154 I.C. 125; 38 C.W.N. 751= 
1934 C. 809. The plaintiff cannot fix an 
arbitrary valuation and make the suit cog- 

nizable by a Court of f- 
29 I.C. 796. But see 10 L.W. 221 — 1919 
M.W.N. 707 contra. Erroneous valuation 
caused by wrong application of ^Je sections 
of the Court-Fees Act is included m the 
term “over-valuation in S. 11. 02 • • 

715. Where the defend^t did 
his obiection to the pecuniary jurisdiction of 
the Ciurt eUher in his written statement or 
at the time of the settlement of issues, and 
the trial Court was allowed to enter into 
matters of fact without any such question 
being raised, the Court is justified in tefus- 
ine to entertain such a plea subsequentiy- 
329=1934 P. 184 (S.B.).. 
a suit is under-valued and the suit is 
bv a Court of lower jurisdiction and objec- 
7on taken, the dut>' of the appellate 
Court is to see if the trial has pre- 
judiced the defendant on the appeal. 

ot appellate Court zfe' 

209. See also 55 A. 315 — 1933 A. 249 (F. 


B. ) ; 12 R. 335=1934 R. 268. There is no 
prejudice within the meaning of S. 11, 
merely by reason of a trial in a Court not 
having large enough jurisdiction. 41 P.L. 
R. 386=1939 Lah. 451. The mere fact 
that an appeal had to be brought in a Sub- 
ordinate Court instead of the High Court 
cannot be held to have prejudicially affected 
the disposal of the appeal on the niente 
within the terms of S. 11 of the Act. 1940 
O.W.N. 462=1940 Oudh 164. ^ Valuation 
reduced by plaintiff without objection by 
defendant— Appeal— Decree not a nullity. 4 

Pat.L.T. 525=75 I.C. 305. >7 t 

Principles of Section. — 36 A. 58 — 22 i. 

C. 614=12 A.L.J. 21. ^ __ 

Object of Section. — 10 L.W^. 221—5^ i. 

C. 992 (2). But see 29 I.C. 796, contra. 

Meaning of Words .—‘‘Over-valuation 
and “under-valuation”: 8 I.C. 1043; preju- 
dicially affecting the disposal of a suit or 
appeal on its merits: 46 M. 631=45 M.L.J. 

135(F.B.). . 

Practice and Procedure.— Objection to 

valuation when allowed in appeal: 41 l.L. 
167 cannot be raised for the first t^e be- 
fore the High Court: 46 I.C. (P.); 46 
A. 250; also 1927 L. 860; 107 I.C. 620. 
It is not the policy of the law to allow such 
objection to be raised in appeal by the par- 
ties except under very restricted • 

79 I.C. 857. [See also 13 P. 344=1934 P. 
204 fS.B.)1 nor in execution proc^d^s: 

36 P.L.R. 238=1934 L. 804; 13 P. .29te 
1934 L. 240. As to watver of objection to 
jurisdiction, see 138 I.C. 62=1932 L. 538, 

37 C.W.N. 764. This section is no bar to 
an objection being taken second apical. 
5 Pat.L.J. 397. See also 56 M.L.J. 489. 
Under S. 11 (2) even if objection to juris- 
diction was taken at an early stage in the 
trial Court, the appellate Court is required 
to dispose of the appeal as if there had been 
no defect of jurisdiction, unless it is satis- 
fied that the over-valuation or under-valua- 
tion has prejudicially affected the disposal 
of the suit or appeal on its merits. 1929 R. 
228. Objection to pecuniary jurisdiction of 
trial Court cannot be entertained in appeal, 
unless taken at the earliest opportunity ^d 
the appeal Court is satisfied that valuation 
has affected merits. 11 L. 15=1929 L. 509 
(2) . See also 56 M.L.J. 489. W^here in a 
partition suit an objection on the ground of 
pecuniary jurisdiction was raised for^ the 
first time before the High Court in revision 
and it appeared that the under-valuation had 
not prejudicially affected the disposal of the 
suit on its merits, held, that the objection 
could not be entertained. 37 C.W.N. 7M. 

Sec. 11 (1) (b). — Over-valuation of a 
suit is not fatal unless it also appears , 

has materially affected the disposal. 1931 
.A..L.T. 214=1930 A. 869. See also 55 A. 
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• • the appellate Court is satisfied, for reasons to be recorded by it in 

writing, that the suit or appeal was over- valued or under-valued, and that the 
over-valuation or under-valuation thereof has prejudicially affected the dispo- 
sal of the suit or appeal on its merits. ^ 

(2) If the objection was taken in the manner mentioned in clause (a) 
of sub-section (1), but the appellate Court is not satisfied as to both the 
matters mentioned in clause (b) of that sub-section and has before it the mate- 
rials necessary for the determination of the other groimds of appeal to itself, it 
shall dispose of the appeal as if there had been no defect of jurisdiction in the 
Court of the first instance or lower appellate Court. 

(3) If the objection was taken in that manner and the appellate Court is 
satisfied as to both those matters and has not those materials before it, it shall 
proceed to deal with the appeal under the rules applicable to the Court with res- 
pect to the hearing of appeals; but if it remands the suit or appeal, or frames 
and refers issues for trial, or requires additional evidence to be taken, it shall 
direct its order to a Court competent to entertain the suit or appeal. 

(4) The provisions of this section with respect to an appellate Court 
^hall, so far as they can be made applicable, apply to a Court exercising revi- 
sional jurisdiction under section 622* of the Code of Civil Procedure or other 
enactment for the time being in force. 


(5) This section extends to the whole of British India, and shall come 
into force on the first day of July, 1887. 


Proceedings pending at 
commencement of Part I or 
Part IT. 


12. Nothing in Part T or Part II shall be con- 
strued to affect the jurisdiction of any Court — 


(a) with respect to any suit instituted before rules under Part I appli- 
cable to the valuation of the suit take effect, or Part II has come into force, as 
the case may be, or 

( b) with respect to any appeal arising out of any such suit. 


THE SUPREME COURTS OFFICERS’ TRADING ACT 

(XV OF 1848). 


Year. 

Mo. 

Short title. 

Amendment. 

1848 

XV 

The Supreme Courts Officers’ , 
Trading .Act. 

Repealed in part, XII of 1876. 

Short title given, Act XIV of 1897. 



LEG. REF. 

^See now S. 115 of the Code of Civil Pro- 
cedure (Act V of 1908). 

NOTffS. 

315=1933 A. 249 (F.B,); 37 C.W.N. 764. 
Suit beyond pecuniary jurisdiction of a 
Court — Trial and decision without objection 
by any of the parties — Decree — Not to be set 
C" C* 


aside by fresh ^^uit. 22 A.L.J. 122; 107 
T.C. 6^. Plaintiff under-valuing suit and 
instituting in Munsiff's Court — Sub 5 C<]uent 
suit in Subordinate Judge’s Court — Plea of 
constructive res judicata — Plea by plaintiff 
that former suit is not triable by Munsif. 
1937 M.W.N. 1292. On this section, see 
also 5 P. 505=1926 P. 351. 
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{l7thJune, 1848 


An Act to forbid trading by the officers of the Supreme Courts. 


Preamble. 


For the better discharge of their duties by the 
officers of the undermentioned Courts of Justice; It 
is enacted as follow^s : — 


1. No officer of any of the Courts of Judicature established by Royal 

Charter within the territories subject to the Goverti- 
Prohibition, in case of ment of the East India Company, or any Court esta- 
officers of Supreme Courts, relief of insolvent debtors within the 

against accepting g , territories, shall directly or indirectly by himself, 

or by any other person or persons on his behalf, accept from any person or 
, persons any gift or reward for any act or behaviour 
holding certain offices; other than his legal salary and fees and 

carrying on dealings. profits of office, or hold any office in any bank or 

public company, except as hereinafter excepted or carry on or be ccmceimed in 
any dealings as a banker or trader or as agent, factor or broker either for nis 
own advantage or for the advantage of any other person or persons, except 
dealings as it may be part of the duty of any such officer by virtue of his ottice 

to carry on. 

2. This Act shall not be construed to forbid any officer of any of said 

Courts, who is also a practising adyoc^e, attorney, 
Exemption of officers solicitor or proctor in any of the said Courts, irom 
who are also advocates, etc. joking the usual fees and emoluments of advocates, 

attorneys, solicitors, or proctors, nor to apply to any advocate, attorney, 
tor, proctor, sheriff, assignee, receiver or committee, so far as he e _ 
in that capacity merely for some purposes an officer of any of the s 

This Act shall not be construed to forbid any officer of any ^ 

Courts from holding any unpaid office m any society 
Holding unpaid office in - charitable purposes or for the advancement oi 
society'. knowledge, or for the encouragement of science, art 

or manufactures. 

4. E..., o, 1-.,? 

Punishment for contra- punished by deprivation of his office, ^ t 

, . aL‘ ffi ffiaTcasl^sh^n betoi^^t Incapable^^of 

victed, may be declared officl of the same Court, or to serve 

being appointed to the san^ territories under the Government of the East 

Her Majesty M "art of the said territories as shall be specified in 

India Company, or 1" ® of the Court may be otherwise punished by 

iTne r fiTe^nd impr^onS^^^ his misdemeanour as to the Court shall seem 

fit. regard being had to the nature of his offence. 


LEG. REF. 

^ Repealed by Act XII of 1876. 


Secs. 1 and 2 . — See 4 I.C. 697—36 C. 
990. (Although certain commissions were 


allowed as a matter of practice by the Cal- 
cutta High Court to the official assignee on 
sales of insolvent’s estate, such commissio^ 
were disallowed when they were found to be 
contrary* to the provisions of this Act.) 




r 
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THE INDIAN TARIFF ACT (XXXII OF 1934). 

Amendments ‘.—Amended by Act X of 1936; Act XII of 1936; Act XX of 1937* 
Government of India (Adaptation of Indian Laws) Order, 1937. 

Year, j No. | Short title. A niendmcnt?. 


1934 


XX.XII 


The Indian 


Tariff Act, 1934. 


Repealed in (>art. III of 1937* ; XX of 
1937; XLl of 1940; Amended, II of 
1935; X of 1936; XU of 1936; XX of 
1937; XXI of 1937; The Indian 
Finance Act, 1937; XXVII of 1937- 
XTV of 1938; XVI of 19 8; I of 1939; 
The Indian Finance Act, 1939; X\’’JIT 
I of 19 "^9 XX of 1939 ; The Indian Tariff 
i (Third Am< ndment) Act, 1939; XXIX 
i of.l939; XVI of 1940; XXI of 1940; 

I XXri of 1940; VII of 1941 ; VIIl of 
> 1941 ; IX of 1941 and XII of 1942 


[Sth September, 1934. 

An Act to consolidate the laiv relating to customs, duties. 

Whereas it is expedient to consolidate the law relating to customs duties 
on goods imported into or exported from British India by sea and to customs 
duties on goods imported into or exported from British India by land; It is 
hereby enacted as follows : — 


Short title, extent and 1. (1) This Act may be called The Indian 

commencement. Tariff Act, 1934. 

(2) It extends to the whole of British India '[*]. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Ga 2 ette appoint in this behalf. 

2. ( 1 ) There shall be levied and collected in every port to which this Act 

Duties specified in Sche- applies, the duties specified in the First and Second 

dules to be levied. Schedules. 

(2) The Central Government may, by notification in the Official Gazette 

fix, for the purpose of levying the said duties, tariff values of any articles 

enumerated, either specifically or under general headings, in the said Schedules 

p chargeable with duty ad zfalorem and may alter any tariff values for the time 
being in force. 

(3) Different tariff values may be fixed for different classes or descrip- 
tions of the same article. 


(4) Nothing in this Act shall authorize the levy of customs duties on any 
article carried from one customs port in British India to another such port except 
salt, opium, and spirit. ^ 


3. (1) Where in respect of any article a preferential rate of revenue duty 

Levy of duty where First Schedule if the article is the 

standard rate and pTeitr- Pi-oduce or manufacture of the United Kingdom or of 
ential rate are specified. ^ British Colony, the duty to be levied and collected 

shall he at the standard rate, unless the article is the 
produce or manufacture of the United Kingdom or of a British Colony and the 
article is determined, in accordance with rules made under sub-section (2) to 
be such produce or manufacture. ’ 


LEG. REF, 

’ Words 'except the Chief Commissioner- 


sFiip of Aden’ omitted by A.O.. 1937. 
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(2) The Central Government may, by notification in the Official Gazette 

make rules — . . - 

(a) for determining if any article is the produce or manufacture of the 
United Kingdom or a British Colony ; and 

(b) making provision in cases where at the time of importation proof is 
not forthcoming where required in accordance with the rules made under clause 
(a) that any article is the produce or manufacture of the United Kingdom or a 
British Colony — 

(i) whereby duty may be levied at the standard rate and a refund g^ven 
of the extra duty paid, if such proof is produced within a prescribed period, and 

(m) whereby duty may be accepted provisionally at the preferential rate 
on execution of a bond for the payment of the balance of duty if such proof is 
not produced within the prescribed period, and for the recovery of any bailee 
due after the expiry of the prescribed period as if such balance were duty 
short levied within the meaning of section 39 of the Sea Customs Act, 1878. 

(3) For the purposes of this section and of the First Schedule, the ex- 
pression ‘‘United Kingdom” means the United Kingdom of Great Britain and 
Northern Ireland, and the expression “British Colony” includes a British Pro- 
tectorate and any of the Mandated Territories of Tanganyika, the Cameroons 
under British Mandate and Togoland under British Mandate. 

4 (1) Where, in respect of any article chargeable under the 

Schedule with a duty characterized m the third 
Power of Central Govern- , thereof as protective, the Central Government 

n,emto alter proteettve ,ftir such inquiry as [it]' thinks 

necessarJ^ that such duty has become ’"effective or 
excessive for the purpose of securing the protection intended to be art or e y i 

to a similar article manufactured in India, [it]’^ may, by ^ 

Official Gazette increase or reduce such duty to such extent [ i ] in 

sary either generally or in respect of such article when imported from or manu 
factored in any country or countries specified in the notification: 

Provided that the duty leviable on any such article shall in no case be 
less than the duty leviable on a like article of British manufactur^ Gazette 

anv orsscribcd t>y or under this ^vct or 

5. Where a customs duty^at^-yjate^ presc.^ ^ 

Duties on imports and ex- „„ any article when imported "hrsh Tndia 

ports by land. when exported from, a port m India, the 

^ Kvr in the Official Gazette, direct that a 

Central rJte shall be leviable on any such article when import- 

duty of customs ^e like rat^ shaH^be^ev.a^ y^ 

BritTshTnX which [it] ’ may, by a like notification, declare to be foreign territory 

for the purposes of this section. -d u t a 

r. rn Salt opium and spirit imported from any port in British India and 

6. (1) ba , p protected by the certificate of any officer empowered 

Duty on salt, opium and that behalf by the Central Government ^l*] are 
spirit, when protected by a chargeable with only the amount, if any, by which 
certificate. duty leviable thereon under the First Schedule 

exceeds the duty shown by such certificate to have been already paid in respect 
thereof. ^ 


LEG. REF. _ ^ . 

1 Substituted by A.O., 1937 for he. 


2 Words ‘or the Local Government' omit 
ted by A,0., 1937, 


The Tariff Act (XXXII of 1934). 
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(2) The amount, if any, paid to the Government as the price of such 
salt or opium is not duty within the meaning of this section. 

(3) Nothing in this section applies to spirit which is exported under bond 
for excise duty from one customs-port to another customs-port under the orovi- 
sions of Chapter XIV of the Sea Customs Act, 1878. 

7. [Application of certain provisions as to duties and eroods.l {Repealed 

by Act III of 1937.] ^ ^ p ea. 

8. (1) Where any country, dependency or colony pays or bestows, directly 

Additional import duty on indirectly, any bounty or grant upon the produc- 

bounty-fed articles « tion therein or the exportation therefrom of any 

article and the article is chargeable with duty under 
me provisions of this Act, then, upon the importation of any such article into 
British India, whether the same is imported directly from the country of pro- 
duction or otherwise, and whether it is imported in the same condition as when 
exported from the country of production or has been changed in condition by 
manufacture or otherwise, the Central Government may, by notification in the 
Official Gazette, impose an additional duty equal to the net amount of such bounty 
or grant, however the same be paid or bestowed. 

(2) The net amount of any such bounty or grant as aforesaid shall be, 
from time to time, ascertained, determined and declared by the Central Govern- 
ment and the Central Government may, by notification in the Official Gazette, 
make rules for the identification of such articles and for the assessment and 
collection of any additional duty imposed upon the importation thereof under 
sub-section ( 1 ) . 


9. ( 1 ) Where the rate of duty or other taxation imposed in any country 

Special import duty on d^P^^dency or colony upon sugar not produced there- 
sugar in certain cases. exceeds the rate of duty or other taxation imposed 

upon sugar produced therein by more than the equiva- 
lent of six francs per one hundred kilogrammes in the case of refined sugar or 
five francs and fifty centimes per one hundred kilogrammes in the case of 
other sugar, then, upon the importation of any sugar from such country, depen- 
dency or colony into British India, whether the same is imported directly from 
the country of production or otherwise, and whether it is imported in the same 
condition as when exported from the country of production or has been changed 
in condition by manufacture or otherwise, the Central Government may, by 
notification in the Official Gazette impose,^ in addition to any other duty or taxa- 
tion imposed under this Act or any other law for the time being in force, a special 
duty not exceeding one moiety of such excess. 


(2) The Central Government may, from time to time, by general or spe- 
cial order, declare, for the purposes of sub-section (1), 

(a) what articles or substances containing any saccharine matter shall 
be deemed to be “sugar*" and what kinds of sugar shall be deemed to be “refined 
sugar’* or “other sugar”, respectively; and 

{b) what sums in the currency of British India shall be deemed to be 
the equivalent of “francs” and “centimes,” respectively. 

(3) The amount of the excess referred to in sub-section (1) shall be 
from time to time ascertained, determined and declared by the Central Goverii- 


LEG. REF. 

^ For instance of such a notification im- 
posing an additional duty, see No. 1327 S. 
R., dated 20th March, 1899, Geiil. Slat., R. 
& O., Vol. III. As to remission of such 
duties in the case of countries parties to the 


Brussels Sugar Convention of 1902, see Genl. 
Stat. R. and O., Vol. III. As to refund 
of excess duty paid under the first named 
notification, see Gazette of India, 1900, Pt. 
I. p. 526. 
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ment and the Central Government may, by notification in the Official Gazette, 
make rules for the identification of sugar and for the assessment and collection 
of any special duty imposed upon the importation thereof under sub-section (1). 

10. [In contracts amount of increased or decreased duty to be added or de- 
ducted.] \Repealed by Act XL.I of 1940. 

11. (1) When the duty specified for any article 

in the First Schedule is characterized as protective in 
the third column of that Schedule, that duty shall 
have effect only up to the date, if any, specified in the 

1 . ccrtam seventh column of that Schedule. , 

(2) If, after such inquiry as ^[it] thinks necessary, the Central Govern- 
ment is of opinion that the duty specified in the First Schedide in respect of 
wheat has become unnecessary or excessive, =*’[it] may, by notification in the Othciai 
Gazette, remit such duty or reduce it to such extent as he thinks fit. 

(31 If, after such inquiry as *[it] thinks necessary, the Central ^vem 
ment is of opinion that the duty specified in First Schedule in respect of wh^t 
flour is excessive, *‘[it] may, by notification in the Official Gazette, reduce such 
duty to “crextent as Mit] thiLs fit, but not so as to make it lower than an ad 

valorem duty of twenty per cent. 

„ , I * 12 All notifications published under ^is Act 

Power to cancel not.fica- cancelled by the authority publishing the same. 

13. Repeals. {Repealed by Act XX of 

CONTENTS OF THE FIRST SCHEDULE Of THE INDIAN CUSTOMS TARIFF. 

Import Tariff. 

Section*. 


Sections. 

I. — Live Aiiimals and Producls of tne 
Aiiimal Kingdom. 

II. — Products of the \'^egetable Kingdom. 

III. — Fatty Substances, Greases, Oils and 
Products of their Decomposition ; Prepaid 
Alimentary Fats ; Waxes of Animal or Vegetable 

Origin. . - , 

IV. — Products of the Food-Preparmg Indus^ 
tiics ; Beverages, Alcoholic Liquors and 
Vinegai-s; Tobacco. 

V. — Mineral Products. . 

VI. — Chemical and PharmaceuUcal Pro- 
ducts; Colours and Varnishes ; 

Soap ; Candles and the like ; Glues and Gela- 
tines ; Explosives ; Fertilisers. ev.n® and 

VII. — Hides, Skins, Leather, Fur Skins and 

Manufactures of these Maten^s. of 

VIII. — Rubber and Articles made ot 

Rubber.^ o^d aiid Cork and War« of these 

Materials ; Goods made of Plai^g Materials. 

X Paper and its Applicati<^s. 

xi. Textile Materials and Textile Goods. 


XII. — Footwcai*, Hats, Umbrellas and Para- 
sols ; Articles of Fashion. , ^ , 

XIII. — Wares of Stone and of other Mineral 

Materials ; Ceramic Products ; Glass and Glass- 
ware. . ~ • 

XIV Real Pearls, Precious Stones, Precious 

Metals and Wares of those Materials j Coin 

(SP'^xV*. — Base Metals and Articles made there- 

from^Vi — Machinery and Apparatus ; Elec- 
trical Materia!. . 

XVII. — Transport Material. 

XVIII. — Scientific and Precision ^tru- 
ments and Apparatus ; Watchmakers and Clock- 
makers’ Wares ; Musical Instrmncnts. 

XIX. — Arms and Ammumtion. 

XX. — Miscellaneous Goods and Products 

not elsewhere inHuded. . * . , - ^ , 

XXI. Works of Art and Articles for Col- 
lections. . . 

XXII. — ^Articles not otherwise specified. 


THE SECOND SCHEDULE. 

India. 

OK c™ 

PRODUCED OR MANUFACTURED IN DRITISH 


LEG. REF. A * 

af(l) Section 10 of the Indian Taritt Act, 

1934 is hereby repealed. , , 

(2) Nothing in the repeal effected bj 
sub-section (1) sliall affect or be deemed to 

any right, title, interest, obligation 
or liability already acquired, accrued or m 
curred before the commencement of this 


.Act, or 

(6) any legal* proceedings or remedy m 
respect of any such right, title, interest, ob- 
ligation or liability, or 

(r) anything done or suffered before the 
commencement of this Act. — (Act XLI of 

1941 5 ^ 3 ^ ] 

2 Substituted by A.O-, 1937 for ^hc’. 


The Tariff Act (XXXII of 1934). 


4879 





fc-S s £ 


ou . a 


• M « h4 ^ . 

c " a ^ S 

o V o o 

Q > *-* O > (Z4 


*<3 o 5 

S 

1 > w 




• s 
© 


■s 


e 


o ^ 
U« e« 


a 

o 

> 




d 

m 



^1 

> 

V 

Qi 


c 

> 


c 

o 

> 

4 .* 

cd 


g.!^ 




•O 

O 

c 

^ 5 

§5 

#> 

b£ € 

-fx 

— 

-a g 

£ § 
•3 U 

S ^ 

<; CQ 


4 i> 

SI 

v*. 

i 

4J 


o 

c 

«> 

OO 


V 

> 


I 

5 


CA 


I 

§ 


o 

o 

c/3 


— c< 


CO 


CO 


*Thc rate on the ist January, 1942, and until further notice is annas 9J per maund of 82?- lbs. avoirdupois. 






ScH.l 


The Tariff Act (XXXII of 1934). 


4881 


& 


s 

O ^ 
U > 


e 

ij 

c 

2b ^ 


c 6 

O 
O 


f K ii« 


4> 

a. > 

O "H 
c< cd 


e 

I 

a. 

a 

o< 

I 

.a 

a 

g 

■g 

& 

.s 


4P 

h« 

C 

"a 

> 

T? 

cd 

4> 

W« 

Cd 

> 

•o 


Cd 



G 

c 

4P 

4p 

W 

U 


*L-^ 

a 

IP 

o. 

m 


d 

CO 


•o 

<d 

o 

a 


a 

ct 

w 

o 

# 

4*^ 

C 





.s 

o 

G 

e 

c 

2 

tp 

t 

kH 

V 

oi 

Ol 




•o 

c 

<d 


O O O 


O O O 


^ ^ O CO o 




«C2 

^ CO ti^ C«^ 

CO fcO -• 

• • 


5 

^ CO 


o CO 


o o o o o o 


CO O O O “ ^ '4* 

lo o K- 
m<NO c« M *4 

^ Cl M 


I 

(O 


I 

§ 

§ 


w'g a 

> V fe 
— "O g 



<d 



<d C ^ 
<d fi. 


-C "O IM 
J3 G C3 ^ 

§ 

a 


o a 
o o ^ 
W 


c c c-S « 

•c ‘C ~ 


o 



ou 



II 

C 

^ 'U e 

” ^ s 

• • G 

I 

o o ^ 

h* ^ 

sSssr 


w-> 


Cl 


C.C .M,— 611 


p: . o o 

^ g o o 

. S.8 


cn 

o6 


— ^ 

CO to 

«r 5 P to 

5 .S £i 

: 2 -g H 

Q iJ O 

_a u 

c»|f 

CA 9 


C 

IP 


-G^-g 

o c S 


G 

<d 

£ 

o 

G 

JS 

bo 

O 

2 


o 

o 

s 

lr> 

cn O T 3 pG 
^ ^ ^ 
jo C 

'o _S -C 
J3 

S? 


o 

o 

a 


Q t 3 
s Id 
^ o 




o 

O 

m 

C4 

» 

CP 


Id — 


(d 

C « ^ 


S a 

e 


a 


G 

<d 

•5 


^ja 


I 

3 

§ 


•c 3 'o-S’ 

i » 

•» G 

G <3 C . 
Id ed ^ .O 

G. G. S O 

O o w d 


Q> 

cd 

o 

3 

.s 

a- , 

•g s 

Cd o 


U3 Ui 


^ O Q 
fi « 
0*4 bo 

til 

^ C ^ 
^ § 

Ifs 

CU O A 

W 


"O £ 

S 2 

a jg 

M w 

c </) 

o « 
u L 


2 

1 


JO *«- 

•6 J 

Id 


o 

G 


Cd 

tp 


5-S 

J;|> 

o S 

pG i 


.^1 




i3 y 
S "S 

cu o 

4P 




-5 

o 

o 

e . 

«-:2 

. o 

s o C 

•5 u cd 

o 
03 


f-rj 

§ I"® 

O G 

> o* is 
IP o o 

S 

^ G 4^ 

Cd lO Q 

g-S “ 

G 



C 

«p 


S J 8 ^ 



4882. 


The Civil Court JVIanual ; (Imperial , 


o 

O 

. 

> 

c 

o , 

o 

V 

4-> 

kp 

3 

o 

& 

Q 



O 


. a V 

Ss CL ^ 
4) o u 

Li D 

— ^ S 

•rs c 
e-S 

Z 

b« 

A* 


• C ^ 
« O 


"O 
o • 

E 
c o 

^.£ 

H 


lo c> ^ 2 o 

o>^S?e 
C .S ^ 4> o 

*« « fc-o i-S 53-0 ^ 

O CL <q £ o 5. c< 


si 

o 

a > 

OT3 
C4 <0 


*3 • 

o O 
u > 

• * 

c s 

S.5 

O 

Cl 


w 

•« 

2; 


Cd 

hh'H 

bJ 

o5f3 

wfc 

C/5 H 


V ♦.> 2u 

k» w> o 
b b m 


.S3 W 

■? 3 

I s 

t 

o ^ 


<« -t 

• mm V 

si 

4> ^ 
A O 
4> i« 


• -o 

• ^ 


..i 


V to 
^ Q- 


O O 


O O CO 


<s g 


o o 


o o 


M o 

ei a 


b 3 


i/i CO 

« 5'S 

0 'S-S 

® * c« 

^ ^ CL 
pfi iS V “ 

s 

« 2. g 
S' ^ y o 

s . g = 

j- £ 2 bS 

S -c.S 

1 g 1= 

A -5 V i2 
S 2 c 


• ^ 

S H 
tiiS 
u 

£ O- 
o 

u 

o-= 

B ^ t 

3 ui 'Z 
^ Ji-S 
fc- *2 o 

^ <v 

X w 
*2^0 
p^ b/:^ c 

p u » 

pi> 


C 5 

So.,, 

o'"! 

1^ Q 

— .a 

I § § 

2 c;g< 

Ci- r^ 


o • 

•S2 

w V9 

S g 

•s-s 

‘^►5 


IS 

U) 

t 

C 
C r) 

S 

•s« g 

g>b^ 

J3 C 

O J 

fl 

C^ Ld 

• P« Ti 

c c 2 
rt c« "S 

J5^0 


3 X 

mG ^ 

uiL 

v> 

g 

.s-f 

*5 

c CT 

• p« •X V 


^ 3 

O S 4^ 
M c 


— o 

^ p 

-Sfc 

1 s 

J2 '^r* 

*T^ <« 

Hk u 

__ Iri 

^ O 
U 

■f 

u 


a I 
a § 
'^I’S 

,^pC ^ 

an s 

g-g® 

<3^ 


« r> 


I 


Sgh.) 


% » ^ 

The Tariff Act (XXXII of 1934 ). 


4 S 


4885 


fa 


g 

cu > 

^"2 
« TO 


g g jg-? 

u ^ e 3 

fc. o c o 
o ^ o« 
fa > o 
O T3 5 fc 


c S 

fJ 

^ o 

MM 

a 

fa > 
O "O 


c 

o 


s 

4 .) 


e E 
o o 
o w 


cd 

w 


- fc- ^ 

• Si TO 
fa > 

^ w 

4« «2 w «n 

S.2§S.| 

t-. a c 

-sg 

m-a 

a TO 

S "to H <9 S< 

4> TO 
fa > 

# # 

p 

• • 

# 


• • 

• 


4 > 


Of 

s 

Q 


(O 


ig 

(m 

> 

> 

u 


C 
9 J 


a 




a • 

^ g 

g 

c ^ 

C 

fo > 

•n 

e -• 

^ g k. 


cd 


c* 


^ s o 
^ 8 . 0 . 


O 

CO 


c 

3 

O 

fa 

Urn 

9 J 

CL 

C 

c 

a> 

> 


g 

o 

> 

-o 

TO 


C 

o 

Urn 

iJ 

CL 

in 


4 ^ 


TO 

•a 

# 

4 J 

TO 

• 

0-2 

# 

•S 

• 

o 

o c 
c 2 

C 

o 

C 

2 

11 

a 

c 

o 

c 

o 

C - 

3 

C 

V 

o 2 

0 £ fa 

41 

k« 

4 » 

k 4 

fa 

tm iJ 

U 

fa 

> 

4 ^ 

k« 

cu 

> 


S5-S d 

d «-S3 

2 ii g 

e c 
• 2 -^^ 

S® e 

tc ^ .a 
"C5 O ^ 
O 


n 


o 

fa 


o o o 

# 

o o o g 


iO ^ 


s?s. 


sf I .« 

^ ^ s 


1 C 

> 

S 

TO 

:s 


4 > 

X 


o 

o 

o 

TO 

k* 

TO . 

‘S 

^ g 

u 2 

•o 
a 

TO 


- 

•O TO . 

J 

« O TO V, 
_ C/> ^ 

a 


o o o o o o 
O C4 o CO o o 


r*^ CO o^ CO m 
— ^ 


^ V) 

^ Jd 

-O ^ 

a 3 
3 fa 

o 

C t 

TO , . 


.O 

-o 


^ iJ 

1=3-1 

^3 M 


TO 

O 

©■ 


V) CO 


C 0 3 

3 e c 
^ o o 

aa 


c 

2 
•X 

gJn S- 
-Jl fc 

-Its 

it"§ 

Q 


a o 

V •£ 

a ^ 

i.s 

c/T-O 

-e 

a CL 


G 

TO 

C 

TO 


CO 


G 

o 

'c 


r-cT ^ "2 « 


fcT "P 
4^ C ^ 

vs y> 4/ 

i c/TS 

TO TO ^ ^ 

CQfafa 


H o 


S a 

‘m C 

2 

^ SJ 

O 


o 

G 

O 

£ 

o 

O 


•o 

ij 


£ 


•o 

4 > 

C 

e 

TO 

o 

O 

O 


•o 

c 

a 

2 

ti) 

c 


-o 

G 

a 

o 

&> 

k. 

4 > 

.G 


4 > 

'fa 

cn 


a ^ 

o 

g < 


v> 

%/ 


41 
. < 

C 

O 


r ^ 


k4 

o 

fa 


o o o c o 
ooooo£<£)^gooo 
«S ^Si)g® §,0 © fc r- 


o O . O o o 

u 

k4 

if - w • 

fa « CO c< 


^G 

0 

to"* 


4 > 


TO 

H 


U) 

*S .'. o 

i 

S It 

^ S <3 

H 


I T 5 

•T 3 4 ^ 
C ^ 
a 
o 


(O 


fa 
■? § 


TO 

4 > 

C 


S“ 

TO TO 


bD c 
c 
a 

^-d 

§ J 3 ..„ 
-^UOC^ 
tr> 


.2 S 
- > 
o 


<o 

-a 

TO 

4 > 


'B'g 

w ^ 

g TO 

*§1 

CO 

CO CO 

k: ^ 

o o 

UO 


J 3 

v> 


CO CO 

bo M 
4 > C» 

E E 

© 3 
22 


-« Si 

O fco .3 
« c -c 

3 ^ > 

iT ur*L 

P- P" 

fa fa fa 



CQ O) 


a> 


Cl 

9> 


CO 


I « o V 



4^ 


The Civil Court Manual (Imperial Acts). 


it Seri : 


O 

2 2 13 
Q 2 


cn M 




ll = 

^ 2 S 

^ «*■> 
o o 
tS ^ 

C 

•■ ST ! e 

g'S 

cE 


K/i • 

5? 

■^1 

u 


c u 

s 

4^ * O 

•S 

H 


si 

^ o 

& > 
2-3 


^ C .2 
Cf O 
Cl Q > 


g I 

S.2 

O ^ 
Cf 

TJ 


• «-4 

c-i 

U > 


^ s 

HI 

S.2 

o^g 

M Cq 


2 

3 .2 

<9 

2: 


^ rjJ 

.o hJ 

SI 

^ « 

2 O 


<9 «t 

•X5 a 
a g 

2 I 

O (-• 


•3 tj 

|i 

CJ ^ 
<2& 1> 

V u 


■s-g 

CO S 
-o ^ 

I! 

s ^ 
P bo 

bc.S 

C b£> 

‘I u, 
-2 .2 

^1 

H 


ol • 

0 

0 

• 

dm 

9 

o 


0 

rib. 

0 

• 

< 

» 

U 

b« 

o 

Rs. 

pc 

^ a ^ 

^ o« 

» * 


Cl. 

o 

09 


o o 


o o 


•- C4 


o o 


o o 


Ci O 


o o o o ; 
o o CO o 
9 > r^co o 


09 

J-S 

^ Ci 


• o > 

• 


I *2 • g 
^ i= 

Jg C/3 .2 - 

3 i’j I 

■ J 3 JB 
2^ c o 

C j 3 «a jG 

5 


•3_L 
'S c 

is j 5 
^■2 

1^ 
:i § 


«; .2 V 

§ s a 


I I il 

S 


b A Q 


^ :S 

CO 


ss'§!'^ 

M 5 iS 
CO < 3 


O Q 

M ^ JS 


3 ^ 

u 3 

•S^ 

'S s 

« g 

rg.^ 

O 3 

*. ca . 
2-0 
® S 


s|: 

•iJ S 

2 -^rS 
O ? 


CD 

' O 
D> 


4885 


ScH.] 


The Tariff Act (XXXII of 1934). 




• 

• 

• 

pG 

u 

« 

g. 

m • 

• • 

« • 

« 

« 

m 

« • 

■ • 

• • 

« 

• 

• 


<3 

o> 












a a 



a B 


• » 

c B 

• « 

c B 

^ % 
§.1 

Free. 


0 0 

0 ^ 

: k-.S 
• 0 <9 

D. > 

Free. 

1 

: 

0. > 

0 V 

0 

K. > 

O-g 

i 9 



0 -0 

•-« c 9 


2*^ 

2"^ 


(X4 


C & 

*3 S £ 
o o 

** S.2 


S.2 

o -o 

C« 


a B 

^ o 

& > 
§*3 


^ s 

o o 

-I 

Cl > 

o 

C4 


s 

o 

o 

a 

> 

•S 

ca 

t 

s. 

U*) 


£ 


2 


t5 

o. 

o 

i3 


•o 

A) 


tea 

g ^ 

t£ a 


£ E 

O 

.2 -2 
> > 

T3 -O 
^ <9 


§ a 

V 

§.§. 

M Cl 


£ 


£ 

«.> 

1^ 

> 

•o 

<« 

«j 

e 

s 


o 

CO 


a a 

t je 

-S ^ 

IC 

> > 
rc 
e fl 

K S.S. 

•t- ,t- - 4 ^ O 
Un v&« cf c< 


a s 

o ^ 
12 
•S'S 

to CO 


4> 

I 

Dtf 


4> 

> 

•a 

U 

£ 


<9 ^ 
^ 3 

6 I 

‘S g 


0 D 
C C 
O O 
> > 

CcSD^ 


is 
§ I 

CU 


^ o 

^ s; 

O 4.) 

otf ct: 


3 - 

S g i 

o c «> 
o ,0 > 

4 J 

a ^ 

ond: 


a** ^ ® ® 

^ goo O 


$ 

o 

iJ 

a« 

«/) 


£ 


.. S.2 n 


IS 

i:! 

a. 

V 9 


o 

c 

o 

E 


9 




3 

O 

q: 

IQ 

8 

O. 

<Q 

H 

"a 

a 

o 

o 

o 

b Sa 
^ o 

o o 
tc t^> 
cQ O 
C /3 C /3 


I 

§ 

s 



s 

<^.2 - 
■o ■? 

►S £ 

^ O 

.S'.s-s 
.s'!; 

*5 13 


o 


4> 


O ^ 


• O o 
*1^ 

g o eo 
§^cr»<y> 


fi a. 


ll 

-s 

o 


o . o 

Cl B CO 


o 

c 


.a 


o 

v> 


5o 

C 

_ y_ 

«.S rt 

I ‘^'3 
>-* 

-g s 

W Wt 

g.® 


o 3 

c a 
- 8 
8 


O 

f) 


04 

o 

u 


oo 

^ c/: 


-i 


•rj 
c 

^ bc 
c-? 

^ O a2 'Jr 
• 2 C o ^ 

£ -. c -5 

O en C» 


• «« • ^ 

O O 


o 

e 

Cl 

a 

C 

8 

S-S V, 

}:; tif 

O V) ^ 
v» 

<Q . 

O 
O^ 


s 

«o 

«k 

s 

u 

c 

■fl 

<Q ■' 


: £ 


S.“ 


S *2; 

Q. CO 


o 

Da 


•o 

§ 


a 

CO 

bO 

a 


c •• 

o 

cHi£ 
2^0 ‘3 

§ 


Oa 

O o 
QJ>& 




I 

L> sr> 


.S *8 51 

XtgQ 


.-.i, 

•c’ 


*^2 


CQ 

u 

C 

u 

o 

U 


e 


H 


60~ 

•s-g 

§ i 

IQ bo 

3 O S 

C cQ ^ 


o 


(A aD 

CO o 


Cl €0 


^ Cl 


Cl 


d 

C4 


CO ^ 40 
Cl Ct Cl CO 


CO CO 


I 

cQ 

€> 

•O 

1 

o 

§ 

a 

*s 

•o 

CQ 

O 

•o 

o 

o. 

^o, 

IS 


Sz: S 

1^ 

2 ^ 

2 ^ 

<c 3 a 

••D o 

-I 

iJ n 

a o 

<3 *2 

Q 


‘C^ w 

§s 

§s 

t> « 

Pi ^ 

"3 S 

c ^ 
O c> 


!.> 

O 


<9 

O 

ja 


a> 


Cl 

a 

•a 

9 

O 

41 

aC 

? 

*s 

VI 


4> 

8 

1 - 

2 B 

O 
U 

1> 


B--I 
s « ** 

H e‘^ 
^ ^ « 

8 


^ m CL 
C M 

s o 2 

<Q 


E 


<9 

^ C 
U e ** 

O M - 

sCq 

a ®rS 
8 c'S 

•5 c ^ 

k* ”0 

.a s ^ 


:S - ^ 
c-S-S 


o O 

§il 

Bo e 


b 19 

'So'« 

CCS . . 


4; 

■s 

I 



o o 

SJ ^ 

S' 


<9 


(9 


« O 


fl if il^i 

5 <9 O — 

S 


g^ Is s-g 07 

g-O S- O o ^ o,-^ 

OwSusvr^o 

"^o >< c’S'^®®*i 

§ B.n S ‘=^.3.5 S 
E'“— S .»»^2 g 

trto'wjbgg 
2 S Q. o 2 C 

^■f a.'S 

Q - J:; ^ ^ 2 :2 

« ^^9 fa ^ 

e - 3 c e a §*» 

J 2 « o 


€ ipi oa 

<9 _- ^ 

•a -o 
^ c 

C Cl 
^ Cl 


B ^ 

= .c 

g ^ 

Vi •£ kp- 

^.S - ® 

^ o >, 


-N 

^ ^ W -o c -a 

G -T 3 SP— C S ^ 

E ?3 c -o ^ ^ 
h v> o S *22 

^ CO S Q-JS 

O ot " 

^ ^ C 3 a 

'S .2 2 ^ -a ^ 

s 2 ^ a I- S C 

o ^ ^ 

Zoo 


<9 


C 


u 

g-o 

I'g 


Preferential rate of duty if the 
article is the produce 
or manufacture of 


4886 


Th^ Civil Court Manual (Imperial Acts). 


: [ScH. 




a 


tot 


£ 



c g 

o S: 
u O 




> 


Cu 


VD 


s 

li 

o 

> 

c 

8 

kfl 

& 

kO 


s 

> 

tJ 

le 


IS 

8 


O 

CO 


: 

O W 

^ • s 

2 S.S 

*3 . 

4 j 

s « > 

« o- ^ 

^“Ij ■ 

0^0 

^ . o >-S o 
£ 


c 


6 

o 

w 

o 

*<3 

> 

■S 

G 

t} 

u 


iO 

e« 


8 ir 



g 

S 


.S o 

11 

8 


i 

Cl 

I 


4> 

I 


o o 


Cl 


a. 


O o o 


. g CO Oifi 

w o ^ 

O ^ CO G. 

^ « *3 

=< . ..aoS 

o *±3 
‘S.O 

w O 
<C £3 

§ - 

.S: o 

Q «> 


g oco o 


O 

d. M 


O 

ir> 


O O 
goo CO 

S.® 5 


o o 
o o 


o o 

c< 


o 

o 

CO 


CO 

4J 
4 J CC 

3 c 


G 

#« 

"tJ 

C 

<c 


33 5^ 


C <1^ 


4 J 

S 

O 

O 

c 

tc 


t-ri 

o 

B 

G 

G 

CC 


•2 


<o 

C 


o 


o 

^ bo 
c 




a » 
«S ^ 


c 


X 

Cl 


u 


Si 

<S 

^ ^ t/i ^ 

Cl O Cl 

'^]S ai § 

^ Js ^ 

^ fc<: 

c -2 


Mi4 

oo § i 

S S fe S ^ 
ooS § 

mer 

ijn/ 



o 




s 

B 

CC 

s g 

1 1 

.S g 

ou 


CO 

CO 


CO 


trxo 

CO CO 


co^ 


4887 


ScH.] The Tariff Act (XXXII of 1934), 





% 




* 


^ O 




o o o o o 


O i/> 

j - o o o o « 


^ .a 

* 0^0 C 4 


cn « 


a a 


o o 


o o 


o 

o 


O O 2 s! O 
^ ir> Q. 


O O O O 
CC O CO o 


Cl o c^ o 
CH ^ C<> CO 


a “ 
^ tc 

a C 


I 

J 

Cd 


I 


!✓ is 
2 ^ 


■3 j - 

-H 2 ij 

-* c ^ 

o 

Ch 


o I . 52 v: 

3 =-a^ a fc 
o i3 _G rt 3 s: 
{- 

fti 



4888 


The Civil Court Manual (Imperial Acts). 


rScH. 


C3 U- 

•|o^ 
c 


Q 




c 

•5 

w 
o 

O 
p O 

o 

V c; tj 


ce 

a 

PQ 


U2 


• c ^ 



4^ 

•a 


o 

o 


o 

2 

S 

4^ 


> 

u* 


e B 

-I 

& > 

2*^ 


B 

•% 

> 


t 


I 

ti 


i 

I 

CfS 


• O — . ^ • 

• B o’v §®® 

< ^ S.;2 

u eo 6 rt 

« O. M bC 

*2 . t 

« o. 


€> 

cu 

V9 


l-f 

■^1 

te J2 
o rs 

o 

I'S 

s a 


I 

s 


a 

o 

o 

o 

U 


o 

Cm 

•o o 

AJ 


^ 3 


c o 
hJ — 


CO^ 

»n 


o 

u 

O 

< 

A 

o 

H 

c/3 

% 

g 

Z 



E 

O 

T3 

> 




e 

•S 

> 

fl 


4^ C> ^ 

M £3 (tf O 

V.S fiP.- 

C/^ § 
^ tJ cS^ 


s. g. 


ifi 


m 



0 

-i 

> 

-% 

s. 

CO 


ti 

• 

• 

cc 

• 

4 

Cl 

• 

■ 

• 

• 

• 

« 

# 

• 

• 

4 

• 


4) 

§ 

4> 

3 

a 

Ai 

g 

1 

3 

o 

4> 

1 

> 

> 


t 

c 


pS 

b 

CL, 

p6 


a 


C3 

o 

% 

.o 


o 

•o 


1> 

c 

e 

O 


1 

c 

u 

ri 

u« 


4> 


O 

■B 

u 


bC 

c 

V) 


<« 

C 

0 
•3 

g 

u 

OD 

1 

*u 

cC 

CO 


AO 


<o 


a 

AO 


SCH.] 


The Tariff Act (XXXII of 1934), 


4889 


• • • V • • 

^ s ^ e^G 

4) ^ m tJ ^ 

<J ^ CJ o ^ o ^ 

a ^ £l a ^ a ^ 

CL > ^ CL > CL > 

0-2 0-0 0-0 

mm •• (v CQ 


a E 

X> V 

& > 

o -o 
— <0 


c S c s 

o Cl «J o 
4 o ^ u ^ 

*2 tm p 2 

o <9 o 
Cu > O. > 

O -O O 'O 

^ ^ (9 


o S 

O 4> 

^ O 

& > 
o ^ 


S 4J 

-E S 

Is. 

•o <3 

o o 

^ 4-» 

<4 ^ 

S^,£P 

.2 

If 

^ t 52 

c -O 
o o 
^ o 

>*' VI 


.S i 

S -o 

*« s 

o 

a ^ 


c s o £ 

4> O o 

is is 
• 0,0 

4> 4> 

CL > > 

O ^O O "O 
Cf <4 C< 


E 

O 

•a 

> 

'S 

a 

S 


s. 


# » 

» • 

# 

E 

e 

4 > 

4 ) 



• •S 


> <9 

> > 

<9 

> 


•0 

L. <9 

<9 


U 

c: 

e 

CO 0 

i i; 

8 

: K 


(2 ^ 

Cd 


# 


« 

E 

E 

• 

E 

4^ 

0 

0 

k# 

V. 

W 

0 

_g 


<9 

<9 

(9 

> 

> 

> 

•0 

•0 


<9 

«9 

<9 

• 

. 


C 

e 

e 


4) 

4 ; 

u 

4> 

0 

k« 

4- 

kM 

& 

g. 

K 

in 

0 

0 

Cf 


CO 


g 

o 

Lm 

o 

*a 

> 

•o 

ed 

«3 

4> 

s. 

c« 



I 

I 


o § 

g s 

s t 

ai p6 


4> 

O 

e 

4) 

> 

O 

a: 


4» 

D 

)S 

o 

> 

o 

Oi 


.2 4 J.S 4 ! 

£ § e 2 

1 1 £ I 

^ 4> 4J 
O kri 4 P krt 

|i« U 4 

0^ Cu 


s 

> 

06 


ET 

o 

c 

o 
• «« 

‘H 

o 

w 

c 

<9 

pO 


*0 


-8 

o 

-C 


I 

CL 

•o 

c 

8 

O 

o 

o 

rd 

C 

•c 

w 

-O 

c 

- 

*3^ I 
^ w I 

O a 

Zi c ^ 
•s c 

S t 3 ^ 

VI « 

oa 


E: 

c 

.2 

o 

C 

o 

U 


o 

-2 

o 

o 

o 

>s-g 

S « 

3 O 
^ 8 
CA O 


C 


B ® 


U3 


00 O ^ 
^ c ^ 
© CO o 2 ^ 

-s J o 

^ ^ . *0 ^ 

C< ^ 5^ 

■^'S a 

♦ . CL 5 si 

o 2 
o -S 
o 


o 

5 


o 

JC 

4^ 


.£ o 
< — 


4J 

(x: 


r -2 5 


8^1 

u 3 .•= 


U 4 


3 

,^2 !i 


^ i 


5 

O 


« -5 CL ® 


4> C 


a 

Q 


O 

o 

<s 


M 4> 
^ U ^ 

^ ^ « O " 

3 -C » v> ^ ^ 

£ S C o "" 

£ § > ^ - 

^ ufc ‘fcD o c 


^ H 2 •© C d 

3 < .2 g C V ^ 

i? v^ ^ 
2 C V 
Ou w ^ 

§53 


^ •» 

^ ~ imm 

L' 4/ o: 


4^ 

ii.X.= .T= V, 


h. 


E e rt 

^ Lm mm 

L» O 

>> i 
•* - H 


^ 

O *3 


.y JD 
O. 

O 

.'^-B 

— c 

■^n 

E i 2 
(« e 

O 

- s 

-O O 
C u 

0.-0 , 
o ^ ^ 

V) A 

■5 ^ s 

rt o 

L 

& « 




•o 

4) 

e 

4* 

-o 


cu'ow^js^S.c^ 

O 0 4J 

< a S ^ ® 

W W 

^ 4# ^ C4 


S® ^ 

^ « 8 . 

S 

■rt 


•o 

V 




t/) 

e 


4» 

X 

4^ 


O 

O 


O s 

tQ 

w 

Cb 

4> 


4J 

V) 

s 

tm 

4/ 

JS 

o 

o 


O 013 

g • 
w> ft e 

^ 4) Rj 
_> 

3 X ^ 
CL'm 9 


• ^ 




se — a, 


D.O 


4< 

.0 

2 

&S 


S W 

83 

o 


•o 

4» 

C 

c 

u 

2 

o 


-o 

c 

a 

2 


I 

I 


-a 

4) 

a 

c 

<9 

o 

<9 

C 


O 


i s 

^•2 

21 

g:^ 

Si 

C ~ 

S. O 
-o 

4> ^ 

t: o 

4> 2 

■fii 

o 


1 

2 
a 


W 


CL 

I 

v> 

C 


V? 

4> 


4> 

VI 

O 

ka 

CL 

<9 

C 


O 


b S' S' 

■s S 2 

3 d 3 


'i: g o 
cod 

3 3 VI 

'0*8 s* 
c w *3 

d q.*5 
cT sT'S 

2'8=’o 
99 


. 3 

il «** 

<9 


O (9 

o a 


X 

AJ 


® lT 


C4 CO 

r^cD 


•• w 


o 

tA 


o 

c« 


o 

« 


C4 


C. C. M.— 612 


4> 

w 

<9 

k« 

4> 

s 


Si-a 

o.S 

<r £r 

•a S 

S.^ 


4890 


The Civil Court Manual (Imperial Acts) 


[ScHi' ! 


© 

.S3 

C « T3 

-Bs'z 

S § s 

D CUw 

Q 2 


^ ^ O 

^ 2 

^ a. ^ 

V V w 

.52 3 
^ o 5 

c TJ E 

^ ns 
.o 


• •M >% 

a 

«•§ 

•? E 

G o 

y a c 
^ 

H 


gg 

^ o 

0 <d 

01 > 

« c^ 


• • • _4 

gSgg 

« « s 

53-3 fe-g 
a. > o« > 

0*2 o"0 

M M 


40 

ti 


2 ^ 

I- 

2 


,.; o o 
= c ^ 

^”111 

o ^ o K- 

« t 3 «y 


*"2: 

gs 

«-> 


. Cl £ 


;="2.^ 

& i 

S y 

- o -S 
t -s o 

t i • Art 

!§■“ s § ^* 

%'M “■.2'g 

I -- S S.° 

^ C W ^ 

w “ *— 

•rt c.> ^ ^ « 

o S c^ 

if *0 ^ o 
rf O O 

O bC lI 

o 2* ^ W> S 

-te Nl 

rt -c ^ CJ 


Vi," 

^ V 

4.) CO V o 

o« o^ 


s ^ 
1^ 

V r^ 
o- » 


♦- o 

fcl 

n3 G 
C 

C d 
32 

> 2i 

to S 

1^ 


•S *0 


i/i 

O • 

23 

CO S 
u 

21 

rt 

S ^ 


o S 
- tS- 


rt -S S ^ 
- 2 o a fe 

^ Cu ^ *0 
■■ y O 5 G 
rG.S *S G 


O 

(Sh E 


«5 2 


> -o 
3 c 

— . c 
— o 


^ > 
^ a 


^ S 

O a 
G ^ 


Is 

•O 25 


SP O 

l| 

s S 

^ o 

a« 


3 5 
2 § 


o » 

^ o 

u* 

O D. 

*<3 'G 
^ 1> 

cs 

;£: o 

CL-O 

2* t-i 

<« o 
S ^o V 

S a > 

w G O 

S -® 

^ 

'4 - 

* a S 

•S ^ 6 

si s 

■&•“ O 

o-g- 

-i e 

^ i C 
Ic ” 3 

•c .g « 

« c 


^ o 


o..^ 

4 e-s 

p- > 


«A 

« s 


*5 »- 
4 

■§ =• 
3 "“ 

t/> o 

V »7 

G 2 

1 - 
o 

•ic 

S -G 

.. ^ 

V 

•S -o 
^ -S 

V, I 


o 
> o 

-«s 

«*r: 

tj ® 

s -^2 

4« 

_ O 
0> 


Ct 


Cf 

01 


9 


SCH.] 


The Tariff Act (XXXII of 1934) 


4891 



1 



Cm 

<D 

X 



c 

o 

1^ 



o 

G 


3 

o 

o 

(h 

4> 

o 

T3 

«.) 

(/> 

J3 

’> 

a. 

o 

H 

'f 

*o 

o 

, 



# 

# 

% 

# 

• 

« 

« 

# 

# 

# 

♦ 

♦ 

1 


c^ 

k* 

1 

• 

« 

& 

s 

o 

*a< 

O 

*s. 

o. 

bo 

bO 

G 

t/) 

.a 

V 

v> 


*<3 

*J5 

u» 

9J 

t/i 

%m 

cu 

k« 

O 

k« 

*2 

o 

cx 

-3 

w 

Cm 

a. 

a« 

a. 


G •£ 

G 

<9 rS 

•C br» 

Ua 


*■> G 

4> 

^ c 

O* V 

o. 

Ou V 

^S'i 

g 

s S' 




g c 

G ^ 

4> W 


c 

« . 

52 « 
S '=> 

o a 

5 G. 

H 


c . 




S. 


fS ^ £ 

S ^ C 

^ u. C ^ 

o if o 2 
c Q. > .A 

CO 




u 

l-H 

4^ w 

Q. 3 

w 

4> 


w« 


c 

CL* 

O 

Cl* 

t 

O. 

Q* 

„ ^ -o 

CO c 


» 

cs 

• 

• 

CO 

1 

^3 5 

e c 
to o 

M ^ 

. 5 
^ — 

M C 

C 

^ Sj'o 

“ 

^ t/3 

oi 


Oi 

c£. 

C^ 


# 

% 

4 

# 



o 
c-> i? 

w jS 'CU 

w 

a*, c 

co^l 

•b§ ! 


tr> 

oC 


<9 w 

b£l o 


13 

11 

o 

o 

D 

D 

o 

i> 

o 

3 

3 

3 

3 

3 

3 

3 

3 

3 

G 

c 

C 

C 

C 

G 

C 

C 

e 

O 


o 

o 

1) 

U 

u 

O 

o 

> 

> 

> 

> 

> 

> 

> 

> 

> 

o 

o 

i> 


o 

o 

o 

1> 

o 

CKi 

flki 

Gi 

C^ 

3i 

c^ 

oi 

oi 

Oi 


G 

e 

4> 

> 

tj 

CEi 


N 

§ « 
5 * tr 
-s c 

*5 

*rt 

c 
o 

c 

o 
e 

o c 

■3 O 
;= u 


•o 

e 

o 

£ 

.O 


4> 


G 




^ w 

•3 o 
*0 w 

^ o 

s Si 

Cu rt 

k. 

C 

-O ^ 


o 

c 

3 


n; 

O 


c« 

rt 




er 

c 

|5 

5 

C J 4 
C O 

^ o 

•✓J 

U ’ 


c 

c 


-O 

% 

?sl 

c 


G 

rt 


«n 

V 


fcr 

c 

S 

s 


o 




3 


O 


CO 

c: 

rt 


O 

c 


<J 


O. 




G 

G 


•r> 

O 


tfj 

G 


a* 


c 

•r* 


v-3 

5 

-:s 

s ^ 


I ^ 


“ o 


I 


'a* 


o 

p 


5.^'^ 

o'i'o 


rt 

a. 

£; w.=; 
Q.'rH'? 
_ ^■- 
^ S-2 

o VJ 

rt 

^3 a 

f w 

« Si ^ 


"S 

B 


u 


-C c 
c 

G 


*X. ^ 

X> O 


el 

2 
o 

.s c 



w 

!;» 

•3 

4J 

G C 

c 

X = 



k* 


w 

• ^ M 

I 

o 

3 

>--o 

-1^ o 

# . 

£:= 



G 

^ kC 


- G. 


- ^ v> 


?*fk 

C 


-o 

G 


S3 


O 


•< S 
o P 




^ 6/> 


til 

k. 

o 

G 


r: c c ::: s x 

I- ^ ^ tc ^ — 


^ •£ 
.S 


^ ^ 
^ c 

rj 
O 


o 


£ c 




N 

^ — o — 
•£ 5- 


w 

lO 

c 

1 ?r 


» • 

3! 

VI 

b. 

o 

1 G 

s^ 





w 

.3 C- 

/* 



b* 

« a 

3 -o 


.h G 

b* 

1> -3 


o 

c 

CL ^ 

o 

jG 



c 

c 

C ^ 

d 

V, 

-5 

e 

o 

o 



^ _ 

- 



c 

s 

c 

9 

b> •« 

CL ^ 


b* 

<S 



fcA 

C 


^ 2 
^.S.S 

S‘i^ 

§ s 

c .' 

->‘^' 


e 




C Cl} 

u- C 

TS ^ 
k> o 

-S 

w O 

G G 


G ~G G 
V.H O 

^ ^:i 

e ^ 

.— W ^ 

■^•5 5 6 

l§ii 

'i; “ ^ 

|J^-s 

c^ Sj 

S W ^ ^ 

rt tfi ^ 
2 ^ 


(- S 

c d 


,2 2^ 

V- 3 

E 2i 


o <-r 
-c o 
*- o 

I.* 

</. o. 
c 

ti o 

5^ 

S o 
X? J 

1^ 

'zt 

.g 


c. 

•o 


I > ■• 

'='Sf3 = 

"y ^= ■= t 

• ^ 

O 
* 

£ 


3 


o 


</) 


V 3 

b c 
o o 

tt 


Of 

CO 



Cf 

C4 

C4 

« 


t4 


5 52 

Cl ^ 

O G 

^ S 

o o 
3 

e-5 

O 3 

<y9 

M w 
£ 

O 4.) 

<i=3 

M G 

&*> 

6 Ji 
<<> — 
X c 
O 

o 

J J 

o 2 

■n 3 

gg 

-C ^ 

few 

o 3 
-3 

fe o 
.3^ 


g ^ 

CJ o 
C ^ < 

— C 
b C fe 

ti •-• — 
pO v> 3 
_ O 

r! 

2 3 « 
PS "O 5 . 


««0 *w 

|S 

e 3 

^ S' 
eS -S 

_ 3 

■rt 

M 

c o 
O -o 

O c 
^ 3 

c <« 
o 

S t^ f 

Ss .o 

c S-S? 

C4 Q 
• O 

o <-> SJ. 

Z c s 

P •— 

*^. 2 " Si' 

.£ c t> 


>>. c 


c 


o <=^-o 
Hi i{- 

H- 

o is 

^ P . 
.20^ 

£i b ' 

o 'O e 

o c o 

TO 

rf o 

CO 


4892 


The Civil Court Manual (Imperial Acts) 


[ScH- 


o S' 

S tsi? 

o s ^ 

P 

^ b o 



Sr 

•o 


*§ 

I 

c/3 


ss 


,L 


u 

u 

< 

CQ 

o 

H 


^{.2 

‘'^o « ^ C 

2 j- ^ 3 -g^ P-B 

y fS P* fl ** 

*> 'c* o ■ = 


c< 

© 


© .s 


(4 


H ? 




4J ^ 

O. j * 
C C 

^ a (9 
Oi 


a 


3 


• w ^ 

S.erS 
. o-E-2 

V) 


K 


tqD 


® e 
^ o 

'S'S 

to S 

g3 5. 

is 

V) 


§ 


2 

i; 

o. 


4> 

Om 

o ci 

Ta 


ri •£ 

•c W 

Cl C 
iX p 

li o 

^ o 

O u» 
w *c ci< 

^ c c 

• MO 


.S.-a'S 

(2"" 


o."^ 

•c a -n 

<P S..s^ ^ 


"-3 


a:5 ® 


e ^'C — o n ^ 

•a g-:| <8 s.| ^s fj 3 !• 

^•Jl,2.gl ^°'g 


c« 

t© 

:a 

a 

f 

I 

% 

&' 


o 

o 


T3 *5 

•C Sp 

s.g . 

o 


H -S 




a> a 
et o 


o 

Cl ^ 

S 3 


"C 


o 

B 

ca 

Z 


o 

Z 

a 

© 


o 


< 

p- 

U3 

pd 

0H 

(S 

o 

o 

pH 

b3 

z 

E- 

Uh 

O 

c/5 

H 

O 

P 

G 

O 

pH 


c 1 ^ 

.2 o- 

w c 

a-s 

p p 

•s g 

If 


3s 
§ 2 
<ii t 
Si ^ 

pH 


o. 

c/3 


in 




t9 

Cl 

P 




Cl 


•p 

iJ 

s 

Cl 

PA 


w w 




o o 



M C 

■s S 

a w 

a 60 

Cl (/) 

u« 



2 *> 

3 ■ p« 

cn 

e 's 

•F- ^ 

Cl r« 

c •£ 


\ 

c 
V a 

bi) 


1 

j- s 

Cl c 



ii ^ 

K 


Cl 

C Cl 




A -• 

(0 Cl 

1 

# 

tf 


u> 

2 

s-« 




•X3 

e 

Cl 

« 

Cl 

O 

c 

Cl 

13 

c 

Cl 

v« 

• 

I 

y 

1 

o 

a 

Cm 

Cl 

> 

di 

a 

2 

iH 

2 

w 

04 


Ph 


Oh 


o 


C 

Cl 

o 

«> 


o 


c* 

ti 


<9 

•5 

Cl 

•^3 

*s.^ 

«0 ^g 
b6*o 


I 3-3 

I S 8 

®i5 
1^2 




u 

i "" 


o 

a 


"2 


« .a 

S-S 


2 
Q 


3' P 
U C 


bo 
^ a 

P Cl 

& 
«o 

Cl 

•5 


Cl 


•a 

ii 

V 

a 

Cl 

o 

0» 


o 

c 


ScH.i 


The Tariff Act (XXXII of 1934). 


4893 


« 1*0 
H.^o' 

<2 


9 

CO 

CO 




® e 
^ o 

-“2 
bC g _ 

c o a. 

t/> 


O 

o 


• 


c B 

c E 

o 


4j 4> 

Cl 4> 

25 

o 

4^ 

U4 

^ 0 

0 ^ 

: 


U4 

^ << 
Cl« > 

* a ^ 

CL > 



0 x 

0 *9 






9 


• • 

4 

4 

4 

# 

• 

• • 

• * 


^ s 

o 

Cl > 

O ^ 
•- cc 


S ^ 

f mm 


cr . 

fl 

c3 § 

S S 

•s tJ 

•2 ^ 
i> “ 

c2<» 
o tj 

•w ^ 

o ^ 

J § 

w T3 
<c 

J3 ^ 


Is § 
§.^1 

fc- iS' 

X S 

Cl ^ ij 

® s 

^SJg 

T3 *0 


g-g 
C M 

a c 

o* o 

■§ "*3 

o P 


s.- 


Jc? °l 

tsjj 

« - bo o 




y 

4 ^ 

c> 




Q 






> 

> 

> 

"9 

"9 

•9 

<4 

cs 

S 

«J 

» 

w 

4 

C 

c 

c 

C^ 

Cl 


g 

c« 


Cfl 

a 

a 

0 

a« 



»o 

o^ 

C4 

w 

4 

4 


♦ 

# 

4 


0 S 

1 a 

> o 


53*0 r 




■o 

A 


fc g 

o. 


> 

<c 


— — 

M «o o 

^ s 

C-c XS?" 

o *- “".c 

r»--:e 


«; T3 5. ^ u . 

*= *« ^ fe 

. ^ OS'S -j* 

S.'S^ ^:5 * 

^ w u . cc 05 o ^ 


c< 

I 


cei 


W-5 

e< 


c/> 

05 


1 

o ^ 

& ^ 

e ^ 
Pi 

^ *- 
> cc 

&-g 

:e o 

S.2 

u " 

.<C V) 


Cl 

9 

g 

a: 


.2 «> 

S S 

I 

€J ^ 

Os 
<J »-» 

Im 

CL. 


C^ 

9 

C 

c» 

> 

oi 


o 

a 

o 

o 

q5 


«> 

9 

C 

Cl 

> 

V 

O^ 


a 

•c 

‘S, 


‘c 

(£ 


s 

9 

05 


1 

<9 

■g 

"9 

'> 

O 

Cm 


il 

M V> 


V) 


e g 

c> w 


•o -o 

.a ^ 
*> « 


s 

'C 

Cl 


^ e 


~ o 


c 

o 


■0-2 a— c 

.sd 0:c >. g 

>•*«-« G 

0 

E 

— ^ u- ■« c 
^ <d Cl C* 

0 

-5 

■^ § ^ 

Cl ^ Cl 

^v> 


s -a 
c 
o 

mJ 


a 


S.S.S 


: ^ 
< 





cC 

4 

U» 

a c o 
g s 

►S 

bo 

k* 

a i 


o 

<j 

a 

<3 

o 

Cl 

t: 

<£ 


c 

o. 

VI 


i 


!■§. 



JO 

Cl 

Ct 


E S 

|3 

^ c? 

^9 .S 


X 

'9 ^ 
CL Cl 

OD c 


•n 

Cl 

o 


C4 

ei 


CO 

c« 


Cl 

9 9 

c c 

ij O 
> > 
Cl Cl 

05 05 


"8 

s 

X 

a 


4^ 

O 

o 

c 


"9 

Cl 


o 


c 

<b 

E 


Cl }!> 

<c 5 
j^ <c 

c 

H ;j 


i> 

9 

e 

o 

> 

Cl 


.2 O 

c g 
t S 

V C 


v> 


C 

o 

<c 

bo 

O 


X 

Cl 

M 

9 

U 

*1 

g 

E 

c 

9 

O 

Cl 

Cl 

cC 

.o 

C 

H 


c< w 


C4 

a 


CO 

C4 


i 

9 2 

g e 

05 *5 




§ 


^ S 
0-2 

o 

ti <i^ 
9 Cl 
V <c 

S o 


^ -9 
w Cl 
C 9 
-2 
s^ 

E CO 
Cl CO 

cl;§ 

ij a 

"9 .O 
U 




4894 


The Civil Court Manual (Imperial Acts) 


[Seri; 


u- ^ 
o y 3 
• S 'O 

.2 fL> o 


p CO 
U ^ O 
D O- w 

Q 2 


• « O 


^ s « s 

o o o 

O ^ ^ 

^ «S 

5 * rt o c« 
Cu > CL > 

O o 
»-• cs •-* 


g§ 

o 

CL > 
O 


g| 

^ o 

a > 

o -o 
^ <« 


^ O Vi 

® w p 
O CU^ 

-V <-> 

fc- jS ^ 

<9 ^ c 

s 

0^ o ® 
tH tS 


I ^ 

o 


•i 6 

C O 
S TJ TD 
^ O be 
V C 

H 2 


c S 
o 8-0 2 

Cl ^ n 


tf> 

b 

> Q 


1) .' " «j 

- ^ ^ -5 

<J " CO 

X 

" S n C 

o o •" 

! g-§3 
^*5 a 

d_> to V c£S 


V OJ 

V« 5" 

u< H 


bo c< 


^.S s 


Si ^ 

^ 2 
^ JS 

5 CL 

O CO 
O IJ 

0-2 « 


V4 

u 

^ O- 
V 

u ti-> 
tt4 Cl 


O 

1^ 


CO 3 


«j 

c 

'.H cj 
O CO 


•5 a 

M 

u ^ 

CS 0,9 

V u 


•^.i 

§1 

2 

^ o 

2‘> 

2 ^ 
CO fe 


"±3 

;2 ^ 

^•| 
^ > 

^ t> 

CO 

rt 

£ s 

O CO 

.£ S 

•o - 

|p> ^ 

^ ' c 

6 8 

.1:^ 

ct 

KTi 


iafi 

^ o o bo 

^o.i ° 

<« ■£ tj {2 
c— g Si 

■'“ -o 2 5 

CJ Q.> T< 

^ C JS A 

c -'5 H 

6 ”-o 2 

G o 2 

t^ A 4 w 


c a-s ^ 


•- 

so ^ 

S' C s 
s <« ® 

CO 

>iv ^ ^ 

Q G -r: 


t- 5? G ^ 
4g> CO C 
> « .» J> 
O G 

O C 

C fc 

2 3 > 

5 t5 <« o 
g<2 ^O 

a^ ra b- 

•5 au c 

Cm ^ r^ 

o o o ^ 


G :g 
— ' 

"2 'tS • g 

■S s > 
2 . 

g <« G 
•=3 to G 

- g'H 
S« 8 

O ^ ^ 

CO ^ 

•a co.s 
^ •— 

0 -g ^ 

1 I S 

E 

§ s'S 

I w G 

' CO —* G 


O • 60 

- g-S 

2 S S 

g i.a 

U t! 60 . 

.S-si-g 

•S St3 
- S-g 8 
®c So- 


o -C c o o 

■g 3 2 .§ •? 

« c J *"- § 

2 5 bo 2 O 

2 o c -G 

•g* e > o 

2T S^« 
^b:o u ^ 

V t. a a 

j= t> 2 £ 

--» w-« ^ c 5 


-o 

boex: 

•S '0 

— AJ 

2 2- 

a « 

-a § 

G i.> 

2-5 
^ <=> 
£ S 

CO ® 

G ^ 

O 
AJ a 

V- CO 

S.'S 

^ 5 

ti 4 ra 


J2 ^ 

tr c b 

bs o ^ 

c/3 A 


^ C 

o S 

CO 

35 ^ 

s' ^ 

O 

.a 2 8 

11^" 

M3 


lO 

Cl Cl 


m tn 
« Cf 


m &o 
« «t 


SCH.] 


The Tariff Act (XXXII of 1934), 


48^5 


c i 

c E 

c S 


« s 

fa fa 

KJ fa 

o 

is 

fa #2 

fa cd 

fa-2 

o cd 

Q* > 

Cl > 

CL > 

-."2 

O 'O 

o ^ 

kn cd 


« cd 


V 


c S 

t: s 


s 

J 

> 

TJ 

<« 


«S 

& 

i-O 

cq 


s 

q.> 


> 

-O 


c 

o 

o 

k« 

o 

CL 

iO 

a 


S 

a 

•2 

<Q 

> 


C 

OJ 

u 

CL 

cq 


%/} 


s| 

c S’ 

SM 

t fc 

^ CL 


a 

^Ou . 

^ s 

c ^ 

'c T3 

^ CO 

§ .2 
(/) 

Si 

= 1- 




Si ^ 


fa 

fa 

fa 

Vi 

f 1 

C 

o 

X 

fa 


o 

£ 

-3 

fa 

c 

fa 

• p^ 

^£3 

o 



fa 

5 

fa 

ft 

•O 


(2 

cd 

cd 



fa 


fa 

Cd 


b/> w 


e 

o 


o 

CL 


^.S 'C JO 




CL 

V) 


g C S 

S y 

CU 


cd 


a 

AJ 

O 


• • • 

: : ^ 

• 

o o : 

‘^'^5 

< 

fa 

0 

0 

• fa s 

< p ^ 


fa 

fa 

Cf -o 

E "rt 

Rs. 

CL 

•■* fa 

LC 

# 

. P fa 

— bo 
Oi w 

AJ 


♦ 


• 

fa 

fa 

fa 

3 

3 

3 


C 

C 

fa 

fa 

fa 

> 

fa 

fa 

fa 

fa 

fa 

a: 


Cd 


cd 


E 

o 

b« 

<« 

•a 


c 

H 

Ut 

CL 

-49V 

Cf 


! ■§ 
tl 

c 

c 

<9 

Cf 

CA 

■ M 

TD 

a 

-c 

*£3 

1^ 

n 

^c 

o 
o 
c2 

a 

E 

e 


ii 

I" 

C4 

O ^ 

^3 ^ 


<^•2 

ti c: 
C NH 

■§-B 

ci -2 

^.s 

>: S' 

a ^ 

1^3 

s 

■s « 
§-S 


'O §-2 ^ 

L> C3 ^ ^ 

V ^ O 
9 tr.ss a 
— a CL • 

2.g 2 - § 
S,® ■ 


C.) 

c 

q> 

v> 

O 


K e 

o 

Uk fa ~ 

® ‘SL^ 

qj Vi be 


q.> 


q.) 

D 

C 

o 

> 

o 

Cd 


q.> 

a 

a 

o 

L» 

Cd 


— o o 




^ I 

H-a 


-o 2 




CL 

i/i 

O 

iO 

<j 

piC 


o 

c 

</> 

• 

^ o 

<J ^ 

Cl ^ 
o 

-r: c c 
u c -a 
• = o S 


^ o 
o a 


pC 

a. 

4? 


-C I *c 


a o 

S O VO 


vo o 

b/t 


§ 




-O T3 

• C 

<3 a 

• ^ </) 
</) t< 

c ^ 

is cs 

I j 

ns c fa 

o •- s> 

s ^ o 

o t — “ 
O g o 

fa _i^ 

i'il 

|si 


i; !> 


c C 6 

-si 

5 ^ - 

2 59X 

M C JC 

t § 


ST U.3 


C 

r- 

y 


eo-^ 

2' o 

*^"?3 

i“ 

4r! U 


fC 
Li- 
ed . 


£ s 

a <« 

M C 

te £ 




o .o 


o 

> 


fa" i 

w i? 3 

<4 

j; S 

<« 


o ® 
S tr 

^• = 

■s-g 

w 

AJ AJ 


U iL 
o ^ 

2 - 


© 


■safe's 


•O ^ 

c ^ 

3 CO 

^ C4 
3 r^JC 


,<d > 

J s 


|£ 
-£ br 

.^■g 

fa fa 
0.-0 
br c 


S.S3 

‘'-o 2 
t> Q -a 

Wi 


o'? 


3 

«A 


O 

Cd 

w 

C 

•» c ^ 

CO <d 
c tfa ^ 
;s . o 

^ s/> 

O 3 


fa 

C 


c 


it- 

II i 

— fa *3 
2 O C 
fd 

Vi 


fa 4 Cd fa — 

O cd 

o-g 

fe 

3S faH 

cd 


Aj a 

= 53, 
^ 'S. 


e 9^^ 

o 


C 04 

O CL 


pC 


c 

3 

-o 

c: 

cd 


C4 

o% 


C I 

D <i: 

c 

> CL 

cV S 
Cl 04 
X 

c» 


<d 


c 

o 

U 


«/i 


cd ,«d 


a 


s| 

^ -SS 

I ^ 


q.^ 

e 

s 


£r 

cd 

s 


04 

c 

^ o 

^ v> 

c 

E <d 


2^ 


w c 

<4 

V. 

O 

fa 

fa 

Ld 


2 c 
S 

5 


V) C p3 

— fa 

fa ♦- ‘a S 5 
^ o -g CL 

< ^ ^ St, 

>s.^ — ‘fa 

^ O 'tT-^ 9- 

2 2 ^ 5 fa 
fa fa o c 

E-s;d;.s o 

z 


V) 


</> 

(d 




<d 

fa 

fa 

c 


!=? -C ^ 

O fa ^ 

3 . 

p 2 o 

r-'pO ^ 

sirx 

^ cd C 
_ s« ^ 

O t/T Cd C I 

C CL ^1 

di e H-5 

fa CL 

C ,c >! g .w 

.— - fa L^ C 

o-c“2 E*a-T5.2 

^ o ^ ^ S .S 3 O 

•o 


C-i' 

a 'fa 

ijj 

^ 13 <j: 


o 

v> 


fa fa 
•^-D — 

5 c:-o 


<A 

fa 
bT' 2i 
bf/ 

_c fa 
CC ^ 

c: 

^ ^ LC 

« «• 
-g 


cd 
Q- 
fa 

Q 

04 
fa 

C 
<d 

fa < 4 ? .S 


4 -i fa 
«/) > 
<d 


mo 

CO 

o^ 


fa 

c 

3 


q4 

.2 

O 

c 

fa 

04 


c 

3 

•o 

u 

o 

cd 

3 

C 

<d 

4^ 

(/> 


cc 

fa 


■S£t>H^ 

rttj. ^ 

g'Sr.2 « 

fa CO TD 

^'o — _ 

■^-g O “ 

O 3 •S " 

.a rt g rt 

E E “o 

4j c cn _ X 

0,0 cot:.*’’ 
fa 

CL fa 
fa 


X 

fa 


fa 

•s 

c 

O 

3 

5.^ 


Cl 







Cf 

CO 


m 

<3 



« 








Ci 

cq 

Ci 

Cf 

Cl 


c 

c 


f^ 

cc 


- . c^ o • 

fa • fa 

fa fa 

£d "fa 

pfi ^ 'C 

H -52 3 

’’• 2j •• ‘c 

•- ’a 

R '< 


E _ 

•*' C4 


gH 

S" 


cq 

R* 


4896 


The Civil Court Manual (Imperial Acts). 


{ScH 





O 


a 


S 


.y 


c/3 

H 

O 

D 

Q 

O 

pH 


o 

'S. 

V e 

e.2 

0*3 

XI 

S3 

Urn 


i 


V 

c 

> 


e 

o o 


^ <o 

c/; 


j. ■“ 




S 

.s a a 

^ S'^'S 

« J S 58 

•- chh y 

58 ®‘- ^ 
^ « o.a 

_e o 5S'2 

J-S ® 

J 3 bn 

^ S-O S 

O g 

2 .S "O Sj 
a o c S 
£ CU 


M .• 

o b 


^c: 

‘5 J ^ 

.s 3 ^ 

-g .See fa 

® S 

«p« 

i-i • 


I O 5S 8 

, a^.2-2l 

a-| J 5s|-g a.'u 

s.^2 " " 

8 fe 5^5 t^’o-o 

^ O c o -, g 

"" .« ^"3 J 

<1 1 -* . . H h V- 

s 


o 

8 a 

^ 3 

w ~ ^ 
• m0 AJ 

J- -o 
*^■02 




"B t; C O 

K *s o c4 ^ > 

3 S S 


i g-si 

^ y 52:3 

a n O g c O 

r& r^ KJS O 


c ^ 


8 “Z ‘"22 

o'- ^s>o*^a-r 
2 -a'S'c 

3 "u o<-n 
hJ 


B 

H 

o 

fa 

CO 


S' 

04 


fa 

Q 

§ 

c/> 

a 

Q 

i 


Ph 

B 

c/3 


C/3 
pH tJ 

s“ 

0(5 Pii 
fafa 
fa fa 


g I 

o. > 
2-^ 


g§ 

^ O 
& > 
§2 


o i-T 3 i 

w rt g 

> 




S 

tJ 

O 

> 


c 

o 

u 

s. 


tt 

2 3 

Si S 

<i} £ 
V s 


t!« 

41 


O 

c 

a 

o 

</» 


J B ® 


o o o o o o 

o o GO O 


<2 


. s. 


CO 


^ to ^ 
cf IP 4 eo ci 


8 

c: 

*S 

•»« 

•g 

s 

s 

23 

QJS 

•S U 

3 « 

■| « 
s *> 

-C > 

o 


Q 

a 





Carbonic acid gas including com- 
prc-vscd or liquefied gas. 

Chlorine 


SCH.] 


The Tariff Act (XXXII of 1934) 


4897 


V 


g I 

a-> 5 

Q- ^ 

•o 


c S 

fJ 

o 

a« > 

mm f^5 


£ 


> 




c 


g 

o 

o 

13 


-o 

<9 


c 

(mI 

u 

o 


O Q, CJ 

y o 
H * 

Cl« ctf 



2 

y 

3 

w 

: £ 
U 

3 

C 

M 


> 




0 

1 

U 


k# 

Om 







o o o ooocoo 
co.^oStntfcoooooo 

O ^ M W 


o c o c o 


s«?e<oococo 


5 


e 

o 


Q.^ CC--Q. 




® .S ^ 

°"S c 2 

.if-- o.£ 
o M « -C _ 
Jr Q. 0.-0 

* o ^ 

: £ -i2 T- 


^ a 


rt 

v% 

ir 


O 

f3 


8 

>• 

£ 


f3 

s 

b« 

K 

CL 

a 


*5“ 


o 


mm 

cTrs 



c 

tJ 

J s 

7 2 

“5. 


CL 

c 


o 

o 


-C 

3 ^ 

I 2 

W r ■ 


ka «n 

CO ^ 


O 


C 
c 

s 

- •^^ o 


o. 

c. 


O 


... £15 5 

2 1 1 I-bJ 

fO 


•3 


^ C' 

^ £ 


(/> ^ 


!> 

?« 


^ £ £ 
rT rt f2 •£ .£ .3 

— “3 

W W ^ W W W 

CO c/: y: 'y: u: '-/) 


£ 

<0 


e 

CO 

o 


i 


>s 

ft- c .= 
CL ^ 

<0 -C 


ii« 

ij 

^ tr 

o 3 

a. 2 


C Ji,S-3 


v> 

V 


5 ^ 

s S = 


2^ 


U 




o "5 S 
c V 


« 8 8 - 

^ ^ w ^ 

fcr 


te C 'o 
2 "o ~ 


^ CO -a cii 
CO • £ 

^ 


^ t_j o 


2-e = 


.^1 


W e_> 

H'5 £: 


• 

. 3 
C 
rt 

£ 

"O 

c 

<0 

CO 

•o 

o 

*<3 

3 

CO 


7 C 

C W 

c <0 

L> Ui 

^ V 

^’s. 

= sr 


e. 

# 

< 


<A 

Ci^ 


cS 


f=.s=Ji3 e-H.i 

--. 2 T= ==. = «*« I 2 


a S' B 

• «>• 


o o < 
^ .21 


0:o 


a^J S ^ -3 . £ 
^ a fO *0 


r £f :c -.-7 
^ r .3 u w “7 i= 

= .£-C ^ 

2 ^ o. ^ ft 

cc O C O 


-•7 s 

CO 


gzi 

fc 

CL 


"O *3 
^ 2- 
•£ ST 
-ii a 
^ -1-1 

b/i b 

c E 

Ift c^ 

- 2 

.£ £ 

1. £ 

-1 
c <0 , 
• ^ 
Fi* O 

"i J ^ 

^ nj C 
^ O 

-2 2 
y^ ft ^ 


TD 

C.^ 

CO 

ft- 

•a 

fc« 

CO 

2^ 
2 **f 


^.£1 ^ ^ 

CO CO CO oo 
CC Cf w Cl 


c. r. \r,-^i3 


S. 

s 


o 

c 

£ 

>X 

«0 

CL 

£ 

o 

k« 


I' 

o 

X 

4> 

Si 

CO 

u 


o 

C' 

u 

TO 

c 

(0 

S 

40 

(/> 


'S 


4^ 

C« 

8 

<0 

a 

3 . 

^.2 
«j *a 


= I 

^ 3 

^ 2* 
<a:.s 

— 3 


S-S 

Q? 

o 

V t> 
ft G 
CO 3 
C ^ 

iS-o 

c 

CO C4 

c 

JZ 

Urn ^ 

c a 

O CO 

E-o 

£ « 
y 

cl ® 

^>r. 

c 

■? ® 
^ «3 

_ o 

- US 




4898 


The Civil Court Manual (Imperial Acts) 




o 

in 

t > •tt 

pm 

•tf T3 

CO 



^ 2 

o 

D u. _ 

CO 

s 





g§ 

O 

a . > 
o -o 


*5 S 

"-I 

cu > 
2-^ 


si 

t : o 

a. > 


a S 

w Si 

-I 

4 > C 9 
CL > 

0 ’S 


!5 

w 

CQ 


4> 

I 


O 

2 

B 

V 




H 


# 

<M 



• 

o 

c« 

4> 


V • 

5 t 

— u 
H -C 

Rs 

> 

w 

u 

o 

iJ 

G 

G 

V 

c« •« 

z 

M s 

CO PS 
•< 

2 

Qi4 

> 

4> 

oi 


t; 

D 

C 

> 

4) 

oi 


c: 

o 

> 


o 

c 

o 

s 

0^ 


DC 

pH 

G 

z 


ii 

B r 
1 




4> 


■5^ 

^ O 

"S 2 

S 

’§ s 

5 .2 

•C M 

O g 
- tr. 

£ 


iD 

CO 

Ci 


8 

c» 

n3 

o 

<n 

-o 

■'J 

> sT 3 

6^1 
% ij 

c o 

^ CL 

^ c? 

<«3 C 

.y *2 
8 <« 

o% 

“I 

o 

^ e 

i2 ^ 


8 

.2 

S3 

c 

b/) 

8 

•o 

o 

<c 

u* 


ii 

«c 

-a 

s 

E 

2 

Si ^ 
c ^ 

be ^ 
^ — 


#. « I t; o .* 

< p > e *55 »<H A *> V 

S *5 S '®! g | 

Is'®. jT £ S'-s ^ 


l|i|E.il'l 

W^O •'OG 
« ^ CL 2 ii ^ 

Q ■= -5 g o 2 « 

■“ ■ o 


•C -£ 



I 

«9 


o o 


• £ - o 


<=^ oT 
c 


(2 


. s. 


o ^ 


c 


CO 


§.« 


la - --I’K I 

i J 3 o-ilB-g 

> M Q ^ 

: S o- .r 


(C c 
u »a 


3 


o •’’^'S 


V 





— -S O — O 

e « "G u 
X >>^ G 
o -G O cH O 


G 

•G ^ 

3! 

"P 3 
^ cr 


"* s 

^§.■8 
o CC 

«-a 

w 2 

S w 

11 “ 


w 

0 

•o 

Si 

4> 

1 

3 


a. 

8 

o 


& «3 

bs 

i s 

n 


CO 


CO 

C 4 


CO 

01 


I 



SCH.] 


489 ^ 


The Tariff Act (XXXII of 1934) 




4900. 


The Civil Court Manual (Imperial Acts) 


[ScH 


o 

« §* 
•a *0 

C3 

♦2 

O 

i! O 

1$ 

2 - 

3 

aii 

Q 

S 


o 


TS-S o 

2 Si 

4> O 
t2 pjC 

- « g 

Ji 2 

S 

c 

«.> v« 

a 

Ph 


(Q 

B 

b> 

3 

pa 


J3 . 

•- &■ 
•- S 

u o 
M-O 
-.-Q 


•= W) 

L5 •- S 

^ TS 

H ii 


3 

■3 

Cm 

o 


•o 

c 

c/> 


flj 

£ 


e 

'f 

> 

z 

o 


pa 

c/5 


w 

4-» 


c» 

i 

z 


O 

5 


O 

s 

c/5 

H 

O 

D 

Q 

O 

g 


u 

< 

S 

0^ 

< 

Z 

Px 

Q 

§ 

nJ 

< 

o 


X 

y 


4> 

pc. 


a 

g 

■J3 

> 

t3 

c4 


C 

0^ 

u 


t> 

Q. 


l> 

c 

> 

4> 


O 

€ 

• 

&« 

A 

0 

0 

© 

lb. 

8 

<9 

< S 

0 

0 

0:S 

b« 

per 

1 

> 

‘C 

4> 

•© 

Rs. 

per 

lO tr> 
<0 CO 

: bc 

© d> 

^ CU 
CO 

• 


<9 


: G 

• 


> 





o o o 


o> ^ 


o o o o 


CO ^ ^ 


o © 
o © 

04 CO 


o © o © © 

o © CO ^ ^ 
CO eo «« M ^ 


8 

'O 

c 


^ V3 

41 
-•" u 




tI 

s.g’ 

s 

dJ ^ ^ 

o o -5 

^ _ g 

£ ■= .£ 

^ 2 -l2 
V 3 h- 


• 4J 

c 8 

o ^ 

U 4-» 

k ^ 
^ c 

C© U 

^ c 

o U CO 

s 

® ^ w 
«' w V 

k © > 
.S fi © 


(9 

N 


c 

4> 


4> 

Q. 

© 

. Cl 

e M 

w V 
4> 

© ^ 
04 _ 




Er 

"O 


4J 

c 

' M 

<9 

N 


c 

o 

41 

1^ 

<j 

a* 

e 

• wm 

•o 

d> 

4> 

4> 

X 

O 

w 

o 

c 


c 

4> 

4) 


4> 

CL 

% 

tc 

a 

o 

C.) 

X 

4) 


1 

bO 

"o 

O 


o« 

<9 

C 

d; 


a 

<9 


C9 

kn 

"o 

<J 


s-slZ 

“ a. o, 

b£ (4 (« 


■s 


a 

a 

Vd 

U 

4> 


3 I 


CO 


« -O 


%/i 

d> _ 

H'z ei ffl O 

S:"S- 

c © 

66 


-iJ H « 

9 S 0-3 

aj fell 


c9 «-« 


►S o O 5 


oa c» 


jS 

(9 

> 


d) 4 o 



O 

CO 


SCH.] 


The Tariff Act (XXXII of 1934) 


4901 





4902 


The Civil Court Manual (Imperial Acts). 


,[ScH 



•— o 

^ 2 K 

o 0.5 

i> 

^ pg 

i 


»o 


<« ^ 
s 13 

& 


t/i ^ 

«■§ 


'5 S 


3 

•O 




"O 

c 

c/3 


o 

It 

rt-o 

z 


5 


z 

o 

H 

O 

(a3 

V5 


"o 

«i^ 

w 


s 

z 


O 

2 

£ 


£| 

o 

S.5 


c e -s 

V . 1> 

u g <; o 

o o 

cu > cu 


Bill 

u ^ o ^ 

^ k4 ^ 

V 

Q. > cL > 


'S e 

i:! o 
tn 

CL > 


|S 


o 

(i 

> 



0 -3 

0 t3 

0 

0 'O 

0 *3 

0 'g 

O'g 

^ _ . -, 1 r 




g 

»-< 

»• g 

rt 



« # 

c B 




9 

B S 

■ 







8 S 


# 

# 

k- ^ 

« » 

« 

» 

k- -2 

s 

• 

• 

0 ee 

« * 


9 

9 

0 <d 

9 

9 



CL > 




CL > 




0 TD 




0 ^3 




04 




04 


• 

# 

A 

1 

• 

• • 

• 

# 

9 

• 

p 

« 


p 

• • 

# ^ 

• 

» 


9 

9 

4 


B 

%} 

hm 

p% 

p 

w 

5 k: 

p 

g 

• 

B 

B 

V 

kfl 

B 

im 

u W 

9 

a 

p 

g 

9 

g 

9 

s 


0 

0 

0 

c 

0 

s ^ 

d> 

a 

4> 

0 

0 

13 

> 

•3 

kp tc 
^ *3 
CL-fi 

Sp 

13 

> 

hm 

0 

5 

•3 

13 

> 

3 JS 
*3 bo 
w ^ 

hp 

p2 

13 

> 

c 

0 

13 

> 

W 

0 

g 

> 

k« 

0 

13 

> 

(9 

■ 

•3 



g 

A 

CL M 

• p« 

•3 

g 

•S 

•3 

g 

•3 

g 

g 

t 

^53 

> 

& ^ 

9 

a 

8 

9 

g 

0 

k/ 

g 

S 

C 

is 

g u 
4> •£ 

9 

g 

S 

« 

g 

8 

• 

g 

8 

9 

g 

0 

0 

1m 

0 

CL 

Cm u 

kp 

CL 

kp 

0 

CL 

kp 

d> 

0 . 

kp 

o. 

g.2 
0 JS 

kp S 

ij 

CL 

fc- 

CL 

k* 

CL 

w 

CL 

•0 


lO 

0 

0 

40 

0 

UO 

ir> 

0 

m 

04 


04 

CO 


04 


04 

C4 

CO 

04 


V 

3 

3 

4> 

> 


3 

c: 

> 

Gd 


-5 

« 3 t/ «/ 

S c 3 3 

Sf e c 

«j > tj o 
> > 
JJ o o 

(X. o(i 


O 

3 

C 


3 

C 

i£ 


|y 

Si I 
.ii g 

tm 


C 

3 

3 

t> 

> 


c/> 

1 

Lp 

O 

>H 

•a 

-a 

3 

■§ 

V 


o 

e 

N 


c/> 

•2 

cd 

s 

t> 


<s e ^ 

S B <j 

3 s< 

§i 

--I 

o Oy 

Lp 


3 

o 

C 


<j 

i> 

CL 

in 


O 


:3 « 


^ - 

(2 


o. 


C 75 V- ’ • 

■g.^i'i 


bo 4 ; 

3 

SeT 


3 

O 

U 


a :- 

T3 5 2-^ 

e 

^ tT 

52 .S 

O ® 'S 

pA 4J <9 

0 CL*" 

p. 3 

•3 

S V) 

J3 iJ c 
.. ^ «c y 

ti> 3 -t; pg 
•> p. £ c 

1 

— .3 

<2 e-3 5 

C5 C 
^ C <« 

H 


w 

a 

*c 

B 


Op 

<^ 

ifl 

6C 


•3 

C 

r O 

S2 
^ B 

Cui 


,S'S 

c 

!2 CL 

l-S 

C 4 ^ 


c 

o 

CL 

<d 

C/3 


o 

:S 

o 

o 

c 

S 

u 

o 


O 


‘3 

C 

o 

V) 

V) 

U 


Cs3 

kp 

b 

o 


c 

O 


u 

g 

g < 

p« 

. 










o 

Im 


krf 

3 

(i 


e 

&> 

U3 


o 

e 

o 

g 

g 

e 

g 

’5 


4> M 

CL 


Ul 


s 

o 


g o g 

“ »s •rt 


•3 

g 


g 

O 

6 


t3 

Si 


O 


a'S 
13 «= 




o 


1m 

3 

2 _ 

bo 2 

' p4 
» 
o 

o 


1 5 

a o C E a •Tt 


2 

3 

g 

pt 

o 


g 

§g 


13 • ,.2 !o 2 ^ « 


u • 

§ ^ 

is (d 


d^ 


c 




U 


o 

CO 


tn 

CO 

S- 


M 


»* 



*»« *** 

0 

0 0 

0 


M 

CO 

CO CO 

CO 

CO 

CO 


Cd 

eo 


SCH.] 


The Tariff Act (XXXII of 1934 ) 


4903 


c S a S c S 

8 g S u 8 g 

4 > ^ O ^ 

CL > CL > & > 


2 -^ 


o*a 

C€ Cd 


0*0 
^ cd 


S g S § 
tj-i b 5 

o. > o. > 

©"S 

M <d ^ 


& 

*21 


c 2 a a 

828282 « 8 g«g 


sssas 


S.? S .2 S.^ 


0*0 0*0 0*0 
cd (d ^ 


0-0 0 ^ 
w <d ^ cd 


-s I «s 


H 

1 U 


Id 

> 


Id 


c 

«,> 


CL 

ir> 

c« 


s 

4 > 

W 

(d 

Id 


a 

u 

C 

CL 

S, 


a 

o 

Im 

Id 

> 

•n 

<d 


C 

4 .) 


in 

a 


B 

4J 


Id 

> 

T 5 

fd 


6 

V 

w 

4 ^ 

CL 

i/^ 

d 


6 

0 

% 

5 U 

# 


a 

c 

• 

a 

0 

b 

0 

c« 

% 

a 

0 

ft 

a 

* ft 

0 

Id 

> 

0 0 

u ^ 

a'-a 



0 

-2 

"!d 

> 

0 

1 

tM 

0 

Id 

> 

Id 

> 

Id 

> 

Id 

> 

Id 

0 *** 

ft 

B 


-0 

Id 


Id 

Id 

•9 

cd 

e 

« b 
^ t 

0 

j- 

c« 

a 

e 

0 

A 

e 

Cl 

• 

C 

0 

9 

0 

0 

A 

C 

0 

• 

C 

0 

0 

jj 

D. 

b ^ 

CL 

ce 

1 

to 

u 

u 

a 

u 

IM 

0 

a. 

0 

J- 

CL 

Im 

Cl 

CL 

0 

Im 

0 

CL 

0 

Im 

a 

40 

Cd 

0 ^ 

(2 

40 

lO 

Cd 

m 

c< 

iO 

Ct 

0 

0 

to 

m 

Cd 


3 

C 

I 


4 .) 

o 

a 

ij 

> 


V 

o 

e 

> 

Cl 


V 
SJ 

c 

V 
> 
o 

0 ^ 


o 

o 

a 

o 

> 


o 

c 

o 

> 

Cl 

Pi 


o o 
9 9 
C C 
O O 
> > 
o o 

CdCi< 


Cl 

9 

1 > 

> 

OE^ 


O 

9 

C 

O 

o 

Cd 


41 Cl t> 

9 9 9 
C C C 
o o 
> > > 
o c> o 

pipispi 


o o e o 


. 

Cl 

•5 

S 

o 


Id 

c« 

2 

Id 

C 


d 

m 

Cl 


B 

o 


Id 

1 ^ 

9 

Id 


o . 


a 

§ 

I 


*J 3 S 
W UJ 
Id ^ 
Cu ^ 
9 

•Jd'^ 


O 


C ^ 

'g 3 

E u 

Cl 

CL ^ 

Q. Id 
C» bL 

cu 


o 

u 

Id 

CL 


6 

6 

Is 

CJ 

CL 

2 % 

rr* «JC 

I > -W • M 

.5; ^ 

1 - 8 ^ 
S-S p 
0 ^ 2 ?' 
4 'o 


fd 

> 

hs 

c. 

Id 

c; 

H 


Ed 

c _ 

|.s 

o g 

Cl ^ 

P2 


o 

a. 

S 

Id 

U 


a. 

</i 

o 


Cl 

C 

o 


&■ 

o 

a 

cu 


. 5 o o o CO 
< w - 

5 s.*-- - - 


§ fc' 

Id 

o 


r:?* -9 

•9 LI 

I "i 

<3 'c S* 

S -9 


Cl 
• .52 


^ I 




1 -^ 

Id 

-O^ 

9 -^ 

•c a ^ 

jS-se &■? 


2 c? 

> g 6 

5 -c 


5 o-‘ 

O <d 


o 

c 


CL 

Id 

o 

c /0 


o 


CL 

Id 

o 


1 

fc- 

-9 

c 

9 

Id 

•9 

C 

Id 

2 

o 

o 

3 

. O 


CL 

Id 

O 

c/> 


rs 

CL 

o 

rs 

o 


3 

u 


Id 

C 


C 

Id 


O 

«f> 


s 

o 

o 

CL 

B 

o 

u 


T 5 

C 


.s 

•S - - 

ci.^ o = 
■ 5 ;-C 

•S ’C ^ 

_ 5 


o c 

O ;» 
O 
CU 


Cl 

-o 

c 

Id 

U 


•9 

O 

*cs 

o. 

Cl 


O 


8 S’ 
S- a ■§ ^ 
S.-^ 2 g 

bo . •'* 

c ^ 

•9 Ji «> - 
t; *5 c i 3 
o i tS 

s*aj - 

i-^ . 

bc o ^ 

0 ‘S o 

2: 60.9 O S 

^.s s ^ 
" I S 

- S “3 


•b 

o 

.s 


o 

cc 


a 


Q 2 


o ^ tf) 

^ ” c p. 


o 

o 


. 2 * c X p. 

— S c o ^ 

I s-a S 

o b “ ^ o _ 
o cc v 2 ^ ^ 2 

j 2 5 ! Ji c 

” 5 •- *-9 S C 

. g.S^ S 2 

J § g- 6 o 3 -o 

0<5 bJ 






cn 




tO 



Cd 


'**’ 



•“-M. 



Cl 

e4 

ei 


CO 

CO 

CO 

CO 

CO 


CO 


CO 

eo 


CO ^ ^ 
CO CO CO 


4904 


The Civil Court Manual (Imperial Acts). 


[;SCH 


i? 

> 3 

Si o 

p ^ 
>H ^ O 
3 Ct-S 

Q 2 


•S 

^ -o o 
«.> o ^ 

IS -c y 

2 *"i2 
.22 3 

« _si S 

•.fl o 2 

g-5 ^ 

2 

Pm 


B 

CO 


-O .J 

«/> ^ 

■■= S 
•C.2 

«a 

< 

g 

JS-o o 
D^-g. 
c 

H i2 


>> 

3 

•O 

O 

•w 

<« 


-o 

e 

ft 

c/5 


2 ^ 
= .2 


Z 


u 


&> 

2 

« 

2 


o 

2 

2 

4.) 


<3 


■a 

« 

? 


a 

s 

tr> 
f- 
O 
D 
Q 
O 

2 

23 

H C 

< 

< 

tc 

0u 

Q 

§ 

< 

o 


(O 

a: 

o 


c 2 g 2 

S ^ 2 

w «2 u .2 
u O 
a. > CL > 

^ d <0 


i; 

<d 


i *53 
^ >. 


M-n 

•a 


O 3 


_ 3 

7® *5 a 
H 5 o 


4> 

M 




C 
O 

S2 
^ <« 


bo 

e 


u» 

.£: 

u 

15 

2 


k- 

ts 

i'2 
i3« 


O J3 ^ y 60 _£- 

«"'Sas'i 3 g«*c 3w 

*2 d 2:a'o -53 3 J 

4, > 4> ^-2.3 ” - 

-s rt w SjK g 

H X g-j3— O 


X 


Si 

g 


o 


.2^ 2 
^ t« 




.S3 


V 


2*0 
§ 2 
2 B 


_ 
pp 


?'0 


.*1 


s 

•2 

> 

t9 


3 

o 

k4 

cu 

d 


2 

O 


> 

C 

o 

o 

t-» 

o 

o. 

% 


1) o 
♦2 S 

X 

o 

•2 •S 

'f S 


T3 


3 

D. 


4,} 


</> 


<J ^ 

S 2 

c y *• 
.2 

•'1:1 


s 

’> 


S <5 

3 


H 




^ 2.2 


O • 

bc o 

Im 3 
^ O 
D. o 

|t 

rt S 
a X 

S_g 


ti O _C t3 
^ g u p 
o .S 3 b 

2 5 

- s gl 

:5i 

2 6 


u 

I 


to «o 
•H to 

US i3 

“ bO U 






.S J ^ 

2 $-.2 ■» 

2 


•3 c» o 

^ CL O 

^ i - 

^ c ® 

•S 8 
■S c g 
pa g J 

^ (3 w 
.Scr: o 


.a g v"B 

§^•1 as 

** £3 ts 

-S^ N 

IS jy s 

f.2.g S 

St “I 

jg 'O ^ fi 
H 


3 

C 

> 


3 

3 


4^ 

> 

U 

«,> 

o 

£ 


4> 

u 

1 ) 

o 

w 

Qm 


4> 

> 

•Z3 

O 

1> 

o 

£ 


o 

w 

# 

• 



V) 








b4 



3 

O 




o 


1 

C 

O 

bo 

a 

•o 


%m 

<J 

4> 

c 

o 

bO 

C 

• S ♦ 


•3 

o 

> 

•3 

C 

<s c 

§a 


2 a 

3 


X 

r4_ Cl 
^ <o 


CL'S 4J 

aj t/> 

W L-» *3 
a. o g 

!a^ V ii 

^ tr> ^ 
S 3 w 
<« O 

•G ^ ^ 

s.“ s 

«« ^ 

Lrf I/; 1^ 

O *3 O 

1^1 
• ^ • M 

U« Ph 


21 

a 

"3. 

«/) 

-a 

D. 1 
CL I 

• « <A. 

•3 

P’S 

^*3 

_|S 

SS 


■2 2 
u ^ 

2 2 . 
o 

o M 

S-5 

o V 
X 

o 

e w 
o 

c 


3 O 

c 
e 2 
o-S 

•^1 

I! 

c o 
o c 

3 

3 % 

§ S 
•3 
O o 




w 

O 

2 


«A 

t> 

X 

o 

M 


d 


1 

2 S 
« « 
^ 2 


§>« 
c S 

<9 3 
SCO 
O e 
bn <« 
. 2-2 
.2 <; 
5 S 

g a 

5 B 

3 -O 

•e o 

O^ 

g a 

J-^ 

3 S« 

t i 

en 


Cf 

d> 


CO 

CO 


CO 






c c Nf — 614 


A.CT (XXXII OF 1934). 


4905 


a B 

• O O o 

4 LJ 


g 

Sags .? 

O "O o ^ 

M (1$ 


.2 

> 

9J w 

-g 

« ^ 

Srt a c 
C «— “= Q 
C "o « — 

« J= c 1- 

«j O O 

> > cx 

• — 1/ 

Um C/> 


g.s 3 S y s 

W.S'O s 3 &) 

iS O fl u. 

^ c « o 5 e 

C ^ 

T3 *-* .a 2 ^CO 

- ^ -5 -i _.5 c* 

rj ^ — CI.T 3 

£i t vA 

CO g -g *5 _ 

S 13 g " 
C Sw s 


c o -s BZ O 
2 ^ - o -i: 

C 5 ^ If « c 

s.s :ro 

;! -g . S rz: 

^ w aj ^1. -.2 ^ 
^ rj u- O -^2 C 

e 2 — 3 

S . e ^ lT 3 
c 3 o S 

^ ■= 2 -o .S « 

2- 3 'c ° Sr 
_ X ./, S’ 

V o 
^ _o S_ 4* X 
c 3 £ 2 r 

4> ^ e 


^ 53 

W 0 


e 

•o 

c 

0 

C 


<9 

4 

# 

:iS 

Cl 

e 

c* 

E 

<9 

C 

0 

£ 

V 

c9 

> 

0 

w 

bc 

V) 

Cl 

0 

f9 

a. 

ct 

0 

tC 

*5 fc- 
g. 4j 
P* CL 

Cl 

m* 

0 

J3 

0 


«9 

0 



■ ^ 

0 

tn 

CO 

u 

1> 

w 

l/^ 

Cl 

G 

0 

v« 

0 

g 

<75 

<9 

2 

'S- 

tA 

Cl 

Cl 

c 


C 

Cl 



X 

<9 

0 

r? 

<9 


*rt 

0 

w 



i: r 

o 

25 

•£ § 

n-^ 

® o 
(/) 

3 X 

o 

JD 

4.> 

•B ® 

O S 


•*-» Cl* 
u ^ 
</> 

^ ci 

H -22 


12 
2 ^ 
4J 

1m 

a- 

O’ G 

.2 

*«4 

5k ^ 

s* 

i° 

(/) 

W s 
i: "5 

w 

o 2 

^ S 

« s, 
04 : 

5>*. 

^-» M 

3 

♦ J2 > 

Cl CJ 

s ^ 

« g 
- « 

Cl CO 

H-is 

k9 

O 


• -* 3 c ^ c 2 ^ 
^ »-^ O cd C9 E o 


0 AJ 


c £f 
^1 

ii 

^ e 


fcr V 
C "D 

^ S 

s c 

J S 

o 


35 3 

53 ^ 
c -o 

-§ ^ 
-i 

J.E 

^ ^ g 

^-! 5 

i 2 5 > 


c ^ is 
o ^ 
. X 


c> c> » •*« 

^ ill 

fa 


Cl ^ 


6” C “ 


-J= O 


O — O 

^ c^ 2 ^ 
»-• •_ 

1 “ I ° 
I [ -ii 
« 2 

c 35 

-g E o .2 

.S ~ 2 o 
. S i: g 

r 6’= E 

o V n 
■'■• -c •__ 

= ^ •= ^ 

3 bi: o , , 

- c c i 

S'i 14 

3 ^ 3 Cl* 

^ “5 ^ "3 
p« « c v 5 


CO 

3 

--0 


-2 S 

11 


» *< I 

S 

2 Q. 

c i! in 
v ^ c< 

— s ^ 

<d 3 

^ -3 2 

^ E 

g 

i « E 

s r ^ 




.s s 


§ s 
U s 


a, 

^ c 
c: ^ 
“ X 
c^ 

2 ^ 

c ‘5 
3 jo 


33 33 

S 2 
|-d.^ 

C ^ 
W- C<“.^ 
cn . 


6 J Cm «-« 

0 o o 

c« ^ 
O AJ 
e -C 
® c5 ^ 

(9 

o (9 ^ 
-JT C 

b > 

^ <9 

^ a ^ 

^ o c: 

•n ^ 

§ D C 

3-^0 

3 ^ ^ 

r 3 'C • = 

- X C 

2 r^ 

2^0 c^ 

M * V 


‘ CO 

♦ 


Si 

0 

Cm 


O'. 

2 


<3 

* 


0 

kM 


C» 

u* 

’f 9 

<9 

D 

C 

fci* 

0 

Cl 

X 

0 

0 

e 9 

0 

C 


u-« 

C 9 

H 

*0 

e£ 

«9 


0 

4 l 


A 

c 

k* 

0 

1 

-a 

c 

<N 

Ct 

•✓» 

0 

Cl 

<>« 

Cl 

jG 

c/> 

0 

p» 

'.a 

CL 

53 

^ . 

Cl 


^ c 
C o 
O pA 


.'Jl u^ 

0 

Cl 

</> 

0 E 

E 

C- «3 

2 

5 

k. c 

«N 


Cl 

C 

G 


•1 ^ JS 


c c 
^ ,b «-> 


to 

CO 


4906 


The Civil Court Manual (Imperial Acts) 


[SCH 


o ^ 

•B*g o 

S ^ 8 

^ o a 

g gg 


1'-^ o 
_2 o 

0^5 


t/i • 

S' 

s§ 

U 



si 

O 

a-Ti 
a. > 

o "O 
— re 


'SBcScSfiS 

sgs|sgs| 
s-S fe-S s-S fe-a 

a.> a.> ci.> ci.> 

OTS o-^ O’? 0-0 


s-s 


cr j 

Is 

^5 


H 

UK 

O-i 

z 

< 


CO £J 
W o 
erf '5 

H ^ 
U 

< a 
u, o 

.g ^ 


><! a 

Z^ « 

Oq T 
■ 

U 3 ^ Si 
c /3 ^ 2 

z g 

H-4 > 

c<) PS 


o O. 
c ^ 

M iO 

^ e4 


> NM 2 t) ^ 

V c« 
c/3 



2u : 

Gg 

s< ; 


g o 

JS 

.=i o. 
o 

u 2 

^.S 

^ e 

S “ . 

— c s 

u- 3 
O -S J5 
D. CL, 

iy o 8 
f* -S -c 
i; Cl. cu 

• mm \m 

- P 3 

(Q t/i 

^ §-:s 
3 I 2 

cT S c 

.i s 
-2 

“ I § 

.2 «-n 
2 5“ S' 


od 

U3 

a 

^ o 

-J a 

a. 

c/> ^ 


$ 

c/5 


B ^ S 


w ^ 
O C/3 

gu, 
^ c: 

S _2 

••ar 

pS 

13 g 
-o .£ 

M ^ 

X c/3 


CO CO 
CO M 


JS 

'O O o 

5 ^ ‘C 

eg 

.S’ 

4/ .V 

S ^ s 

c <« £ 

- Ji ^ 

S C-5 * 

3 ^ O 

'o 

tc o 
• ‘S ^ -s c 

c ^ 8 

S-® tJ>.S 
. S-3 c ^ 

tJ i- c ^ ^ 

g'ija c ® s? 

^ jy e-- 8 8 

*i w) 2 .£ fc .5 

■Si-S § . 
a 5 c« w .re 


o Si 

8 S. 

aS- 

1^ 
S 3 
E ■« 

“ X 

W <> 


^ O 

^ S* 

II 

S-. , 

n3 O 


# ^ 

0. c 

u 

0 


a> 

• s 

0 

0 h 

CO 

<-o 


&. 


ftre 

M 

to - 

0 






2p2 S ^"3:§ 


e.| SS5 

(-1 ^ tu 


lll 

b b-g 

X> -A ^ 

» o ^ 
aS oi 


o s 

O 6a 

-sJ 


U^ 

# 


1> 


8 

bo 

6 

'1 

<c 

0 

E4 

p 



f3 



0 

0 

•XJ 

tX 

0 

u 

«s 

S 

0 

0 

C3 

*s 

2 

0 

8 

S' 

A 


h0 

I - 

4 .* 

J 


S 

mO 

g‘ 

ji s 

€> 



73 

- 

0 


CO 


o> ^ 

CO CO 


SCH.l 


The Tariff Act (XXXII of 1934). 


4907 


H 

< 

S 

o 


< 

CL, 

O 


hS 

c/3 ^ 

b3 

CO 

UJ 

ic 

H 


o 

3 

C 

o 

> 

cd 


Cl. 

O 

to 

CO 


Q 

>r, 

< 

iZ 

o£ 

O 

U 


CO 


•g ^ 

J 3 2 ^ 


CO 


^ SJ. 

o 2! 

M 


«o 

CO 


CO 


o 


C 4 _c Cl 

^ O ^ 

O C <y> 


lALS. 

Free 

Free 

Free 

Free 

gg 

^ 0 
& > 

c 8 

tj V 

& > 

S G 

1> V 
^0 

a« > 

A A 

gg 

0 

0 4Q 

CL > 

c S 

4> 4> 

-1 
o. > 

• • 
c H 

0 V 

!:; 0 

£.5 

• 

gg 

;:: 0 

CL > 

per cent, 
valorem 

cc 

LO 



0 ^3 

*-• 445 

0 ^3 

0 "3 

4lJ 

0 "3 

0 *3 

M 3 

2*^ 

0 -3 

0 *3 
« <« 


e e 

Or > 

o -o 


U3 





0 - 

S . 

• • 

4 


< G 

a s 

6 8 

8 


Sg 

0 V 

g 0 

S - 

<,> 

# 

c/^ « 

"<3 
•3 > 

4^ 4^ 

4^ 

Crt 

Q > 

> > 

> 

z 

S'S 

3 

• 4 ^ 

-3 -3 

3 4 ^ 

"3 

4 ^ 

0 


s 


<c 


c 

o 


i> 


lO ^ 

^ S 
K l: 

« 1^ » I 


0 

c 

c 

%} 

c 

« pi 

s 

w 

u 

to 

»U} 

0 

CL 

J- 

Q« 

k« 

0 

CL 

< 

m 


m 

A 

d 

d 

d 


c e 

ij o 
o u 

o o 
O. Cc 

in m 
d Cl 


c 

o 

cu 

iO 

d 


» 

X 


c t> 
3 3 

c e 

O C/ 

> u 


3 3 

e e 
^ o 
> > 


Cu 

•7 ^ 

hS 

u — 


H e 
< g 
P u 
a. 

in 
d 


fc.»> 

0 — _c 
2 he 

CL-C 

X> JZ 

^w> 

““2 i« 

Urn 

« fc 

b ^ 

0- U 0 

> 

^ G > 

Rs. 

ichc 

!G C «-> 

•s L> ^c 

D- u 


o 5 


o fc ^ 

C CL ^ 


o 

CL 

ti 

a. 

i> 

e 


o 

a. 

c/) 

V 

CL 

O 

c 


B 

9J 

4^ 

> 

-a 


c 

u 

u 

a. 

m 

d 


8 

<« 

> 

•3 

4C 


c 

o 

u 

O 

O. 

in 

d 


8 

(m 

•3 


a 

8 

t 

CL 

iO 

d 


o 

<; 

ii4 


E 

o 

n) 

> 

•3 

C 

S 

b« 

o 

in 

Uh d 


c 

c> 

c 


-o 

o 

tc 

• 

o 

CL 

t/i 

0 

• -* * 

1 -3 
^ o 
^ o 

•S S 

f 

gg 

3' I 

b« 

o £ 

V? o 


O C 3 O 

B_ 
H ^ 

tf> 


Q 

O 

O 


o 

1 /) 





"3 

« » 

^ • 


0 






'C 






CL 







Cm *3 


> 

0 t> 

Iv <ZS 


c 

fc'C 


0 

^ J 

~ CL 

0 

0 

0 

v» 


w 

0 

hr t) 

C .22 

s 

rt 

c 

3 ^ 

-O 


tc b 

k^ 

0 

k. • 

•n w 

0 

5 s- 

a = 
U'B 

G 0 

;3 g 

k« 

0 

% 

'Jo 2 

L.* 

0 

k« 

rt ;i 

Q. V 



0 

C) 

0 

0 





Q.2 

> 

> 

« 

> 

w 

3 

iJ 

3 

l> 

3 

♦ p 

p « 

0 



0 

c 

G 

e 

» 4 

< il 

0 

U 

<J 

C.^ 




0 

0 

c 

0 

> 

> 



^cu 



c 

k* 

cu 

k« 

cu 

1; 

c^ 

0 ^ 

X 



e 

<.» 

> 

CJ 

cd 


< 

Ch 


-o 

e 

o 

-o 

o 

o 


^ o 
^ 5 
c V 


V 3 


3 

U« 


•3 2 

3 u 

:2 2 
3 

M c 

n t 
u o 


o 

o 


3 

bL 


3 

CL 

-a 

o 

o 


o o a. : 

S- 

3 

2 s I 

^ r> s 
Sfl-g 

II" 

-i ^1 

T 3 y 8 
a 

b bi^ -5 

^ c . 

•3 ^ c ST 
C o .3 

3 ii -3 ;3 

c- ^.S S 

Q.-0 ^ 

ri ^ if 

o - <= a. c ^ 
w o 
--SjSs 

“C 3 •— C ^ 


(C b* 

o 
c _ 

4^ 32 
4C 

o ^ 

a ^ 

2 O- 
•T3 

« s 

^ he 
i/> c 

s-1 


.S ^ 

w 

O O 


|i 
» 2 


-o 

u 

<Tj 

o 

u 


VI 


32 -p 





3 

3 

0 

3 

^ -j 

tc 

CL 

3 

i§ 

0 

CL 

§ 

« 0 

0 - 

1> 

s/> 

*0 

3 £ 

Q.^ 

2 
p k 

u . 


w 

JC 

’S 

0 

0 y 
P -G 

w 

0 , 


a^ ^ o 

*3 • -fcj 

§ c-o 
o S 
8 § 

4 « tj O 

O 


o 

e 


4d 

o 

2 

ts 

•3 

c 


-o 

li« 

o 

CL 

J 

j2 

3 


L- 2 

o 


he u 
C 3 

"O 

^ 3 

U 

-‘B 

§■ ^ 
S.^ 

■5 2 : 

a. 




t> 

CL 

n 

CL 




o 

ii* C C 

3 _Q ^ 

U.<— "j? 

TS^'g > 

Sc: 

2 ® u 

a J* ^ i 

g o - 
ii; 

o he 
CL C 
O ^ 

c 

rt ti = rt ^ 

■= S'a-S'" 

> 0 'i § 5 


U > o 
^ — . o c 

S S 4 J 

o '5 g 5 « 

G n V? o 

-S b- = ’S 

,8 o 2 
- = O tT y 

5 i> r-H CL - 

3-S c 


4^ 

k« 


e/% 

3 

*0 

« 

ho 

4 ^ 

k« 

4^ 

hr 

c 

0 


0 

^ V? 

CL 

3 

3 

u 

w 

tM 

V 

“ 

g 

fZ 

% 

3 

k^ 

3 



0 

CL 

4 ^ 

*2 

3 

Lm 

.Q 

4^ 

c 

w 

G 

0 

3 

_w 



o. 

cu cu 


s- a 

J:' • - 

-o "P vi 
1 j " 

fc ^ o o 

1'^- = 

a. ^ rt 


^ 2 

hr . 
n ^ 


3 

o 


L 


^ c c 

^ S.^ S 
^ t f 

2^ s-J 

“* cu 


o 


^ ^4 

o o 


o ^ 

♦f ^ 


d 


CO 


in 


<3 r^ 


d 


S2 :? 


4 : :i:^ 


.S-S 

g.c 2 

of 

i § 


d 

^ G 

gg 

£f o 

C 

3 'S 

2 4^ 

C JS 

o ^ 

L> 


9" c 

CL D 

ho O 
C CL 


Ou a 

u 

o ’is 

v> 

10 M 

" § 

ho o 
c ^ 

■5 

o .S 


o 

^ s 

•w 


(4 S 
a "3 

“ -ii 

o 

S 

g 

I 3 


dJ 

o o 
C C 
4^ 3 

c '-n 
tu -3 
^ c 

d 
C 4^ 

^ -3 
w o 
C 3 

e"^ 

£ CO 
V CO 
> 

o V 

t^ 

^ C 
^.2 

-> 2 
^ tc 

w 

o 

2 



4908 


The Civil Court Manual (Imperial Acts) 


[ScH. 


Sm 


J=3 SL 
o Sr 

w o> 


v« 

- s 


^ o 

^ -o o 
o 

® CU ^ 
.S 2 3 

« s 

'c -H S 


gi 

a. > 
2 -^ 


gi 

^ o 
& > 
g’S 


C g 

-I 

& > 

2 -^ 


a S 

S .1 

o*p 

^ CQ 


•C -2 
tt <? 
(J 

< 

•3 S 
c o 

y G 

I H 


I- 


■S s 


T'W 

I «J 

t/5 . 

Z d 
O 


og . 

S-^- 

t*3 > S. 

d’s § 
S H s 


s5 “- 

03 «_ 
T '=^ • 
x^ ^ 

0^1 


L> ?: 

a< 

U3 

o. 

< 

eu 


a «« *2 JS 

o-^ gf 

■s ^ ^ a 

rt ^ «J U 

. S ^ 
•'J3 S a 

4 . 

^ o ^ o 
« -Q «1 

S =-' 2 '§ 

^ O- rt rt 

^ O <_j 

‘a._ t; 
"SS 

’G I Sf I 

g-|-| I 

Ph^ g-C 

^ g'-SO 

^ - 
«^.£ S2 

P V .22 rt 
= C 5 t3 

£ ■- G C 
cT-o « 

- w rt w 
< 


■ o >« 

t/i U^ 

"T3 ^ 
e 

bo . 2 

.5 g 

o *0 
£ C 


a 

g S’ 

.0 »• 


^ c 
J 3 a- 
o . 9 * bo 
O u c 

pG O 

a 'O 

2 ,S 

ij S3 

.s s ^ 

^ 3 -n 

«£ S^ 
2 ^ 

<-» O..S 
.. > y 


w w s 2 = 
o C1..2 

Is- IJ ^ 

^ J-D-- S .2 

f3 Q,^ w 2 

O VO ^ U w 

O- tS c^ ^ 

^ ^ ^ .S -G G 
c C 33 «* 

•9 V I “* ««'• S 

— 2 _^ ««'' &-0 *0 
.S > o g E >£' 
ca 


% t 

0 *0 

0 1 
* 0 - ^ 

bO ^ 
C W 
1 — 0 ^ 
^ O. 
3 c« 
•o O- 

.S C 


00 .-— H 
4 J C /9 

w ^ 
3 W 

•2 <-> 

Ph 4-» 
e^ 

■§ §• 

«n 3 
C ^ 

2-0 

5 

c . 


tf! ^ 
cd -x: 

^ G 
Ok 
Ci3 

3=55 

h'^ 
5 ■« 

s! 


Ob ^ 

• ^ 
^ o« 


o c o 00 

CO CO C4 


w ^ m to 


! 6 


03 52 r 
-c i:) 

«- Qp ^ 

- ^ S 

-E bo-G 


• « 
G 

O ^ 
O 


I 

I ^ 

S C 


M o 

•O X.-.-' 

J 

sf-g 

2 " " • 
a.g 
.2 ji 

a a. c ^ 
^ ^ ^ 




:t3 *3 ^ 

’ g-^*! 


v'3 

•- § 

. - api^ 

nD a. 

|i^ 

•fi -o 

*c w> 

S.S' 

'O'? 
4 ^ _2 
"G y‘ 

,t! S 


Sl 

8« 

'_§ Si 

•S g 

® S 


c . 
o z 



SCH.] 


The Tariff Act (XXXII of 1934) 


4909 




I 2 

I O 


^ CO 
VO 


• 


9n 

V) 


• 

M 


tm 

en 


<n 


A 

Cl 


0 


u 

fcF 

o*> 

W4 

B 


B 

^ A 


eo CO 

c^ ... 

s s 


s ?^ 

B (4 
<« C- 

w 

.3 S 
TJ P 


c ^ 
& 


g^_gw 3 CL>CU> 

3 l"t 33 >>c* 00 *^ 
On I O CU » 


c 

• 

s 

« 

c 

E 

• 

B 

£ 

c 

£ 

c 

9 

£ 

9 

c 

£ 

# 

c 

# 

£ 

6^ 

4> 

4> 

V 



0 


0 

9J 


L» 

4^ 

U 

4 ; 

u 


U 

w 

0 

u 

brt 

0 

U 

c. . 

Imi 

0 

u 
• . 

u* 

0 

« . 

0 

U 

• 

0 

0 

* 

h# 

0 

1> 3 

0 ^ 


B B 

O O 
O 


a. > o. > 

0-0 0-0 
o 


CU > Q- > O. > ^ 

O "O 0-0 0-0 
•-• flj ^ 


S.S ■ 


c 1 c 

S £ fe 

o. o > 

ST'S 

T s c' 

SIS 

^ > Q. 
i *0 fcT) 
S «J 
Ce^ 


£ 

W 

* 

£ 

4^ “ 

t-i ~ 

£ 

0 

c 

• 

u 

0 

fc 

.£ u 

2 

c 

c» 



> o. 

"S ^ 

o c 
c-^ 

b r 

h S2 

2-i 

m 


S-5 s 

I* I 

Si s > 

o ttj bi) ^ 

c C 

& 2.£ H 
o B o 

u B ^ fc. 
^ 

o-tnC a. 

m »n 

Cl ei 


.2 o 
c 2 

£! I p 

O k- O 


o 

c . 

B o 
B S 

= i; 

1 

•i'rt c 

S-TJ^ 

= C W 

o o 

-5.1,2 

*C ^ u 

?5 >r 2 
S42 = 


•— ez >f 
X oi i 


B to 
B C 

B 


is -O 


^ X 
rs 

it 3 
.> -o 


fi 

-s s 

fcc _ 

Z 

rS C 2 C 

^ -X 

'•^ Ir 


I 3 
'oj 

*o 5 

> I 
2 2 
« j 2 


c -c 


tr 1 > ^ 


* S 

— o 

i/> 

S 3 
.. 

C 
B O 

u 

-u 2 

C ^ 

<S c 
Cl • — 

■5^ 

■o "S 

4> ^ 

PJ ^ 

C^ w O 
cn rt ^ 
• c ^ 


3 c 
V 3 o 

O 

Ci S tJ 
_ 

5 u 
B'SiS 

o'? §. 

O 

g i « 

Ijs.I 

ffj •'IB 
Q, to^ 

O C^"0 
Q 0 > CO 

O ^ V 
4J -B 

rt £ “ 

_ w 

C 

« g s 

^ ei c 

= ^ 
^ CU 


o BjD-5 — 
c y o 5 ^ 

w 1 -5 

os^-§-s " 

ti ^ 4S -S 
B O ^ CS 

O C_k c-s, 

■ — • fc» ■= t> s 

w s 5 « "= 
S c.- fe c 

B ^ S fi- O 


o U5 ^ 

? °i- 

S o ^ 
o fc- s 
'B c^ -2= 
o ^ 

^ rt 

*B ^ B 
O <-) O 

2 3 e 


c o O 

s'® X £ '' £ ‘^■^ 

‘?co 5 Scof^S.O 
n ^ X o • fc- ^ 

^ 03 ®-g^ 

^ .2 - fc- "2 o 5 cu-^ 
^wBo^*OoPrt 

O « ^ Q, J rt ^ o o 

" S g-3-5 

I 'I I 5 S 1,^ 

6 <9 yCi O e^ w 


<9 ^ dJ 

g* « a. 

5i ^vo 

cT C O 
5 c o o ^ 

c 

fi -o 3 -O ^ 
^ c o <« O 

fl3 CN > b: 15 

^ ^-1 .^Q 3 
►S Si ^ ^ 

^ ^ flj U cB 

W- ^ U s- 3 

fill's 8 § 


B ^ E 

i -2 C B 

s^-s «-s 


^ QJ 

> ^ w CQ 

O . fc- O “ 

0 0 O -c «— 

“T- o O 

w o p rt 

rt< 35 o o 


2 3 2 2 i ? 


O w 


c 5 

•s^ 


I 

9 J I 

«J >^ 
^ O 


4^ :3 


3 ^ 
O Ur 

!£: 

-C » 


^ C bo 


IS 


(/> 

u 

=S u 
r: fi 
« 
CL 


t 

^ I 

V -a 

F^ u 

B M 
o 
b/: 

a B 

3 


B 

= ■? 
B S 
B 

w^ o 

a t 

u u 

L- ^ 

2 o 

« fi 


^ B <3 O 
o •-*(-• r? 

£ I & S 2 

> 1S!S.s5 

U V ^ V 
Ci « C i ~ 

S ^ . 2 « 5 

B ^ u _e _ 

B o 3 -5 ^ 

rS"^ l«^-^ 

?s S,c SJ 5 

£ ^-g S.C 

|l-?il. 

Q 2 ^:- - «r 


FW Fk 

c .S . — 

D. 1 > C 

e =ci = 


2 a. J, -2 

= g =■£ 
o £ « 3 


u ^ .2 u ^ 
L' O C -O C 
C C V c “ 

5 ,£.«=* o 
= • C Vi -a 

^-oZ ®'5! 

' =7 >-3 
« c< i ^ S 

G t, 'C ^ S 

-• -s a, a •^• 
O _ fc — c 

55 U "O SJ o 
r ?5 o B u 

S "O >* br 
= . C s 3 


fi -o 

F C 

B Cl 
ig Cf 

C LI 


2 . ^ 
^'Z 

C 3 f* 
C -o ij 
c 

o p " 

-s 

^ § c 

«/j c 

g ^ & 

"O c B 
B L» 

o GA 

B dj 
“O fi O 
O c 

'S P « 
S p .G 


>.fi.2 

‘u I G 
B 

’Co'-' 

fi U 

B G 

O .• G 
C= 


^ ir 5 - 


V u 


B o 


w «-5 W 
** U 

F ^.£ 


G 5Z^- £*■>•= =.sZ 

5 y^ ^ 2 £ '=^ 5 *^ 0 ^ 

^ ^ __ ^ ^ i_j •• " 

• • . • - ^ •ip' ^ 


I 2 ■“ 1 rr - 1 e ^ f -= - 
;^.’«.£ 5 w? 3 p £ .i 


C- B fi 


^ O V. fi 


4910 


The Civil Court Manual (Imperial Acts). 




C *3 

o 

• a V o 

2 2 s 

Q 2 


its 

o 

^-o o 
^ 2 « 

O 4> 2 

.a y 

ti ^ c2 

krt w 

— G 
4) 3 

•aT5 S 

2 S 



4> ^ 
3 G 


c H 


f ^ ^ 

o< 

C c/5 

wS 

ci3 

H 




#\ 




VI 


CO 


CO 

• 

'S 

c< 



u 

o 

w 

o 

CC 

M 



s 


s 



« c^ ^ en 
• • 
^ £L-G a>j3 cj^ 

o “ CJ L> 

a a> G go 

s s s 


• 

b 04 
<9 ^ 

^ a> 


■fi 2- 

bM O 


c s 

s b o 
*-— 2 

2*^ 


6| 

& > 
g’i 


si 

^o 
& > 
<0 


e a 

o 

^O 

S.5 

2*5 


V4 

o 

li 
- 2*1 
rt ^ 

> V ij 

xi:S 2 

t.SP 

tS 

§1-^ 
g. « u 


0'S 
2 5 

o 

'§£ 
•o V- 

2 

e v> 

o G 
^ e: 

<a — 


c > 
y 'O 

■G 

fiP • 

'S ^ 

c 

,2 S 

V c 
> CL 
m 

Cf 


a 

o 

k« 

•i'^ 

> u. 


a • 

D. 

a 


Sm 
<« * 

> S3 

^ CL 


S 

o 2 

CL 

O 

la 


s 


o 

OJ v> 

U 

or 

t: 


6 

<c 

3 

B 

o 

*<3 

> 

» 

2 

CT" W 
<« 55 
> 

_o 


■S s. 
*-• « 

i(2 

Si S/i 

“■1 

?> 


Si 

“ja 

C g 

Ci c 

S.'ir 


• C 

Wt v 

u 

's-a ^ 

ii tc <j 
m 


I-li 

cr , _ > szS 4i> 

*59 -a u J3 

« g.-^ 

Ou V *j O'.S 

58| 5 ?.a 

§:§ t; 
rJ -G c q S 

^ j ^c5 S 

iO 

d 


? o 

-2 5 
«.> a 

I ^ 

a 

s,^ 

%/> *<3 
c 'C 
§« 

P^ 

^ o 

u-. 

o rZ‘ 


-w G A : 

“ t' g a 

^ 4^ ftC a> 

^ c ^ 

l|§-i 

^sE:i ^ 

^ . b£)^ 

'^^•i-s 

^ c 3 s 

a:2 s bo 

fS O V 3 ’« 

t — rr « o ^ 

CJ O iS c ^ 

^ a. <^ 
g P 

8 1?^ "* 
^6 J .:3 4. 

3 Cl *3 o 

^ S i ^ 

S3 « V Ji 

— 8 3. 

i3|8>- 

> 


’^-o a 
t*H Js;0 


c i 

O s 

P ?3 

a 

tS *o ts 
•D«3 *S 
p Sa 
CL ^ 3 

vd <Q g 

* - - 

« O S 

•ff • 

? e 

{rf 3 to 

i{ « -3 

.X3 o .jj 

o gca 

A O-^ 

C S.® 
8 '« 


W3 

c e 
‘c ^ 

•3 ^ 

S f 

*2 it's 

•G g ^ 

p ^ o 

CL w 

^-Q n 

« I ^ 

S 

■S^-^ 
o g-o 

g s2 

•c ®''U 
-OSS 
45^ S 

eZ^ 

jy 2*C 

g 13 




SCH.] 


The Tariff Act (XXXII of 1934). 


4911 


«Q 

M 

CO 


9* 

Vd 

CO 


*k 

«fS 

CO 


<0 

CO 


«0 

CO 


M 

v> 

CO 


M 

60 

CO 


• 

«o 

CO 


0> 

CO 


.B 

P 

e4 

3: 

4 

c< 

J3 

4 

d 

-T! 

0 

• 

d 

JB 

0 

# 

Cl 

jC 

<J 

4 

Cl 

4 

• 

Cl 

4 

• 

C^ 

to 

4 


k* 

k« 

B) 

k* 


c 

B) 

k« 

a> 

k-* 

0^ 

1 m 


B 

o% 

k.4 

Oi 

<5 

¥•* 

C9 

M 

AS 


S 

M 



CQ 




AS 


c« 

mm 




^ § 

A > 
•o 


C S 

O w 
O csa 

a. > 

o -g 

c« ^ 


CU 

<n 

CS 

C 

c 

Cfi 

-i? 

a 

O 


Cl 

cs 


M'i 

.1^ 
c 
:3 


a 

u 


^ 
s 

V 


— JS 

o -o 

5-^ 

e ^ 

^ C9 

rt .o . 

CL, C 

^ J3 i 

to 

• f 1 


'^1 
V 3 

^t: 4> 

2r 

go 
60 
^ 4_J 

4^ % 

c 2 

^ AS 


Q 


^ ± 

i-f 

O 

> £ 
'S 

^ a.. 

S S' 

o c < 
c 

u <9 

S-ir 


O J3 

Mt 

c c 
H •^' 'n i! 

•C 4J «o *^3 

- i I-- 

^ L. ra ^ 

o £ r o 

c m o 
o 

li^ 


s 


<Q 

> 

•o 


C 

D. 


s 

a 

n 

> 

-o 

f9 


C 

b« 

o 

Cu 


B 

AS 

•o 


c 

u 


E 


> 

-o 


e 

c» 

o 

w 

o 

O. 


s 


C9 £ 


w ^ 

C - 

CJ ^ 

wp< 

fc 3 

'="1 

?n 


^ Z. 

o ^ 

e-M ^ 

> 

•u 

<9 


s; 

o 

> 


o 

cu 

•4c« 

04 


<q 


s 

E 

jO 


-is ^ 

« 4) 


^ C o 

•S CU a. 

■§^0 


';r’B o 

" 

C ^ ^ 

S *55 

^ S 2 

<ix> 

E c 

— S "* 

2 «/i .a 

*3 fc- t* 

S I ^3j 

U ^ .^♦SP 

-s J ^ 

B «o s c r« ^ V) 

4-/ 4 > C ^ B ••m 

W — B 2 4 ) 4 ) 

ss .y -2 s j=5 j= fc 

w t- O ^ S' 

Q g,l o.g 

u> -S . Q 12"5 j3 
0^ - c H ^ c ^ 

I ^ ^ r 

I S'- S ^ S:S 

U a.fc ^ g b 

c« 




- 

fe-Ss^ 
. a-*.£ *J 
C 00 ^ 

c » 't .^l3 V 
u «J 


o 

ir> 


^ t k 
os S ^ 

5> 


> 
' ^ 

t3 

4> 


5 

a 

(X. 



♦ 

• 

• 

# 

4 

• 

# 

k 

• 

4 

4 

4 

4 

4 

4 

% 

4 

* 

•5 

> 


> 

•M 



4 

w 

w 

0 

k^ 

p-t 

b 

0 

k« 

CU 

4 

4 

0 

Urn 

4 

4 

w 

0 

Im 

CU 

4 

4 

2 

P4 

4 

4 

0 

(m 

Qu 

4 

4 

0 

k« 

Cu 


3 

-o 


J J 

a-'i’ 

<« 

E-2 

a *- 

*T 

■^J: 

-g 
.a ;5 
■£ ? 


0 'S « o<o S^'s 

^ ^ -fi 
3 C 

-£•5 g 

7 2 c 
5 rt 0 b 

o-oS o 
O -.20 

i_ C>” 

^ cn o h 


c 

4» 

a 

c 


•o 

c 


4) 

H •? 

O 3 

C4 S 


^ C 

i=>«= 


a 

o 

a 

bo 

c 

•a 

AS 


8 


% 

’G 

& 

•o 

2^ S 

•r« U^ QO 


>^ 

ij 
u 
bo 

•o 

krt 

4 ^ 

ii 

^ b: 

c ^ 




•o 4P 

e-g ^2 

0^53^ 


C E 


b o ;_ _ 

■f c* 0 :i 

1 

® *-i ?f ® 

.0 S. ^1 ‘c 

jao|s 

§ ss 


a 

3 

o 

c<2 

3 

B 

a 

•a 

•B 

•c 

CO 

o 

o 


;§ 

1 

c 

‘C 

o. 

•S a 

^ 3 

4» 


1> 

«o 


4> 


O 

c 


I « 


c 

8 


§•§ 
tr .n 


8 


3 

£Pg 

8 E 


-o-B 

c* .tS 


o-'o 


a 

2 

u 

62 

3 

B 

a 

-C 

.'C, 


I i 

s g'B'B 

c Sv^ o 
^ o u. r^ 

_ Vi 


62 

62 

3 

-3 

c 

B 



a 

<0 




0 

(O 

« 

0 

k. 


CO 

4 

4 


4 ; 


62 

3 

c 

a 

JS 


CO 

'o 

o 

c 


-o 

41 


4> 
o 

E 

w 

o 

— c 

•C -o 
c 
a. c^ 

v» 

*■ — ^ 

B 

U 4r 

£ i 

4r CU 

SX 


O 

Vi 

o 


4J 

4J 


60 

o 


C 

4> 

O 

4> 

O. 


o o 


- 1 


O 

CU 

a 

U 6m 

c o 

e u 


?> I 

B ^ 

2 o 

•£ -B 
£ ^ 
i c 


o s .s 




B 

41 


4> 

CU 


B 

J= 

o 

a 

bO 

B 


1> 

ki« 

O 

a 


♦- c = 

o rt Vi 

B JZ * 

w 

C 

. 4> 

2 U ^ 

.- o ^ 

.5 S ^ 

c9 

Un 


£=S-3-2 


S 

rj ^ 

S-- 

O 6^ 

W 63 


C 

a 

4/ 


c ^ 

' 2 ^ 

c _ 
o ^ 

^•c 


~ 6/: 
Vi 

•2 ^C 

O LB 

« -B 

'B iz 

kM 

. 

8 £ 
.r^ 

c O- 

*a o 

§ c 

4/ AS 


C ^ 

4» ^ 


2- S 


00 

CO 


00 


8 1,‘^?:8 

> §^-ss ‘- 

^ 8 ja ^ 

ci -a. o,^ ‘=^ 

"« :2 47 

3:2'© 


T3 s e 

-S-g § 

^LB O 

-Sab 

<« *0 

s3 

4^ ^ 

H ’ T ^ 

6^ 

c< S» 


B ^ ^ 

3 ^ ^ 

S C B 

O 


3 O* 

60 


4> 

o ^ b 

Z 2 i 


B 60 

b g 

•5 ^ u> 

w -c "5 - 

BUS • 

4 o 

E^ 


- 


CX 58 


c^.S 
iq 

v> 


4 
O 

»>« 

o 7 

c S> 

S *^4 
C 3 B .B 

^ 'I 2 *^<11 

C ^ 4^ ^ 

4, « > 


s-S 

53 ^ 

4 


.2 c? 

c 0 
« 4 


^ -4 


o- Q. 

J 

■' ■■ £ 


o “ 

= ’?0 „ 
Si "> 1-. o 

W-. E'S S’ 

CO S B 

c ^ ^ S 
b^'-S ^ 

V ^ B .2 j; 
c 


^ 2 ^ 
a ^ c 

a c <3 

B r*^ 

2 *B L- 

CU k4 o 

Q g 

S fe 

a -§ 

4< ^ 

I “ C 
0^8 

.2 ^ CU 
to O 
C - iO 

^ w 

6m 4 ^ 

c-s ^ 

3 

C 

4 0« 


Ci ^ 

4 a. 4 

-5 Eos 

*B X 

4 4 O 

•B 4 g 

co«-| 

© '<« *^ 

5 *G e 
, 2 <b g 

3 ‘B 4 

4 kN 

« 2 
•B J 5 CU 

^ S 60 
^ > OS 


«1 

© 3 

S o 

J 3 

#. 4 

M «0 

= 13 


4 

i C 

13 .Sj 

CU C 

Q 

4 


O 


4 
4> 

4 

I 

■Sx' 

<« •< 

• ««• 

-o ^ 
a B? 

M 




a 

o 
O 


1 - 3 ^ 

O ^— 


4 B 
*B 4 

.£p a 

^ B 
w 

.22 a 

o 

£0 


C3 


O 

O k« ^ ^ 

<d — O 60 J- 

‘-'"o •- 


0^0 — 



4912 


The Civil Court Manual (Imperial Acts) 


• * 4 


[SCH. 


o ^ 
c 

• ^ U o 

3 S i 
Q 




«o 

CO 


V 


to 

T3 

3 4J 

O 2 3 

£ 

— -c 2 

RJ S 
SS 

c‘n £ 

• T3 


V4 

o 

w 

Pu 


Sm 

<1 


. >S 

o c 

BS 
b o 


• 

JS J3 ?1 

u ^ u ^ 


«% 

CO 


o • 

S 2^ 


CO 

-a ^ 

2 

RJ 


V) 

CO 


«o 

CO 


-C Sl^ SI 

u O) S O) 

M CQ »-4 

S S 


^t/i 

4-^ 

PO 

< 


£ 

^ o 

D 

- ^ 

^ - c 




D 


O 


C^ 

C 

c/3 


c s 

u ^ 

a <9 
a. > 

lO^ 

M o 


g| 
^ o 

a. > 

S-S 




a B 

a S 

3 £ 


w-2 

43 Cd 

fe-a 

Oi > 

o. > 

^ cd 

o -« . 
cd 


fe 

O w 


w 

o 


RJ t_! 
>. 


2 5 


o 

a 


B 

<c 

Z 


E 
2 

3 Js.sr 

rt 3 ^ 

cr 

^.52 

O. 4> 

^ I 

o i:s 

a-c. S 
o 

CO 


dJ </) 

<9 
_ d 
o cr u 

> 
CJ 


s^ 

O 


> 

•T3 

RS 


C 

o 

o 


> 

'O 

c^ 


w« 

u 


g c 

U C4 


x: 

J 8 5 

c 


1^ 

5 co >vpfi: 

S> 


o 

E 

4^ 

C9 

> 

-T3 

C 

o 

u 

v 

cu 

o 

CO 


4; M 
W • — 

<4 
3 
O" 

<A ^ 

> 

U. 4^ 

O *c 
Cl« 

</) > 
cd ^ 

C 

^ -p -c 

^^53.SP 

e< >>-C 


4> 


o"2 ^ 

^ S'S.-i 

^ §15^ 

■g E'-a'^ 

♦ C) • • • 

c o* 

V % 

4.> E 

a- ^ 
o ^ 

lO 


|s 

•3 « 

■i “* 

^ lO 

Cd 


o 

o 

£ 

cd 


c 

4/ 

U 

Vi 

m 

C4 


s 

g 

•<9 

> 

# 

c 

4/ 

U 

u 

4J 

CU 

o 

iO 


g 


(d 

> 

'O 

<d 


e 

8 

Urn 

4> 

a. 

m 

C4 



43 

> 

43 

.2 

• M 

W 

C 3 

43 

'•S 

U 

43 

43 

43 

O 

o 

O 

a 

a 

a 


4J 

> 

O 

s 


d 

c 

u 

> 

cd 


4> 

> 

w 

L.» 

4^ 

2 

D-i 


> 

u 

2 

2 


4> 

3 

C 

o 



4 


c 

E 

c 

43 

• 

ft 




o 



c 

43 

c 

tr: 

c 

a 

o 

«>^ 

!s 

o 

o% 

8 

*cd 

c 

O 

c 

o 

43 

Cd 

o : 

g 43 


43 

u 


U 

o 

S B 

43 

cC 

£ 

= J 


o 

E 

4> 


U w 

a 3 
S'-" 

V) » F4 

2 ^ 

G 4> 

M L> 

0« c^ 

C o •« 


V 


0 
c 

h. <d 

^ s 


V) 

o 


cd 

Uh 


C ^ 
<d 


Ha 

C c^ 

•g o 

Is 


4/ 


U 

<2 

c 

ed 

B 

-S 


a 


o 

c 


a 

<d 


t/i 

CO 

4/ 


tuO 

c 

2 

<d 

c 

8 


4> 


2 i " 

S C cd 

8S S 

o 3 

C ^ .2 

M'S *3 
.E g CQ 

.S 

c« O 

■3 t.< 

C — • 

o 

ir> 


«• 

4^ 

U 

43 

<2 

s 

c 

<d 

g 


V) 


a 

o 

4-» 

o 

c: 



43 


2 

c 

cd 

s 




43 

Vi 

9 

u 

<2 

9 

§ 

s 

•s 

c 

a 


c 2 o 

o *5 c 

43 

o 

43 •“ 1 

Sk c 

jj «o 
£- L3 

c 

0^0 

H Q 'C 

S'S 

a 

cd 

fC 

U M 

fc- 3> o 
o a (.« 


c o 
a 

Cm 

o 


o 

c 


2 *55 g 

£•:= - 
<d 

o'C S 
cs 

M w ^ 

^ g 

• M O 

C ^ 43 

*2 S 

cog 

8 fe “• 

CL O 
^ lO 
43 O 
4C 

43 W ^ 

Ji <=> — 
“ =5 8 
K'JS ? 
•? u . 

o g g 

j; u 3 

o S u 

^ CL 43 
O ^ Q, 
C O 

V. c £ 

•a S 

%■ ff 

'S - ^ 


m 

cc 


5& 

CQ 


GO 


CO 


% 


SCH.] 


Thk Tariff Act (XXXII of 1934): 


••Cl f 


491;^ 


§ B'Z 

.y 


js i-c i 

5-> X u ST 

|-s“ 


^ O V 

w 

• • . g ^ '5 "S ^ >. S 

S' § S' ^ o ^ *5 T3 ^ c 

s s "*£ S:^i’S >1 


^ B 

Sg 

S.S 

"O 
m (4 


S§-2 

^ ^ s 


u-i-S 0*3^ «« S 


O 5 s « - 6 -y -s "S :^-£ *2 

^>^0 2 ^-:^ 5-§:s-g^ g a 


^ o i; 1^ 

O js ^ O 
w 

2 ^ jS 3 
g^'i'§4 


c ^ 

'C'O 
l9 S 

55 o 

O 

Z 5 
a3 


g 

a t 


b. <J R 

5 « S 

-S 

^ rt ^ 


0.2 

^■S 

u S 
(C 

TS Ji 

u2 ^ 

Jz a 

•si 

? g ^ 


S» OS u 

^ O-'a 


“« Lt ti a 

s « Q ^ 

h Q w .. v“a 


V a^s 

s ^1 

g - s 
o -j h 

o-c g, 

o- 


i“ 


O-C g,i 

CL O 

«r< s. 

^ "S ■*- rt" S 
JS <o :g ^ ci 

« -§ < « 
<5- 4> 'S ja IS 

^ Ta o ^ ^ 

c rt 4> JJ ^ 

a 3 s o 

h S3 e ^ r 


o S 
M,? 


5 a— <3 

O *^ 2r 

V s 


■f "S.'s .2 g 


“ia-gl 

s-o-is « a 

H 


•23 a g &.§£: 

u *2 , . i -a -r- «s 

■g « Ci 5 -» . a 

IS d -52 ■ 

^ 2:*S g 2 


•A 2 

3 ij 

O w 

a 


(9 S 

CO ^ 

■S' o 

o > 


= o I 

•e|i 

ja $ O 
^ c s 
c « 
S S "P 
c 

0*3^ 
^S B 

'S w .o 

Is i 

’^’2 
^.S S 

H 


l5 

iS 

C O 
cu ^ 


9 

c 

ii 

^ I 

,rt .— 

^ u 

I- » 


- ^ Oct 

«* • •• w**. 


c -o » 

O 

J= 

> ‘o >-r. 

O 

M CL"^ 

O oo 

.y s® 

" ’5 - 

^§3 

c^®. 

■5 c: T 

= >.-S» 

g® 

ti 

£‘t»^ 

B 

CO 

S O -*• j- 
1= 

rt _§ ?^ 3 
£ ? e=o 

|5 2.S^ 

H 


§:i 

•p *3 g 
<’* u. 5. 

o § ^ 

^ Q, 

.3 I 

F 2 = 

£ § ^ 
W lO 

Ho 

°-gg 

o 

iJ « ^ 

a .."s 

= 5^-* 
O S'g 

-r 

3 fe 

-o->a 

« ^ o 
— 

^ e«f _. 


• t/> fk 

o *3 

2:^ a 

c ^ ^ 

^ i? 
S S 

O 3 ^ 

13 “ 

.o ® fc 

- § ^ 

c 2 c 

rj C 

H y. ” 

9 u u 

F*~ o 

Q « g 

O ^ 

O JC ^ 

O 

e 

s ^ 

o g 


U4 lO 


jd C --x > 

^ ^ ^ ^ <d 


520 2.2 15-22 

'O'O^ §J£ ^ g sJ rt §-=^ 

oaaOCJCJLiOQOSZiCa: 


V> 

o • ^ 
o ^ 
CO CO 


^ o <« w- 12 

^ *5 >H ^ ^ f3 

g -a B ^ c Li >- 
£ i .ST Si -S B 
£ « o-= l^-J 


O -^rt 1 


s'" >»ji 
— ^ ^ » .2 


^ ^ B -F t .5: o ' 

"B f-« T3 ' — ' a 

-> :;.| a 

- -- H - 

. • •V 

c -o ^ « A 


^ «o >% 




C. C. M.— 615 



4914 


The Civil Court Manual (Imperial Acts) 


[ScH 




SCH. ] 


Thk Tariff Act (XXXII of 1934). 


4915 




CO 


CO 


CO 


s 


j= « 

cj 

e9 M 

S 


J3 2“' 


c 

AJ 

AJ 


B 

tJ 


ij 


o ^ 

— <9 


S 

a 

> 

TJ 


C 

o 

o 

lO 

ct 


s 

a 

Si 

ea 


‘C 


cBcBaBcB 

k.^ ui .2 

0 («Uc<suR]a>(« 

o.> cx> a.> a.> 
0*5 o-a o-a ots 

“*TO“rt"-:a — «j 


c s s e 

AJ AJ A> AJ 
U ^ <J ^ 
u «2 ^ 

O o (9 

a. > Q. > 

O "T3 O -O 

C4 


li 

y ^ 

D* > 

o ^ 
^ a 


• » • * ♦ 

s = e c 6 


= e c 

5^ i> V V <J 

t! s ^ o o 

O. > Q, 2 & > 

g*i S'SS'g 


e S 

4p» 

o 

a. > 
o 

C4 C^ 


B 

a 

> 


o 

AJ 


B 

t 

ft 

•o 


a 

o 


4 J 4 J 

CL O cx 
tn 

(A C&. C 4 


s 

2i 

.S 

> 

-o 


c 

AJ 

o 

w 

o 

CL 

O 

c# 


s 

4> 

Sm 

T3 

> 

•o 


a 

w 

O 

CL 

*r> 


g 

«j 


> 


s 

A> 


o 

e 

AJ 


3 O 


S 

_o 

« 


-o 


c 

L» 

L> 

fa* 

L 

a* 

o 

CO 


cd 

> 

-o 

ct 


a 

V 

u 

fa* 

K 

O 

lO 


2=0 




fa. — 

Ij w 

. r CL^S 


« 


(/) 


g-cS ^ 

m 




w § 

o ^ cQ 

CL bO > 


</4 "O 
^ W c/> 

^ c-g*; 

« Sf c 

cl S 

— O w 

o ftj 

CL a. 

o ? 


c 

V 

L» 


C4 


lO 

Cf 


.£) ^ 
“ *-* P 

§ 

Q-.SP^ 

o 1- ^ 
“|| 

»o 


o 

$ 


a 

o 


xJ c 2 
Js{ .SP 

-C 

c S 
C . ^ 
^ 53 • 

Cl > 


CL 

iS 


L 

o. 


% 

# 

♦ 




fa 

• 


fa 


% 


• 

4 

<0 


fa 

I 

• 

fa 

fa 

fa 

fa 






Li 



1.^ 

0 

A> 

0 

. Aj 

L> 

A> 


P 

L.I 

V 

fa 

.■» 


> 

p 

• p 

D 

P 

u 

c 

P 

p 

*P 



c 

' C 

e 

e 

fa. 

y 

e 

faj 


u 

t 3 

q.1 

L 

0 

> 

L 

q.> 

> 

0 

0 

fa 

C 

L> 

9 

C 

0 

> 

V 

L 

• 

L 

q^ 

a 

a 

AJ 

w 

0 

« 

0 ^ 

Pi 


Pi 

£ 


cd 


£ 

cu 

a* 


in 

eq 


a 

a 

rt 


o 

t^ 

o 

CL 

»n 

d 


o 

CL 

a 


c 


CL 


3 

C 

O 

C 

oi 


u 

3 

c 

o 

c 

ci 


Aj 

J 

o 

CO 

a 


tf> 

a 


c 

rt 


4> 


»/» 

O 


i-sl 

<XS ^ V 

3 « ^ 

9* V 

V t> •§ 

SP-g g 

> > q^ 

£ ^ .n O 

*5? yi. ^ 


o 


o 

c 


fa. 

p 

<. 

> § 

“O to 

M P C 

qy 

.<0 

"S ” 
a c -p 

a 0 

S S cO 

P 

c 

.b £ S 

c. 9 M 

p ^ -rt 

cO 

£ 

Cl 

.£ 

8.5 

■* k 3 

^ ^ 3 

a. 

B 

5 

S.^ 

CO L* 

■g P ^ 


c 

, 0 3 

0 — »fa 2 

X 

U 

ifiiO 

0 >n 


tr. 

a 


rj 

a 

-o 

c 

cO 

c3 

a 


o 

o 

c 

o 


<0 


^ o O c 

^ E 

O -2 


T 5 or 


<0 

^ « a 


»/• 


w u 

■=^ "H 

• CO 


y: 


0^ 


o 

a. 


c 

a 

a 


— a ^ 

Ai O 

cO 

2 — S 

$* L ^ 

CL ^ 

CO <0 3 r- 

CL^ O- 

A O 


C "O 


S M 
o 


Af 

u 

CO 


3 ■§ O 

-o ^ 
2 ./ 


e y 


^2 


qj 

•O 

fO 


•A. 

hr .j 




o 

fa. 


§ 


L S O _ 

^ ^ 5:2 


'<.C >- 


V) 


"O CL 

= ^ § « 

•fl'B i-s_- 

^ =^^.2 

J-S 2 ^ 

§-0 v’“ 

2 c ^ — 

? ^ c o 

^ . ^ != 5 Peo c 

o -= 

W c 


?g 

O 


1 / 

CL 


L» 

a. 

2 

-o 

-o 

a 

er 

a 


9 

o . 


t 

CO 

or 


- =r) O -2 ® ~ 

o So 7. ~ 

= ^ ^ -r^.s-a 


a 

o 


CL 

a 

si 


A> 


8 


•r 


tA. 


2 CO 

^ •‘Va cc 


fa. •» ’-f - 

fi C VJ ^ ^ 

o ^ 

S o J J 3 

3_!^ *0 fe b 


o W) 

v» c 

'c s B 

L -1 L 

a o s 

c ^ d 

•" -a w 

fa/ C “ 

t a Si""* 

Cl c.** • 

CL-=^ 


C 

qj 


O 

> 


SP 

s 


2 


t.- 2 :-= 


VI 

O 7j 


o 

CJ 




o o n 


^ = 
V? 


F 15'^ 

— •✓» ^ 

52 2 


o 

"O 


cO 

o 


£ 


hn 

c 

LI 

a 

y? 

qy 


tr 

'S 

<0 

o 


cr 

u 


% 

u 

<« 

-g 


u 

V 

rt -D 
•o L> 

fc. tj ? 

CO ^ 


b. 

O 


O 

U 




o 

U 


2-1 
CL ^ 


_ c ® o 
:= ^ rz J:d 

•55 — =5 

i? _ a* * 2:5 

P c rs co ^ _ 

_ .2 ^ ^ 

.SXrS 

= Tc sTS^.® 

-s ^ 1 *-^ ■§ 

^3.s « 

^ C ^ O m, B A 
Srg y 

' c^ • .>. ^ 

^ ^ S .0 3 

Pk ^ -itf CO ^ 

y: ^ O fab. 

9 S 2 :5S i! I 

3 . - a 

^ C J ^ 

_ y Aa ~ ^ 

CO 


V) 


•^.2 
C (x: 

t/ • — 


<0 

a i« 

c bo 

> b. 

V 

Di-O 

"S 

CO 

b ^ 

tS faM 

ii 


CO 

fa. 

o 


^ 3 rt: _n 

= .y "c F -F 

CL ct 


<0 


CO 


c ^ 

.11 

^-'c 

^ -C 

0 

^ ? 
c .b 

C -o 

1 - 
> ^ 
o • 

0.2 


c« 

CO 

0 


00 



d 

CO 





•*< 


■'*—»' 




9 

0 

000 

0 

0 

0 


.. 




in 

m in in 

m 

m 

m 

m 

m 

m 

■1^ 

d -1 


•n 


•n 


o 

s?: 


4916 


The .Civil Court .Manual (ilMPEkiALi'AcTs) 


i[.So^. 


§ 

'JS w o 

fS P w> 
a D,S 

Q 2 


o 

^ o 

3 y 

® D.tj 

•S 

2"^ g 

W g 

*2 ^ 
c 


.a c 

*C^ 
cn o 

”0 


2 o 
D 

P UJ 


^ 

13 


^ H 

ax 


r, C/5 

c/3 Oi 
b3 

H 


g.5 

s’S 


c 

^ V 

u« t-« 

b Cx4 


2 « M 

w =’■§ 

o 

tr CU4 

o _ 

5Pi2*2 

C o c 

•g CU^ 
*<5 *<2 X 


3 

.^s 

gs 

8° 

6§ 

ua 

CO CO 
<1 
hJ 

H-] 

pea 

CQ 

s 

p 


Sg 

;is 

o< > 


^ a 

S Si 

cu > 


&i 

il 

2'S 


3 a 
s p 

8 c4 
P. >— 

to 


1 = 55 
? - .^■- 1 1 

~ « -^3 

- - o 


1'^ 

-§ to 3 

> p< 

59 fc- 

gi^ 

V 


o.fc _ . 

a CL t i 

I fcj-S^S 

-i ^:a'§ 
^’1 « ""S 

: «« c w. ” 

• *-* S > ti 

s I i 

V o -5 ^ 

a-£ s a. 


0:*S 


O^ 

> 2 S'- 

4 J g piS 

I S.ja 

O ^ 

b J2 

^•c 5 


:c/5: 

B 

D 

•Q 

q-. 

O^r: 

S:£ 

O- 

W 

S- 

S: 


. * • p« 

£ CO 

2s 

5§ 


8 5 

o ^ 

I- 

• •• 
8 ’ 

U* J 

S./', 

10 - 

d 


t> - 
:3 - 

a : 


o t-*C 

<« *- — 
«« S.2 

£ 

g 5^ O 

S ^ 

22 
P ^ o 

^ <0 

c •“•o 

"•p S 
^ o « 

a fe .2 

O P* ■= 
S g.£« 

H"* S 
»_) >— < 


w = «•'* 

O • C 
t; - S2 = 


-Op^ 

>fe 

O X 

^ Aj 


Opfi- 

-o S- 

§ "C 


12 ^ 


^ w 




•" *? 
# • C 

n cc tf» 
^ ‘u o 
isa.^ 

I “to 

DC Pu 


•§J 

g 2 
to*^ 
p* a 

D 


S *2 

^ a 


CO T^- 
■- lO 


lO 


I 






The Tariff Act .(XXXII of^ 1934 ) j mT 


4917 . 


S p e g c S 

« K 8 I a tJ 

• *S p 2 pS 

4J U ^ 

> o. > cu > 

o 0*0 o 

« cl ^ <d « <1 


H. 


^ SS 8 ^ E a a 

tM.2 uihS ui ,2 V4.3 
0^> CU > CL > CL > 
0*0 OT3 O-^ O'tJ 


s 


g 

t: o 

a. > 

o -a 

— 


a 

i. 

<1 

A 

a 

o 


s' 

§ 

•a 

Td 


(O 

CO 

S2 

o 


o 

0 

0 


a 

a 

o 

T3 

> 

cl 


C 

o 

o 

o 

CU 

lO 


• 

g 

9 

8 

# 

g 

9 

g 

• 

g 

44 

44 

44 

4P 

4P 



irt 


U 

O 




o 

d 

el 

d 

<1 


> 

> 

> 

> 

> 

no 

•2 

•2 

•2 

•2 

el 

el 

d 

d 

d 

9 

9 

# 

9 

9 

c 

c 

c 

c 

c 

44 

44 

44 

44 

44 

44 

44 

44 

44 

44 

kp 

Im 

1^ 

k« 

k« 

C4 

O. 

a 

4P 

CU 

O 

CU 

<4 

a. 

lO 

lO 

lO 

lO 

lO 

d 

d 

d 


d 

9 

• 

9 

• 

♦ 

# 

% 

9 

♦ 

# 


o 

s 


p2 ^ ^ 5 


^ V 

<1 


c 

o 

o 


4> ^ 

^ 3 
o cr* ^ 

^ o 
d ^ o 

0.-5 

S > 

C « 

o 


o e 

«j 


o c 


S u g ^ hT 

g © V g O }i 

o M o bo o 

• «4 


<1 


-O 

^ ^ 

= > H 

g ^ S 

«— «j 


C 

o 


^ Q bO 

“•5.0 2 


lO 


" ^-i a.. 

lO »o 

M « 


0-4. 5 


u-G 

a.j3 

<A 

i§ 

u.a 
3 -G 

2 ^ 


o c o c* 

g N u g K u* 

S ® y g o a 

£; "O c c -o J3 

^ bo o bo 

S 2 g ^ 

^ C fc- ^ 

♦J c S^ w 

c G g c 

o _a «.> 

o -gw 

4> ^ «G ^ 

CO U-> 

C4 a 


A ^ 

• M 




o 

> 


£ J 

fe ^ 

T3 0 


8 a 


*G 


Si 

> 


^bo . 


c 

S v: 

O 4) 

*0 pG 

bo 

U *2 

“•.a 

«? w 
IP 


O 

5 a 


e 

44 ' 

■ 

44 


> 

4> 

44 

CO, 

(A 
> P>4 

u« 

44 

btf 

44 

Pi 

w 

•g 

4/ 

CU 


44 

> 

4P 

44 

CU 

k4 

o 

2 

m 



lO 



d 



d 




o 

d 

e 

o 

> 

o 


tP 

G 

c 

o 

> 


2 

C 

4J 

£ 

e< 


U 

c 

O 

> 

a 


4P 

2 

C 

o 

> 


c 

2 

a 

o 

> 

o 


c 

> 

OP 

Pi 


o 

2 

c 

44 

> 

04 


OP 

2 

a 

o 

> 

V 


44 

2 

C 

<4 

> 

44 

P< 


44 

2 

C 

44 

> 

44 

P< 


44 

2 

C 

44 

> 

44 

P£ 


44 

w) 


wi O 


44 

.G 


O 

c 


Td 

44 

ce 

*C 

44 

S- 

44 

.2 

g 

44 


M 44 


o i3 


c ^ «t* 
C *2 • 


O 

o. 


o ^ 
D« 


O 

c 

</> 


o 

<*o 


S -o 

44 

= OC 


V 


_ d 


Op % 


e ,o 

ao 

e ei 




o 

C OP 

44 


•c ^ 4 J _ ^ 

l-g-S 

^ b 'C £ '5 

3 pG 44 -G 


e ^ 

6 a 


o 

G 

•« 


44 

<iS 

2 

e 

<1 

e 

xn 

Q 


O 

PP 

•o 

c 

<1 


^2 
‘5 I 

44 ^ 

C "O 

*fi 

c 

T3 C 

£ 
to ^ 
:§ c 

. 3 .§ 

A 


“ bo 

2 c c 


13 
- £; 
I- «= 

■sa 

o « 


V) 

44 44 


•td OP 

<-» y 

Td c 

^ & 
w C 
c CG 

.ii rt 

cis 

rt-g 

PQ 


« 

L« 

44 


O 

c 

1^ 

o 

C/9 


el 

^g 

Is 

*o 

o 

Urn 

o 

cu 

"2 

c 

<1 

cl 

c 


t:"o 


<1 

a 

£r 

*s 

<1 

<o 

"2 

C 

<1 

tA 

44 

O. 


c 

13 

4P 

44 

o 

cu 


(1 

4P 


V 


C 

13 

44 

<.4 

o 

cu 

-o 

c 

G 


(O 

O 

-lr» 


c 

<1 

I ^ 

I b« 

a o 

Q« 


rt 

c 


C a. 


44 . - 4> 
w u 
G O <1 
> CU > 

c c 

44 fij 44 


el 

W 


cl 

a 

c 

4^ 


rt 

44 


<4 


Cl 

PJ 


U 

ic-^ 

o w 

44 Cl 

^ I ”2 <1 

<1 C UP 
rt 

^ s |-“ 
B ^ s 

tjJ - rt J3 

br 1^ 

■I -i 

S o « 

Q 


■ 

CA 

o 


c 

d 

*c 


o 

B 

o 

c 


o 

cl 

CU 

cl 

u 

<1 

bO 

c 

> 

<9 




bO 

bo 

4 

c 

c 

9 

•s 

‘5 

s 

d 

d 

pG 


o 

CA 

CO 

o 

CU 

cu 

d 

2 

2 .i 

44 

u B 

c 

4J • 

te o 

V o 

l-K 

d 

•S 

V 

44 H?« 

u c 


k- 

O C 

U 2 
o *5 

o 

g 

V> d 



CUJ= 


o 

2 

^ a 

3 o 

d ® 

» M 

o 

^ s 

44 2 

d 

^ E 

G o 

CU 

pG<^ 

.2 O 

•s^ 

d 

o 

a >. 


1 ^ 

44 *2 

44 .2 

bo 

«A 4j 

2 Cl 

so fi 

3 

2 G 

rj 



Cl 

uo rZT 


cl 

44 


b« CU 
,o o 

PPPN. cl 


Cu Cl 
1 ^ 

Cl “ 

f^S 


o 


G 

Cl 

.C 


o 

B 

^ o 

'u G 
<1 Cl 
CUpC 
<1 ^ 

Cl o 

bo £ 
c ^ 

G ® 
G "O 

C 

^ <1 


CD 

m 









-C c 

d 



d 

"co 


to 

HP 

CO 



2> 



2> 


to 

iO 

to 

to 

»o 

iO 

to 



a 

€1 

a 

o> 

-e 

44 

w 

d 

no 

CO 

CO 

a*^ 
.2 « 
rt s 

2 Cl, 

^s s 
of 
Z'S 


V) 

44 

2 

G 

44 

3 

P< 





4918 


The Civil Court Manual (Imperial Acts). 


[SCH 


2 2s 

3 

Q 2 



•3 >. 

'C c 
« .2 


•- B 

O "3 *3 
't: « tic 

.c -S 

H 


ts d ^ 

C C QJ flJ 

-I It 

S .1 s’i 

0-3 J g 


I O 

C$ « 


s§ 

-I 

« <3 
o ^ 


O O 
^ o 

S-2 

O b. 

gs. 

VJ 

c 

c 

w > 


o 

^ B 
^ S 

eko o 


M u S 
o V g 
*0 ^ 


c 

N ^ 
O ^ 

bO 




IS 


o 

• M 

> 



> 

CL 

1 

•o 

CL 

. CA 

'•P-« 


(O 



CO 

1^ 


C 




• 

c 


e 

g 

t-4 

1 

1 

M 

• 

> 

4> 

O 

c 

4J 

O 

u. 

o 

ftj 

> 

*0 

21 

Re 

pB 

9J 

o« 

5 

■f 

CO 

d 



lO 

d 




Im I 

O JS 


5 g u 5 

^ s ^ ^ 

•u o 
c^ 'O .Sp ^ 

g ^.S3 g 

L> iJ 

t> V ^ ^ 

g ^ 

ID 

C4 C4 


e 

eg u B 

0 ^ ^ 

•o •c b 
fc- IS 

1 g 2 

C 4> ^ 
cj pB 

.H ^ 

B ^ V 
4 ^ > Dtf 


B 

=3 » 
IS ^ 



8 s s 

c/5 kJ 
< 

Oi O 
fcj - 

s g 


V 

ftS o 
H § 

o.$' 

ni. 

^ <« 

^ (t) 
CiJ bO 

S-S 
O S 

CO 


4^ 


c) 

4^ 

V 

3 


B 

B 

B 

c 

B 

B 

B 

C 


O 

4.) 



> 

> 

> 

5^ 

> 

L> 

L> 

4> 

4> 

x> 

oi 

oS 

qS 


Qi 


Oh V) 

§ 

^ bo 


O O O O O 


O O O CO 


m r-^CD 
c« c< Ci 


^ o 

M C4 


gJ-B 

- 6 pS 

.S CA 

m <-> 

u» •<« 

6» 
CA Ji 

cb O 


. • •h* o 

f?- • tti* ^ 

o- 


o ^ 

•O 

'S ^ 

cr 

(A CJ 

S « 


b ^ 

•TJ U< 
4> 

13 


L eg 
f? O 


cu u 

•8== 

o 


•o 

I ^ 

C w o 

^ w 

« T3 _ 

^ B 9* 

M S 3 3 M 
N O. . H 

g-Slr^g'- 

o b c S b o b 
<-> > s ® > *“ i 
2 o I i-O O 


o o 
tn <iO 



SCH.] 


The Tariff Act (XXXII of 1934) 


4919 


§1 
u .2 
O CQ 
> 

O T3 
— cj 


c a ^ s 
Si g y 

<(S <Q 

o -a o "O 

ti C4 ^ 


s V g 

S Cl, « 

si.a-g 

o ^ -a 
>5 ^ 

« <2 C 
. « O 

■ts C N 
? c o 

s «l 


-e e 

•C o 

bo o 


M S. 

to lO 


^ • e 
M u c 

o ^ V 
•O fe 

1 .^ 2 
s t ^ 

« O g 

o-g 

V .A u 
^ J3 V 

-c > a. 

^ o 
•o 



0 

0 

0 

3 

CO 

a> c ^ 

0 

0 

S e 

0 

© 

CO 

^ « 
g 2 


0 

1 

2 

CO 

mw* 

CO 

ra 

w CU 
ij 

CL 

C< 


0 

"3 S 

w 

0 

0 

0 

0 

0 

0 

0 


> 

</) o 

jr.s 

a » 
s = 

• «« o 


■2 S 

rs 4^ 

^ tJ 
bo B 



gf> 

tp 

- \ 

0 ^ 


3 

«o 



c 

v^ 

w 
. ^ 


u 

4/ 

^3 



SS-o 

s 

Ou ^ 


. 3^*= S 
S 1 S « 12 
^.SZca oi 

rtG 


I" 


t « . 

-a ' 

i =i « 

; _ bi^ 

• c^ N JS 
&}> ^ 
i rf3 a 

'Ifegl 

si ■Sii’ 

>. 5-3 ,s S 

- ?r3 

'*' § = 
u. < 


o ( .h 


— j 2 " 
■s «.S 

ir*o3 

_o bA o 
3 — ■ be 


g -o ^ . j2 

JjS's § 0 

5 -C ‘3 s S 
=1 c c'=5 ® 

X O < 


b) 

CO 

A 

0 : 

E 

33 • 


H 


b. 

*<5 

>' 

Q 

•© 

CO 

<Q 

• 

bi 

w 

ed 

c 

< 

u 


u 

CJ 

CL 

Q - 

to 


-Si 


O CO 
^ --J 

ss 


ty> i 

X 

Stj 

as 

£3 

CO S 
w ^ “ 

ii < 
fea 1 

<0 £ c 
ID- £ 
O -o .£ 

•-H C 

O x 

u 5 

p^ a s 
.3 a 

CO 3 

vT' 

^ S t? g 

tsj 2 C 5 

-3 3-5 3 

<; .2 nj O 

ua c^'w 

0-1 Cu 


3 e 

4 ^ 3 
> a* 

<j 4j 

CeS^ 

3 

i: “3 

g-s 

c 

£ ^ 

10 
Q. CO 
V 

Q - 

g g' 

.S^ 

u,-g 

« e« 
c 2 


o-p 

g « 
E 

S3 CO 
1^- 




O c 
•o o 
c '3 

=3 3 

^ cc 


CO 4D 


4920 


The Ctvn. ,Couavt /M anual (Imperial iActs) 


[SCH 


o 

> 3 

czZ 

o o ^ 

‘5 o ® 
Q S 


co„ 

;5: 

<j O 


O 

= 1*3 
■“•S-i; 

^ o 5 
0^2 
, CL u 

2 

-c 3 

w-p g 
2 

^ fi 

4^ C 

C 'u 


•6 . ! 

2r ' 
’C S 

• o 

U 

<d 

■4' ° 

^ O 60 

JJ ^ c 

J3 

H ^ 


I- 


(d u 
CO c 

H ^ 
; ^ 

o I 

CO c 
Cd cQ 

«J « 


c s c i 

4> O O ^ 

J 

O 4> 

Q- > CL > 

M C^ d 0 ) 


c S c S c S c 

^ O 0 ^ 41 ^ 

t_> O IH O L4 o 


O ^ U 


4 > o <ij 4 > y «3 / 

CL> CL> CU> CL> CL>. 

0*0 0*0 O’OQ '5 . 

d d <^ Cl Cl ^ * 


g: 

(ft! * 


" a 

j* u 
•;* U 


2 Z' 





% 

# * 

# 

£ 

s 

# 

£ 

• 

P 

o 

ftp 

« 

2 


o 

o 

o 


*3 

3 

3 

Q 

■ > 

> 

> 

b 



3 

p. 

# 

# 

« 


c 

a 

3 

g 


ftp 

ftp 



S. 

w 

21 

CL 

ftp u 
OJ S 


2 -i 
P'S 


U 7^ U 

c*< r* tfa 2 

O 


a 3 

•< C 

h > 

UJ o 

s ^ 

^ Ua 

O ^ s 
J=i ^ cr 

O -S M 

W 13 -S 

oS "I S 

^ o c 
CO ^ 3 

« js -g 
O *2 ^ 


H 
O 
• (d 
: CO 


2 g. 

co 

w 

d - 


< s 


CO z 
O «J 

o -s 


i2 S 


2 

q g B 

Cd ^ O 

oS -s S. 

ftn -c3 
.w C O 
CO C«s fl 

a S « 
OS o c 

< S o 
ua 2 

CL. ^ t* 

^ii 

g-_ 


fl> 4-* 

> c 

^ a 
S- 

^ 4> 

.2^ 
J2 3 

^ I 

-5 w 

2 
C c- 
rs g 

42 ® 

CJ 

^ O 

Vd (A 
(O 

2 
o p 

cq S 
C ftp 

M o c 
C 13 O 

= 3 gfi 

2-°^ 

o 3 S 
•- o ^ 


’S'^’e ^ 

S2 rt'5 

^ t- T 3 1 : 

V << <^ 

2- ^Ti"- 

3 •« j= 24 i 

^T3 1 : 

rt J_S ^ 

v-fcl gl 

o ti c 2 c 

^ rt CL C 

SP M kl 
G 2 cj ftp 
:g ^ 'o ;3 > 


• ol 


< B“ 

• ^ 

^ o. 


I 

f l-illl 

^ • o S -2 — ^:2 

— -3 fc- *3^0 

‘K a '5 ^ £ S - 

2 '92 3 o <^ 3 

° 0-^ 

« _ rt y c 


^"?^ 2 S 35 ^ iSJS^Li 

0 ^ 5*5 sj'-a.o® 
^ S -5 ^•=‘-2 22 

P>o>cq.£?Or> 3 o 

CO i/i ^ ^ 


MM V) 

S 

a -s 

2 -d S 

ScS ^ 

I'p 

3 o o. 

^ S 2 
^ C o 

^ ftp 

"5,0 0 
-0 0 2 

O O 


S Si 

(C tS w 

^ -2 
7 o 

3 S “ 
§2:^ 
I S,^ 

fe-sl 

•S'SiS 

o ^ 3 , 

t'S ir 

“ c« ftp 

c ^3 
< u 


O -o 

ft> 

c S 

ftp o 

S ftp 
CL 

Um t/i 
fa4 

ftp o 

l-l 
o B 

ftp 
ftp Lc: 

^ w 

W o 
O o 


•i 

C 

■gi 

o 

u 

.S g 

S o 

cofe 

a 

o 

w S 


Lm 

ftp ^ 

^3 

s 


Uio 




^ (O 


LO ftO 


CO o »-• 


ftO ftp <0 LQ 


— Cl 

c< eft cft 
ftp ftp ^ 


Scit.:]| 


ijTjiETARiF*^.AcTi (XXXII. OP 1934)'. in'I 


4^1 


tyi 

CO 


-c 2L 

<j 2" 

i: ^ 


CO 

43 a 

P 

}3 2^ 


«q 

CO 


I 


E 

E 

> 


c 

o 

Jj 

a. 



»i^ 

eo 


M 21, 
o 

M A 


s 

u< 


U 


>H <4 

D E 

•O w 

■g- 

4^ <2 

•5 

4> 

S 2 

•l-S 


a 

0,S3 

to.tS 

^•2 ^ 


3 


tA 

G 

X 

V 


S'd 

O o 
(4 

.5^ 

O 

pO tl. 


fi § 
8 « 


at 

S V 

o a tz-s 

S ^ V, 
^ <q bO S 


a i 3 js 

S o .a 
•2 

o’-« 


w H >- *i 


is o 

4; 

k4 M 


C ^ 
8| 
U <4 


4 J 


•3 2^ 


'** g*o 
.^ 8 
*S 

•2 c ^ 


B-S 

s § 

o a JU 

*E bo <3 

*9 3 


43 43 h 

O .3 X 
W.tS “• 
5 ^ CO 
CQ 


(/> 


o 

<> C cd 


c/9 


« J 

g-g^ 

y lo 
bO«H ^ 

•S o ^ fl 

a X ^ o 
^ a.M is 


I'i o:§ R 

*« ’3 §-C o 

.g_^f « 

O ^ "G iA 

\S 

■5 O g’S'5. 

8.2 .2 ^;g . 

Is 2 

H« 


A bo 4 ^ 
«> C 23 

g -2 «r 

> C g 
“■-aeQ 

® S 
S 

4 > 4><±3 

</> p* 

r-s-g 

I 2 o 
I a I* 
s. -*:: 

A 2:S 

o i 

<4 fcT 
c: 4j ^ 

pO 

c o 


o 

o 

•n 

o 

c: 

u 

4 ; 


3 

c: 

gr 

cf 8. 

^<2 

i« 

~ c 


V c o "C . c 

o S Si 

.0 ^rS 
> "^ i2 *5 ^ .E 


iO 


•p *^4^ 
o 


“S •c 
•ctt 



o 

> 

•p 

<4 

4^ 




U 


fe" E 0*0 c 

^ P *0 um -S i: n s^.B 

2 o 

^ s 

u-coyJSS ^jp 

0 ^ C S^"ts 22 *p 

«=!:"-T 3 Sva 5 y 2 

.So^^o— Sv®* 

1 <=-.3 g ^'o a 
atogo o s; Q.O a 

i.= s c s i Sr 

U ^ -S c ^ ^ g 

^ ^-p £ 13 

— ^ o S g 

5 .a 2 2 3 g 


C 

o 


S 

Oc 


J 

*3 

c 

<3 

s 

•a 

•c 

CQ 


o 

c 


w 

3 

•M 

c 

£ 

si 

1“ 


O 

a 

Q 

a 


. a 

o ii ^ 

8 =5 

^ g Si J 

-5 c 
~ S 

c3 • mm 

C S ^ 

§ J3 0 !3 

"e ^ w ^ 

«,.a c-S 

C 4 <3 C 5 S • 

?1 i . i 

MM Q. 

U <0 C2 


c £tf ^ 


^j3 C 

SC-=.a- 

S C pP ^ 

c y ^ c 

4> 3 
> 

V 4 > ^ J 3 
v> H w 


— "3 S^ 

ft a 
^ vn ^ 

•p -O ^ O 

d "g fc g 

s I o- 

C "P o 

H «« S -p^ 

S tO irt o 

B- CO c bo 

rr'43 /o cK J: Q S ,js 

. ^ V . 3T- 

O - 


</9 

'W • •• _ 

3 ,?S O ^43 
C Jr 

SO 


u 
w S 


4 ^ ^ 
c 


s § c 2 =3 w>-p 

"Pc c pH, S .s •— >.E a 

TH • ^ •_ " ^ CJ ^ • . «M 


2 ^ u, ^ 
o •£ - c 


^ U. T? « 

g . c-2 D. 




o fc-^^r^-5 > 

' cfl - ^ 


3 


.S":5 

O 

E 


CO 


C4 

CO 


-! = 


77 ! •C 


O -O -P 


4J 


4/ ^ w ^ 4/ ^ 

'““P§ - ~*tJ 

g § g s3v p 

"o-o s 5^2 ^ 

i C 0 i;: 5;jj o.|.„ 

2 wfc-gt‘-o 
i > "i .2 « ■'sr 

r- V. 2 S ;:3 


c* 


_ V) 

— -:s i-' 




_ o .a 

c 


*.2 U </9 

pS ^ O 

^ C 3 V 


C c M .— 616 



4922 


The Civil Court Manual (Imperial Acts). 


[ScH. 


faM* « 

O >- 

^ .5^3 

Ui 

M 

CO 

V) 

CO 

<a 

CO 


CO CO 

Duration 
protect 
rates of 

JS ^ 

2 ^ 

S 

« 

March 

1942 . 

1 

1 

1 

March 

1942 . 

• • 

« • • 

• • 

■Si'S! ■ 

:s 



O 



I 


w u V 

^ g 

Cki bn 


(S4 


a 

s 

Cb 

cd 

0 ^ 

Cd 

X 

Q 
< 

xja 

z 3 
oy 




W w 
X 

^ u- 
d <2 


o 

S3 

•i-g 

p4t« 


43 h 

o.sa g. 

5P-ts 
C u o 

— oa ^ 

T3 H 
ce^ 
ts — 

<A 

g'B'H. 

d 

^ C- c “ 

^ CXm 


>S 4> 

s S 

T5'S 

'C-S 

X 

*s 


il 

.3'=^ 


ca » 


(9 

- ^‘5 

o ^ ^ 

H- 


tS 

o x> 
u 

.3^ 

i; w 

^ cu 


a- ^ 

^ • j- 

o *5 g 
«<> 0) 


O 


^ V <2 J3 
3 C G- 

p> 

^ - CO CO 




'J W U 

^ S-IS 

3 £ ^ 
Qu 




-g 

;: o 


u ^ 1 > 

X ^ c qbS 
^ 

- J, o O a. 

- 2^ bo= rt 

.^'s S *y s c 

^ .iS ^ 0.1— a 

H« 


V. s? 


c > 

u.a 

cx 5 

o ^ 
w e 
. ^ 
O ^ 

*« 

> 

§ rt 
C9 


s s 

Wf Wt 

o ^ 

13 
> > 

"O ^ 


u a c 

4i) V O 
J3 <j <J 
^ ^ fa- 
"S o o 
O. ct 

i«i9 

in m 


£ 

a 

<9 

> 

-D 

<9 


c 

4J 

fj 

k4 

D. 


C 

o 


S 

o 

13 

> 


g 

u 


0 

1 

«? 

m 

i/i 

06 


CL 

•s?» 

m 


Cd < 


t/3 

>-3 

< 

H 

Cd 

s 

Cd 

c /5 

S 


> 

w 

U 

O 

Oh 


V 

,s 

w 

g 

2 

o.< 


.£5 

ts 

o 

o 

£ 


U 0^ 
3 :3 
G a 
o 

> > 


o 

> 

# 

u 

ii 

2 

On 


U 

•5 

u 

2 

pk 


3 

a 

> 

p6 


'^isi 

•5 ^--55 


faC go'' 

e 


2 J 


Aj 

%m 

3 

w 

o 


cj 


3 

C 

<9 

s 


CQ 

Im 

O 

o 

c 


2 

o 




-o 

2 3 

•o § 
S S 

J-l 

li 

lO o 

fa- 

o *•*« 
§ 


V 

hm 

3 

u 

i 2 

3 

C 

C9 

2 

•S 


Sm 

« 


O 

c 


8 


O-P 

«o 
C4 


6^ 

4^ 


4^ 


C 

<0 

u 

o 


c 

G 

J3 S 

l-S- 

I' 

C1.-C .b 

S g 2‘ 

p p (3 


2 

2 

U 

.2 

e 

C9 

S 

“ 


fa« 

n 


O G 


fa— 'T? 

o a ® 

"S 4.^ 

k4 ^ 

^ U 
ifi o 

^ V3 


2 


§ 

C« 

o« 


2 


3 

o 




CO CO CO 

CO 

fap 

KO^ 


eO 

<0 


SCH.I 


The Tariff Act (XXXII of 1934). 


4923 


2. 
o 2* 


-s ^ 

J3 ^ 


-C w 


21 


V c 
3 o 

I S’ 

>K ^ 

•o ♦-» 
.a o 

X 

s 


I o 

^ -- 
•o — 

O 

i3 ^ 

§5*5 

•SH 

_ « 
4J 

a C 

V) •tm 


P 

2 [§) 
"2 "S 

••m 

brt 

g| 

o ^ 
Q. S 

A 
tn 5 

^ S-4 




- 5i 
•C-S 

<<0 *3 

.!•§ 


<0 _C 

o.'i ^ 

W.tS 
a u o 
•- tt ^ 

g C(2 

VJ g 

SI'S. 

•5 o e 

Si ^ 0 o 
»0 CLm w 


>^ Si 
3 S 

-o 

S 

0-5 

X 

o . 


o 

C3 

S.2 

^ s 


si.-ig. 

'■= c -C o 

-5 "C 43 
o e Pn 

U V9 t/» 

^ °1- 
■« c-a:s • 
s.= 2 


l^s B.-i K. 

p^ 'w SP- — 


B S 

-O ‘w 


O 

bo.cS 

C %m 

cq 


O w 
X 

^ w 
0<0 
•C 


tj v: 

i .£«! 

v> 


“og-B- 3 . 

v> ii — 

a -5 bc.2 

c 3 c ^ IS • 
.5 5 •- o ^ c 
^ o w c ^ 

O ^ O.N-H £ 


o -o 

s.2 


i-g 

bO 3 
.S o 

O k. 
^ Q. 


0 ^ -r 

* - P*" s ^ 

2 § 13 

l|iJ 

1 

as.-- 

_ es V 
J3 €0 O ^ 

•.tf I-- c 

hM ^ ^ 

^ ® e — ^ 
O ^ £ O 3 

OS ^ & 

o o 5 LO o 

- s « S-| 

_ Cj M ^ 

C a 

I 

SircS-o s 

« 2 S 

C -5 
^ S «3 ^ 


O'! s 

S o g 
S E ® 

03 O O 

P* 

V 

O Q.’S 

115 

£i 


o 

T3 ^ 

si 

c S 

O s 

•3 <i: 
« - 

^ c 
•s S 
o V 

2 5 


^^^2 <2 

o 2 « ^ k. 
j 3 -5 > o 

^ £ 
S- fc .£ C £i 

O O 5/5 ^ 

— '^ ^ ^ O 

*3 C ^ ^ ^ 

1 1 1 -t' ® 

^ C rs w 

O..SJ2 
•3-3 *5 

o 2 vT t/' S 
^ 3 C V 

.yC-2.= .^ 

Is — r. -o ^ 


3 ^ 

~ o . ja 22 

^ ^ ^ o 

ili u rt O 5 

2 s 2 


k« IJ ^ 

o ^ ^ 

S'! s 

i'i: g I 

3 O S 

*3 c — ^ 

I - 

£ .S <x: o 
s -3 ‘C ‘— 

2 -o ti'-' 


•S S 


•= s 

O 

.2 S 


o ^ 
r^. o 


S ^ 2 tJii 

- 2 «- 1 c 

O fj 3 ^ 

i? -s ^ c 

t?. “ S ^ • 

s ® ® 

O ^ •— ^ u 
C O ^ 3 

5 c o w o 


a 

'-^ v> f- 

4^ 9J ^ 

C •— S 

w W ^ 

^ « jC 

O p> 


A 

i2 

a. 

0 


0 

*j* 



c^ 



V) 

•T3 

0 

C 

0 

c 



v» 


•S ® 
S “—3 

rs ^ 

C. o r-^ 


- g, g 

■g i s 

« 3 _c 

t/» 

C "3 ;3 

j 3 § cS 

^ I 
.5 2 " 22 ® 

1 ^ V 

u> w>— 
^ too b/> — ' 
o ^ 

O ^ 


«% r> ^ 

0 i-K VI 

2j V) > 

o w 5 

1 e IJ 

G o 3 ^ 
^ > O" ^ 

O O v* 

— K ^ O 
»- _ 3 3 

c2 2 

■■H - £ "g -^'' 
§ oU"= g 

J" *-• -^ «J .Q 

^ O s I sX 

Q. £ ” rt 

p^ ? (y> ^ 

£L ^ © 

?:2’ S. 

>-.“ S' S s 

U4 a — -c 

2 .2 i; tT vT 

i“g g §1 

iC .c ta- "o -o 

- • C c 

_5 ,S rJ 

S 

g c-2^.S. 

v.— *- *- 

2*3 f -g g 

^ -• O 

s"^ 2 
C £ s .5 
X a. ^ 

2 - O CO o 

■ C f O ^ 

2 IOjI & 

rs .3 ^ ,5 

± g'§.2« 

^ ^ 2 § 

^ ‘S 
c O «5 
O c# 




4924 


The ,GrviL Court Manual (Imperiali'Acts) 


([Sc^ 


c - l-S 

d 2 S 
Q 2 


I? 


I " 


■c SJ . 

M 0> 


St 

U 

fM O) 

cj 


§'§ 

■0^*3 

*0 3.2 

u a > •C 

d cS 

AJ S 
•■S'o 3 

S'2 ^ 


2 S 5 


*S :;. 

'G B 

•C^ 

„ O 
■< - - 
6 

►S O 

D-cxj 

O 50 
O ^ g 

H bd 


1 
T 3 ! 

i- 


© : 
2 

3-2' 


cd 

na 3 

ffi-a, 

“d H 

§ Cx 3 <9 

^91 

2a 

og 


_J 4» 

C O. 

2 ■ c'b 
in 


D S 

-3 -a 

2 © 
•s-5 

X 

« u 


S ^ 

E <4 

s 


tS b 
Xi.2 

•tx ‘-^•f 
*> e o ? 

</l •** 

b s 

c?-© 2 

® 2*!^^ 

“1;! ^ 
•c 2^^ 


I'i 

-5- 

M ^ 
a ^ 

5^ •S: 


a 9 
9-3 a> 
^-a A 

^pq 

- - t/» 

t> _ aj 

o . c ” 


a 5 

bO 3 <« Ur 

• 

«s a ^ ^ 
o a a 

^ o-M a. 


S'g 

u . 


S .2 

> 

^ u 


o:i c 2 

SP-- 2 « 

-« S.2 
o 0.-f 
2 ,S o ^ 

^ ^ c? 

St ? ^ Si 
2-0 

5 

e ^ > 

- o "O _ 
V ^ c ^ 
^ 0 . iJ 3 <0 


>v a 
^•1 

U«0 

hi *3 

a ^ 
3 1 .§ 

00 ^ u 


S 

’ Pa * 3 ' ^ 

^ c 
^ : C * 

g'S’^--'"- 

y •« V i. 

•§■ 1 1 ' b 

.o o . t -3 o . 

r:5 


2 

— a* 




g : 

z ' 


i^'S 

o rt 

o o 
^ .© 

bo_s 
C5 ^ 

;6«= 
3 bD 

•2 

S g g 

1 o| 

pj .© 

CA tn 

|l ^ 

«jU £ 

y ^ i 2 
55 3 ^ 

js c a 

o 2 a 
o'^.'S 


^ I ° 

a 43 :^ 

•T?§ 

-g-- 


no u 
P G 
c« 9 

a o 

c<? 

^ g 

i 


T * V 9 

c ^ 

O L-- 


-> X 


LL . \ 


f-« C« 


CO CO 


X 


StpH,;] 1 


( I 


The Tariff Act (XXXII of 1934). 


I >i'i 


4925 


5 ^ 


SL 

£ 


^ c« 

I? 


■§ ^ 
cd M 


C 


: 2 w-g Si 

♦ ^ ra ^ 


<d S 

•a 

> 


s ^ 
s 

o iJ 

^ S 

nzJ > 
<d -o 

c 4-? 

« g 
S.fc 

tn o 
e< 


>H a 

3.i 

■§: 


scs 

.§-g 

^ s 


o .t2 
b 9 .tS 
C w 
*** CQ 

T3 
4 J c 

4-^ •is 


S "O 

® g 

•in o 

^ s. 


C U 

gl 

o ? 

b c 
o g 


>. iJ f 3 J 3 O 

■3 S o .2 4^ 

•5 - ^-c T 

1 , •- CQ - 

O __ 

'o «£! *C A 

X « -S ci5 

w SI 

o .0 a • 


X ^ ^ -s « -o 
^ ^ ^ a “ w 

^*, 0*5 ci.^ g 


y « r; c 

.2 5-^ P'S g‘^-5.2'^ t 

TS — 5*f**S5o'^*-CL 

s.>s s,^. 

< ^ 


cu<i 9 c 

fco 


l-s 

-a -C 


iS ^ ^ «J 

g,-3 o. g 

•sS-r 


•c 

X ^ 

JSS 

s ^ 
•B-? 

o 


a 

O C» ^ 

bo 3 ^ 
S.-S 


= > 
s| 

.a 

^ _S 


- S 

o o 

T9 

> 


^ <•> 
3 e 

-TS-a 

o-S 

fc- 

b jy 

bo C >a 
2 C 

^J-s 

trt 


|,i s. 

•sS s 

|.s<2 

3 

ST'S. 

<d 

e ^ IS 

.t3 o ^ c 
k C O 


l> 'S CO 

3’C ^ 

S CO u 
> w od 

s ® r! 

1^ i 3 O 
'2.S C 

• g- ^ 
§0 S ^ 

C^ •M 

§.g b-a 

^S B 3 

• S 2 

A Cl. «. 2 
^ « ii->T 3 

.aQ «„ 

.2 8 “-3 
2 § 1“^ 

I ^•'l S 

«isa 

3 e 2 i 
-o 2j ^ e< 

p £"« a 

a. £ ^ 

«3 S d 

o S ^P 

b 

•■• W u 

o-^ o 9 
t> c 

i 

nsm tJ 2 G 2 
rS •s c ^ 

g 2 e S. 


.2 d 

e 3 

g I S 

tf A 


e/) 

O S 

a ^ 

"2 

•o ^ 
c s 

S.O 
2 J 


O V 
V ^ 

V) «/) 


o o 

c c 
o o 


CO ^ 


CO CO 
KO <£> 


2 s 

a, ^ 

t ^ 


•£ C 
c3 



0 

0 

a. 

0 

w 


3 


c 3 

3 



<d 

3 o- 

0 

C9 

0 

3 

3 

e 

v» 3 ^ 

2 

cS 

3 

0 

c2 

3 

1 1 
a c 

C 

rt 

a 

:§* 

w 

<d 

-3 

e 

rt 

3 3 tJ 

•3 0 3 

c .3 3 

<d > rt 

s| 2 

C 

(d 

a 

•S 

•c 

0 ^ 

•c J 

CO 

(d 

O-rS js 

■q. 0 -B 

tt 

C^*0 

0 

0 

c 

c 

k 

v5 

“ 

« V “O ^ 

'g--^ 

0 

c 


C 


I 

Q O “ 


s § 

3 “ 

In 

c 

DC a 

2^ 

w 

£ *0 

U ii 

V) 

b. 

C O 
AJ 

c c 
£ o 

s- 

tr lo 

Q S 

n 3 

Si 


^.9 


1*3 

o 

8 3 

tS o 
^ -C 

w 

c ^ 

0 

1 


"I 

• d 

•o a , 

M C 

•£ ' 

0 

^ "o 
c a 

u ^ 
a "o 

1 S 


0 ° 

■il 

^ ed 
u 


^-3 a 

o 

> *x ^ 

^Jf 

i boS 

« C o 

:i« 

a 3 

3 •‘•O 
3 ^ n 

L 3 ^ 
2^ ^ 
z 3 JD 


11- 

T 3 

fc 

0.-C 

-hS 
ri^o 
eo o 


t9 .B 

e<£ 

^ bC 

•a .5 

•c^ 

CQ -2 


p2 2 

t- Si 


1 


4926 


The Civil Court Manual (Imperial Acts). 


[ScH. 


*0 ijl' 

c — 

■i B o 
o ^ 
^ fe ^ 

<Q 


3 

Q 


w 

o 

2-^ 

0 2 fcl 

« o-a 

« ^ ^ 
tx ^ ^ 

— 3 

^ ^ 
• M W 

cjii i 

o iS 

cS t: 

o a 
0-1 


C3 

I 


4= 

c/9 


oa 


o 

o 


•g 


£‘ 

_ • o 

O 'O 

^ c 

^ i5 


3 

•o 


tM 

a 

c 

c/5 


o 

p 


u 


I 

z 


o 

Z 

B 


«>9 


^ S- 
s a> 

cd 


1^ 

M 

0^5 


2L 
c a> 


(/) 

CO 


•s s. 

J3 S' 


c^ 

M 

CO 


-fi £L 

o ^ 

1-4 9) 


a> 

k4 

Ui 


4J 

o 

b< 

b 


ct 

c3 


K 

■^g 

<30 


og 

S| 

ttj 5 


>S y 

•u ♦- 


O 

c/9 




X 
V 


</9 j 2 ^ w 

&-S g > 

.s ;s :::-S 

4> .a 


o 


>*. 5i 


4^ 


^ C o 






a> 


e 

o 


^ C 

<-» ^ 5< 


^ S 


< ^ 

^ S •’f- 

x^ - 

ZJ i 
O0 

hH 

o 

u3 < 


t A 

l-S 

%> 




- ° 2 

- 

sp^.is 5 

C C *0 
D«i-^ <Q 


C 

4) 


o 

•53 — 

^ w 

Urn 

a a. 2 

S2- 
^99 


C ^ 

-rp5 


8>:§|| 

U *0 
«j *3 

o > 
?5 ^ ^ 

^ S 

g-T? ^ Ji 

O A> »« o 

O • » .M 

bOpS 5 

.S O HD ^ 
fe ^ 


ti 

•O w 

S - 

V 


S t1 

o.ss S- 

SP-- ^ 

c fc- to 
pa e< 

T> ^ 
B.S^ 


>s o 


4^ 

«o 


4> 


|l^ 

■S(S§. 


</) 




u: -c: c -o 

^ A Vf 


C/9 

3 


o ~ 
X 

^ k 

4> c2 


l-s<2 


w - 4, O o O. 

-C C/) ~ 2 94 

5P S *2 

0 ra ^ •Ti • — 


S cifi 

c 3 e ^ 
P •ff- .2 Cl 


«/) 


^ C - 

•c .2 o ^ 

> l> 2 e 


^•9 


7l V M C 

M pA o.^ 


c 

o 


- ^ o 

SOS 
S-2 

- s 


‘='S'B. 


.S.S a.£ 


e 

o 


c/5 


Q 

Z 

< 

c/5 

_) 

< 

C/D 

< 

CO 


o 

3 

C 

4/ 

> 

4> 


4> 

> 

U 

0^ 

w 

o 

04 


w 

O 

4> 

O 

Si4 

04 


X) 

> 

«i^ 

<.) 

XJ 

I 


4^ 

> 

o 

4> 

o 

04 


r i2 ^-c 


V9 

2 ^ 
O -X 

Urn <J 

&/ o 

^ CO 


.S 4> 
cC 

^ ^-g'e 1 

5 g-s 


CO 

“8 


ys § 
o o 

<rt ^ 
O ^ 


C ^ — 

J^-i^ 

— £ c 
2 
o 

-o «- 8 


t/i 

«/} ^ 
4/ O 
^ O 
3 ^ 


g 

s 

•i:^ 

CU 

</^ 

^ /-5 

4/ 5 


c 

Vi <- 


<j 




V9 

v 

B 


CO 


</: 


^■s--e 

^ >rvS 

•* 2P cj 

V9 C ^ 

^••s S 

_5 ti tJ 

*« «= C a 
' c J2 S 

"S.-^ g«i2 
^r 2 c^ ^ 

e_i 2 

^ V5 fc- G 


^ a 

<j ^ 
c« ^ 

I a 

s-| 

pG ^ 
cO 4> 

-2 <« 

m 8 

°i 


(A 

(C 

4> 

a 

w 

o 

o 

•£ 

"B 

O 




o 

-5 

3 

§ 


pC 

V9 


CO 

o 


§ 


4> 


C^ 

3 

C 

a 


^ 3 

C -C 
o ^ 


1^2 


^■B 

H'C 
.y cQ 


-o 


Q-o'S. 


CO 


CO 

CO 




CO 

CO 


SCH.] 


The Tariff Act (XXXII of 1934) 


4927 


M 

c/> 



CO 

CO 

•C cJ 

^ Cl 

0 

'G ^ 


a o) 


<b « 


^ Cl 
o ^ 

a o) 


-C2 ^ 
u ^ 

<d 


c< 

y ^ 

im Ch 
(Q M 


^ ^ O 

^ C-S S 

^§giis 

o ^ S * V • 

& 'T ^ C 

^ ffO k« ^ A Q 
^ ^ (-C4 ^ ^ 

- : ‘=^'3 s S S 3 

TlS f - na-SS Cl . 

• S -5 ‘ PSl'S r 

g 5J s;;u ^ 

-§(2gil7 

!« 8 ? S rt o 

“iio?i§ 

4> ^ X 

1 i ® S ^ s c 

•^ g.a 1 ^ 2 -- 

2 e >H S 2 ^ 

e *^ D'O ^ 2 ^ 

*o c O S 3 
‘^-S -_ c "® 


36 

T3 'a 

•a Si 
- 


o 

S2 

.!•§ 

*- £ 


^ o 

85:5 ^ 

c C o 
CQ ^ 


o C Otf 

s 

o'S'S. 
•S^^ d 


-si 

g 

C3 

£.2 

•s > 
4> 


^ -G ^ 

orS ^ 
5P-- ^ 
•- eQ :: 

4> c/) 

g-gl. 

-J « 

.S o ^ 


c H 


a 

cu ^ 
- E 

sl 

.r ^ 


>* c> 

3 e 

•O W 

s .. 

•G^ 

X “ 
4> 

^ .0 


</i 

> O 4> 

E J3 
•G P5 


€ - s 

C u Cf 
•— CQ CO 

£ C(2 

IS-® 

3 

S ^ *Q. 

O o “ 

b#)3 <9 
e “ 12 * 

.5 O *0 c 
k k C O 

^ O-M ^ 


>v u 

3 S 

-o '3 
" Si 

■g- 

« 3 


£3 

E.2 


i 3 J 2 k - 

|:i S. 

•-m2 


o 

ii.SK 

«« 

g-s-t 

bJ 5 ^ * 5 j 


E s; 

8 J 

Lm W 

O.^ 


■- S.C 


2 6 

00 

•• > 
g-s 


>• Si 
3 E 

TJ -3 

•=-s 

_c Ji 

■ S > S 3 

3 £.2 
- £ 
H» 


o:i k 

be 

® ]k o 

•- oa 
T5 

ii.£» 

3 

k *• 

fcr^ 

c “ 12 • 

I § 

m O.OH M 


- 0 - 3 -S O 

i •= ^ 

«f m o g 


ts ^ ^ 


2 

O-g 

22 ^ 2 
CO ^ e 


|«m o 
e co^y 


E 5 2 

^’ ISOoJ ! 

^ «o 

g « i-§ngi 

•s IS * c .2 ts £ 

|o|?Ss|, 

|ii :|gi 

z --- Z.y c 


li 

k « 

-s.y 
g J 

O 

C CS 
O 


o • ^ 

*^1 

bC'® 


9 

c 

4 j 

'3 ‘C? 

g« 

C 


-C 

^-= « 
p I E 

> cr." 
o 4-» T 

— 3 2 

v> 

'G ^ 

C V ^ 

O e h 
^ c ^ 
g « 3 

B ^8^ 

U« 

til 

U 

u ^ 
C C 
(b 3 k 

c — ^ 2 
. c ^ 

o Cl 2 

^ g 
►S^ £■ 

- 

3 ^ -c . 

g «m 
S'®--*. 
£ . 
y 'C 

r% 6^ 

^ 55 a. 


• o 2 

§ c g 

® fc £ 
£•£ ftJ 
a. y — 

T- E 

iO"G . C 
A e c cj 

g > 3 §0 

♦0 "c S 3 3 
« «-* a. g 

o ^ ^S 

a 2^^ § 

O Cb Q« 
O ^ O 

“ S'-S° 

^ a o o 
G k IG u 

o e S 
.2 — jii 3 

^8 2 -3 is 

t'^ -c .2 
3 - m-o 

TJ C ^ C 
4, O.S*- 

“ 3^ f 

' 0-0 ^ a 
^ -*5 3 

y 'C S c 

2 y' 3- £ 

p «j 

O ® o O 


"C 

e 2- 


^ ^ g 

b 

- H 

c 

Q.„ __ 

c 

0 

E 

c> 

X a 


c 0 


Preferential rate of duty if the 
article is the produce or 
manufacture of 


4928 


The . Civil Court /Man uaI (Imperiali Acts) 


> _2 
- '-P 

1 

2 2 S3 

Q S 


J3 SL 

t-4 ^ 

— 


p SI. 
S3 S' 




4^ 

?c 

c» 


Vi 




M 

ro 

CO 


CO 


j3 ^ 

j: 

. N 

■s ^ 

SL. 

C a> 

— *-* 

S3 2* 

C-/ 


►S . 


■a i 

LD 'Tl "O 
^ i) 60 

^ ® c 


• 

M >S 

3 tS 

<3 -o 


S 

0 

01 
(d 

a 
■s ^ 

e 03 

cS a 

X c/3 

g s 

o u 

I— I 

H H 
q oS 

td < 
c/> 


>• v 

-Sl 

'1-5 


5 s 

a> .O 


S3 .p 

E (4 
•5 

5 


a-S b 

11'=" 
•S CQ 2 


dJ ut 


g'S'H. 

ho^ C9 

o u a 
Clm 


k« 

li 

I- -a 

^ *c 
D.^ 

O ^ 

S 

. ^ 
o o 

l-S 


II 

V- 

«>cS 

‘-■•S 
Ji ^ 

bO i> P 
*53 C® 

.a JJ 


a-s b 

II 

•S(g s? 

^ d ^ 

g-gl. 

a «* 

byOpS d 
^ CtHH 


II 

V «s 

•5., 

i? 

•1*5 

JU 

Hft* 


■s-i ^ 

II 

C ti4 M 

•S CQ ■-• 

’g.S‘3 

ts g 


§'2 
bo«3 d 

.S ^ ^ 

o sm e 
.A 


sg 

"I 

b:| 
a* ^ 

^ B 


• #. > 
g-p 

^ <9 


II 

■®-s 

. 

60 y 

3|.g 


a.p ^ » 

|>:f 2: ■ 

.3 (§ ^ ., 

l.Si^ J 

I J - 

|llg 

J5 i3 


I g 
^ S 

N 

*s 

1 

•o -5 'c 

n a.® 

O o 

*1 


-o "S 

rri 

•S-c 

g« 

bo^ 


SCH.] 


The Tariff Act (XXXII of 1934) 


4929 


9) 

•m 

CO 


JS £1 


V9 

CO 

y o> 


9) 

CO 

JS ^ 

a ^ 


V9 

CO 


£ w 

o 

►• 


o 


o 

o 

o 

c 


u 

^ . 
na § 
c ^ 




4> 


a> 

«/> 

B - 

•> 

0.0 


€l s § 

CQ w u 


^.S O ^ 

Z i 

C *0 o 5^ 
® ® 

bJD^ « ? 

.5 o ^ 

^ i: a-o 

jH cu*^ C^ 


S.1 


o 

C3 

E.2 

- J 
•<« 


- S 

-§1 

O -- o 

“il 

IS S .2 

•S > 

.a JS 


j3 -C 
O.iG 

ap.ss 

♦S 

^.s 

t/i 

O O 

^ Cu 


G S 

«J IJ 

D.^ 

o ? 
c< 

°i^- 

*?. O^ 

rt 'g .SP 
1^.^ 


>«. 

3 E 
*o 


i3 -C 
O.S2 


.g y- 


.S'= 


O ^ 

“•§ " 
iJ ^ 


tl 


QJ 

s: 

0.2 


CO c: 


O *3 

a ax 

ts 


w.ii 

i S.-g 


o 


o 


O w 


g 


o 


s ^ 

o O 

o 

S.S.c-a 

- £ 


g 


O 

<C 


^ ^ e 
3 B o 

^ ^ Lrf ^ «i^ 

o o y o 


II S- 

*0 

«.S1^ 


9) 


</l 


g'8'H. 


~ 'S'&C 


•5 5« 




JH o.*-< 


S ^'25 ^ 

:5 ‘ S-2 

o *2 ^ ^ o 

^ (9 •M 

H« 


fco G <9 

c ^ ;a 
• 25 O ^ 

^ S.>S 


e 

o 


o 

> 
• mm 

«i^ 

o 

o 

o 

Lm 

e-i 


o 

• mm 

o 

a 

O 

0-1 


o 

> 

c 

o 

o 

o 

Ob. 


o 


o 

o 

o 

du 


(/I 

-O 

<9 

O 


O 

•s 


s 

CL 

« 




'S'S 

J5 

s 

% I 

2 o 

cT W* O 

o 

^ ^ 

<9 C W> 

^ •M 

“•? O 

o -s c 
X — ?3 

a ^ ^ 

(nrs-^ 
ooS ^ 

§< 


O 

£ 

-a 

c 

o 

•3 

fart 

<9 


(•» 

3 

c 

<9 

s 


tt 

O 

w 

3 

t3 

3 

3 

<9 


^i:l 

J s“ 

ail 


00 

o 

o 

a 


.o 

0 

1 

J2 

Qm 

I 

/I 

-3 

a 

o 


<9 

>s. 


O 

a« 


o 

eo 


^ § 

b c 
-S'S 

o • 


(/> 


5 


O 

^ I 
= .S- 


-1 


e 

<9 

e 


.3 

fart 

SO 

o 


o 

o 

3 

e 

<9 


•3 

fart 

CO 

o 


o 

c 


^■§ 
■g 5 

•- s. 

fa*) 

bJ) w 

c c 
'5? a 

22 G 
2 G 

fart ^ 

o 


u .o 

-£ V, 

o 

-o JS 

"a 

3 *22 

-Q *3 


o <9 

Si 

fa. 

(/> w 


a. 

3 I 

3 ^ 

i o 
*5 

^ g 

cd 


^<2 
^ ia 
^ « 
c ^ 

11 
£ 5 

o o 


o 
> 
o 

•TS 

c 

C9 

' -2 
O 

I r 

•n o 
o Q. 

ij 

c ^ 
P ‘3 

<9 ^ 

fart 

— t_2 

o 


C4 

CO 

(O 


a^“* 

"•S3 

• 2 V3 
2 ^ 

■C ^ -fO 

o " .-5 

CL O ^ 

§■5® 
^ S-S 

C 3 <-> 

e'^'o 

f-.a S 

<9 i_> 

Ort >< ^ 

« ^ a 

B ^ o 

o G ^ 

* iJ-S 
fro S 

gjG t; 

X r — 




a 

o 


i m 

's-s S 

C 2* 3 
o *5 « 

.S — s 

■«3 tS 
3 -o ”8 

S s t; 

Sic a 

- p s 


rc't- 617 


4930 


The Civil Court Manual (Imperial Acts) 


[ScH 





- s 
.2-- 


O w 
X 

.O 


os "S 

O ^ 

S.2 

t 


P .53 C > 

q-C 
pa u 

x ‘=^'f 

V q o > 
tS •- - - 
o 2 

S’« t 

I 

■c 2^-c 

,X3 CUm <d 


3 S 

u ^ 
X 

^ fr- 

o iS 

>- rS 

*S> a -5 
13 .1-5 
5 


«3 j2 

o.» 
W).t2 
c ^ 

.^ca 


V e 


g-T3 

O 

o 

c| 

• M« O 
4> ^ 

.o o. 


aJ ^ 

i| 

"•M 

o.^ 

o ^ 

^ 6 

°g 

.af 

"c ^ 


>V V 

a S 

-§•43 


€:ia 

bJO.tS ^ 
a C 
CQ - 


-S o J3 
Si a CH 


C3 

e.2 


q ^ 

«:a 

o.'l 

2e 

t- 2 

o o 

g-P 


.2^ 

"" !=? 


Si.Boi 

^ 3 

S -S- 

id «« 

bo3 c3 

d 

^ a.^2 


fi 

4> flj 

•3-« 

U 4-* 


V 

i| 

•q ?v 


§1 

.BM 

1.S 

« * 

cs 

o 4J 


•s o 

o ^ 







SCH.] 


The Tariff Act (XXXII of 1934) 


4931 


-6 ^ 
a 

<4 M 


3- 


J3 ? 


JS ej. 

<9 M 


J3 £L 
o ^ 
S A 

M 

s 


C * ^ 

4> 


o,i: -75 


-I 
■“*1 
8 «-» 


^ c 

♦ O 
^2^ 


g S 
- 0 
w « 
O 0) 


•» g g^ 

<« 6.6“ 
1“ i3 <*- 
"O ^ o 
c3 m 

-.= 0-1 
f -fS H 


gg 

u o 

ii 

M O 

if 5 

C t3 


a 

3 6 
o ^ 


irisg 

g^-C s 6 

— pa t, o 
. s 

4J ^ > 


S S c rt ^ 

ts 2 _r 


o^ : B 
c g -o O £: 

£ J£ ° g J 

^ ^ -6 bO_3 rt £5 60 

l-s.s'g^ ^la 

® a-— 


•o 

^ X 

I- 

.O 


5 so y -2 
>:3 6.2 


&.*S *« .53 


€ - s 

£.6^2 

" B 
g-g-H. 

K O «« 

•-^'g 


c ^ 

g J 
.6 
•j js 
Q. 5 

2 s 
Sj 
> 

w <v 


I'ilia 

•B m o^ 

Sj o ™ 

O W 1> _ 

X C5 ^ 

^ t» «#* ^ 

w.® ^ 3 

g-s ^ ST'S. . 

*/i -75 2 •• 

ti> o -g 2 

IS S-2 G ^ :5 • 
^ ^ ^ &•« 2 


3 6 


^ “ 
i; 6 


CO T2 

4^ ^ 

S <^ 

•S 


o:f S. 
SP-- ^ 

C s 
— CQ g 

« c J 

«o * 

CO 

ST'S. 
^ «• 

B ^ « 
.B O ^ 

^ 6..S 


8 J 

V, .6 

jS 

D. 5 

2 e 

o ^ 

_ <^ 


- p 

.3-- 

- 2 
^ "S 

.« .O 


w W TT W 

o ^ S -Si 
^ *bb c 
r > -s G rt 

s-s^-i 

H'' 


SJZ a 

Sd:I :r 

B W i 

.a CP e< 

2.S^ 

«« CO 

S *o. • 

6 *• ? 
60 3 « W 

.6 ^ ^ fc- 

^ S-vS ^ 


I -S g « S' 

» £ i ^ 

•S rS ^ S 

Lb ^ O 
•O ^ G ti- 

^ cf^ ^ ^ 

V .S C 4 4 ^ 

a -o a. 

2 “i; o 

Q.^ X 

^ -S S o 

2 5 J3 

M S *0 
G G ^ 

- e 

o o CO 2 

1^ > **4 

^ b c " 

C "2 O S 

S CZ •s cs 

-3 s-s 

u " «= W , 

•43 *6 6^ 

o «$ *£ : 

c o 1 



• 

• 

« 

1 


g 

u:> 


V 

1.^ 


^ A 




-o 

—4 

o 

k- 

c 

rc 

D 


o 

*1 

is 

■as 

g 

6 

T y 

-o 2 


B 

•3 

J S 


fcl 

O 

B3 w« 


O £0 

o 

w- 

a 

C o 


^ 

% pp 

O-'^ 


I -5 

r 'C 
£■'© 
Q 


C ;6 « J 

3^ .. t 

g-i 2 <= 

t.S I rz 

^ 3“ I 

c3 O c " 

Lrt C3 

X ^ o s 

0 ^ — 

r'sl q 

C « 6 O 

e 6 S, - 

1 a 6 >: 

is "I'"* u 

S. ^ G 2 

4-* 2r y ?- 

■ C 2‘C 
;r t; 2 >. ti 

^ O 3 ^ 
.2*5 C 

= i ° 

C *5 S g-B 

i-g 

13 3 


£ S > O « 

e T3 := - -C 

g ci 2 I e 

M ^ 

o o tS a- o 

I— ^ O ^ 

Ji c o S 

cl c<^^ 

="3.2 

" 6* 
O 4^ 

;< 3 S 



4932 


The Civil Court Manual (Imperial Acts) 


[SCH. 





SCH.] 


The Tariff Act (XXXII of 1934) 


4933 


cn 


CO 


CO 


o 

o 

§ 


■« St 
J3 ^ 


-g ^ 
J3 S' 






^ t-4 

tX 4 ^ 


o 

4> 

(£4 


13 ^ H 

“<§ S' 

o'g'S. 

a « 

bo^ rt 


>s o 

3 s 

^ •a 

.a ^ 
o "i? 

2 w. 
OcS 


a pJ 2 t- 

O .S3 a 
bo.ts ^ 

CO 




S 

a 

o 

13 


c9 


w 


O 




•- ^ — 


^ ^ h 
o c > 

bp.t: 4 j 

C fc- ^ J3 

— « fe.a 


>*• a 

•O w 


e . 


ss 

S.2 




^ c otf 


C -n ^ 

O ^ Cl, 

a ^ 

bo -^ iM 

.3 o ^ d O- 
^ ^ C O 

D.M W K« 
ir> 


c 

u 


O w 
X 

s- 

o 

^ o 
2 
1.2 
- s 


o _ > 

^ e o ^ 

Cts O I 

o e* ^ 
hn P rt 
^ ^ -M 


'./) 


O w 
X 

^ w, 
^<2 


i 2 -C O w ^ 
o CO C > 

- g^-c 

fid 04 L- O 

S- 

a s 

O Cl 


C» 

id *2 
IH S .2 

•S > 

.ss JS 


S ”0 "a. 

o o 

o «• 

g’' 0;2 

.5 O 

^ £.>5 


O 


• — 

c ^ j= 
O rt sp 

U 

dj 

D.^ .S 3 


a 

o 

o 

13 


d 


c 

c 

u 

u« 

O 

O, 

04 


t> 

o 

a 

o 

o-» 


o 

3 

C 

C^ 

> 

O^ 


o 

> 

•S 

o 

c 

o 

Cm 


t> 

> 

*w 

O 

V 

2 

0-1 


o 

O 

e 

> 

4P 

Pi 


C 

ha 

3 

O 

3 

c 

o 

S 


CO 

o 

o 

c 


o 

c 

fci> 

‘s 

>> 


c> 

o 

a, 

V) 

O 


rs 

a 

d 

-d 


w:-a c ^ 
c L» u «S 

13 ^ ^ 

•g S jo-td 

1 i J §: 

^ O -r-T 

vlS^ 
> S § 


o 

e 


o 

"C 


# 

o 

£ 

c 

1^ 

O 


c 

c 

E 

O 

ti 

.2 

d 

d ^vC 

c 


-O h- _ 

c C 

C 


— -CO 

0 


d d *3 
•C ® d 

a 

'5. 


C La 

rt 

0 

!> 

S Q-C 


w 

3 

— *3 
rt *17? ^ 

1 

t3 

a 0 

•r >' 0 

2 i 


•Sf p -e 

; ^ 

c 


0 

.0 s 

d 

E 

-a 

— -— • o 

d 

'A 


h e S -S ^ 
2 ^ ^ 22 


c 

^ |J2 3 - 

'* -C 3 c c o 

O *' o "H ■" C g 
o 


c 


c 

d 

s 


CO 

Cia 

o 


o 

c 


22 

o 


^ § s J ^ 


-C 

J5 •£ 
«* o 

a >. 

.52 »- 

■s-S 

t § 

3 .ra 

ft> .2 

O U 

-o -O 

-S 2 

u 

•S T2 
^ V 

^ s 

d c 

-o 

■i-s 

> o 
Q C 


O 

a 

-s 

2 

o 

<s 

3 
C 
d 

s 

J 

CO ce 

'g’g 

S CC 

d V5 


c 

o 


c2 


c 

^ I 
o J. 

b ^ 

c 

E d 
c c 

ha ’d 


s 


o 

s 

d 

o 

'b 

c 


5< 1 
> 5 
C J 5 

c Q d 

a ottog > 
^j= 


S 'c 

O ‘S 
u O. 

T3 

tl o 

G S 


|1 


P *- ® 
o S 

c H 


"5 




GO 

C4 

C4 

C4 

*•»*• 



CO 

CO 

CO 

CO 

CO 

CO 


a 

■Sg 

sr 

a. 4^ 

1:5: 

§;§ 

. a 

^2^:: 

a •« 

lie 

It-" 

c 


§ 

Syl 

o 


o 

v> 


&. 


h4 

a« 

0*0 I 

a 2 -s 

<^^*1 
«-* ^ t? 

s'" 

^ c 
o 


to V 





c 

Cl 


d 

CU -V c 
V 2 ^ o 
Q O^-C 

w 

s ^ 

c S'C 

;- O « 
0.0 rt 

« -5 S 

►S y 


0-0 


d 

5 


' • aa 

d 




c d 

Cl "TS 

Ms 

'f:§ 

Ji G 

^ Cl 

^ c# 

^ <S 
•3 
O 

z 



4934 


The Civil Court Manual (Imperial Acts) 


[ScH. 



0^3 
.3 'O 

■B Si ^ 

o VC 
^ a> 

Q 2 


V 2 


•B S 

§ 

Ja a 

>» %-4 

3 

« 

3 ?> 


13 8 

M 

0 ^ 
ii 2 

</i 

1 • - ^ 

t-. " 0 

CQ 0 

» 0 

0 

•2-5 

u 

C .2 3 


2 4> ^ 

# 

0 

•fl 6 

S 0 

CM ^ 



0 w c 

-g . ^ 

H X 


Cm 

O 

Q.> 

w 

C< 


u 

•ID 

C 

w 

<y:> 


o 

a 
2 


>s 


fiS 




s 

0 

(b 

cz:] 

01 
ta 
ffi 
H 

Cd 

Q 

< 


c/5 
Cd 

X u 

2 
O 


jU 

"y 

W 

U 


o 

s 

z 


H 
pc^ 

H < 
O Q 
td z 
^ < 
<n 

s 

U3 


ua 

cO 

< 

CO 


4^ 




4> 


.fl 

c 

• 

s ^ 
‘"i 

4> 

CL ^ 
O 

lO 

C< 


o 

o 


-S 

bC 


^la 

^.a 

53 b 

o-S 

JS-S 

c-^ 


c 

(d 



JS 


Si-2 rt 3 

sr!i 

•*3 6 », 

^ . S 3 

gTS CU 


4) 

9 

c 

o 

> 

9J 

C4 


u 

g 

o 

t 

Ci 


I 

V 

b 

pi 






§■ 

o 

C 

60 

w 

9 

.o 


T3 

o 

C 

c 

•9 


0 

0 

0 

a ° 

C g 

0 <0 

2 CO 

^ S 


^ H 

- 0 

u 

iM *9 

4 > 


CL 

0. 



0 

■ « 

■ * 

1 

B 

• » 

1 

>s 

A A 



c 

e 


o 

e 


S 

TD 


t/i 

% 

o 


c/> 

S' 


*• ^ 

>s L> 

- =3 5 ^ 

u 2 

CL - S 

"S -a 

So 

^ 

22 

O ei -.O 


n 

00 


o = 

o- ^ 

sa I 
s s J 

O W ,0 

'"J 

oJ =:3 ST 
‘ 2 , 3 ’S 

^ Se. 2 ^ 

-a 2 : 

o bJ 3 
«■-- • ^ 

X CO 

S'S' 

c 


2 

Q 



t 

'9 

c 

s 

o> 


o 

4^ 

U 

X 

o 


o 

4> 

6 

•a 

>V 

s 

bo 

•5 8 

Is 


SCH, ] 


The Tariff Act (XXXII of 1934 ) 


4935 


^ 

g CL 

oi B 

_ o 


^ ^ 
^ o 

Urn ^ 

U 4 ^U 4 


o 


4 i o OJ 

t? y y 

(><(>« CZ 4 


g i 

^ o 
o 

CL > 

o -a 

« <9 


a 9« 

u s 

rs 

g.S2 

s s 

o. 5 

« fc. 

o CO 

o 

C 

f 6 «. 

c: ^ 


e' 6 

Q tj w 

S O 

a > 


•^3 O 

s ^ 

g 


o •- 

s « 

o. 

o ^ 

g |C 

k. 

.2 S 


o b jf 
Si o i v: S 
^ 61^1 

cx C u .22 -O 


ess 

S £i t 

O ^ ^ 
^ 

> > > 

•o *0 


s s 

Si Si 

_o o 

<*3 

> > 

-a -o 

e^ (3 


g-S 

W > 

I- ^ 

«.> <d 


-C — L 

w 

« 

# 

• 



4 4 

W ^ 


• 

4 

4 

.b •/> g 

c 

C 

c 

c 

c 

c 

c c 


CO C 

c 

c 

— “O S 

4 P 

V 

V 

IP 

IP 

D 

tp tp 


• IP 

1.1 

0 

“> 0 -P 

U 

u 


u 

LI 

Lf 

LP U 


Cl 0 

u 

u 

? .h 

u. 



k« 

L« 

Ui 

U 



h» 

k« 

y ^ 

4 p 


IP 

0 

0 

0 

4 P 0 


CO 0 

9 J 

0 

•O 0 3 

Q. 

CL O. 

o. 

o. 

CL 

CL CL 

9 ^ 

LP 

. CL 

a. 

CL 


0 

tn 

m 

m 

iTi 

iO 

m lO 

U 

^ lO 

iO 

lO 


<0 

C 4 

Cl 

Cl 

C 4 

d 

Cl Cl 

C2« 

OS Cl 

Cl 

Cl 


^ 4 

•S'S 
^ c 

c ^ 

M C 4 

p 

£-3 

c ^ 

^ A 

^ CO 

9 • • 
O o 

a 

-S g”^ 

^ s a 

«3 c 

ll 


2 43 

c g 

Si § 

^ t 

\J Urn 


^■g 

•• «J 

^ O- 

c 

n -. 


2f*C 

5 ^ 

*-<• w 

5 - 

k§ 

CL 

O 


V 

s a s 

c c c 

O 
^ 
^ t/ 

^ cC 


:3 3 

c c 

o o 
> > 

c^a£ 


^ i> 

Cl 9 

e: a 

> > 

O O 

qC ed 


P c 

=-§ 

V 

.ii 

— L 

W-C 

c 

^ .-r 


-o 

c 

-• o 

■g- 

b 3 

CL » 

•✓^ i/i 


iS 

CL ^ 

-c2 

S o 

rt o 

C -A 


i 5 
u 2 


tc a 
C *3 
•g O 

= ^ 

t2 y 


C 3 j 

22 ^ 
^ • -- 

jS 

c 

^ y 

o o 5 


o 

-o •O 

' V 4 S 


-o 


4 * • 

'iJ'g 

c« 

C ^ 
« *" 

- « 

•a '5 


■o &.'5 ei o 

rt ® = S - - 

L- g 

^ C-> 


I (/I » 

b-2-i: 

•£ c S- 

o rt e 

Pi 

Pi 

-O -c 

4 . ^ ^ 

v> C *0 

"3 — c 


§ 2 


3 {; CL . .c 


ly y) 


^ o 
o ^ 

“ fc« 
3 
« O 


o-’w y 

^ V I 


2 | 4 : « -o v:'E ^ 
g -f -S- - ■“ i >= ? 


II 




^ 2-5 

CL 3 3 
CL C 3 
C L ^ 


-S V 
C 3 
o 

W w 

2 5 

- c 

•J 


£r 5 
2 -§ 
5 " 

-T 3'“2 
« rt 


i2 — 


“iJ Q- V ^ 

V) ^ •- ^ 


^ 5 .s > .s 

-i >J N 


M C 

t i 

n: -3 
o C 

4 ^ rj 

C 

« 5 

^ v« 

b"i 

SI 


« 3 
's O 

• — c 
-o 'o 
« b 

^ _3 
M ^ 


H 8 

w 

(/) 1) 
rt -5 


e 2 


S o o 

2 2-^ 
■“ 3 i: S 

jc o <o rt 

^< 2 _ S 


o c 

o 

c ^ 
“§1 8 

^-o'-g 

5 ? ^ ^ 

if f 

c Si ST 

o CL c 

.b 

-k L» b 

fe- 5 ^ 

o r V? 

> B ^ ^ 

s s 


^ 10(0 o 

'O LO ^ 


•S'S s 


^ o 


o 

r-- 


to u 

.s e 

J 3 S 

IP ^ 

^ s 

--S 

-§ i 

^ E 

0.-0 

JL «J — s 
LP w • 

2 r i 

® b 
js s ^ 
b 2.g 

to 

o a 
C C C 3 

P S'o 


^ D ^ 

I-i| 

^ ° Z 

b CL O 

cd ^ 

_ tj a 

b ^o o 
c c ^ 

sSl 

b CL 

- :i8 

2 ^^2 
Cl ^ ^ 
o ^ 
^ CL 

s 

b 2 ^ 

c O «-> 

£ 4 . <3 

« ^3 
'•B ^ S 
c-5 ^ 

i— "O ® 

® ^ S 

c -o ^ 

iu's 

P 

P « o 

O^.i 

k^ c 
c o 
^ O US 

-/s - 
2 - 

^ « -5 

•a 3 

c nj 

z a 



4936 


The Civil Court Manual (Imperial Acts) 


IScH. 


O 

> -2 
C O r 
2 ^ 

o 

a 2 


o 

•iS 


o 

‘o ^3 

o o 

ii-ScS 
2 w 2 

M » C 

M o 

.5 "y 6 

•O • 

C € b 

« o 

<Si 

2 

p-i 


<4 

2 

fcH 

3 


M-O 


o 


•s 


B 
“o 

S s 


o 

T3 


B 


ci 

•O 

§ 

w 

c/5 


cs 

c3 


il" 

rtT? 

2 


2 

O 

M 

U3 

CO 




<Q 


4.^ 

B 

2 


o 

2 

B 


1 

cd 

O 

Cd 

0^ 

(d 

K 

H 

Cd 

D 

-d* 

s 

CO 

s 

u 

H 

Q 

? 

CO 

< 

H 

cd 

S 

Cd 

CO 

< 

CO 


c B 

4> O 

^ O 
S-* 

4J ^ 
O- > 

O 'O 


e 

4J V 

Cu > 

O-O o T3 
■■ cj *-« 


g S 

S.5cd 


o 

(3^ 





p 

» 


» 

p 


4 

# 

9 

• 

• 

• 


• 



# 




CA 






* 

4/ 


« 

A 

• 

B 

6 

s 

a« 


a 

s 

O 

u 

Al 

JJ 

tp^ 

o 

8 

o 

T3 

iM 

•3 


4^ 

O 

13 

8 

o 

13 

> 

> 

> 



> 

> 

"g 

•g 

•S 

A 

C 

(d 


•3 

<9 

•3 

• 

• 

e 

o 

• 

c 

4.> 

U 

c 

o 

<.1 

a 

a 


e 

C 

S 

u 

o 

O. 

k* 

8. 

u 

S, 

4.) 

u 

4^ 

Q. 

w 

V 

. ^ 

1.4 

4.> 

a 

tT) 

C4 

fcn 

Cf 

to 

es 

O 


'h« 

•4t\ 

a 

• 

# 

♦ 

9 

# 

9 

• 

« 

# 

9 


4 

• 

• 

9 

9 


o 

§ 

4> 

> 


4; 

3 

C 

o 

> 


4.> 

3 

C 

> 


3 

g 

S 

0^ 


3 

C 

s 

05 


g 

> 

Ce^ 


o 
o 


4^ 

-o -5 

g ® 


g 't 

c 


er-8 

o c 


8 

N 
• ^ 

C 

c« 


g ^ ^ 


il - 

.s o.-g 
C u 

^-.S c 

^ 2^3 
53 

M 3 4^ 

44 U p^ 

*2 y 

g>g>j 

1 ^-s 

o1^- 

-is- 


O ,2 


t3 

4.) 

<C 

g 

a- 

</) 


«/> 

S .^ 

-3 ^ 
-S 

^ o 
o 


o 


V) 


JZ 

H 


rS 

o 

o 

c 

cn i2 

t- 

.> o 

S 

p^ =: 

c 

•3 >^ 
= ^ 
3 O 

li -3 

“"3 


l3 

g 

8 

‘■i 

^3 

C 

3 

•a 

tM 

a 

"<3 

c> 

IS 


«-s 
§2«. 
e 2 


-d 


rt ^ S i» 


o 


bo 

c 

.S 

Cd 


o rt 

W 4-* 

<9 4.) 

S B 

*8 ^ 
ag 

'll 

p2 

S s 

pS 2 

H 


43 O 


c« W 

t5.S 

a g 
-o.-s 
g ? 

>%pC 

4> 

^ O 
. tCA 

<« ^ 


C4 


CO 


iT) 




S 


W 

c/5 


0^ 

£ 


B 

AJ 

O 

■§ 

c 

Ou 


AJ 

3 


g 

a 

u 

•3 

13 


s 

o 


11, 

g g 

> pA 

•43 


o 


^7? 

f-* 4> 

"S ce 
o 

o a. 

^ t/) 


3 M 

g 

y j2 
|o 

>■ a 

b« 

y ^ 
IS ^ 
% 3 


4> 

4> 

fg « 

'«=*€« 
(9 O. 

e e 2 

i8 fc- « 

o3 sj c 

1 

y o ^ L« 

2 4> u c 4> 
a > 
S c o 

e3 s y ^E 

ii -c J2 i 
^ *E o fi 

* g y -C 
2«5 I o 

2 2 ■g-S 

i'o §5^ j= 
• c .S „ o 

5 3 c i 

S-o o'Bb^ 

“■ S • 2 g c 

C5 


9 

O 


a 

D« 

s 

A^ 

& 

A> 


2 


a 



SCH.] 


The Tariff Act (XXXII of 1934). 




4937 


O 

1) 


■s ll 

1 e-H 


^ I 


1 1 s. 

^*2 ej‘ 

S ^ L4 

m V o ^ eO 
CO >< ♦- c5 ^ • 

g<:i g B-&- 

S o flj ^ A 
. P ^ -Ti X c -* 
•-o C ^ C j 

■« -C V </) S < 

•S ^ 4J 


SPS 


s- C 

S c 


5 

o 

w 

J‘ 

T3 

C 

6 
CL 
o 


3 

C 

> 

4.) 

0^ 


1> 

V C • ^ 

t; o -t5 5 

•5 S § 

^ O ^ S: 
CO tJ ^ ^ 

coJ: 2 *- 
o 5 «c 

V C3 T3 W. 

c b rs & 

•-S 03 O 3 
^ CL a. ® 

I S-l 8 


-o 

4> 

p:^ 


rjG "T3 O 


a 5 


kj U ^ 




i 

*o 


4^ V %• 
o ij ^ > Q-^o 

i- §-o3.'s 

B.^ S.g-:M|.g.2 g 




2 o 

8 
a 



■S c 3=_ ^ _ 

g.s ^'i 2 ^-e -5 c 

8:5 §fi|^ 


s 


42 

o 

V> 



S ^ 


« « - o .i ^ ^ 

^ O VA» ^ = 

^ 

e 5 c rt 

a-»C-0.uffO=>^ ^ 

tS 


o JC 


•O >N bftOS 

c c e c 

Si ^ 

'I ? §5*= 
o o w cr 

-S 3 J 2 

^ y o 

V ^ .S «-> 

s/) A 

o ^ ^ a 

h: 5r S ^ 
2 S c ^ ^ 

^ S ^*U L- 

V 4-* ^ 

^3 <•-< v5 

“ . . o 


bn 


(/) 

e 

jc 

rj 


^ c ^ — Is § v2 5 

S S 8;S 

^ .-M > t- U G .M ^ 

J3 S> o 
<5^ teoD cx 

W C2 

o 
e 


- h 

£ C 


bn 




^ V ^ 




SP ^ C cr 

VO ^ U 
tu ^ iJ Urn 

-o CUpA o 


VJ fc, V 

^ ^ 2 o 

« S 

•B '".I £r^ 

C» ^ q8 O C 

3 §'S S = 

' IM C ^ ^ — 

• r. o c c <« 

-5 S^ 


X 

c 

c/T 2 
c w 

2 S 

.S -o 

> rj 

■^S 

-g § 

Jlc 

^%- 


S’? 

VJ 

4J L« 

0.5 
CL •* 

s-^ 

■2-S 

IH 

"S-iJ 
2 ^ 

M fc 

o _e 




3 


bn 

c 


c .c 

rt ^3 
o -p 


c ® 

§■§ 
-O cj 

*2 V7 

C3 

2 *0 
-o c 

rt 


-C w . *3 

g) ©*3 3 

1 ^ 8 C2 

2 }5 o — 
« CL-2 ’a 

I 3 al 

“•■s 'I 

-o a tis E 
c.SP u 2 
^ S-S 2. 

•'■p «/> 

I girt 

O *5 

e 3 

•sis’? 

w •— >S^ 

JS — I - 

3 ^ C _ . 

c «.2 § 

•- 2.3 2 

i^- 

rt § 2^ 
^ S I 
ui 

O 

2 


•p o 

&| 
s g 

-O 


«.» 

a 

«/) 


^6 


"••p "p o 


e u 
o o. 


s ^ 


«.> 


11 

c/» 

.2^ 

e O 

2l 

s S' 

a- 

^a 

V 

g^, 

tJ o 


o 

k« 

Cl 

o 

8 


o 

V) 

o 


u 

n 

-n 

2 

cx 


o 


o 

j2 

3 

e 


'®^'c 5 rt^a {g;2 CL 

V. Jd *^.5^= 3 s 2 

2 ^ -5 8 s*.- 

rt J 2 V s 2 I g. 

■g-W -J^-O g 5^.3 
2 rt -c -g rt 2 rt O ■ 

^ o _c 

^ S CL £ T3 b«3 

^ . S • 2 ti c c 

c-c-rf.S'c: Q-rtis E 


^ ^ t> o 
'T?*^ > 

3 C J3 

c Sj 

4-» ^ — 

> CF^ 

r^ S2 ^ 

« p£3 O 

— 3 > 

O P 


pO 


42 

cx2 
^ cx <^ 

3 


e 

o 

o 


>- 8 


^ Jd 
“5..S 


(/i 


V) 

>s 


2 
Op U 

n 


o o 


cr 
u 

rt-HT? 


y ...2 


i/t 


V) 


Q.rp X 
£ ^ 


rt 


2 v» 
o fc-p 


bn 

c 


2 ^ 


rt 


rt « ;§ ^ -3 
S S_£ " rt 

9- = 

0-- O^ — 

1 s g s s--§ c 

2 5-0 rt-0*S •- r> 

X ^ a.— " rt ?■• 

LI .5 ^ ^ rt 2 

'^^'2 3-0 rt S-H-H 

^ i 8 -5 « §--2. 2 J 

H 


J 

rt 

•2 -o 5. £ 

C ^ 

3 H S-8 

g ”»<— rt 

.? J3 

3 X ^ ® 

rt, lO 4^ 

I j CO bn 


S 

3 

C 

O 

> 

o 

p^ 

u« 

e 

c:^ 


c 

a 


V 

Q 

u 

u 

tm 

rt 

.8 


O ’C 

p. ^ 

c .2 •c 

3 Urt ^ 

^ a 

^ o 
03 .P -C 
C 5 ^ 
rt c< u 


-p 

a 


o 


W o ^ 

Si — 

•£ w-g 

-o"2 2 

2^ c 
« -g .S 

^ rt -. 


Cf 


C.C.M.— 618 


•~ e^'~ ' 
i ® w 

0'5 S- 

1- 0-4. 

-i c ^ t 

, ^ *33 fc C 
^ rt C £ 
Lf O 
^ ^ CL 
•rj e c 

rt C C 


4938 


The Civil Court Manual (Imperial Acts) 


[SCH 


® o§' 
> 9 

o « ^ 

■•So 

2 

Q 2 


its « 

•I'-o ® 

.2 o 
ft. « 
u- ts 
o « 2 

2*- o 

-•S § 

•a u ® 
e «9 

4> ^ 

^ O 
iH 
V 


.« >• 
4^ e 
'C o 
pa^ 


•o E 

«C c bO 


o ♦ 
>. 
V 

2^ 

2: 


tr nJ 

• #k 

2 CO 

O p 


bp bOT3 -o :r g w> g I® I’-g « 

>^_Q y fc- <: rti*— c 


^ A M C sA ^ c G o 

ill "I -111 

•S^'^ g §'5-c 
S-S --.a ^ S-o f .. 

55c^'35 3.-gg 

i ^'-g — » 

sc?>r^SK.i ’5 

g.S:25SM.S'2 = 

g j:| g^’-r 

fcOS '^OT 5 «^.S 3 w 

I 5't i - = §£ = 

^ -55 .is -S V .S c 


C fi o 


'O W M 
CCS 

^'2*s 

•S 

-§^- 
cu _ 


u ft> 

<4 s 

E'-g 

€9 
bn g 


<9 o ^ a 

c s ^ c gp « 

« 2 s 

2 g-a§ 

f^wS '"Si 
c.S bog^-g V- 

ft J.ss 

o 5 *52 p 

■o ^ ^c .2 8 


g bp «» iJ 42 ^ 


.y 

«r ^ i, 

S bo£i 
•§ 2 <3 
5:2 « 

e-a ‘•^ 

cu 


g":o o I 22 

jp-O wo."* 
♦. S P t ^ fco^o 

-S *6 ts ;§ s 

ija” sfe I 


^s 

■'ll 

2 % 

- s 

12 

^ bn 


•K $« <-» b - 

r* ^ w e/> 

5 O ••'OS O 

C e^ ^ G K/ 


^2* • ^ 

S e/5 w 

s ^ 

e9 ^ 


8. a 

D.J3 

le 


^ ft s 
— :>.‘2 2 

c /5 bO b« ^ 
•S .fl a V 

a ^ 0-55 

o g- c 


^ ^ bn bn O 

C a c c c - 

I II ill 

o, o. 2 3 « 

g bpg ft 

2.= cb-i U-a 

®-fi boS. 


■o .2 T.2 S 


o-^ 


bn* 

c 


CA t/) 

tJ y 

- c s 


-^.-•J.y S.S:55.§ 1^3 2 

- ^"S - ^=^1 bn. i 

§ o.S S u 

” ^ > E c/*. 2 

o ^ fco c y •*“ 

g’ft J bn.2.£.2-S-i e 
•§"^'5c-s^n3 -5^2 

B ^ .IS ^ ars^o arc 


o bo^ 
C bn • ^ c ^3 

o S t« ■ s 2 
25:2 w-S ^ 
o 2 'S . 


Illltaiiiiiiiliii 


Qi« * ^ 

cn 

t/% S 
w -c 

O aS 

^ a 


.a s flj ^ 

'S.S&lai':! 

2 3*3Ci: •§ § 

o-S 

! 3 '^j „'o 5 s 

} bn 6 c ^ 

5-S g'5 ^ 

‘cS g 2 ft ft-? 


S* 2 

V V 

^ a. 
o. 

2 vT* 

J s 

♦3 k» 
;S D* 
#> 

e 

o 2 
•a 


#..3 ^ sn ?y ^ 

«/) v« ic C S .. 

^ clc 4 *3 V 

52 2 ts r. T 2 

^ 2 vf 3 


^:5 1 ^ 0-5 
“^a e 8=3 

yf 9 * bo 5i fi 


^ o 


.14 


C O .S 5 O 'S <j 

■^•£ 802 !!^ 

.2 ;= O. ^ 0.0.0 


ll 
§ « 
u 

*0 £3 
</> 


a ^:1 ft-g 
2 3 w 

^ s ‘I'O a 

5P y? 8 2 K, 


O f 8 ^.2 g)S. 

S /*! ^ **1 ^ y> c 


CU V 

Lm «#« ♦t m 


rs'is'i O.M 

Sift 2 es^a 


SCH.] 


The Tariff Act (XXXII of 1934) 


4939 




a Sc S 

a 8 a 

V- -2 t- ^ 
^ ctS ^ 

CU > Ol 4 > 

c ^ e -a 

^ M 


a 

cx 


c S 

o d*a Si 
« - « o 


O 

a. 


> 


• 

s 

S 

9 

G 

# 

G 

^> 

0 

L> 

0 

k« 

w 

k« 

k« 

0 

p 2 


3 

<9 




> 

> 

> 

> 




-0 







• 

# 


w 



e 

C3 

C 

a 

0 

L> 


0 

0 

3 

0 

k« 

k« 

k« 

k« 

0 

0 

tj 

0 

CL 

o. 

o« 

cx 

0 

m 

0 

m 


C4 

CO 

C4 

# 

• 


# 

# 

♦ 

• 




o 

o 


^ C2 

I® 

-S 


H 

u 

c/) 

O 

CX^ 

2 S 

o 

O 

5 

^■1 
s" 

^ e 

3 ^ 

k. 

IS 

•22:§g 

o ^ 
fcr 

A ^ 


C'-s-g-S ^ S 

c S ^ 

i - ° 

J.H 

K JD S2 e ^ 

3 Q, a** «.2 

ifrs 

J':§ 8 

2 ■« ..>'3 




C "O 
c> 4.> 

Si'S 

4.> 

^ s 

S 


s WJ 2-5 


- I 2 S 
.o 3:s-« 


4^ 


bo 

e 


<< 

oSsa S-S 
a S'S S g- 
-S.P.S-C 




2 a S 6P 5j 


bo 


c c 

rtl 3 




cn 


.S u 

C *— iTi & O *S 

^ -a = i ^ -n 


i5 

t/i 

o 


£■=3 

3 «• 


C^ 


a 


2 i 


^ e 

^5 ” 
c o 

” « :h 

° *7 « .S S £ R 

c ^ G IS IS p 


S t » 


c ^.s w 


c^s a 

•3 ^0 


s 

o 


O 


c 

u 

C Ic 2! 
1— > 4^ 

~ 5 <^ 

(A 

'•^ ^ * 


d 

a: 


c 

k. 

<« 


•> ^ 

cx 


& 2 


0 

0 

2 

0 

3 

qj 

3 

3 

ka 

e» 

0 

3 

C 

c 

0 

%j 

C 

0 

u 

.ti 

> 


> 

%> 

> 

qj 

L» 

biM 

5> 

> 

csi 

cd 

(X. 


0^ 


^ C3 V> i: 

^ -C c: c: ^ 

§"!£ '5 w 
6" o 2 ^ S 

S ^ bo^ u 

= 1 1 rt i 

JS«^ JC O 

o 2 s " 

^-S 3 S 2 « 


C.2 


bo 


^.i 

•s .S 
JS-g 

o ^ *. o 

- 

“ c S j 
^'5 & 


i ^ £^-5 
3 (3 «-ir 


o 

S 


O- >. ^ Ji 


5 S e i; ? v 

2 ?? •" SiT5 O 

.!-s,| !■ 

o ^ 


£ g w ii u 


I - 


3 « 


C 

e 


^IS 
5 «-* 




I 2|:i 

b s ^ 

.£ iJ '5> 

fc ^ 2 

■s 3 c . 

J E.S C- 

‘-- J 3 C w ;5 
^ bO w *3 ^ k- 
o ff 3 ^ ^ ^ 

S M 

e 

*^-0,5 ^ c Ji ri jg 


.S <-* 

7 t,S ©if 

c ^<r.2 5-S-2 p ?ri“r 

-S S « § :S S' ^ ^ -5 K i 

S gJ^^S 2 

o 1-6 "s: ^ s-| 

&.= S 5 J-S ^ 3 
5 5-2 > 

— V- C i o 

O _ 'w O 0.^ 

a ^ a 
CL*s ^ 

- ^ 


tA 


o 

q..^ 

U 

o 

r3 


bo ^-a o^i- 
c -O i> ^ y ii 

T3 


<.> > 




5 6 ^ 
2 

^ rt rt 

— . c e 

— •j r3 


tj 


A# 


2 d 

O v> ^ 

O-.a ^ 
o — ^ 

.5 I o 
2 


-o 

3 

•A 


a. 

c 

o 

c 

o 

CL 

6 

o 

u 


f 5 _^.^ a o 

o c 

CX-C 


(A i 

« > u C; 


O 

Lrt 

e^ 


-O 

C 


k. 

o 

rt 

to 


S w 5 
b -. 

■^ - B ^3__ 

»7 tA ^ 

is e o ^ ^ ^ 

S.J = = 

S S o 

e - jD 

ao J3 


o 

X 

L> 


C <«3 


3 

§:'''^"ScS*3 23 


5 ''tJ 

2 o£ 


S-s-^^ Sit::2.2-s g su 
^<2.S fz o o O.C O-ts^ 

u £ 


to O 


u 


O 


O 55 — 


c 

B 

o 

a 


<A 

'' -S ^ 

b? ^ o • • 

S--S B I 
.£ b I 

CL 

o c *2 '5 ? Z ^ 

"" s.iJ-0-^ 

■»^ £ 3 -S 

. 5 e Sj-g 

k« Q “J ^ ^ « - 

^ 2 s d L; 

C j 3 3 ^ *3 c * 

•3 ^ ^ ^ 3 3 

■s 2 o pr-_ 

n 5 E -O fi o 


ire o 

2.H-P 

i5 S 3 
ITG 2 

••« c = 

got-^ 

'^ <— '•■o 

i3 ^ y 
C iTf 

t/ o 
^ *3 > 

k« ^ 

iC Lt 
3 

CX c 

‘e ‘ 


^ - 
9J 

w W 

C y — - fci 


3 e 2i.5 TJ .- 
L) L> ^ C c if 

o 3^ ^ c 

> rr^ • ^ 

Li <> .- C _ 

“ J ^ i: 

„ 3 2 r n 

</: a,.i ^ 

-» t3 L> C'. 2 

U c s L 

® G- 

i ^ 


2 5:2*2 

!-& s 3 

p 

g 2 w.« 

C '3 


4j 


o ^ ^ 


c ^ 


- rxo 




2 " 

- S ^ 52« 

- ” S ^ 2 3 •* 

*rx Sa- *3 rt O C 

^5 w CL 5 

- — 52 •n-St 

?- *0 L* *3 O O p^ <'^ 

3 -r- i> ^ v“. i: w V 

“ 3 ^ r> « ^ 

2 -5 ^ Q. ^ IS 

F S 4^ k- j;' -• 

- «=-^ p 3 fc 

, ^ - c P ^.£ 

a is v-g §. 

^ PI 

e 9-: 


^ X^ rj 
0^3 


, 

cr 


c e ^ 

^ 3 - 

e ^ a. 

— 


5 ^ 


tr C 
3 ki 


>* i; 

O *3 


S, 2 

• 




o 

v) 


il ^ 

O “ ^ 

3 S i: 


.. “• s .£ 
p «j ^ 

t. -..S 

= b E 


•A 

-. •-• « -y 

C -, o 

■5 

o if« 2 j: 
b -S 3 .f . 2 

to r^ w fj 

c i; Q. 


3 ►- .,r-x -3 S, £r 
•= .£ y V. ■= 0 .= 

'i ^ .IS Li ^ ri “S S 
^ > 3 --» C 

A 


S s '5 •? = 

*' rt -s E^ '“ 

E^ S g 


O' 

n 


O O ‘^ £- 


r3 

5 -7 i 

c 

^ ^ si 


> ^ o -£ Q. 

-■: ^- r.= S“^ = 

'^‘A. ^ C ^ B^ ^ 

o b- H c > ‘3 ^ 

4-«— s OSX-' rt^ 

*« c •£ - 3 => 2 - -2 -2 

LDSO. i;_ .- 5 ^ 

- :|^f i-i:^ s = 


c<^ 

eq 

f^ 


in 


<0 

ct 




z. 

S-E'g - ^ =■ 

:j 3 s ^ . y - 
- ^ o-f SI£.g_o g 

C L> 3 --v^ ^ T5 -S2 ^ 



4940 


The Civil Court Manual (Imperial Acts) 


ISCH 





.y'4> S R • 

3 g ^ O 

S &”■§ 

s .'g-^ 

3 C ^ JT 

“ 5 S fe 

.S ji 
o 2 s ?f 

i-ii 

1^11 

0*1 

l^l.i 

. H 


SgS-flSSgBlf--i.O 


tJ 


^3;c ^ 

^ I •• 

S S2 

M-S Si g I 

b 3 -S)J 

S J 52^3 

o b 

o </> O ^ 
• 3 ^ ^ 

i-T S 

X W V A 


3 o 6 -o tS 2 3 ^ 

3 §3 

5 X 5 i .JL -5 S- fc 


c« .S 




T"j5 o-^c ^3 

^ <» SPS_a‘^rj:^ 2 C 

auCwi^u*-* _f*g>^ee 

"" s e l'^'2-^J !l ^|| 

— Jg S D-^O ^ to- ® 

«J CA O X ^ ^ 


4^ ^ u 

p£: Si "S, <2 

J3^-S< J2 

.a g 3 M w 
•S -S *c .S .2 


^ ^ £3 
0-2 
3 c/> 

K-S § 


sf S'! S’c 

^.2 i 2 "• 

.2*6 *"2 

S' 3 1S ««'■— 
SJ2 

M O 

c C U Tl 

‘S -ja ho ti 
c » c «« o 


3-61 

3 <« I g e-S'5_^S 

3 s« -S ^3 o j= *5 ^ 

„-jy g'§ u.£:a;2 >, 

:<2‘^crt— >'§i3 
-O b-rt S*2 04-^ § 

1 «| I s. 

^ w •ra ^ cA S 

3 J 381 >-CSTa 


«o 
--T iJ 
22 
o 


s:H s. 


is e 


O V\ • w X e^ 

t. JS.'O p. a. S3 


’ g 2 ? ^ a.1 22 6^11 

o-p« - 0-0-5 ;^ri£2 2 


M cx. 
g p. 
D« (« 


C 

h ^ 4> 57 o 

ilsi-JiS 

^ 2 2rS 2 2 

.p -rt -o 2 ^ 'p o 

0 5 43 <fl o 

«r S e ~ SP.S . 

• s .a S2.H g e 

-S « ’C *0 rt* 0*0 

2 o 3*6 S.1< ^ 


9 u 6 
2 ^ 
— 2 


5 ^Ji 


6 ♦>.a 
Sea 

o o -S 

e-ts « 


^ O 
2 


■P i 2| g-S 

sSpSt'-o'-sIs® 

2 ^JotJ<^<«^fcj)o-CrtO 

a g . S «5 o '3 S --5 - to 
2c>--p3o.^ *=!«'• 

Q c^T o *S ras 3 S cls ^ *C 2 


c-O 

is 

1-^ 

53 


I i ^ S 

g g .S'-o 6 :p 5r &. 

II “fig-! I 


G U 

o ;s o 
o % 

w8 ^ 

•S- b 


^ s ^ ^ 

O •C CO 


«« o 5^ o 

ho c^ S o 
^ 2 .a 2 

*0 0«M w 


•^n5 a 


U 'O 


2 2 2.2 


o o.:= 

e-i-'S 
2 5© o 

H 


'«4S 

3^ 

2 b 

A .p 
£0 

^ C 
2 « 
y '• 

0-J4 


2 1=1 2 g.|=| S-S S 

^^<5 3 vJ 2 « C^T- X 


rt ^ 


so ^ 

S C2 y-g e 

o- w na j 3 
fi G 

^ >..5 a 
C C) ^ u 

c -is V J2 ^ 

©.^3.2 S ® 8 

©.^g-O^O- 

— ra b tj S 3 

Cd > P. cd 9 





4941 


ScH.] 


The Tariff Act (XXXII of 1934) 


4-1 C 

S u 

o S 

o g 
a, > 

O 


a B 

Qp) O 

^ o 

& > 
O "O 


gi 

^ J 

o 

a. > 
o -o 


c S 

^ O 

O, > 

o -o 


c ^ 
o I S 


c S 


w 

o ^ 



^ fa 

O 

d_> 

k. p2 

d 

o 

O <9 



CL > 


u 

t9 


CL 

<9 




a 


> 


■g 


s 

1.> 


> 


a 

b« 

o 

13 


-o 


-o 


<9 


c9 


A 


« 


c 


C 


s 


V 


h« 

u 


krf 


CL 


CL 


o 


o 




CO 


<9 

# 


is 

% 

o 

e 

4> 

3 

3 

O 

c 

a 

c 


> 

o 

<i: 

> 


u 

a 

bM 

Oh 


34 



Im 

> 

<« 


c 

<.> 

s. 

o 

CO 


a 

V 


> 

-a 


e 

o 

o 

o 

a« 

m 

d 


. 

••=3 

C 3 

|S 

O 

^ b- 

CL. 


3 

C 

> 


O -q 
V ^ 


a o 

•iS Im 


c 

o 


w 


i3 t: i 

L- *3 b- 


Q-5 

"O is 

1 ° 
^ 3 

J- 

11 
C 3 

bo c 

■s ^ 

i2 'o 

* V 

•a - 

§ g 

i 

CO 


Sm 

3 

cr 

I 

9J 

a 

o 


<9 


1 = 
® rt 

C b. 
c ^ 

-3 ^ 

c 

rt tfi 

€« 3 

3 -5 
n ^ 
5 m o 

3 W 

a- V 

Cu 

rt 


g u: a 

.2 2^ 

3 > o 

2 I e 
° g s 

^ o 

2^-3 

= Ji.:^ 


-o 


cu 

c/) 


•3 

3 

o 

3 


n 

cu 

cu 

< 

c 

i 

3 

•yj 


O 

o 


3 

o 

c 

o 


'</) b- 

•3 0 3 

u V) u 

2 — •- 
^ "cS ^ 


J5 o • = 


£ 

c 


a ^ 

.3 o 
5.2 =» 


</) 


^ s s 

— « rS 

tj c W 


o S 

(_ b/:"3 « 

^-8 
& 

X ^ 

V* V. 

— ^ -o 

*<^3 •* 

3 ^ 

^ y s 

5j H- O 

3 2'^ 
^ 3 ^ 


&/> 


O 

^ S 

3 O 

5 'a. 


<j 

O 


- ^ § 
o 

U4 




v> C 
1-2 
I e- 

S ii 


tr '/) rt 
c V 

■5 y‘£ 
J:2 J 

o g;u3 

H 


t/i 

•3 

•r c 


u .3 


u 

V) 

3 

S -3 

(9 4 c 
C :2 <9 


o 1> c y> 

u V) 3 tj ^ 

3 «^ 3 k. S 

? ^ .3 •-« t/> 

2 J - Si 2 

0—0* 

3 w ^ 

«=>£'«» 

M 3 _ 

-O t g-g 

w *o 3 « ' 

S o S 
d - c 

ff. • ^ 

a, i5 -o . 

S o g c 

rt > g> 

. c .S I -- 

•J-pIs ^-2 

g S § 

— ^ -3 


O o 

Is o 

CX‘^ 
3 ® 


sp S 


o 

o 


<9 


<9 


8 -o 

2 c 

3 bA 

®'g: 

<3 ^ 




^ o -.- CO 
0 3^^ 


V 

s c 

(9 O 


li 

c 
o 

mm tyi 

c O 

3 Im 

5 'i 

1- g 

^ 3 
O .. 

2- | 
c 

3 - — 

rt K 
3 rt 
C 3 

3 cr 

^J tyi 

U 3 


-i O 
3 

y « 

t5 

C W 
O 3 

II 

ii 

c J2 
2 3 

«3 c/) 

^ s 


^*c 5*-'^Scafe2M^ 

<3c'^x^s^Q^g£.(9 

^ T\ t/i 


ci 3 
"3 C O 

^06 

Si w e 
*o w 5 
3 <9 g 
v» ^ 
3 i; 


- - ^ §1 

Q. w o w •o «li 

2T5 O c^ 

c" y ^ ® 2 ‘-1 
3 bc-g G-_ ^ "3 

o. e 5 Q*^ ^ ^ 


M u 
3 3^ 

c/i *3 


O O 

e^ 

3 "3 
3 

O « 
«/^ 

13 

t5 ^ 
6 > 


1 S s 

^ ^ c 
e-o.s 

2 5 o 


B- 

^‘3 £ ^ 2 2 52-2 
— •04^^<9 3SO 

S ^ 3 ^ - <9 0-0 

y O c CL L. ^ 

^ a S 5 


.t: 3 


2 &*? a 

-3 <9 


^ w 

O "* Si 
VI a 

c X a 

3 O. O 
O U 

u 

Um 3 

S^l 

o ;3 3 


w O 

3 3 y ts_ 

<9 -O o C O 
5 CL^ ^ g 

t Sll^S-S 3 

o -c ^ o £ 2.® 2 

. — • is t> <9 CL _ <9 

o is^^'^-og: 

y» a 




s 

- - — O 
Of t5 •o «43 

C 3 

S-S^-Sf 

^ 8 “si i 

g g B a*" 

« U ^ <9 

i 3 M e S yi 

.is ® S «» I 

^ o V V y* 


3 


S.c5 


s s “* 

- a>5 ap^'ass ‘^‘ 

Si c — .S h c u = 

.3 t- 3 y O 1> i; 
O ^ ^ 3 £2 • 

I “ 

^O Q* a XJ 

CL a .2 ^ 

^<.s 5 g. 

H 



u 


o 

v> 

3 


o 

C4 




d> 


d 

CO 


<9 ^ 

^3 b/^ 

C C • 3 o c 

I i -s ^ 

, L» -o 0^3 

a w ^ - a X 
^_3-55:;§(9V 

S^ S r S.£^ . 

Ccoob3 b b er>^ 

'■ '“' ^-o'C u a 

c ® ® 6 iS 
>i: CL 


w L> 
£ « 


Li 


L CO ^ - L CO « 

o • E Si o o 
Ox::: & ^o 
«-’?■£ = - 
-S § 

3 'S I'l <A 

L-» .£ .S 
S-«:-c2 
'S o 
O (9 3 


CL 

^mH a ^ 

a ^3 o 
S'JS *«3 
2_D <9 .5 
^IT y <9 

E 

^ £ £.2 



4942 


The Civil Court Manual (Imperial Acts) 


[SCH, 


o 

3 

1) 

> 

•^3 

3 

•o 

O 

• *4 

o 

4> 

4-i 

<*.« 

o 

(^ 

o 

1/9 

fa4 

3 

fart 

a. 


a 


fa* 


- s 

>s 

I ^ o 

- o Ji 

0.2 


S 2 

i> 
C *^3 

<L> t: 
S3 <d 

ui 

Ai 


C 

S 


(O « 

-a >> 

•rr C 

o 


• 


d a 

c B 

Cd 


43 V 


s 

u 

£i 

"1 

o 

pq 

b4 

O (Q 

a > 

as 


O "G 

o 


V 

C4 



•a 

D 


bXI 

.Si 


o 




«N 

■2 

-o 

c 

CO 


It 

f-® 

2 


•n 

t-« 


o 

s 

2: 


o 

2 

S 

u 


H 

Q 

£s3 

CO 


c 

<3 


c S 

, flJ ri-1 y 
^ cS Q 




3 

> 

X 

X 

o 


H-} 

< 

w 

H 

< 

< 

o 

s 

f- 

o 

bJ 

H-) 

bJ 

• 

CO 

D 

H 

< 

< 

0-, 

p-> 

< 

Q 

2 

< 

> 

o£ 

Ui 

Z 

S 

o 

< 

;§ 


CL 


> 


s 

t 

S 


C 

CL 

cv*^ 


a 


> 

•C 


C 

o 

L> 

?> 


cT So 

a - § 

O V O 

•o.£^i3 a 
w.ap> s 



«.> 

c 

V 

> 

0^ 


<«3 

w 

2 

O 


O 

Oh 


3 




1 ) 

o 

2 

3 

3 

3 

3 

3 

O 

2 

2 

2 

2 

2 

> 


o 

o 

o 

4 .) 

4 > 

> 

> 

> 

> 

> 


o 



o 



0 ^ 

0 ^ 

fid 

Cd 

Qd 


O 

§ 

I 


w 

3^; 

o i2 

y 2 -o e 

2 S « 

o <3 '^■g 
^ Cl. v) o 
(4 0.3 

^3 « 
s S g.^ 

"S^ O- « 

O I T-1 3 

m o 5 ^ 

^ § u • 

u 0 2 

CA O 

<-> d 3 


a 

4,} 


c-SI 

«J § ® 

a 

2 « <« » 
2 — -JS e 

« rt.a «a 

^ to ^ 

< c ... 


2 


^ ^ ‘2 
^§3 0 

J'g - 

'2'® 
d o 




.S ^ 
T3^ B-£ 

S — 'Trt ® 
a S 

cn .a o. a 

C « o 
y t-T'd o. 

I ^ 

— a -n t. 

c.p 


H M 


_ .. |-T3-|cac2'g 
G o b CL :5*K 

O a ^ §-5 S - g-^ 


rt.y.S 

?^-o j: 


5 a."S 5 

v> g Li fa* V 

o.i-^2cS.d 
H ^ 


S g c 

^ A > ^ ^ 


P o ^ 

ci ^ *5 

^ Sh 2 
° S 'G 
a -S 

S s y 

G. Cl« b 

- S-O. 

d u, "S 

;& o I 

S V 

® 2 M 
4^ V 

s s ^ 
5 H S 
Sal 


CO 


d 

s! 

■■ y 

s ? s* 


•s^ 1 


S *2 ^ 
.2 ».2 
0-bi5i3 

o c o 
<J O V 

2*5 bJ 


u« 

11 

^•S 

(IS 
2 


U 


g 


C’Z 

?:S 

o'td 

f 

04 



3 


C9 

:§ 

O 

cc 


o 

2 

6 


o 

JS 

2 

(A 

c 

• M 

to 

c 

'S 

e« 

CL 

CO 


S 

§ 

g’a 

12 

ns CCS 


•G 

iJ 

c2 

§ 


e«^ 


CO 


lO 

CO 


Sen. ] 


Ti-iic Tariff Act (XXXII of 1934) 


4943 


S s 

o 
o 


CL 




> 
O *^5 


o 

U 4 




V - 


♦53 


o 

> 

u 


6 


o c c c 

E o • ^ O . c 

^ o ^ o o o O 


s:l> 


o 
> cu 
2 I- 

c' c > 

§ 

o 

a- c 5 
m 


“S 

*. i’: 

s I > 

S ^ y 

^ .s 

^ Js iJ 

O S ^ 
•n 


s o s 2 
o:'|.s: 5 

O ^ bo 5 

I g S 

■5 t; S « o 

rt ^ 

« ts -5 2 o 

o.g;_-= c 

c § -, c 2 
jj a, <« =5 

§ i S.3 i 

E (4 O. ^ rS 

8_g ^ S.-S 

J= o. . 


— >^t5 C-^.jLtS fl 

s^C<^204P*-»S?-»3® 

3 “‘5 0*5 


g -'^1 S 

2 g >s 2 cr» 
<« C c 


gfS'si§-"-i3^ = 

g S * -a 73 .5 — .-o "S o g 

ejf'g'O ciESi ^ ^ 2 

liiJ^llltF 

l-ll||illil 

>.rs 

g ^ fS pj 

= § ?: o Soi 

.2 g ,0 B'^tz B -b 


<9 


V o 


flj P* ho CJ 
Q, 

4 ij ra 



c= *-i:^ <y:3^ ? 


= 5<o-o*^^coc 

r ^T< ^ *3 -S Pi tS 



u 


-o 

d 


e 

</ 

w 


♦ 

t 

9 

• 

0 

V 


3 

3 

3 

e 

C 

G 

4.> 



> 


> 

V 

u 


oi 

Qi 

ai 


w«j M 

? rs ci,w ei li'*\J ^ 

53 c^ E 

^ 3 i? bbM rt bA A. 

“-S 5.-S.2 

ill-lull's-^. II 

s ^.s s ^b sia r =.S s “ - 

^ c * = > 


jy 

o 


£ ” % c i> 3 
b "o o ^ ^ 
^ f/y o 


073 a «= 

:2 .b ^ 2 *c2 »- 

‘ o 5 -2 S.^ ^ 

• *“ 

3 


t: u ^ ^ ofS 
g o ^ S 




*3r ~ e C 

^il-§ § - 

§ ^ ^ ^ b ^ O 
^.2 ^ u-C fa 


&z> 

CL 
<9 

s W/ 

O < rt ^ 
6 . -fl tj 


^ 

g 

§ s 3 -^ 

> 

4> «J C ^ 

i ^ 

— 3 “2 " 

2 « S 

— ^ o 

o bs * 

° «3 
U c F Q. 
o is 

— s 2 i? 

2 <« y 

^ ^ c >- 

3 W 

g*gs-3 

a O> O o 

-i3 ^ 
o 

<-* V b 'K 
C C cP -S 

ez »— >*0 

2 c 

G ® «« 
C4 v> 

^e s 

C O ^ tg 
-p c 2 

vm ^ o 

^1 ° “ 
2 J2 b 
g ^ c 


t/> 


ns 


:_: G ^ ^ 

P §-5_ c 

2.S wT3 9- •s'- - 

6 g;-o 


"O 

J «J -G — S3 c 
b O 4J 3 o 
c 2 (x: ^ o ^ .2 


S c. 

g C 

p ^ 

O r« 

1-^ 
D g 


£i « 


1 

i3 

3 

0 

1 

3 

U 

&< 

2 "P 
,0 u 

«-rf 

C 

o 


-o 

a 

iS 


c 

c 


O er C 
L> <« O 

2 -o c 

S .SP*- 
3 S 3? 

*0 L» 

^ >.Z 

-Srt ® 

«'g S 
^ g = 

al ^ 

O I «.J!.5 


:i o 

Ji ‘C 
« ^ 
H I 

y-c 

«G o 

3^ § 

u w 

.S p 

‘g Ml 
^ C 

2 

P <i 
0““G 

6A G 

C/i 

rt c 


C -rj 2 i 
r^ i 5 w 
C S.^3 i2 
G -a ^ rt 

o ^ 2 o. 

c 
c 
c 
o 
CL 
G 



l> 3 

— O -g 
u G ^ 

^ b — 

"= c 


CL C C ^ Cs^ O ^ G I 

<3-2s!-r=ig*s^^-fis.i1l 

Jj S’P-C/? tj ^-orS-C ^ a-£P^'C 


“bb>s 

-3.1 


c 

G 


■g-S J 

G p 
P -G* 

~ b- 

•? J s 

-e^-s. 


o — 

b« G 

2 P 
o.-^ 

_G • 

^ c o 
vac 


§ - 

2 

O LG 
to *3 

> g = 

S o o 

s 

^ y ^ 


o 

T3 

« I 

o 

-53 2i 

V 

C o 

o n 

g.2 


-g Jis ® _ii 

2.i2 c s 

g -o -o S o 


u 




S -5 “•^‘S = « = " H.K-“ >^^3 l-.l 

i3<^— ‘•CLP — 2_ e ^ 

as ; c'-c I o e 

O !2^LG b- O-O /■\ Ui .g C J ej 

V ^ f^!t /> c2 


g « 

tA O-*^? 3 
_ G --• CL P w 5 _ 

I- 

O ^ _ 

Q £^i^^ rt =r- G 
3 3 CL ^ ^ G 
^ ^ ^ ^o CL^ 2 ^ — 

2 p 2 u &cn 

^?|.ifUII^^U1l|l!!:. 

•2 2“ £-.2 S-SL «j y ^y_y..5 S c"-" Cl G 

^ ^ .a o Ji ^ ip^ ^ *2 *5 ^ ~ m*5 ^ ^ 

c o .>p u -G -5 "2 ^ ^ p 

= ^lJsi||s.,|ll,-tB^i = 

G C b ^ V b*CQ 

’G O b. U <G 4 j c 

'' -- O o tG 3 ^ O s 

-.« i5 Ot/) I 


§- O t3 
CL «-> 

— £ 
^a V 

9 -S 2 


jC 

5 


c 

3 

V 

M 

C 

♦ 

tA 

G 

c 

• p« 

-o 

2 

a 

u% 

O 

b.» 

c 

g 

CL 

L> 

g 


L» 


*1 o-| Sc 
_ u “ -. 

52 ^ 

00 tl 

^ -g ^ .£ 


3 3 c/5 'O 
!««■«« 


^ C ^ _ 

PS 

®-s 

-^S b 2 ^ r 

.yCrte-oJi_a 
30i>«— "O ►rtW-.O 
rtt^t^occ, .,y-3 

L/ S'S G G-G-G^— O 

o .0 M ~ " >.':: c ^ 3 ^ 

^E<y50 




4944 


The Civil Court Manual (Imperial Acts). 


[ScH 


O ^ 

c 

2 2 8 

3 CX 

Q 2 


•s 

•5 3 

“'3 0 

‘s 2 o 

O a ^ 

O V ^ 


— -23 
73 o 


D 

e 

C 'X- S 

fc S 


•o o 


£ 




3 

ea 


^ o 



3 

•o 


O 


C3 

•O 

C 

C/3 


2 §• 

1 -^ 

2 


*5 

hM 

<9 


C.) 

B 

a 

2 


o 

2 

B 

o 


CO 


O 


eo 


■S 1 

^ o> 


c S 

8 g o 

t .,2 ij 

Si s £ 

a > ^ 


>S 

W 

3 


o 

g 

-d-X3 


o 

(A 


0 ^ 


c 

4m* 

CJ 


O 


f:i^§ 

-« fela 

“"f 

O > 


>K 4^ 

3 S 

« sai* 

•o -•-► 


■2 

c 

c3 


o 

J= 


> 

X 

O 


wj 

< 

ai 

b] 

5 


4> 

B.S 

w r\ 


CA 

0 ^ 


4> 




8 c3 O ^ 

ts - 

w p 

S'®*? K 

O 4> S 
o ♦ ^ - 

c: ^ ;i3 ^ 

• ^ o ^2 I 
1 ^ c ^ 

pA ec 


4> 

O) 

'o 

X 


o 


b. 

o 


a.:5 “* 

3^0 
• - PQ ^ 


4> 

“Sd c 

:h s 


o 


4J «A 

a.BPi 

c-o-? 


c 2 

t-.y 

4> j:* 

o.^ 


B 




pA 

> 

U 




•i 2^ 

p£3 a.»*-i 


2 

O ^ "O 

u 8 ^ 

bn u 

K 


S'S.a 


UO 


s 

8 

o 

13 

> 


e 

o 

u 

u 

4i 

CU 


iO 


H 
HO 

O H 
Ci3 C/3 
“2 

H 


4/ 

> 

<J 

4> 

a 

PU| 



• 

4 

• 

« 

♦ 

' 

4J 

> 

4) 

0 

• M 

3 

3 

Q 

d 

d 

0 

41 

V 

W 

> 


0 

4> 

4> 

Ou 

od 

cy 


O 


o cs 


8 

I 

tiS 

3 

C 

s 


CQ 

o 


0 ^ 


u 

.<« 

3 

c 

B 


t/i 

\a 

“Um 

CO 

4m 

o 

o 

a 


c/> 

4^ 


O 

U 

g 

4^ 

im 

a 

d 

c 

o 

cu 

s 

0 
u 

d 

s 

1 

H 


^73 

S y 
a-g 

d 


trt «2 

•a a 

j- to 
O 


x: jf y 
bn 4> S 

8 § 2 
^ S V 


4> 


</) 


£ 


*o 

^ g 

•-* 

a c 
* 2 
a-B 

go 

o- 2 

. 4> 

■^1 
M V) 

d 

•c^ 

41 O 

S 2 

g d 


</) 

o 

O. 


2 « 


<r O 

bo^ S 

•B.mI « 
2 2 
S 2 I 

M 2 

3 (O <d 

4-* U W. 


C 

3 

</> 


u, 

4> 

•o 

e 

3 


c -S ^ 

P. 2 ^ «« 


bn u 
c 

p *5" 

4> 4> 


4/ 4> " P O 
S P t- V» 

P ® 

^ sf 
o P 

o g 

P 


^ P 

a 

all 

S KS 

P Q- _ 

g; ^ vT 


> t/> 

^ 'C “ *3 

2 §-S § 

p 

^ o S ^ 

o F -5 ^ c 

-S' c o o e 

.2-- «•" 
3 ^ « </ 

4> P w O w 

t: i; «S 

o .a ® -2 <-• ^^5 

o. c o 3 < 


t/i 


•S S ® 


M 


r. "O 

g ^ 


a Ou ^ § 

w « -g .g s 

I ?ps i 2 


w 


r^- 


p^ 


.. a 

= .s||d^ 

TP fe 9-3 0 

« c n o ’5 8 

^ p .3 o pA «/) 


p 

^^S-rlJ-B 

(A ^ <4- Oi g 

-w« 73 • O 4m» 

S i 

j p d ^ ^ 
p ^ p 


P o 
^cd 

c 

R 4) 
^ 04 

B 

d 

u> o 

Si 4 -* 
2 ^ 
2 N 

*p — 

^ p 
4-» .3 

d u 

og 

4> 

-<-• ^ 


o ^ 

^3 ® *- 
^ --g 


tn 4> . 

.- w C ?d 

PM « •O P P 

^ *3 ^ p U 

^ o o S O P 

a* 


^.s .' 

gl. c.S 
1^.2 2 
I 

E <-^ *3 

P OS 

8 '^44 

'S 


M C4 



Sc^.] 


The Tariff Act (XXXII of 1934). 


494S 


5 8 

-I 

4> n 

eu > 


CX > 
O na 

Cf ^ 


a e 

^ § 
fe-a 

CL > 

O ^ 
a 


^ § 

c 6 

O P 

s§ 

b *5 

8l3 

a*> 

a. > 

1^ (« 

O T3 
•-• e« 


§."1 
^ e o 

«§*§ 


“S s 


S.^‘§ 

o S*^ 

CO u > 


§ 

“• . s 

- S 5 


T? *0 
V o 
c a 

^ 8 
•is 

Jf 

In ^ 
o S 

*5 

ra d I 
” »- a 

13 

•5 tL“t 

1 o’? 

■si. 

•o .t: •n 

’I .s s 


•a V d 
o 2s o 
c << Jj 
cjs ^ •n 

-Sis: 

jf 2 *? 
^ 53 «. 
g 0-5.. 

|1^' 

rt' 

> TJ o 

ri S bf. 

^ c4 C 
Pi 

» O 

0 ^ J 

1 

6.2« 
S 2 

g.- g 
f.s 2- 

o 


>• >- 

0*^2 

o 3 

«'.b 

45 O 
«/> «d 

^ fe 

CL— • 

4/> d 

0 

1 £ 

g g 

o ^ 

It 

a o 
CL C •• 

d 2 8 

til 

g:§ fc 

2-5-S 

bo » o 


C b3 g S 

- ^ g-- §. 
9-.S i . 

•a S >._ o 

:!-§l§1 

= o :5 -I ^ i 

-llll-S 

_e c— o c P 
o J-^ ^ ^ 

:s -g ‘g .2 g- g 

er I 3 

•S s ^.5 - u 
•a <« > c c ^ 


c'g 

s g 

as 

i! 

-Ss 
g I 

|l 

'G .. 

4J . 


.2 d 
= c 

t i 

^ s 

4^ ki 

dS 

•5 «« U j= tJ .« 3 

o c-’a “ a v> «« 

'-'3 33 a'?>S 

C o j= S’- 

"T? 52 O. «« iPT3 

.a 3 a tr o 

t; k 2 ” -a «= 

*« ‘2 13 “’IS G 'G 


« 5 


« 5 g .S o S 

= vs ... Ir 


I C 
I O 


"13 S S •- 2 

^ 45 ^ <4 

5 -S t> 

45 H 55 

r2 c fc- ^ ts w 
> O ^imm Q O 
g U CL*^ CLw 

Cu 


C o 

o'g 
g § 
£'2 
is. 


♦ a a.^ A fe ^ 

2 « o ® S 

CJ S2*0^ *-• Of^d 

'o.rtJi’i^ e 7*0 

g 3 J‘o 

o S2 v--3 3 
’B*"'a8o’c|2 

t- tfi C ^ piC o ^ 

te ^ d 

O-*^ 8 >N o c ^ 

£ d ^ rd J4 
«M *T! ^ i> c d ^ d 

•S-S t; Q.s^ e *> 

tw.a^'grtg.a 
#» d w • n t/> 

a^“<«t!S3.a3.a 
2 gT3 « a-5*o.a 

,£o"w S a ^ 


d •: 

§1 
2 g 

V S 


8 S S 33 

•£ 4. '«’C 

o S 


g 

-§^•5 § 

*n *— d — 

^ -Si ^ g 
•c ^ o* ^ 

d CJ J2 

5 "O <4 tS 

^ e^ 

fco ^ ^ CU 

2 53 o f3 

o -a V ^ 

2 2^1 
«/; pd d 

i. ^ 1^ 

O n y) «p 

S ‘«.2 

S S I i 

c - ^-i* 

« ^ « 

SJS-3 O 
— ; ^ 2 Jfi 

^2 8-^ 
S §1 

I " 


.S d 
G a 
2 § 
2 t 

<u u 


2:^ 

o 

e-s 

53^S' 
S 8 
r9 6 


5> T3 'd 

.S5 c 


2 13 

§ ^ 
5 -o 

O n 


•sjla 

0 3*^ 

^ « s 

o-a « G 
c d pA 
d c 

SI > <2 
.2 8 ^ ^ 
o t" 2 "a 


w o 


- O 

Si® 

3^ s 

2 I"? 

o o 

f s i 

o o > 

s 


o fc- 2 ^3 

« ^ g 2 

§.S o-f 

l^li 

C G g *.. 

:sl ^ 

^ ^ -g a « 

^ ^ c 
“ 

{3-^5 

v<x: cu.a 

S-’g-g-s. 
ag-g G 


^.a -a 

^ g ? 

Ill 

!1| 
O ^3 

o-g 2 

g iS M 
b G 

« s.| 

j« on d 

.a «'2 

* vA ac 


>*l 


a 45 

btf ^ Q 

<« O V 

o ♦. fe 
_ o -5 

^ c « 
«Tf 

_ C ’C 


Cx § 


-fi-p 

h ^ ^ d 

g CL d n 

O 


C.CM.~619 





^HE Civil Coi^rt ManuaC (iMPEkiAL 'Acrs) 


[Seia. 


cs <j , 

O ^ 

‘So 

Q S 


O 


f-S o 

2 j> 

■^ 0,5 

t> 4J y 

2^1 

4> U 
U • 




3 

PP 


•5 

» o 


< 

O 

C/5 

D 

S 


H e 
4j ^ 

t: o 
& > 
2 -^ 


§ 


6 c 

t> O 
O “ 


4 ) 

^ O 

fcl3 5313 55 
& > a. > ^ 
o-d 'd o 

M C^ kO (0 


o 

O 


S 

Oi 


Cl 


•D 

•I S 

p "S 

? s 

hS 


gg 

5513 

> 

irt-d 
M cl 


d 

•d 


0 


os 

"d 

c 


cn 


o 

S; >> 

d ^ 
2 3 
« 'd 

2; 


s.^ 


o 

s 

2; 



fc*g 6 

art ji 


« 

0 

• 

• 

• 

W g 

# 

0 

• 

• 

U > 





g 

• 

# 

« 

s 

• 

6 

• 

E 

l-t 

0 


4P 

0 

1 

V 

0 

13 


13 


13 

> 


> 

> 

> 

•d 


•d 

•d 

•d 



<c 

Cl 


• 

a 

u 


g 

u 

• 

ti 

CP 

• 

g 

0 

u 

S. 

CP 

CP 

o« 

K 

b 

0 

o. 

ft 


m 

m 

0 

la^ 

CO 

b 

e< 

w 

*n 


13 

•d 

g 




0 

g 

0^ 


in 

m 




CO 


Cf CO 
^ CO 


O 

C/D 


c< 




CO 


ad valorem. 



j 


^'he Tariff Act (XXXit of 


mir 


ill I 


g § 

a. S 


o 

ct 




a e 

o 

o 

K.$ 

S-S 


c S 

o 

O <9 

O. > 

§■3 


c B 

O 5L> 

o 

a. > 

o -o 

C4 


S 

o 


2 

•s 


c 

8 

jj 

a. 

o 

m 


Jr fc©4-; 

^ o 




€0 (4 
O 


CO 


,c 5 


f 

o 


o ^ ^ 
^ 


CL 


u C^-£ o 

JL. 



o 

e« 


o _.. . 

S Ef s 




<SB-M 5-2 

^ u ^ Cl > 


C< 


® "5 


Tm 

CD U 

V? ^ 

cd 


o 

f9 

■?*^- 


u 

1> O 


o 

D 

C 

U 

cd 


D 

e 

> 

cd 


o 

3 

cc 

> 

04 


o 

9 

C 

o 

> 

cd 


V 

9 9 
e e 

^ > 

V 

cd cd 


o 

9 

C 


a 

o 


o u bo e *9 

^ ^ ‘D .S ^ «b 
‘3*2 c 

w3 “-^^-2 

•s S>o ^o'l 

§-c sp:g a s 

il 



fi. 3 = J3-5 
vj G CO ^ <J O 

• » is « ja ^ ^— 
w- S tT 

^ S CL^ 

^ O <-> 

^ u ^ 

S S>J ^-P 

af-i* 






J2 

U 


>s 

o 


& 

•o 


9 

u 

J9 

o 

o 


u 

o 

o 


CO 


« q S- g 

II 

M 1 g ^ I « 

5 ^ ^ (X 


•9 

9 

9 

J2 

u 

o 


e 

i; 

-O 

a 

> 

>s 


^1 & 


V> 

e 

9 

O 


c 

o o 

•W o 

1 - a, 

* bo 

-9 ;3 

c ^ • 

^ o 8 

e ‘t J 5 

2- B bo 

— 2 E 

■".b J 

c-^.2 

.9 

"9 « N 
-2 = § 
^ 9 c 

' 52 ^J 2 
u 


w* 

C CO O J 

o }3 S . ® c« J . O g j 


cu 


2 vt# krt - .~~r ^ * "7 

eT ^ S >'S 2 p 

Z'^ ’§‘3 

s's-s 2 s 5 § gr 


CA 


■^2 il « 

I a-S 2-c 

C2 


_ ^ k-4 


5^ 

g 


— c tjurjs 

3 C « 


lir-Se 

K ^ .9 „,w 


9 

- 2.9 


o e 
9 > C 
a*(^ u 
o . 


® s-5-g ® 


> 


u o 


“5a< g-g 






o> 

1*^ 


<8 


<8 


e< 




2 jg ■= o 

g^a'-g'S 
g.a a 

c § b-g a 

C ,i3 *C 9 ^ 

S •" b 

' 9 e 
4j •r' V 


c 

> 

*73 S 

gl- 

0^:2 

c i'S £ 

g « 


fi S 

q «« 

CL ir 


c: 


•2 S C S H 

C: C3 9 

8 C ^ CL c 

^ ^ q .X 3 

tSsiS-l-Ssl-sgi 

^.O — 


9 

Q. 


~ b E 3 e 

•f? ® ® w 


t7 - «bbT3 g c c — 

§ c 2 « I ^ S Ah 

-'«.b55e«t^T3_ 

q jC - w - C S 

a^^-g <«;2 

ss-MS^^ Z1 

S 9 ^ 


O 

U 

B 

.8 
Oi 

^ c< 

C c< 

si 

I-. 

O €0*3 

>CO« 

OOJ8 


U 4J ^ 


e 

3 c 
^ c3 O ,tS 

1-9 


"" ^ ;^'5<3•i= a 


‘"'cS « 


c. ^ 

P c ^ 

^ g 


•o s 

c iJ-- 


9 C O <9 

S-9JS. 

0:2 E 

O CO U 


t3 a 

9 


r^ O bO 

. z:,£ 


^ _c 
a 'S o 

•^•3 0 


^ c -g o 13 g ^ c S 

^.2 3 «.s-g g-^.g i 

?J~l.i "“■? 3 i 

Is-S'ggj 

Zq-S-o So 2 >S 


494S 


The Civil Court Manual (Imperial Acts). 


[Sch; 



•5 

I'S 

^ S3 

^ a i; 

V ^ S 

S 

e*£ a 

o 


a 

1^ 

9 

n 


•53 ^ 

-ci 



9 

'O 

O 

a 


•9 

u 

•9 




2§* 

2 


i> 

•a 

•9 


i> 

I 

z 


o 

2 

S 

R 


Im 

^ > 

,§*2 
o « 


S 

« & U 

^2 b 

■ H & 
o 
»n 


""s i 

oS 

2 < « 

6o g 

«<(5 


g 

•a 

> 

•2 


C 

t> 

u 

Vrf 

S. 4 J 

tnb 



i w w o 

4> a 
•s o 4 ^ b 

N 

Q u 
J? 

4> 


Is?" 


J J 3 ^1 
c« ^9 -S S 
ScS 

»-*C fl 

•I l^-S bo 

I'sl'l 


V fc. V® 

•S © o— *■ 

*9 *2 > 
O V P « 

9 t c: 

9 a gK 


1 §* 

9 

-s 2 

O «/) 

.a'S. 
o S 

<9 

s %-• 

ij 

li 


M 8 s 


U 

I 

o 


P« 


9 

O 


« O fe i 


S% a.- O 5 

I,© cf 'o.s 8 g wg 2 

^ 53 ^ be S‘£ J y 
< 9 jS’S;S^ ^<9 «> ^ .y 

g=B,S a= |>2 «.a «g 

‘Ss^ «T 3 S^TS^ 

C.-CvS'Tl.. •--“ 

9 >>H O 

I s 


3 I i^riJ 

U-. 9 




8^- = ^ 
o o c: tS 
<j fcrt 9 19 ttS 

O iJ *9 o 

O C ^ 


boH J-© 


o 

fr 

g. 

o 


v> 


a a 


rt*g 

8A 


sf 


bo fi ;9 
^ G M 


5':^ 2 ^ 


!S S ^ — 

912 3 0-2^ o 
- SHO 


8^i§ 


o « e 
« -5> 5 


rP 



S «S y 

s f 3 

5 © ^ 

6 .9 "9 O 


9 

b 9 

> O 

o:2 

< a 

^ 9 


a 

3 

a 

•g 

a 

c« 


8*3 ^ 8 


O 

s © § b|^ 

r:rfc^f2-S J'S « J*© 

■ai 




iiip 

i 5 -iS 

;s P C bPry 
•a o O C ^ 

e *5 '5 *5 *- 

«« «— o -© C 
^ o CL<«d 
S g >.:5^ 

o "g *^^-§ 

G M O O O 
9 0 9^ 

S *3 ® 2 H 

§3^"= S 

rtS* «« 5S 

,-*^■3 I 


CO 


s 


1903 


•] 


The Tariff Act (XXXII of 1934). 


4949 


o 


9 9 

S 1 

« 

B a 

4> 4> 

if 0 

^ 0 

4> C« 

cx > 

ag 

0 

0 t3 

« cC 

ec fC 


c € c3 B e S 

O V o V «J t; 

^ ^ u ^ S ^ 

ii4 *2 tm £ u *2 

V V (4 V 
0« > O. > Q, > 

0-0 0*0 
^ (d Cf C« Cl 


s 

Q 

3 

u 


& 

Si 

o 

■a 

> 

"S 

# 

e 

8 


c« 


s 

o 

Urn 

> 

e 

5^ 


o 


</> 


2:3 

28 


9 

9 

9 

9 

9 

% 

9 

9 

9 

B 

9 

s 

9 

a 

4> 

a 

4^ 

f ^ 

a 

wm 

0 

0 

3 


« 

> 

> 

> 

-0 

t5 

•0 


CS 

<c 

9 

9 

• 

c 

fl 

e 

0 

4^ 

4> 

0 

Cp> 

0 

tm 

M 


0 

cx 

a 

4> 

CU 

tn 

0 

0 

C4 

4n 

tn 


ij 

3 

fi 

> 

o 

ttS 


A *0 V 
6 

ii'^ 

’s;s a 

3 00 tr 

§ bO S 

a-- 

««t 3 
B 
ed 


“ 


o 

t.) 


B g 


^ e 


CX o 

<J 

•o 

5 c 

<J 


3 

^1 


O Urn 

gffi 
_5 o e o 

3 >.'&B 
.52-® ^-g 

I'Sls 

2.8.2.S 


.s ^ 

i's 

S 

o. 

3 s 

o <Q 
O 

s-'i 

V a 

^ 6 
o 

v> « ^ 

-§ y 


3 § 


*S tn 
O ^ 

<3 Q. 

>^ S 

•o > 

•2 *5? 

^ c 

o «> 


w 

n 

w 

3 

2 

'w 

U 

'm 

c 

a 

-g 


o 

o 

C/3 


s 


li« 


u. = oS 

*3 g cr J 

S C 

£5 S a 


is 


c fj ^ o 

^ ^ ^ j) S_^ 

5S S S >3 

O $ *3 ^ 

*C Q 

rt rt *0 .1^ _ 

^ ofc-Ta’rt C 

•g’S a 

g 3 ^ 

S'? & 

•S b/) 

rt "C -3 tj ^ 

e g a B-g S I 

5 u 


a* 


t-t 

o 

O 


4> 

s 

RO^ 

0 

0 

4> 

D 

C 
« > 

V5Q 

4> 

a 

> 

£ 


> 

<2 

> 

9 

# 

</5 

Q 

9 

A 

9 

0 




4^ 

9 

C 

4J 

> 

%> 

oi 


■g 

# 

V 

a 

A> 




O 

a 


"O 

Xf 


‘I 

c 

rt 

S 

er 

o 

> 


M 

0^0 

- 

u S O 




CO 

CO 

o 


o 

<X7 

• Art 

u 

a 

i^ 

.s 

o 


o 

c 

4 

£ 

"C 

c 

n 

c 

A 


1 

J 

3 

I 


O O jC 
o e u 
•c c 

^ 1" 
C'^-S 

bcw c 
1 § ® = 
N c 

I = 

•«= 5:J3 
^ c V.-S 

= 1°-S 

-0:5^ t 

•2 •• 

5 


*£ e pC 

•5 c 


JU 

v) H ^ 2 

^3 4 - S 

^ > V 


fiP 2 *2 
c ^ *0 

^ c 

o ^ 


II* 

-ll 

!5 o "5 

0.^.5 

= -g 'l? 

c< 


'!« 

Kf > 

f i 

rt bc 

W 

bc o 

•Is 


.s 

.■. i 

^5^ 

-r ® 

tC 

§ JC 

b© 

>• 2 


o o 
p. c 

bo 3 
C .A 

pC 

^ g 


^13 


<9 

> 




3 


bo 

c 


^ fQ 




^ n 

oOl. 


O C 


bo 

cb ^ 
N 4 ; 
bi>"0 
C 
3 
bT 

.Sjs 

-^io 

-z i 


6 


1^11 
bo o 2 

S 

•- v. = -“‘^ 
O Q 

= b -5 ^ 1-2 

“lai S,-g J 

3 ^’n "g Q 




CD 

O 


CD 


ct 


Cl 

CO 


C4 

CO 


Preferential rate of duty if the 
article is the produce 
or manufacture of 


4950 


The Civil Court Manual (Imperial Acts) 


{SCH. 


•Si* 

•B 2 o 

^ CA 

Q o 2 


c B c S 

o 2 u ^ 
w .2 u «2 
^ 

o- > a- > 
o O "O 

*- rt 


82‘Sfi2S:9-^2o§ 'Ss'S T3 -5 .5 g « S 

Ri-il dj I rl|^ 

s-ss- 8-s 


i 

s ” ^ 


o'S 
a <9 


5^ 

^ c 

PQ o 


a I 

c o ' 

^ ^ tc 
owe 


^ S' 

1-3 

z 


S s 

oi ^ 

I -i 

- w 'B 

a § 2 

! w g 

i 

2 ^ S’ 

0 e/5 ' — 

1 = ' 

“ § I 

&4 o 

^ Otf 


o c 

# 

O « 

grS.fi 
& -o 

Nv 

A 

• c 
» o » 

>-= >5 

< 

u o 

c o-fe 


a 

Cu o 

CX 

••• C 

-o e •- 


9 


'®-o g-2 5 

•s gT3-z:^ 5 

filHI 

^ i'.S -fi «« 

^2^* g I 

53 s' y 6 *5 

o S £ ^ o •« . 
• 51.-0 ^ ;2 T3 CO 

« •- *"2 S " 

^ g» ^ 

S ^ J2 ® tf 
c 0^-2’^ ^ 
S a. w -c IS 

CLp3 j: B 

t- ©5 


^ 2 
■s s 
A i 

r^ o 


o ^ i> S 
r* 2*^ o (rt 

* S2*^ ^i3 

c - 2 y fl 

• ^ 

tf ^ *5 

o y 3 2 *5 
c < 2 

^ o C 

^ ^ . >.ca 

- s 

S 3 ^*0 12 

Q *0 C) 

C O H 

o o ^ o« p 

:S.3 2 eg 

5P X e "* *2 

g^g 

*<3 *2 s 

I 2^.3 e 

y.SP-S gjs 

g j _o o .ep 

5 “ 

J geo's S 

•o I ^ *i 

o 33 O o 


in m 
CO CO 


SCH.] 


The Tariff Act (XXXII -of 1934) 


tn 

T. 

O 

H 
C? 

_] 

►J 

o , 
o ^ 

1-J ^ 

Si. 




^9 


za 


OH 



C c 

Ss 

§.■§ 

^*2 


S 

c 


> 

<Q 


c; 

W 


t; 

t; 


o 

o 


i> 

c; 


U 4 b 


a 

oi 




o 

is: 

» 

a 

a. 

V) 

O 

</) 


•o .S .H o -is 

o rt 

2 3 *0 *3 S 
5 a.j3 ^ L *-! 

Sr l-r 2 


*J n 

•- JC 

O 

IS ^ 

3 V 
s s 


i~« < 

bo 


C ^ 

« s 


r'S = Q-i-®;a« 
I <2 « 3 S-'S J2 


o 
c 

^ c: «i o 
c ^ vJ 

S 

a ^ 

C k» ^ 

«S bo 


-- 0.6 r r.'B 

3 3 -TJ ^ 

s 

'5 a o. x = s 

£ *= 1- 

t* O X C o rt S 

-C 5 'T ‘C ^ 

_ bo-^ 5 j -o ^ — 

.sil 6 5 

Sc CLiJ V .. 

^ o.SrS g 

<2 .£ ja ^ 

2 S.|:| 2 

2 rt 2 ^ 1 

o S ^ S 

S 


<b k« 

o 


"rt 

^ i 9 


•rj ^ 

c c-S 




1> 


< ^ 


CA w 

-c y > 

^ S 

o •H ^ 

<j CL 

^ s 

2 

C 3 OO 

tj w 

,S c 5 p 

Lf *g « 2 

E.® o 

t /3 a* 


is° 

I 3 I . 

I'i li 

2-n s.^ 

1 I B § 

sf^-s 

Si's- -55 

ri &g 


C9 


o 


cv W 

f^J2^ ^ 

O CO 1 ^ 

Q 2^58 ^ 

a «f 2 3 
g S ««T3 

.6*^0 2 
° 

.2 <?♦ b> *2 
•o ^ ^ 2 
c J 2 “ 

NH ^ D«I .2 


co^ SS 

Z '^1 
Z o 

2*. 

C 0 

.§^-2 

♦3 

2^ - 

^ S I. 


^ >v 

e/3 O 


u 


o 


2 






e« 


so 


CO 

CO 


CO 

CO 


CO 

<o 

CO 


o 

CO 


CO 


4951 


4952 


The CiviL Court Manual (Imperial Acts) 

THE SECOND SCHEDULE. 

* Export Tariff. 


[Sen 


No. 


s, 


■ 

Names of articles. 

Per 1 

TUTE. OTHER THAN BIMLIPATAM 

JUTE. 

1 

Raw Jute — 

(1) Cuttings 

(2) All other descriptions ... 

Jute Manufactures, when not in ac^al use 

as coverings, receptacles or bindings, 

for other goods — 

(1) Sacking (cloth, bags, twist, yam, 
rope and twine). 

(2) Hessians and all other descriptions 
of Jute Manufactures not otherwise 
specified. * 

Bale of 400 lbs. 

Bale of 400 lbs. 

Ton of 2,240 lbs. 

Ton of *,240 lbs. 

RICE. 

Rice, husked or unhusked, including rice 
flour but excluding rice bran and rice dust 
which are free. 

Indian maund of 82J 
lbs. avoirdupois 
weight. 


Rate of duty. 


Rs. A. 


1 

4 


4 

8 


20 

3 * 




Two annas and three 
pies. 


VvUiVil --- - 

EXCISE DUTIES LEVIABLE ON CER'^IN ARTICLES PRODUCED OR 

^ iT A VTT tt:' A tl> 17T^ TM URTTISH INDIA* 


Serial 1 
No. j 


Articles. 

J Rate of Excise duty. 

I 

Salt 

cy 

♦ 9 • 

9 # • 

Re* X *9-0 per maund of 82^ pounds avoirdu* 
pois* 

^ ^ A 


3 

4 

5 


(») Khandsari sugar ... ;• 

(tt) All other sugar except palmyra sugar. 

Kerosene 
Motor spirit ... 

^fO^in "boxes or booklets containing on an 
^ ^ avera^= not more than 40. matches 
(it) in boxes or booklets containing on an 

' ^ TvelSge more than 40 but not more than 

fm) m £.x^^or booklets containing on an 
^ ^ Lerage more than 50 but not more than 

60 matches. . . 

(ip) in boxes or booklets contaimng on an 
^ ' average more than 60 matches but not 
more than 80 matches. 

Cv) in boxes containing on an averse not 
more than 12 matches of the type 
known as “ Bengal lights,” 

(t»i) all other matches. 


Rs. 3-0-0 per cwt. ^ 

2 annas gj pies per Imperial gallon. 

12 annas per Imperial gallon. 

|Rs. 2-0-0 per gross of boxes or booklets. 

[Rs. 2-8-0 per gross of boxes or booklets. 

Rs. 3-0-0 per gross of boxes or booklets. 

Rs. 4-0-0 per gross of boxes or booklets. 

10 annas per gross of boxes. 

8 annas for every i,44« matches or fraction 
thereof. 


» Under Government of India, Finance Dep^t- 
ment (Central Revenues), Notification No. 33 » 
dated the 22nd June, 1935. as amendeds^<^ 
quenlly, bagging for raw cotton made wem 

?ovc or from rove containing, m 
cadis or other material not 

duty, not more than 15 P®*" having 

not less than lbs. per square X^^d and ha^g 

a total of not more than 140 sing 
warp and weft threads per 
exempt from payment of du^ 

bagging for raw cotton made from j ^^^rnrkt 
(deluding bagging specified above ^ 
bom payment of export duty), weighing 


than -75 lbs. per square y^d, ^d having wt 
mom than 360 warp and weft threap ^ 
square yards is Uable to export duty at Rs. 5-8 

Under Government of India, Finance 
Department (Central Revenues), Nouficauon 
No^ 33 , dated the 22nd Jime, 1935 » ^ 

as are used for paper 

payment of export duty prodded that the Cm 

toim Collector is satisfied that 

for any purpose to which cloth or rope is ordinarily 

> There is no entry bearing Item No. 3. 


SCB.] 
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Serial 

No. 


Articles 



Rates of Excise duty. 




6 

7 

8 

9 


10 

11 

12 


Silver 

Steel ingots 
Mechanical lighters 
Coal and Coke — 

(t) Coal and Sof^ Coke 
(«) Hard Coke 
Coffee* 

Tyres* 

Goods specified in item 40 of List II of the 7th 
Schedule to the Government of India Act, 

* 935 » — 

(а) Alcoholic liquors for human consump* 

tion ; 

(б) Opium, Indian hemp and other nar> 
cotic drugs and narcotics ; non-nar- 
cotic drugs ; 

(r) Medicinal and toilet preparations 
containing alcohol or any substances 
» included in (b) above 


3 annas per ounce. 

Rs. 4-0-0 per ton. 

Rs. 3-0-0 per lighter. 

2 annas per ton. 

3 annas per ton. 

Re. I -0-0 per cwt. 

10 per cent, ad valorem. 

Rates vary in different provinces. 


CESSES LEVIABLE ON CERTAIN ARTICLES ON EXPORT OR OTHERWISE. 


No. 


Name of Article. 



Cess leviable. • 



3 



Tea 

Jut 


■ • • 


<fl) Raw including Jute cuttings and rejec- 
tions. 

(t) Manufactured Jute 
Cotton (ginned) — 

(a) Baled 

(i) Unbaled ... 

Lac — 


(a) Any form of manufactured or unmanu- 
factured lac. 

(b) Refuse lac ^ 


Re. 1-6 per 100 lbs. 

Two annas per bale of 400 lbs. 

Twelve anna.s per ton of 2,240 lbs. 

Two annas per standard bale of 400 lbs. 
Six pies per 100 lbs. 

Seven annas per maund. 

Five annas per maund. 


LEG. REF. 

1 A duty of excise at the rate of one rupee per 
cwt. s leviable under the Coffee Market Expan- 
sion Ordinance, 1940, on all coffee (except coffee 
sold and delivered before the estate became 
subject to the provisions of the ordinance) — 
(i) which a registered estate is permitted to sell 
in India according to its internal sale quota, 
whether such coffee is actually sold or not, and 
(«) which is released for sale in India by the 
Indian Coffee Market Expansion Board from the 

surplus pool. . 

IvIOTE. — The present duration of the Ordinance 

is up to the 30th June, 1942. 

* Under the Government of India, Finance 
Department (Central Revenues), Notification 
Nor i6-CcntraI Excise, dated the ist April, 1941, 
tyres specially designed for use on animal drawn 
vechicles arc exempt from payment of this duty. 

3 The cess is levied on all tea exported from 
any Customs port, to any port beyond the limits 
of British India. Under the Government of 
India, Finance Department (Central Revenues), 
Notification No. 33, dated the 22nd June, 1935, 
as subsequently amended, tea exported to any 

C.C.M . — 620 


place in the Janjira State, or exported from any 
Customs port, to any port in Kathiawar and tea 
exported by post, is exempt from payment of 
this duty. 

* T he ce.ss is levied on all Jute exported by sea 
from the port of Calcutta to any other port 
whether beyond or witliin India and from the 

ol‘ Chittagong to any other port beyond or 
within India (except raw jute exported to 
Calcutta). 

*_Thc cess is levied on all cotton produced in 
.India and (a) consumed in any mill in British 
India, or (b) exported from any Customs port to 
any port outside British India, or (c) exported 
by land to the French and Portuguese territories 
of Pondicherry, Karaikal, Goa and Daman. The 
ccss is not, however, leviable on cotton waste, 
kapok and cotton fly. Under the Government 
of India, Finance Department (Central Revenues) 
Notification No. 33, dated the 22nd June, *935, 
as subsequently amended, cotton exported from 
any Customs port to any port in Kathiawar and 
linters arc exempt from payment of this duty. 

• The ccss is levied on all lac and refuse lac 
produced in India and exported from any Cus- 


4954 


The Civil Court Manual (Imperial Acts). 




No. 


Name of article. 


Cess leviable. 


'5 

»6 


per cwt. 

300 


I Coffee 

(j) Bones* 

Tariff value 

Bones, broken or crush- 
ed (including bone 
grist) . 

(it) Bristles 
(Hi) Butter 

Taruff value — Rs. a. p. 

per lb. 

Butter ... o 15 o 

(ii») Cereals, other than Rice and Wheat 


% 9 

Tariff values — 

Bajri 
Barley 
Jowar 
Maize 
(v) Drugs* 

(hi) Fibre for brushes 
Tariff value — 


Rs. A. P. 
per cwt. 
500 
12 o 
6 o 
6 o 


3 

4 
4 


Fibre for brushes, all 
kinds. 

(vii) Fish 
(viii) Fruits 
Ti riff values — Rs. 

per 

Almonds in the shell 28 


Rs. A. P. 
per cwt. 
It 00 


Almonds without 
Cashew kernels 


Coconuts 

Raisins, all kinds 
Tamarind 
Walnut in the shell. 
Walnut kernel 
(tx) Ghee 

Tariff values — 


A. P. 
cwt. 

o o 
o o 
o o 


80 
40 
per 

thousand. 

, 40 o o 

per cwt. 

15 8 o 
600 
18 o o 
25 o o 


Ghee ••• 

Ghee substitute in- 
cluding vegetable 
ghee and hydroge- 
nated edible oil 
and fat mixture. 


Rs. A. p. 
per Indian 
maund. 
52 o o 
per cwt. 
24 o o 


LEG. REF . rn-.t, 

toms port to any port beyond the hmite of^Bntish 
India. Under the Government of India, Finance 
Department (Central Revenue), Notification No. 
33, dated the 22nd June, 1935* ^ subsequently, 
amended, lac and refuse lac exported from any 
Customs port to any port in Kathiawar are 
exempt from payment of these du^s. 

* The cess is levied on all coffee taken by 
sea or land to any place beyond the limits ol 
British India. Under the Government of india. 
Finance Department (Central Revenues), Noti- 
fication No. 33, dated the 22nd June, i 935 >^ 
subsequently amended, coffee taken by sea or by 
land to any place in the Travancore State or 
Cochin State or by land to any place m the 
Mysore State, or exported from any Customs 
port to any port in Kathiawar is exempt irom 


Re. I per cwt, 


A per cent, ad valorem. 


payment of this duty. r. t j* r?* 

^ » Under the Government of Indian, Fmance 

Department, (Central Revenues) Notifi^tion No. 
22 dated the 22nd June, 1935, as subsequentiy 
amended, articles included under item No. t>, 
^‘vnorted (a) by sea as passengers baggage, 
(tfhy%si,(c) to any place^ in the Janjira State 
knd (d) from any Customs port to ^ny port m 
Kathiawar are exempt frompa>™nt of this duty. 

» Under the Government of India, Dc^rt 
ment of Education, Health and Lands Notifica- 
tion No. F. 8/40 dated the i ish Septembe^ i 94 "» 
Bones, human, exported as anatomical specimens, 

are not subject to this duty, ^ n.*Tiart- 

* Under the Government of Indi^ Dep 

ment of Education, Health and L^ds 
tion No. F. 8/40, dated the i ith 

Drugs, manufactured, are not subject to this duty. 


SCH.] 
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4^55 



Cess leviable. 


Contd, 


(;c) Hides, raw 
Tariff values — 

Buffalo hides — 

(») Arsenicated 
(ii) Salted 
Cow hides — 

(*) Arsenicated 
(ii) Salted 
(jfi) Manures 
Tariff values — 

Manures of animal 
origin, all kinds. 

(xii) Oilcakes 
Tariff values — 

Groundnut oilcakes. 
Linseed oilcakes 
Oilcakes other kinds. 


Rs. A. P. 
per 


o 

o 

o 

o 


5 

3 

7 

5 


o 

o 

6 

o 


Rs. A. p. 
per cwt. 
380 


Rs. A. p. 
per ton. 
30 o o 
40 o o 

35 o o 


(xiii) Pulses 

Tariff values — 

« • • 

Rs. 

A. 

p. 

per 

cwt 

.4 

Dal, all kinds 

6 

0 

0 

Pulses, all kinds 

5 

8 

0 

(xiv) Seeds 

Tariff values — 

Rs. 

A. 

p. 

per 

cwt 

• 

Ajwan 

8 

12 

0 

Aniseed 

... 13 

0 

0 

Caster seed 

6 

8 

0 

Celery seed 

... 36 

0 

0 

Coriander seed 

... 7 

0 

0 

Cotton seed 

... 3 

0 

0 

Mustard and rape 

seeds. 6 

8 

0 

Til (Sesamum) 

... 6 

8 

0 

(xv) Skins, raw 

Tariff values — 

Rs. 

A. 

* 

p. 

Goat skins 

per piece. 
... 0 x ± 

0 

Sheep skins 

0 

7 

0 

{xvi) Spices 

Tariff values — 

Rs. 

A. 

p. 

per 

cwt. 

Chillies, dry 

... 12 

8 

0 

Ginger, dry 

... 14 

0 

0 

Pepper, black 

... 16 

0 

0 

Turmeric 

... 12 

0 

0 

(xvii'S Tobacco, unmanufactured 


Tariff values — 

Rs. 

A. 

p. 

per 

lb. 


Class I — 

Flue cured 

0 

8 

0 

Non-flue cured 

... 0 

4 

0 

Class II — 

Flue cured 

0 

4 

0 

Non-flue cured 

• • . 0 

3 

0 

Beni^al qualities 

... 0 

2 

9 

Guntur qualities 

... 0 

1 

0 


r 1 cent, ad valorem 


LEG- REP. 

^ Under the Government of India, Finance 
Depaf-tment (Central Revenues), Notification 
No. 33 dated there 22nd June, 1935. as subsc- 
quentiy amended, articles included under item 


No. 6, exported {a)‘by sea as passengers’ baggage, 
(6) by post, (r) to any place in the Janjira State, 
State («/) from any Customs port to any port in 
Kathiawar are exempt from payment of this duty. 
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[S. 2 


No. 


Name of article. 


I 


Cess leviable. 


, ./I 


> 6 — 

Cont^. 


viii) Vegetables 

• 


Tariff values — 

Rs. 

A* P. 


per 

cwt* 

Garlic 

lO 

o o 

Onions 

3 

4 o 

Potatoes 


o o 

(xix) Wheat 

Tariff value — 

Rs. 

A. P. 


per 

cwt. 

Wheat, all kinds 

5 

o o 

(xx) Wheat flour 

Tariff values — 

Rs. 

A. P. 

per 

cwt. 

Wheat atta 

... 6 

8 o 


Wheat floxir and suji. 780 
{xjti) Wool raw . • 


per^cent. advalorem. 


THE THIRD SOHEDULE. 

Acts Repealed. 

[Repealed by Act XX of 1937.] 

THE TOLLS ACT (VIII OF 1851). 


Year. 



Short title. 


Amendment, 


The Indian Tolls Act, 1851 


Repealed in part. XIV o£ 1870; XII of 
1876; II of 1901, schedule. 

Repeated in part, amended and supple- 
mented, VIII of 188^ 

Amended (locally >• XV of 1864* 
Supplemented, X VIII of 1892. 

Aniended. XXXVIII of 1920; and 

Madras Act VI of 1938. 

Government of India (Adaptation ol 
* Indian Laws) Ord er> 1937* 

[4th July, 1851. 

An Act for enabling Government to levy Tolls on Public , 

An Act t y Whereas it is expedient to enable Government 


Preamble. 


1 . *[♦ 
»[1-A. 


Extent . 


to levy tolls upon roads and bridges ; It is enacted as 
follows:— ^ 

This Act extends to the territories administered on the ^urth of 
This Act exte a ^ hundred and fifty-one by the Governor 

t.xTeni. Presidency of Fort William m Be^al, the 

^ r.f North-Western Provinces of Bengal and the Governor 

Lieutenant-Governor c* George in Council.] 

of the Presidency of bort i>t. 6 4 rp^ovjncial Government] may cause 

Power to cause levy of A]] *[* ♦ 

tolls on roads and bridges such rates ot toll ^ ♦ ♦ ♦ ★] 

within certain rates. SUCh rates o£ toll [ 

a This section was repealed by Act XIV 

inserted by Government of India 
by A. O., 1937. 

4 Substituted by tbtd. 

8 The words “not exceeding me rates 

mentioned in the Schedule 
Act" and the Schedule were omitted by Act 

XXXVIII of 1920, Sch. 


LEG. REF. 

1 Under the Gvernm^t of 
Department (Central ■ , f ““‘'“tee. 

No -Id dated the 22 nd June, I935. ^ 1, 

quenfly amended, articles included 
No. 6, Lported (e) by sea as 

rA'i bv cost (cl to any place in the Janjira a»^te 
Sd (d) from iny Custorm port to any portm 
Kathiawar are exempt from payment of this 
duty* 
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as ^[it thinks fit] to be levied upon any road or bridge which has 

and to appoint collectors, hereafter be, made or repaired at the 

expense of the [Central or any Provincial] Govern- 
ment; and may place the collection of such tolls under the management of such 

Collector’s resnonsibili ’"IT ‘o them proper; and all per- 

ties. responsible gons employed in the management and collection of 

such tolls shall be liable to the same responsibilities 
as would belong to them it employed in the collection of the land revenue. 

3. In case of non-payment of any such toll on demand, the officers appoint- 

ed to collect the same may seize any of the carriages 

Their powers for recovery or animals on which it is chargeable, or any part of 

] 1 . burden of sufficient value to defray the toll • 

and, if any toll remains undischarged for twenty-four hours, with the cost aris- 
ing from such seizure, the case shall be brought before the officer appointed to 
superintend the collection of the said toll, who may sell the property seized for 
discharge of the toll, and all expenses occasioned by such non-payment, seizure 
and sale, and cause any balance that may remain to be returned, on demand to 
the owner of the property; and the said officer, on receipt of the property, shall 
forthwith issue a notice that, at noon of the next day, exclusive of Sunday or 
any close holiday, he will sell the property by auction: 

Provided that, if, at any time before the sale has actually begun, the per- 

Release of seized property whose property has been seized shall tender the 

on tender of dues. amount of all the expenses incurred, and of double 

the toll payable by him, and the said officer shall 
forthwith release the property seized. 

4. No tolls shall be paid for the passage * *] of police-officers 

ft* r on duty, or of any person or property in their custoHv 

mfnT?f iolK payment of the toll levi- 

ed under this Act shall be allowed. 

5. All police-officers shall be bound to assist the toll-collectors, when 

Assistance of collectors Inquired, in the execution of this Act; and, for that 
by police officers. purpose, shall have the same power which they have 

in the exercise of their common police duties. 

6. Every person, other than the persons appointed to collect the tolls under 

Penalty for offences nn- ‘publi^ roa^ m any toll on any 

der Act. public road or bridge, or for passing through any 

u ,t I r t. ^ bazaar situated thereon, and also every persSn who 

shall unlawfully and extortionately demand, or take any other or higher toll 
ffian the lawful toll, or under colour of this Act seize or sell any property know- 
ing such seizure or sale to be unlawful, or in any manner unlawfully extort 
money or any valuable thing from any person under colour of this Act, shall be 
liable on conviction before a Magistrate to imprisonment for any term not ex- 

ceeding six calendar months, or to fine not exceeding 

Compensation to person iwo hundred rupees, any part of which fine mnv he 
aggrieved. Saving of his ownrrleH hir A/T.,L- ^ . which nne may be 

right to sue. f ^ j Magistrate to the person aggrieved ; 

"ot be deemed to bar or affect 
his rights to have redress by suit in the Civil Court ®[* * 


LEG. REF. 

1 Substituted by A.O., 1937. 

2 Certain words were repealed by Act II 
of 1901. 

In Upper Burma for the last 16 words of 
this section, “or of any person or property 
exempted by order of the Local Government 
from payment of tolls” were substituted by 


Burma Act XIII of 1898. 

words were repealed bv .\ct XIl 

ot lo/o, 

^ NOTES. 

15 C I 59 ® 22 W.R. 76 (Cr.) : 
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7 A table of the tolls authorised to be taken at any toll gate or steUon 

shall be put up in a conspicuous place near such gate 

Exhibition of table of qj- station legibly written or printed in English words 
tolls, and statement of figures, and also in those of the vernacular 

penalties. language of the district, to which shall be annexed, 

written or printed in like manner, a statement of the penalties for refusing to 
pay the tolls and for taking any unlawful toll. , „ ^ , 

, o The tolls levied under this Act shall be deem- 

Application of proceeds .lir* * * ’•‘1 

of tolls . ed public revenue^ [ * * J • 

SCHEDULE. 

[ Repealed by S. 2 and Sch. I of Act XXXVIII of 1920.] 


THE TOLLS ACT (XV OF 1864). 


Year. 

No. 

Short title. 

Amendment. 

1864 

XV 

Indian Tolls Act. 

Supplemented. Act VIIJ of 1888 
Amended Act, XXXVIH of 1620. 






Short title given. Act XIV of 1897. 

Declared in force — __ e amended by Reg. HI of IS?^* 

in the Sonthal Parganas, R^g. HI of 1872, S. 3, as e y ^ ^ ^ 

S. 3; in the Central Provinces and the Sambalpur District. Act aa. o 

Punjab, Act VIH of 1888, S. ll States! Act XIH of 1898, S. 4. 

in Upper Burma (except the Shan i>tates;, /\ci 

\24th March, 1864. 

amend Act VIII of 1851 ifor enabling Government to levy Tolls, on 

Public Roads and Badges'). ^^bling Government to levy tolls on 

Whereas by Act VIII of 1851 y Bridaes') authority was given for 

Pubhc Roads and *1 . it is enact- 

Preamblc. levy of certain rates of toll L J 

ed as follows: — ^ *]. 

2. Any person entrusted with the^^managemen^of com- 

Co, lectors ol tons .ntav poutS f£any period ^o^f 
compound for tolls '|vi^hle person for vehicle or animal kept by him, 

Irireu"’of the SeHf^^SV^ ‘Authorised to be levied 

under the said Act VIII „„„ extend this Act to any place in 

3. The Provincial LiT/ct VIII of 1851 is in force; and the 

J;Tct'Vnrort851 is!f -T^nd^h%Aail'A^^^ ^VmAt 18tr 

and this Act to such place. * * ♦ ] 

SCHEDULE. 

, .A r. 2 w S.!,. 1 ,f A ^ xxvm of ■■.20.1 

iz L 1 * WV\ 7 TTT 1070 


a Deleted by A;0 .. the rates 

mc-nT^oL/ln^tbc i bcd^^^^^^^ 

fc'Uin "5tcSr r lplc| m the raUS in 

the said schedule mentioned, were omitic 


by Act XXXVIII of 1920, Schedule. 

3 This section as a whole was replied Dy 
S. 2 and Sch. I of XXXVIH of 1920. 

* Substituted by Act XXXVIH of 1920, 

S . 2 and Sch . 
s Omitted by A.O.. 1937. 
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THE TOLLS ACT (VIII OF 1888). 


Year. 

1 

Vol. 

Short title. 


1888 

1 , 

j Indian Tolls Act. 

iRcrealed in part, Act XII of 1891. 


Short title given, Act XIV o£ 1897. 

Declared in force in Upper Burma (except the Shan States), Act XIII of 1898, S. 4. 


[Sth September, 1888. 

An Act to remove doubts as to the legality of the levy of certain tolls. 

Whereas doubts have been raised as to the operation of the Acts of the 
Governor-General m Council No VIII of 1851. {An Act for enabling Govern- 
ment to levy tolls on Public Roads and Bridges') and No XV of \RfJi ( 
to amend Act VIII of 1851) ; It is hereby enacted as follows: ^ 


Enforcement of 
VIII of 1851 and XV of 
1864 in the Punjab. 


1. Acts VIII of 1851 and XV of 1864 shall be deemed to be in force 

Acts the territories now administered by the 

Lieutenant-Governor of the Punjab, and from the 
twenty-first day of August. 1857, and the twenty- 

• .u . - ■ day of March, 1864, respectively, to have been 

force in the territories for the time being administered as part of the Punjab 

2. (1) In any part of British India beyond the limits of the territoiies 

Operation of the Aet in Government of 

the Punjab and certain Madras, Beng-al and Korth-Westem Provinces] to or 

other parts of British India. which Acts VIII of 1851 and XV of 1864 may be 

el,. . K ■ r J extended, or may be or have been de- 

clared to be in force, under the latter of those Acts or by this Act or by or under 

any other enactment, the Provincial Government shall be deemed to have and 
where the Acts have been in force before the passing of this Act to have had the 
same authority as if it had been included ai^ong fhe Provittl Go^^rnr^ems 
Specified m section 2 of Act VIII of 1851. 

=^[( 2 ) ******* ^. 

3. All tolls levied, or purporting to have been levied, under Acts VIII of 

Validation of past levy of ^ and XV of 1864, Or either of those Acts, 

tolls. before the passing of this Act, shall be deemed to 

have been lawfully levied. 

4. Nothing in the foregoing sections shall affect any proceedings com- 

■ * * * * 


Saving. 

5. ^r* 


THE TRADE DISPUTES ACT (VII OF 1929). 


Year. 

1 

No. 

Short title. 

Amendment. 

1929 

VII 

. 

The Trade Disputes Act. 

r 

\ 

Ac's XIX of 1932; XIII of 

VVVT-?^^/ XVII of 1938; 

1939 and Government of 

Order of Indian Laws) 


LEG. REF. 

* Omitted by ibid. 


' Substituted by A.O., 1937. 
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PREFATORY NOTE. — The following extracts from the Statement of objects and 
Reasons indicate the reasons that led up to the passing of the Act: — 

“The outbreak of industrial unrest on a large scale was a feature of the period succeed- 
ing the close of the War and led the Government of India to explore the ^ssibility of 
ini some machinery for the settlement of industrial disputes. The, inquiries made with tois 
purpose in 1920 led to the conclusion that in the conditions then existing, legislation for this 
purpose was not likely to be effective. 

2. The succeeding years saw a distinct change in the position by reason of the ffrowA 
of organizations of industrial workers and of the increasing mHuence exercised °y 
opiniof on the course of disputes. And in 1924 the Government ^la prepared a dra« 
Bill ‘for enabling the investigation and settlement of trade disputes 

order to ascertain the views of those directly interested and of the public generally o" ™ 
sibket As a result of the inquiries made in 1924-25 and the.experi^ce which has become 
available since that period, the Government of India are satisfied that legislation for t 
prlventfon and settlement of trade disputes is likely to prove of considerable value ; and the 

present Bill has been prepared for this purpose. , * ia ihe 

3. The main part of the Bill falls into three parts. Clauses 3 ' This oart 

establishment of tribunals for the investigation and 

of the Bill is based generally on the British ajn difference is 

provisions are adapted for the most part from clauses m * .u Conciliation Boards 

that, whereas the British Act sets up a Standing Industrial Court the Gonciliat 

which the Bill proposes to establish are intended be appointed ^ Inqu^ which 

Inquiry, in order to deal with particular ^^^sputes. The objt^^t ^ 

will ordinarily be composed of persons having no *ntere« m may be referred to 

investigate and report on such questions connected ordinarily include representatives of 

them. The object of Boards of COTCiliation, which will ord r^ Courts of Inquiry 

the parties to a dispute, will be to secure and the produc- 

and Boards of Conciliation will be able to enforce anenaa be under any 

tion of documents, and their the advice of the Board; and in cases where 

obligation to accept the findings of the Court or tne aav tribunal that has be^ 

the dispute is not brought to an o^^^ will be enabled by the 

appointed, reliance is placed on force of p i P on the merits of the 

publication of the report of the tribunal to arrive -i. j 

dispute. . ..laiicA n?'! which relates to public utility 

4. The second part of clause (2) (/), and it will be observed that, m 

services. ‘Public utility services is defined mclau f.^^^^ railway services as have 

accordance with this Council ^The clause makes it a peiwl offence for 

been notified by the jn oublic utility services to strike without previous 

workers employed on y aides for persons abetting such an offence. The 

notice, and also provides ^ to the welfare of the communig 

accepted in other countries. relating to illegal strikes and 

5 Clauses (16) to (20) contain certain 1 f and 7 of the British 

1 \r These clauses follow closely the provisions of ® , only in the case of strikes 

T?adrDispuTes and Trade Unions Act. 1927. They the strike or lock-out 

Ld lock-outs which satisfy both of two ‘^a^^rade dispute within the industry to 

must havrother objects than the mere furtherance toe strike or lock-out must 

u ii, tKe strikers or employers belong, and, in the secona y hardship on the community. 

coerce Government either direct y or by *nflictmg ^^ras P furthering 

f rom mad’r SabfutiVs"r subjected. -(S/atemen of 

Objects and Reasons.) Committee on the Bill 

The following is the Report of the se of the Act to five years. 

Clause 1. — We have decided to hm . . ^ave made m sub-clause (c) is int^ded 

Clause 2. -The ^l-ght ame^r^ent which^we^.^^ -employer” is not intended to be 

to bring out more clearly the tact in , ^ 

exhaustive. . ... have made in clause (4) that all tb® 

In view of the provision with the dispute or with aijy mdust^ Ix- 

Court of Inquiry shall be P®9®®5J<?irabl^to give some definition of what we me^ by 
rherety. we have hav^ a definition accordingly as clause (d) of 

pression “an independent person , an 

this clause. 
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the sub-clause (g)].— We are of opinion that a wide power enabling 

u^esirShle declare any industry, business or undertaking to be a public utility service 

discSsffnn hi r^L Unnecessary, and we have therefore omitted it. After considerable 

nifhfJo > *^«sard to the question of specifying certain other industries or undertakings as 
ThU r k‘ services, we have reached the conclusion that clauses (i), (tt), (iii) and (iiy of 

stands comprise all the services which it is essential to specify'^in tlie 
hrst place, and, in view of the fact that the general power which the Bill as introduced con- 

the Government was only exercisable after three months' notice, we think there 
should be no difliculty m providing for any necessary additions to the clause by an amend- 
ment of the Act should occasion arise. 


Sub-clause i}\ [now sub-clause (k)).— We have amplified the definition of “workman" 
on the lines of the similar definition m the Canadian Act, and at the same time made it clear 
mat the expression includes clerical workers; and we have added the Royal Indian Marine 
oervice to the Services which the Bill excludes from its scope. 

Clause 2.— have considered various proposals designed to lay upon the Government 
a definite obligation to convene a Court of Inquiry or a Board of Conciliation in cases where 
one_ of the parties so required. We think, however, that, unless both parties are agreed in 
desiring a reference, it would be useless to fetter the discretion of the Government as to the 
time at which the matter is ripe for action under this clause. At the same time, we think 
that no option should be left to the Government to refuse to appoint a Court or Board where 
the Government is assured that both parties are agreed as to the necessity of a reference as 
well as to the form which it should take. 

Clause 4. — As already mentioned, we have provided that in every case a Court of 
Inquiry, whether it consists of one or of more persons, shall not include persons, having an 
interest in the dispute or in any industry affected by it. 

Clause 6. — We have made an amendment to sub-clause (2) to make clear the original 
intention which was that only persons appointed to a Board to represent the parties should 
be appointed on the recommendation of the parties; and we have made slight alterations in 
the proviso to sub-clause (3) in order to bring it into line with the wording of clause (10). 

Clauses 7 and 9. — The amendments which we have made to these clauses are of a 
purely drafting nature. 

Clause 10. — In view of the fact that members of Courts and Boards will now invaria- 
bly be independent persons except in the case where a Board is composed of an independent 
chairman and an equal number of representatives of each party and that the case of 
a vacancy in the office of any such representative member is already dealt with in clause (6), 
clause (10) will now apply to independent members only, and we have amended it accordingly’ 

Clause 12. — We have amended this clause on the lines of the English Act to make it 
quite clear that every report of a Court or Board, whether a final or interim report, must be 
published, and that only the publication of such information or evidence as the appointing 
authority thinks fit should be left to its discretion. 

Clause 14. — We consider it inadvisable to forbid the representation of parties before 
Courts and Boards by legal practitioners subject only to exceptions. As we have redrafted 
the clause, such representation will ordinarily be permissible, subject however to such condi- 
tions and restrictions as may be provided by rules. 


Clause IS. — We have decided to accept the principle of this clause which, however, as 
originally drafted, was open to certain criticisms. For example, it was pointed out that 
many persons are actually employed upon a daily wage which is in practice paid monthly; 
also that the clause would appear to penalise abstention from work on the part of a parti- 
cular individual; and further that the clause is one-sided and inflicts no penalty upon an em- 
ployer who locks-out his workmen. The latter point is, we think, one which must certainly 
be met and as by the nature of his employment a casual or day-to-day labourer must be enti- 
tled to cease work at any moment and be similarly liable to dismissal, we agree that he should 
be excluded altogether from the operation of this clause. We have accordingly adopted a 
suggestion made by the Bombay Government which makes it clear that the cessation of work 
must be in the nature of a strike as defined in the Bill, and we have provided that in order to 
render it a penal offence, the strike must be in breach of a definite contract between the em- 
ployer and the workman; we have further made a collateral provision penalising an emnloyer 
for locking out his workman in breach of any contract. 

We have decided to omit sub-clause (2) of the Bill as introduced, which imposed a 
more severe penaUy upon the abettor of an offence under sub-clause (1). as we think such 
persons can be sufficiently dealt with under the ordinary criminal law of abetment 

As regards sub-clause (3) (now sub-clause (4)], the point was taken that, where the 
employer is a Government Department, the authority whose sanction would be necessary to 
enable a prosecution to be instituted would be the Government itself. A suggestion was ac- 
cordingly made that where a trade union exists in the affected industry, a special resolution 
of three-fourths of the members, confirmed by a similar resolution at a later period should 
be sufficient warrant for the launching of a prosecution. We cannot, however, accept this as 
a satisfactory solution of what we feel is only a technical difficulty in view a’f the fact that 
C.C.M. — 621 
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many classes of prosecutions of Government servants can only be undertaken with the 
sanction of the Government itself. 

Clause 16. — We have adopted this clause, but with some amendments which we think 
will restrict its scope without materially impairing its effectiveness. Our attention has be^ 

particularly directed to the provisions of clause (&) of f ctrufe 

we consider to be too wide and uncertain in its meamng. It is Possible to hold that any 
inflicts a certain degree of hardship upon the community, and it would therefore be possible 
for a strike which fulflls both the conditions in (a) and (&)/<> he brought withm this d^se, 
although it was in the nature of a demonstration and lasted for no *han one day . 

amendments which we suggest, apart from the omission in clause (o) of the words or m 
addition to" accordingly make it clear that the strike or lock-out he desired ^au^e 

really severe, general and prolonged hardship to the commumty for the P^^PJf® 

Government to take any particular action, whether in connexion with the dispute or ottie 
♦ 

In sub-clause (2) we have made it clear that, for the application of m^ey to be 
it must not merely teU^ to further or support the strike, but have Ae direct effect of^^^^ 

This is intended to exclude a case in which money is spent upon the relict ot t p 

In sub-clause (3) we have borrowed a ^o^d^be^d^med^ to^e^withTn 

explaining the circumstances in which a group of workmen should be e 

somewhat modified the penalties provided for the instigation of 

Clause 18.— We have decided this, as^the provwim^^o^sertio^^ 

^n'd'tLyeTorT s^e'cmc^S'clusion of the caLe of an illegal ^tHke is not necess^^ of Ictl^done 
section 18 of the Indian Trade Unions Act, th^^^^^‘\‘;."dTd^isp?Ue^ of the ground 

io/any S ftrike! we^thWhi. - harm ®w^.l be done by leaving the provisions of sectmn 

Government to apply for ^oJun<:tioris . , clause 16 such expenditure has been declared to 
l-e tsrglrrd^it'e" p%"rs^nTp'ro;>e:'.y inSd'‘fn“ seeing that the funds are not m.s-spent are 
the members of the fade union con«^ned^ alteration which we have made m clause 

is cons^-ntia^^'p-Ve^end^ment mad to^clause 14.-[There were a number of D.ssentmg 

members.] 

the trade disputes act (VII OF 1929).^^^ ^^^9. 

to make provision for the investigation a,ul settlement of trade disputes, 
and for certain other purposes, . . . , investigation and 

settle^eronradrdiTp^ut^^^^^^^ 

"Ition " th^f T a) This Act tnay he called Th^ 

commencement and dura DigPUTES ACT, 1929, . , „ Ttrltifsh 'Raluchistan 

(2) It extends to the whole of British India, including British Baluchistan 

and the Sonthal Parganas. ,, ,he Central Government may, 

by noti^ficatron in the Official Garette, appotnt. ^ ^ . * ]■ 

(4) ^[* * 2 In this Act, unless there is anything repugn 

Interpretations. "^"Vfrrd^ of U^der this Act; 

(a) “Board” means a Boar j -^.y constituted under this Act ; 

(fe) “Court” means a Cour q ^ business or undertaking 

r '-employer,” in the ^ ease 

leg. ref. 

i Omitted by Act XIII of 1934. 


S- 3] The Trade Disputes Act (VII of 1929), 4963 

Ac au^ority prescribed in this behalf or, where no authority is prescribed the 
head of the department ; 

Railway" has the same meaning as in the Government of 

India Act, 1935] ; 

(d) a person shall be deemed to be “independent” for the purpose of his 
appointment as the chairman or other member of a Court or a Board if he is 
unconnected with the dispute with reference to which the Court or the Board 
is appointed and with any trade or industry directly affected by the dispute; 

(e) “lock-out” means the closing of a place of employment, or the sus- 
pension of work, or the refusal by an employer to continue to employ any number 
of persons employed by him, where such closing, suspension or refusal occurs 
in consequence of a dispute and is intended for the purpose of compelling those 
persons, or of aiding another employer in compelling persons employed by him 
to accept terms or conditions of or affecting employment ; 

(/) “prescribed” means prescribed by rules made under this Act ; 

(g) “public utility service” means — 

(i) any railway service which ^[in the case of a Federal Railway, the Cen- 
tral Government, and in the case of any other railway, thfe Provincial Govern- 
ment] may, by notification in the Official Gazette, declare to be a public ultility 
service for the purposes of this Act ; or 

^[(i-a) any water transport service carrying passengers to whose vessels 
any of the provisions of the Inland Steam-Vessels Act, 1917, apply or tramway 
service, if the Provincial Government by notification in the Official Gazette, 
declares the water transport or tramway service, as the case may be, to be a 
public utility service for the purposes of this Act, or] ; 

(ii) any postal, telegraph or telephone service; or 

(iii) any industry, business or undertaking which supplies power] light 
or water to the public ; or 

(iv) any system of public conservancy or sanitation; 

(A) “railway company” means a railway company as defined in S. 3 of 
the Indian Railways Act, 1890; 

(i) “strike” means a cessation of work by a body of persons employed in 
any trade or industry acting in combination, or a concerted refusal, or a refusal 
under a common understanding, of any number of persons who are or have been 
so employed to continue to work or to accept employment ; 

(/) “trade dispute” means any dispute or difference between ^[employers 
and employers or between] employers and workmen, or between workmen and 
workmen, which is connected with the employment or non-employment or the 
terms of the employment, or with the conditions of labour, of any person; and 

(A) “workman” means any person employed in any trade or industry to 
do any skilled or unskilled manual or clerical work for hire or reward, ®[and in 
eludes for the purposes of any proceedings under this Act in relation to a trade 
dispute a workman discharged during that dispute], but does not include any 
person employed in the naval, military or air service of the Crown ♦ * ♦]. 

Reference of Disputes to Courts and Boards. 


3. If any trade dispute exists or is apprehended ®[^ *] the ®^(Provin- 

Refercnce of dispute to cial Governm^t] or, where «[an employer concerned] 
Courts or Boards. of a department under the control of the 

Central Government ®[or is the Federal Railway 


LEG. REF. 
•Inserted by A.O., 1937. 

=* Substituted by ibid. 

® Inserted by Act XVII of 1938. 


* Omitted by ibid, and Act XX of 1937. 
e Omitted by Act XVII of 1938. 
“Substituted by Act XVII of 1938. 
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Authority or a railway company operating a Federal Railway], the Central Go- 
vernment may, by order in writing, — , 

' (a) refer any matters appearing to be connected with or reliant to the 

dispute to a Court of Inquiry to be appointed by the Provincial Governmen 
or the Central Government, as the case may be; or ■ j u i, 

(b) refer the dispute to a Board of Conciliation to be appointed by the 
Provincial Government or the Central Government, as the case may be, tor 

promoting a settlement thereof : , , i 

Provided that, where both parties to the dispute apply, whether separately 
or conjointly, for a reference to a Court, or where both parties 
seoaratelv or conjointly, for a reference to a Board, and the authority havi^ 

the power to appoint is satisfied that the per^sons 

of each party, a Court or a Board, as the case may be, shall be appointed 
accordingly. 

Courts of Inquiry. 

4 (1) A Court shall consist of an independent chairman and such oth^ 

^ ^ ^ independent persons as the appointing authority 

Constitution of Courts. thinks fit, or may, if such authority thinks fit, consist 

of one independent person. 

n(2) A Court, having the prescribed quorum, may act 
the absence of the chairman or any of its members or any vacancy ^ • 

Provided that if the appointing authority J 

vices of the chairman have ceased to be available the Court 

new chairman has been appointed.] 

5 (HA Court shall, either in public or in private at its discretion 
'■ inquire into the matters referred to it ^d report 

Duties of Courts. ' thereon to the authority by which the Court was 

appointed. • 4 . 

(2) A Court may, if it thinks fit, make interim reports. 

Boards of Conciliation. 

^ / 1 ^ A Ttoa rd shall consist of a chairman and two or four other mern- 

^ bers as the appointing authority thinks fit, or may, if 
Constitution of Boards. authority thinks fit, consist of one independent 

2> Where the Board consists of more than one Py^on, the chairm^ 

p„.o„ "jsto sL‘.y;rp«ir » 

?h%"df.p~“ p"'™”’ “ "p"”"* “ 

the recommendation of that party : necessary recommendation 

Provided that, if any authority shall select and appoint such 

within the prescribed time, the J 

persons as it thinks fit to represent that^P-ly^ notwithstanding 

man"? any of its members or any vacancy in its number: 
the absence of the cha.rn^an L authority notifies the Board that the ser- 

Provided that if the pp Board includes an equal number of persons 
vices of the chairman or w Hisnute the services of any such person have 

Te^'d^^f ]?e available The Board sh^ll not act until a new chairman or member, 

as the case may be, has been appoi nted.] 

LEG. REF. 

1 Substituted by Act XVII of 1938. 
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7. (1) Where a dispute has been referred to a Board under this Act, it 

Duties of Boards shall be the duty of the Board to endeavour to bring 

about a settlement of the same, and for this purpose 
the Board shall, in such manner as it thinks fit and v/ithout delay, investigate 
the dispute and all matters alTecting the merits thereof and the right settlement 
thereof, and in so doing may do all such things as it thinks fit for the purpose 
of inducing the parties to come to a fair and amicable settlement of the dispute, 
and may adjourn the proceedings for any period sufficient in its opinion to allow 
the parties to agree upon terms of settlement. 

(2) If a settlement of a dispute is arrived at by the parties thereto after 
it has been referred to a Board and during the course of the investigation there- 
of, a memorandum of the settlement shall be drawn up by the Board and signed 
by the parties, and the Board shall send a report of the settlement, together with 
the memorandum, to the authority by which the Board was appointed, 

(3) If no such settlement is arrived at during the course of the investi- 
gation, the Board shall, as soon as possible after the close thereof, send a full 
report regarding the dispute to the authority by which the Board was appoint- 
ed, setting forth the proceedings and steps taken by the Board for the purpose 
of ascertaining the facts and circumstances relating to the dispute and of 
bringing about a settlement thereof, together with a full statement of such facts 
and circumstances and its findings thereon and the recommendation of the Board 
for the determination of the dispute. 

(4) The recommendation of the Board shall deal with each item of the 
dispute and shall state in plain language what in the opinion of the Board ought 
and ought not to be done by the respective parties concerned. 

General. 


8. No order of the Central Government or of a Provincial Government 
Finality of orders consti- appointing any person as a member of a Court or a 
tuting a Court or Board. Board shall be called in question in any manner. 

9. (1) Courts and Boards shall, subject to the 

Procedure an<l powers. provisions of this Act, follow such procedure as may 

be prescribed. 

(2) Courts and Boards shall have the same powers as are vested in 
Courts under the Code of Civil Procedure, 1908, when trying a suit in respect 
of the following matters : — 

(a) enforcing the attendance of any person and examining him on oath; 

(h) compelling the production of documents and material objects; and 

(c) issuing commissions for the examination of witnesses, and shall 
have such further powers as may be prescribed, and every inquiry or investiga- 
tion by a Court or Board shall be deemed to be a judicial proceeding within the 
meaning of sections 193 and 228 of the Indian Penal Code. 


10. (1) If the services of the chairman or of any other independent 

KJUJnrr of vacancies member of a Court or Board cease to be available at 

^ ^ ; any time for the purposes of the Court or Board, the 

appointing authority shall in the case of a chairman, and may, in the case of 
any other member, appoint another independent person to fill the vacancy, and 
the proceedings shall be continued before the Court or Board so re-constituted. 


(2) Where the Court or Board consists of one person onl\^ and his 
services cease to be available as aforesaid, the appointing authority shall appoint 
another independent person in his place, and the proceedings shall be continued 
before the person so appointed. 
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^[(3) Where a Board includes an equal number of persons representing 
the parties to the dispute, and the services of any such person have ceased to be 
available as aforesaid, the appointing authority shall appoint in the manner 
specified in sub-section (2) of section 6 another person to take his place, and the 
proceedings shall be continued before the Board so reconstituted.] 

11. The report of a Court or Board shall be in 
writing and shall be signed by all the members of the 
Court or Board : 


Form of report. 


Provided that nothing in this section shall be deemed to prevent any 
member of a Court or Board from recording a minute of dissent from a report 
or from any recommendation made therein, 

12. (1) The final and any interim report of a Court or Board, together 

with any minute of dissent recorded therewith, shall, 
Publication of results of soon as possible after its receipt by the authority 

inquiry. which the Court or Board was appointed, be pub- 

lished by that authority in such manner as it thinks fit. 

(2) The said authority may publish or cause to be published 
to time, in such manner as such authority thinks fit, any information obtained, 
or conclusions arrived at, by the Court or Board as the result or in the course 
of its inquiry or investigation. 

13. (1) Notwithstanding anything contained in S- 12, there 

• induded in any report or publication 
Certain matters to be kept ri'^ed bv a Court or Board or the authority appointing 
confidential. ^ Court or Board any information obtained by the 

Court or Board in the course of its **lTfed^'bv a^erson^firm or 

Union or as to any individual business ( ^o^l ev^Lncr given b^ 

company) which is ^ot available othe^.se than^through^^ 

the Court or Board, *[if Bo^rd that such information shall be 

has individual member of the Court or Board 

(2) K memW ol . 'SSL .ny 

,h.. in .hi. 

any such information for the purposes of a prosecution una 


Indian Penal Code. 


IS. 10, sub-s!" W added by Act XVII of 

^^2 For the words “except ^‘=^rade 

in writing of the Secretary' of the 

Union or of the person, firm 

question" and “without such consent the 

words in brackets ha^ been respcctivel> 

substituted by Act XIX of 1932. - . 

9 After the words ^ .before a Court or 
Board” the word “wilfully” has been insert 

ed by ibid. 


NOTES. 

Sec 13: Suit by Railway Union — 

PER Plaintiffs.— Where in the beading the 
plaintiff purported to be the N.-W. Rail- 
way Union, Lahore, through Vice-Pre- 

sidents who were named and the 
stated that the plaintiffs were the Vice-Pre 
sidents of the North-Western 
Union. Lahore. Held, that 
proper plaintiff was not before the Court 
and that the Union was not properly repre- 
rented. 1933 L* 203. 


S. 15] 
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*[(^) No Criminal Court inferior to that of a Presidency Magistrate or 
a Magistrate of the first class shall try any offence under this section. 

(4) No Criminal Court shall take cognizance of any offence under this 
section except with the previous sanction of the authority appointing such Court 
or Board j and no Civil Court shall without the like sanction entertain any suit 
against a member of a Court or Board, or any person present at or concerned 
in the proceedings before a Court or Board, for an}*- matter arising out of such 
proceedings.] 


14. Subject to such conditions and restrictions as may be prescribed, any 

Representation of parties. to a dispute urtder inqui^ or invptigation by a 

Court or Board shall be entitled to be represented 
before the Court or Board by a legal practitioner. 


Special proznsion regarding Public Utility SerxAces. 

15. (1) Any person who, being employed in a public utility service, goes 

on strike in breach of contract without having given 
Sudden strikes and lock- employer, within one month before so striking, 

outs m uti ity services. than fourteen days* previous notice in 

writing of his intention to go on strike or, having given such notice, goes on 
strike before the expiry thereof, shall be punishable with imprisonment which 
may extend to one month, or with fine which may extend to fifty rupees, or 
with both. 


(2) Any employer carrying on any public utility service who locks-out 
'[any of his workmen] in breach of contract without having given them, within 
one month before such lock-out, not less than fourteen da 3 ^s* notice in writing of 
his intention to lock them out or, having given such notice,, locks them out before 
the expiry thereof, shall be '[punishable with] imprisonment which may extend 
to one month, or ’[with fine] which may extend to one thousand rupees, or with 
both. 

®[(2-A) If on any day an emploj^er receives from any persons employed 
by him any such notices as are referred to in sub-section (1) or gives to any 
person employed by him any such notices as are referred to in sub-section (2), 
he shall within five days report to the Provincial Government or such authority 
as the Provincial Government may prescribe the number of such notices receiv- 
ed or given on that day, and, if he fails to do so, he shall be punishable with 
fine which may extend' to five hundred rupees] ; 

(3) Where the employer committing an offence ’[under sub-section (2) 
or sub-section (2-A)] is a corporation, company or other association of persons, 
any secretary', director or other officer or person concerned with the management 
thereof shall be punishable as therein provided unless he proves that the offence 
was committed without his knowledge or without his consent. 

(4) ®fNo Court shall take cognisance of any offence under this section or 
of the abatement of any such offence save on complaint made by or under autho- 
rity from the Central Government where the public utiliU' service in question is 
a railway service connected with a Federal Railway or a postal, telegraph or tele- 
phone service and the Provincial Government in other cases.] 

(5) No Court inferior to that of a Presidency Magistrate or a Magislrale 
of the first class shall try any offence under this section. 


LEG. REF 3 Sub-S. (4) to S. 15 substituted by A. 

1 Substituted by Act XVII of 1938. O., 1937. 

■iS. 15, sub-S. (2-A) added by .^ct XVII * After sub-S. (2) the new sub-Ss. (3) 
of 1938. (4) have been inserted by ibid. 
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Illegal strikes and lock- 
outs. 


Special provision for Illegal Strikes and Lock-outs. 

16. (1) A strike or a lock-out shall be illegal 

which — 

(a) has any object other than »[or in addition to] the furtherance of a trade 
dispute within the trade or industry in which the strikers or employers locking out 
are engaged ; and 

(&) is designed or calculated to inflict severe, ^^[and general] hardship upon 
the community and thereby to compel ®[any Government in British India, the Fede- 
ral Railway Authority or the Crown Representative] to take or abstain from taking 
anv particular course of action. 

(2) It shall be illegal to commence or continue, or to apply any sums in 
direct furtherance or support of any such illegal strike or lock-out. 

(3) For the purposes of this section — 

(o) a trade dispute shall not be deemed to be within a trade or industry 
unless it is a dispute between employers and workmen, or between workmen and 
workmen, in that trade or industry, which is connected with f 

non-employment or the terms of the employment, or with the conditions of labou , 

of persons in that trade or industry ; . ^ 

(b) without prejudice to the generality of the 
industry.*' workmen shall be deemed to be within the 

their wages or conditions of employment are determined m accordance witn 

apreemenls made with the same employer or group °^/"’P’°y^7o,1ated to compel 

(4) A strike or a lock-out shall be -1-1 ated ^t^o com^ 

;i:p7es?nTaHve1"unle"ss''su*^^^^^^ -ight reasonably be expected as a conse- 

quence thereof. „ ^[commences, continues], *"stigates. incites others 

17. O') If any P^rso otherwise acts in furtherance of, 

Penaltv. a strike or lock-out which is illegal under 

^ pT„Jid.d .h.. no p™ shoTl b. » h.vo oo»".Wrf jn off„o. 

under this section by reason only of his having ceased work or refused 

nue to work or to accept employment. offence under this section save 

(2) No Court shall take cogpuisance of °f^"p%priate Government], 
on complaint made by, or under authority from, the [app ^ea„s— 

'[In this sub-section “the appropriate carried on by 

(o) in relation to Rail^^^ by a railway 

the Central Government or bjf the Fede „ ^ j ^oyernment ; and 

company operating a Federal Railway, the Central ^ 

(&) in other cases, the ^^ovincia ° ^ Magistrate or a Magistrate 

(3) No Court inferior to that of a Pres dency g 

of the first class shall try any offence un 

IR. (1) No person ’refusing Jo is illegal under the pro- 

of section 16 shall, by reason of such refusal 
or bv reason of any action taken by him under this 
section be subject to expulsion from any trade u nion 


Protection of person? 
withholding from illegal 
strike or lock-out. 


leg. ref. 

^ Inserted by Act XVII of 1938. 

- Substituted by tfefrf- _ Kv A 

Substituted for ‘the Government b> A . 


4 Substituted for ‘Governor-General 
® Inserted bv ibid . 


m 
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or society, or to any fine or penalty, or to deprivation of any right or benefit to 
which he or his legal representatives would otherwise be entitled, or be liable to 
be placed in any respect, either directly or indirectly, under any disability or at 
any disadvantage as compared with other members of the union or society, any- 
thing to the contrary in the rules of a trade union or society notwithstanding. 

(2) Nothing in the rules of a trade union or society requiring the settle- 
ment of disputes in any manner shall apply to any proceeding for enforcing 
any right or exemption secured by this section, and in any such proceeding the 
Civil Court may. in lieu of ordering a person who has been expelled from 
membership of a trade union or society to be restored to membership, order 
that he be paid out of the funds of the trade union or society such sum by way 
of compensation or damages as that Court thinks just. 


"^[Conciliafion Officers. 

18-A (1) The Central Government, in respect of industries, businesses and 

undertakings carried on by '[it] or under '[its autho- 
Amendment of concilia- ^ity ®[or by the Federal Railway Authority or a Rail- 
tion officers. way Company operating a Federal Railway], and the 

Provincial Government, in respect of other businesses, industries or undertakings 
within '^[thel Province, may, by notification in the Official Gazette, appoint officers, 
herein referred to as conciliation officers, charged with the duty of mediating in 
or promoting the settlement of trade disputes. 

(2) A conciliation officer may be appointed for a specified area or for 
specified businesses, industries or undertakings and either permanently or for a 

limited period. 

rSI A conciliation officer, may for the purposes of inquiring into an exist- 
ing or apprehended trade dispute after giving reasonable notice, enter the 
n4mises occuoied bv anv indust^^^ business or undertaking and may call for 
ln6 inspect any document which he has ground for considering to be relevant to 
the trade dispme, and for the purposes of anv such inquiry ^raU be deemed to 
be a public servant within the meaning of the Indian Penal Code. 

(4) If any person supplying information or producing a document to a 
conciliation officer requests in writing that the information or the document or 
nart thereof shall be treated as confidential the conciliation officer shall not 
disclose such information or the contents of such document or part thereof ex- 
cept to — 

("o') the authority which appointed him to he a conciliation officer: or 


( h) the parties concerned in the dispute for the purpose of mediating 
therein or promoting the settlement thereof. 

jf the conciliation officer contravenes the provisions of sub-section 
(4) he shall be punishable with fine which may extend to one hundred rupees. 


(6) No Criminal Court shall take cognizance of an offience under this 
section except with the previous sanction of the authority appointing the conci- 
liation officer; and no Civil Court shall without the like sanction entertain any 
suit against a conciliation officer in respect of the disclosure of any information 
or the contents of any document or part thereof of the nature referred lo in 

sub-section (4).] 


LEG. REF. XVII of 1938. 

’ S. 18-A and its heading inserted by Act ^ Substituted by Act XXXTV of 1939. 

C.C M —622 
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• Rules. 

19. (1) The Central Government in respect of industries, businesses 

undertakings carried on by ^[it] or under ®[its] autho- 
Power to make rules. ritv] ^[or by the Federal Railway Authority or a railway 

company operating a Federal Railway] and the Provincial C^yemments in res- 
pect of other businesses, industries or undertakin^gs within 

Vinces, map make rules for the purpose of giving effect to the provisions of this Act. 

(1) In particular and without prejudice to generality ^ 
going power, such rules may provide for all or any of the following matters, 

namely : — 

(o) the powers and procedure of Courts and Boards, 
to the summoning of witnesses, the production of <locuments ^eWant^ to ^^he 

subject-matter of an inquirj'^ or investigation and the numbe 

sary to form a quorum; - 

(&) the alllowances admissible to members of Courts and Boards 

(c) the ministerial establishment which -^y^^e ^ahotted to^a Court m 
Board and the salaries and allowances payable to 

the conditions and restrictions subject to which pemon^ 

presented by legal practitioners in proceedings under this Act before 

any other matter which is to be or may be Pr-cribed. 

(3) All rules made^ under J:his secbon sha^ e P"^ on such 

pubhc^tion, have effect as if enacte d in this Act. 

so as to distinguish them trom^^ ^ particular business, being 

or with his successors as owners It been aptly aes<^^^ 

imported se ected c ^fi^ autographic signature, certifying to g 

(.See Ame. Cyc. ; and Rul., Case Law, T distinguishing the goods of 

S3._he has hon 

rt.hls in h.s business luvl 
the 

nection witli articles ^ci, i A valid technical trade-mark may, be ac 

SrB^lor^ise'mcc^eg^^^ 

see 59 Bom . 373=1^ 3SJom,_101O 


leg. ref. 

^ Substituted by A.O., w' ■ 


- Repealed by A.O., 1937 
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Nature op trade-mark right. — Since the sole function of a trade-mark is to indicate 
the origin or ownership of vendible commodities, trade-marks cannot exist separate and 
apart from a business to which they point and of which they arc incident. There is no 
exclusive ownership of names, devices, or marks which constitute a trade-mark apart from 
the use or application of them. There is no such thing as an abstract right, or right in 
gross, to any particular name or mark. The property right of the proprietor is in the 
peculiar and added function of the word or mark as an identihcation of his goods, and in 
that alone. Trade-marks confer no exclusive right to represent an idea. ((1937 Lah. 
186; 1939 Rang. 343 (F.B.); 66 C.L.J. 210; 1939 Lah. 999.) 

Right limited to particular class of goods. — The right to the exclusive use of a 
trade-mark is further limited to a use on the particular class of goods upon which it has 
been actually used, and other persons may use even the identical mark or name in connec- 
tion with a different class of goods. But the right extends to other goods of the same 
general class as that in which it has been applied. When one has acquired a trade- 
mark in connection with particular goods, no one else will be permitted to use such trade- 
mark upon goods which, while different, belong to the same general class. So where a 
trade-mark has been used on a particular species of goods, it cannot be thereafter appro- 
priated by another as a trade-mark for a class of goods which includes such species. 
Goods arc in the same class when the general and essential characteristics of the goods are 
the same, so that the general public would be likely to be misled if the same mark were 
used. The same trade-mark may be applied by the same person to many different classes 
of goods and is a valid trade-mark for each class. (39 P.L.R. 317=1937 Lah. 186; 
1935 Bom. 101 = 59 Bom. 373=36 Bom.L.R. 1165; 35 Bom. 425=13 Bom.L.R. 242.) 

The true test to see whether two goods are of the same species is whether the 
two sets of goods are so commonly dealt in by the same trader that his customers knowing 
his mark in connection with one set and seeing it upon the other would be likely to sup- 
pose that it was used upon them also to indicate that they were his goods. Defendants 
were using certain mark on their piece goods and plaintiffs used the same for their balls 
of thread. Subsequently the defendants used the same mark for their yarn whereupon 
plaintiff sued for injunction, restraining defendants from using the mark for their yarn. 
Held, that cloth and yarn were goods of the same species and that the defendants were 
entitled to use their trade-mark on yarn. (39 P.L.R. 317=1937 Lah. 186.) 

Territorial limits. — Notwithstanding expressions to be found in some authorities 
to the effect that a trade-mark acknowledges no boimdarics, and may be infringed any- 
where, trade-mark rights are confined to the limits of the country under whose laws they 
were acquired. One person may own a particular trade-mark in one country, and the 
same trade-mark may belong to another person in another country, or the trade-mark maj' 
be valid in one country and invalid in anotlier. Trade-marks are, however co-extensive 
witli the jurisdiction of the sovereigntj' granting the right, and it is immaterial that the 
proprietor has not extended his business to a particular locality. Treaties between various 
countries have to some extent made provision for tlie protection of the trade-mark rights 
of their respective citizens. 

Who may acquire trade-mark rights. — Only those persons who have some con- 
nection or relation to the goods to which the mark is applied can obtain a trade-mark, be- 
cause tlie sole function of a trade-mark is to indicate that relation, and show the origin 
or ownership of the goods. Any persons, including corporations, and aliens, who are con- 
nected with particular goods in any of the following capacities, may acquire a trade-mark 
to indicate that connection, and to secure to them the benefits of their good-will: viz., 
manufacturers, workmen, dealers, or jobbers who merelx' select or sell goods manufactured 
by others, exporters, importers, commission merchants, and other persons hearing a similar 
relation to the goods. {See 1939 Rang. 381; 50 Cal. 762; 35 Bom. 425 — importers.) 

Acquisition op right, modf. of. — In common law. a trade-mark is acquired by mere 
adoption and user as such, subject to certain well-established rules as to what may be ex- 
clusively appropriated as a trade-mark, and as to what manner of use will constitute the 
mark used a trade-mark. The mark must be used in this country in order to acquire a 
trade-mark in this country. 

A trade-mark right can be acquired only by actu.-il use of the word or mark in the 
manner that trade-marks must be used. The goods with the mark must be placed upon 
the market. Mere adoption with intent to use in the future will not create a trade-mark. 

It is not necessary that the word or mark should have been used for any definite 
or considerable length of time. A single actual use with intent to continue such use eo 
confers a right to such word or mark as a trade-mark. It is sufficient if the arti- 
cle with the mark upon it has actually become a vendible article in the market, with intent 
upon the part of the proprietor to continue its production and sale. It is not necessary 
that the goods should have acquired a reputation for quality under that mark. Actual, 
use under such circumstances as show an intention to adopt and use as a trade-mark is 
the test rather than the extent or duration of the use. A mere casual, intermittent, or 
experimental use may be insufficient to show an intention to adopt the mark as a trade- 
mark for specific article. ^ 
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Affixation of mark to goods.— In order to b^ome a valid 
or mark must be in some way physically attached to the goods and po them into the 

market Use only as a name or sign upon a place of Imsiness, or in . 

culars, and other similar ways, without bmng actually 

however it would suffice if the mark is affixed either upon the goods ?t,. 

the package or wrapper containing them or in any other ^“^97 ) 

goods. (As to infringment by advertisement, see 37 All. 446_13 A.L.J. 6 V/.> 

TT<;f op trade-mark In order to become a trade-mark, the mark must be used as a 

trade mark th^t is t^ say. it must be used as a distinguishing tiiark for the purpose of 
lndfca{rng\rorigin or ownership of the goods, and not merely their grade, class, or 

quality. j * A 

Tt is unnecessary however, to give notice that a particular mark is claimed as a trade- 
mark -Le of h as su7h is lufficiint. ^ A feature adopted merely for 

ma^^ of course an ornamental feature may be adopted and used as a trade-mark. 

Infringement of TRADE-MARK.-Infringement of a same dass a*s those 

authorized use or colorable imitation 9* “ fftdef upon the gr"Ld is a 

for which the mark has been appropriated. Relief is afforded upon ne | 

fraud to use another’s trade-mark and thus pass off different goo^ as and tor^i.^^ 

the proprietor of the mark rather than upon the S^ound o p P or dealer as and 

essence of the wrong consists in the jt js only when this false representa- 

for those of another by means of such trade-mark. “ . 7^ imitation of a trade- 

tion is directly or impliedly made that ^ ^ of^acti^. The doctrine of 

mark at the instance of its owner affords him no 490 - 1939 Rang. 98.) 

«D» fit iftjuria applies. (As to acquiescence. ..ee 1937 Rang. 4yu iv e 

When a trade-mark is actually copied words or accessories 

there is of course an mfnngement. excUrsit^ it musi not be used at all. But the 

are used in connection with it, because, b g ^^other if used, not as a trade-mark foi 
words of a trade-mark may be as part, of a truthful 

rival goods, but honestly, tn good faith without ^^^y essential element of 

descriptive statement applied to the goods.^ other color. A tra^e- 

the trade-mark, it may be mfrmged r® j Ijy use in any form or style of print, either 
mark consisting of a name or word is iniri g 

with or without additions. r^<>rf>«:arv that the trade-mark be 

In order to constitute an mfrin^em^^^ i^ of infringement of a trade- 

exactly or literally copied- Sun >. be appropriated. The imitation need 

mark. It is not necessary unterfcit. There is an infringement where the sub- 
net amount to a forgery trade-mark is copied or imitated, notwithstanding 

stantial and dU'inC.ve part of the^trad^e , ,o,,ble explanauons, or .the 

attempts to h‘dc th But the essential feature at least must be c p 2 ^ 

omission of non-essent.al parts^- ^ infringement. 

r L T 405; 1942 P.C. 40; 1935 Bom. 101.) 

Test of infringement— Tendency to deceivf..— Whether °^j^”°4^*'tb?'resembTance is 
not an exact copy constitutes an of one man as being those 

Sufficiently close to deceive purchasers and so pass ott ine go ^ other, and decep- 

of another Where one mark could not ^asonably be ^staken lo^r 

lion is improbable or impossible, there is ,’^^*^fSvour of the prior trader and against 
hSS been said that all doubts ought to be resolved mjavour^^^^^ necessary' to obtain relief, 
fhp imitator Proof of actual deception of p ,Tftiirh calls for a retnedy* Of course 

(^926 Cal. 837.) It is the probability *^1 ^^“J^gest possible proof of the deceptive cha- 

actual instances of decep^on constitute the s^ron^^^ trade-marks by deceptive imitation 

racter of the imitation. The doctrine of doctrine of unfair competition. (59 

is nothing more than an _applicaUon of the^o^ 

Bom. 373=1935 Bom. 101—36 B . ■ ctmilarity constitutes infringement. — In 

Similarity— Test to trade-mark is sufficiently similar to be dece^ 

lining whether an alleged mfrmg g ^.^asers, buying under the usual conditio^ 

live, and therefore an mfrmgement, ordi purchasers usually give m bu.^ in^ 

'uAf* and civing sue would nrobablv be deceived 


determining whether an ^all_e_ged__infrmg 

nrcvaiuNij « ~A<%rA If such a purchaser would probably be 

Siat class of goods, are the other, there is :in infringement. Dtherwise 

into purchasing one article thinking it infringement if sufficient to deceive an ui- 

^ot Some cases hold . the 1% “"unsuspecting’’ purchaser, while a few cases 

cautious" or “unwary . careful purchaser, or otherwise apparently ^ 

refer to deception of a •, j^y . it has been said that it must '*\tould 

somewhat greater degree of attention which such persons usually do would 

ordinary mass of PP-'^hasers pa^ng be sufficient to deceive experts ^ 

probably be deceived. The resem ultimate consumer who makes the marx 

sons specially familiar ijytn uic & 
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not the immediate purchaser, is the one whose deception is the vital fact. If upon the 
whole there is a deceptive similarity between the marks, it is immaterial that a critical 
inspection and comparison discloses differences, or that persons seeing' the two trade-marks 
side by side would not be deceived. Ocular comparison of the tout ensemble is the best 
means of determining the fact of deceptive and infringing imitation. (99 I.C. 727^=4 Rang. 
381=1927 Rang. 49 ; 1926 Cal. 837 .) 

Infringement — Question of FAcr. — What similarity between two marks is sufficient 
to deceive, and hence to constitute an infringement is a question of fact to be determined 
in each case by its own circumstances. 

Intent to deceive. — Guilty knowledge or fraudulent intent is not an essential ele- 
ment of infringement of a tcchical trade-mark. It is well settled that an. infringement 
will be restrained irrespective of the question of intention on the part of defendant. [I.L.R. 
(1937) Bom. 85=38 Bom.L.R. 894=1936 Bom. 418; 54 M.L.J. 644=1928 Mad. 759J . 

It is the invasion of plaintiff’s property right in his good-will that supports the re- 
medy. Fraudulent intent may be material, however, where an accounting of <lamages and 
profits is sought in addition to injunctive relief. 

Persistence in the use of an infringing mark after notice constitutes intentional in- 
fringement, and is strong evidence of fraud. Fraudulent intent may be inferred from 
imitation. 


Removal and substitution of trade-mark by dealeji. — A dealer may legally re- 
move the trade-marks from articles made by another and purchased by himself, and re- 
sell them with his own trade-marks placed thereon. 

Refilling marked bottles or packages. — It is a plain infringement to take another’s 
bottles or packages marked with his trade-mark, and refill them with spurious goods, and 
then sell them in the market. 

Relative merits of goods — Nor material. — Upon the question of infringement, it is 
immaterial whether defendant’s goods are of inferior or superior quality to tliat of plain- 
tiff’s. In either case he has no right to sell them under plaintiff’s mark, and thereby avail 
himself of the benefit of the good-will and reputation of plaintiff’s goods. 

Use of one's own n.\me on goods. — The mere fact that an infringer uses his own 
name in connection with the mark is not sufficient to rebut deception and prevent his use 
or imitation of the mark from being an infringement. [See 56 I.C. 709; 1931 P.C. 15 

(P-C.).l 

Contribution of tirade- mark. — A trade-mark consisting of a combination of com- 
mon elements is not infringed unless the combination is used. Where only the common 
and non-exclusive feature is used there is no infringement. 

Contributory infringement. — One who furnishes another with the means of infringe- 
ment is liable as a contributor infringer. 

Use of mark on different class of goods. — The right to the exclusive use of a trade- 
mark is limited to a use of it upon some particular class of goods. Accordingly, it is 
not an infringement for another person to use even the same identical trade-mark upon 
different class of goods from that to which the prior user applied it. Goods are in the 
same class within this rule, whenever the use of a given trade-mark name, or symbol 
would enable an unscrupulous dealer to palm off on unsuspecting customers spurious 

heinff the genuine goods of the proprietor of the trade-mark. [See 67 I. A. 
Ill =44 C W N. 737^1940 P C. 86=(1940) 2 M.L.J. 151 (P.C.).] 

Unfair competition and passing off actions. — Unfair competition consists in pass- 
ing off or attempting to pass off, upon the public the goods or business of one person as 
ar^ for the goods or business of another. It consists essentially in the conduct of a trade 
or business in such a manner that there is either an express or implied representation, to 
that effect. And it may be stated broadly that any conduct, the natural and probable ten- 
Henrv and* effect which is to deceive the public so as to pass off the goods or business 
of one oerson as and for that of another constitutes actionable unfair competition. The 
definition is comprehensive enough to reach every possible means of effecting the result. 
Tlnf-iir competition as thus defined is a legal wrong for which the courts afford a remedy. 
It is a tort and a fraud. The basic principle is that no one has a right to dress up his goods 
or otherwise represent them in such a manner as to deceive an intending purchaser and 
him to believe he is buying the goods of another. (See 59 Bom. 373=36 Bom. 
L R 116^1935 Bom, 101; 1937 M.W.N. 271; 1936 Bom. 418.) 

No inflexible rule can be laid down as to what conduct will constitute unfair com- 
petition. Each case is, in a measure, a law unto itself. Unfair competition is always 
a ciuestion of fact. The question to be determined in every case is whether or not, as a 
matter of fact, the name or mark used by defendant has previously come to indicate and 
designate plaintiff's gCods, or, to state it another way, whether defendant, as a matter of 
fact is by his conduct passing off his goods as plaintiff’s goods, or his business as plaintiff’s 
business. The universal test question is whether the public is likely to be deceived. (1931 

Mad. 46*1.) 
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Unfair competition involves trading upon another’s reputation and 
the injury is the same regardless of the intent with which it don^ ^ actual ^rau^lmt 
intent need not be shown. (38 Bom.L.R. 894=1936 Bom. 418; 1928 Mad. 759-54 M.U. 

j , 644. ) 

Trade-mark cases distinguished. — The infringement of a trade-mark is 
of passing off the goods of one person as and for the goods of another ^ 

remedv for infringement is based upon this principle. Accordingly the law of 
is merely a specialized branch of the broader doctrine of unfair corripetition The doc 
trine of unfair competition, although not under that name, was recognised at a very cany 

day. (See 157 I.C. 902.) . • 

Protection gainst unfair competition is a^orded upon the 

iipon which technical trade-marks are protected. The of ^ases no 

fringement of trade-mark and unfair competition is that m th« latter clas ca 

exclusive proprietary interest in the names or marks used to trade-marks cases it 

fhe mark'^r na^4 ha^acquhed a 

fn^faTis Mad. 1=(1938) 

" ■ V duty o£ a subsequent trader coming 

up his goods or market them m such a way that the later trader has an 

business and that of a prior trader, ^ven conceding that t^ unexplained use 

equal abstract right to use particular wprds. names or ma , yet affirmative 

of them will cause confusion and deception, h® ^^j^^obable. This rule applies^ to 

distinguishing features sufficient to and geographical names, which, 

all classes of names me uding descriptive, generic persona^.^ .leaning. Where a name 
although primarily pttbltct jurxs, have acquired a secona particular articles. 

has aiquired a secondary meaning, and JL^anied by adequate distinguishing sfatc^ 

the mere use of such a name by__another unaccompani^^^^^ constitutes 

menls, in itself aniounts to an artifice caWed^a^^^ 

unfair competition. (1937 M.W-N. 271, freauently confused with trade-marks, and, 

Trade-names.— T rade ^ave been f,eq ^^^y technical trade-marks. 

broadly considered, they do ” ^re names which are used in trade to desi^tc 

More accurately, however, ‘‘'^de-names Qj^gj^ered somewhat as an entity, or the place 

I. f ‘SSKS 

$rincrp’ier°L’’traTc-marks^^and^rt^^^ 

understood as md eatmg^ same rules « apply to techni- 

slTion the statute coders Utrafo^^J 

1 • greater rights than already exist at ^ ^ enforced throughout the 

entire imoortant under treaty stipulations w* .„ujch arc pubhet jurts confers 

tion R^istration of matters o«-/f,fJ}p|rcate a tradf-mark. The trade- 

for the • t.j il^erein. Registration does *).°V gr^ly affords further protection under 

, 1 ^ aJ,w- registered is evidence of that is^ evidence that what is shown to have 

’?^s?riptwe ®A cerllfiLte from the 'r concluded as to date of adoption 

not desc p stated. T Pp Registered trade-marks ^rt 

his -worn statement >?^de Part of ^PP^^ark is limited to use upon the class 

the claim.. The ®^Sbjs;ve ^ statement filed in the office. 

of goods for which it was regi ^Preliminary injunctions, based upon e.*- 

Injunctions-PreliminarYINJ^ctiox^^^^ much move 

'iffidavits and in advance of ^ j-^rit ^inj unctions upon final hearing. ^th 

cluhoufe than in the the granting of permanent injunctions apply with 

the limitations and qualitications y 
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injunctions In trade-mark cases it is not a matter of course 
injunctions even where plaintiff’s case seems pritna facie to be made 
out. The usual considerations affecting the just discretion of the Court in granting oreli- 

applicable. The absence of fraudulent intent, the financial 
responsibility of defendant, ^d other like considerations may be taken into account in 
granting or denying the injunction. Preliminary injunctions rest in the sound discre- 
tion ot the trial Court. The case must be reasonablj- strong and free from doubt to justify 
a preliminary injunction. But where plaintiff’s right and defendant’s infringement are 
clearly shown, a preliminary injunction would be granted. Thus where plaintiff's title 
to a trade-mark is res judxcaia, or at least established by a prior adjudication and infringe- 
ment is admitted or clearly shown a preliminary injunction should be granted. iSee 1938 
Cal. 458; 26 S.L.R. 335=139 I.C. 490; I9J3 Lah. 1046.) 


The balance of convenience rule is especially applicable upon an application for injunc- 
tion in trade-mark and unfair competition cases. Terms may be imposed. Thus, it is 
not unusual to require defendant to keep an account, or to give a bond, as a condition of 
denying a motion for a preliminary injunction, and plaintiff may also be required to give 
a bond as a condition of granting a preliminary injunction. (1933 Lah. 1046.) 

A preliminary injunction will usually be dissolved upon the coming in of an answer 
denying the fact and showing cause which such injunction should not have been granted. 
A mandatory injunction will not generally be granted in advance of the trial or final hearing. 

Permanent injunction. — A permanent injunction at final hearing is a matter of 
course and of right where plaintiff’s title to the mark and defendant's infringement of it 
are clearly shown, and there are no countervailing equities. Actual or threatened infringe- 
ment or violation of plaintiff’s rights must be shown. Cessation of infringement, pen- 
dente lite, is no reason for refusing an injunction, and even discontinuance of infringe- 
ment before commencement of the suit is not necessarily a bar, especially where that fact 
was unknown to plaintiff and defendant contests the suit, as there may be danger that he 
will resume the infringement. But an injunction may be denied where the infringement 
was discontinued in good faith, and there is no reason to believe it will be resumed. An 
injunction will be granted against threatened infringement, even in advance of any actual 
loss. Actual deception and damage need not be shown in order to support an injunction, 
against infringement or unfair competition. An injunction may be granted, although the 
use shown is too slight to warrant an accounting. An injunction may be refused w'ithin 
the sound discretion of the Court. Plaintiff’s right or title to the mark or name should 
be clear, or established at law', before injunction should be granted. Where there is a 
real controversy between the parties as to whether both w'cre not concerned in the esta- 
blishment of the business in connection with w'hich the name or mark is used, it is not a 
case for injunction until the right has been determined in a regular suit or otherwise. 
(1923 Bom . ii9;4A.W.K. 1028. ) 


The injunction must conform to the usual requirements; and it should be framed 
with a view to the exact nature of the injury, and the causes that mislead the public, in the 
particular case. The object of the Court in these cases is to see how effectually unfair 
trade can be put a stop to, not to be astute to see how' little the fraudulent business of defend- 
ant can be interfered with. The degree of restraint in any particular case is always 
commensurate with the necessities of the situation. The injunction should be no broader 
than necessary to prevent deception and protect plaintiff’s rights. (As to the form in 
which an injunction order is passed, see 1930 Cal. 678; 1937 Cal. 528; 61 Cal. 571.) 


The injunction should be definite, precise, and particular, so that all who sec it may 
know with certainty what is and what is not permitted. A decree in such general terms 
as to amount to a sweeping injunction to obey the law is objectionable upon the ground 
of indefiniteness, and should not be granted. It should enjoin specifically the use of the 
marks, words, or devices adjudged misleading, or an infringement, and to this specific 
injunction should be added a general clause to prevent merely colorable evasion. This 
form of decree will definitely determine that defendant may not continue the particular 
form of infringement or unfair competition which has been litigated and adjudicated, and 
it will leave him at liberty to determine for himself what other forms of inscriptions or 
devices he may safely and properly use. It is not a proper function of a Court of equity, 
after finding infringement, to indulge in label making, and to give its approval in advance 
to a changed form proposed to be adopted by defendant to avoid future liability. 

Disobedience of injunction — Contempt of Court. — Violation of an injunction mav 
be punished as a contempt of Court. The president of a corporation may be guilty of 
contempt for violation of an injunction running against the corporation. An injunction 
restraining the use of certain marks, words, or names is violated by use thereof although 
in connection with other added matter. 

Successive injunctions and res judicat>a. — The ordinary rules in respect to the 
doctrine of res judicata, and the granting of successive injunctions, have full application 
in this class of cases. But as infringement or unfair competition is a tort, and a conti- 
nuing wrong, each deceptive "passing off" giving rise to a new and separate cause of action. 
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a prior decree is not an absolute bar to the maintenance of a subsequent suit for a conti- 
nuance of the infringement or unfair competition, especially where the subsequent acts 
of defendant are not identically the same as those previously adjudicated. Even if a second 

.*^nnecessary, because defendant is violating an injunction already granted 
he is bound, a new suit may be maintained upon the new cause of action; and 
a forltort this rule applies where the new acts of infringement are committed in a differ- 
ent district or jurisdiction, where defendant cannot be reached by contempt proceedings, 
or where they were committed by one not a party to the prior suit and who cannot be 
punished as for a contempt, even if he could be reached. Where defendant has changed 
his form of infringement since the prior decree, and there is any substantial question whe- 
ther the new form is an infringement, that question will not be adjudicated in contempt 
proceedings brought to punish for violation of the prior injunction,, but the plaintiff will 
have to seek his remedy in fresh proceedings. 

Accounting and damages. — The general rule is that upon obtaining an injunction 
for infringement of a trade-mark, plaintiff is entitled to recover deft.’s profits on the goods 
sold under that mark, and to a reference to ascertain them. The same rule applies to cases 
of unfair competition, as in technical trade-marks. In such cases the Court holds the 

infringer or unfair trader liable as a trustee for the rightful owner to the extent of the 

profits realized upon the infringing goods or from the unlawful or wrongful business. 
The accounting is taken upon equitable principles, and any facts rendering the general rule 
inequitable will bar its application. Thus laches, acquiescence, and delay is a bar to an 
accounting for profits and a recovery of damages. Where the amount of damages suffered, 
or of profits realized, is seen to be very small, or the infringing use has been very slight, 

equity will limit its relief to an injunction and deny an accounting. An accounting will 

not be directed where the evidence shows that there is no rational rule by which to estimate 
the profits recoverable. An accounting will also be denied where both parties were found 
at fault. An accounting of profits or damages will not be ordered where the infnnging 
use of the trade-mark or trade-name was merely accidental or without actual fraudulent 
intent. The profits obtained by defendant after the filing of the suit are not the result of 
innocent infringement and may be recovered. Where the infringement or unfair com- 
petition is wilful and intentional that is to say, fraudulent, the complainant is entitled to 
an accounting of damages and profits as a matter of course and of \ 

any valid defence. [1937 Cal. 528; 188 I.C. 462; 1932 Rang. 56; 56 M.L.J. 282 (P.C.), 

1927 All. 81. J r • • 

Defendant must account for all profits made on all goods sold 
mark or name, and not merely for those shown to be due to the infringement. (1939 

Bom. 198=41 Bom.L.R. 290.) . ... , 

If the rieht to use a trade-mark is common to two or more persons, neUher will be 
allowed to recoier'fuU profits against an infringer, but each wdl be perm.tted to recover 

only according to his own interest. u • j j * j • 

The cost of manufacture and defendant's selling expenses should be deducted m 
ascertaining profits. "^Salaries paid to managing officers should ordinarily be allowed as 
a credit in ascertaining the cost of manufacture and sale. ... u u- n 

No allowance can be made for defendant’s services in wronging plamUff by his un- 

fair profits.-— Interest on profits may be awarded from the time of com- 

mencement of the action. 

Burden of proof as to damages.— T he "*56°“^ plaintiff to show 

damages and profits if a recovery thereof IS sought. (5pe 1932 Kang. 50. ; 

Practice Discovery and inspection. — Plaintiff is entitled to the usual discovery 

and insp^cdon from^ndant in aid of his claim and upon the accountmg. 

Costs are governed by the usual rules, and, as in other cases, are largely dis- 
CoSTS.— costs are goveri .y enuities of the particular case require. Costs 

g^e°„"lr\V -ei’c%eT^°.r di??re|on" as to costs with great freedom. 

52L.W. 74 S =<1940 ) 2 M.LJ. 793=lM^^d^3K^ trade-marks have to 

iNFRiNcpiENT OF TRApE^MARK— PEN^^OFreN^ uidictmcnt. or complaint for a 

some e.xtent been made usual rules, and state facts showing every elemciU 

trade-mark offence must There must be no fatal variance between the facts chafed 

prl'eV.”‘= Wdsl^ah.' Oudh 360; Indian Penal Code. Ss. 478 to 

.. ojj.„ sssstsuS' 

tioir of ‘trade-mark? in India, but legislation was not proceeded, with 
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S fW growth of industry and trade in 'india and’ th^fn^reaslng reali? 

“option eiSer ai’homl”roadf*“‘^ registration trade-„,arks cannot enjoy adequate 
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An Acl to provide for the registratio^and more effective protection of Trade 

pxuedieiit to provide for the registration and more effective 

Whereas it . it is hereby enacted as follows : — 

protection of trade inaiks , it is nereoy 


notes. 

N A --N Arose or ,nc.HT . -The 

r„v na^le .h° . hkes in'.hc coo-e ol any 

'’rihl^^namre’oT a^mde”mSc°■’ 19^ B^tn" 
119 The principle “"''erly.ng the use^of 

trade-name is that a person that of 

under a name so closely resembling that ot 
the plaintiff as to be mistaken for it bj th 
public. In Other words a P^^^on shah no 
carry on his business in such a ua> as 

reprkcut that his ,2tion to 

ness of another Person. Jhe^ quest 

be deternnned in cases cimiiarity between 
whether tliere is such a similarny.^ 

the two names as that ^ likely to 

ordinary course o.^ It is not 

be confounded ‘ ^^the^^defendants in 

necessary to prove that tne plain- 

taking the name 'bitent It is enough 

tiffs had any fraudulent intent, ix 

if the plaintiffs prove that the act oi me 


fendants in assuming the 

of does an injury to the plaintiffs rights. 
There is no question in such ^ses of property 
or monopoly in the name. There is no pro- 
pertv in the word but at tlie same hme it is 
fraud on a person who has established a 
trade and carries it on under a given name 
that some other person assumes the same 
name with a slight alteration m such a way 
as to induce persons to deal with him m the 
belief that they are dealing with the person 
who has given a reputation to the name. 
24 Bom.L.R. = Born. II9- 
also 49 L.W. 556=1939 Mad. 555= (1939) 
1 M.L.J. 635; 1940 Lab. 39. There are 
two distinct classes of rights in respect ot 
the name of business : One only arises when 
that name or some part of it, whether u be 
what is known as a fancy word, an om*- 
narv word or a geographical name, nas 
come to mean the goods of, 
the skill, probity or excellence of the parn- 
culai- business. The other class of right 
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is to a distinct name, that is the right to 
prevent others from adopting a name which 
is likeb' to lead the public to mistake an- 
other new business for the plaintiff's busi- 
ness. Tills right arises immediately on 
the user of the name by the first person who 
uses it, provided that the name used docs 
not infringe the rights of another person. 
61 Cal. 571. A name which is substantial- 
ly and widely established is not on the ac- 
count any the less entitled to protection. 
It is difficult to perceive why, on the ground 
of public policy or otherwise, a reputation, 
once de facto found to be established, in a 
word of even universal currency in rela- 
tion to restricted class of goods should be 
disentitled to the protection of the Courts. 
157 I.C. 902. 

Tr^\de-mark and Trade-name — Distinc- 
TION. — A trade-mark must be some visible 
concrete device or design affixed to indi- 
cate the manufacturer whose property the 
trade-mark is. Distinction between trade- 
and tradename pointed out. 40 Cal. 

281=17 C.W.N. 227=18 I.C. 404- 

Cases RELATING TO BUSINESS NAME AND 
TRADE-MARK PlUNCIPLES APE'LICABLE — DIS- 
TINCTION. — One of the few distinctions bet- 
ween the principles applicable to cases re- 
lating to business names and those relating 
to trade-marks is that the rule as to any- 
thing being common to the trade does not 
apply to the former class, except when it is 
claimed that the business name or part of 
it connotes the plaintiff's goods or work. 
At the same time, any word descriptive or 
otherwise, which is common to the tra<le is 
not sufficiently distinctive to found a title 
to an exclusive riglit thereto, although tlic 
man, who is the first who uses a business 
name entirely consisting of words common 
to the trade, is entitled to restrain the use 
of a new name which is likely to deceive 
the public into a belief that a rival business 
is his. 61 Cal. 571. 

Trade name — Infringement — Question 
FOR consideration and decision. — Two is- 
sues must always arise in a passing off ac- 
tion. First, has the name or description 
or make up, or whatever it may be, of the 
wrongful user of which the plaintiff com- 
plains come to be associated in the public 
mind with tlie goods, business or works 
of the plaintiff, secondly, is the defendant 
so describing or getting up, his goods or 
whatever it may be, as to be likely to mis- 
lead the public into believing that they are 
acquiring the plaintiff's goods, w'hen in 
fact they are acquiring the defendant s 
goods. The foundation of a passing off 
action is that nobody is entitled to repre- 
sent bis goods as the goods of somebody 
else. The issues in each case have to be 
framed with reference to the facts of that 
case, but the plaintiff has always to suc- 
ceed’ substantially on the two issues. 44 
Bom.L.R. 505. 

Trade-name — Fraudulent usl of— 


What is. — If the use by the defendants of 
their firm name does in fact necessarily re- 
sult in their goods being taken for the 
goods of plaintiffs, the continued use by the 
defendants of that firm name would become 
fraudulent. 34 L.W. 977=1931 P.C. IS 
=61 M.L.J. 334 (P.C.), See also 50 L. 
W. 872=1940 Mad. 145=(1940) 1 M.L.J. 
749. In order to justify the Court at a 
plaintiff’s instance from prohibiting the de- 
fendant firm from using its own name in 
all or any of its business transactions, it is 
essential for that plaintiff to establish by 
proper evidence two facts. He must prove 
that the words in the names of the firms are 
so alike that the latter will be taken as the 
same as or equivalent to the former. He 
must further prove that his firm name has 
acquired a secondary meaning, i.e., that the 
word, when applied to goods, means that 
the goods are the goods of the plaintiff, 
and of no one else. 34 L.W. 977=1931 P. 
C. 15=61 M.L.J. 334 (P.C.). There 
can be no possibility of deception between 
two things which are essentially different, 
although the two things may bear the same 
name or- title. Where both parties have, 
without any intention to deceive, taken the 
same title for their goods or works neither 
of them has any right to restrain the other 
from using the title unless he can show that 
it has become associated in the minds of 
the public with his work and nobody 
else’s. and that there was any actual 
or any likelihood of deception by reason of 
the identity of the two names or titles. 44 
Bom.L.R. 505. The foundation of a pass- 
ing off action is always deception, or possi- 
bility of deception but it is not an action in 
deceit. It is never the case of the plaintiff 
in a passing-off action that he has been 
himself deceived by the action of the defend- 
ant. His case is that other people, the 
public, have been deceived, or are likely to 
be deceived. But a private individual can- 
not sue for a wrong decree to the public. 
The plaintiff must therefore prov'e that the 
action of the tlefcndant has infringed some 
proprietary right of his own. It is not 
necessary to prove any fraudulent intention 
on the part of the defendant, though, if a 
fraudulent intention is pvovccl, tliat usually 
assists the plaintiff’s case. 44 Bom.L.R. 
505. 

Trade-name — G<x>dwill of hotel busi- 
ness. — Ordinarily a hotel connotes the 
business carried on by a person though 
sometimes the term is also used with re- 
gard to premises but it is only owing to 
their association with the original business 
carried on by them. Where a person pur- 
chased the materials and gardens in which 
a_ hotel had been run, held, that the vendee 
did not purchase the goodwill of the busi- 
ness or the right to use the name in which 
the hotel busfhess ha<l been carried on and 
that the vendee could not continue the busi- 
ness under the original name at some other 
place. 32 P.L.R. 542=1931 Lah. 650 . 
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Short title, extent and com 
men cement. 


CHAPTER I. 

Preliminary. 

I . (i) This Act may be called The Trade Marks 

Act, 1940 . 


NOTES. 

Trading in own name, such name also 

BEING another's — SIMILARITY IN GET-UP OF 

GOODS — If necessary — Principle — Form ^ of 
INJUNCTION.- — No man can have the right 
to represent his goods as the goods of 
another person ; where a man merely uses 
his own name, there is no pTxnia facie case 
that he is selling his goods as the goods 
of another person. The fundamental prin- 
ciple is that no man has any right to repre- 
sent that his business is the business of an- 
other person, but where a man carries on 
business in his own name which happens to 
be also the name of another, he does not 
make anv such representation, but repre- 
sents only what is the ‘accurate and exact 
truth,’ namely, that it is his business. This 
principle cannot, however, be invoked by a 
person who uses his name in combination 
with other words as a trade name which, 
taken as a whole, does not represent the 
bare truth, and whose conduct otherwise 
also shows that he deliberately intends to 
pass off his goods as those of another. 
Where a name has acquired a secondary 
signification as exclusively denoting the 
goods of a particular trader, mere dissimi- 
larity in get-up is immaterial and affords no 
protection to the person who uses that name, 
and he is liable to be restrained by an in- 
junction from carrying on his business in 
such name without taking 

caution to clearly distinguish the ^ fj, ' 

Carried on 

(1940) 1 M.L.J. 749. also 61 M.L. 

’ BE IDENTICAI. OR BELONG TO 

CLASS— Where a particular name 
has become associated with ^ods manu- 
factured or sold by_ the plaintiff, he is en- 
titled to the protection of its name against 
persons who use that name on goods which 
Le so similar to that of the plaintiff that 
the purchaser might infer a common origin 
It is not necessary that the goods should 
be identical or belong to the s^ame class 
54 L.W. 207=1941 M.W.N. 1018=(1941) 
2 M.L.J. 435. T 

Damages — Method of •'Assessment.— in 

a suit for damages against the defendant 
for setting up a similar business 10 a sm 
lar name which was likely to lead the Pub- 
lic to mistake the defendant s business f 
the plaintiff’s, the method of assessment 1 
to allow the plaintiff’s usual 

profits on the difference between the plam 
tiff’s usual gross trade earning before tne 
unfair competition began and bis actu 
earnings thereafter, with a lump sum for 


expected increase of business. Where, 
however, the plaintiff’s business was affected 
by trade depression, and the plaintiff cut 
down his advertising and shifted to chea- 
per premises, any increase of business is 
eliminated and something must be deducted 
for trade depression, change of address and 
curtailed advertising. 61 Cal. 571. 

Sec. 1: N. B . — As this Act was 
passed only in 1940 , cases bearing on 
the subject decided before the passing of 
the Act have been cited under the appro- 
priate section. 

Trade-mark, acquisition of — Law frior 
TO THIS Act. — Prior to this Act a trade- 
mark could be acquired or abandoned in the 
same way. No length of time was required 
for either. 22 I.C. 372=40 Cal. 814. In 
a country like India, where there was no 
statute for registering trade-marks, a right 
to a trade-mark was acquired by user. ^ 
I.C. 353=49 All. 92—24 A.L.J. 975=1927 
All. 81; 1929 Rang. 322. A registration 
of the ownership as regards a particular 
design under the Registration Act was no- 
thing more than the opinion and claim of 
the declarant. As there was no statute for 
registering trade-marks in India ‘a right to 
a trade-mark was acquired by user’. I.L. 
R. (1938) 1 Cal. 665=42 C.W.N. 1121= 
66 C.L.J. 210=1938 Cal. 216. 

Property in trade-mark, acquisition of. 
— Property in a word name or any other 
trade-mark cannot be acquired until the ven- 
dible article is put on the market, for no Pro- 
perty can be acquired except through the 
process of sale, or offering for sale, in_ the 
market. Nor can there be property m a 
trade-mark apart from the g^“S of which 
it has become the symbol. 59 Boj”. 3/3— 
36 Bom.L.R. 1165=1935 Bom. 101. 

Rights acquired in Encland--No eff^ 
ON RIGHTS IN INDIA. — In respcct of rights 
in trade-marks and trade names any rights 
acquired by the parties m England have no 
effect on the rights of the parties in India. 
The rights of industrial property in India 
are governed by the laws of India and arc 
in no way affected by the laws of England 
or by the action of parties in England. 50 
Bom. 402=28 Bom.L.R. 243=1926 Bom. 

200 . 

Declaration of description — Evidence 
OF genuineness. — Although there was no 
Trade-mark Act in India prior to 1940 a 
declaration of the description of a trade- 
mark served the useful purpose of being 
some evidence of the genuineness of the 
mark which may be the subject-matter of 
it. 1930 Cal. 678. 

Trade-markk — What is — A numerical 
figure. — A number may be a trade-markkas 
much as any other design; 41 Bom. 49= 


S. 1] 


The Trade Marks Act (V of 1940). 


4981 


A 


NOTES. 

34 I.C. 529=18 Bom.L.R. •206. A combi- 
nation of numerals, if distinctive, can form 
a trade-mark. 59 Bom. 373=36 Bom.L. 
R. 1165=1935 Bom. 101. 

Right to trade-mark — How acquired — 
Distinctive and descriptive mark — Dif- 

ference between. — A trader acquires a 
right of property in a distinctive mark 
merely by using it upon or in connection 
with his goods irrespective of the length of 
such user and of the extent of his trade. 
Where a mark or phrase merely describes 
the quality or origin of an article such as 
“custard Powder," “Malted Milk" or “Gripe 
Water," it is not capable of distinguishing 
the goods of one maker from those of 
others, and the mark is merely descriptive; 
but a mark is distinctive where it points to 
the goods of a particular person as for 
instance in the cases of “Life Buoy” soap, 
“Wincamis," or “Three Nuns” tobacco. If 
the mark be a distinctive one, the trader 
who adopts it is entitled to protection 
directly the article having assumed a vendi- 
ble character is launched upon the market. 
As between two competitors who are each 
desirous of adopting a mark which is dis- 
tinctive in character it is, to use familiar 
language, entirely a question of who gets 
there first. 1939 Rang. L.R. 488=1939 
Rang. 343 (F.B.). See also 66 C. L. J. 
210=1. L.R. (1938) I Cal. 665=42 C.W. 
N. H2I. 

Dtscriptive and fancy names. — Where 

the articles can be denoted by a proper 
descriptive name, but the person inventing 
or discovering it chooses to describe the 
article by a fanc3' name, and maniifacturcs 
and sells the same under tliat fancy name, 
no One is allowed to appropriate that name, 
and manufacture and sell the article under 
that fancy name. 'Urea Stibaminc’ is not 
a descriptive name of the article at all and 
has no chemical meaning, but it is a fancy 
name. 95 I.C. 667=43 C.L.J. 405=1926 
Cal. 837. For the protection of public it 
is necessary that a tradc-niark should be 
‘something beyond a mere adjccti\'e describ- 
ing the quality of the material. If a foreign 
word or a word in dead language not known 
to people in general is used that word itself 
because it is not understood may very rea- 
sonably become a trade-mark. Ragr/et v. 
Fiudlater, (1874) 17 Eq. 29, Rel.) {Ford 
V. Foster 7 Clt. 611: Braham v. Bustard. 

1 H. & M. 447 and Reddazeay v. Bafxham, 
0896) A.C. 190, Ref.) 1930 Lab. W. 

Propf.kty — Trade- MARK — Nature of. — In a 
:rade-mark there can be no property in 
;ross, apart from goods of which it has 
5Ccomc the symbol. 35 Bom. 425=10 I.C. 
Jo5=l3 Bom. L. R. 242. In the case 
3f a trade-mark identified with a 
^articular manufactory the rights of the 
>erson whose trade-mark it was would not 
liffer substantially from those which would 
ixist if it were strictly speaking his pro- 
>erty. (^Reddaniay v. Banhant, (1896), A. 


C. 199, Ref.) 1930 Cal. 678. 

Acquisition of trade-mark right — Con- 
ditions. — Nobody has any exclusive right 
or ownership in any mark alone, unless that 
mark is associated by use with a particular 
description or species of goods imported or 
manufactured by him. In such a case the 
person concerned becomes the owner of 
that trade-mark but only with regard to 
that description or species of goods. 39 P. 
L.R, 317=1937 Lah. 186. 

Right to use of mark — If confined to 

ARTICLE BEARING PARTICUL.AR MARK ENG- 

LISH LAW. — Unlike as in England where a 
trade-mark is reeistered not only for a 
particular article but for a class of goods 
under which the article falls, in India the 
right to use a particular trade-mark is con- 
fined to the article to which it is affixed; but 
a plaintiff may prove, by proper and suffi- 
cient evidence, that the trade-mark in ques- 
tion has become so identified and associated 
with his products that his name would sug- 
gest itself to a purchaser on seeing it on 
any product like the one which is alleged by 
the plaintiff to be an “allied" product. But 
the acquisition of an exclusive right to a 
trade-mark in respect of a particular com- 
mercial article cannot confer on the owner 
thereof a right to prohibit the use by others 
of such mark in relation to goods of a to- 
tally different character. 59 Bom. 373= 

36 Bom.L.R. 1165=1935 Bom. 101. AI- 
thougli in India the exclusive right to use a 
particular mark is confined to the article to 
which it is affixed, it is open to a party 
claiming a right in a particular mark to es- 
tablish that it has been so identified and 
associated with his products that his name 
would suggest itself to a purchaser on 
seeing it on any other allied product. 39 
P.L.R. 317=1937 Lah. 186. 

Law APPLicAni-E before passing of this 
Act. — Before this Act, in India, the law of 
trade-marks was not governed by statute. 
There was no statutory system of registra- 
tion and the rights and liabilities in connec- 
tion with trade-marks were determined by 
reference to the principles of the Common 
Law of England. r38 Cal. 110, Ref.) 42 
Cal. 262=27 I.C. 483=19 C.W.N. 1. 

English decisions — Applicability. — In 
trade-mark cases conditions peculiar to 
India must be borne in mind in applying any 
doctrine of English law, and English deci- 
sions which turn or partly turn on questions 
of fact as <lo most cases of common law 
trndc-rnarks 3n<l passing off^“Can only be 
applied with care and circumspection. 67 
LA. 212=1. L.R. (1940) A. 466= 52 L.W. 

C-W.N. 737=1940 P.C. 86=(1940) 

2 151 (P.C.). Per Niamattillah. 

•Y — There was no statutory law in India on 
the subject of trade-marks* Cases of al- 
Icged infringement of trade-marks had to 
be decided according to rules of justice, 
equity and good conscience. English law 
on the subject was applied not because it is 
applicable as such in India, but because it 
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(2) It extends to the whole of British India. 

(3) This section and section 85 shall come into force at once ; the remaining 
provisions of the Act shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint in this behalf. Any notifica- 
tion if issued may be mention in the notes as to commencement. 

2. (i) In this Act, unless there is anything repug- 

Dcfinitions. nant in the subject or context,- — 

(a) “ associated trade marks means trade marks deemed to be, or required 
to be registered as, associated trade marks under this Act ; 

(b) certification trade mark ” means a mark adapted in relation to any 
goods to distinguish in the course of trade goods certified by any person in respect oi 
origin, material, mode of manufacture, quality, accuracy or other chara^enstic, 
from goods not so certified and registrable as such under the provisions of Chapter 
VIII in respect of those goods in the name, as proprietor of the certification traae 

mark, of that person ; , . . , ^ j r 

(r) “ District Court ” has the meaning assigned to it in the Code ol Civil 

Procedure, 1908 ; , ^ 

(d) “High Court” means a High Court as defined in sub-section (i) oi 

section 219 of the Government of India Act, 1935 > ... 

(e) “ limitations ” (with its grammatical variations) means any 
of the exclusive right to the use of a trade mark given by the 

as proprietor thereof, including limitations of that right as to ^9 ^ India or as to 
in relation to goods to be sold or otherwise traded in within British India or as to 

use in relation to goods to be exported to any market outsi e ^ > 

(/) “ mark ” includes a device, brand, heading,Iabel, ticket, name, signature, 

word, letter or numeral or any combination thereof , 


NOTES. ^ , 

embodies rules of justice, equity and 
conscience. Conditions peculiar to t 
country however, necessitated 
the English law with certain 
In England there is now the 
Act of 1905, under which trade-marks are 

registered for specified enactment 

Tliough the provisions of 
are btsed on decisions given before the Act 
was passed, the decisions under 
should be applied with caution as they are 
nnt infreaucntly based on the tenns 01 tne 
statute rather than on the broad principles 
of justice, equity and good conscience, 
?vhiih influenced the decisions before, the 

Act 57 A. 510=1935 A. 7. A ^cismn 
of a High Court in India based on English 
law not conflicting with the ordinair princi- 
ples of jurisprudence with regard to 
marks and those forbidding the P^ssing-off 
of goods, will not be disturbed by their 
Lordships of the Privy Council, although 

the English Trade-Marks Act is not in 

force in India. 51 I- A 269=51 Cal. ^2 
=29 C.W.N. 81=1924 P.C. 187=47 M. 

^ Right ^TO trade-mark — Protection 

Conditions for grant JaSc 

not be granted in respect of f, 
unless the plaintiff establishes that tbe par 
ticular mark indicates not merely a 
quality of goods but also that -o ^ 

goods of the plaintiff’s manufacture. But 
So claim can be made to a^ttade-mark m 
respect of a commodity which is neither 


manufactured nor sold by the plaintiff at 
the date of the suit. 59 Bom. ^3—36 
Bom.L.R. 1165=1935 Bom. 101. Before 
the passing of this Act. there was no pro- 
tection in this country to a registered trade- 
mark as- such and the owner had to prove 
by evidence that he had acquired a right 
thereto in the sense that the trade-mark or 
the trade-name was associated in the minds 
of the public with the goods manufactured 
by him. 151 I.C. 5=38 C.W.N. 265= 
1934 Cal. 600. 

Use of firm's name. — If the use by the 
defendants of their firm name does in fact 
necessarily result in their goods being taken 
for the goods of plaintiffs, the continued 
use by the defendants of that firm name 
would become fraudulent. 1931 P.C. 15 
7 p C.). 5^^ olso 56 I.C. 709. 

Importer selling goods with registered 
trade-mark — Right to protection. — 
Where goods imported have been sold by 
the importer with his own registered trade- 
mark and owing to his care and precaution 
in selecting goods, advertisement and push- 
ing, the goods have acquired great reputa- 
tion, the importer is entitled to protection 
of the Court and can maintain an action 
against the manufacturer of those goods 
using mark closely resembling that used by 
the importer. 187 I.C. 37=1939 Rang. 
381. also 50 Cal. 762=1924 Cal. 216. 

An importer who by advertising and push- 
ing the sale of goods under_ a particular 
mark secures a wide populanty for the 
mark, is protected by the Court for the 
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(g) “ permitted use ’* means the use of a trade mark by a registered user 
thereof in relation to goods with which he is connected in the course of trade and in 
respect of which for the time being the trade mark remains registered and he is 
registered as a registered user, being use such as to comply with any conditions or 
restrictions to which his registration is subject ; 

(h) “ prescribed ** means prescribed by rules made, in relation to proceedings 
before a High Court, by such High Court, and in other cases, by the Central Govern- 
ment ; 

(j) “ registered ” (with its grammatical variations') means registered under 
this Act ; 

U) registered trade mark ** means a trade mark which is actually on the 
register ; 

(/:) “ registered user means a person who is for the time being registered 
as such under section 41 ; 

(/) “ trade mark ** means a mark used or proposed to be used in relation to 
goods for the purpose of indicating or so as to indicate a connection in the course of 
trade between the goods and some person having the right, either^ as pro^prietor or 
as registered user, to use the mark whether with or without any indication of the 
identity of that person ; 

(m) transmission ” means transmission by operation of law, devolution on 
the personal representative of a deceased person and any other mode of transfer, 
not being assignment ; 

(n) “ tribunal means the Registrar, or as the case may be, the Court before 
which the proceeding concerned is pending. 

(2) References in this Act to the use of a mark shall be construed as references 
to the use of a printed or other visual representation of the mark, and references 
herein to the use of a mark in relation to goods shall be construed as references to 
the use thereof upon, or in any other relation whatsoever to, such goods. 

3. The provisions of this Act shall be in addition 
Application of other laws and not in derogation of, the provisions of any other 

not barred. time being in force. 


CHAPTER H. 

The Register and Conditions for Registration. 

4. (i) For the purposes of this Act theie shall be established at the Patent 

Office a ^[Trade Marks Registry"), and a record called 
The register of trade marks- Register of Trade Marks (in this Act referred to as 

the register) shall be kept thereat wherein shall be entered all registered trade marks 
^[except those entered in the Bombay register under Chapter IX 


’ Substituted 
- Inserted by 


LEG. REF. 

by Act XXVII of 1941. 
Act XXVTl of 1941. 


notes. 

mark unless he has abandoned it. 35 Bom. 
425=10 I.C. 805=13 Rom.L.R. 242. 

Protection of trade-mark — Jurisdiction 
OF Courts in Bhopai. State. — Although 
there is no Trade-Marks Act in Bhopal 
State, the Courts have jurisdiction to pro- 
tect a trade-mark and stop its infringement 
under the existing law. A trader living 
outside the limits of the Bhopal State is as 
much entitled to a protection of his trade- 
mark as any person residing and carrying 
on business within such limits. A foreig- 
ner by using a particular trade-mark and 
selling his goods in Bhopal acquires in res- 
pect of that mark such rights as the Courts 


here would protect. 188 I.C. 462. 

Suspension during war of trade-mark 
right — Revivat. on peace. — The right to a 
trade-mark in whatever way acquired in a 
British country, is a right of industrial pro- 
perty coming under the Conventions of 
Paris and Berne. Such a right acquired 
before the War and suspended during the 
continuance of hostilities, is revived and 
restored to him under the Peace Treatj*. 
50 Rom. 402=28 Bom.L.R. 243=1926 Boni. 
200 . 

Sec. 4. — This section provides for the 
maintenance of a register of trade-marks 
at the Patent Office, Calcutta, under the 
control and management of the Controller 
of Patents an<l Designs, who, for the pur- 
poses of the Act, will be called the Regis- 
trar of Trade-Marks. 

Registration — Law before this Act. — In 
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with the names, addresses and descriptions of their, proprietors, notifications of 
assignments and transmissions, the names, addresses and descriptions of registered 
users, disclaimers, conditions, limitations, and such other matters relating to registered 
trade marks as may be prescribed, but there shall not be entered in the register any 
notice of any trust express, implied or constructive, nor shall any such notice be 

receivable by the Registrar. 

(2) Subject to the superintendence and direction of the Central Government, 
the register shall be kept under the control and management of the Controller of 
Patents and Designs, who shall for the purposes of this Act be called the Registrar of 
Trade Marks and is in this Act referred to as the Registrar. 

(3) The register shall at all convenient times be open to the inspection of the 
public, subject to such conditions and restrictions as may be prescribed. 

Registration to be in respect 5- (0 A trade mark may be registered only in 

of particular goods. respect of particular goods or classes ol goods. 


NOTES. 

India there was no method by which a trade- 
mark could be registered. 1929 Rang. 322. 
The Registration Act related to registra- 
tion of documents alone and had nothing to 
do with the registration of trade-mark. 49 
All. 92=24 A.L.J. 975=1927 All. 81. 

Property in — How acquired — Registra- 
tion — Effect of, before this Act. — Mere 
registration of a trade-mark did not con- 
fer on anybody a right to use it. It could 
not go beyond establishing the time a parti- 
cular trade-mark is being used since. Pro- 
perty in a trade-mark could only be 
ed by its use for a considerable time. lo 8 
I.C. 462 . See also 66 M.L.J. 440* 

Distinction between registered and un- 
registered TRADE-MARK PROPERTY ACQUIRED 

BY user.— The only difference between , a 
suit for infringement of a trade-mark 
tered under the Act and that of a tide- 
mark not registered appears to be that a 
trade-mark, registered under the Act of 
1875 in England, gives an 

perty in the registered tide-mark, whether 
that property has got to be acquired by user 
in a country where there is no registiti^. 

57 Mad. 600=1934 Mad. 211--66 M. 

T T 440 olso 188 !• C. 4oZ. 

See ^'now S. 20 of the Act, infra. 
A registrable trade-mark must con- 

tain or consist of at least one ol the follow- 
ine essential particulars: (1) The name of 
a company, individual or firm represented 
in a special or particular manner; ( 2 ) 
signature of the applicant for registition 
or some predecessor in his business; W an 
invented word or invented words; a 

word or words having no direct reference 
to the character or quality of the goods and 
not being according to its ordinary sign - 
cation, a geographical name or a ' 

( 5 ) any other distinctive mark, but a nzme 
signature or word or words, 
sucl> as fan within the de^crjpt.on m^fte 

above paras. ( 1 ), j 

not, except by order of the Board o . 

or the Court, be deemed a <^‘Stinctive mark_ 
When none of these 

there is no trade-mark. 146 I.C. IUoh— 
1933 Nag. 344. 


Registration — ^Words merely descriptive 

OF PATENTED PRODUCT DESCRIPTIVE WORDS.— 

Where a name is merely descriptive of the 
patented product or of the character and 
quality of the goods in connexion with 
which it is used, the name, after the patent 
has expired, cannot be registered as a trade- 
mark because it would be attempting by 
registering the name of the patented product 
to prolong the patent monopoly. It is how- 
ever clear that such a descriptive word may 
possibly have acquired a secondary mean- 
ing, and have come to mean or indicate 
that the goods in connexion with which 
it is used are the goods of a particular 
manufacturer, in other words that the 
word in question has in its secondair 
ing become indicative of origin. But tne 
onus on the person who attempts to esta- 
blish this secondary meaning is a hea^ 
one. If in addition to being descriptive of 
the goods in connexion with which it is used, 
it is in fact the name of the product of which 
those goods are composed, then ^ 
affairs exists which makes it extremely dif- 
ficult that the word should ever become m- 
Sfcative of origin so as to render ^ 
of registration as a trade-mark. The dim- 
culty may sometimes be overcome _m a case 
where the alleged trade-mark is m fact a 
description of the goods but is not recog- 
nised by the trade or the public as being 
such, and is taken by them as being a fancy 
name, e.g.. where a chemical description not 
generally known to the public has been 
adopted, or where an unusual substance un- 
known to the public is being used m the 
manufacture. Where, the words are purely 
descriptive and in common use it is even 
more difficult to conceive a case in which 
they could acquire a secondary meaning. In 
order to ascertain whether words have ac- 
quired secondary meaning it is of primary 
importance to see how the manufacturer used 
the words, i.e., to see whether he used them 
as a trade name or common law trade-mark 
for the purpose of indicating the origin ot 
the goods, or whether they were used Dy 
him merely descriptively. 175 I.C. 1 / 0 = 

1938 P.C. 143 (P.C.). 

Sec. 5. — Under this section « trade- 
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(2) Any question arising as to the class within which any goods fall shall be 
determined by the Registrar whose decision in the matter shall be final. 

6. (i) A trade mark* shall not be registered unless 

Distinctiveness requisite f contains or consists of at least one of the following 

re^stration. n.- essential particulars, namely : — 

(rt) the name of a company, individual, or firm, represented in a special or 
particular manner ; 

{b) the signature of the applicant for registration or some predecessor in 
his business ; 

(r) one or more invented words ; 

(t/) one or more words having no direct reference to the character or quality 
of the goods, and not being, according to its ordinary_ signification, a geographical 
name or surname or the name of a sect, caste or tribe in India ; 

(tf) any other distinctive mark, provided that a name, signature, or any word, 
other than such as fall within the descriptions in the above clauses, shall not be 
registrable except upon evidence of its distinctiveness. 

(2) Por the purposes of this section, the expression 
adapted, in relation to the goods in respect of which a Trade mark is proposed to be 
registered to distino-uish goods with wliich the proprietor of the trade mark is or may 
be connected in the course of trade from goods in the case of which no such 
connection subsists, either generallv or, where the iiade maik is pioposed to be 
registered subject to limitations, in relation to use within the extent of the regis- 
tration. 

(3) In determining whether a trade mark is adapted to distinguish as afore- 
said, the tribunal may have regard to the extent to which 

(a) the trade mark is inherently so adapted to distinguish^ and 

(b) by reason of the use of the trade mark or of nnv other circumstances, the 

trade mark is in fact so adapted to distinguish , 

ProwMeH that in the case of a trade mark which has been continuourly used 


distinctive ’* means 



is applied for, durint; a period from a date pr.m to .he 25th day of February, 1937, 
to the date of application for registration, the RcP.sirar shall not refuse registration 
by reason onlv of the fact that the trade mark is n..i adapted to distinguish as 
aforesaid, and may accept evidence of acquii rd dist 1 urtix cncss as entitling the 

trade mark to registration. 

7 (i) A trade mark may be limilccl wliolly or in to one or more specified 

V / ‘ ' colours, and any such limilation shall be taken into 

Limitation as to colour. consideration by .'iny li ibisnnl having to decide on the 

distinctive character of the trade mark. 

i'2) So far as a trade mark is registc*red v' liboul limitation of colour it shall 
he deemed to be registered for all colotirs. 

8. No trade mark nor jjart of a trade mark shall 
Prohibition of registration of registered which Cfuisists of, f>r contains, any .scan- 

certain matter. dalous design, or any matter the use of which would — 

by reason of its being likely to rlccci\'c <»r t«* e.mse confusion or otherwise. 
Mtitlod to protection in a Court of justice : m 


be disc 


NOTES. 

mark is registered only in respect of parti- 
cular eoods or classes of goods. See 1937 
Lah. 186; 35 Bom. 425; 59 Bom. 373. 

Sec. 6. — This section forms the pivot of 
the proposed legislation and lays down the 
conditions on which a trade-mark will be 

CCM— 624 


entitled to registration under the Act. 

Sec. 7. — This section provides for the 
limitation of a trade-mark wholly or in 
part to one or more specified colours. 

Sec. 8.— This section prohibits the re- 
gistration as trade-mark of certain kinds of 
matter. 
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{b) be likely to hurt the religious susceptibilities of any class of his Majesty s 

^ (c) be contrary to any law for the time being in force or to morality. 

q No word which is the commonly uesd and accepted name of any single 
' chemical element or single chemical compound 

Use of names of chemical distinguished from a mixture) shall be registered as a 
elements barred. trade mark in respect of a chemical substance or pre- 

paration, and any such registration shall, notwithstanding^ anything “ 4 . 

be deemed for the purposes of section 46 to be an entry made m " 

sufficient cause or an entry wrongly remaining on the register, as 

Provided that this section shall not apply to a which is used to denote 

only a brand or make of the’ element or compound as made by j 

registered user of the trade mark, as distinguished from the to 

as made by odiers, and in association with a suitable name or description open 

the public use. . . j 

10. (i) Save as provided in section (2) no trade mark ® is 

in respect of any goods or description g fiifferent 
Prohibition of registration of identical with a trade mark belonging 
identical or similar trade mark. ^ jetor and already on the register in respect oi me 

same goods or description of goods, or which so nearly resembles such trade ma 

as to be likely to deceive or cause confusion. ^;^^„m«:tances which, 

(2) In case of honest concurrent use nr of other permit the registra- 

in the opinion of the Registrar, make it proper so to ^ identical or nearly 

tion by more than one proprietor of trade of goo subject 

resemble each other in respect of the . may think fit to impose, 

to such conditions and limitations, if any, as th nersons to be registered 

(3) Where separate applications are made by resemble 

as proprietors respectively of trade marks ^ goods, the Registrar may 

each other, in respect of the same l^ave been determined by a corn- 

refuse to register any of them until their rights have been 

petent Court. proprietor of a trade mark 

**■ / to the exclusive use of any part 

Registration of parts of trade claims to be entit aoolv to register the whole 

marks and of trade marks as a ibereof separately, he may pp y 

series. ^ the part as separate trade marks. , • „ 

anci tn H satisfy all the conditions applying 

(2) Each such separate ^ indeoendent trade mark, 

to, and have all the incidents of an i P " proprietor of several trade marks in 


(^3; vvncic ^ • tion of goods which, wr 

respect of the same goods , P differ in respect of 
in die material part.culai. thereof, m 

(a) Statements oi t 
proposed to be used ; or 


diner in • i j 

(“^rtrmmlnts of the goods in relation to which they are respectively used 

sd to be used ; or or names of places ; or 

(i) statements of dUtincdve'chAracter which does not substantially 

T-n?itter 01 a non-cnstinciivc 


(c) other matter of a non-distinctive 
affect the identity of the trade mark , or 


NOTES. . . 

Sec 9. — Under this section the use ot 

the usual names of chemical 
trade-marks is barred in respect 
cal substances or preparations. 

^^Sec^^io — This section prohibits 
gisuation of 

erT-J registered 
trade-marks but will also safeguard the 


interests of the public. 

Sec. 11. — The registration as a senes in 

one registration of marks which resemble 
each other in material respects is designed to 
secure that in the event of the assignment 
or transmission of such marks there win 
be no deception or confusion resulting from 
separate ownership. Such marks are deem- 
ed to be associated marks and are 
ble or transmissible only as a whole and n v 

separately, 
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{d) colour ; 

seeks to- register those trade marks, they may be registered as a series in one regis- 
tration. 

12. (i) Where a trade mark which is registered, or is the subject of an appli- 

cation for registration, in respect of any goods is identical 
Associated trade marks. another trade mark which is registered, or is the 

subject of an application for registration, in the name of the same proprietor in 
respect of the same goods or description of goods, or so nearly resembles it as to be 
likely to deceive or cause confusion if used by a person other than the proprietor, 
the Registrar may at any time require that the trade marks shall be entered on the 
register as associated trade marks. 

(2) Where a trade mark and any part thereof are, in accordance with the 
provisions of sub-section (i) of section ii, registered as separate trade marks in the 
name of the same proprietor, they shall be deemed to be, and shall be registered 
as, associated trade marks. 

(3) All trade marks registered in accordance with the provisions of sub- 
section (3) of section 1 1 as a series in one registration shall be deemed to be, and snail 
be registered as, associated trade marks. 

(4) On application made in the prescribed manner by the registered pro- 
prietor of two or more trade marks registered as associated trade mark^ the Regis- 
trar may dissolve the association as respects any of them if he is satisned tl^t there 
would be no likelihood of deception or confusion being caused if that trade mark 
were used by any other person in relation to any of the goods in respect o w c i 
is registered, and may amend the register accordingly. 

Registration subject to dis- jr ^ trade mark contains — 

claimer. 

(a) any part not separately registered as a trade mark in the name of the 
proprietor, or for the separate registration of which no application has been made, 
or 

(h) any mailer common to the trade, nr otherwise of a Tion-distincti\ e charac- 
ter, 

the tribxmal, in deciding whether the trade mark shall be entered or shall remain 
on the register, may require, as a condil.on of its l>e.nR on the register, that the 
proprietor shall either disclaim any right to the exclus.ve use of such part or of all or 
any portion of such matter, as the case may be, to tnc exclusive use of which the 
tribunal holds him not to be entitled, or make such other disclaimer as the tribunal 
may consider necessary for the purpose of defining the r.ghts of the proprietor under 

the registration : . , o 1 

Provided that no disclaimer shall alTect any nghls of the proprietor of a 
trade mark except such as arise out of the regisiratK-n of the trade mark in respect 

of which the disclaimer is made. 

CHAPTER III. 

Procedure ior, and duration or, Registration'. 

i.i t i) Any person claiming to be the proprietor of a trade mark used or 
* ■ ' , proposed to be used by him who is desirous of registering 

Application for regisiraiion. -j. apply in writing to the Registrar in the prescribed 

manner, and subject to the provi.sions of this Act, the Registrar may refuse the 
application or may accept it absolutely or subject 10 sucli amendments, modifications, 
conditions or limitations, if any, as he may think fit. 


NOTES. 

Sec. 12. — This section defines the cir- 
cumstances in which trade-marks may be 
entered in the register as associated trade- 
marks . . , . . . . 

13 . — The object of this section is 


to prevent the creation of a monopoly in 
non-distinctive parts of a registered trade- 
mark. 

Secs. 14, IS and 16. — These sections 
lay down the procedure for the registra- 
tion of trade-marks in India. 
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(2) In the case of a refusal or conditional acceptance the Registrar shall, 
if required by the applicant, state in writing the grounds of his decision and the 
materials used by him in arriving thereat. 

(3) The tribunal may at any time, whether before or after acceptance, 
correct any error in or in connection with the application, or may permit the 
applicant to amend his application upon such terms as it may think fit. 

^5* (^) When an application for registration of a trade mark has been, 

^ . . . accepted, whether absolutely or subject to conditions 

Opposition to registration. limitations, the Registrar shall, as soon as may be 

after acceptance, cause the application as accepted, together with the conditions 
and limitations, if any, subject to which it has been accepted, to be advertised in 

the prescribed manner : • j u r 

Provided that the Registrar may cause an application to be advertised before 

acceptance if it relates to a trade mark to w'hich clause (c) of sub-section (i) of 
section 6 applies, or in any other case where it appears to him that it is expedient 
by reason of any exceptional circumstances so to do, and where an application has 
been so advertised the Registrar may, if he thinks fit, advertise it again when it has 

been accepted, but shall not be bound so to do. * j 

(2) Any person may, within the prescribed time from the date of the adverti^- 
ment of an application, give notice in writing in the prescribed manner to t c 

Registrar of opposition to the registration. r i. ♦* 

(3) The Registrar shall serve in the prescribed manner a copy ot the notice 

on the applicant and within the prescribed time the applicant shall sen , 

Registrar, in the prescribed manner, a counter-statement 

he relies for his application, and, if he does not do so, he shall be eeme 

abandoned his application. , „ • ♦ 

(4) If the^appHcant sends such counter-statement, the 

in the prescribed manner a copy thereof on the^wdence* 

* d i„ d.r.„,. “".f KEd”*’’ ' 

ife. (I) Wlien '^Sccepted and either has not been opposed and the time 

mL^^seXects^J-egjster^the sJd trade marjsan^ 

?afe’ shairfubject to^any dimcdons made “"^er^section Ss^apphcab^^^^ trade 

the Reo’istrar shall issue to the appli- 

o.„, . s,ScV.r.rsrp':r„“;,dr™ r :f ,.,1..?..... .h, 

seal of the Patent office. trnde mark is not completed within twelve 

months from the datl of^he tWpplicant in'lhe 

,p..M.d (.), no.Wnp In .hi. Ac. .h.ll .pd,pri« 

NOTES independent traders, are jointly interested 

Sec 17. — This section is designed to m the same mark, 
safeguard the rights of persons who, though 


S. 20] 


4989 


The Trade Marks Act (V of 1940 ). 


the registration of two or more persons who use a trade 
mark independently, or propose so to use it, as joint 


Jointly owned trade marks, 
proprietors thereof. 

(2) Where the relations between two or more persons interested in a trade 
mark are such that no one of them is entitled as between himself and the other or 
others of them to use it except — 

(a) on behalf of both or all of them, or 

(A) in relation to an article with which both or all of them are connected 
in the course of trade, 

those persons may be registered as joint proprietors of the trade mark, and this Act 
shall have effect in relation to any rights to the use of the trade mark vested in those 
persons as if those rights had been vested in a single person. 

j ^ iQ- CO The registration of a trade mark shall be 

relation ^ of ^ period of seven years, but may be renewed from 

time to time in accordance with the provisions of this 
section. 

(2) The Registrar shall, on application made by the registered proprietor 
of a trade mark in the prescribed manner and within the prescribed period, renew 
the registration of the trade mark for a period of fifteen years from the date of 
expiration of the original registration or of the last renewal of registration, as the 
case may be (which date is in this section referred to as “the expiration of the last 
registration **), 

(3) At the prescribed time before the expiration of the last registration of a 
trade mark, the Registrar shall send notice in the prescribed manner tothe registered 
proprietor of the date of expiration and the conditions as to payment of fees and 
otherwise upon which a renewal of registration may be obtained, and if at the 
expiration of the time prescribed in that behalf those conditions have not been 
duly complied with the Registrar may remove the trade mark from the register, 
subject to such conditions (if any) as to its restoration to the register as may be 
prescribed. 

19. Where a trade mark has been removed from die register for failure to pay 

.the fee for renewal, it shall nevertheless, for the purpose 
ter forV^LrT°trpayT."^;a; of any application for the reRistration of another tjacle 

renewal. ^ mark during one year next after the date of the removal, 

be deemed to be a trade mark already on the register, 
unless the tribunal is satisfied either — ’ 

(a) that there has been no bona Jide trade use of the trade mark which has 
been removed during the two years immediately preceding its removal ; or 

{b) that no deception or confusion would be likely to arise from the 
the trade mark which is the subject of the application for registration hv re; 
any previous use 


• • — — 

of the trade mark which has been removed. 

CHAPTER IV. 


use of 

registration by reason of 


Effect of Registration. 


20 


. (i) No person shall be entitled to institute any proceeding to 

to recover damages for, the infringement of an 


prevent, or 

No action for infringement ;d ‘ m^V^ unYeTs' such'Jr^^^^^^ 

of unregistered trade mar.. ,,, *-fore d"e .sYriy'of 

>937. by such person or by a predecessor in title of his and unless an application foi’ 
its registration, made within five years from the commencement 6f this Act hns been 
refused ; and the Registrar shall, on application in the orescriherf * < 7 ^* 

certificate that such application has been refused. * grant a 


NOTES. 

Sec. 18. — This section prescribes the 
duration of the first registration and of its 
subsequent renewal. 

Sec. 19 . — This section defines the effect 


for^^^Tiforll the register of trade-mark 

or failiire to pay the renewal fee. 

29 -—This section provides in effect 
fiiat a Slut shall lie only for the infringe- 
ment of a registered trade-mark, but it safe- 
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(2) Nothing in this Act shall be deemed to affect rights of action againsj 
any person for passing off goods as the goods of another person or the remedies in 

respect thereof. 


NOTES. 

guards the rights of owners of unregister- 
ed marks who have failed to secure regis- 
tration but have continuously used their 
marks since the 25th February, I9i7 . 

Infringement of trade-mark — What is. 
—A man has no right to put off his goods 
for sale as the goods of a rival trader and 
he cannot be allowed to use names, marks, 
letters or other indicia by which he may 
induce purchasers to believe that the goods 
he is selling are manufacture of another 
person. Whatever be the particular mode 
adopted by him, if the trade-mark is a work 
or device never in use before 3-*^d mean- 
ingless, except as indicating by whom the 
goods in connection with which it is used 
were made, there can be no conceivable le- 
gitimate use of it by another person, his 
only object in employing it in connectum 
with goods of his manufacture being to de- 
ceive. 1930 Cal. 678. also 41 Bom. 

49=18 Bom.L.R. 206. Nobody has any 
right to represent his goods as the goods ot 
somebody else. A trader cannot be allow- 
ed to use names, marks, letters or ^^her m- 
dicia by which he may 

to believe that the goods 'vhich he is sellmg 
are manufacture of another 

V. True fit, (1842) 6 Bead. 66 Rel. on.] 
1930 L 3 I 1 - 999- 'T'Ua nrf>i)er test 

aL"„"oT;vade-marks7s wither an. ordina^ 

u likelv to be misled, t-e., wne- 
fher there is a reasonable i^obabilUy o|^d^- 

rL.'lT.R. ' 56 I When' an injunction' against 
imitation is asked for points of simi!arit> 
and not the points of difference constitute 
the proper test. 20 A.L.J. 537_44 A. 
608=1922 A. 178. 

Infringement — M.\tters for considera- 
tion If in an action for an alleged infringe- 

ment of a registered trade-mark, no evi- 
dence of confusion either actual or probable 
is adduced, the question whether the mark 
which the defendant uses infringes the plain 
tiff's registered trade-mark must be answer 
ed by the Court, unaided by outside ev'denc^ 
after a comparison of the defendant s m 
as used with the plaintiff s registered mark 
not placing them side by side, by - ^ 

itself whether, having due 

vaiit surrounding circumstances, t jjiain- 

ant’s mark as used is similar to remem- 
tiff's registered mark as U would be rem^ 
bered by persons possessed of averag 
memorv with its usual ^he 

Whether the defendant ‘’^d the 

good will of any business, and whether ^ 

. defendant was properly on 

respect of a mark which differs g - 
from the mark actually m use ™ 
fendant, are matters winch are irrelevant 


to the question for determination. 202 I. 
C. 203=1942 P.C. 40 (P.C.). Where 

both the parties deal in the same rnanufac- 
ture the mere fact that the dealers in those 
manufactures are not deceived by the labels 
does not conclude the case. It has to be 
considered what class of people buy the 
manufactures. 1930 Cal. 678. If the goods 
of a manufacturer have from the mark he 
has used become known in the market by a 
particular name the adoption by a 
trader of any mark which would cause nis 
goods to bear the same name in the mar- 
ket is as much a violation of the rights of 
the rival as a copy of his device. In such 
a case the dissimilarity of the rival marks 
cannot be relied on as a defence. Also in 
dealing with cases of infringement of trade- 
mark the Court must look to the ultimate 
purchasers who in India are not edu^ted 
or critical. (Case-law discussed.) 99 1. 
C. 723=4 Rang. 401. Mere damage is in^ 
sufficient to support an action on the in- 
fringement of trade-mark. The damage 
must be attributable to the passing-off ot 
other goods as plaintiff's goods. There may 
be damage and yet there may be no passmg- 
off Thus a suit cannot be entertained it 
it is brought by a person not entitled to an 
action to restrain a defendant passing 

off coods as the goods of a third party. He 
can bring the action only when the 
tation is that the goods h>s®°°?"Vrade- 

mark may be infntiged hy A® ? 

See 37 All. 446=29 I.C. 987—13 A.L.J. 

(Cjy 

If ft siyfii f 

In a passing off action it is necessary to find 
in Intentional copying by the defendant of 

the plaint when dishonest in- 

tV^tSin is present^ the Courts task in detec- 
Ifng a probability of deception becomes less 
T There is an onus both of 

commercial ‘honesty and of legal obh^tion 
upon traders who adopt marks to avoid with 
Scrupulous care anything tending to confu- 
sion with the mark of another. If th^ d® 
not take pains when making a new trade 
mark to make it quite unlike an existing one. 
Sly do So at thi peril of making evidence 
against themselves. No man may sell his 
goods as the goods of another. .W 
W2 To establish a claim to an injunction 
in an action for infringement of a traae- 
mark, the plaintiff must show that die part 
?Sar mark used on his goo/s is sy^mboU^l 

only of his manufacture and_ that th^ ha 

acquired a wide reputation m the market. 
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NOTES. 

It is not necessary to show that the defend- 
ant had the intention to deceive or to prove 
actual instances of deception. 59 Bom. 
373=A.L.R. 1935 Bom. 169=36 Bom.L. 
R. 1165=1935 Bom. 101. 

Infringement — Right of action — Fraud 
NOT NECESSARY. — In a “passing-off” case it 
is well-settled that fraud is not a necessary 
element of the right of action. 1928 Mad. 
759=54 M.L.J. 644; 59 Bom. 373=1935 
Bom. 101. 

Right of concurrent user. — In order to 
establish a concurrent right to use a trade- 
mark it is essential for the defendant to 
prove prior user. 1930 Cal. 678. 

Defendant using his own name in busi- 
ness. — None can use a name if it leads the 
public to believe that the business carried 
on by him is the business of some other 
person with whom the name has been asso- 
ciated. The Court should not restrain a 
man from carrying on business in his own 
name simply because other people are do- 
ing the same and they will be injured by 
what he is doing. It must appear that the 
person who is carrying on the business in 
his own name is doing it in such a way as 
to pass-off his goods as the goods of some- 
hody else. A person carrying on business 
in his own name which also happeitcd to be 
the name of the plaintiff could not be re- 
trained from using his own name. 56 t-t-- 
709. also 1931 P.C. 15=61 

334 (P.C.). There is in principle no dis- 
tinction between a case in which the name 
of the use of which the complaint is made, 
is the name of the person carrying on the 
business and a case in which it 
both cases the law is clear that — nobod> has 
any right to represent his goods as the 
godds of somebody else ; ( 

Juice Co/s case, ( 1910 ) 83 L.T. 259; 
dazuay v. Benham, (18%) 

1931 Mad. 461 = 132 I.C. 650. 

Acquiescence in infrincement.—A man 
may be entitled to the i® 

use, as applied to his goods, » 
up But that right once exclusive. ma> in 

X eSurse of tiX 
Virtue of his either submitting 
ine other persons to appropriate it to thei 
use' The test must be whether the use of 
ii by ^her persons is still .calculated to de- 
ceive ?he public, whether It may still have 
the effect of inducing the public to bu> 
goodrnot made by the original owner of 
trade-mark as if they were his goods. 
If the mark has come to be so public and in 
such universal use that nobody can be de- 
ceived by the use of it, and can be induced 
from the use of it to believe that he is buy- 
ing the goods of the original trader, how- 
ever hard to some extent it may appear on 
frade vet practically^ as tlic right to a 
Jrfde-mark U simply a right to prevent the 
trade from being cheated by the other per 
son's goods being sold as his goods through 
the fraudulent use to the trade-mark, the 


right to the trade-mark must be gone. 173 
I.C. 224=10 R.R. 323=1937 Rang. 490. 

(As to the effect of acquiescence, see also 
1934 Rang. 297; 1923 Rang. 114; 1930 Cal. 
678. In a suit for infringement of trade- 
mark if the defendants prove that the plain- 
tiff stood by knowingly and let them build 
up an important trade until it had become 
necessary to crush it, then the plaintiffs 
would be estopped by their acquiescence. 
1939 Rang. L. R. 18=181 I.C. 792=12 R. 
R. 489=1939 Rang. 98. Where the owner 
of a trade-mark stands by and allows a 
number of different people to copy his 
mark he loses his right in it by reason of 
the fact that the mark has become common 
to the trade, but the owner of a trade- 
mark cannot be said to have thrown his 
mark open to the trade generally by ac- 
quiescing in one other person or firm using 
it. 12 Rang. 534=152 I.C. 855=1934 
Rang. 297. It is of the essence of acquies- 
cence, as a defence to an action for passing- 
off, that the party acquiescing should have 
been aware of the violation of his legal 
rights and the defendant should either have 
been ignorant of the plaintiff’s rights or de- 
luded by plaintiff’s representation into 
thinking that his wrongful act was assented 
to by the plaintiff. Where the defendant 
was aware of the real legal position and yet 
deliberately put on the market the spurious 
goods, there is no room for the doctrine of 
acquiescence to operate in his favour. 10 
Rang. 133=1932 Rang. 114. In a case of 
infringement of trade-mark it is not incum- 
bent on the owner to prosecute every in- 
fringer tliough the latter might be a man of 
straw and might be willing to give an un- 
dertaking not to infringe in future. The 
mere fact of his omission to prosecute will 
not deprive him of his right to an injunc- 
tion at a later date. If the defendant 
pleads acquiescence he must show that the 
party acquiesced was aware of and did by 
words and conduct represent that he assent- 
ed to the violation of his rights. 1930 Cal. 
678. 

Infringement — Waiver. — In the case of 
piracy of a trade-mark the person who is 
entitled to the mark must be guided by 
reason and good sense. It may not be 
worthwhile to spend money on every man 
of straw who comes in his way and the per- 
son might not forthwith prosecute the in- 
fringer or might not take any step on the 
infringer giving an undertaking not to vio- 
late the right in future ; the mere fact of 
his omission to prosecute in earlier cases 
docs not in any way deprive the person of 
his right to an injunction suit. iRozvland 
v. Michell. 14 R. P. C. 43, Ref.) 1930 
Cal. 678. 

Defence — Delay. — Delay is not by itself 
fatal to an action for passing-off. It can 
only serve as a basis for an inference of 
acquiescence which, however, is a question 
of fact. But where an infringement takes 
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place in Burma of the rights of a firm with 
its head office at Paris, it is but reasonable 
that some time should elapse before the 
local representative can advise the head 
office about the facts and the latter can in- 
struct him to file a suit. 10 Rang, 133= 
1932 Rang. 114 . See also 132 I.C. 650 = 
1931 Mad. 461. Delay will in itself, quite 
apart from acquiescence, be a bar to a suit, 
but only if such delay has caused a change 
in the subject-matter of the action or brought 
about a state of things where justice can- 
not be done. 1939 Rang. L. R. 18=1939 
Rang. 98. Mere delay, apart from acquies- 
cence will not disentitle the plaintiff to the 
grant of an injunction to restrain the de- 
fendant from passing-off his goods as those 
of the plaintiff. (13 Rep. Pat. Cas. 457; 
(1878) 9 Ch.D. 176, Ref.) 1931 M.W. 
N. 311 = 1931 Mad. 461. Delay simpliciier 
may be no defence to a suit for infringe- 
ment of a trade-mark or a trade-name, but 
where a trader allows a rival trader^ to ex- 
pend money over a considerable period in 
building up a business with the aid of a 
mark similar to his own, he will not be al- 
lowed to stop his rival's business. ^Vhat 
amounts to acquiescence must depend on 
the circumstances of each case. 52 L. W. 
745=1940 M.W.N. 1157=1. L.R. (1?41) 
Mad. 300=(1940) 2 M. D. J. 793=1941 
Mad. 31. 

Suit for declaration — Exclusive right 
TO MARK. — Every one has the right to use 
any kind of trade-mark he 

he does not infringe the right of others al- 
ready acquired. Hence where » l^lamtiff 
docs not make out a case that the right to 
the use of a certain trade-mark 1 ^ the ex 
elusive right of property ^efse 

r ;Sfef ^S?cll?e^^ tha? thi ^SiffTas goi 

The right to use that trade-mark cannot be 

Irlntid (6 Rang. 291. Rel.) 55 All. /02 
1933 A L.J. 1541 = 1933 All. 495. 

Infringement— Remedy— Not 

has a discretion in viesv of- the 
cumstances of a particular case, e g., “ “jere 
exists a bona fide dispute as to the right to 
usf a ?rade-mark, or where there has been 
undue delay in commencing 

ceedings, to stay its own, i^a 

the complainant to establish his rights m a 
Civil Court, it is nowhere laid down by the 
legislature that an aggrieved person should 
seek his remedy in a Civd Court 
a Criminal Court. 7 O.W.N. 598— 

^BoTH^civii. AND cnlMlNAl..-It is nowhere 
laid down by the legislature that under no 
circumstances could a dispute . 

the infringement of a trade-mark be e^ter 
tained by a Criminal Court and that it should 
always be adjudicated upon by a Livii 
Cour't The only thing which can be said 

Is that the Criminal Court maj, . 

-yf the peculiar circumstances of a particu- 


* 

lar case, stay its own hands and direct the 
complainant to establish his right in Civil 
Court; (32 Cal. 431, Ref. to.) 108 I.C. 
607=9 A.I.Cr.R. 406=29 Cr.L.J. 425=9 
Lah. 491=29 P.L.R. 610=1928 Lah. 186. 
Before this Act, as there was no Act giving 
a right of property in trade-marks by regis- 
tration, the only right of action a trader or 
manufacturer had was the common law 
right of action which entitled him to an in- 
junction restraining the use of a trade-mark 
belonging to himself if such use was cal- 
culated to pass-off the defendant’s goods as 
the goods of the plaintiff. 93 I.C. 857= 
50 Bom. 402=28 Bom. L. R. 243=1926 
Bom. 200. 

Infringement — Standard of comparison 
— Not that of experts but that of ;rHE xay 
PUBLIC. — For the purpose of establishing a 
case of infringement it is not necessary to 
show that there has been the use of a f«ark 
in all respects corresponding with that which 
another person has acquired an exclusive 
right to use. But if the resemblance is 
such as not only to show an intention to de- 
ceive but also such as to be likely to make 
unwary purchasers suppose that they are 
purchasing the article sold by the party to 
whom the right to use the trade-mark be- 
longs. Therefore the standard of compa- 
rison is 'not that of the experts, but it is 
that of the lay public, of the unwary pur- 
chaser. iWortherspoon w. hn 

R. 5 H.L. 508 Rel. on.) 34 C.W.N. 339 
1=51 C.L.J. 477=1930 Cal. 274. 

Misleading to incautious purchasers. — 
No trader has a right Jo use a trade-mark 
so nearly resembling that of another trader 
as to be calculated to mislead incautious 
purchasers. The use of such a trade-mark 
may be restricted by injunction, although no 
purchaser has actually been misled, for the 
very life of a trade-mark depends upon the 
promptitude with which it is vindicated. 
The Judge has to make up his mind as to 
whether on the facts before him he thinks 
it probable that purchasers would be de- 
ceived by the similarity of the marks and 
general get up of the two sets of goods and 
it is not a matter for witnesses to say. 110 
I C 312=52 Bom. 228=30 Bom. L.R. 514 
= 1928 Bom. 227. In a suit for infringe- 
ment of trade-mark, it is not necessary to 
prove that any one has been actually de- 
ceived. It is enough to prove that he is 
likely to be deceived. (34 Cal. 495, 24 Cal. 
364, Rel. ; 65 P.R. 1902, Dist.) The Court 
has to see whether the device used by the 
deft is such a colourable imitation of the 
plaintiff’s mark as would be calculated to 
deceive incautious, ignorant or unwary pur- 
chasers. (34 Cal. 495; 7 Bom. 584, Foil.) 

97 P.R. 1913=15 I.C. 116. 

Similarity of marks — Differences in 
G irr UP. — It is not an answer to the claim 
of a trader who established the right a 
trade-mark ie.g,, a device or a fancy word) 

to say that, apart from the rtJ^l 

word, the labels or containers of the nva 
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trade are very different from those of the 
trade-mark owner. But the differences in 
get-up are not immaterial for, they must in- 
evitably form an element in considering the 
question of probability of deception by the 
use of the mark. 67 I. A. 212=1. L.R. 
(1940) A. 446=44 C.'W.N. 737=1940 P. 
C. 86=(1940) 2 M.L.J. 151 (P.C.). 

Comparison of marks side by side — If 

PROPER TEST. — The tcst of comparison of the 
marks side by side is not a sound one, since 
a purchaser will seldom have the two marks 
actually before him when he makes his 
purchase; the marks with many differences 
may yet have an element of similarity 
which will cause deception, more especially 
if the goods are in practice asked for by 
a name which denotes the mark or the de- 
vice on it. 67 I. A. 212=1. L.R. (1940) A. 
446=1940 P.C. 86=(1940) 2 M.L.J. 151 
(P.C.). The defendant company — Orien- 
tal Assurance Company could not be called 
“Oriental" without regard to the other older 
companies, merely because it was dealing 
with the Orient. The name of the deft, 
company was so similar to the name of 
plaintiff company as to mislead people and 
there was real danger of the plaintiff suffer- 
ing irreparable loss. A temporary injunc- 
tion should therefore be issued. 21 I. C. 
258=40 Cal. 570. 

Probable effect ue*on the ultimate 
CONSUMER. — No man is entitled to repre- 
sent his goods as being the goods of ano- 
ther man ; and no man is perrnitted to use 
any mark, sign or symbol device or other 
means whereby, without making a direct 
false representation himself to a purchaser 
who purchases from him, he enables such 
purchaser to tell a lie, or to make a^ false 
representation to somebody else who is the 
ultimate customer. (Singer Manufactur- 
ing Co. v. L.oog (1888) 18 Ch.D. 412, Rel. 
on.) 1927 Rang. 49. If the goods of a 
manufacturer have, from the mark O*" 
vice he has used, become known m the 
market by a particular name, the adoption 
by a rival trader of any mark which 
cause his goods to bear the same name 
the market, may be as much a 


will 
in 

violation of 

the rights of that rival as the actual copy 
of his device. [Seixo v. 

(1865) 1 Ch. 192, Rel. on; 6 Mad. 108; 9 
L.B.R. 31, Ref.J 1927 Rang. 49. 

The law relating to this subject may be 

stated in a few propositions ; 

(1) It is unlawful for a trader to pass-off 
his goods as the goods of another. _ 

(2) Even if this is done innocently it will 

be restrained. . • r 

(3) /4 fortiori, if done designedly, for 

that is a fraud. . 

(4) Although the first purchaser is not 
deceived, nevertheless if the article is so 
delivered to him as to be calculated to de- 
ceive a purchaser from him, that is illegal. 

It is the probable effect upon the ulti- 


mate customer the lowest buyer on the 
scale, which must be most closely consider- 
\ Powell V. Birtningfiani, (1896) 2 

Ch. 79, Foil.] It is not necessary to prove 
actual instances of deception. The fact 
that the defendants’ goods are sold at a 
lower price than the plaintiffs cannot mili- 
tate against confusion. On the other 
hand, it indubitably increases chance of 
confusion in the districts where persons of 
the illiterate public who have no actual 
knowledge of the original ownership of the 
goods are the largest class of buyers. In 
a country like Burma it is the pictorial re- 
semblance which confuses more than any- 
thing else. If one trader adopts the same 
symbol as another, even if he multiplies the 
number of the symbols, as long as he docs 
not qualify them by the addition of another 
different symbol or symbols, he is bound to 
confuse. The writing on the label matters 
not at all to the country people. 99 I C 
727=4 Rang. 381 = 1927 Rang. 49. See 

also 6 Rang. 221 = 1928 Rang. 210; 1939 

Cal. 466; 1938 Sind 38; 1941 Lah. 262. 

Intention to deceive — Inference — Close 
similarity. — Fraud is to be presumed where 
the similarity is close and remains unex- 
plained. An intention to deceive may be 
inferred from the circumstances of the case, 
though no case of actual deception is proved! 
173 I.C. 930=1938 Sind 38. 

Similarity — Province of Judge — Points 
TO BE considered. — While the Judge must 
not surrender his own independent judgment 
to any witness whatsoever, he must at the 
same time, in order to arrive at the proper 
conclusion, not disregard the evidence ad- 
duced in the particular case before him. In 
finding out the amount of resemblance, not 
only must one look at the distinguishing 
features, x.e., dissimilarities, but one must 
look at the whole and not parts and then 
come to a decision, , Each resemblance must 
not be taken by itself and a conclusion is 
not to be based thereon. The Court must 
look not only to the resemblance between 
the two names but also as to the get-up as 
i whole, and while not disregarding the 
parts which are common to the trade must 
try to find out whether plaintiff has made 
out a case showing that the defendant’s 
goods are like the plaintiffs by reason of 
something peculiar to the plaintiff and by 
reason of the defendant having adopted some 
mark or devise or label or something of 
that kind which distinguishes the plaintiff’s 
goods which have, like tliose goods, the 
features common to the trade. 84 1. C. 
10^=40 C.L.J, 230=1925 Cal. 220. 

Colourable variation — What is No 

general rule. — In the case of an infringe- 
ment of trade-mark no general rule can be 
laid down as to what is or is not a mere 
colourable variation. Standards differ and 
education is one of the factors. All that 
can_ be done is to ascertain in every case 
as it occurs whether there is such a resem- 
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Mance as to deceive a Purchaser usMng ordi- 
nary caution. (11 

All 02 — 24 A L.T. 975=1927 All. 31. See 
alh 17 Pat.L.T. 667: 1937 Nag. 158; 1939 
Rang. 98. 

Colourable imitation — Facts to be con- 
sidered.— It is a question of fact in every 
case tvhether the defendant’s mark xs 

not a colourable imitation of the plaintiff s 
mark. The surrounding circumstances of 
each case will have to be considered, it is 
not only necessary to look at the difference 
or at the resemblance between two 
marks, but it is necessary to compare the 
two marks as a whole and then come to a 
decision. 173 I.C. 930=1938 Sind 3^ 
Plaintiffs were importing matches 
Sweden of < 3 ‘fferent brandy and 

Stars,” “One Star,” 

‘‘'Twrt Stars The defendants also at the 

time but a iittle later tried to 

the market matches with label of five rea 

stars . Plaintiffs claimed a 

n« 5 ine a star or stars on matches. Held, 

that the plaintiffs were e^itled 

of “ThreeStar” and J.W-T. Star lao 

as would justify any other 

competitor in Burma from a colourable im 

tation of either a 1 

could not have a right to ^^tram a 

sundry from using design foi 

which any number of stars w a ^ p^ging. 

mark. (_Engltsli ^221 = 1928 Rang. 

381. Reversed.) 6 Rang. 221 — 

Tf is true that 
Colour from anywhere 

a person is wrapper, a corn- 

even from a fompetito PlJ lettering 

bination of colours artistic form of 

which would the^colour combination 

his wrapper., tiut “’c ^ for an honest 

and the nit be made an instru- 

purpose and seeing the colouring 

ment whereby j ^o believe that the 

f^^tatlV^lrodf ml thisr of the competi- 
193^0 Bang. 326. _ ^^ere 

Infringement— Bumen OF trade- 

the action for the .g action, in 

mark is m ®tibstance actual confusion, 

■ thp absence of e'^tdence ot actu 
a strong case must be made to^jus 

r/lls <P.c;" x/th^accuFed^paseea h. -n 

own goods the latter rnu t p accused 

tation of bis go^ds. Bin ^ ^^o^s 

puts the name need not prove the 

of the accused the other need n 

reputation. Mere ^.^ark : a definite 

goods can be a ?ood trade ma validnc 

fmoufit of time is I- C- 

! 65 =“i.J- 277^ When the plaintiffs 


prove that the mark is a colourable imita- 
tion the burden of showing how the defend- 
ants came to adopt it is on the defendants. 
57 Mad. 600=39 L.W. 319=1934 Mad. 211 
=66 M.L.J. 440. Where in a suit by a 
company dealing in cloth against another 
company, also dealing in cloth, for an in- 
junction restraining the latter from using 
a particular figure or mark on the goods on 
the ground that it would be calculated to 
cause any goods belonging to the defend- 
ant company to be taken as plaintifFs goods, 
no evidence is adduced to prove that any 
person has been deceived in the manner 
suggested by the plaintiffs, it being a 9?^ 
timet action, the burden lies on the plamtifxs 
to satisfy the Court that an injunction should 
be granted to them at that stage upon the 
ground that unwary purchasers of goods who 
had not seen the figure marked on the plain- 
tiff’s goods might be reasonably led to think, 
when offered goods of the defendants with 
their figure on it, that ‘bey were ob'mn.ng the 
plaintiff's goods. 162 I.C. 765=1936 R. 193. 
^ Evidence of actual deception not ne^- 
SARY.— In order to get an injunction it is 
not necessary to prove that any one had in 
fact been deceived but that it is enough it 
the defendant’s trade-mark bears such a 
resemblance to that of the plaintiffs as to be 
calculated to mislead incautious purchasers. 

57 Mad 600=39 L.W. 319=19^ 

=66 M.L.J. 440. In cases of infringe- 
ment of trade-marks, the plamUff need not 
Slow that defendant’s colourable imitation 
If plaintiff’s mark did actually , deceive any 
person or persons. Where it i® ^lear that 

traders in rosewater used of 

pore rose-water,” as descriptive 
a good kind of such water. Held, that 
people buying such goods do not set any 

particular value npon their coming from the 

particular place to which they ^re ascriDed 

and such misdescriptions not 

lated to deceive any one not d^.sc^mle 

otL?wi'se“hall obUinid. 30 I.C. 633=8 
■Rnr L T 113. A trade-mark or a name 
Bur.L. 1. turis but the Court 

may become pu&r evidence, which 

would req conclifsively that the mark had 

SO public tLt nobody could be 
come could be in- 

^rom the use of it to believe that he 

^^^^hnvinir the goods of the original trader. 

?0 Bom . 'W2=28® Bom . L . R . 243= 1926 Bom . 

200 It does not matter that the infringer s 

e^ds are of a different and inferior class. 

It is not necessary to proye 

tion, only that the act of 

ralculated to deceive; , and where there is 
deliberate imitation of a trade-mark the b 
den of proof is on the imitator. It « suffi- 
cient if the plaintiff shows that the 
Int has put into the hands of an, unscrupu- 
lous retailer the means of deceiving th 
ultimate purchasers. If there is any 

of damages, the Plaintiff ®"^*}t^until^bc 
tection at once and need not wait urn i 
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position gets worse, and an injunction can 
at once be granted. 41 Bom.L.R. 182= 
1939 Bom. 118. When once the intent to 
deceive is established it is only a short step 
to proving that the intent has been success- 
ful, but still it is a step, even though it be 
a short step. Whether the get-up of a 
particular article is calculated to deceive 
depends upon the circumstances prevailing 
in respect of the particular article in ques- 
tion. 1930 Rang. 326. 

Evidence — Similarity. — In case of in- 
fringement of trade-mark it is the function 
of the Judge to say whether two designs 
are similar and not for a witness to express 
an opinion on the point. 49 All. 92=24 A. 
L.J. 975=1927 All. 81. The Court is jus- 
tified in acting on its own comparison of 
exhibits before it. 57 Mad. 600=39 L.W. 
319=1934 Mad. 211=66 M.L.J. 440. 

Expert opinion — Admissibility. — The 
expert opinion of persons well acquainted 
with the trade as to whether an alleged re- 
semblance between the contrasted marks is 
or is not calculated to deceive tlie unwary, 
is inadmissible, and in the absence of an 3 ' 
direct evidence that the iinwarys have been 
deceived, it is for the Court and the Court 
alone to decide whether there is a possibility 
of deception. 43 P.L.R. 269=1941 Lah. 
262. In deciding whether one get-up is 
similar to another or is calculated to deceive 
purchasers into believing that they are 
purchasing the article of the other, one 
must remember the class of persons who 
are purchasers of the article in question. 
While the Judge must not surrender his 
own independent judgment to any witness 
whatsoever, he must, at the same time, in 
order to arrive at a proper conclusion, not 
disregard the evidence adduced in the parti- 
cular case before him. (1925 Cal. 220, 
Foil.) 95 I.C. 667=43 C.L.J. 405=1926 
Cal. 837. 

Suit for — Defence to — Efforts to 

tJUA^ AGAINST DECEPTION. — If the use of a 
particular name has become associated with 
the goods of the plaintiff and the same 
name used by the defendants is calculated 
to deceive, the plaintiffs, are entitled to pro- 
tection and it is no answer for the defend- 
ants to say that special efforts are made to 
guard against deception in actual fact. 38 
C.W.N. 265=1934 Cal. 600. 

ftl'IT FOR INJUNCTION' POINTS TO DE CO.V- 

kidered. — The fundamental priiiciple is that 
a person shall not trade under a name so 
closely resembling that of the plaintiff as 
to be mistaken for it by the public. The 
<luestioii to be determined in cases of this 
deserijition is whether there is such a eimi- 
larity betwe^-n the two names as that the 
one is in the ordinary course of human 
affairs likely to bo confounded with the 
other. It is not necessary to j>rove that the 
defendants in taking the name complained 
of by the plaintiffs had any fraudulent 


intent. It is enough if the plaintiffs prove 
tliat the act of defendants in assuming the 
name complained of, is an injury to the 
plaintiff ’a rights. There is no question in 
such cusea aa' property or monopoly in the 
name. The principle upou which the cases 
on this subject proceed is not that there is 
pioi>crty in the word, but that it is a fraud 
on a person who has established a trade and 
carries it on under a given name, by some 
other person who assumes the same name or 
the same name with a slight alteration in 
such a way a.s to induce persons to deal with 
liirn ill the belief that they are dealing >vitU 
the iJerson who has given reputation to the 
name. The question in tliis- class of cases 
is not whether the intelligent section of the 
public is likely to be deceived but whether 
the public at large is likely to be deceived. 
24 Boni.L».B. 1181=1923 Bom. 119. See 
also 57 A. 610. The general rule is 
that the plaintiffs, whose goods have acquir- 
ed a rej>utation in the market through a 
trade-niurk or name with which their goods 
have become associated, have a right to 
ro.sliain the defendant from using a trade- 
in. irk or name whicli iv Identical with or 
similar to that of the plaintiffs, and such 
iighl eiiteuds not only to t.he particular 
sold by the plaintiffs, but also to cog- 
nate ehis--<es of goods, provided the cumu- 
lative effect of the similarity of the mark, 
the commercial connection between the plain- 
tiff’s goods and those of the defendant and 
bunounding circumstances is such as to lead 
the unwary customers to mistake the defen- 
dant *.s goods for those of the plaintiffs. 57 
A. 610=19v/ A. 7. It is difficult to define 
exactly over wliat area repute of an article 
should c.xtcnd before it can bo held that the 
said repute is locally universal. Where it 
was louud that many consumers local and 
mofussil were likely to be misled. Held, 
that an injunction should be granted. In 
this country industry is not fully developed 
;in<l the art of advertisement is' in its in- 
fr.ncy so that the repute of any article will 
i-ot t -i-sily be spread over a wide area. 1930 
I,uh. 09. Mc'ie proof that the trade-mark 
of one manufacturer has been appropriated 
l-y anotlicr is cnougli to entitle the person 
..ggnovod for injunction to restrain its use 
n»3U Cal. fi7«. Where the evidence is 
.liutc batislnctury to show that plaintiff’s 
cloth was associated with the name of 

1 ' device would 

H be palmed off 

as tlimr cloth which was the cloth of another 

manu acturer injunction should bo granted: 

and the lucre fact that if looked properly the 
deie.idant s trade-mark was not lotus but 
a ro-o would make no difference if the whole 
get up oi the one was like tlie whole get-up 
the other. 51 All. 182=56 I 


1 = 1929 
C.). A 


282 (p. 


I'C. 11=56 M.L.jT 

I • .1 right to put up 

Ins goods for sale as the goods of a riva^ 
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trader, and he cannot be allowed to use 
names, marks, letters or other indicia by 
which he may induce purchasers to believe 
that the goods he is selling ar-e the manu- 
facture of another person ; Whatever be 
the particular mode adopted by him, if the 
trade-mark is a work or device never in use 
before and meaningless, except as indicat- 
ing by him the goods in connection with 
which it is used were made, there can be 
no conceivable legitimate use of it by 
another person, his only object in employ- 
ing it in connexion with goods of his manu- 
facture being to deceive. Mere proof that 
the trade-mark of one manufacture has been 
thus appi'opriated by another is enough to 
entitle the person aggrieved for injunction 
to restrain its use. In the case of a trade- 
mark thus identified with a particular manu- 
factory the rights of the person whose trade- 
mark it was would not differ substantially 
from those which would exist if it were 
strictly speaking his property. lEedd<iwaij 
V. Barham, (1896) A.C. 190, applied.J 
1930 Cal. 678. 

Fraudulent miseepresentation not 
necessary. — The parties who were dealing 
in condensed milk used labels having device 
of a cow. The plaintiff ’s label had ‘Dan- 
cow^ imprinted on it while the defendant 
used a similar label with the word *cow*. 
They were alike in several respects, though 
there were minor points of difference also . 
The plaintiff having sued for an injunction 
in respect of the trade-mark, he^d, that an 
injunction should be issued . A f raudu en ^ 
misrepresentation is not an essential logr 

dient for the issue of an 

Whether the plaintiff’s goods are identifleU 

with the device used depends on i 
deuce. 26 S.L.B. 51=1932 Smd 84. See 

also 1939 Cal. 466. - 

Interlocutory injunction— Grant or 
Where in a suit based on an 
frineement of a trade-mark on cotton 
spoofr the plaintiffs pray for an interlocu- 
tory injunction restraining "the defendants 
from selling cotton spools which are similar 
STppearalee to those sold by the plaintiffs, 
but there is no evidence of any actual <^ses 
in which the defendants’ cotton has been 
sold to persons desiring to purchase the 
plaintiffs’ cotton or of eases where illiterate 
customers have been misled by the defen- 
dants’ design into thinking that they were 
buying plaintiffs’ cotton, no interlocutory 
iniunction should be granted simply because 
the tivo spools have vai’ious features in co - 
mon. 177 I.C. 473=1938 Cal. 458. The 
essence of an application for an in ^ 

tor 3 ' injunction is that it should 
with promptness. Improper delay ^ § 

it does not amount to acquiescence may de 
prive a plaintiff of hie right to 9“^ ® 
remedy. Injunction may be refused on ac- 


count of delay in a case of infringement of 
trade-mlark. 26 S.Ii.R. 335=139 I.C. 
490 . Where in a suit for injxmction 
and other reUefa for infringement of 
trade-mark by the defendants the plam- 
iff prays for an injunction the Court has to 
see on which side the balance of convenience 
lies assuming that the infringement exists. 
Wliere the loss to the defendants by the 
erant of injunction cannot be remedied if 
plaintiff fails, but tlie plaintiff ’s interest can 
be otherwise safeguarded, the injunction 
should be refused. 1933 Lah. 1046. 

Eight of suit of manufacturer and of 
IMPORTER. — A manufacturer of goods wUh 
a particular mark in England, who imports 
them to a dealer in India, has no cause or 
action against an infringer or a person who 
uses a colourable imitation of the mark, m 
the absence of any evidence of any ^^eputa- 
rion in him so far as India is concerned. But 
the importer may acquire the right to the 
exclusive use of a trade-mark. A merchant 
who sells particular goods under P^rticul^ 
trade-mark is entitled to protection for that 
mark if he can show that it is 
the market with the goods which he sel^, 
because the law wiU not permit a person to 
pass off his goods as those of another It 
matters not whether the merchant has the 
ffoods made for him abroad or whether he 
Ls them made for him within the country. 
The fact that the manufacturer or supplier 
of the goods has also acquired a reputation 
L connection with it in another coimtry does 
not affect him. If the manufacturer has 

never used the mark in 

the merchant or importer to adopt it for hm 
business in India, and when he does so with 
the full consent of the manufacturer, ne ac 

quires a right to the mark 
R (1938) Mad. 466=46 L.W. 635 — 1938 
Mad. 1=(1938) 2 M.L.J. 651. See also 
1924 Raug. 333. A manufacturer of goods 
bearine a particular mark or name, who 
merely manufactures them m England for a 
trader in India and sends them on to the 
trader in India, but who does not himself 
sell those goods in India cannot be said to 
acquire any right at aU m India in the trade 
mark or trade name. But the importer of 
the goods who is associated with them and 
has sold them for a considerable period with 
the particular mark, and who has sole 
rights to the us© of the particular 
mark in India gets proprietary rights 
in the trade-mark by user and i© en- 
titled to sue for injunction against a per- 
son infringing the same. 1937 M.W.N. 
271 . The protection which the law afford© 
to traders using a trade-mark in India would 
be seriously diminished if immunity from 
action were secured to rival trader© who 
having brought goods into the market wiW 
the same mark were able to prove that m 
some quarter of the globe some other trader 
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bad been in the habit of using the mark for 
a period longer than that alleged by the 
plaintiff. (24 Mad. 163; 35 Som. 425; 13 
Oal. 82, Bef.) 2 Rang. 278=1924 Rang. 333. 

Aqkncy, representation as to. — Attempts 
to deceive unwary purchasers by false repre- 
sentations by the use of devices may be made 
in different forms and it is a question of 
fact in each case whether there is a false re- 
presentation or not. A dealer may not re- 
present co-ntrary to fact tluit he is an agent 
for a manufacturer and use the real agent's 
label or design. (Tn.junction issued.) 26 
S.D.R.. 287=1932 Sind. 222. 

Injunction decree, for&£ or. — In a suit 
for an injunction for infringement of trade- 
mark, the injunction was ordered in the 
following form: “that the defendant, his 
servnts, and agents be restrained from sell- 
ing or offering for sal-e . . bearing 

labels . . . in a form calculated or 

intended to pass off or to enable others to 
pass off his goods as and for the goods of 
the plaintiff. 1930 Cal. 678. See also 1937 
Cal. 528. 

Damages — Mode of assessment. — If the 
plaintiff can establish that his sales decreas- 
ed after the defendant started to use his 
trade-mark, he is entitled to the loss of pro- 
fits resulting therefrom . If he can show 
that the average increase of the trade did 
not continue after that date he is entitled 
to the loss of profits on such average in- 
crease of sales. 176 T.C. 348=1937 Cal. 
528. In suits for infringement of 
trade-mark, damages would deepnd upon 
the reduction in the sale of plain- 
tiff's goods and consequent reduction 

in his profits owing to the defendant's 
action . A fall in the actual price of the 
imported goods of the plaintiff can never 
niean an equal fall in his profits. 188 I.C. 
462. In a trade-mark case, the plaintiff is 
entitled, if he succeeds in getting an injunc- 
tion, either to claim the damage sustained 
from the defendant's wrongful act or the 
profits which the defendant might have made 
by his wrongful act. The comp'itation in 
the two cases* is not the same. The proper 
waj' to approach the question as to how much 
damage the plaintiff had suffered by reason 
‘’f the infringement of their mark by the 
defendants is to ascertain what profit the 
plaintiffs would have made if the offending 
Hrtiele.s had not >>cen »»pon the market and 
the best evidence in support of such a claim 
is evidence of any loss of trade that the 
plaintiffs had suffered during the period in 
which the defendants were importing goods 
with the infringing mark on them. fSl 
A. 182 (P.C.), Ref.] 10 Rang. 85=1932 
Rang. 86. There is no ent and dry rule 
which can be laid down by a Court of law 
for the estimation of damages in a case of 
i«rf ringement of trade-mark. But instead 
of making a spectilative assumption of sales* 


by defendant by trusting to their own goods 
without the misleading trade-mark, th-e safer' 
basis would be to calculate on the falling- 
off in plaintiff's trade which came in after 
the pirated mark was introduced on the 
market. 51 All. 182=31 Bom.Li'.R. 285= 
56 I. A. 1=1929 P.C. 11=66 M.L.J, 282 
(P.C.). In the ca.se of infringement of a 
trade-mark the profits made by the defen- 
dant cannot always be a true criterion of 
damages awardable to a plaintiff. (English 
cases considered.) 49 All. 92=24 A.D.J. 
975=1927 All. 81. Damages are in every 
case proportioned to the injury done. 49 
All. 92=24 A.D.J. 975=1927 All. 81. 
When a registered trade-mark or design is 
innocently infringed, the owner of the 
trade-mark or design is not entitled to an 
account of profits or an inquiry as to profits 
unless the offender continues to infringe 
after notice of the owner’s rights, though 
he is entitled to an injuncion against the 
offender. When the offender himself who 
lias innocently infringed offers to pay the 
profits made by him by the sale of the 
offending goods, and the plaintiff is unable 
to prove any damage sustained by him by 
reason of the infringement of his rights in 
the trade-mark or design, he is not entitled 
at all to an order for inquiry as to the pro- 
fits made by the defendant by the sale of 
the goods bearing the plaintiff's trade-mark 
or design. 182 I.C. 577=41 Bom.D.B. 
290=1939 Bom. 198. 

See. 20 (2): Passing-off action — Es- 
sentials OF. — The gist of a passing-off 
action is deceit; for ^'passing off'' is one of 
the ways by which goods of one trader are 
sold by another in a manner calculated to 
deceive the purchaser into thinking that they 
are the goods of the former. There must 
be a reasonable probability of deception. 
There can be no such probability when the 
goods manufactured by the defendant have 
neither been manufactured nor sold by the 
plaintiff before. There is no infringement 
in such a case. 59 Bom. 373=36 Bom.D. 

R. 1165=1935 Bom. 101. If the goods of 
a manufacturer, from the mark or device be 
has used, have become known in the market 
by a particular name the adoption by a rival 
trader of any m.^rk which will cause hia 
goods to bear the same name in the market 
may be as much an invasion of right of 
that rival as the actual copy of his device. 
(Seixo V. Proveerndr, L . R . 1 CIi . D 192, 

Foil.) 99 T.C. 3.83=49 All. 92=24 A.D. 

.T. 97.8=1927 All. 81. In Fngland, the 

registration of a trade-mark constitutes proof 
of title, and an action for infringement is 
iinly associated with an infringement of a 
registered trademark. A condition prece- 
dent to an action for infringement is regis- 
tration. In this rountrj- we have no such 
system of registration and the remedy 
• of the aggrieved trader lies in a 
"passing off'* action. The basis of a 
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“passing off” action is a false representa- 
tion. The plaintiff has to show that th« 
act of the defendant complained of is calcu- 
lated to lead to the passing off of the de- 
fendants" goods for those of the 
and it does not depend on whether the latter 
has acquired any right of property in the 
clevic.8 under which he sells his good^ 

Rang. 534=152 I.C. 855=1834 Bang. 
297- (Law before the passing of tms Act) . 

Passing off — hat constitutes • In . 

considering whether defendant’s mark is 
calculated to lead the purchasing public to 
believe that the goods bearing the defen- 
dant’s trade-mark arc the goods of the plain- 
tiff, one must approach the two marks' from 
a general aspect and see whether the defen- 
dants by having their mark upon the goods 
are representing them as plaintiff’s goods. 
The actual physical resemblance of the two 
marks is not the sole question for conside- 
ration. If the goods of a manufacturer 
have, from the mark or device he has used, 
become known in the market by a parti- 
cular name, the adoption by a rival trader 
of any mark which will cause his goods to 
bear the same name in the market may bo 
as much .a violation of the rights of fhat 
rival as the actual copy of his device. If 
may be that if they are placed side by side 
there are obvious differences; but if, oue 
having so seen the plaintiff’s mark dnd sepa- 
rately saw the defendant’s mark, gets the 
general impression that it is the same ' 

the defendant’s mark must be held to • e 
one which is. calculated to deceive tlie pun- 
lic; and it must be held that goods beanng 
the defendant’s mark are I'eprc^nted by tms 
as being the goods of the plaintiff. 19^/ 
M.W.N. 271. The basis of a 
action is in.iurious falsehood or a 
presentation by the defendant, 
be proved as a fact that the a 
tion was made. What 

prove in such a case is that the conduct o 
the defendant is such as is calculated o 
likely to pass off the defendant’s 
his ‘ Fraudulent intention is not necessary. 
Tt is sufficient to prove that the 
complained of is of such a nature that it 
is likely in the ordinary course of business 
to deceive the public. In considering 
whether deception i.s probable or not account 
lias to be taken not of expert purchasers but 
of the ordinary ignorant and unwary 
b.r.s of the public. The question really i3 
whether the defendant has or has not Know- 
ingly put into the hands of retail dealers- the 
iuc.a'ns of deceiving the ultimate pwrehasers. 
Tf there is anything so characteristic in tne 
got-up or appearance of the defendant 
oootla that it identifies those goods as tne 
iiierohandiso of the plaintiff, any deceptive 
adoption or imitation of that 
Hpi>earance or mark is enough. The our 


has to find that the get-up is a colourable 
imitation on the face of the goods sold bv, 
or belonging to, the defendant, and that, 
having regard to the surrounding circum- 
stances, it is such a colourable imitation 
that it is likely to deceive a casual unwary 
purchaser into the belief that in buying the 
defendants goods he is really buying the 
goods of the plaintiff. It is not necessary 
in such cases to show that there was any 
intention to deceive as a matter of fact. 
It is not necessary to prove that the de^n- 
dant not only had the intention to deceive 
but was actually deceiving bis customers. 
There is- no reason why the ordinary pre- 
sumption that a man intends the natural 
nnd ordinary consequences of his act cannot 
apply to passing off actions. « niere co^ 
parison is not sufficient, then the plamhff 
must prove that what, may he apparently 
innocent is really calculated to ^ 

such cases- motive becomes material, and the 
Court may well assume «^at if a jJ 

fraudulent, the steps which he himself 
thought sufficient would be likely to 
Ms obiect. I.I..B. a937) Bom. 85=38 

T3om 894=1936 Bom. 418. In a sm- 

for iniunetion in a passing off rel^t 

can only be granted on the ground that the 
defendant has done something which is- 
oulated to deceive. It is essential in a pas- 
sing off action to show that there has bee 
a false representation. It is not enoug i 
the Plaintiff to claim that he has adopted a 
device as a trade mark and that the defem 

dant has copied this « 

like it that deception is probable. ^^'7 

.^7ioio that he hai 'tised the morTc 
7 im on his goods or in connection with them 
aTd that the marl: has become assorted rn 
the minds of the public with hm goods. 
There must he user of the mark, because 
user no reputation can be acquired. 
^ •reputation has to be esiabitshed, but that 
does not mean that the ultimate purchaser 

- 4 . the actual name of the owner of 

?J,e *goods. It is sufficient if the .ultimate 
Lirchaser knows that goods beanng this 
mark have a reputation and that this mark 
denotes the ^oods which he ^shes to bu^ 
T T, R (1938) Mad. 466=46 L».W. 630 

=1938 Mad. 1=C1938) 2 M.L.J. 651. 

TKRT of tJN-WARY PURCHASER ABSOLUTE 

identity or articles not necessary. — It 
is bv no means necessary that there should 
t>e absolute identity between the articles 
of the plaintiff and the defendant, nor is the 
fact that the two articles when placed side 
hv side appear dissimilar to the Euroj^an 
eye of much consequence. The main test 
is that notwithstanding the dissimilaritie 
betiveen the two articles there is 
in the defendant’s article such character! 
features- as might reasonably lead ^ . 

wary purchaser buying the 
that he was buying the plaintiff s 
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For awarding damages to the plaintiff tlie 
extent of the sale of the defendant’s nrticUs 
is very material. {The Singer Manufac- 
turing Co. V. Loog. 18 Cb.D. 395; Seixo v. 
Provizendo, 1 Ch.A. 192, Rel. on.) 34 
I.C. 217=1931 Rang. 213. See also 
1931 Mad. 461; 1936 Bom. 418. 

POINT.S OF SIMILARITY AND NOT? DIFFE- 
B.ENOM — Question of efficacy irrelevant.— 
Where the defendant encased a medicine in 
such a way that it could be readily passed 
off so as to deceive the ordinary village cus- 
tomer into tlie belief that he was. purchas- 
ing the medicine of the plaintiff. He. i, 
that the plaintiff was entitled to an injunc- 
tion to restrain the defendant from selline 
the medicine in a way by which it could 
pass off as the medicine of the plaintiff - 
Whether the defendant’s medicine is an in-J- 
tation of the medicine of the plaintiff '9 J-® 
be decided from the points of similarity be- 
tween the two and not from the pom s o 
difference. Tf a medicine has not been 
proved to bo liarmful {ind it bxis a s* 

in the market for many days, the mere fact, 
that it is of an ordinary allop.ithic 
under a Sanskrit name and does not possess 
all the properties claimed for it, ’ 

bar the protection of law ’^h^h should be 
extended to it. 67 1.0^ 353=20 A. 

537=44 All. 608=1022 All. 178. As a 
matter of law it is not neccssa/y for tlm 
plaintiff in a passing-off action to prove ths 

the imitation is so similar and so 
there is hardly any difference joticeab.c 

between his goods and those of rho defen 
dant. Oases of exact imitation are ve X 
very rare. In most of the cases ^cs 

tion which the Couit 

wlicthor, bavinfj regard to all the ox „ 

iiig oircumstancc-s., the get up was 

a nature an rvas likely to deceive 

the ordinary course ifr’I 

belief that they were buying the plaintiff 

goods and that in fact " Cce 

iverc being passed off to them. 
should not be attached to the 

teristics, and little differences do not affect 

the ..csti^^wbicb^^e Cou.^has 

Sec^icd 

prolmbiUty of i^is^cadiog not e.Tpcrt^. or 
ptMSoius wlu. know the real facts, but ordp 
navy or unwarv customers, is the mischief 
to be guarded against. Non-dcception of 
niiddlenioti and vendors is immaterial. 173 
r 030—1938 Rind 38. See also I.L/.K. 
5i93!>; Eah. 131=41 P.L.R. 478=1938 
Lah 803. A colourable imitation is the 
tnost common form in which a trade mark or 


trade-name is infringed. The test is not 
whether a person after carefully and intclli- 
gentlv examining or studying the marks is 
not likely to be misled, but whether by tho 
general impression produced there is a pro- 
bability of its causing deception. There is 
no hard and fast rule which can be laid down 
as regards the amount or degree of resem- 
blance required in such cases. 14 Mys.L. 
J. 1=41 Mys-H.e.R. 110. 

Passing off— Use of same mark on 
other goods — Permissibility. — There can 
obviously be no monopoly in the use of the 
tirade-mark. A manufacturer of cigarettes 
under an undoubted trade-mark such, as an 
animal, or any other device, cannot legally 
object to the use of the identical mark on, 
say bats or soap, for the simple reason that 
purchasers of any of the latter kinds of 
goods could not reasonably suppose, even if 
they were well acquainted with the mark as 
used on cigarettes, that its use on hats or 
soap denoted that theSe goods were manu- 
factured or marketed by the cigarette 
manufacturer. 67 I. A. 212=T.L«.R. 

a940) A. 446=44 C.W.N. 737=1940 P. 
C. 86=(1940) 2 M.B.J. 151 (P.C.). 

Pas.sino off action — Evidence. — In an 
action for p.'issing off an infringement of 
trade-mark, it is essential for the success of 
the plaintiffs that they should establish by 
evidence that their goods are known by some 
name or description of such nature that tho 
u^e of the defendant's label will cause 
ncople to think that goods bearing that label 
are the goods of the plaintiff. 134 I.C. 657 
= 1931 P.C. 272 CT C.). In a case of 
infringement of trade-mark, the Court must 
exercise its own judgment from the impres- 
sion which it obtains from looking at the 
two products in (|Uestion. In a passing off 
acti 4 >D, proof of actual deception is not 
necessary. It is quite sufficient if tlie 
plaintiff ean prove the probability of decep- 
tion. 176 I.C. 597=1938 Rung. 99. In 
order to justify the C’ourt at a plaintiff’s in- 
stance from prohibiting the defendant-firm 
fi’om using its own name in all or any of its 
buMnoss transactions, it is essential for that 
plaintiff to establish by proper evidence two 
facts. He must prove that the words in the 
names of the firms are so alike that the latter 
will he taken as the same as or equivalent to 
the former. He must further prove that his 
firm name has aetjuired a secondary meaning, 
t.c., that the word, when applied to go^ds, 
means that the goods arc the good.s of the 
plaintiff, and no one else. 1931 P.C. 15 
(P.C.). The vital element is tho proba- 
bility oT deception. This may depend on a 
number of mutters as well as the question 
of similarity of the marks or of the got-up. 
Witnesses can be < alled to prov.' the circuni- 
.stnnccs and the place in which the artich-s 
are sold, the classes «>f persons who buy 
them, and whether they include persons who 
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are illiterate or ignorant or the reverse, the 
manner in which the public are accustomed 
to ask for the articles, and any other mat- 
ters which will assist the Court to decide 
whether deception is probable. Evidence of 
actual deception may be available and if 
available may be very valuable. There is 
no such person as an expert in human 
nature, and a witness cannot be called to say 
that it is likelv that purchasers of the goods 
will be deceived. This can only be a matter 
of opinion formed after the dispute has 
arisen and too often without any judicial 
consideration of the opposing contentions. 
67 I. A. 212=1. L.R. (1940) A. 446=44 
OWN 737=52 L.W. 25=42 Boin.I/.R. 
734=1940 A.L.J. 496=1940 P.C. H6 
= (1940) 2 M.L.J. 151 (P.C.). It is 

difficult where a name is descriptive of 
patented product to conceive that a manu- 
fftcturer could be held guilty of passing off, 
if he manufactured the goods in accordance 
with the expired patents, and the only simi- 
larity between the rival goods lay in the ap- 
pearance of the goods so manufactured and 
the application to them of the name by 
which the patented goods had been known. 
Tt is conceivable that in the case of a patent, 
long ago expired, the evidence might 
possihlv establish that the name had become 
distinctive of a particular manufacturer 
rather than descriptive of the goods, with 
the result that other manufacturers of the 
goods could be compelled to adopt some 
moans of effectively distinguishing their 
goods from those of the particular manu- 
facturer. Put difficult as such a case is to 
prove in the case of a descriptive word it 
must be additionally difficult in the 
where a w’ord is the name of goods as 
being descriptive of those goods. 

143 (P.C.). Before a case of passing off of a 

hook on the similarity of title '2^ 

can be proved, it must be shown a ^ 

public connect the title of the 

particular work written by 

Again as to get up, it must be s . .. 

p.articular style of is that 

indicates to the public that ® 

author »s. 42 C.W.N. 541 = 1938 Cal. 594. 

PARsiNo-orr AcnoT^— B itrdtcn or 

— Tn actions for passing-off m 
with trade-marks, the plaintiff has to !>rovc 
that his ffoods were known to the public by 
some distinct name, mark, badee, Pet-up or 
aiipeavance, and that the defendant s use or 
imitiition of the same is likely to ^mlead 
tl.e public into believing that the 
d.'i'it’s goods are those of the plaintiff- 
Tlioueli the actual length of time auring 
wliirli a trade-mark is used or empioved ^ 
not tin important element to be considere , 
the user or emplo>Tiient must have been lon„ 
enough to render probable the acquisition in 
the market of a reputation. 59 Bom. 373 


1=36 Bom.E.R. 1165=1935 Bom. 101. In 
an action for passing off, the plaintiff should 
in the first instance prove that the goods sold 
under their label and get-up were goods 
which had a reputation in the market as 
being goods manufactured or sold by them, 
of which the label and get-up was distinc- 
tive and well-known in the particular market 
and that the goods sold by the defendants 
were a colourable imitation of the label and 
get-up of the plaintiff's goods. 10 "Rang. 
133=1932 Bang. 114. A passing off 
action is, in essence, a suit in defence of the 
plaintiff’s right of property in the parti- 
cular name make or get-up he claims and in 
the goodwill attributed thereto . The plain- 
tiff in every case has to establish that he 
has indeed acquired for himself or as goods 
a sufficient reputation, under the mark, or 
under the name by which, in consequence of 
the use of that mark, his goods have come 
to be known, to entitle him to treat it as 
his own, and to be protected. 167 I.C. 
902. See also 1939 Rang.L.E. 18=1939 
Bang. 98. 

PAssiKO orr action — Injpnctlon — ^T>a- 
MAofis — I nnocent anp rRAUDTTPENT passtno 
off^A man has a right of property in the 
goodwill of his business, which he has cither 
built up or acquired. If any one 
feres with that right by passing off his 
goods as the former’s, the remedy is 
fble to him by way of injunction to 
the passing off even if the person so Passing 
off is entirely innocent and acts m 
of the fact that he is interfering with the 

rights of another. If the passing 
fraudulently then the oivner of the. trade 
mark or goodwill can either ask for an ac- 
count of the profits made by the person 
passing off bis 

damages. 14 My.s.L.J. 1=41 Mys.H.C. 

B. 110. 

Right to injunction. — In a passing off 
artion the plaintiff is entitled to aek for the 
issue of an injunction, if the defendant 
persists in denying that there had been any 
infringement of plaintiff’s rights and does 
not ^ve any undertaking with regard to ’he 
futnS 43 P.L.B. 389=1941 Lah. 293. 
Before a dealer can restrain another from 
using a name or mark, it is not sufficient to 
show that the article with that name or mark 
has acquired a reputation in the market but 
it must also be shown that the public have 
grown to associate that particular name or 
mark with himself as the manufacturer of 
or dealer in that article. Where there is 
absolutely no evidence to establish any such 
association in the public mind between the 
plaintiff’s business and the goods bearing the 
mark in question, the suit must fail. (33 
Mad. 402; 25 Bom. 433 and 12 A.C. 453, 
Foil.) 43 L.W. 210=1936 Mad. 8. 1^ 

a passing off action the Court is not juati- 
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fied in refusing an injunction merely be- 
cause, on a close and critical comparison of 
one with the other the Court is of opinion 
that there is no likelihood of deception . An 
ignorant purchaser probably trusts to his 
recollection, lie has no opportunity for com- 
parison, and if he is likely to take the one 
for the other, there is a prima facie case 
for an injunction. Where the Court finds 
that the defendant's article is comparatively 
new, it would be a greater inconvenience to 
allow him to flood the market with his goods 
and possibly infringe the plaintiffs' rights 
than to restrain the defendant for a short 
time and compensate him, if so entitled, for 
the loss sustained by him in consequence. 
38 li.W. 771=65 M.L.J. 617. The Court 
must consider the ordinary characteristics 
and the normal sense of discrimination, or 
|he_ lack of it, not only of those experienced 
dealers who purchase the goods from the 
another but also of those small retailers in 
district towns and villages who purchase 
from the larger dealers and the **man in the 
street" who is- the ultimate purchaser. The 
Court can also take into account, in assessi^ 
the liability to deceive of a particular mark, 
the ordinary commercial opportunities for 
intentional deception by dishonest persona. 
A trader may deliberately set out to filch bis 
rival 's trade by a calculated copy of Ms 
trade-mark or get-up, or he may,^ while 
as-tute e'nough to avoid what he conceives to 
be a cynically deliberate copy, endeavour or 
even be content, to got near thereto as is 
pssible consistently with his remaining out- 
side the reach of the Court '.s jurisdiction; 
or he may assume an offensive mark or get- 
up bv carelessness or even inadvertence. 
But if it results in a reasonable probability 
of deerption, the Court, will protect the 
owner of the infringed mark in all cases, 
and grant .an injunction. 357 T.C. 902. 
firr also 142 T O. 555. Whether a name 
originally descriptive has acquired^ a secon- 
dary meaning as denoting exclusively t le 
plaintiff’s goods depends on the facts of 
each p.articular c.ase. Wliere the plaintms 
.sued for an injunction on the ground 
they had acquired an exclusive right to the 
use of the name ^TVfadras Curry Powdei* 
it appeared however that in the place where 
tlio article was sold it was not generally un- 
derstood that "Madras Curry Bowderi 
was powder exclusively mnmifactured hy tne 
plaintiffs held, that under those circum- 
staiiec.s an injunction could not be issued 
ngninst person.** selling similar goods u nde r 
similar names. Mad. 966 = .36 X/.W. 

498 — 1032 Mad. 705=6.3 M.Tj.T. 568. If 
ti-a-lers in India liave acquired in any langu- 
age the exclusive right to the use of certain 
particular marks or words not merely as 
descriptive of but as distinctive of their 
goods, they li.ave the right to restrain 

C.C.M.— 626* 


asiother trader from copying those marks or 
words for use in connection with a similar 
class of goods in any other language in 
India. A person knowing a number of 
languages would very likely be deceived if 
a trader translates into one of the languages 
which he knows the trade-mark acquired by 
long user by a trader in another language 
with which that person is familiar and afBx- 
ed that trade-mark so translated to a simi- 
lar class of goods. If the Court comes to 
the conclusion that the use of the words in 
another language was an intention to 
deceive and in fact was likely to deceive, 
then the Court ought to restrain the use of 
such words. Where a particular brand of 
saline known as ‘'fruit salt" bad become 
well-kno%vn in trade as belonging exclusively 
to the plaintiff, and the defendant manufac- 
tured and sold a saline with the word 
• * T'nlaxar* * which was the Marathi equiva- 
lent of “Fruit Salt": Held, that the de- 
fendant had no right to use the words in 
any language in connection with similar 
goods as being likely to deceive and ought 
to be restrained from using the same. 42 
Bom.L.R. 924=1941 Bom. 3 

Mark wken pubi.ici juris — Test. — oehe 
real test to find whether a mark has become 
puhlxci juris is whether the use of it by 
other persons is still calculated to deceive 
the public, not the long duration of fraudu- 
lent user. If their user may still have the 
effect of inducing the public to buy goods 
not made by the original ov.Tier of the ori- 
ginal trade mark as if they were his goods, 
then the principle of puhlici juris has no 
application . 142 T.C. 55.5. 

PASSING OTP — Action — Damages — Me- 

asure or — ’Ereinplnry or penal damages 
are not usually awarded in a passing off 
action. The plaintiff can either ask for 
an account of profits or dam.ages to cover 
his oTSTi losses*; but in the latter case, the 
ordinary rule is to ascertain the actual 
losses. 43 P.Tj.B. 389=1941 Lah . 293. 

!?ee. also 134 T.C. 217=1931 Pang. 213. In 
A pacing off action an injunction may be 
grant.'^d and nominal damages awarded 
merely on proof of an infringement of a 
tr.ade-mark and reasonable probability of 
d.am.age to the plaintiff's tr.ndc. But the 
position 19 different ns regards a claim for 
an account. Substantial damages can only 
be awarded on proof of actual damage. Tf it 
is found that the plaintiff has taken action 
in time to prevent his trade being materi- 
ally affected and if the evidence of the 
pl.aintiff does not lay the foundation for that 
form of relief, he is not entitled to an ac- 
count for the purpose of assessing sub- 
stantial damages. 41 Bom.B.R. 3 82=1939 
Bom. 118. Wliere the plaintiff in a suit 
for infringement of a trade-mark succeeds 
in the action, he has a right to elect to claim 
an account of profits and not to ask for 
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21 . Subject to the provisions of sections 22 , 25 and 26 , the registration of a 

person in the register as proprietor of a trade mark in 
lUght conferred by rcgis- respect of any goods shall, if valid, give to that person 
tration. exclusive right to the use of the trade mark in 

relation to those goods and, without prejudice to the generality of the foregoing 
provision, that right shall be deemed to be infringed by any person who, not l^ing 
the proprietor of the trade mark or a registered user thereof using by way of the 
permitted use, uses a mark identical with it or so nearly resembling it as to be 
likely to deceive or cause confusion, in the course of trade, in relation to any goods 
in respect of which it is registered, and in such manner as to render the use 01 the 
mark likely to be taken either — 

(<t) as being use as a trade mark ; or 

(b) to import a reference to some person having the right either as a 
prietor or as registered user to use the trade mark or to goods with which such a 
person as aforesaid is connected in the course of trade. 


22 . (i) The right to the use of a trade mark given under section 21 by regis- 

tration shall be subject to any conditions or limitations 
No infringement in certain entered on the register, and shall not be deemed to be 
circumstances. infringed by the use of any such mark as aforesaid in any 

mode, in relation to goods to be sold or otherwise traded in, in any p 
relation to goods to be exported to any market, or in any other circums an , 
which, having regard to any such limitations, the registration does no ex 

( 2 ) The said right to the use of a tsade mark shall not be deemed to be 
infringed by the use of any such mark as aforesaid by any person 

(a) in relation to goods connected in thexourse of trade with 

or a registered user of the trade mark if, as to those goo s ^ a , ^ 

form part, the proprietor or the registered user conforming to permitted use has 

applied the trade mark and has not subsequently removed or 

af any time expressly or impliedly consented to the use of the trade mark , or 

,(.) in relation goods^adapte^to form part of, or - 
goods in relation to which the trade mark nas oc if the use of the 

the right given as aforesaid or ^ indic^e^that fhe goods are so adapted and 

mark is reasonably o^h^^ fo indicate otherwise than 

,““rr.h ,r I. .h. c„u„c of .r.d. bo.wooo .o, pcfon 

trade milks which are identical or nearly resemble 

right to the use of that trade mark given by registration as ^foresai , of those 
dfemed to be an infringement of the right so given to the use of any other ot those 

trade marks. — 


NOTES. 

damages. He is not disentitled to an ac- 
count of profits if he gives up his claim for 
damages. 42 Bom.L.R. 924. 

Right to nominaij damages. — ^I n a case 

of infringement of trade-mark or trade 
name in the absence of proof of damages, 
the damages awarded should be really 
nominal. 43 P.L.R. 269=1941 Lah. 262. 

nlso 41 Bom.L.R. 182=1939 Bom. 118. 
Where the plaintiff has proved that his right 
of trade-mark lias been infringed but ^ no 
ilamages have been proved, then nominal 
damages can be allowed, even though they 
are not proved. 57 A. 510=1935 A.L.J. oO. 


Right or iMPOKTsa to maintain action. 
—Where in the local market a particular 
brand of goods is associated with the 
porters- and not with their suppliers, the im- 
porter is entitled to institute an action for 
passing off'^ (1924 P.C. 187, Rel. on.) 
12 Rang. 534=1934 Rang. 297. 

Sec. 21. — This section confers on the 
registered owner of a trade-mark in respwt 
of any goods the exclusive right to use the 
mark in relation to those goods. 

Sec. 22.— This section defines the 
stances in which no infringement or a traae- 

mark is deemed to have taken place. 



S. 27] 


Th® Trade Marks Act (V of 1940). 


5003 


23. In all legal proceedings relating to a registered trade mark, the fact that 

_ . . ... ^ person is registered as proprietor thereof shall be 

/^S'Urfdcnc.T of validity^""" Prima facie evidence of the validity of the original 

registration of the trade mark and of all subsequent 
assignments and transmissions thereof. 

24. In all legal proceedings relating to a registered trade mark, the original 

. . registration of the trade mark shall after the expiration 

.iv^’S^rvaSdUy afto“ "ten » egis«?‘ion 

yean. taken to be valid in all respects unless such registra- 

tion was obtained by fraud, or unless the trade mark 
offends against the provisions of section 8. 

25. 


Saving for vested rights. 


Nothing in this Act shall entitle the proprietor or a registered user of a 

registered trade mark to interfere ^vith or restrain the 
use by any person of a trade mark identical with or 
nearly resembling it in relation to goods in relation to which that person or a pre- 
decessor in title of his has continuously used that trade mark from a date prior — 

(a) to the use of the first-mentioned trade mark in relation to those goods 
by the proprietor or a predecessor in title of his, or 

(S) to the registration of the first-mentioned trade mark in respect of those 
goods in the name of the proprietor or a predecessor in title of his, 

whichever is the earlier, or to object (on such use being proved) to registration of 
that identical or nearly resembling trade mark in respect of those goods under sub- 
section (2) of section 10. 

26. No registration of a trade mark shall interfere with any use by a 

^ person of Iiis own name or that of his place of business. 

Saving for use of narnc, qj. name, or of the name of the place of business, 

address, or description of goo s, any of his predecessors in business, or the use by any 

person of any ^ona fide description of the character or quality of his goods, not being 
a description that would be likely to be taken as importing any such reference as is 
mentioned in clause (6) of section 21 or in clause {b) of section 57. 

27. (i) The registration of a trade mark shall not be deemed to have become 

invalid by reason only of any use after the date of 
Words used as name or registration of any words which the trade mark 

description of an article or ^<^ntains or of which it consists as the name or descrip- 

su stance. tion of an article or substance : 


Provided that, if it is proved either— 

(a) that there is a well-known and established use of the said words as the 
name or description of the article or substance by a person or persons carrying on a 
trade therein, not being use in relation to goods connected in the course of trade 
with the proprietor or a registered user of the trade mark or (in the case of a certi- 
fication trade mark) goods certified by the proprietor ; or 


notes. 

Sec 23. This section lays down that tho 

leKistvation of a trade-mark constitutes 
iiriitio fnetc cvidciic-e of its validity. 

Sec. 24. — This section is desigTied to safe- 
guard the position of registered owners by 
niakirig tin* registration concluaive as to 

vuliditv after ten years. 

Sec. 26. — This section is designed to safe- 
guard the rights of a prior user. 

^ Sec. 26. — This section provides* that regis- 
tration of a trade mark does not interfere 
with the right of a person to the bona fide 


use for the purpose of business of his own 
name or the name of his place of business or 
a bona fide description of the character or 
quality of his* goods. (Set- 1031 P.C. 15 
(P.C.), 50 I.C. 709). 

Sec. 27. — The provl.sions of this section are 
designed to safeguard the legitimate inte- 
rests of ex-patontccs and others without per- 
mitting the creation of an exclusive monopoly- 
in words which the trade mark contains or 
of which it consists as the name or descrip- 
tion of an article or substance. 
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(A) that the article or substance has been manufactured under a patent in 
force at or granted after the commencement of this section, that a period of two 
years or more after the cesser of the patent has elapsed, and that the said words are 
the only practicable name or description of the article or substance, — 
the provisions of sub-section (2) shall apply. 

(2) Where the facts mentioned in clause (^2) or clause (6) of the proviso to 
sub-section (i) are proved with respect to any words, then — 

(a) for the purposes of any proceedings under section 46 — 

(i) if the trade mark consists solely of such words, the^ registration of the 
trade mark, so far as regards registration in respect of the article or substance in 
question or of any goods of the same description, shall be deemed to be an entry 
wrongly remaining on the register ; 

(ii) if the trade mark contains such words and other matter, the tribunal, 
in deciding whether the trade mark shall remain on the register, so far as regar^ 
registration in respect of the article or substance in question and of any goods of me 
same description, may, in case of a decision in favour of its remaimng on 

require as a condition thereof that the proprietor shall disclaim any right to tne 
exclusive use in relation to that article or substance and ^tiy goods ® ^ ® 
description, of such words, provided that no disclaimer shall affect any ng^ts of the 
proprietor of a trade mark except such as arise out of the registration o c 
mark in respect of which the disclaimer is made ; • t, ^ 

(b) for the purposes of any other legal proceedings relating to the trade 


(i) if the trade mark consists solely of such wo^s, all JSad^n^to 

under this Act or any other law to the exclusive use of ^ ^ r-rintion or 

the article or substance in question or to any goods of the same 

(ii) if the trade mark contains such words and aforSia7d 

of the proprietor to the exclusive use of such wc^d^ in soc . ^ clause (a) 

shall be deemed to have ceased on the date at ^wr^and established, or at the 

of the proviso to sub-section (i) first became we - n nf the said proviso, 

expiration of the period of two years mentioned in clause (b) of the said provis 

nWAPTER V. 


28, 

Power 
prietor to 
receipts. 


The person 

of reg red 
assig 


Assignment and Transmission. 

for the time being entered in the register PJI'f Act 

trade mark thall, subject to the 
'r°- and to any rights appearing from the register to he 

vested in arty other person, have power o assign the 
made markV^ and to^give effectual receipts for any 


consideration for s uch assignment 

notes. . ^ - 

Sec 28 .— Under this section a registered 
proprietor of a trade mark is empowered to 
‘i 9 si^ the mark to another person and to 
^ve receipts for any consideration for such 

assignment. 

Assignment of trai)E*mabk. Mo 

or Writing — ^Necessity. — A trade-mak is 

crenerally transmitted along with the good- 
will of a business, and can only be assigned 
in writing. 59 Bom. 373=36 Bom.L.B. 
3165=1935 Bom. 101. It is established 

that a trade-mark cannot m fross 

for it is a mode of representing the origin or 
goods to which it is attached or their traae 
association, and the truth of the represen 
tion i8 essential. The representation oX a 
trade-mark may perhaps be true only oX 1 


originator, but usage has sanctioned a more 
general treatment based on 

fdentification by succession, and therefor 
successors in the business have been allowed 
to use their predecessor's trade-mark where 
the representation continues to be sub- 
stantially true. An originator of a trade- 
mark of a natural product who certifies to 
their good quality is entitled to it and has 
a right to alienate it. A trade-mark can be 
assigned together with the good-wiU of W 
business to which it relates. 27 I.C. 483 — 19 
C.W.N. 1. \See also S. 29, infra). 

Trademark — Assignment of — Person^ 

SKILL INVOLVED — ^Valadity. — A tradc-iuark 
bearing the name of a person whose 
sonal skill enters much into the value of the 
product, is impliedly a notice to the pubUO 
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29 . Notwithstanding anything in any other law to the contrary, a registered 

trade mark shall, subject to the provisions of this 
AjsignabUity of registered Chapter, be assignable and transmissible whether in 
a e mar . connection with the goodwill of a business or not, and 

in respect either of all of the goods in respect of which it is registered or of some 
only of those goods. 

30 . An unregistered trade mark shall be assign- 
Assignability of unregistered able and transmissible whether in connection with the 
trade marks. goodwill of a business or not : 

Provided that, except in connection with the goodwill of a business, assign- 
ment or transmission shall be permissible only if — 


(a) at the time of assignment or transmission of the unregistered trade mark 
it is used in the same business as a registered trade mark, and 

{b) the registered trade mark is assigned or transmitted at the same time and 
to the same person as the unregistered trade mark, and 

(c) the unregistered trade mark relates to goods in respect of which the 
registered trade mark is assigned or transmitted. 


NOTES. , , 

that his personal supervision was employed 
in tlie manufacture and as such it would be 
unassignable. But on the other hand, the 
usage of trade may be such that no such in- 
ference would be drawn from the use of a 
trade-mark which contains a person’s name 
and what all the purchasers would reasonably 
suppose is that goods bearing a trade-mark 
belong to a certain standard or quality or are 
made in a certain manner or after a certain 
formula, by persons carrying on the same 
business-, that formerly was conducted by the 
person whose name is in the trade-mark and 
in such cases the assigument of the trade- 
mark would not be invalid. 22 I.C. 372=40 
Cal. 814. 

Goon WlLLr, PRANSFEK OF. — Good-will is 
the benefit and advantage of the good name, 
reputation and connection of a business. It 
is the attractive force which brings in cus- 
tom. It is the one thing which distinguishes 
an old established business from u new busi- 
ness at its first start. A transferee of good 
will is entitled to use the name in whieli the 
business was carried on and to represent him- 
self as currying on that business. 27 i.C. 
483 = 19 C.'W.N. 3. ( See also S. 29, 
infra). 

SaLM of BU.SINESS BY STATE PURCHASER 

— Limitatiox.s. — Appellant, who was a cigar 
manufacturer, prepared and sold cigars under 
a particular trade-mark and trade name. On 
the 6th October, 3017, the United States 
Trading with the Bneiny Act be-came law. 
Under this Act the American Alien Property 
Custodian took possession of the appellant’s 
factory and business in Manila and sold it 
to tlie respondent firm, including in the sale 
all the stock and the good will, trade-name 
and trade-marks of the appcilant’.s business. 
At the conclusion of the war the appellant, 
who had in fact long before become a Bel- 
gian national, was cleared of enemy charac- 


ter by the United States Government, and the 
proceeds of sale of his Manila property and 
of other property which had been, sequestrat- 
ed, were handed buck to him . Ha then 
filed an action against respondent on the 
ground that the assignment by the American 
Custodian did not affect rights outside 
the Phillippine Islands and that at 
the sale of cigars under the names and marks 
in question would lead the public in China to 
think that they were purchasing the appel- 
lant's goods: held, that the assignment by 
the Custodian, although confined, so far as 
l>roperty was concerned, to property within 
the Phillippine Islands, not the less purport- 
ed to include the business as a going con- 
cern and the goodwill, trade name and 
trade-marks thereof of the appellant’s 
company doing business in the Phillip- 
pine Islands under the name of parti- 
cular trade. This assignment could not 
transfer the title to trade-marks or trade 
names’ in China but it could enable the res- 
pondents, as between themselves and the ap- 
pellant, to say that they were not passing off 
goods under a trade name to which they had 
no title, so long as they abstained from re- 
I»resenting the goods as those of the appel- 
lant and that, though the respondents may 
have the right to make use of the names and 
marks in question, so long as they are des- 
criptive of a kind jind quality of cigar, it 
does not follow that the respondents have any 
right to represent the cigars as those guar- 
untood by the appellant or to print his 
^giiature as stating this, 107 I.C. 352=47 
C.Li.J. 263=30 Bom.L.R. 753=1928 P.C. 
83 ( P . C . ) • 

. Sec. 29. — This section permits of the as- 
signment or transmission of a registered 
trade-mark for the whole or part of the 
goods. 

Sec. 30. — This section piovidcs for the 
assignment or transmission under certain 
conditions of unregistered trade-marks used 
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31. (1) Notwithstanding anything in sections 29 and 30, a trade mzirk shall 

not be assignable or transmissible in a case in which as 
Restrictions on assignnient a result of the assignment or transmission there would 
or tra^mission where multij^e circumstances subsist, whether under this Act 

crca^^*^ rights would e other law, exclusive rights in more than one of 

the persons concerned to the use, in relation to the 

same goods or description of goods, of trade marks nearly resembling each other or of 
identical trade marks, if, having regard to the similarity of the goods and of the 

trade marks the use of the trade marks in exercise of those rights would be 

likely to deceive or cause confusion : 

Provided that an assignment or transmission shall not be deemed to be 
invalid under this sub-section if the exclusive rights subsisting as a result thereof in 
the persons concerned respectively are, having regard to limitations imposed thereon, 
such as not to be exercisable by two or more of those persons in relation to goods to 
be sold, or otherwise traded in, within British India (otherwise than for export 
therefrom), or in relation to goods to be exported to the same market outside British 

India. 


(2) The proprietor of a registered trade mark who proposes to assign it 
may submit to the Registrar in the prescribed manner a statement of case setting 
out the circumstances and the Registrar may issue to ^m a certificate stating 
whether, having regard to the similarity of the goods and of the trade ^rks referred 
to in the case, the proposed assignment would or would not be invalid “ 

section (I), and a certificate so issued shall, subject to appeal and unless it is shown 
that the certificate was obtained by fraud or misrepresentation be 
to the validity or invalidity under sub-section (i) of the assignment in far as such 

validity or invalidity depends upon the facts set out m the /„Xr 

certificate in favour of validity, only if application for registration under sec 

tion of the title of the person becoming entitled is made within six month 

from the date on which the certificate is issued. 

02. Notwithstanding anything in sections 29 and 30. a trade ® "eL^It 

^ assignable or transmissible m a case in which as a resu 

Restrictions on assignment of the assignment or or any 

or transmission when exclusive circumstances subsist, whether under this ^ ^ 

dilrwnniiw of Bdiish India. the trade mark limited to ok 

i„ reiarion .o |.ood, „ he .old or 

and an exclusive right in another of the p . identical trade mark in relation 

resembling the first-ment.oned trade mark o^of d^^^ 

to the same goods or description ot gooas v. r^Ai^, • 

olt or othe ®vise traded in, hi any other place m British India 

. , , t • on application in the prescribed manner 

Provided that a^V ^ proposes to assign it, or by a person who 

by the proprietor of ^ been transmitted to him or to a predecessor 

claims that a registered trade nf this Act the Registrar, if he is satisfied that 

in title of his since the commenc trade mark in exercise of the said rights would 

in all the circumstances the use of the tr^de ^^rk m assignment or trlnsmission, 

not be contrary to the ^ ’ shall not, unless it is shown that the 

and an assignment or transmission so approved snaii n ^ 


NOTES. 

in eonnexiou with a registered mark. 

Sec 31 .— tender this section assignments 

and transmissions which create 

riaht to use the same mark in relation to the 

same goods- in more than one person arc prohi- 

\>ited. , 

gee. 32. — TJiie section prohibit* assign- 


ments or transmissions to more than one per- 
son of the same or resembling marks m 
respect of the same goods in separate parts 
of British India, unless the Registrar is satis- 
fied that the use of the marks in exercise of 
those rights would not be contrary to the 
public interest. 
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Conditions for assignment 
and transmission of certifica- 
tion trade marks and associated 
trade marks. 


approval was obtained by fraud or misrepresentation, be deemed to be invalid 
under this section or section 31 if application for the registration under section 35 
of the title of the person becoming entitled is made within six months from the date 
on which the approval is given or, in the case of a transmission, was made before 
that date. 

33. Where an assignment in respect of any goods of a trade mark which is at 

the time of the assignment used in a business in those 
Conditions for assignment groods, is made after the commencement of this Act 

go?d^l! of Otherwise than in connection with the goodwill of that 

business, the assignment shall not take enect unless the 
assignee, not later than the expiration of six months from the date on which the 
assignment is made or ^vithin such extended period, if any, as the Registiar may 
allow, applies to the Registrar for directions with respect to the advertisement of 
the assignment, and advertises it in such form and manner and \\’ithin such period 
as the Registrar may direct. 

34. (i) A certification trade mark shall not be 

assignable or transmissible otherwise than with the 
consent of the Central Government, for which appli- 
cation shall be made in writing in the prescribed manner 
through the Registrar. 

(2) Associated trade marks shall be assignable and transmissible only as a 
whole and not separately. 

35 - (t) Where a person becomes entitled by assignment or Lransniission to a 

' ’ registered trade mark, he shall apply in the prescribed 

Registration of assignments manner to the Registrar to register his title, and the 
and transmissions. Registrar shall on receipt of the application and on 

proof of title to his satisfaction'! register him as the proprietor of the trade mark in 
respect of the goods in respeci of which the assignment 01 iransnnssion has effect, 
and shall cause particulars of the assignment or transmission to be entered on the 

register. 

(2) Except for the purposes of an appeal against a decision of the Registrar 
under sub-section ( i ) or of «an application under section 46, a document or instrument 
in respect of which no entry has l)een made in the register in accordance with sub- 
section (i) shall not be admitted in evidence before any tribunal in proof of the 
title to a trade mark unless ihe tribunal otherwise directs. 

CHAPTER VI. 

Use of 'Prade Marks and Registered Users. 

36. (I) No application for the registration of a trade mark in rppect of any 

^ ^ 'roods shall be refused, nor shall permission for such 

Proposed use of trade mark registration be withheld, on the ground only that it 
by company to be formed. appears that the applicant docs not use or propose to 

use the trade mark, if the Registrar is satisfied thara company is about to be formed 

and registered under the Indian Companies Act, 1913, and ’ 

intends to assign the trade mark to that company with a c.cw 
relation to those goods l)y the company. 


and that the applicant 
to tlie use thereof in 


notes. 

Sec. 33. — This section empowers 
giatrar, in cases of assignment otherwise than 
in connexion with the goodwill of a busi 
to direct the assignee to advertise the assign 
ment so that the fullest publicity oe 

given to the transfer. (.Sr"- 19 t. . 

N . 1.) 

Sec. 34. — This section requires the 

consent of the Central Government shall be 
obtained to the assignment or transmission 


of a certification trade-mark, and provides 
that associated trade-marks are assignable 
and transmissible only as a wliole. 

Sec. 35. — This section prescribes the pro- 
cedure for the registration of the title of a 
person to the assignments and transmissions 
of registered trade-marks. 

Sec. 36. — The provisions of this section 
enable trade-mark owners to register their 
■ narks for use by a company which is about 
to be formed. 
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(2) The tribunal may, in a case to which sub-section (1) applies, require the 
applicant to give security for the costs of any proceedings relative to any opposition 
or appeal, and in default of such security being duly given may treat the application 

as abandoned. 

(3) Where in a case to which sub section (i) applies, a trade mark in r«pect 
of any goods is registered in the name of an applicant who relies on intention to 
assign to a company, then, unless within such period as may be prescribed, or within 
such further period not exceeding six months as the Registrar may, on application 
being made to him in the prescribed manner, allow, the company has been registered 
as the proprietor of the trade mark in respect of those goods, the registration sh^l 
cease to have effect in respect thereof at the expiration of that period, and the 
Registrar shall amend the register accordingly. 

27. (i) Subject to the provisions of section 38, a registered trade inark ntay 

be taken off the register in respect of any of the go<^s 
Removal from register and respect of which it is registered on application in the 
^position of limitations on prescribed manner by any person aggrieved to a High 
ground of non-use. Court or to the Registrar, on the ground either — 

(a) that the trade mark was registered without any bona fide intention on the 
oart of the applicant for registration that it should be used in relation to those goods 
bv him or In a case to wWch the provisions of section 36 apply by the company 
cLc^ned! and that there has in let been no bona fide use of the trade mark m 
relation to those goods by any proprietor thereof for the time being up 
one month before the date of the application; or a ron- 

(*) that up during* Vhich^ mark was 

re”^s°te?erand dtinr^hreh there was no use thereof in relation to those 

goods by any proprietor^t^^^^^^^^^^ been permitted under sub- 

section (2) of stetion’io to register an identical or nearly resembhng trade mark in 


notes. . , . 

Sec 37 This section provides that un- 

used trade-marks may be 

Register of Trade-Marks as- also the marks 
u rich have not been used for five years m 
a particular area or market m British 

ABANDONMENT OP TRADE-MARK -- LAW 

beporb passing of this Act.— No particular 
length of time is necessary for abandonment. 
If a trade drops out of the use of a 

and another gains the reputation in the trade 
for goods made under the particular name, 
and his name is associated -with the mark and 
the mark associated with his name, s®. 

who deal in the goods consider that when ^^y 

see the mark they sec the goods ^^de by 

plaintiff, then the original uract^ 

competitor using the same mark ha^ pracU 

vally disappeared. 1939 Kang. • 

""' frllli - Je - vsne . op -bakdonpb 

MARK OP ANOTHER.— Even if an 
trade-mark has abandoned or 
abandoned his rights to the 
does not give a person any 
thereto simply because he was .. 

first to rush into the market with an imitation 

of that trade-mark. Where a 
imitating the trade-mark of others 
his goods to pass as those of others, be can 
not be heard to say that he alone has 


monopoly to imitate and deceive people. 

Even if he succeeds in proving 

the first in the market ifr ^ reiuta- 

maintains that i^^ving established a repute 

tion on that imitation he had a nght to P^ 
vent others from taking advantage of his 
e^ertioL, he cannot be given any P^oteoU^ 
fra Cou;t of law. Even 

id extending over a considerable penod, it 
loes not follow that a title to the trade-mark 
is made out; for, if the user was fraudulent 
in its inception and is stiU calculated to 
deceive, the user gives no right. 173 I.C. 930 
=1938 Sind 38. Before the plaintiff suc- 
ceeds in his suit for infringement of bis 
trade-mark he must prove a property in tee 
trade-mark. It may be his property be- 
cause he was the originator of it or because 
he purchased it or because, though not the 
originator of the mark, he has property m 
it even though he has copied it from another, 
because that other has abandoned it and he 
has independently of this fortuitous eixenm- 
stanee, built up a trade and reputation on 
the merits of his goods. Where the trade- 
mark is proved a copy of a Japanese mark, 
the plaintiffs must show that the Japanese 
owners of the mark have abandoned it. 
I.L.R. (1940) Kar. 380=1940 Sind 83; see 
€tlso 1938 Sind. 38. 


S. 38 ] 


5009 


The Trade Marks Act (V op 1940 ). 


respect of the goods in question or where the tribunal is of opinion that he might 
properly be permitted so to register such a trade mark, the tribunal may refuse an 
application made under clause (a) or clause (b) in relation to any goods, if it is shown 
that there has been, before the relevant date or during the relevant period, as the 
case rnay be, bona fide use of the trade mark by any proprietor thereof for the time 
being in relation to goods of the same description, being goods in respect of which 
the trade mark is registered. 

(2) Where in relation to any goods in respect of which a trade mark is 
registered — 

(^2) the circumstances referred to in clause {b) of sub-section (i) are shown 
to exist so far as regards non-use of the trade mark in relation to goods to be sold, 
or otherwise traded in, in a particular place in British India (otherwise than for 
export from British India), or in relation to goods to be exported to a particular 
market outside British India, and 

{b) a person has been permitted under sub-section (2) of section 10 to register 
an identical or nearly resembling trade mark in respect of those goods under .a 
registration extending to use in relation to goods to be so sold, or otherwise traded 
in, or in relation to goods to be so exported, or the tribunal is of opinion that he 
might properly be permitted so to register such a trade mark, 

on application by that person in the prescribed manner to a High Court or to the 
Registrar, the tribunal may impose on the registration of the first-mentioned trade 
mark such limitations as it thinks proper for securing that that registration shall 
cease to e.xtend to such use. 

(3) An applicant shall not be entitled to rely for the purpose of clause {b) 
of sub-section (i) or of sub-section (2) on any non-use of a trade mark which is 
shown to have been due to special circumstances in the trade and not to any inten- 
tion to abandon or not to use the trade mark in relation to the goods to which the 
application relates. 


38. (i) Where ri trade mark consisting of any invented word has become so 

well-known as respects any goods in relation to which 
Defensive registration of well is registered and has been used, that the use thereof 

known trade marks. relation to other goods would be likely to be taken as 

indicating a connection in the course of triide between those goods and a person 
entitled to use the trade mark in relation to the first-mentioned goods, then, not- 
withstanding that the proprietor registered in respect of the first-mentioned goods 
does not use or propose to use the trade mark in relation to those other goods and 
notwithstanding anything in section 37, the trade mark may on application in the 
prescribed mariner by such proprietor be registered in his name in respect of those 
other goods as a defensive trade mark and, while so registered, shall not be liable 
to be taken oft' the register in respect of those goods under the said section. 

(2) The registered proprietor of a trade mark may apply for the registrarion 
thereof in respect of any goods as a defensive trade mark notwithstanding that it is 
already registered in his name in respect of those goods otheiwise tlian as a defensive 
trade mark, or may apply for the registration thereof in respect of any goods other- 
wise than as a defensiv'e trade mark notNvithstanding that it is already registered 
in his name in respect of those goods as a defensive ♦rade mark, in lieu in each case 
of the existing registration. 

(3) A trade mark registered as a defensive trade mark and that trade mark 

as other^vise registered in the name of the same proprietor shall, notwithstanding 
that the respective registrations arc in respect of dift'erent goods, be deemed to be 
and shall be registered as, associated trade marks. ’ 

(4) On application in the prescribed manner by any person aggrieved to a 
High Court <ir to the Registrar, the registration of a trade mark as a defensive trade 


NOTES. 

Sec. 38. — 'rbi.*! section provides for the 
rc^fistr.'ition of well-known trade-niarks hs 

C C M — 


defensive 1 ra.Ie-uiarks subject to safeguards 
which are ilesigned to jirotect the interest of 
tlio general body of traders. 
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mark may be cancelled on the ground that the requirements of sub-section (i) are 
no longer satished in respect of any goods in relation to which the trade mark is 
reeistered in the name of the same proprietor otherwise than as a defensive trade 
mirk or may be cancelled as respects any goods in relation to which it is registered 
as a defensive trade mark on the ground that there is no longer any likelihood that 
the use of the trade mark in relatipn to those goods would be taken as giving the 

indication mentioned in sub-section (i)- 

(c;) The Registrar may at any time cancel the registration as a defensive 
trade mark of a trade mark of which there is no longer any registraUon in the name 
of the same proprietor other^vise than as a defensive trade mark* 

( 6 ) Except as otherwise expressly provided in this section, the provisions of 
this Act shall apply in respect of the registration of trade marks as defensive trade 
marks and of trade marks so registered as they apply in other cases. 

Qo (i) A person other than the proprietor of a trade mark may be registered 
^ ^ as a registered user thereof in respect of all or any of the 

.Registered users. goods in respect of which it is registered (otherwise than 

as a defensive trade mark) and either with or without conditions or restrictions. 

(2) The permitted use of a trade mark shall be deemed to be use by the 
proprietor thereof, and shall be deemed not to be use by a person other than the 
proprietor, for any purpose for which such use is material under this Act or any other 

law. . . - 

Acy (I's Subiect to any agreement subsisting between the parties, a registered 

40. (I) buoject to a ^ entitled to call upon the 

Power of registered user to proprietor thereof to take proceedings to prevent 
take proceedings against in- infringement thereof, and if the proprifetor refuses or 
fringcment. neglects to do so within three months after being so 

11 J user may institute proceedings for infringement in his 

ir ta'SS .he p„p„e,„, . defepda... 

/ N TVT *. anything contained in any other law, a proprietor so 

added is^dSant shaU not be liable for any costs unless he enters an appearance 

and takes proposed that a person should be registered as a registered 

41. (i) vV user of a trade mark, the proprietor and the proposed 

Acolication for registration registered user shall make application in writing to the 

as r<Sstered user. Registrar in the prescribed manner accompanied by 

an affidavit made by the proprietor, or by some person authorised to the satisfaction 

of the Registrar to act on his behalf, ■ u . .u 

giving particulars of the relationship, existing or proposed, between the 
....hHetor and the proposed registered user, including particulars showing the 

de°?re of control by ffie proprietor over the permitted use which their relationship 
degree ot -P; term of their relationship that the proposed registered 

will sole leg stere^ or that there shall be any other restriction as to 

p^r^otsILr wh'^^setgLTr'arion as registered users application may by made ; 

( 6 ) stating the goods in respect of which registration is proposed ; 

U) stating any conditions or restricuons proposed with respect to the charac- 

teristici of he go^ods,^to the mode or place of permitted use, or to any other matter 

(d) statinv whether the permitted use is to be for a period or without limit 

of period! a^ if for a period, the duration thereof ; 

Tt.Tn'rT 7 «; tered user of a trade-mark to institute pro- 

TT 1 ^’i^t-tion trade-mark eeodings for infringement if the proprietor 

Sec. 39. Under ..ssiffn or trans- thereof refuses or neglects to do so. 

owners who may n other persons Sec. 41. — This section lays down the prO- 

init their uiarks PP trade-marks. redure for the registration of the registered 

n,po^ a xegis- ...ex of a txada.o.axk. 
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and by such further documents, information or evidence as may be required by the 
Registrar or as may be prescribed. 

(a) When the requirements of sub-section (i^ have been complied with, if 
the Registrar is satisfied that in all the circumstances the use of the trade mark in 
respect of the proposed goods or any of them by the proposed registered user subject 
to any conditions or restrictions \vhich the Registrar may think proper, would not 
be contrary to the public interest, the Registrar may register, subject as aforesaid, 
the proposed registered user as a registered user in respect of the goods as to which 
he is so satisfied. 

(3) The Registrar shall refuse an application under this section if it appears 
to him that the grant thereof would tend to facilitate trafficking in a trade mark. 

(4) The Registrar shall, if so requested by an applicant, take steps for 
securing that information given for the purposes of an application under this section 
(other than matter entered in the register) is not disclosed to rivals in trade. 

(5) The Registrar shall issue notice in the prescribed manner — 

(a) of the registration of a person as a registered user, to any other registered 
user of the trade mark ; 

(6) of an application under section 42, to the registered proprietor, and 
each registered user, (not being the applicant) of the trade mark. 


Power to registrar to vai-y or 
cancel registration as registered 
user. 


42. Without prejudice 
tion 46, the registration of 
user — 


to the provisions of sec- 
a person as a registered 


(a) may be varied by the Registrar as regards the goods in respect of which, 
or any conditions or restrictions subject to w’hich, it has effect, on the application in 
w'riting in the prescribed manner of the registered proprietor of the trade mark ; 

(b) may he cancelled by the Registrar on the application in writing in the 
prescribed manner of the registered proprietor or of the registered user or of any 
other registered user of the trade mark : 

(c) may be cancelled by the Registrar on the application in writing in the 
prescribed maimer of any person on any of the following grounds, namely : — 

(i) that the registered user has used the trade mark otherwise than by w'ay 
of the permitted use, or in such a way as to cause or to be likely to cause, deception 


or confusion ; 

(ii) that the proprietor or the registered user misrepresented, or failed to 
disclose, some fact material to the application for the registration, or that the 
circumstances have materially changed since the date of the registration ; 

(iii) that the registration ought not to ha\’e been effected having regard to 
rights vested in the applicant by virluc of a contract in the performance of which 

he is interested ; 


(d) may be cancelled by the Registrar in respect of any goods in relation to 
which the trade mark is no longer registered. 


Registered user not to have 
right of assignment or trans- 
mi ssion« 


43. Nothing in this Act shall confer on a registered 
user of .1 ir.ide mark any assignable or transmissible 
right to the use thereof. 


44. (i) Wliere under the provisions of this Act use of a registered trade mark 


NOTES. 

Sec. 42. Thin section defines the power ot 

tlie Htgistrar of trade-marks in tho matter 
of oancellation of registration or the varia- 
tion of the conditions on whicli a person is 


allowed as a registered user. 

Sec. 44. — This se<'tion safeguards tho inte- 
rests of triolers who for Tnisiness reasons ma>’ 
have nae<l a trade-mark differing slightly 
from the trade-mark as registered. 
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is required to be proved for any purpose, the tribunal 
Use of one of associated or may, if and so far as it shall think right, accept use of a 
substantially identical trade registered associated trade mark, or of the trade mark 
mar^ equivalent to use o additions or alterations not substantially affecting 

anot er, identity, as an equivalent for the use required to be 

proved. 

(2) The use of the whole of a registered trade mark shall for the purposes 
of this Act be deemed to be also a use of any trade mark being a part thereof and 
registered in accordance with sub-section ( i ) of section 1 1 in the name of the same 

proprietor. 

4i\. (i) The application in British India of a trade mark to goods to be 

exported from British India, and any other act done 
Use of trade mark for export British India in relation to goods to be so exported 

trade, and use when form of y^hich, if done in relation to goods to be sold or otherwise 
trade connection changes. traded in within British India would constitute use of a 

trade mark therein, shall be deemed to constitute use of the trade mark in relation 
to those goods for any purpose for which such use is material under this Act or any 

other law. u* u 

(2) The use of a registered trade mark in relation to goods between which 

and the person using the mark any form of connection in ® ® 

shall not be deemed to be likely to <=ause deception or confusion on the ground ^ 

that the mark has been or is used in relation to goods between which and the person 
using the mark or any predecessor in his business different form of connection in 

the course of trade subsisted or subsists. 

CHAPTER VII. 

Rectification and Correction of the Register. 

^ / N V in the orescribed* manner by any person aggrieved to 

46. (i) On application ^^urt or to the Registrar, the tribunal may 

Power to cancel or vary make such order as it may think fit for 
registration and to rectify the y^rying the registration of a trade mark on the ground 
register. of any contravention of, or failure to observe a condition 

entered on die reg^wr ^^e'absence or omission from the register of any 

(2) Any person ^ the register without sufficient cause, or by any entp' 
entry, or by any ent y register or by any error or defect in any entry m the 

wrongly ""the pj-escribk maLer to a High Court or to the Registrar, 

l^d'ffie tribunTmay make‘s such order for making, expunging or varying the entry 

as It may think fit. oroceeding under this section decide any 

questioL'lhat'* it ma^^ necLsary or expedient to decide in connection with the 

rectifican ^ plrdes'^concerned after th^S 

giving notice in the prpcribed ^ order referred to in sub-section (i) or 

an opportunity of being heard, make any 

sub-section (2). rectifying the register shall direct that notice 

(5) Any order of t ^ registrar in the prescribed manner who 


sec. 45.-This °il ^elabon 

of a trade-mark acquired „„„ of a 

to goods for export, and protects 
uade-mark when the user’s form of trade con 


ncxion changes. 

Sec. 46. — This section empow-OTS the 
Registrar of a High Court to cancel or vary 
the registration of a trade-mark under cer- 
tain eircmnstances. 
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Correction of register. 


mark. 


47. (i) The Registrar may, on application made 

in the prescribed manner by the registered proprietor, — 

(a) correct any error in the name, address or description of the registered 
proprietor of a trade mark ; 

(b) enter any change in the name, address or description of the person who 
is registered as proprietor of a trade mark ; 

(r) cancel the entry of a trade mark on the register ; 

(d) strike out any goods or classes of goods from those in respect of which 
a trade mark is registered ; 

{e} enter a disclaimer or memorandum relating to a trade mark which does 
not in any way extend the rights given by the existing registration of the trade 
mark. 

(2) The Registrar may, on application made in the prescribed manner by 
a registered user of a trade mark, correct any error, or enter any change, in the 
name, address or description of the registered user, 

48. (i) The registered proprietor of a trade mark may apply in the prescribed 

manner to the Registrar for leave to add to or alter the 
Alteration of registered trade trade mark in any manner not substantially affecting 

the identity thereof, and the Registrar may refuse leave 
or may grant it on such terms and subject to such limitations as he may think fit. 

(2) The Registrar may cause an application under this section to be adver- 
tised in the prescribed manner in any case where it appears to him that it is ex- 
pedient so to do, and where he does so, if within the prescribed time from the date 
of the advertisement any person gives notice to the Registrar in the prescribed 
manner of opposition to the application, the Registrar shall, after hearing the 
parties if so required, decide the matter. 

(3) Where leave is granted under this section, the trade mark as altered 
shall be advertised in the prescribed manner, unless the application has already 
been advertised under sub-section (2). 

49 * (*) The Registrar shall not, in exercise of any power conferred on him 

under clause (a) of sub-section (2) of section 84, make 
Adaptation of entrie.s in any amendment of the register which would have the 

adding any goods or classes of goods to those 
in respect 01 which a trade mark is registered (whether 
in one or more classes) immediately before the amendment is to be made, or of 
antedating the registration of a trade mark in respect of any goods : 

Provided that this sub-section shall not apply when the Registrar is satisfied 
that compliance therewith would involve undue complexity and that the addition 
or antedating, as the case may be, would not affect any substantial quantity of goods 
and would not substantially prejudice the rights of any person. 

(2) A proposal so to amend the register shall be notified to the registered 
proprietor of the trade mark affected and advertised in ♦he prescribed manner, 
and may be opposed before the Registrar by any person aggrieved on the ground 
that the proposed ame'ndment contravenes the provisions of sub-section (i). 

CHAPTER VTII. 

Certification Trade Marks. 


50. Subject to the provisions of this Chapter, the other provisions of this Act 


NOTES. 

S6C. 47. — Under this section the Regis- 
trar may at the request of the registered 
proprietor of a trade-mark make necessary 
correetions in the Register of Trade-Marks. 

Sec. 48. — This section empowers the 

Registrar to alter a registered trade-mark 


at the request of a proprietor thereof. 

Sec. 49. — This section provides that no 
iiiuendiuent is to l>e made in the Register of 
'fradc-Marks which may have the effect of 
ailding any goods to those in respect of 
which a trade-mark is registered or of ante- 
d.Ttiug the registration. 
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Provisions of this Act appli* 
cable to certification trade 
marks. 


except sections 6, 21, 22, 31, 32, 33, 36, 37, 38, 39, 40, 
41, 42 and 43 and sub-section (2) of section 45 shall 
apply to certification trade marks as they apply to 
trade marks. 


Certification trade mark not 
to be registered in name of 
person trading in goods certi- 
fied thereby. 


Determination whether a 
mark is a certification trade 
mark. 


51. A mark shall not be registrable as a certifi- 
cation trade mark in the name of a person who carries 
on a trade in goods of the kind certified. 

52. In determining whether a mark is adapted 
to distinguish in accordance with the provisions of 
clause (b) of sub-section (i) of section 2, the tribunal 
may have regard to the extent to which — 

{a) the mark is inherently so adapted to distinguish in relation to the goods 
in question ; and 

(^) by reason of the use of the mark or of any other circumstances, the 
mark is in fact so adapted to distinguish in relation to the goods in question. 

53. (i) An application for the registration of a mark as a certification trade 

.... - . . mark shall be made to the Registrar ^[or the Bombay 

Application for registration. Registrar, as the case may be] in writing in the pres- 
cribed manner by the person proposed to be registered as the ^ proprietor 
thereof, and accompanied by a draft of the regulations to be deposited under 
section 56. 

(2) Xhe provisions of section 14 shall have effect in relation to an application 
under this section as they have effect in relation to an application under the said 
section, except that for references therein to acceptance of an application there 
shall be substituted references to authorisation to proceed with the application. 

(3) In dealing under the said provisions with an application under this 
section, the tribunal shall have regard to the like considerations, so far as relevant, 
as if the application were an application under section 14 and to any other con- 
siderations (not being matters within the competence of the Central Government 
under section *^4) relevant to applications under this section, including the desir- 
ability of securing that a certification trade mark shall comprise some indication 

that it is a certification trade mark. 

When authorisation to proceed with an application under section 53 has 

been given, the Registrar shall forward the application 
Consideration of application the Central Government who shall consider the 

for registration by Central application with regard to the following matters, 
Government. namely:— 

{a) whether the applicant is competent to certify the goods in respect of 

which the mark is to be registered ; . . , j 

(6) whether the draft of the regulations to be deposited under section 56 is 

sat's ^’hether in all the circumstances the registration applied for would be 

to the public advantage ; 

and may either — , 

(i) direct that the application shall not be accepted ; or 


LEG. REF. 

’ T»i«i*i-t<?d by Act XXVII of 1941. 

NOTES. 

Sec. 61. — This section provides that a 
<'-r-ctillcation trade-mark shall not be regie 
tci'^d in the name of a person who carries 
nn M trade in goods of the kind certified. 

Sec. 52. — Provides criterion in ^ deter- 
mining whether a mark is a certificiation 
tJfde-mark or not. 


Sec. 53. — This section embodies provi- 
sions for consideration of an application for 
the registration of a mark as a certification 
trade-mark br the Registrar. 

Sec. 54. — This section provides for con- 
sideration of an application for the regis- 
tration of a mark as certification trade- 
mark by the Central Government after per- 
mission to proceed with that application 
under S. 53 has been accorded by the 
Registrar of Trade-marks. 
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(ii) direct the Registrar to accept the application and approve the said 
draft of the regulations either without modification and unconditionally or subject 
to any conditions or limitations, or to any amendments or modification of the 
application or of the regulations, which it thinks requisite having regard to any of 
the said matters ; 

but, except in the case of a direction for acceptance and approval without modi> 
fication and unconditionally, the Central Government shall not decide the matter 
without giving to the applicant an opportunity of being heard : 

Provided that the Central Government may, at the request of the applicant 
made with the concurrence of the Registrar, consider the application with regard to 
any of the said matters before authorisation to proceed with the application has 
been given, so however that the Central Govetnment shall be at liberty, to reconsider 
any matter on which it has given a decision under this proviso if any amendment or 
modification is thereafter made in the application or in the draft of the regulations. 


55. (i) When an application has been accepted, the Registrar shall, as soon 

^ ^ . as may be thereafter, cause the application as accepted 

to be advertised in the prescribed manner, and the 
provisions 6f section 15 shall have effect in relation to the registration of the mark 
as if the application had been an application under section 14 : 

Provided that, in deciding under the said provisions the tribunal shall have 
regard only to the considerations referred to in sub-section (3) of section 53, and a 
decision under the said provisions in favour of the applicant shall be conditional 
on the determination in his favour by the Central Government under sub-section 
(2) of this section of any opposition relating to any of the matters referred to in 
section 54. 

(2) When notice of opposition is given relating to any of the matters referred 
to in section 54, the Central Government shall, after hearing the parties, if so 
required, and considering any evidence, decide whether, and subject to what 
conditions or limitations, or amendments or modifications, if any, of the application 
or of the regulations to be deposited under section 56, registration is, having regard 
to those matters, to be permitted. 

56. fi) There shall be deposited at the Patent Office in respect of every 

mark registered as a certification trade mark regulations 
Deposit of regulations go- approved by the Central Government for governing the 

cation^rade rnark*^ ^ certi - thereof, which shall include provisions as to the 

cases in which the proprietor is to certify goods and to 
authorise the use of the certification trade mark, and may contain any other pro- 
visions which the Central Government may by general or special order require or 
pi^rmit to be inserted therein (inclviding provisions conferring a right of appeal to 
the Registrar against any refusal of the proprietor to certify goods or to authorise 
the use of the certification trade mark in accordance with the regulations) ; and 
regulations so deposited shall be open to inspection in like manner as the register. 

(2) The regulations so deposited may on the application of the registered 
proprietor be altered by the Registrar with the consejit of the Central Govern- 
ment. 

(3) Tlic Central Government may cause such application to be advertised 
in any case where it appears to it expedient so to do, and where it does so, if within 
the time specified in the advertisement any person gives notice of opposition to the 
application, the Central Government shall not decide the matter ^^'ithout giving 
the parties an opportunity of being heard. 


NOTES. r*rntral Gove-rnmont. 

Sec. 65. — Tins section lays dowu the Sec. 66. — This oection requires the depo- 
{uocedurc to he followed after on applica- sat of rognlntions approved by the Central 
tion for tlio registration of a mark as certi- Government for governing the ijso ot each 
fication trade-mark has been accepted by the certification trade mark which is registered. 
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57. Subject to the provisions of sections 25, 26 and 58, the registration of a 
„ . . . person as proprietor of a certiHcation trade mark in 

tratiOTi. ^ regis- respect of any goods shall, if valid, give to that person 

the exclusive right to the use of the certification trade 
mark in relation to those^ goods, and, without prejudice to the generality of the 
foregoing provision, that right shall be deemed to be infringed by any person who, 
not being the proprietor of the mark or a person authorised by him in that behalf 
under the regulations deposited under section 56, using it in accordance therewith, 
uses a mark identical with it or so nearly resembling it as to be likely to deceive 
or cause confusion, in the course of trade, in relation to any goods in respect of which 
it is registered, and in such manner as to render the use of the mark likely to be 
taken either — 


(a) as being use as a certification trade mark ; or 

(b) to import a reference to some person having the right either as pro- 
prietor, or by his authorisation under the said regulations, to use the mark, or to 
goods certified by the proprietor. 


58. ( I ) The right to the use of a certification trade mark given under section 

. . .57 by registration shall be subject to any conditions or 

No mfrmgeracnt in certain limitations entered on the register, and shall not be 
circums ances. deemed to be infringed by the use of any such mark 

as aforesaid in any mode, in relation to goods to be sold or otherwise traded in 
any place, in relation to goods to be exported to any market, or in any other cir- 
cumstances, to which having regard to any such limitations, the registration does 
not extend. 


(2) The said right to the use of a certification trade mark shall not be deemed 
to be infringed by the use of any such mark as aforesaid by any person — 

{a) in relation to goods certified by the proprietor of the mark if, as to those 
goods or a bulk of which they form part, the proprietor or another in accordance 
with his authorisation under the relevant regulations has applied the mark and 
has not subsequently removed or obliterated it, or the proprietor has at any time 
expressly or impliedly consented to the use of the mark, or 

(b) in relation to goods adapted to form part of, or to-be accessory to, other 
goods, in relation to which the mark has been used without infringement of the right 
given as aforesaid or might for the time being be so used, if the use of the mark is 
reasonably necessary in order to indicate that the goods are so adapted and neither 
the purpose nor the effect of the use of the mark is to indicate otherwise than in 
accordance with the fact that the goods are certified by the proprietor : 

Provided that clause (a) shall not apply to the case of use consisting of the 
application of any such mark as aforesaid to any goods, notwithstanding that tney 
are such goods as are mentioned in that clause if such application is contrary to 

the said regulations. . ‘ . 

(q) Where a certification trade mark is one of two or more registered certi- 
fication trade marks which are identical or nearly re^mble each other, the use of 
any of those marks in exercise of the right to the use of that mark given by registra- 
tion, shall not be deemed to be an infringement of the right so given to the use of 

any other of those marks. 

(O The Central Government may, on the application in the prescribed 
^ manner of any person aggrieved or on the rccommen- 

Cancellation or varying of dation of the Registrar, and after giving the proprietor 
registration. Opportunity of opposing the application or recom- ^ 


NOTES. 

Secs. 57 and 58. — Those sections ana- 
logous to Cls. 21 and 22, respectively, define 
the rights conferred on an owner of a cortifl* 
t-ation trade-znark by registration and lay 


down the conditions and limitations m 
which there will ba no infringement of a 
.•ortificatiou trade-mark. 

Sec. 59. — Under this section the C^trai 
Government is empowered on the report o* 
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mendation, make such order as it thinks fit for expunging or varying any entry 
in the register relating to a certification trade mark, or for varying the deposited 
regulations, on any of the follo%ving grounds, namely : — 

(a) that the proprietor is no longer competent, in the case of any of the 
goods in respect of which the mark is registered, to certify those goods ; 

{b) that the proprietor has failed to observe any provision of the deposited 
regulations to be observed on his part ; 

(r) that it is no longer to the public advantage that the mark should be 
registered ; 

(rf) that it is requisite for the public advantage that, if the mark remains 
registered, the regxilations should be varied ; 

and neither a High Court nor the Registrar shall have any jurisdiction to make an 
order under section 46 on any of those grounds. 

(2) The Registrar shall rectify the register and the deposited regulations in 
such manner as may be requisite for giving effect to an order made under sub- 
section f i). 

60. The Registrar shall have no power to award costs to or against any 

party on an appeal to him against a refusal of the 
proprietor of a certification trade mark to certify goods 
or to authorise the use of the mark. 

61. Save as otherwise expressly provided in this 
Chapter, every decision of the Central Government 
under this Chapter shall be final. 

CHAPTER IX. 

Special Provisions for Textile Goods, 


Costs not to be awarded in 
certain cases. 


Decisions of Central Grovern- 
ment to be final. 


62. The Central Government shall prescribe classes of goods (in this Chapter 
_ referred to as textile goods) to the trade marks used in 

cxtile goods. relation to which the provisions of this Chapter shall 

apply ; and subject to the said provisions, the other provisions of this Act shall 
apply to such trade marks as they apply to trade marks used in relation to other 
classes of goods. 

'[^3* (0 For the purpose of facilitating the registration of trade marks 

in respect of textile goods there shall be established at 
Separate Trade Marks Re- Bombay a separate Trade Marks Registry (in this 
gistry at Bombay. referred to as the Bombay Registry) and a separate 

Register of Trade Marks (in this Act referred to as the Bombay register) shall be 
kept thereat wherein shall be entered in the manner provided by section 4, all regis- 
tered trade marks which are under the provisions of this Chapter to be registered 
by the Bombay Registrar. 

(2) Subject to the superintendence and direction of the Central Govern- 
ment, the Bombay register shall be kept under the control and management of an 
officer appointed by the Central Government who shall be called the Registrar of 
Textile Trade Marks at Bombay (in this Act referred to as the Bombay Registrar). 

(3) In all proceedings under this Act in relation to trade marks, appli- 
cations for the registration of which lie under the prov isions of this Chapter to 
the Bombay Registrar, the Bombay Registrar shall exercise and discharge the 


DEG. REF. 

ScotioiiH 6.3 and 63-A substituted for old 
sor-tion 63 }>y .\rt XXVTI of 1941. 

NOTES. 

nny aggrieved person or on the recommen- 
dation f»f the Registrar to cancel or vary 
entries in the R«egistor of Trade-Marks re- 
lating to certification trade-marks. 

Sec. 60. — This section prohibits the Regis- 
trar from awarding co^s in certain cases on 
an appeal relating to certification trade* 

C. C. M.— 628 


innrk.s. 

Sec. 62. — Under this section the Central 
Oov<‘i-nim*nt is empowered to .specify the 
c'lnsses ef textile goods to wliicli the* provi- 
sions on tlie subject will be applicable. 

Sec. 63. — TJiis section provides for the 
ostablislunent at Bombay of a Textile Marks 
Ffegistry Ofli<'o and the maintenance in that 
Ofli«<* of a record of marks falling under 
textile marks# as also a list called the Rofus- 
<‘d Textile Trade-Marks Dist. 


5018 


The Civil Court Manual (Imperial Acts). 


LS. 63-A 


Jurisdicrion of Bombay Re- 
gistrar and Registrar in respect 
of trade marks used in relation 
to textile goods. 


powers and functions of the Registrar to the exclusion of the Registrar, and, in 
interpreting the provisions of this Act in relation to any such proceedings or any 
such trade marks, references, except in sub-sections (i) and (2) of section 4 and 
this Chapter and section 85, to the Patent Office or the Trade Marks Registry shall 
be construed as references to the Bombay Registry, and references to the Registrar 
and to the register shall be construed as references to the Bombay Registrar and 
the Bombay register, respectively : 

Provided that the Central Government may, for the purpose of resolving a 
conflict or preventing an overlap of jurisdiction between the Registrar and the 
Bombay Registrar, direct by which of the two any particular matter arising out of 
this Act or out of any proceeding thereunder shall be disposed of 

63 A. ( I ) When the applicant for registration of a trade mark used or proposed 

to be used in relation to textile goods is a person having 
his principal place of business situated in any one of 
the following Provinces, namely, Madras Bombay, the 
Punjab, the Central Provinces and Berar, the North- 
West Frontier Province or Sind, ahe application shall 

lie only to the Bombay Registrar. 1 j • 

(2) When once an application for registration of a trade mark used in 

relation to textile goods has been made to the Registrar or the Bonibay Registrar, 
no subsequent change in the location of the principal place of business ol the 
applicant shall divest the Registrar or the Bombay Registrar, as the case may be, 
of any of his powers or functions under this Act in relation to such trade mark.J 

Restrictions on registration 64. In respect of textile goods being piece 

of piece-goods. goods .11 j 

(a) no mark consisting of a line heading alone shall be registrable as a trade 

' (b) a line heading shall not be deemed to be adapted to distinguish ; 

(c) the registration of a trade mark shall not give any exclusive right to the 

use of a line heading ; 1 • *1, 

(d) the registration of letters or numerals, or any combination thereol, shalJ 

be subject to such conditions and restrictions as may be prescribed. 

6q (i) The Registrar shall supply a copy of every entry m the register 
^ ^ ^ relating to trade marks registered in respect of textile 

Calcutta and Bombay Tex- goods to the Bombay Registrar, who shall ^ 

tile Marks Records and Re permanent record of the copy so received which snaii 
fused Textile Marks I.ists. called the Calcutta Textile Marks Record. 

received^ w^ch^sh^l^b^e called goods oAll^ch ^egbtradon h- been 

Ustr:M^.lallVe"caTed th^e ^alcutl IXs'eS T-dle M Usts and the Bontbay 

Registry ayhe Patent Office permanent ^ ,, 

at all convenient times be open to 

conditions and restrictions as may be prescri ^ • J ‘u ^ i-»r»efitiite 

66. rC The Central Government m ay in the prescribed manner co nsti^ 

Sec. 65. — This section lays down the 


LEG. REP. vtttt 

1 Reotion 65 substituted by Act XXVIl 

of 1941. 

NOTES. 

Sec. 64. — This section prescribes the 
restrictions that are imposed on the classes 
of marks which could be registered in res- 
pect of textile goods. 


^ - A A _ f-*1 a 

procedure for the registration of textue 

^ Sec. 66. — Under this section the Central 
Government is empowered to constitute one 

or more Advisory Committees of 

assist them in the disposal of applications 

for registration of textile marks. 
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Advisory Committees. one or more Advisory Committees of persons versed 

in the usages of the textile trade for the purpose of this 

section. 

(2) The Registrar ifand the Bombay] Registrar shall consult any such Com- 
mittee with respect to any circumstances peculiar to the textile trade arising on 
an application to register a trade mark in respect of textile goods. 

(3) The place of meeting and the conduct of business of such Committees 
shall be determined by rules made under this Act. 

CHAPTER X. 

Offences and Restraint of Use of Royal Arms and State Emblems. 

67. If any person makes or causes to be made, a false entry in the register, or 

» r r 1 *• ^ writing falsely purporting to be a copy of an entry 

r<Ss.e? “ ” ‘5® register, or produces or tenders, or causes to be 

produced, or tendered, in evidence any such wi*iting, 
knowing the entry or writing to be false, he shall be punishable with imprisonment 
for a term which may extend to two years, or with fine, or with both. 

68. (i) From such date, not being earlier than one year from the commence- 

^ ^ ^ , ment of this Act, as the Central Government may, by 

ing r,raL mSKrc'gis^^^^ nodfieation in the Official Gazette, appoint in this 
* behalf, no person shall make any representation — 

(a) with respect to a mark not being a registered trade mark, to the effect 
that it is a registered trade mark ; or 

(b) with respect to a part of a registered trade mark not being a part separately 
registered as a trade mark, to the effect that it is separately registered as a trade 
mark ; or 

(r) to the effect that a registered trade mark is registered in respect of any 
goods in respect of which it is not in fact registered ; or 

(d) to the eftect that the registration of a trade mark gives an exclusive 
right to the use thereof in any circumstances in which, having regard to limitations 
entered in the register, the registration does not in fact give that right. 

(2) If any person contravenes any of the provisions of sub-section (r), he 
shall be punishable with imprisonment for a term which may extend to six months 
or with fine which may extend to five hundred rupees, or with both. * 

C3) For the purposes of this section, the use in British India in relation to a 
trade mark of the word “ registered,” or of any other expression referring whether 
expressly or impliedly to registration, shall be deemed (o import a reference to 
registration in the register, except — 

(a) where that word or other expression is used in direct association With 
other words delineated in characters at least as large as those in which that word 
or other expression is delineated and indicating that the reference to is registration 
as a trade mark under the law of a country outside British India, being a country 
under the law of which the registration referred to is in fact in force ; or 

(b) where that other expression is of itself such as to indicate that the refe- 
rence is to such registration as is mentioned in clause (n) : or 

(c) where that word is used in relation to a mark registered as a trade mark 
under the law of a country outside British India and in relation solelv to goods to be 
exported to that Ooiintry. 

^ • r r O . 6 q. If a person, without due authority uses in 

Restraint of use of Royal j i iii 

t-1- .. connection with any trade^ business, callmc or nro- 

fession — * 


Arms and State emblems. 


LEG. REF. 

1 Siibs/tltutod for the words 
Deputy’ ' by Act XXA^II of 1941. 


< ( 


or the 


NOTES. 

Sec. 67. — Under this section penalty is 
provided for f.nlMification of entries in the 
register. 


Sec. 68. — This section provides for 
peuiilty for falsely representing a trade- 
m.srk ns regirtorod mark. 

Sec. 69. — Under this section any person 
.Tggfievcd may move the Registrar or a 
r*oiirt to restrain a person from using Roval 
-\rms. State Emblems, etc. 
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(a) the Royal Arms (or arms so closely resembling the same as to be calculated 
to deceive) in such manner as to be calculated to lead to the belief that he is duly 
authorised so to use the Royal Arms, or 

(b) any device, emblem or title in such manner as to be calculated to lead 
to the belief that he is employed by, or supplies goods to, or is connected with. His 
Majesty’s Government or the Central Government or any Provincial Government 
or any department of any such Government, 

he may, at the suit of any person who is authorised to use such Arms or such device, 
emblem or title or of the Registrar, '[or the Bombay Registrar] be restrained 
by injunction from continuing so to use the same. 

CHAPTER XI. 


Procedure before the Regis- 
trar. 


Miscellaneous. 

70. In all proceedings under this Act before the 
Registrar — 

(13) the Registrar shall have all the powers of a Civil Court for the purposes 
of receiving evidence, administering oaths, enforcing the attendance of witnesses, 
compelling the discovery and production of documents and issuing commissions for 
the examination of witnesses ; 

(^) evidence shall be given by affidavit, provided that the Registrar may, 
if he thinks fit, take oral evidence in lieu of, or in addition to, such evidence by 

affidavit ; , . , . * i.- a * 

(c) the Registrar shall not exercise any power vested in hinri by this Act or 

the rules made thereunder adversely to any party duly appearmg before him 

without (if required in writing within the prescribed time so to do) giving such 

otherwise expressly provided in this Act. 

and subject to any^rules made in this behalf under section 84, make such orders as 
to costs^as he coLiders reasonable, and any such order shall be executable as a 

decree of a Civil Court. ^ 

71 In all proceedings under this Act before the Central Government, evidence 
^ ^ shall be given by affidavit, provided that the Central 

Procedure before Central Government may, if it thinks fit, take oral eridence 
Government. lieu of, or in addition to, such evidence by affidavit, 

and shall for that purpose have all the powers of a Civil Court referred to in clause 
(rt) of section 70. 

. y2. Where under this Act an applicant h^ the 

opUon^*m*^applT'^to"a''^gh option of making an application either to a High Court 

Court or the Registrar. or to the Registrar, . , 

(a) if any suit or other proceedings concerning the trade mark 
pending before a High Court or a District Court, the application shall be made to 
rhTt nfgh Court or. Is the case may be, to the High Court within whose jurisdiction 

that ^'®‘"YfS"any application is made to the 

may, if he thinks fit, refer the application at any stage of the proceedings to a High 

No suit for the infringement of a trade mark or otherwise relating to any 
73 - right in a trade mark shall be instituted in any Cour 

Suits for infringement to be inferior to a District Court having jurisdiction to 
instituted before District Court the suit. 


LEG. REF. 

■JTnsertert by Act XXVII of 1941. 

NOTES. 

Sec. 70. — This section lays down the 
procedure in respect of th« proceedings 
under tho Act before the Registrar. 

Sec. 71. — This section prescribes the 
procedure in respect of the proceedings 


under the Act before the Central Govern- 
ment. ^ _ 

Sec. 72. — This section indicates 
procedure where an option is allowed to the 
applicant to make an application either to 
a High Court or the Registrar. 

Sec. 73. — This section lays do^ that 
suits relating to rights in a trade-marK 
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74 - (* ) In any suit or other legal proceeding in which the relief sought includes 

. r » • , . alteration or rectification of the register, the Reffis- 

prowdS^*'*^ii^olvS^g shall have the right to appear and be heard, 

fication of registen and snail appear ii so directed by llie tribu^ 

nal. 

(2) Unless the tribunal otherwise directs, the RegisUar may, in lieu of 
appearing, submit a statement in writing signed by him, giving such particulars as 
he thinks proper of the proceedings before him relating to the matter in issue, or 
of the grounds of any decision given by him affecting it, or of the practice of ’the 
Patent Office in like cases, or of other matters relevant to the issues and within his 
knowledge as Registrar, and such statement shall be evidence in the suit or other 
proceeding. 

(3) The costs of the Registrar shall be in the discretion of the tribunal, but 
the Registrar shall not be ordered to pay the costs of any of the parties. 

75. (i) A printed or written copy of any entry in the register, purporting to 

Evidence of entries in regis- certified by the Registrar and sealed with the seal 

ter and things done by Regis- of the Patent Office, shall be admitted in evidence in 
trar. all Courts in British India and in all proceedings 

without further ^[proof or production] of the original. 

(2) A certificate purporting to be under the hand of the Registrar as to any 
entry, matter or thing that he is authorised by this Act or the rules to make or do 
shall be prima facie evidence of the entry having been made, and of the contents 
thereof, or of the matter or thing having been done or not done. 

76. (i) Save as otherwise expressly provided in this Act, an appeal shall lie 

Appeals \vithin the period prescribed by the Central Govern- 

ment, from any decision of the Registrar ifor the 
Bombay] Registrar under this Act or the rules made thereunder to the High 
Court having jurisdiction : 

Provided that if any suit or other proceeding concerning the trade mark in 
question is pending before a High Court or a District Court, the appeal shall be 
made to that High Court or, as the case may be, to the High Court within whose 
jurisdiction that District Court is situated. 

(2) In an appeal by an applicant for registration against a decision of the 
Registrar under section 13 or section 14 or section 15, it shall not be open save 
with the express permission of the Court, to the Registrar or any party opposing 
the appeal to advance grounds other than those recorded in the said decision or 
advanced by the party in the proceedings before the Registrar, as the case may be • 
and where any such additional grounds are advanced, the applicant for registration 
may, on giving notice in the prescribed manner, withdraw his application without 
being liable to pay the costs of the Registrar or the parties opposing his appli- 
cation. 

(3) Subject to the provisions of this Act and of rules made thereunder the 
^ovisions of the Code of Civil Procedure, 1908, shall apply to appeals befoVe a 
High Court under this Act. 

Power to High Courts to Act at H consistent with 

make rules. inis Act as to the conduct and procedure of all pro- 
ceedings under this Act before it. ^ 

78. If in any legal proceeding in which the validity of the registration of a 
Certificate of validity. ^ trade nuirk conies into question, a decision is given in 


favoui of the proprietor of the trade mark, the frib 


U11 


al 


LEG. REF. 

1 Substituted b 3 ' Act XXVII of 1941. 

NOTES. 

.should be instituted before a District 
Court . 

Sec. 74. — This uection provides for the 
appearance of the Reyistrur before the tri- 


buiial ill proceedings involving rectification 
ot the Register of Triido-Marks. 

Sec. 76.- — Tliis section provides for 
appeals to High Courts from the decision 
uJ the Rcfcpstrar. 

Sec. 78. — This section (Uiable.s the regis- 
tered o^vIler of a trade mark to protect him- 
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Fees. 


Crown to be bound. 


may grant a certificate to that effect, and if such a certificate is granted, then in any 
subsequent legal proceeding in which the said validity comes into question, the 
said proprietor on obtaining a final order or judgment in his favour shall, unless the 
said final order or judgment for sufficient reason directs otherwise, be entitled to 
his full costs, charges and expenses as bet^'een legal practitioner and client. 

79. In any suit or other proceeding relating to a trade mark, the tribunal 

shall admit evidence of the usages of the trade con- 

Trade usage, etc., to be cerned and of any relevant trade mark or get up legiti- 
taken into consideration. i 

mately used by other persons. 

80. Where by or under this Act any act, other than the making of an affidavits 

. ^ is required to be done by any person, the act may,, 

subject to prescribed conditions or in special cases with 
the consent of the Central Government, be done, in lieu of by that person himself, 
by a duly authorised agent, being either a legal practitioner or a person registered 
in the prescribed manner as a trade marks agent. 

81. There shall be paid in respect of applications and registration and other 

matters under this Act such fees as may be prescribed 
by the Central Government. 

82. The provisions of this Act shall be binding 
on the Crown. 

83. If at any time after the expiry of six months from the commencement of 

this section it is made to appear to the Central Govcrn- 
Powcr to niatc recipro^ ment that any Government outside British India has 

wnmcim.*' * o er o satisfactory provision for the protection within 

its territories of trade marks in respect of which an 
application for registration has been made in British India, the Central Government 
may, by notification in the Official Gazette, make provision with regard to trade 
marks in respect of which an application for registration has been rnade within the 
territories of that Government to enable any person who has applied within such 
territories for registration of a trade mark or his legal representative or assignee to 
obtain registration of the trade mark in British India under this Act on his making 
an application for registration in British India within such period as may be fixed 
in this behalf by the notification as if an application for registration under this Act 
had been made in respect of that trade mark at the date at which the application 
for registration was made within the territories of that Government. 

84.. (i) The Central Government may, subject to the condition of pre- 

\'ious publication by notification in the Official Gazette, 
Power of Central Govern- make rules to carry out the purposes of this 
ment to make rules. Act 

(2) In particular and without prejudice to the generality of the foregoing 

pow’er, such rules may — r 

(^2 ) prescribe the classification of goods for the purpose of the registration 01 

trade marks, and empo^ver the Registrar to amend the register so far as may be 
necessary for the purpose of adapting the entries therein to any amended or substi- 
tuted classification which may be prescribed > , , 

{b) require the making of duplicates of trade marks and other documents 

connected therewith ; 


NOTES. 

self in uny legal proceedings by the prod^* 
tioii of a certiheate of validity regarding the 
registration of his trade-mark. 

Sec. 79. — Under this section it is obli- 
gatory on the tribunal to admit evidence of 
the tiarle usage, etc., in trade-mark cases. 

Sec. 80. — This section provides for the 
appointment of Agents under the Act. 

Sec. 83. — The provisions of this section 
will enable India to -enter into recipro<^ 
airaugenients with oth^r countries for the 


mutual protection of trade-marks. 

Sec. 84. — This section empowers the 
Central Government to make rules subject 
to previous publication for carrying out the 
purposes of the Act. 

Under this section the Central Gov- 
ernment is empowered to make provi- 
sion enabling intending applicants for the 
registration of trade-marks to deposit th^r 
application at the Patent OflBce prior to the 
commencement of the Act. 



5023 


The Trade Unions Act (XVI op 1926). 


(c) provide for securing and regulating the publication, sale or distribution 
ot copies oi trade marks and other documents connected therewith ; 

(d) prescribe additional matters to be entered in the register ; 

, ^ prescribe the conditions and restrictions subject to which the reeister 

the Textile Marks i[Records] and the Refused Textile Marks ^rListsl mav be 
inspected ; t j 7 

(/) prescribe the form of certificates of registration ; 

(g) prescribe the conditions under which a trade mark removed from the 
register may be restored under sub-section (3) of section 18 ; 

(h) prescribe the further documents, information or evidence to accompany 

an application under sub-section (i) of section 41 ; r 7 

(i) prescribe classes of goods as textile goods for the purposes of Chapter IX ; 

(j) provide for the constitution of Advisory Committees referred to in sec- 

tion 66, and prescribe the places of meeting, and conduct of business at meetings of 
such Committees, ® * 

(k) regulate the awarding of costs by the Registrar under section 70 ; 

(l) prescribe the conditions subject to which an agent referred to in sec- 
tion 80 may act ; 

(m) prescribe the fees to be paid under this Act ; 

(n) provide for the establishment of branches of the Trade Marks Registry 
when expedient for facilitating the working of this Act, and authorise the prepamtion 
of copies of the register to be kept at such branch offices ; 

(o) prescribe the manner in which, in proceedings under this Act before the 

Central Government or the Registrar, applications shall be made, notices o^iven and 
matters advertised ; ° 

(p) prescribe times or periods required by this Act to be prescribed ; 

(^) provide, generally, for regulating the business of the Trade Marks Registry 
and of branches established under clause (w) * *] and for regulating 

all things by this Act placed under the direction or control of the Central GoverrS 
ment or the Registrar. 

3 [(r) make such provisions as are neceseary to ensure uniformity of 
practice between the Registrar and the Bombay Registrar in all matters arising 
out of registration of trade marks in respect of textile goods.] ^ 

85. The Central Government may, by notifica- 
tion in ific official Gazette, provide such procedure as 
It considers expedient to enable intending applicants to 
deposit trade marks at the Patent Office before the 

coming into force of the remaining provisions of this 
Act : 


Power to Central Govern* 
ment to make pro\'ision for 
applications for registration 
before the comings into force of 
the remaining provisions of 
Act. 


section shall not afl'ect 

any right, existing or accruing m the trade mark. 


THE INDIAN TRADE UNIONS ACT (XVI OF 1926 ) 


Year. 1 No. 

} 

Short title. 

Ameiidnient. 

1926 

XVI 

The Inclian Trade Unions Act. 

'^'rnrt Government of 

Laws) 


It this Act, except as expressly pro^-ided, fov''-LfaTtoli?u- 
.ords ‘appropriate Govornmeut’ have been Vt 


N.B . — Throughout 

ment” the woiu.-> appiupricue vtuvernmeut' have been kx. 

Government of I ndia (Adaptations of Indian Laws) Order, 1937 . ^ 

I Tho words ‘ ^ roGordf*? and “ lists* substi- hy'/H’r? section 63" omitted 

t.iitod for the words “record" and "list” by ' 3 Sub^Cl. (r) added bv ihi^i 
Act XXVII of 1941. ^ ^ attded by tbtd. 
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An Act to provide for the registration of Trade Unions in certain respects 
to define the law relating to registered Trade ‘Unions in British India. 
Whereas it is expedient to provide for the registration of Trade Unions 
and in certain respects to define the law relating to registered Trade Unions in 
British India; It is hereby enacted as follows: — 

CHAPTER I. 

Preliminary. 


bliort title, extent and 1. (1) This Act may be called The Indian 

commencement. Trade UNIONS AcT, 1926. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into foi-ce on such date as the Central Government 
may, by notification in the Official Gazette ; appoint. 

2. In this Act, the ’^[appropriate Government] means, in relation to Trade 

Unions whose objects are not confined to one pro- 
Uefinitions. vince, the Centi-al Government, and in relation to 

other Trade Unions, the Provincial Government, and unless there is anything 
repugnant in the subject or context, — 

(a) “executive” means the body, by whatever name called, to which the 
management of the affairs of a Trade Union is entrusted ; 

(Z>) “officer,” in the ease of a Trade Union, includes any member of the 
executive thereof, but does not include an auditor ; 

(c) “prescribed” means prescribed by regulations made under this Act; 

(d) “registered office” means that office of a Trade Union which is 
registered under this Act as the head office thereof ; 

(e) “Registered Trade Union” means a Trade Union registered under 
this Act ; 

(/) “Registrar” means a Registrar of Trade Unions appointed by the 
“[appropriate Government] under section 3, and ‘‘the Registrar”, in relation 
to any Trade Union, means the Registrar appointed for the province in which 
the head or registered office, as the case may be, of the Trade Union is situated; 

(g) “trade dispute” means any dispute between employers and work- 
men or between workmen and workmen, or between employers and employers 
which is connected with the employment or non-employment, or the terms of 
employment or the conditions of labour, of any person, and “workmen” means 
all persons employed in trade or industry whether or not in the employment 
of the employer with whom the trade dispute arises ; and 

(/i) “Trade Union” means any combination, whether temporary or per- 
manent, formed primarily for the purpose of regulating the relations between 
workmen and employers or between workmen and worsen, or between 
employers and employers, or for imposing restrictive conditions on the conduct 
of any trade or business, and includes any federation of two or more Trade 

Unions : 


LEG. REF. 

1 lufe-erted in S. 2 by A.O., 1937. 

-Substituted by A.O., 1937. 

NOTES. 

Sec. 2 (h) : Trade union and Partner- 
ship. — When several businessmen by 
ariang-einent form themselves into a combi- 
nation for tbe common purpose of enriching 
themselves by preventing the cutting of 
prices for ^Tlneh various rules were made, 


and besides, provision was made for the pay- 
ment into a common pool and a sharing oot 
of it for arbitration in case of disputes, etc., 
on a question whether it amounted to R 
partnership, it was "held, that it was simply 
a case of a combination of various busi- 
nesses inter ae to benefit the members and 
it was a case of a combination and not a 
case of a partnership and that it fell witiun 
the definition of Trade Union. 190 I.C. 
491=1940 N.L.J. 239=1940 Nag. 228. 
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Provided that this Act shall not affect — 

(i) any agreement between partners as to their own busine^; J 

(ii) any agreement between an employer and those enmloyed'W him^as * 




C ourt 

Jammu £■ ^ .t'>nrnlr 


to such employment; or 

(iii) any agreement in consideration of the sale of the goodwill of a 
business or of instruction in any profession, trade or handicraft. 

CHAPTER II. 

Registration op Trade Unions. 


Appointment of Roe-ia- appropriate GovernmentJ shall 

tws.^ t e t of Eogis appoint a person to be the Registrar of Trade Unions 


4. 


for -[each Province]. 

Any seven or more members of a Trade Union may, by subscribing 

Mode of registration. ^heir names to the rules of the Trade Union and by 

® otherwise complying with the provisions of this Act 

with respect to registration, apply for registration of the Trade Union under 
this Act. 


5. (1) Every application for registration of a Trade Union shall be made 

AppUcation for rcRistra- Registrar, and shall be accompanied by a copy 

tion. of the rules of the Trade Union and a statement of 

the following particulars, namely : — 

(a) the names, occupations and addresses of the members making the 
application : 


(6) the name of the Trade Union and the address of its head office; and 

(c) the titles, names, ages, addresses and occupations of the officers of 
the Trade Union. 


(2) Where a Trade Union has been in existence for more than one year 
before the making of an application for its registration, there shall be delivered 
to the Registrar, together with the application, a general statement of the assets 
and liabilities of the Trade Union prepared in such form and containing such 
particulars as aiaj* be prescribed. 

6. A Trade Union shall not be entitled to regis- 
Provisions to be contain- tratiou under this Act, unless the executive thereof is 
ed in the rules of a Trade constituted in accordance with the provisions of this 
Union. Act, and the rules thereof provide for the following 

matters, namely : — 

(а) the name of the Trade Union ; 

(б) the whole of the objects for which the Trade Union has been 

established ; 

(c) the whole of the purposes for which the general funds of the Trade 
Union shall be applicable, all of wliich purposes shall be purposes to which such 
funds are lawfully applicable under this Act; 

(d) the maintenance of a list of the members of the Trade Union and 
adequate facilities for the inspection thereof by the officers and members of the 
Trade Union ; 

(e) the admission of or<Iinary memher.s who shall be persons actually 
^iigaged or employed in an industry with which the Trade Union is connected 
and also the admLssion of the nuiiihcr of honorary or temporary members as 
officers required under section 22 to form the executive of the Trade Union; 


LEG. REF. 

^ Subatitiitod for ^Each Local Qovernmeat^ 


l^y A.O., 1037^ 

2 Substituted by A.O,, 1937, 
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Power to call for further 
particulars aud to require 
nltcratiou of name. 


(/) the conditions under Trhich any member shall be entitled to any 
benefit assured by the rules and under which any fine or forfeiture may be 
imposed on the members; 

(g) the manner in which the rules shall be amended, varied or rescinded; 

(h) the manner in which the members of the executive and the other 
officers of the Trade Union shall be ajjpointed and removed ; 

(t) the safe custody of the funds of the Trade Union, an annual audit, 
in such manner as may be prescribed, of the accounts thereof, and adequate 
facilities for the inspection of the account books by the officers and members 
of the Trade Union; and 

(j) the manner in which the Trade Union may be dissolved. 

7. (1) The Registrar may call for further information for the purpose of 

satisfying himself that any application complies with 

the provisions of section 5, or that the Trade Union 
is entitled to registration under section 6, and may 
refuse to register the Trade Union until such infor- 
mation is supplied. 

(2) If the name under which a Trade Union is proposed to be registered 
is identical with that b 3 ’ which any other existing Trade Union has been regis- 
tered or, in the opinion of the Registrar, so nearly resembles such name as to 
be likely to deceive the public or the members of either Trade Union, the 
Registrar shall require the persons applying for registration to alter the name 
of the Trade Union stated in the application, and shall refuse to register the 
Union until such alteration has been made. 

8. The Registrar, on being satisfied tliat the Trade Union has complied 

with all the requirements of this Act in regard to 
Registration. registration, shall register the Trade Union by enter- 

ing in a register, to be maintained in such form as may be prescribed, the parti- 
culars relating to the Trade Union contained in the statement accompanying 
the application for registration. 

9. The Registrar, on i*egistering a Trade Union under section 8, shall issue 

. . a certificate of registration in the prescribed form 

Certificate of registration. shall be conclusive evidence that the Trade 

Union has been duly registered under this Act. 

. ^ 10. A certificate of registration of a Trade 

Cancellation of rcgistra- Union may be withdrawn or cancelled by the 

Registrar— 

(a) on the application of the Trade Union to be verified in such manner 
as may be prescribed, or 

(h) if the Registrar is satisfied that the certificate has been obtained by 
fraud or mistake, or that the Trade Union has ceased to exist or has wilfully 


NOTES. 

Sec. 8. — Under section 8, when an appli- 
cation is made .for registration of a trade 
union, the duties of the Registrar of trad,e 
unions are to examine the application and to 
look at the ob.iccts for which the union is 
formed. If those objects are objects set 
out in the Act, and if those objects do not 
go outside the objects prescribed by the Act 
and if all the requirements of the Act and 
the regulations made thereunder have been 
complied with, it is his duty to register the 
union. lie can d;o very little more than 
satisfy himself that technical requirements 

of the Act have been complied with. If ho 


finds that the procedure in connection with 
the application is in order, and if on the 
face of the application form, ho finds that 
the objects of the Trade Union are appa- 
rently lawful, legitimate and infra vires the 
trade union, and if he further finds that the 
funds of the Union arc only to be used in 
furtherance of those objects, then he has no 
option but to register the trade union, no 
matter what happens to it subsequently if 
it in fact proceeds counter to law or seek® 
to carry out its lawful objects in an unlaw- 
ful way. 63 Cal. 565=40 O.W.N. 97= 
1936 Cal. 57. 
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and after notice from the Registrar contravened any provision of this Act or 
allowed any rule to continue in force which is inconsistent wth any such provi- 
sion, or has rescinded any rule providing for any matter provision for which is 
required by section 6 : 

Provided that not less than tw'o mouths’ previous notice in writing speci- 
fying the ground on which it is xjropo.sed to withdraw or cancel the certificate 
shall be given by the Registrar to the Trade Union before the certificate is 
withdrawn or cancelled otherwiiso than on the application of the Trade Union. 

Mil. (1) Any person aggrieved by any refusal of the Registrar to register 
Appeal. ^ I’rade Union or by the withdrawal or cancellation 

a. certificate of registration may, within such 
period as may be prescribed, appeal — 

(а) where the head office of the Trade Union is situated within the limits 

of a Presidency-town “J to the High Court, or 

(б) where the head office is situated in any other area, to such Court, not 
inferior to the Court of an additional or assistant Judge of a principal Civil 

Court of original jurisdiction, as the ^ iappropriate (iovernmenti may annoint 
in this behalf for that area. 


(2') *1 he appellate Coui't may dismiss the appeal, or pass an order direct- 
ing the Registrar to register the Union and to issue a certificate of registration 
under the provisions of section 9 or setting aside the order for withdrawal 
or cancellation of the certificate, as the case may be, and the Registrar shall 
comply with such order. 

(3) For the purpose of an appeal under sub-section (1) an appellate 
Court shall, so far as may be, follow the same procedure and have the same 
powers as it follows and has when trying a suit under the Code of Civil Proce- 
dure, 1908, and may direct by whom the wliole or any part of the costs of the 
appeal shall be paid, and such costs shall be recovered as if they had been 
aw'arded in a suit under the said Code. 


(4) In tlie event of the dismissal of an appeal by any Court appointed 
under clause (6) of sub-section (1), the person aggrieved shall have a rityht of 
appeal to the High Court, and the High Court shall, for the purpose of such 
appeal, liave all the powers of an appellate Court under sub-sections (2) and 
(3), and the provisions of those sub-sections shall apply accordingly] 


12. All communications and notices to a registered Trade Union may be 
Hcgistcred ofTice. addressed to its registered office. Notice of any 

..V. « . , .. <*hangc in the address of the head office shall be given 

within fourteen days o such Cange to the Registrar in writing, and the changed 
address shall be recorded ni the register referred to in section 8. 



Every registered Trade Union shall be a body 


corporate by the name 


LEG. REF. 

■1 Substituted by Act XV of 1928. 

Words ‘or of Rangoon* omitted by 
.\.0., 1937. 

•') Substituted by A.O., 1937. 

NOTES. 

Sec. 11: Per CostcKo, J . — Under S. 11 
(3), an appeal to tho High Court from an 
order of the Itcgistrar of trade unions re- 
fusing registration sliould come before n. 
single Judge sitting on tho Original Side of 
the Court who is to deal with the matter, if 
necessary in the same way as if he were 
trying a suit under the Code of Civil Pro* 


eedure. 03 Cal. 505=40 C.W.N. 97=62 
C.l^.J. 442=l;036 Cal. 57. 

. " the heading the plain- 

tiff purported to be the N.-W.Ry. Union, 
Eiihore, through two Vice-Presidents who 
were nan.ed and the plaint stated that tho 
l>l{.intiff.s were the Vice-Presidents of tho 
North Western Railway Union, Lahore; 
Jliltl, tiint pnma facie the proper plaintiff 
wav not before the Court and that tho 
I ii^on not properly roproeented . 14 

Ij. 3.i0=]P33 L. 203, 8. 13, merely says 

that if ;i trade union 18 registered it can sue 
and be sued. In the case of a combination 
resemblm^^ a trade union which is not regi^^ 
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Incorporation of register- 
ed Trade Unions. 

to contract, and shall by 

Certain Acts not to apply 
to registered Trade Unions. 


under which it is registered, and shall have perpetual 
succession and a common seal with power to acquire 
and hold both movable and immovable property and 
the said name sue and be sued. 

14. The following Acts, namely: — 


(а) The Societies Registration Act, 1860, 

(б) The Co-operative Societies Act, 1912, 

^[(c) The Provident Insurance Societies Act, 1912, 

(d) The Indian Life Assurance Companies Act, 1912,] and 
(ej The Indian Companies Act, 1913, 

shall not apply to any registered Trade Union, and the registration of any such 
Trade Union under any such Act shall be void. 


CHAPTER III. 

Rights and Liabilities op Registered Trade Unions. 


Objects on wbicli general 
funds may be spent. 


15. The general funds of a registered Trade 
Union shall not be spent on any other objects than 
the following, namely : — 


(a) the payment of salaries, allowances and expenses to officers of the 
Trade Union ; 


(&) the payment of expenses for the administration of the Trade Union, 
including audit of the accounts of the general funds of the Trade Union; 

(c) the prosecution or defence of any legal proceeding to which the 
Trade Union or any member thereof is a party, when such prosecution or 
defence is undertaken for the purpose of securing or protecting any rights of the 
Trade Union as such or any rights arising out of tlie relations of any member 
with his employer or with a person whom the member•emplo 3 ^s ; 

(d) the conduct of trade disputes on behalf of the Trade Union or any 

member thereof ; 


(e) the compensation of members for loss arising out of trade disputes; 
(/) allowances to members or their dependants on account of death, old 
sickness, accidents or unemployment of such members; 

“ ' (n) the issue of, or the undertaking of liability under, policies of assur- 

ance on the lives of members or under policies insuring members against 
sickness, accident or unemployment; 

(7i) the provision of educational, social or religious benefits for mem- 
bers (including the payment of the expenses of funeral or religious ceremonies 
for deceased members) or for the dependants of meraberss 

(z) the upkeep of a periodical published mainly for the purpose of dis- 
cussing questions affecting employers or workmen as such; 

(?) the payment, in furtherance of any of the objects on which the 

<reneral funds of the Trade Union may be spent, of contributions to any cause 
fntended to benefit workmen in general, provided that the expenditure m respect 
of such contributions in anv financial year shall not at any time during that year 
be in excess of one-fourth of the combined total of the gross income which has 
UD to that time accrued to the general funds of the Trade Union during that 
year and of the balance at the credit of those funds at the commencement ot 

that year ; and 


LEG. BEF. 

CIs. (c) and (d) repealed by Act XXV of 
1941. 

NOTES. 

tered, a suit by one member against another 


not in any repres«ntativo capacity but as a 
eontracting party to the combination is 
maintainable and the absence of registration 
does not affect the question. 1940 N.L.J. 
239=1940 Nag. 228=1. L.B. (1941) Nag. 
702. 
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^ (A) subject to any conditions contained in the notification, any other 

object notified by the ^[appropriate Government] in the Official Gazette. 

(1) A registered Trade Union may constitute a separate fund, from 

Constitution of n eepnrnte separately levied for or made to that 

fund for political purposes. from -which payments may be made, tor the 

. promotion of the civic and political interests of its 

members, in furtherance of any of the objects specified in sub-section (2). 

(2) -The objects referred to in sub-section (1) are: — 

(а) the payment of any expenses incurred, either directly or indirectly, 
by a candidate or prospective candidate for election as a member of any legisla- 
live body constituted under the Government of India Act =^[or the Government 
of India Act, 1935] or of any local authority, before, during or after the election 
lu connection with his candidature or election; or 

(б) the holding of any meeting or the distribution of any literature or 
documents m support of any such candidate or prospective candidate ; or 

(c) the maintenance of any person who is a member of any legislative 
body constituted under the Government of India Act ="[or the Government of 
India Act, 1935] or of any local authority; or 

, . , (d) the registration of electors or tlie selection of a candidate for any 

legislative body constituted under the Government of India Act l^'or the Gov 
crnnient of India Act, 1935] or for any local authority; or 

(e) the holding of political meetings of any kind, or the distribution of 
political literature or political documents of any kind. 

(3) No member shall be compelled to contribute to the fund constituted 
under sub-section (1) ; and a member who does not contribute to the said fund 
shall not be excluded from any benefits of the Trade Union, or placed in any 
respect either directly or indirectly under any disability or at any disadvantage 
as compared with other members of the Trade Union (except in relation to the 
control or management of the said fund) by reason of his not contributing to 
the said fund; and contribution to the said fund shall not be made a condition 
for admission to the Trade Union. 

17. No officer or member of a registered Trade Union shall be liable to 

punishment under sub-section (2) of section 120-B 
of the Indian Penal Code, in respect of any a^ree- 
ment made between the members for the purpose of 

furthering any such object of the Trade Union as is specified in .Action 15 
unless the agreement is an agreement to commit an offence. 

18. (1) No suit or other legal proceeding shall be maintainable in anv 

Immunity from civil unit any registered Trade Union or 

in certain cases. any officer or member thereof in respect of any act 

^ ^ , . , , contemplation or furtherance of a trade dis- 

pute to winch a member of the Trade Union is a party on the ground only that 
such act mduoes -some other person to break a contract of employment, Jc that 
interference with the trade, hnsiness or employment of some other person 

as he* wmf other person to dispose of his capital or of his labour 

(2) A registered Trade Thiion shall not be liable in any suit or other 
legal proceeding m any Civil Court in respect of any tortious act done in con- 
templation or furtherance of a trade dispute by an agent of the Trade Union if 


Oriminal conspiracy 
trarle disputes. 


in 


LEG. REP. 

I 8ul>sf itiitod for ‘Govcrnor-G-enoral 
liy A.O., 10.37. 

-Inserted l>y A.O., 1037. 


in 


NOTES. 

Sec. 18. S. 18 . docs nol afford - Immu- 
nity to n tiTuIo union or to an onicer thereof 
for any act of deliberate traspass. 185 
r.C. 57=1930 Sind 256 
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it is prov^ that such person acted without the knowledge of, or contrary to 
express instructions given by, the executive of the Trade Union. 

19. Nbtwithstanding anything contained in any other law for the time 

Enforceability of aeree- force an agreement between the members of 

ments. ^ registered Trade Union shall not be void or void- 

, . . « merely by reason of the fact that any of the 

objects of the agreement are in restraint of trade : 

^^3.t nothing in this section shall enable any Civil Court to 
entertain any legal proceeding instituted for the express purpose of enforcing 
or recovering damages for the breach of any agreement concerning the condi- 
tions on which any members" of a Trade Union shall or shall not sell their goods, 
transact business, work, employ or be employed. 

20. The account books of a registered Trade Union and the list of mem- 

•p. , . . . ^ ^ bers thereof shall be open to inspection by an officer 

Trade oo s o member of the Trade Union at such times as may 

be provided for in the rules of the Trade Union. 

21. Any person who has attained the age of fifteen years may be a member 

. of a registered Trade Union subject to any rules of 

bersMp of T^adrUnL^s*'” Trade Union to the contrary and may, subj'ect as 

aforesaid, enjoy all the rights of a member and 
execute all instruments and give all acquittances necessary to be executed or 
given under the rules : 

Provided that no person who has not attained the age of eighteen years 
shall be an officer of any such Trade Union. 

22. Not less than one-half of the total number 
Proportion of officers to officers of every registered Trade Union shall 

be connected wi e m us- persons actually engaged or employed in an indus- 

try with which the Trade Union is connected: 

Provided that the ^[appropriate! Government may, by special or general 
order, declare that the provisions of this section shall not apply to any Trade 
Union or class of Trade Unions specified in the order. 

23. Any registered Trade Union may, with the consent of not less than 

two-thirds of the total number of its members and 
Change of name. subject to the provisions of section 25, change its 


Change of name. 


name. 


24. Any two or more registered Trade Unions may become amalgamated 

together as one Trade Union with or without dis- 
Amalgamation of Trade solution or di\'ision of the funds of such Trade 
'Unions. Unions or either or any of them, provided that the 

votes of at least one-half of the members of each or every such Trade Union 
entitled to vote are recorded, and that at least sixty per cent, of the votes 
recorded are in favour of the proposal. 

25. (1) Notice in writing of every change of name and of every amalga- 

mation, signed, in the case of a change of name, by 
Notice of change of name. Secretary and by seven members of the Trade 

or ama gama ion. XTnion changing its name, and, in the ease of an 

amalgamation, by the Secretary and by seven members of each and every Trade 
Union which is a party thereto, shall be sent to the Registrar, and where the 


LEG. BEF. 

1 Substituted for Tjocal* by A.O., 1937. 
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head office of the amalgamated Trade Union is situated in a diiferent province, 
to the Registrar of such province. 

. proposed name is identical, with that by which any other 

existing Trade Union has been registered or, in the opinion of the Registrar, so 
nearly resembles such name as to be likely to deceive the public or the members 
of either Trade Union, the Registrar sliall refuse to register the change of name. 

• ^ Save a.s provided in sub-section (2), the Registrar shall, if he is 
satisfied that the provisions of this Act in respect of change of name have been 
complied with, register the change of name in the register referred to in 
section 8, and the change of name shall have effect from the date of such 
registration. *, 

(4) The Registrar of the province in which the head office of the amal 
gainated Trade Union is situated shall, if he is satisfied that the provisions of 
this Act in respect of amalgamation have been complied with and that the Trade 
Union formed thereby is entitled to registration under section 6, register the 
Trade Union in the manner provided in section 8, and the amalgamation shall 
have effect from the date of such registration. 

26. (1) The change in the name of a registered Trade Union shall not 

Effects of change of name any rights or obligations of the Trade Union 

and of amalgamation. o** render defective any legal proceeding by or 

against the Trade Union, and any legal proceeding 
which might have been continued or commenced by or against it by its former 
name may he continued or commenced by or against it by its new name. 

(2) An amalgamation of two or more registered Trade TTnions shall not 
prejudice any right of any of such Trade Unions or any right of a creditor of 
any of them. 

27. (1) When a registered Trade Union is dissolved, notice of the dis- 
solution signed by seven members and by the Secre- 
tary of the Trade Union shall, within fourteen days 

of the dissolution, be sent to the Registrar, and shall be registered by him if he 
is satisfied that the dissolution has been effected in accordance with the rules 
of the Trade Union, and the dissolution shall have effect from the date of such 
registration. 

(2) Where the dissolution of a registered Trade Union has been regis- 
tered and the rules of the Trade Union do not provide for the distribution of 
funds of the Trade Union on dissolution, the Registrar shall divide the funds 
amongst the members in such manner as may be prescribed. 


I>issolution. 


28. 

Returns. 


(1) There shall he sent annually to the Registrar, on or before such 

date as may be prescribed, a general statement, audit- 
ed ill the prescribed manner, of all receipts and 
expenditure of every registered Ti*ade Union during the year ending on the 31st 
day of March next preceding such prescribed date, and of the assets and liabili- 
ties of the Trade Union existing on such 31st day of MarcR The statement 
shall be prepared in such form and shall comprise such particulars as may be 
prescribed. 

(2) Together with the general statement there shall be sent to the 
Registrar a statement showing all changes of officers made by the Trade Union 
during the year to which the general statement refers, together also with a 
copy of the rules of the Trade Thiion corrected up to the date of the despatch 
thereof to the Registrar. 

(3) A copy of every alteration made in the rules of a registered Trade 
Union shall be sent to the Registrar within fifteen days of the making of the 
alteration. 
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Power to make regula- 
tions. 


CHAPTER IV. 

Regui^ations. 

29. (1) ^[*] The ^[appropriate] Government 
may make regulations for the purpose of carrying 
into effect the provisions of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such regulations may provide for all or any of the following 
matters, namely; — 

(а) the manner in which Trade Unions and the rules of Trade Unions 
shall be registered and the fees payable on registration ; 

(б) the transfer of registration in the case of any registered Trade 
Union which has changed its head office from one province to another; 

(c) the manner in which, and the qualifications of persons by whom, 
the accounts of registered Trade Unions or of any class of such Unions shall be 
audited ; 

(d) the conditions subject to which inspection of documents kept by 
Registrars shall be allowed and the fees which shall be chargeable in respect of 
such inspections ; and 

(e) any matter which is to be or may be prescribed. 

30. (1) The power to make regulations con- 
Publication of xeguia- f erred by section 29 is subject to the condition of the 

regulations being made after previous publication. 

(2) The date to be specified in accordance with clause (3) of section 23 
of the General Clauses Act, 1897, as that after which a draft of regrulations 
proposed to be made will be taken into consideration shall not be less than three 
months from the date on which the draft of the proposed regulations was 
published for general information. 

(3) Regulations so made shall be published in the Official Gazette, and 
on such publication shall have effect as if enacted in this Act. 

CHAPTER V. 

Penalties and Procedure. 

31. (1) If default is made on the part of any registered Trade Union in 

„ . giving any notice or sending any statement or other 

Failure to submit returns, ^jocument as required by or under any provision of 

this Act, every officer or other person bound by the rules of the Trade Union to 
give or send the same, or, if there is no such officer or person every member of 
the executive of the Trade Union shall be punishable with fine which may 
extend to five rupees, and, in the case of a continuing default, with an addi- 
tional fine which may extend to five rupees for each week after the first during 
which the default continues: 

Provided that the aggregate fine shall not exceed fifty rupees. 

(2) Any person who wilfully makes, or causes to be made, any false 
entry in, or any omission from, the general statement required by section 28, or 
in or from any copy of rules or of alterations of rules sent to the Regi^rar 
under that section, shall be punishable with fine which may extend to five 

hundred rupees. _ 

32. Any person who, with intent to deceive, gives to any member of a 

registered Trade Union or to any person intending 
Supplying false informa- applying to become a member of such Trade Union 
regarding Trade document purporting to be a copy of the rules 

of the Trade Union or of any alterations to the same 
which he knows, or has reason to believe, is not a correct copy of such rules or 


tion 
Unions. 


LEG. REF. 

' Words ‘Subject to the control of the 
Governor-General in Council* omitted by 


A.O., 1P37. ^ 

2 Substituted for ^Local' by A.O., 1937. 
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alterations as are for the time being in force, or any person who, with the like 
intent, gives a copy of any rules of an unregistered Trade Union to any person 
on the pretence that such rules are the rules of a registered Trade Union, shall 
be punishable with fine which may extend to two hundred rupees. 

33. (1) No Court inferior to that of a Presidency Magistrate or a Magis- 

Cogniaanice of offences of the first class shall try any offence under this 

Act. 

(2) No Court shall take cognizance of any offence under this Act, unless 
complaint thereof has been made by, or with the previous sanction of, the 
Registrar or, in the case of an offence under section 32, by the person to whom 
the copy was given, within six months of the date on which the offence is alleged 
to have been committed. 


THE TRANSFER OF PROPERTY (VALIOATING) ACT 

(XXVI OF 1917). 

[27^ft. Septemher, 1917. 

An Act to validate certain transfers of property made prior to the l5< of 

January, 1915. 

Whereas it is expedient to validate certain transfers of property made 
prior to the 1st of January, 1915 ; Tt is hereby enacted as follows: — 


Short title and extent. 


1. (1) This Act may be called The Transfer 

OP Property (Validating) Act, 1917. 


(2) It shall extend, in the first instance, to the United Provinces of Agra 
and Oudh, provided that the ^Provincial Government of any Province] may, 
by notification in the Official Gazette extend it to ^[the whole or any part, of 
that Province.] 


2. Where a mortgage or gift purports to have been effected by an instru- 

^ . merit executed prior to the 1st of January, 1915, and 

transf. remade prior ‘to tie ^ "I 

1st of January, 1915. pcrtv Act, 1882, to be attested, such mortgage or gift 

shall not he deemed to be invalid by reason only that 
any person who purported to attest such instrument as a witness did not see the 


executant sign it, provided that such person before signing his name on the 
instrument received from the executant a personal acknowledgment of his 
signature to the same. 


3. Wliere a claim under any such instrument executed prior to the 1st of 

Bostoration of certain 1915, has been wholly or in part dismissed, 

claims. rejected, or withdrawn, after the 30th day of July, 

1912. and before the commencement of this Act, in a 
Court of first instance or of revision or appeal, by reason only of the fact that 
some person who purported to attest such instrument as a witness, on having 
received before sisning his name thereon a personal acknowledgment from the 
executant of his signature to the same, did not see the executant sign it the case 
may. if the dismissal, rejection or withdrawal ha.s had the effect of invalidating, 

_ .T •• T ... por.sons claiming thereunder, 

be restored on review in accordance with the procedure pro^nded hv the Code 

of Civil Procedure, 190R for review of judfrments, on application in writing 
made within aix montlis from the commencement of this Act ; and on such res- 
toratioii. the provisions of section 2 shall apply to such instrument- 
Provided nevertheless — 


1 - every Court to whom such an application is made shall have a 

discretion to reluse the same if it is o f opinion that such restoration would 

LEG. REF. 

1 .Substituted by A.O., 1937. 


C.C-Nf. — 630 
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prejudice the rights of any transferee for value in good faith under any trans- 
fer made subsequent to the said 30th day of July, 1912 ; 

(2) that in the event of a decree being passed upon such application in 
favour of the applicant or his legal representative interest shall only be allowed 
under such instrument at the contractual rate up to the date of the original 
dismissal, rejection or withdrawal of such claim, and for a period of six months 
therefrom, and at the rate of 6 per cent, thereafter until realization ; and 

(3) that in the event of the case being so restored the Court shall be 
bound by the finding of the former Court, by or before whom the case was 
dismissed, rejected or withdravm, on any issue of fact which was heard and 
finally determined by it. 


THE TRANSFER OF PROPERTY ACT (IV OF 1882). 


Year. 

No. 

! 

Short title. 

Repeals and amendments 

, 

1882 

IV 

« 

► 

The Transfer of Property Act, 
1882. 

1 

Repealed in par:, XV of 1895 ; V of 19®®* 
Madras Act, III of 1922. 

Repealed in part and amended, II of igoo. 

Amended, III of 1885 ; VI of 1904 * XI of 
191s; XXXVIII of IQ 25 XXyll of 
1926; Xof 1927 ; XX of 1929; Acts 
XXV of 1934 ; and IV of 1930. See 
Act V of 1930; Government of India 
(Adaptation of Indian Laws) Order, 

9 



Ap'pHcation of certain sections extended 
by Act XIII of 1889, S. 32. 


CONTENTS. 


Preamble. 

CHAPTER I. 

Preliminarv. 

Sections. 

1 . Short title. 

Commencement. 

Extent. 

2. Repeal of Acts. . 

Savinc; of certain enactments, incidents, 

rights, liabilities, etc. 

3. Interpretation clause. 

4. Enactments relating to contracts to be 
taken as part of Contract Act. 

CHAPTER II. 

Of Transfers of Property by Act of 

Parties. 

(A) Transfer of Prof>ereiy whether movable 

or immovable. 

5. “Transfer of Property” defined. 

6. What may b** transferred. 

7. Persons competen* to transfer. 

8. Operation of transfer. 

9. Oral transfer. 

10. Condition restraining alienation. 

1 1. Restriction repugnant to interest crea c . 
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13. Transfer for benefit of unborn person. 

14. Rule against perpetuity. 
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16. Transfer to take effect on failure of prio 

interest. 
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18. Transfer in perpetuity for benefit or 
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19. Vested interest. . , 

20. When unborn person acquires vestea 

interest on transfer for his benefit. 

21 . Contingent interest. m.,,. xAjTin 

22. Transfer to. members of a class who 

““.T VrrnsS’‘‘coX,.nt on happening of 

T-n^?- "o of certain persons a, 

survive at some period not specified, 
os; Conditional transfer. 

06 Fulfilment of condition precedent. 
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^*"2^ "^U^tcrior transfer conditional on happen- 
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00 Fulfilment of condition subsequent. 
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39. Transfer where third person is entitled 
to maintenance. 

40. Burden of oblig^ation imposing restriction 
on use of land, or of obligation annexed to 
ownership, but not amoxinting to interest or 
easement. 
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Secttions, 
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70. Accession to mortgaged property. 

71. Renewal of mortgaged lease. 

73. Rights of mortgagee in possession* 

73 * Right to proceeds of revenue sale or compensa- 
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74. * * 

75 * * * * , 

76. Liabilities of morlgagcc in possession. 

Loss occasioned by his default. 

77. Receipts in lieu of interest. 

Priority. 

78. Postponement of prior mortgagee. 

79. Mortgage to secure uncertain amoun 
when maximum is expressed. 

80. ♦ * 

Marshalling and Contribution 

8 1 . Marshalling securities. 

82. Contribution to mortgage-debt 

Deposit in Court. 

83. Power to deposit in Court money due 
on mortgage. 

Right to money deposited by mortgagor. 

84. Cessation of int-rest. 

85 ♦o 90. [^Repealed by Act V of ipofi.] 

Redemption. 

91. Persons who may sue for redemption. 

93. Subrogation. 

93. Prohibition of ta. king. 

94, Rights of mesne mortgagee. 

95 - Righte of redeeming co-mortgagor to 

expenses. 
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.Anomalous Mortgages. 

98. Rights and liabilities of parties to 

anomalous mortgages. 

99. [Repealed by Act V of igod.'\ 

Charges 

too. Charges. 
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CHAPTER V. 
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Sections. 

106. Duration of certain leases in absence of 
written contract or local usage. 

107. Leases how made. 

108. Rights and liabilities of lessor and lessee. 

109. Rights of lessor’s transferee. 

no. Exclusion of day on which term com- 
mences. 

Duration of lease for a year. 

Option to determine lease. 

111. Determination of lease. 

1 12. Waiver of forfeiture. 

1 13. Waiver of notice to quit. 

1 14. Relief against forfeiture for non-pay- 
ment of rent. 

114-^. Relief ergainst forfeiture in certain other 
cases. 

1 15. Effect of surrender and forfeiture on 
under-leases. 

116. Effect of holding over. 

1 1 7. Exemption of leases for agricultural 
purposes. 

CHAPTER VI. 

Op Exchanges. 

118. ‘‘Exchange” defined. 

119. Right of parly deprived of thing re- 
ceived in exchange. 

120. Rights and liabilities of parties. 

1 21. Exchange of money. 


SECTIONS. 

CHAPTER VII. 

Of gifts. 

122. “Gift** defined. 

Acceptance when to be made. 

123. Transfer how effected. 

124. Gift of existing and future property. 

125. Gift to several, of whom one does 
not accept. 

126. When gift may be suspended or revoked, 

127. Onerous gifts. 

Onerous gift to disqualified person. 

128. Universal donee. 

129. Saving of donations mortis causa and 
Muhammadan law. 

CHAPTER VIH 

Op Transfers of Actionable Claims. 

130. Transfer of actionable claim. 

131. Notice to be in writing, signed. 

132. Liability of transferee of actionable 
claims 

* 33 * Warranty of solvency of debtor. 

134. Mortgaged debt. 

135. Assignment of rights under marine or 
fire policy of insurance. 

136. Incapacity of officers connected with 

Courts of Justice. 

137. Saving of negotiable instruments, etc. 

The Schedule. 


f/ 7 /A February^ i68s. 

An Act to amend the law relating to the Transfer of Property by act of Parties. 

Whereas it is expedient to define and amend certain parts of the law 

relating to the transfer of property by act of parties ; 
Preamble. jg hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 


I. This Act may be called The Transfer op 
S hort title. PROPERTY Act, 1882. 


NOTES. 

Applicability of Amending Act of *9^9 
TO N.W.F. Province.. — Act XXI of 1929, 
Transfer of Property (Amendment) Supple- 
mentary Act, does not amend, a single provision 
either of Act XX of r929 or of the Act of 
1882 which Acts are not in force in the N.W.F. 
Province; but on the contrary it does amend 
numerous Acts which are in force in that 
Province. S. 10 thereof amends the Indian 
Registration Act. The Indian Registration 
Act is in force in this Province, and hence S. 
10 of Act XXI of 1929 is also in force in this 
Province. 1933 Pesh. 69. 

Sec. 1 . — The Act has been repealed as to 
Grown grants by the Grown Grants Act (XV 
of 1895.) 

Scope and Applicability. — ^Thc Act is to 
be read in the light of the Contract Act, 1929 
A. 394. It is not exhaustive; nor docs it 
cover the whole of law of transfer. 109 I.C. 
1955=1928 N. 223. It is not exhaustive even 
the law of mortgages. 83 I.C. 548 (2)= i924 S. 
23; 34 Cal. 223 ; 14 G.L.J. 53 °; ^3 C.W.N. 


284=47 I.C. 428; 2 P.L.J. 293. The Act docs 
not profess to be a complete code. In any 
case not covered by the Act the Court is 
entitled to apply rules of English law which 
are not inconsistent with the Act. Thus the 
holder of a statutory charge is entitled to a 
decree for sale. 61 Cal. 1047 = 38 C.W.N. 917 
= 1934 Gal. O62. See also N.L.J. 1 = 1940 

Nag. 163 = 1. L.R. (194O Nag. 513. Although 
the Act is not exhaustive, the application of 
the equitable principles embodied in the Act 
to cases not specifically provided for is not 
precluded by the Act. 42 Mad. 589 = 36 
M.L.J. 543 = 46 I.A. 109 (P.C.); 51 All. 

Asa The Act does not aoply to easements* 
341.0.450 = 20 C.W.N. 1158. The Act ap- 
plies only to alienations inter otvos and has no 
application to disposal of property by will. 43 
M.L.J. 486 = 46 M. 190 (F.B.); nor to 

fers effected by an award. 45 I.C. 813 = 34 
L. T- 184. In the absence of any rules to the 
contrary the principle of the Act is applicable 
to mortgages created before the Act came 
force, 26 A.L.J. 887=1928 A. I ' to 


S. 1] 
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Commencement. ‘ shall come into force on the first day of July 

1882. 

It extends in the first instance to the whole of British India except the terri- 
Extent. tories respectively administered by the Governor 

of the Punjab] of^Bombay in Council^ -tand] the Lieutenant Governor 

thereof may by notification in the Official Gazette 
be extended to the whole or any part of the said territories by the Provincial Govern 
ment concerned.] ^v/vcni- 

®[And any Provincial Government may, ♦ ♦t from time to 

time, by notification in the Official Gazette, exempt, ®either rctrospectivelv or 
prospectively, any part of the territories administered by such Provincial Govern- 
ment from all or any of the followings provisions, namely ; — 

Sections 54, paragraphs 2 and 3, 59, 107 and 123.] 

’[Notwithstanding anything in the foregoing part of this section sections 
54 , paragraphs 2 and 3, 59, 107 and 123 shall not extend or be extended to anv 
district or tract of country for the time being excluded from the operation of th^ 
Indian Registration Act, ^[1908] under the power conferred by the first serfir.^ 
of that Act, or otherwise.] 


LEO. REF. 

^COMUENCBMENT OF THE A*’ENDINC ACT XX 
OF 1929. — TJic amending Act XX of 1929 came 
into force on the isl April, 1930, 

^Inserted by A.O., 1937. 

*Words ‘and the Ohief Commissioner of 
British Burma* omitted by ibid. 

^Substituted by ibid. 

•This clause was substituted for the original 
clause by the 'IVansfer of Properly Act 
(1802). Amending Act, I885 (III of 1O85), S. i 
The words “with the previous sanction of the 
Governcr-Ccneral in council” were omitted by 
Act XXXVHI of 1920, Sch. 

•No such exemption has yet been made. 

’This clause was added by Act Ilf of 1O85, 

S. 2, and is to be deemed to have been added 
from the date on which Act IV of 1OO2 came 
into force. 

S. 54 . paras. 2 and 3 and Ss. 59. 107 and 123 
extend to every cantonment in British India. 
See The Cantonments Act XIII of 18O9, S. 32. 

•The figures “1908” were substituted for the 
figures “1882” by Act XX of 1929, S. 2. 

NOTES. 

mortgages in Upper Burma. 84 I.c. 395=192^, 
Rang. 13; 2 Rang. 3Q2. Although the Act did 

not apply to Berar in 1902, yet the principle 
embodied in the Act would be applicable as 
principles of equity, justice and good consci- 
ence. Consequently, the Court could extend 
the time for p.ayinent under a mortgage in 
the exercise of its equitable jurisdiction 1023 
N. Ox. See 42 M. 589^46 I.A. 100-36 
M.L.J. ‘S'" <i/,o 38 P.L.R. 733=1936 

Lah. 390. The act does not apply to N.-W.F. 
Provinces but its principles do govern cases 
arising amongst its residents. 152 I.C 231.-. 
1934 Pesh loi; 160 I.C. 986*= 1936 Pesh ^3 

50 ; 194a Pesh 43. The amcndirfg 
Act XXI of 1929 IS however in force in N -W* 
F. Province. 1935 Pesh. 69. The Act is not 
in force in the Punjab and though the Courts 
of the Province sometimes follow the equitable 
principles of common law which have been 


embodied in certain sections of the Act the 
technical rules contained in that Act cannot be 
relied upon by any litigant in the Punjab, and 
therefore deeds in the Punjab need not be 
executed or attested according to the formali- 
tics required by the Act. loO I.C. 57 =,qa 8 
L. 14O. See aho 1930 L. 620=128 I.C 206- 

92 I.C. 479=1926 L. 286; 4L. 439=iq2^L' 
646; 91 778=6 L. 487; 17 I.C. 99?«6 

P.R. 1912 (Rev); 1925 L 575; 1925 L 92; 1933 
L. 151; 163 I.C. 114=1936 L. 390. The Ac? 

^ Delhi though constituted a 

separate province. L* = p T i> 

. 933 L. 8. . . The p'^olisio^rof ?,fe 
apply to a tenancy created before the Act 
came into force, and a non-permanent tenure 
created before the passing of Act is not transt 

ferabic. 7 P. 34 ^ = 109 I.C. 306= 1928 P , 
Settled raiyat— Acquisition of occupancy VighU 
m homestead under S. 182. B.T. Act-i^ubse- 
quent sale of agricultural land— Occupancy in 
homestead— If divested— Incidents of Tenancy-!! 
Law applicable. 40 C.W.N. i8a. Undcr-raiyati 
holding of homc.stead and agricultural land— 
Lease ofhom«tcad only by under raiyat after 
passing of B.T. Act— Incidents of— If governed 
Act or B. T. Act. 40 C.W N 86 

As to the power ofLocal ^GoveVnmeni to 

abrogate, the rule as to delivery of posses- 

madan law, and as 
keeping in view 
Act, see 54 I.A. 23 = 5 R. 

Local Extent.— The .... extended 

and applies to the Bombay Presidency from the 

1st January, 1893. Notification. Bombay 

Government Ga^eltey 1892 Pt I o , j 

27th October 1892 ;^x8 (^o^; and" he 

area withm the local limits of the ordinary civU 

jurisdiction of the Recorder of Rangoon, Jri 

Judicial Department Notification No. 236 of 

.June, 1892, Burma CazeiU, 

from’thL r I G- 954 and to Berar 

from the 1st July. ,907. Government of 

f’.on ^ Department Notification 

No. X138, dated i6th May, 1907 ; Central Pron 


gifts under Muham- 
to the necessity of 
the spirit of the 
7^53 M.L.J. 36 (P.C.) 
Act 18 now extended 
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2. In the territories to which this Act extends for the time being the enact- 

R al of Acts ments specified in the schedule hereto annexed shall 

epea o c . repealed to the extent therein mentioned. But 

nothing herein contained shall be deemed to affect — 

Saving of certain enact- provisions of any enactment not hereby 

HtLTiic" ’ expressly repealed ; 


{b) any terms or incidents of any contract or constitution of property which 
are consistent with the provisions of this Act, and are allowed by the law for the 
time being in force ; 


(c) any right or liability arising out of a legal relation constituted before 
this Act comes into force, or any relief in respect of any such right or liability ; or 

(d) save as provided by section 57 and Chapter IV of this Act, any transfer 
by operation of law or by, or in execution of, a decree or order of a Court of com- 
petent jurisdiction ; 

and nothing in the second chapter of this Ac^ shall be deemed to affect any rule 
Qf i|-* Muhammadan ^[* *] Law. 


LEG. REF. 

^ The word “Hindu’* and the words *‘or 
Buddhist” have been omitted by Act XX of 

*929- 

NOTES. 

vinees Gazelle, dated 25th May, 1907, Pt- I. P* 
270. also to cantonments in British India. 
Cantonment Code.) To Civil and M»l'tary 
Station of Bangalore— Government ol India 
Notification, dated i6th January, I 9 * 7 - 6* 

L T 408 (P.C.). It has ceased to be in force in 
theNaga Hills district, the Hibrugarh Frontier 
Tract, the North Cachar Hills and the Mcikei 
Hills Tract, {Set Assam Gaz^tte^ 1884, Pt* 11 , 
on 212 . 70 *>.) It has not been yet extended to 
tl^ Punjab'and Sindh. See 3 S.L.R. * 7 — * 

0*^2 (955) ; 5 S.L.R. 7 * ; Upper and Lower 

Burma, sei 3 L.B.R. 241 ; 4 L.B.R. 229 J and 
Pegu, see 12 I.G. 849. 

Act IB NOT RETROSPECTIVE in Its operation. 

See 17 I.C. 467=10 A.L.J. 522 ; 8 N.L^. 136 

= i7i.c. 141 ; 20 c.w.N. 322 = 33 .565- 

S^ellso 52 M. 123 = 55 M.L.J. 794 (F.B.) ; 5 
R ,72^1028 R. loi. As to whether the 

amending Acts of 1926 and 1927 are retro^- 

pective, see also 51 M.L.J. 641—99 

1027 M. 85. As to the provisions of the new 

amending Act XX of igagwhich “ '’“Y 

retrospective operation, ree i 93 *. 

C. 289. They arc enumerated m S. 63 ot Act 

P. 510 = 87 I.C. 849 is not good law 

”^*^^othing hsreiri contained'* refers to what is 
contained in the Act and not merely to what is 
contained in the section. 3 U. 802 (809). 

Sec. 2 i&).—Sec 41 B. 170 (180). . 

Sec. 2 (b). — See 26 I.G. 184= 16 M.L.T. 36^ 
Sec. 2 (c). — Under the law ^ 
before the Act, tenancies whether 
lands or of agricultural lands were not trans- 
ferable in the absence of a custom 
trary or of an express contract to that ettect. 

The law is not different in the case 

out for the purpose of living 

(12 W.R. 495 held to be bad la^^) 54 U. 333 

^31 C.W.N. 231 = 1927 G. 39. On this cl. (c). 


see also B. 170 » t 9 C.W.N. 525 — 20 C.L.J. 
448 ; 39 C. 227 ; 39 C.W.N. 694. Rights that 
have become extinguished under a prior enact- 
ment are not revived by this Act. See 16 C. 
693 (P.C-). 

Sec. 2 (d). — S. 136 is controlled by S. 2, 
sub-cl. (</) and, therefore, a purchase in execu- 
tion of a claim under a life ins'irance policy by 
a legal practitioner entitles him to claim the 
amount from the insurance company. 46 G.L. 
J. 225=1927 C. 691. There is no warrant for 
confining the operation of the saving provision 
ofS. 2 {d) of the Act to Ss. 85 to 90. The 
saving provision is perfectly general in its terms 
and in virtue of it. S. 100 as amended applies to 
transfers by auction sales in execution of decrees. 
I.L.R. (1940) All. 669=1940 A.L.J. 560=1940 
All. 456. S. 51 does not apply to a transfer in 
execution of a decree. 193 * A.L.J. 273 
= 1931 A. 277 (F.B.). The Act does not affect 
transfers by operation of law (as) on 
insolvency, forfeiture or execution sale, ^ee 2 
C. P.L.R. 137 A sale by an O.R. in insolvency 
is not a transfer coming with S. 2 («). ouen a 
transfer is not exempted from registration under 

S. 54. 40L.W. 747=67 M.L.J. 746. Where 

an Official Receiver reports a sale of a house to 
the Court and highest bid and the Court accepts 
the report and approves of the sale, it falls 
within the words ‘transfer by order of a Court 
of competent jurisdiction’ in S.12 (d). 14 Luck. 

404= 1939 O.W.N. 32=:»939 9 ««ih 55 - Where 
a Court obtains a security bond which hypothc* 
cated immovable property to secure a proper 
disposal of the money due to minors, deposited 
with it, an assignment of the security bond m 
favour of the minors on their attaining majority 
in order to enable them to realise the money 
from the surety can be made by an order of the 
Court without any registered deed of transfer. 
53 A. 786=193* A. 389 (F.B.). The technical 
provisions contained in this S. 2 (d) arc not 

binding on the Courts in the Punjab. 35 
R. 402= 1934 L. 460. See also 1936 
Section 2 (d) if governs the wor^- tram 
fer’ in S. 4 Partition Act. See 66 C.LJ. » 7 - 
The provisions as to ^pportioim^*- ^ 
apply to a dispute as to rent of land between 
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Interpretation clause. 3* tills Act, unless there is something repug- 

nant in the subject or context, — 

“ immovable property does not include standing timber, growing cror»« 
or grass ; o & 

“ instrument *’ means a non-testamentary instrument ; 

attested,** in relation to an instrument, means *[and shall be deemed 
always to have meant] attested by two or more witnesses each of whom has seen 


liEa. REF. 

JV'.B. — “The prov sion that nothings in tliis 
chapter shall be deemed to affect any rule of 
Hindu or Buddhist Law has been removde by 
the new amendinf? Act II of iQap. So far, 
therefore, as the rules of Hindu Law arc concer- 
ned, the saving clause in S. S seems unnecessary 
and we pr. ^pose that the word “Hindu” be 
omitted from that section. \Vc also understand 
that the Government of Burma as well as the 
Rangoon High Court have no t>bjcction to the 
omi'-sion of the word “Buddhist” from the last 
paragraph in S. 2. We, therefore, propose to 
omit that word also. In view of this and the 
changes proposed to be made in Ss. 15 and 16 
of this Act and also Ss. 115 and iiG of the 
Indian Succession Act, we consider that it is not 
necessary that the Hindu Disposition of Properly 
Act, 1916, and the Madras Acts of 1914 an<l 
1921, referred to above, need be kept in force. 
We propose that these Acts be repealed. 

Since the rules contained in Chapter II are 
not in all cases in conformity with the personal 
law of Muhammadans, we have retained the 
word “M: hammadans.” — (S/aUme/// of Objects 
and Reasons.) 

The amendment of this section by Act XX of 
1929 is not to have any retrospective effect. SeJ 
S. 63 of Act XX of 1929. 

* Inserted by Act XXVII of 1926. 

■ Inserted by Act X of 1927. 

NOTES. 

auction-purchaser and original landlord. 8^. I. 

G. 77 = J924 K.- 365- 

Proviso. — Where the provision in llie Act 
does not offend again.st any rule of Muham- 
madan Law, it will apply. 1930 A. 4G2. 

Sec. 3 : Immovabuf Property. — “Property” 
is a most comprehensive term descriptive of 
every possible interest in a thing which a party 
can have or possess. 5 L.J. (Ch.) 90. The 
“property” of a person is the bundle of rights 
which he has in it. 27 A-F-.J. 620= 1929 A. 465 
(F.B.). For other definitions of the term, sec 
General Clauses Act, S. 3 (Act X of 1897). Rej^. 
Act^S. 2 ; Trustees Act, (1O66), S. 2 ; Succession 
Act, S. 3. The definition of the term in this Act 
cannot be imported into other enactments (as) 
the Land Revenue Sales Act {XI of 1859). 52 C. 

862 = 90 I.C. 90T, The term “immovable pro- 
perty” comprehends all that would be real pro- 
perty according to English Law and possibly 
something more. 13 B.L.R. 254 fP.C.). A debt 
secured on immovable properly does not become 
identified with it and is not immovable property 

5O I.A. 323 = 35 C.W.N. 1034 = 61 M.L.J. 5O9 
(P.C.). It can be transferred apart from secu- 
rity. {Ibid.) The following are immovable pro- 
perty : — Right tofiifun, 20 C. 446 ; 29 C. 414 ; 
12 B. 221 f 3 G. 276 i 24 C. 4 - 49 * also 3 P. 


L.T. 53^1922 R 9. Right of ferry, 13 M. 54 ; 
easements, 24 W.R. 32 ; (as) right of way, 13 c! 
W.N . 451 ; or water course, 4 W.R. 107 : fbut 
^ chance of acquiring an easement 

“.I 704] : h^€di,arj 

offices, 9 B.H C.R. 225 : 5 B. 322 ; 10 C. 73 ; 6 

i 5;? : a 23 : 4 B.H.G. 5. ; oMe ef 

hereditary priest of temple, 6 B.H.C.R. 137 . Ufg. 

interest tn immovables, 23 B. i ; maRkana, 9 a! «^qi- 

5 C-. 92 I ; right to levy rate or cess on all exists 

373 ; right to the assessment 
of the dhorei is a mbhania or immovable oro- 

"*^7= 12 Bom.L.R. 9. also 9 

B.H.C.R. 222 , 14 M.I.A. 551 ; Mortgage debt'll 
not irnmovabic property, 23 I.C. 129= it M L 
T. ,98 : 2. B. 226 ; a. O.C. 400 = 50 l!c. li,; 

'.“b r‘^1’ ° ^53 ; 29 c. . ; ,9B. li’; 

4 Bom.L.R. 1 8 , 13 A. 8g. See also 26 B. 305 ; 
20 C. tio(o. See contra 45 I.C, 986 = 22 C.W.N. 
64: , 41 M.L.J. 453 ; 44 AI. 196 = 40 ML! 

25 ; 34 P.L.R. 233=1933 L. 210.-' As^to mo«: 

mere superstructure exclusive of land. 

equity of redemption 
see *8 C. *64 ; 22 C. 33 ; 21 b. 226. Claim 
for unpaid purchast-money is in the nature of an 
interest in immoveable property. 28 M 22-7 
As to claim for maintenance, see 21, B 22*? • o n 
555 - Todu Caras Hak ; 8 Ml \ / 

annual payments charged on immovable prop^ty^ ao 

""3 A. 209 ; 6 B. 546 (grant 

'? '‘X' from occupa^^ 
5 M.L.J* 95. to future rents see 

Pat. 120 : .96 I.C. 8^7] ; or to get the TcnJfiS 

r ‘^^cofthesamc. 22 

C • J * collect dues from a fair 27 A 
462 ; rights of certain class of Brahmins^ to 
receive dues from funerals, 15 A.L.J.41. Doors 

and windows are not, 16 I.C. 877LJ8 M ^8 • 
It C. 164 ; 13 M. 510 . 77 3 M. 18 

interest m Royalty. 63 Cc. 67I J1922 P 26^ 

19 g.w.n. 208 j 22*^ c:w.N.^^l4’;^/ g- : 

nor arrears of rent, 4 P. 43 = 82 I ’ 

executed. 1929'^^^ 
.oth;rar;hr;6'A"r86"°' a?<a’ch?d 

aftar severance er.,2. Become movables, 24 Bom’ 

V n I^ovablc property. lo A 20^- 

V-7 innmovable property', 

aJfJ;g; ?’ r 5*8 ; mango tree^used 

« ”*** •'** timber is immovable 

whethy a ^ '»* ~ The question 

whether a mango tree is a standing timber is a 

question ^.^mtention. If the intention is that 

the plaintiff should enjoy the fruit of the tree 
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the executant sign or affix his mark to the instrument, or has seen some other 
person sign the instrument in the presence and by the direction of the executant, 
or has received from the executant a personal acknowledgment of his signature 
or mark, or of the signature of such other person, and each of whom has signed 
the instrument in the presence of the executant ; but it shall not be necessary that 
more than one of such witnesses shall have been present at the same time, and 
no particular form of attestation shall be necessary ;] 


NOTES. 

and not cut it down as timber, then it is im- 
movable property and can only be conveyed 
by a registered instrument. 90 I.C. 769=1906 
P. 125; 54 A. 437. Palm and date trees arc 
trees the produce of which can be got and 
therefore are immovable properly, (1926 P' 
125, Rel. on.) 17 Pat. L.T. 170=1936 P. 66. 
Grove of Mahua trees is immovable property. 
81 I.C. 650=1925 O. 108 (a). A grove consis- 
ting of shisham and nim trees, which arc only 
timber trees, is not immovable property as 

defined by S. 3. 1938 All. 115=174 1.0.315. 
A claim for possession of trees is a claim to an 
interest in immovable property. 63 I.C. 264(1) 
= 3 Pat. L.T. 622. 

Growing Crops. — Under S. 3 growing crops 
are not immovable property, and therefore a 
mortgage of such crops needs no registration. 89 
1.0.410=1926 A. 164. See also 10 qo; 9 
C.W.N. 376 = 32 C. 459 ; 31 G. 667; 6 

C.W.N. 881. 

Fixtures. — The English law relating to 
fixtures does not apply in toio in India. If a 
thing is imljcddcd in the earth or attached to 
what is so embedded for the permanent benefi- 
cial enjoyment of that to which it is attached, 
then it is part of the immovable property. If 
the auachmciit is merely for the beneficial enjoy- 
ment of the cliattcl itself, then it remains a 
chattel, even iliough fixed for the time being so 
that it may be enjoyed. An engine installed in 
a factory may be immovable property or may 
be attached according to the circumstances^ of 
the case. Where it appears that the intention 
of the parties was not that the engine should be 
permanently attached as an improvement to the 
premises for the benefit of whoever might be 
entitled to those premises, it cannot be regaraed 
as immovable property. 51 L.W. 155 194 ^ 

Mad. 527. ... .... 

Instrument.— Act has no application to testa- 
mentary instruments. MX.J* 400 = 40 

M* 190=1922 M- 457 (F.B.). 

Attestation. — As to requirements of vaUa 
attestation, 5 ^ M- 123 = 55^ M.L.J. 794 = * 9^9 

M I (F-B.) ; 27 C.W.N. 263=1923 C- *49 » 

iV I.C. 557 = * 93 * A.L.J. 343 - ^ attestors 
to a deed of mortgage executed by a gosha 
lady did not see her sign it, the lady did not 
acknowledge her signature to it, and the attes. 
tors themselves did not sign the instrument in 
the presence of the lady, the instrument is not 
properly attested within the meoning of the 
term ‘attested* as defined by the Amending Act 
of 1926. 54 M. 163=1931 M. 140 = 60 M.L.J. 

56. See also 8 O.W.N. i 94 =* 93 *. O- *+.®* 
Whether an attesting witness signs his name m 
the presence of the executant is a question ol 
fact depending on the circumstances of «acli 
case. Where a document executed by a parda- 
nashin lady is attested by the witnesses while 


theTady is sitting behind a thin curtain and it 
is clear enough that, if she had been minded to 
sec the witnesses sign, she could have done so, 
even if she did not actually see them through 
the curtain, it amounts to sulHcient compliance 
with the provisions of S. 3. (lo O.W.N. 724= 
*9330* 365=144 I.C. 860, Reversed.) 63 I. 
A. 326=11 Luck. 346=1936 P.G. 207=71 M. 
L.J. 151 (P.C.). An attesting witness cannot 
be presumed, from the mere fact of attestation, 
to be aware of the contents of the document, 
much less of a mere recital of boundaries. (A. 
I.R. 1933 Lah. 551, Rel. on.) 177 I.C. 966= 
1938 Lah. 97. It was held previous to the 
new definition of attestation in S. 3 that an 
attestation must be by a witness who had 
actually seen the executant sign the docu- 
ment. 48 C. 61; 35 M. 607 (P.G.); 5 P- 58 ; 43 
A. 25; 46 M. 64 = 43 M.L.J. 745; 45 9-740 
= 45 I. A. 94=34 M.L.J. 545 
L.R. 737=83 I.C. 170=1925 P.C. 89 (P.G.) ; 
II A.L.J. 757 » 22 Bom. L.R. 86 = 44 «B. 23*? 
35 G.L.J. 473; 3 P. 53; 38 C.L.J. 114=1924 

G 415. Now even acknowledgment of signature 
by executant before attesting witnesses would 
suffice. See 52 Bom. 2 19 = 30 Boni.L.R. 565 = 


The words “personal acknowledgment” in S. 3 
do not mean express acknowledgment. It is 
not necessary therefore that the acknowledg- 
ment of execution should be express or should 
be made verbally by the executant. An ack- 
nowledgement of signature may well be infer- 
red from the conduct of executant at the time 
when the deed is attested by witnesses, for 
example, by gestures or by other ways. There 
is no ground for assuming that the law in India 
is different from that in England. I. L.R. (193*^ 

All. 723=1937 A.L.J. 7 *o =*937 All. 646. 

Registering officer or identifying witnesses before 
Registrar are not attesting witnesses, and so 
proof of registration is no proof of attestation. 
165 LG. 498=1936 A.L.J. 262=1936 A. 712. 
The signature of the Registrar or Sub-Registrar 
on the back of the document registered by him 
may be treated as a valid attestation: 19 N.L.J. 
133=1936 N. 171. But before that can be done 
evidence is necessary to establish that the regis- 
tering officer signed the document in the pre- 
sence of the executant. 58 M. 220=1935 M. 
178 (2) = 68 M.L.J. 191; 67 G.L.J. 31; 1937 

Sind 47; 150 762 = 58 G.L.J. 543; 61 G. 

535 = 38 C.W.N. 753=*934 C. 772 (case of 
gift deed). 1937 S. 47. It is the instrument 
that an attesting witness has to sign in order 
to comply with the terms of the definition of 
the word “attested.” When the Registrar (or 
Sub-Registrar) appends his signature to the 
endorsements or to the particular endorsement 
relating to the admission of execution and when 
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“ registered ” means registered in British India under the law for the time 
being in force regulating the registration of documents ; 

“ attached to the eartli *’ means — 

(a) rooted in the earth, as in the case of trees and shrubs : 

(b) imbedded in the earth, as in the case of avails or buildings ; or 

(c) attached to what is so im]>edded for the permanent beneficial enfoyment 
of that to which it is attached ; 

“ actionable claim ’* means a claim to any debt, other than a debt secured 
by mortgage of immovable 7Jro>)crty or by hypothecation or pledge of movable 


XOTES. 

the witnesses append their si:^naturcs to the en- 
dorsement as to the identification, it cannot 
be said by any stretch of imagination that they 
are signing the instrument. Therefore the 
signatures of the Registrar and of the witnesses 
identifying the executant at registration, made 
in the manner required by Ss. 58 and 59, Regi- 
stration Act, are not sufficient attestation of the 
deed for the purpose of the Transfer of Property 
Act, even if they signed the deed in the presence 
of the executant after receiving acknowledg- 
ment from him of his signature or mark thereon. 
*939 Rang. I. .R. 388=1939 Rang. 211. See also 
1938 Mad. 959 = (i 938) 2 M.L.J. 775. Signature 
by third person for attesting witness with his 
consent is valid attestation. 1927 O. 5io.= 3 
Luck. X13. The meaning of the word “attest’ 
in S. 3, T. P. Act as amended by Act 
XXVli of 1926, has been giving a retrospective 
effect by Act X of 1927. 105 I.C. 8G4 (i) = 29 
Bom. L.R. 1334; 51 M.r. J. 641. The decisions 
in 100 I.C. 631; 103 I.C. 062-- 1927 783- 

49 A. 25 = 2^ A.L.J. 9 JI--J 927 All. i (F.B.) 
arc now good law iu view of the amending .Act 
X of 1927. See also 1928 M.VV.N. 4 ^ 5:5 R- 
772=1928 R. 101; 1927 O. 385; 

1928 Nag. 70; 19288- 93: 1928 B. r6: 33 C.I.. 
J. 326; 1930 A. 223. 'I be effect ol^ the anivnci- 
ing legislation regarding tiie definition ol at- 
testation in the Ac t is that in spite of the; retre^s- 
pcctive effect given by the explanation the 
invalidity of anylliing already done is unallett- 
ed. Ill I.C. 407=1928 M. 773 But see 53 C. 

L. J. 326; 193 * N. 95: *932 M- 272. 

amending Act of 1927, the Legislature could 
not have intended to‘ validate mortgages liclci 
by a competent Court to be invalid for want of 
proper attestatio:i according to law then in 
force. 1931 S. 64. In 123 I.C. 507 — 193O 
A. O69, ' it was held that ihc amendment 
cannot operate retrospectively on a deed of 
gd't executed on Feb. t2, I 9 ‘*>- See also 1930 
A.L.J. 623= 1930 .A. 669. .Attestation can be 

by affixing marks. 53 A. i— *'113' ’ 5 ® 

M. 220=1935 M- '78 C2)-fin M.L.J. 191^ 

•937 Kang. 303. .\Uest.ation must be with the 
intention of atte.sting till- executant’s signature. 
1931 O. 146 =8 Luck. G19. 

ScRiBB AS AN .A'l*! F-S t iNCJ wi i'Ntss. See 39 ^L 
1035=30 M.L.J. a'yO : 33 I.C*. 616 = 44 B- 48 ; 

«',3 I.C. 79-^4 Pat.T.. L 5 * • J • Pat.L.J. 129 ; 20 
C\VV.N. 699 ; 32 C.W.N. 1 228 =48 C.L.J . 281 : 
1927 S. I 18 ; 1926 C. 150. But jee <j/jo 62 I.C. 
97 = 48 C. 61 : 41 M. 535 ; 24 M.L.J. 534 *0 

I.C. 589 ; 39 1035 ; 39 I L:. 133. I he scribe 

will not be an attesting witness unless he intends 
to sign the deed as such. 1930 .Ml. 223 =52 .\. 
434. Whether the srribc is an attestor 

C C M — 63 1 


IS a 


question of fact and must be determined by the 
Court as a question of fact, go I.C. 774=1926 
C. 150 ; 41 M. 535 = 43 I.C. 983 ; 98 I.C. 205 
= 1926 R. 145. ‘Attested’ means that a person 
has signed the document by way of testimony of 
the fact that he saw it executed. In a case where 
a person places his signature upon a document 
and at the same time describes himself as the 
writer thereof, though the inference is that he 
signs as the writer and nothing else, it can, as 
a matter of fact, be shown that he signed as 
a witness as well, of the fact that he saw the 
document executed or received a personal 
acknowledgment from the executant that he 
had executed it. In other words, a scribe could 
play the dual role of a scribe and an attesting 
witness. 1940 Rang. L.R. 199= 1940 Rang. 134. 
Where the executant is a marksman, the scribe, 
who writes out the name of the executant (in 
case of a lady executant) cannot be an attes- 
tor. See 1925 Oudh 737; 1932 M. 27a. But 
also 1927 S. 1 18; 33 Bom. 44=10 Bom. L.R. 
943; 41 Bom. 384; 35 A. 254; 46 C. 522; 44 
Bom. -105. Where a mortgage is signed by the 
writer as well as the mortgagee without indi- 
cating that they signed as attestors, tlie mort- 
gage is not validly attested. 65 I.C. 64. But 
see I.Ch 507 ='t 92 (> Oudh 209. The writer of 
a document, who signs after an admitted attestor 
signs as an attestor, though he merely describes 
himself as the writer, 26 I.C. 409. Whore the 
scribe signed the deed after the executant 
signed it and then other witnesses, held^ he may 
properly be described as an attesting witness. 
1930 C. "7^0. WJierc the man put his name 
under the separate heading of “scribe,” iic is 
not an attesting witness. 32 C.W.N. 1228=1929 
C. 123. Attestation is not notice of the con- 
tents of the document. 49 8.25 = 25 Bom. 
L.R. 818=1925 B. 38. But when he was 
present at the transactic^n and attested the 
deed having heard its contents he is estopped 
from c hallenging the right of the transferee. 
150 I.C. 765^*934 K- 93 [20 C. 296 (P.C.) 

Rel. onj 

A-rrACHhn to thc e.\i;th .• Buildinc; for 
S uELTERiNC MACHiNERv. — If there was a buil- 
ding inside which a machinery was slieltcrcd, 
it cannot be said that this iiiachinei'y \va.s 
attached to the building for the permanent 
beneficial enjoyment of the building itself as is 
contemplated in cl. (cl of the definition in S. 3. 

46 A. 286 -192.}. .A. 363. A.S to materials of a 
.standing house, see 1923 L. 150. 

Actionable Claim. — Actionable claim postu- 
lates a debt, A share of profits to be regarded 
as a debt must be liquidated sum. The right to 
recover profits does not become an actionable 
claim unless the profits are assigned. •94'^ N, 



5042 


The Civil. Court Manual. (Imperial Acts). 


IS. 3 


properly, or to any beneficial interest in movable property not in the po.ssession, 
either actual or constructive, of the claimant, which the Civil Courts recognise 
as affording grounds for relief, whether such debt or beneficial interest be existent, 
accruing, conditional or contingent ; 

^[a person is said to have “ notice V of a fact when he actually knows that 
fact, or when, but for. wilful abstention from an enquiry or search which he ought 
to have made, or gross negligence, he would have known it.] 

Explanation I. — Where any transaction relating to immovable property 
is required by la^v to be and has been effected by a registered instrument, any 


LEG. REF. 

1 Substituted by Act XX of 1929. The 
amendment of this section by Act XX of 1929 
is not to have any restrospective effect, see S. 63 
of Act XX of 1929 - 

NOTES. 

L.J. 30. Assignment of insurance money by 
way of charge must be in writing. 37 B. 198** 
40 I. A. 24 = 24 M.L.J. 60 (P.C.). It is immaterial 
whether the writing is on separate paper or is 
endorsed on the policy itself. 31 S.L.R 98=1937 
S.181. Benefit of an executory contract for pur- 
chase of goods. 34 C. 289. Book debt is an action- 
able claim. 45 M. 196 = 40 M.L.J. 25. See 
aho 43 P.L.R. 439 = * 94 * bah. 337 (moTiey 
debt). A claim to unpaid dower debt is an action- 
able claim according to the new definition. 

54 A. 499=1932 A.L.J. 275. 
rent is actionable claim. 1926 ”73 — 9 p b 

C. 263 (2). See also 4 P. 43 = ^3 bC. 81 (right 
to rent after accrual constitutes a debt); but 
not a right to sue for breach of contract. 

R 1914=27 I.C. 115; 46 B. 719- 

All (Right of vendor to recover money 

vendee for 

tor) A claim to recover an ascertained 

is an actionable claim and can be validb 

transferred; but a claim for unliquidated dama- 

JSs for breach of contract after the breach, is 

nS an “actionable claim” and cannot be trans- 

iSrred because of the provisions of cl. (e) ofS. G. 
icrrco ,033 A. 642. A claim for dama- 

Brs return or earned money with interest and 
au’art of the purchase price is an actionable 
rlaim “Debt” means an actually existing 
debt' 1927 8.78=22 S.L.R. t. Pr,ma racie 

a liability to arise in the future on P^rt ^ 
an unknown person out of a lelationship, 
contractual or olliciwise, which does not yet 
exist, cannot, on any ordinary use of langua^, 
hr described as a “debt”, still less can it be 
described as an I'existing” Neither can it 

be “accruing” or “conditional and it cannot 
be “contingent.” A ‘contingency is sonicthmg 
that mav happen in future which affects a 
present relationship. For instance, a con- 
tingent interest such as a contingent 
life-interest presupposes an existing interest 
which may or may not develop into interest 
in possessson. The interest is there all the time. 
It is even saleable as such*. \Mien S. 3 refers 
to an “existing” debt, it intends therby to 
exclude a debt which docs not yet exist at all. 
So also S. .30 (I) in its terms points to an 
immediate interest of some sort passing. VMnle, 
ATs in every way appropriate to 
conditional or contingent debt, it cannot be 


reconciled with a debt which does not exist at 
- 11 . i7r, T C. ‘:’fi6=ic.38 Rang. i. “Debt” — 

Money due under policy of life assurance — Sale- 
ability. See 39 Bom. L.R. 493= 1937 -Bom. 382. 
Claim to mesne profits is not an actionable claim. 

3 P- 575=1924 P- 55 *; 99 I-C. 735=*927 
R* 39; nor a right to recover profits from the 
co-sharer which is enforceable in the Revenue 
Court; 1934 A. 155=56 A. 624 (F.B.); nor a 
claim under a decree of Court. 40 M.L.J. 123. 
A mortgage assigning by way of security a 
decree that would be passed in a pending money 
suit instituted by the mortgagor and contain- 
ing a stipulation that the mortgagee would be 
entitled to realise out of the decretal amount 
a certain sum due to him, is not a transfer of 
a mere right to sue. What is transferred is the 
claim to a debt and as such would come 
within the definition of “actionable claim” as 
given in S, 3 of the T.P. Act. The mortgage 
must be deemed to attach itself to the decree 
as soon as it is passed, and the mortgagee is 
entitled to execute tlic decree as an assignee. 

I.L.R. (1939) 2 Cal. 34*=43 C.W.N. 953 = 
1939 Cal. 715. A claim to recover goods 
lent or damages for a breach of contract for 
failure to return them is a mere right to sue 
within S. 6 (^) and is not transferable. 1923 
N. 67. A right to recover arrears of annuity is 
a debt, and though charged upon immovable 
property, the claim under it amounts to an 
actionable claim. 63 G. 1=62 I.A. 265 = 39 
C.W.N. 1191=69 M.L.J. 503 (P.C). See also 
1936 P.W.N. 395= *936 Pat. 527. The right 
of the subscriber or depositor to the Provident 
Fund money is an actionable claim. *935 
■756 = 63 C. 578. Copyright is no doubt 
beneficial interest in movable properly, but 
hardly comes within the purview of “actionable 
claim” as defined in S. 3. I.L.R. (i 939 ) All. 

275=*939 A.L.J. 7 * = »939 All. 305. 

Expl. I — Notice whether registration 
CONSTITUTES. — “Notice,** as defined in S. 3 » 
includes both actual and constructive notice. 
There was a conflict of decisions whether the 
registration of a document under the Indian 
Registration Act is of itself constructive notice 
of the transaction effected by the document. 
The matter has been set at rest by the amen- 
ding Act of 1929. The Statement of ObjccU 
and Reasons for the amendment regarding this 
matter is as follows; — 

“In our opinion, in a country like India, 
where the system of registration has 8ccn 
generally applied, if registration is to be b®*® 
as not implying notice, one of the objects for 
which instruments are required to be registered 
would be defeated. Moreover, as will be seen 
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person acquiring such property or any part of, or share or interest in, such pro- 
perty shall be deemed to have notice of such instrument as from the date of reeis 
tration or, i[where the property is not all situated in one sub-district or where 
the registered instrument has been registered under sub-section (2) of S* go of the 
Indian Registration Act, 1908, from the earliest date on which any memorandum 
of such registered instrument has been filed by any Sub-Registrar Axithin whose 
sub-district any part of the property which is being acquired or of the property 
wherein a share or interest is being acquired, is situated :] t' t' y 

Provided that — 

(1) the instrument li<is been registered and its registration completed in 
the manner prescribed by the Indian Registration Act, 1908, and the rules made 
thereunder, 

(2) the instrument ^[or memorandum] has been duly entered or filed 

as the case may be, in books kept under section 51 of that Act, and ’ 

(3) the particulars regarding the transaction to which the instrument 
relates have been correctly entered in the indexes kept under section 55 of that 

Explanation II . — Any person acquiring any immovable property or anv 
share or interest m any such property shall be deemed to have notice of the title if 
any, of any person who is for the time being in actual possession thereof 

Explanation III . — A person shall be deemed to have had notice of anv fart 
if his agent acquires notice ^thereof whilst acting on his behalf in the course of 
business to which that fact is material : 


LEG. REP. 

'These words were substituted for the words 
“if the instrument has been registered under 
sub-section (2) of section 30 of the Indian 
Registration Act, 1908, from tlic earlist date on 
which a memorandum thereof has been fited 
by any Sub-Registrar under S. 66 of that .Act” 
by Act V of 1930. 

® Added by Act V of 1930. 

XOTi:S. 

below, one of the important chaitges suggested 
by us is ‘compulsory registration.’ It is there- 
fore. necessary the express provision should be 
made in the Act making it clear that registra- 
tion of an instrument relating to immovable 
properly amounts to notice of the instrument 
from the date of the registration. For this 
purpose SVC propose to add Explanation 1 to 
the definition of ‘Notice’ in S. 3.“ 

The latter portion of Expl. I was further 
amended by tlic Aiiicnding Act V of J930. 
and the reason for the same have been stated 
as follosvs.- — “The formal amendments con- 
tained in this Bill ar<‘ designed to carry out the 
intentions of Explanation I coi'.tained in S. 4 of 
of the Transfer of Property (.\mrndmcnt) .\t t, 
1939. The difliculiies sought to be met by the 
latter part of the b«>dy of the explanation arc 
not confined to c.'tsees where registration is 
effected under sub*s. (2) of S. 30 of the Indian 
Registration Act 1908, but they are also 
encountered whcti an instrument relating to 
scattered piopcrlics is registered in the oidinar>* 
manner. Further, it is possible under the 
present Examination, that a subsequent trans- 
feree may make a genuine scan h in the offices 
of all the subdistricts in which the property he 
seeks to acquire is situated, and find no record 
of a transfer; but may still find himself saddled 
with notice of a transfer by reason of a memo- 


raiiduin relating to some other propertj* inclu- 
ded m a previous transfer along uith the 
property he is interested m, having been filed 
in some distant sub-district. The Bill is inten. 
r^- these anomalies.” — Gazette of 

India, Pt- . p. 15, dated 25th Januaiy, 1930). 

Expl. II Possession how far rs notice 

On this point the Statement of Objects and 
Reasons for the amendment of the section is 

II add Explanation 

II to the definition of ‘notice,’ providing that 

the person dealing with any imnfovab?c 

property shall be deemed to have notice of the 

title of any person who, for ihc time bcinir is 

m actual possession thereof. It may be noted 

that notice in this case is not extended to 

possession which IS merely of a constructive 

nature. The explanation is in accordance with 

illustration 3 to S. 37 (6) of the Specific Relief 

Expl. Ill— Notice to aoent— Scope ano 
EFPECT OP AMENIXMENT— The Statement of 
Objects anci Reasons for the amendment is as 
follow.s.— The last portion of the existing 
definition of notice whicli relates to notic? 
through an agent seems to us to be defective It 
provides that a person has notice of the fact 
when information of il,c fact is given to oi- 
obtained by his agent under circumstances 

Act" Th^ i """ IndUn Contract 

Act. The words given to or obtained b\- Ids 

agent used in the definition suggest that^ the 

rule IS r strictcd to the facts ol Which the agent 

has actual knowledge, or, in other words 

express notice. The reference to S. 239 of the 

not extend The scope 
of the definition. If notice to the agent whether 
actual or constructive is not made notice to the 
principal, it has been said that notice would be 
avoided in every case by employing agents.” 
The general rule that the knowledge of the 
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Provided that, if the agent, fraudulently conceals the fact, the principal 
shall not be charged with notice thereof as against any person, who was a party to 
or otherwise cognizant of the fraud. 


NOTES. 

agent is the knowledge of the principal has 
no doubt certain limitations. It is necessary 
that the matter for which the agent was 
employed should be taken into consideration. 
It is necessary that the agent should be acting 
in the course of the particular business for 
which he was employed. {34 I. A. 179)- This 
general principle is now embodied in S. 199 of 
the English Property Act, 1925. We propose, 
therefore, to add Explanation III to the defini- 
tion.** Explanation III which provides that notice 
to an agent whilst acting in the course of 
business is notice to his principal was criticised 
as being too general and vague. The Select 
Committee therefore added provisions to the 
effect that the notice must be of a fact which 
is material to the course of the business in 
which the agent is engaged, and that the agent 
must not fraudulendly have concealed the fact 
from his principal. 

Notice — Illustrative Cases. — The Expla- 
nations to the definition of ‘notice’ in S. 3 in- 
serted in the T.P. Act by Act XX of 1929, do not 
affect the terms or incidents of transfers made 
before the isi April, 1930; 1936 O.W.N. 1086 = 
1937 O. I. As the T.P. Act is not in force in 
the Punjab, the question whether registration is 
or is not notice in that province would depend 
on the facts of each case. 37 P.L.R. 168. 1 he 
Transfer of Property Act is not in force in the 
Puniab and hence S. 3 of ^ amended 

in IQ 2 Q does not affect that province. Conse- 
quently the state of law as e.xisted prior to 1929 
according to which registration did not nc<.e^sar- 
Uy amou^ni to notice continues to hold good in 
that Province. 1901.0.599=1940 Lab. 269. 
Though a will is rcgisceicd. except the 
exccufant or his agent, no one else is compe- 
tent to take inspection or copies, and a will 
be scarcely justifiable to take registration as 

sufficient notice for the purposes of hmiia- 
sumcicn ^ mortgagee taking a 

m^^tgage^ hi a place where he knows tha 
mor|a|cs by deposit of title;deeds are legal 
and usual docs not ascertain whether the 
title-deeds were already pledged, his failure 
so to ascertain is such abstention from an 
enquiry ^vhich he ought to have made or 

such negligence as 6 ^ ?o 

< o M L.T. *^05 = 51 G. 86=si ^37 — 5 ^ 

i'a 283 (P^C.). Registration of a sub-mort- 
gkge iistif is no notice to the original mort- 
gagor. but as the plaintiff in a suU 

is Cnder a duty to Court to nnplcad all parU« 
interested in the properly, his omission to search 
the register amounts to gross negligence, sum- 
cienl to fix him with constructive notice. t 52 
M.L.l. 272-- 1932 M. 1152. The registration of 
a sale deed by a judgment-debtor cannot be 
regarded as giving the 

^'re.'^be^iu^e no duty lies on 'I- decroe-ho der 
to search the registers. 1936 A.M.L.J. I 04 - 
Gross negligence and wilful abstention amounts 

to notice? 34 L C- 908 = 20 M.L.T 127 . 


What would be gross negligence in one case 
would not be so in another. It all depends upon 
the man’s knowledge and the means of informa- 
tion which lay to his hand. Where it is incum- 
bent on a person, who was in possession of cer- 
tain facts to inspect the registers, and omission 
to look into entries against the property in 
question and to look into them carefully, must 
be construed to be cither due to wilful absten- 
tion or to gross negligence. A person can be 
charged with the negligence or bad faith of hi.s 
agenU 1939 N.L.J. 129=1939 Nag. 132. See 
also 1937 Oudh 307. The words “wilful absten- 
tion from an inquiry or search*’ in S. 3, must be 
taken to mean such abstention from inquiry or 
search as would show want of bona fideSy and a 
mere omission to make inquiries cannot _be 
regarded as sufficient to constitute constructive 
notice within the meaning of the section. 53 

L.W. 744=1941 Mad. 707=(*940 * ^-K 4 ' 
815. See also igyj Oudh 301=1937 O.W.N. 
438 ; *940 O.W.N. 122. Ordinarily speaking, 
a purchaser must be held to have notice of a 
prior or registered mortgage unless special cir- 
cumstances are shown which will excuse him 
from not making a search in the registration 
office. 1933 R- 153=^45 I C. 1 18. Purchaser 
of portion of bhag in possession — Subsequent 
purchaser of entire bhag — Failure to inquire of 
the prior purchaser whether amounts to wilful 
or gross negligence amounting to constructive 

notice. See 33 Bom.L.R. 499 =^ 93 * ,. 430 * 

Purchaser need not enquire into title of adjoin- 
ing property. Vendor must disclose burdens, if 
any, on the property. 86 I.C. 19=1925 * 83 - 

See also 54 M.L.J. 109 ; 1929 P. 284. Where a 
person has to prove that notice has been given 
to another person, the mere fact that the trans- 
action in question might have been known to a 
considerable number of people will not amount 
to the necessary proof. 107 I.C. 254=1928 A. 
307. The fact that a customer of a bank w^ a 
man of business, well conversant with dealings 
of banks and bank rates of interest and thus 
had the means of knowing the rate of compound 
interest charged on his overdrafts was held to 
be equivalent to knowledge or reasonable 
grounds of belief so as to fix him with adoption 
or ratification of the rate of interest. ^ 59 G. 002 
=*iQ22 G. 521. Notice to husband is no notice 
tovrife. 2 O.W.N. 4 * 3 == *925.0- 613- ^oticc 
to agent in the course of business is notice to 
the principal 97 LC. 577=*927 S. 24. See 
also 31 B. 566 (P.G.) A notice sent to a firm 
and received by one member is notice to other 
members. 13* LO. 289=193* L. 227. Where 
one person is an officer of two compames, his 
personal knowledge is not necessarily the know- 
ledge of both the companies. The knowledge 
which he has acquired as officer of one com- 
pany will not be imputed to the other company 
unless he has some duty imposed on him to 
communicate his knowledge to the company 
sought to be affected by the notice, and some 
duty imposed on him by that company o 
receive that notice. 60 B. 326=37 Bom.L.R. 
078. Constructive notice is not imputed to an 
i nvoluntary purchaser as to a private purchase . 


S, 4] 
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Enactments relating: to con- 
tracts to be taken as part of 
Contract Act. 


4 - The chapters and 
relate to contracts shall he 
Contract Act, 1872 , 


sections of this Act which 
taken as part of the Indian 


NOTES. 

42 0.625=19 C.W.N. 37. \ melkanomdar who 

docs not make enquiries whether the kanomdar 
has renewal in his fa^'our should be deemed to 
have constructive notice of the renewal and the 
melcharatit cannot be enforced as against the 
kanomdar. 55 M. 519 = 62 M.L.J. 525. A family 
settlement creating a charge on immovable 
property is compulsorily registrable and hence 
the fact of its registration would per se amount 
to constructive notice to the purchaser of the 
property in respect of the charge created on the 
property sold. (142 I.C. 376, Diss. from.) 
*937 O.W.N. 438= 1937 O. 301. Where some 
co-sharers sell joint property to stranger under a 
registered sale deed, the o her co-shares cannot 
be considered to have notice or knowledge of 
its contents, merely because it is registered. 
Though a subsequent transferee or any other 
person dealing ^vith any property may be fixed 
with notice of a prior registered instrument, a 
co-sharer cannot be presumed to know the con- 
tents of a registered deed executed by his co- 
sliarers who impliedly denied his title by execut- 
ing the document. It is impossible to expect 
every owner of properly to periodically inspect 
registration ofRccs to find out if his property has 
been adversely dealt with by another person. 155 
I.C. 824=1935 A.W.R. 728. But if the v’endee 
takes possession of the property sold to him, in 
a manner calculated to give clear notice to the 
co-sharer that his right is denied and that he is 
excluded, the vendee’s possession will be adverse 
155 I.C. 824. As to the application of the 
doctrine of constructive notice. %ee 33 B. 1=35 
I. A. 130 ; 45 M.L.J. 173 ; 55 M. 519=62 M. 
l,.J. 525. Thus, a person wilfully refusing a 

registered letter sent !>>• post will be deemed to 
have notice of its contents. 15 C. 681 : 16 W. 
R. 223 ; 6 C.W.N. 134. Plea of bona fide pur- 
chaser — .Attestation by purchaser of deed creat- 
ing charge — Close relation witli the family and 
circumstances — Constructiic notice. 38 L.W. 

463 ^*933 M* 7«5 = 6-, M.L.J. 390. A person 
cannot be said to have knowledge of the con- 
tents of a document merely because he signs 
the document as an attesting witness. Rut 
there may be circumstances whcji he would be 
deemed to have notice ol' the contents of the 
documents. 33 F.J,.R. 685=1932 L. 566. See 
alio 14 L. 369= >933 E. 551 ; 35 Bom.L.R. 252. 
To a purchaser at an involuntary sale (as) in 
Court-auction constructive notice cannot be 
attributed to the same extent as at private sale. 

42 C. 625^21 I.C. 201. .As to what amounts 
to notice of vcnd<j»’s Hen, see loO I.C. 291=54 
M.I...J. 109. See also 8 P. 316— -1929 P. 284. 
See aho 1941 O.W.N. 122 (Notice of arrears of 
municip.al taxes). Possession of stranger is 
notice of title of such person. I.C. 628; 33 I, 

C. I2t. See also 45 M.L..J. 175=1924 M. 67. 

Notice of tenancy is also notice of agreement 
with tenant, in absence of enquiry. 94 I.C. 53O 
^19260. 204. See rt/jo 45 M.L.J. 157. But 
the mere circumstance that tlie property was in 


possession of a tenant who, if questioned, would 
have named the lessor is not by itself sufficient 
to fix the purchaser with constructive notice of 
the nature and extent of the lessor’.s title. 134 
I.C. 1211=34 L.W. 669. See alse 10 Mys.L.J. 
67. An attesting witness need not as such be 
considered as being aware of the contents of the 
documents he attests. 25 Bom.L.R. 818=1924 
B. 58. Attempt to separate the two questions 
of notice and bona fides is not usually sound. It 
is seldom possible to form an adequate or 
correct opinion of the conduct of the transferee 
without considering whether his good faith ex- 
tends to his possession of actual or constructive 
notice with reference to the whole circumstan- 
ces of the case. 44 M.L.J. 527=46 M. 478= 
1923 M. 558. 

Sec. 4 . — S. 137 is to be taken as part of the 
Contract Act. 38 B. 255 = 21 I.C. 943. S. 107 
of the T P. Act cannot be taken to have been 
inserted in S. 17 of the Registration Act and 
an unregistered lease deed for less than one year 
is not a document required to be registered 
t*t*der S. 1 7, and S. 49 of the Act can have no 
application to it. 39 M.L.J. 639 = 44 M. 55 = 50 
350 (F.B). The only effect of the provi- 
sion in S. 4, T.P. Act, that S. 107 shall be 
read as supplemental to the Registration Act, 

I. e., to S. 17 of the Registration Act, is that 
the proviso (that lca.scs of immovable property 
from year to year or for any term exceeding 
one year or reserving a yearly rent shall be 
registered) contained in S. 17 of the Registra- 
tion Act shall be read as amplified by the 
proviso to S. 107 of the T.P. Act. It has not 
the effect of requiring the Court to construe 
the word “lease” in S. 107 of the T.P. Act in 
the wider sense in which it is defined* in the 
Registration Act. The question whether a 
contract is to be construed as a lease or 
merely as an agreement to lease must be 
gathered from the terms of the whole docu- 
ment, and where a contract operates as an 
actual demise it must be deemed to be a lease. 
*923 O. 237. See also 16 C.W.N. 606; 35 M. 

95 - On this section, see also 2 Pat. L.J. 168. 

S. 4 properly read means, so far as it is 
applicable to the case of mortgages, that if and 
when a document of mortgage is executed it 
must be registered as provided in the Registra- 
tion Act, but this section does not in any way 
do away with the effect of S. 59 which 
expres-sly provi(l<*s that in certain areas a 
mortgage can only be by means of an instru- 
ment in writing. 1933 R. 97a. The expression 
‘shall be read as supplemental to llic Indian 
Registration Act” in S. 4 cannot be intended to 
mean that the sections mentioned therein are 
to be taken as a part of the Registration Act. 
Those Sections cannot, therefore, be governed 
by the definitions in that A< t, but must be 
governed by ilie dcfmitictns in the 'I'ransfcr 
of Property .Act. I.L.R. Oq^o) Lab. 70 = 
*939 Lab. 423. 
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^[And Sections 54, paragraphs 2 and 3, 59, 107 and 123 shall be read as 
supplemental to the Indian Registration Act, (1908) 

CHAPTER II. 

Of Transfers of Property by Act of Parties. 

(A) Transfer of property whether movable or immovable. 

5. In the following sections “ transfer of property ” means an act by which 

„ ^ . ,, , a living person conveys property, in present or in 

fined property e- future, to one or more other living persons, or to himself 

to himself^ and one or more other living persons ; 
and “ to transfer property ** is to perform such act. 

^[In this section, “ living person ** includes a company or association or 
body of individuals, whether incorporated or not, but nothing herein contained 
shall affect any law for the time being in force relating to transfer of property to 
or by companies, associations or bodies of individuals.] 

6. Property of any kind may be transferred, except as otherwise provided 

What may be transferred. 

in force. 


LEG. REF. 

* This paragraph was added by the Transfer 
of Properly Act (1882) Amendment Act, (III 
of 1885), S. 3. 

* The figures ‘*1908’* were substituted for the 
figures “1877” by Act XX of 1929, S. 5. 

* Inserted by Act XX of 1929, S. 6. 

* Last para, added by S. 6 of Act XX of 1929. 

NOTES. 

Sec. 5 .* Effect of chance. — Tine Select 
Committee have amended S. 5 to make it clear 
that a transfer can be made by a person to 
himself, as for instance by a person making a 
settlement or trust in which he constitutes him- 
self a trustee. .An explanation has also been 
added to the section to make it clear that the 
words ‘‘living person’* include corporations and 
other associations of persons . — {^Report of Select 
Committee). 

“Transfer of Ptoperty”. — The definition 
of “transfer of property” given in S. 5 applies 
suitably to all sections contained in Chap. IT. 
But it seems very doubtful that the definition 
applies to the term “transfer” used in S. 130. 96 
I.C. 1004=1926 N. 469. See also 5 A. 121 
*3 A 432. The definition does not apply 
to transfers contemplated by the Presidency- 
Towns Insolvency Act. 24 Bom. L.R. 861 = 
1023 B. 107. A person acquiring another’s 
right by transfer must acquire it by a valid 
transfer from the original owner or by opera- 
tion of law. 9 N.L.R. 54=19 I.C. 759. Merc 
deliver^’ of documents of title does not amount 
to a transfer. 96 I.C. 339= 1926 N. 357 - The 
Act is not exhaustive of all modes of transfer. 
Dedication to a temple is not a “transfer” 
within the meaning of this section. See 42 
M. 440; 1926 N. 469=96 I.C. 1004. A gift to 
Ood Almighty is not a gift to a living person 
and does not require a registered instrument. 
128 I.C. 791 = 1930 P. 6to. Where a person 
entitled to an annuity allowance under a wakt 
transferred it. Held, that no human being ha? 
any interest in the dedicated property and 
the grantee cann»)t he said to have an interest 


in the income from the dedicated property in 
the hands of the mutawalli as the income 
cannot be said to be existing property which 
always, is contemplated in S. 5. 1936 P.W.N. 

395 = 1936 Pat. 527. Wliere a transaction can 
only be regarded as a mutual relinquishment 
and admi.ssion of claim by all the parties, it 
cannot come within any of the class of transfers 
dealt with by this Act. 33 A. 356 ; 1923 N. 

55 (2) ; 1930 A. 498 (2). A partition is not 
transfer. 52 A. 716=125 I.C. 1 = 1930 A. 687. 
But jce contra i6r I.C. 861 = 1936 L. 220. - A 
document by which a widow consents to give 
posses.sion of the property to reversioners 
because they arc reversioners of her deceased 
husband is not a transfer of property. ' 89 
I.C. 722 -.= 1926 O. 69. Minority is no dis- 
qualification for acquiring property. 1^0 I.C. 
200=18 O.C. I 15. An arrangement, by which 
on dissolution of a parrnership certain part- 
ners are paid oflT and in return give up or 
assign their interests in the assets of the 
partnership is a “transfer of property” as 
defined by S. 5. I.L.R. (1939) Kar. 344 = 
1939 Sind 288. 

“Living persons” includes juridical persons. 
1926 N. 469 = 96 I.G. 1004. 

Sec. 6 : Scope of Section. — Section does 
not apply to Punjab. 89 I.C. 792 = 1926 L. 39; 
1933 L. 378. Hence sale of revesionary interest 
of a Hindu is transferable in the Punjab. 1929 

L, 39. Section has no retrospective operation. 
Hence, where an agreement entered into bet- 
ween expectant heirs in 1868 provided for the 
division of the property after the succession 
opened: Held, that the agreement was not hit 
at by section 6, T.P. Act, or Section 23, 
Contract Act, and was enforceable. 14 P.L.T. 
27=1933 P. »65. If controls S. 43 — Duty 
of Court to reconcile Ss. 6 and 43. See 40 
Bom. L. R. 147. Thr conveyance of an 
interest in remainder or interest in ^ futuro 
is according to Sunni school invalid. 24 

M. L. J. 258=18 I.C. 185. A Hindu 
religious endowment cannot be traiwerrcd, 

its income can be pledged. 6 B. 552 (F.B.} 


S. 61 
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, chance of an. heir-apparent succeeding to an estate, the chance of 

obtaining a legacy on the death of a kinsman, or any other mere possibility 
ol a like nature, cannot be tiansferred. 


NOTES. 

An assignment of an estate or interest which 
does not exist at the date of assignment 
cannot operate according lo its tenor. In 
equity such a transfer may in certain circum- 
stances create equitable rights. 1931 P.C. 203 
= 134 I.C. 324 (P.C.). Contract to assign 
-property to come into existence in future. 
The assignment becomes complete when pro- 
perty comes into existence. 97 I.C. 257. The 
interest of a person’s holding on which he has 
planted a grove is property and is trans- 
ferable under S. 6 : 1924 A. 795. See also 

123 I.C, 767=1930 A. 377. Interest of surety 
in the property furnished as security can he 
tran-sferred subject to the charge. See 52 A. 
619=1251.0. 477= *930 A. 225 (F.B.). 

Construction. — Decisions under S. 60, G. P. 
Code, as to what properties can be attached 
in execution of a decree are not of much assis- 
tance in construing this section wliich deals with 
voluntary transfers. 25 C. 778. See also 40 M. 
302. 

Ct-AUSR {a). — .S. 6 {a) construed and recon- 

ciled with S. 43. infra. 5*7 All. 474. But 
rrr C45 I.C. 965 = 38 I..\V. 610=1933 795 

= 65 M.L.J. 588. ** Possibility* and of a like 

nature, meaning and scope of. See 47 I.C. 
563. A contract for the future sale of future 
expectations cannot be enforced. 45 M.L.J. 
617 = 50 I. A. 239 = 50 G. 929 fP.C.). S. 6 
(/j) not only forbids tlie transfer of the ex- 
pectations of an heir or legatee, but by the words 
*ofa like nature’ prohibits any transfer of a 
similar kind of possibility. It is not the circums- 
tances connected with a transfer which sanction 
or forbid its transfer but the inherent qualities 
of the chance itself. Where the granting of a 
gratuity to a NIunicipal employee is entirely in 
the discretion of the Municipality an>' transfer by 
such an employee of his chances of getting the 
gratuity, at a time when it had not been actually 
sanctioned, is void as a mere spes under S. 6 («) . 
The hope of a gratuity difTcr.s from a trades- 
man’s book debts, in that the book debts arc a 
necc.ssary incident of every business conducted 
on a credit basis. A mortgage of such debts 
operates as an equitable assignment, fastening 
on the properly when it comes into existence 
1938 Rang. L.R. 542 = 1939 Rang. 0 . A mort- 
gage of future income to be derived from the 
work of scavenging to be done is invalid, as the 
subject of the transfer is an e.xpectancv or a 
possibility within the meaning of S. 6 (a). 48 

L.W. 258=1938 Mad. 8O1. 

What is not mmre Possibii.itv. — Sec 3 j, Bom. 
L.R. 366. Interest, of a coparcener is a vesting 
intere.st. I.C. 907. The interest of a donee 

subject to li/c-interest is a vested interest and is 
transferable. 48 I.C. 396—21 O.C. 312. See 
also 3! S.L.R. 506=1937 Sind 306 (Life interest 
in a definite fund). \Vhere, by a settlement, a 
vested interc.st is given in the income of a pro- 
perty and also a contingent interest in the 
corpus on the youngest child attaining the at»-c 
of 20, the contingent interest is not a mere pos- 
sibility or a mere right to sue. 8 R. 8 = 57 I. A 


10—58 M.L.J. 83 (P.C.). An adopted son has 
a vested interest and such interest is not spes 
successionis. 40 A. 692 = 47 I.C. 599. Death of 
occupancy tenant leaving wife and daughter — 
Rent in respect of future possible lease cannot 

34 M.L.J. 236=1923 M. 3164 
Offerings made at temple — Alienability when 
disassociated from priestly office. 113 I.C. 


242 


What is ‘‘spes successionis.” — The right of 
sons to gel a share in the mother’s estate. 48 
*059 = 25 C.W.N". 990. The interest of a 
reversioner is a mere spes successionis and is nei- 
ther transferable nor divisible. See 13 N.L.R 
187 = 42 I. C. 737 ; 107 I. G. 987 

= 1920 N. 262 ; 1938 M.W.N. 259 ; 1938 Bom 
121 =39 Bom.L.R. 1287; 1937 P.W.N. 183 = 
*937 Pat- 280 ; 1939 All. 689. It is not com- 
petent to a person to relinquish his rights in 
property to which he is the then nearest rever- 
sionary heir, expectant upon the death of a 
widow in possession. His son is, therefore, not 
estopped from claiming the property by reason 
of the relinquishment. 1938 O.W.N. 152 = 
1938 Oudh 94 ; 1930 M.W.N. 1054; 48 A. 637 = 

= 96 I.C. 595=*9a6 A. 715 ; 48 C. 536 = 25 G. 
W.N. 496 ; 22 G.W.N. 486 j 62 I.C. 933=2"Pat. 

L r. 471 ; 2 Pat.L.J. 578 = 4* I.C. 631 ; 86 I, 
C. 1016 (2) = I925 M. 941 ; 15 O.C. 122=1 


495. Rut in the Punjab, where the X. P. 

1 2 .-A.*- ■ 


I.C. 

Act, is not in force, alienation of reversionary 
rights is not void. 1933 I.. 378. Future offer- 
ings of worshippers. 43 C. 28 = 28 I.C. 675 
But 26 A.L.J. 115; 164 LG. I I I I = 1936 O. 
\V.N. 144 ; 192O A. 721. The interest of the 
adopted son during the lifetime of the widow is 
not a mere st>es successionis. 59 C. 859 = 55 G. 

L. J. 205. Under Muhammadan Law the right 
to succeed is a mere possibility. 41 M. 365 = 
34 M.L.J. 460 ; 41 I.C. 361 ; 108 I.C. 390. A 
Hindu daughter cannot bargain away her son’s 
right as reversioner. 44 A. 428=1922 A. 217. 
A reversioner joining with a limited owner in a 
transfer is not e.stopped from claiming them as 
heir. 46 G. 566 = 36 M.L.J. 68 (P.C.) : 45 C. 
590-45 I.A 38 = 34 M-.L.J. 298 (P.C.). But 
this clause does not bar a contract by one not 
to claim a share in property in the event of his 
succeeding to it. 27 I.C. 701^13 A.L.J. no : 

-33 A 414 = 8 .A.T..J. 199 , also 29 I.C. 549 = 29 

M. I,.J. 214 ; nor an agreement by an expectant 
"«•*■ *<> divide property in a particular way on 
the happening of a contingency. 33 A. 457 = 

9 I.C. 530 ; 1933 P. 165. But see contra 50 I.A. 
238 = 45 M L.J. 617 -50 C. 929 (P.C.). A 

lamily arrangement is valid and binding not as 
an assignment <jr relinquishment of the rights in 
expectancy but as a settlement by which parties 
denned tncir respective interests to av'oid future 
dispuies and hence S. 6 (a) has no application 
tr. .such an arrangement. 1938 O W' N 711 = 
*938 Oudh 190, The right of a Hindu rever- 
sioner IS onc^ in regard to which it is impossible 
to say ihat it \votild over become concrete ; it 
rotild only bccom<^ concrete upon the death of 
die widow and if xhr* reversioner survived her. 

1 he bare transfer of siicli interest or its relin- 
quishment in favour of another is void under 


5048 


The Civie CotiRT Manuai. (Imperial Acts). 


S. 5 


NOTES. 

S. 6 (a). But this is not necessarily so in evei-y 
case. If the transfer was part and parcel of a 
family settlement or a compromise in dispute 
between rival claimants to property it would not 
necessarily be invalid. I.L.R. (t 939 ) All. 950= 
1939 A.L.J. 824=1939 All. 689 (F.B.). An 

agreement to sell Karnam inam lands when en- 
franchised cannot be enforced. 19^5 ^85 = 

48 M.L.J. 598. An agreement among rever- 
sioners to divide in particular shares the future 
estate is inoperative. 49 I.C. 260 = 35 M.L.J. 
684. Family settlement deciding in what pro- 
portion several contesting members should 
inherit when succession opened is valid. 1929 
L. 485; 1938 Oudh 190. The Transfer of 
Property Act does not recognise any distinction 
between a whole debt and a part of a debt. 
Both may be transferred under that Act if they 
come under the category of actionable claims as 
an actionable claim is “property.” The trans^ 
ferte of part of a dtbt may however find that 
what is transferred to him is not an actionable 
claim as under O. 2, R. 2, C. P. Code, a single 
cause of action cannot be split up into several 
causes of action. But O. 2, R. 2, G. P. Code 
being a rule of procedure, does not affect the 
right of transfer, that is to say it can not make 
what is transferable non-transferable. It does 
however, bar the right of suit in certain cases, 
and it may prevent the transferee of a part of 
a debt from enforcing his claim, and thereby 
m: kc (lie transfer nugatory. 18 Pat. 839 = 21 
Pat.L.T. 928= 1940 Pat, 170. Agreernent not to 
claim a share on the death of a livii^ person 
may be valid. 84 I.C. 208= * 9^4 736 ' Agree- 

ment that on death of one member his share ^ 
to pass to survivors is legal. *9 ^ 

29 I.C. 54.9 ; 33 A. 4r4-=8 A.L.J. I 99 - , 
the daughters who had possession of the pro- 
perty during their mother’s lifetime effected a 

partition of the same, A.W, no"t 

was not a transfer and that S. 6 (u) did not 
ar>r>lv ra A 7i6=i930 A. 6-.7. But see 38 
pTr 201 = 1936 L. 220. On the death of 
an occupancy tenant leaving a widow and 
daughter, the property wa.s mutated m favour of 
the widow for her life or till re-marriage. After 
about 20 years, the widow applied to have the 
occupancy rights transferred in the nanie of her 

daughter, but the daughter was directed to hie 

a suit to have her right declared. Accordingly, 
the daughter filed a declaratory suit that she 
was the legal hr ir and entitled to the propert>^ 
T he collateral contended that the suit amounted 
only to an assertion of a spes successtoms and as 
such was not maintainable. Held, the suit w^ 
maintainable, {9 L. 467, Not foil. ; 10 L. 5 
and to L. 489, Foil.) 3+ P-L.R. 743= *933 L. 

A vested remainder i« not a mere spes 
\Hccessionis. 17 P.L.T. 876=193? P^t. 163. 

However illegal and unenforceable a bare re- 
linquishment or renunciation of the chance ol 
a heir-apparent succeeding to an estate may _c, 
different considerations prevail if that renuncia- 
tion or relinquishment proceeds on a settlenieni 
of conflicting claims or bona fide disputes between 
the contracting parties. If, therefoi^, to 
an adverse decision on the factum of his ^ 

inacy. a plaintiff enters into a compromise with 


the defendants aud gains an immediate advan- 
tage for himself, it cannot be said tliat he is 
relinquishing a mere chance of succession. Such 
a compromise is valid and binding upon him. 
44 P.L.R. 87. As to applicability of the rule 
as to feeding title by estoppel, sec 6 O.W.N. 233. 
Two groves with some other property of the 
mortgagor were mortgaged for the }>urpose of 
purchasing the very two groves from its owner. 
Held, that the mortgage was enforceable against 
them on the principle of feeding the grant by 
estoppel, there being no third party’s interest 
intervening between the execution of the secu- 
rity and the execution of the sale-deed. 13,* !• 
C. 38=1931 A. 275. A contract by a reversioner 
to sell his expected estaU is not specifically enfor- 
ceable. 39 M. 554 = 28 M.L.J. 650. flwo 
132 I.C. 321 = 193* A.L.J. 295 ; *30 I.C. 822 
= 1931 N. 51. (1928 N. 262 and 1928 O. i 85 i 

Diss. from.) See also 59 C. 859=55 C.L.J. 205. bo 
also agreement by one reversioner with another 
to sell his interest or not to claim estate tor 
certain sum to be paid annually. 1937 r.\S. 
N. 183=1937 P. 280. The section has no ap- 
plication to a bona fide settlement of a right m 

succeed among rival competitors. 41 A. 011-- 

17 A.L.J. 822. See also s 6 A. *^7 J 49 
296 ; 108 I.C. 440 i *929 L. 485. A family 
arrangement is not a transfer and cannot come 
under the prohibition. 193 ^* A. 498 (2). See 
also other cases cited on the point under b. 5. 

Right to offerings made at place of wor- 
ship — Transferability.— It cannot be laid dovvn 
as a broad proposition of law that the right to 
a .share in the offerings made at a place of 
worship, or in the income of fairs or other 
functions held in connection therewith, is a 
mere “possibility” and therefore not alienable 
on the principle of law embodied in b. 6 (a) 
of the T. P. Act. Nor can it be said that such 
a transfer is, in every case, void as oppo- 

sed to public policy, as tnc making of offerings 
by persons resorting to temples and 
places of worship is a matter of volition with 
them and no one can compel another to make 
offerings on a particular occasion to him and 
him alone. The determination of the question 
depends on a variety of considerations (^.^.) the 
nature of the institution, the occasion on, and 
the purpose for which the amount, is paid; the 
capacity in which it is appropriated by, or 
divided among, the persons concerned. A dis- 
tinction must be drawn between cases inw'hich 
emoluments are attached to a priestly office, 
and the cases in which the offerings are made to 
a deity and the persons who receive the same 
have not to render services of a personal nature 
as a consideraiion for the receipt of the offerings. 
The emoluments of the former kind are not, in 
the absence of a custom or usage to the con- 
trary', ordinarily transferable. But w'hen the 
right to receive the offerings made at a temple 
i.-i independent of an obligation to render services 
involving qualifications of a personal nature 
such as officiating at the worsliip,then the right 
to receive the offerings, w’hcn made, is a valu- 
able right and is property and is, therefore, 
transferable. 44 P.L.R. 403. 

Sec. 6 (a) and (b). — Applicability— Trans- 
fer in consideration of release of spes succes- 
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(b) A mere right of re-entry for breach of a condition subsequent cannot 
be transferred to any one except the owner of the property affected thereby. 

(<r) An casement cannot be transferred apart from the dominant heritage. 

(d) An interest in property restricted in its enjoyment to the owner per- 
sonally cannot be transferred by him. 

*[ ^ right to future maintenance, in whatsoever manner arising, secured 

or determined, cannot be transferred.] 


LEO. REF. 

* Sub-cl. (dd) was added by Act X 
1929 - 


NOTES. 

-Validity — Void contract — Duty of party 
receiving benefit to make compensation — Con- 
tract Act, S. 65. (1942) 2 M.L.J. 364. 

C1.AUSE: ( 6 ). — A transfer of a reversion of a lease 
carries with it the right to enforce forfeiture of 
the lease for breach of a condition, even wliere 
the breach had accrued prior to the transfer. 
43 B. 28 — 20 Boin.I^.R. 767. See also 15 M. 

125. 

Clause (r).— This clause means that there 
cannot be an "easement in gross." 34 I.C. 450 
.= 20 C. W’.N. 1138 ; 20 A. 200. The clause 

docs not bar waiver or release of rights of one 
in his own property. 26 I.C. 211=27 M.L.J. 
272. Kumaki rights are not rights in gross and 
this clause applies to them. 15 I.C. 278. So 
also an assignee of equity of redemption cannot sue 
for unascertained excess profits. 96 I.C. 339 = 
1926 N. 357. But an auction-purchaser at a 
revenue sale can maintain a suit for recovering 
arrears of rent due by tenants. 91 I.C. 474. 

Clause {d). — See 1928 M. 1201. Prima facie 
proprietary rights are tiansferable and it is for 
the contesting party to show that such transfer 
is not permissible. So, a certain muafi granted 
by the ruler for the support of Brahmin, was 
transferable. 151 I.C. 582=1934 A. 973. 

Personal rights — What are. — The widow’s 
right to maintenance is a personal right and as 
such inalienable. But where property has been 
gi%cn to a widow of a Hindu joint family in 
lieu of maintenance, the transfer of such pro- 
perty by her is valid and effective during her 
lilciiine. 34 A. 366=1932 A. 662. See also 69 
M.L.J. 317 (Hindu w'idow’s right of residence). 
The statutory non-transferabilily enacted by 
S. 6 {d) and S. 6 {dd) is based on the impossi- 
bility of transfer inherent in the nature of the 
right sought to be transferred, and not on 
notions r>l‘ public policy. Where property has 
been given to a Hindu widow in lieu of main- 
tenance, the transfer of the property during 
Ijcr life is not a transfer of her rights to main- 
tenance and is valid. S. 6 (<f) and {dd) have 

no application to such a case. (A.I.R. 1932 All. 
062, l-'oJi.) 42 C.VV..\. 1238—1938 Cal. .JO-",. 
See alsi 1936 Pal. 527 ; 1939 Fat. 506. An 

.igrecment by a vendee to pay revenue for c>thcr 
lands of vendor j.s personal. 3O A. 230 = 33 I. 
C. 187. Rent-free grant made in lieu of sers-irc 
or service inam is not transrcr.nblc. 3 O.L.J. 
233 = 34 I.C. 672 ; so also a contract of service, 
47 I.C. 902 ; settlor reserving allowance to 
himself out of trust property. 52 M. 465=1928 
M. 1201 ; lands given to a Hindu widow res- 
tricted to her pc-rsonal use and preventing any 

C.C.M 632 


alienation. 47 B. 597 ; 25 Bom.L.R. 293= 1923 
B. 276. In the ab.scnce of any restriction of 
alienation the grantee may have a right of 
alienation for the period of the limited interest. 
125 I.C 461 = 1930 A. 593. Where a Hindu 
widow gifted certain property to her daughter 
and the widowed daughter-in-law consented to 
tlie same, provision for her maintenance having 
been made in the gift deed, /«/«/, S. 6 had no 
application. 32 Bom.L.R. 705=127 I.C. 332 
«- 1930 B. 373. Where an owner in full right 
of certain property grant.s it to a trustee upon 
trust among other things to pay him an allow- 
ance per month for his maintenance, this is 
not a ‘restricted’ interest in the sense of Cl. {d) 
of S. 6 of the T. P. Act, and a hypothecation 
by such a pcr.son of his rights creates a 
valid charge on the allowance. I.L.R. (1938) 
Mad. 646 = 42 C.W.N. 565=67 C.L.J. 241 = 
40 Bom.L.R. 767= *938 B.C. 123= (1938) i M. 
L.J. 597 (P-C.). Merc right to sue — Hindu 
reversioners — Document executed by in favour 
of stranger authorising latter to file suit on their 
behalf for recovery of estate — Right given to 
stranger to conduct suit and to divide the pro- 
perty after recovery in case of success of suit 
and to take half-share — II' operative and valid. 
1938 M.W.N. 259. .Vs to non-transferability 
of interests created for and restricted to the 
personal enjoyment of a particular person, see 
5 Bom.L.R. 727 ; 1 M. 235 ; 7 W.R. 266 ; 
1927 O. 436. Right of pre-emption is purely 
personal. 36 B. 139=11 I.C. 693 ; the right 
to hold markets on another’s land. 6 A. 497. 
Alienation of hereditary fanning service inam 
in a temple is invalid. 23 I.C. 685=19141(4, 
W.N. 745. A rent-free grant in lieu of service 
is not transferable. 34 I.C. 672 ; also <^<2 M. 
L.J. 477 — 45 620. contract of service is 

not assignable before breach. 47 I.C. 902. 
But the riglit of enjoyment in certain property 
accruing to a person under an award of parti- 
tion can be validly assigned. J932 A.L.J. 821. 
Grant for parwarish for lifetime is per- 

sonal. 105 I.C. 196. S, 6 (</) doe.s not prohibit 
the beneficiaries for life under a gift d<-cd from 
disposing of their interest In the property. 1027 

R. 157= loi I.C. O25. ' 

Personal Rights — Wii.\t are not. — Mali- 
kana rights of fixed share in the rent of lands 
arc not personal and are transferable. 21 .'V.L. 

J. 289=1923 A. 3 '^* 4 * Phe right toexercise the 
profession ol a br.iker is not per.sotial. 18 C 
W.N. I 184= 19 C.L.J. 313. 

Addition OF new stin-c.:'u. -“Section 6 

which cnuineratrs property of dilfcrcnt kinds 
which cannot be t ranslei re- 1 . incImJes in <•). (^dy 
an interest in property rr^tricfeil in its enjoy- 
ment to the owner personally. A right to receive 
maintenance is a personal right, although any 
particular property oi- the income thereof may 
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{e) A mere right to sue ![****♦♦] cannot be transferred. 


LEG. REF. 

^The words “for compensanction for a fraud 
or for harm illegally caused” were omitted by 
Act II of igoo, S. 3 (»). 


NOTES. 

be charged with it. It is in accordance with 
public policy that these rights which are gene- 
rally created for the maintenance or personal 
enjoyment of a qualified owner, e.g,, a Hindu 
female, ought to be inalienable ; but in some 
cases it has been held that if the amount of 
maintenance is fixed by an agreement or by a 
decree, it can be assigned. (5 B. 99; 38 C. 13). 
Although an agreement or a decree wculd 
make such right definite, it is nevertheless a 
right created for the personal benefit of the 
qualified owner and should not be alienable. 
S. 60 of the G. P. Code which protects such 
right from the process of a Civil Court does not 
make any exception in the case ol maintenance 
fixed by agreement or decree. The above 
reasoning, however, does not apply to arrears 
of maintenance which have accrued due. To 
make the position clear, we suggest that the 
following clause should be inserted as cl. {dd), 
tiiz*, ‘a right to future maintenance in whatso- 
ever manner arising or secured or determined 
cannot be transferred .” — {Report of Select 
Committee.) Right of residence is connected with 
and is governed by the same rules as apply to a 
right of maintenance. i Punj.L.R. 209 (212. 
213). See also 1937 Bom. 358 = 39 Bom.L.R! 
458 ; 42 C.VV.N. 1258=1938 Cal. 405. 

Allowances conferred bvwill — Transfer- 
ability. — The right to future maintenance con- 


templated by S. 6 {dd) means a personal right 
for the maintenance or personal enjoyment of 
the grantee. Allowances conferred by a will 
stand on an entirely different footing and they 
are transferable. 167 I.C. 52 = 1937 O.W.N. 
188=1937 Oudh 420 ; 42 Bom.L.R. 165. 
What is intended by S. 6 {dd) is not a sum 
which is used as maintenance but which in fact 
is maintenance. There is nothing in the sub- 
section to prevent an assignment of arrears of 
maintenance, that is to say, a sum which has 
already become due. The section deals with a 
right, under the personal law of the parties con- 
cerned, to maintenance. A sum will not come 
within the section merely because it is used as 
maintenance. I'he fact that the maintenance 
is secured by a deed does not exclude it from 
coming within the mischief of the section. 1939 
Pat. 506=181 I.C. 37. A right to monthly 
maintenance allowance which has not accrued 
due already, cannot be assigned by way of 
mortgage in view of the provisions of S- 6 {dd) 
of the T. P. Act. These provisions will apply 
whether or not there was an antecedent obliga- 
tion on the grantor to maintain the giaiitec 
under the personal law of the parties- There 
is no doubt a distinction between a maintenance 
allowance and an annuity, and whether an 
allowance is the one or the other will depend 
On the facts of each case. 77 C.L.J. 5^8* 
also 1936 Pat. 527 ; 1938 Gal. 405 ; (1938) 1 
M.L.J. 597=1938 P.O. ^*938) 

Mad. 646 (P.C.)'. 


Clause {e) — Right under a contract to sell is 
not a mere right to sue and is transferable. 
1924 L. 709. If along with the land, the right 
to recover the profits of the land which have 
already accrued due is sold, it is not a ‘^mere 
right to sue,” but property with an incidental 
right attached to the property itself, to which the 
section has no application. 56 B. 403 = 44 Bom. 
L.R. 991. See also 1926 C. 428. Where the 
transfer is of a right to sue for the money which 
may be found to be in the hands of the agent 
and is not meant to include a right to sue for 
damages on account of negligence or in the 
sense of moneys which ought to have been in 
his hands if he were diligent, such a transfer 
cannot be a mere right to sue. 145 I.C. 123 
= 57 C.L.J. 46=1933 C. 461 ; nor where a 
transfer is made of the property which is the 
subject-matter of the litigation and if the trans- 
fer is for good consideration. 143 I.C. 575 = 37 
G.W.N. 706=1933 C. 454 * Where after the 
filing of a suit for damages for wrongfnl dispos- 
session of premises in breach of an agreement 
of lease, the plaintiff assigns by way of sale the 
profit and loss of the suit to another, and on 
the death of the pl^ntiff thereafter, the assignee 
claims to be brought on record and to continue 
the suit, he cannot be permitted to do so. The 
right to recover damages whether for _ tort or 
contract is a mere right to sue. The assignment 
of the fruits of a pending action, though valid, 
gives the assignee no right to interfere in pro- 
ceedings in the action. The Court has merely 
to consider the nature of the suit. 58 L-W. 64 
^1941 Mad, 389=* (194 0 * M-L-J. 22* T hough 
a right to sue for damages is a mere right to 
sue and not an actionable claitn, and therefore 
ordinarily not transferable, the bar of S* 6, T* 
p. Act, cannot apply to a case where a person 
has transferred to another the whole of his 
rights in the property, in respect of the acqiu- 
siiion of which damages arc claimed by the 
transferee. 1939 O.W.N. 500=1939 pudh 
196. NVhere a guardian has sold the minor s 
property and the minor does not file a suit 
within 3 years of his becoming a major to set it 
a.'^ide, but later on merely transfers the property 
to a third person, it is not a transfer ol an 
actionable claim and it could not be a transfer 
of immovable property because the. minor 
transferor, not having himself sued within time, 
had ceased to have any rights in the^ property 
which he was capable ol transferring. The 
transfer \vas not one of anything more than a 
right to sue and therefore without effect 
in view of the bar of S. 6 (<). 1939 

O.W.N. 241=- 1939 Oudh 122. Sale by 
guardian — Transfer by minor of the same pro- 
perties on attaining majority being a mere 
right to sue, is invalid. 34 Bom.L.R. 1512. 
Merc right to sue — Bond by guardian to Court 
under Guardians and ^\'ards Act — Breach — 
Assignment by Court to new guardian and as- 
signment by latter to ward on becoming major 
— \'alidity — Suit by ward to enforce bond is 
Maintainable. See 1938 M.W.N. 379* As to 
a case where this clause was held not to apply, 

59 I..^. 41=11 P. 266 = 36 C.W.N. 280=62 
M.L.J.287 (P.C.>. 
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Scope, — What is a right to sue depends on 
facts of each case. 192*^ S.^ t8. See also 7 P. 
584=110 T.C. 526. The income of an estate 
deposited in Bank drawable by a successful liti- 
gant docs not prooerly fall under this clause. 
4^ M.L. T. 486 = 46 M. 190. The section is not 
exhaustive. All contracts capable of specific 
performance are assignable. 19 M.L.T. 329 = 
33 T.O. 696. Tbe obiect of the clause is to 
prevent trafficking in litigation. 3 B. 402 ; 12 
B. 55t. See also 1925 O. 299. Where a person 
transferred certain properties and all his interest 
in certain suits relating to tlie same» it was held 
that the transferee could maintain a suit to 
recover me^ne profits and that the same was 
not prohibited bv S. 6 (e). 33 ^ C.W.N. 614. 

Under S. 6 (e) the prohibition is against the 
transfer of a mere right to sue. The word 
*mere‘ implies that the transferee acquires no 
interest in the subiect of transfer other than the 
right to sue. Where the party purchased a tank 
along with a covenant agains*^ misfeasance, it 
Was held that what w.as puchased was not a 
mere right to sue but a property. 10 Pat.I-..T. 
191 = 1920 P. 245. So also where a manager 
alienates the ioint family proper y for himself 
and his minor brother, the latter has an interest 
in the property which he is capable of transfer^ 
ing, and hence an alienee from him is entitled 
to sue. le^t T.C. 1043 = 36 Bom.L.R. 47 +='t 934 
B. 23^. What can be assigned is property or 
right which can be regarded as property capable 
of being assigned. The right to recover a sh.ire 
of village profits is not a contractual or per- 
sonal right but a right which arises from owner- 
ship of property or ownership of land is 

ancillarv to the right of property. What- 
ever doubt there might be as regards the ^sign- 
ment of a mere right to recover past profits no 
question can arise, when the right is assigned 
as incidental to the proprietary share itselt 
which is transferred. Such a transferee is en- 
titled to sue for rendition of accounts of the 
village profits. 19 12 N.T-.J. 30- 

What ari*: transfkraulk. — The right to 
recover moneys found due on taking accounts is 
transferable. 42 T.C. 390 ; 1024 S. 72: 32 Bom. 

L. R. 894^ 1930 B. 409 ; 1926 M. 4*7 = 30 M- 

L j. .*> 4 ^ Where at the time of the assignment, a 
liquidated amount had become due to the assig- 
nors of the plaintiff, the assignment of a right 
to recover his debt is rnorc th«^n a mcr^ rit?nt to 
sue for accounts, and it does not therefore offend 
the provisions of S. 6 (e). ^7 M. 1074 = 1934 

M. 461=67 M.L.T* The mere fart that a 

calculation will have to be made before deter- 
mining the exact amount docs not make that 
amount any the less a debt due to the assig- 
nors validly assignable in law. 57 M. 1074. .\ right 
to niesni’ profits under a decree is assignable. 20 

I.C. 685 -18C.W.N. 43^; 44 NT- 339 = 4 ^ NI. 
L. L jot; also I Pat. T^.J. 427 = 37 I.C. 99O: «*3 

I.C. 767=1929 A. 63. Rut see 125 I.C. 468 = 
lO'^o .\. 593. A right to take accounts and to 
recover such sums as may be found due is 
not assignable, being a mere right to sue with- 
in the meaning of S. 6. Cl. feL and the assig- 
nee is tlierefore not entitle<’l to maintain a 
suit for such a purpose. See 1937 T.-ah.Q34. 
An agent has a right to claim an indemnity 


from his principal after rendering an account 
and not before. Consequently, a right to in- 
demnity before rendering an account is a mere 
right to sue and cannot be assigned. 62 C. 
510=39 G.W.N. 606. A right of contribution, 43 
M.L.J. 129=1922 "M. 397; a right of reconvey- 
ance of land 1921 M.W.N. 519. A claim to re- 
cover arrears ojf rent by purchaser of the whole 
estate is valid, as the purchase is not a bare 
right to sue but the estate together with that 
right. 91 I.C. 474. .See g/jo 1935 A. 342=1935 
A.L.J. 348 . Right to recover unpaid purchase mo- 
ney. 27 N.L.R. 288=1931 N. 89. iS’ee also 1942 
Mad 209 = (1941) 2 M.L.J. 695 (Right to re- 
cover purchase money when sale is set aside as 
vendor had no title to property sold); an eAre- 
cutory contract',, 31 I C. 604=18 M.L.T. 483; a 
right to recover from the transferor’s agent 
moneys not brought to account fraudulently. 
18 I.C. 138=24 M.L.J. 313; a share to arrears 
of profit^ of an estate. 60 I.C. 690 = 23 O.C. 384; 
47 I.C. 634; 1925 A. 765 (see contra 89 I.C. 
827). Right of a co-sharer to recover from 
Inmbardar his share of profits. 1926 M. 396 = 97 
I.C. 1O9; 145 I.C. 228=1933 M. 710. See also 
I. L.R. fi9|.o) Nag. 37 = 1939 Nag. 97. Trans- 
fer of a debt due by a debtor is not transfer of 
a mere right to sue. 1926 M. 417=50 M.L.J. 
54, See also 149 I.C. 529=11 O.W.N. 691 = 
1934 O 240. But the assignee of a debt so far 
as the claim to interest due before the date of 
assignment is conveyed purchases a mere right 
to sue which is not transferable. 1934 Oudh 
240. A non-permanent tenure created after the 
passing of the T.P..'\ct and before the B.T.Act 
was passed is transferable. 1927 C. 220=103 
I.C. 202. Sale by O..A. of properties in the 
possession of alirucc> from the insolvent is 
nothing more tlian a sale of right to litigate. 
1927 P.G. 253 = 54 M.L.J. 80 (P.C.). Transfer 
by a beneficiary of his rights under a settlement 
is not a mere right tf» sue. 5 R. 145= 1927 R. 
165. A right of maintenance in a definite sum 
of money cannot be mere right to sue. It may 
not be attachable in advance under S. 60 (i) 
(n), C.P.Codc, but that is not su.fficient to bring 
it within S. 6 (e), T.P..\ct, for It will, in case 

of a breach, support a suit for a debt and 
not for damages. 1936 P.W.N. 395=1936 Pat. 
527. See also 1939 Pat. 506; >938 Gal. 405. 

Sale of goods sent by Railway which had not 
reached its destination and about which in- 
vestigation was proceeding, is not a transfer of 
a mere right to sue and lienee such a sale is 
not illegal. ig^t .A.M.L J. 35. 

Cases where rur. Cl..\use arpi.ies. — A 
claim to recover an ascriTained amount is an 
actionable claim and can be validly transferred, 
but a claim for unliquidated, damages for 
breach of contract, after tlic breach is not an 
“actionable claim” within the meaning of S. 3 
and cannot be transferred because of cl. (e) 
ofS. 6. 1933 A.I/.J. 1009=1933 A. G42. A 

claim for damages for hre.ich of contract after 
breach cannot he transfern-d. 86 I.C. 960 = 
1925 L. 54O; 106 P.R. 1914 = 27 I.C. 115; 36 C. 
345=13 C.W.N. 384; 1935 N. 135; 1935 N. 2; 
36 C. 345; 22 M.L.J. 207; 38 \I. 138; 122 I.C. 
264=1930 N. 22; al o 1925 M. 62=47 M.L.J. 
435; 47 8.719=1923 B. 403; 4 O.L.J. 425 = 41 
T.C. 436; 1935 N. 2. An executory contract 
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(/) A public office cannot be transferred, nor can the salary of a puboif 
officer, whether before or after it has become payable. 

(g) Stipends allowed to military, ^[naval], ^[air force] and civil pensioners 
of *[the Crown] and political pensions cannot be transferred. 

(h) No transfer can be made (i) in so far as it is opposed to the nature 
of the interest affected thereby, or (2) *[for an unlawful object or consideration 


LEG, REF. 

* Inserted by Act XXXV of 1934. <■ 

* The words “air force*' were added by th 
Repealing and Amending Act X of 1927. 

* Substituted for ‘Government* by Govern- 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 

* The words “for an illegal purpose** were 
omitted and these wor ds were inserted Instead 
by S 3 (ii) of Act II of 1900. 

NOTES. 

for the future sale of immovable property is 
however not a mere right to sue, although a 
right to sue is involved in it on breach of its 
conditions. Where, however, at the time of the 
execution of the assignment deed by the vendee, 
the assignor is aware that the contract was in- 
capable of execution, what he assigns is not an 
executory contract but a claim in respect of 
compensation for a breach thereof and hence 
more right to sue. 1934 N. 268; also a claim for 
past metne Profits. 38 M. 308=25 M.L.J. 410. 
See contra 103 I.C. 678 (2)]; right to sue for 
damages for wrongful attachment of movable property 

5 A. 207. A mortgagor assigning his equity 

of redemption cannot transfer his right to 
unascertained excess of alleged profits. 1926 
N. 350=96 I.C. 339. right to sue for recevery 
of debt cannot be purchased. 17 A.L..J. 837 - 

See also Cal. 510=1938 Gal. 377^ (Right 
of commission agent to sue for commission cou- 
pled with the obligation to render accounts). 
Where a person who has purchased a car on 
instalments sells it to another on payment of 
full price but dispossesses his vendee, the latter 
has only a personal right against the former. 
Such a right is a mere right to sue within S. 

6 (e) and hence cannot be transferred. 30 N. 
L.R. 213=1934 N. 78- Where a mortgagor 
left a portion of mortgage-money with the 
niortc^aejee to be taken later on, htld y the right 
to recover such amount is a mere right to sue 
and cannot be transferred. 7 O.W.N. 12 = 
1930 O. 88. Mortgagor and mortgagee — 
Amount lefi with mortgagee to pay creditor 
of mortgagor in respect of claim in pending suit 
— Creditor getting decree for lesser sum and 
balance left with mortgagee — Right tq recover 
balance from mortgagor — Assignment of right 
— Held, that the right transferred was not a 
mere right to sue within the meaning of S. 6 
(e), but an actionable claim falling under S. 130 
and the assignee was entitled to sue and re- 
cover on the basis of assignment. T937 A.L. J. 
518=1937 All. 470. S. 6 (e) is confined in its 
operation to the transfer of a mere right to sue. 
Where a vendee was directed by the sale deed 
to pay part of the consideration to a creditor 
of the vendor, the relation between the vendor 
and vendee is that of a debtor and creditor 
and the money left in the hands of the ven- 
dee is a debt which could be transferred. 


The right to recover this is an actionable 
claim as defined in S. 3. 1938 A.L.J. 851 = 
I 938 All- 544. Where the mortgagor com- 
pletes his part of the contract by executing a 
usufructuary mortgage and by putting the 
mortgage in possession and the mortgagee fails 
to discharge the consideration, the mortgagor 
has a transferable claim and his assignee is en- 
titled to sue the mortgagee for the amount. 
(1931 A. 95. Foil.) 162 I.C. 698= 1936 L. 196. 
Right to indemnity is not transferable. 62 C. 
510 = 39 C.W.N. fio6. 

Clause (J). — Right to a public office is not 
transferable. 6 O.L.J. 157=51 I.C. 86; so 
also a right to receive gifts from worshippers: 
51 I.C. 86; also the right to offerings in a 
Hindu temple. 37 I.C. 960 (P.). The right to 
recover a sum of money agreed to be paid to 
the plaintiff and charged upon particular land 
with the object that certain religious ceremonies 
should be performed by him is transferable, 
where it is found that the performance of the 
worship is not a condition precedent to his 
claim. 34 Bom. L.R. 198. The transfer of the 
rights of mutwalli is invalid. 47 I.C- 117 = 22 C. 
W.N. 996: 8 C. 372; 23 C. 645; 12 L.W. 590= 
1931 L. 379; so also office of the Dharmakarta of 
a temple. 15 M. 419; or of archaka of a Hindu 
temple: 7 M.H.C. 32; 4 M. 391; i C.W.N. 493; 
14 W.R. 239; W.R. 266; 43 C. 28; 59 I.C. 
86; 45 M. 620=1922 M. 197; or of skebait or 
mutwalli of a muhummadan mosaue: 23 C. 
645: 22 C.W.N. 996; 8 C. 732; 7 W.R. 226; 
also mirasi office: 16 M. 146. As to transfer 
of a religious office, see also 47 B- 529 where 
the authorities are fully discussed. Transfer of 
office of Karnam is not valid. 20 M. 145; so 
also that of ckoivkidar. 31 C. 1021. Public 
servant getting salary below attachable limit-— 
Agreement with creditor for attachment and 
deduction of part every month not legal. See 
43 Bom. L.R. 758=I.L.R. (1941) Bom. 415 = 

19 ti Bom. 389. 

Ci.AUSE (g). — The word ''pension** implies 
periodical pavmenis of money by Government 
to the pensioner. 51 I. A. 215 = 35 C.W.N. 791 
= 1931 P.C. 160 fP.C.). Agreement to transfer 
political pension is void. 1927 M. 604=50 M. 

71 1 = 52 M.L.J. 622. A bonus or grant is not a 
pension and is transferable. 5 M. 272: so also 
grant of land once for all in lieu of pension. 

29 B. 480; 30 M. 153; 32 A. 108; 28 K. 104; 
so also Z'^mindari grant for past service to 
Government is not a pension under this sub- 
clause. 26 A. 6t6. 

Clause (A). — See also Contract Act, S. 23 and 
notes thereunder. 

Cl. (A) (2) (would be inapplicable where the 
object of the consideration for the transfer is 
itself not unlawful but the transfer mav be 
inefiTectivc on some other ground. J22 I-C. 
872 = 1930 A. I (F.B.). Where a grant prohibit* 
transfer to a person not holding a certificate, a 
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within the ineaning of section 23 of the Indian Contract Act, 1872], or (3) to 
a person legally disqualified to be transferee. 

Nothing in this section shall be deemed to authorize a tenant having 
an untransferable right of occupancy, the farmer of an estate in respect of which 
default has been made in paying revenue, or the lessee of an estate under the manage- 
ment of a Court of Wards, to assign his interest as such tenant, farmer or lessee.] 

7. Every person competent to contract and entitled to transferable property, 

„ ^ or authorized to dispose of transferable property not 

tranlfc?."'’’ to competent to transfer such property either 

wholly or in part, and either absolutely or conditionally, 
in the circumstances, to the c.xtent and in the manner allowed and prescribed 
by any law for the time being in force. 

8. Unless a different intention is expressed or necessarily implied, a transfer 

Operation of transfer. property passes fortlm ith to the transferee all the 

interest which the transferor is then capable of passing 
in the property, and m the legal incidents thereof. 


LEG. REF. 

* Cl, (t) was added by Act III of 1885, S. .p 

NOl’ES. 

person not holding such a certificate is not 
legally disqualified to be a transferee. 1928 R. 
136=6 R. 423=111 I.C. 105. If the consider- 
ation or object of passing a sale-deed be im- 
moral, t.e., past or future co-habitation, the 
transfer would be void under S. 6 (A), T.P.Act, 
read with S. 23 of the Contract Act, 35 Bom. 
L.R. 345=1933 B. 2og. A settlor cannot re- 
cover back property transferred for an immoral 
consideration, it it has already been adiievcd. 
44 M. 329 = 39 M.L.J. 525- Inarn grant bur- 
dened with temple service by family of grantee 
with hereditary rigltt — Usufructuary mortgage of 
the same, if void. 1940 M.VV.N. 404. 

Cl Ausc (i ). — The relinquishment bv a tenant 
of his agricultural holding is a transfer which 
is prohibited by this clause. 8 0.\%'.N. 1359. 

Scope. — 15 O.C. 67=13 I-C; ^13. Vaians 
of the kind of Desaigiri Hak in Ouzarai are 
alienable. 45 B, 948-— 23 Bom. L.R. 304. A 
lease from year to year is transferable generally. 
36 I.C. 1006. But tenancies fromy^ar t'tycnr nf 
homestead lands are non-transferablc. 27 I.C\ 
500. The fact that by the same deed a trans- 
fer of both a transferable and non-trans- 
ferable right is effect'-d does lot n.ake the 
transfer of tlie former illegal. 39 A. 539 > 

A.L.J. 544; 122 I.C. 872 = 1930 A. I (F.B.). As 
to right to transfer the inttrest of aji occufninc\ 
tenant in land, see ^ A. 121; 13 A- 28; 28 C. 179, 

See. 7. — A transfer by a person wlio i. not 
the owner docs not bind the real owner. 1923 
A. 563. A man has i\o right to deal witfi 
property which is not his own and unless he 
can show some right to deal with it, cither 
as agent or guardian of the owner or trustee or 
the like, any transfer which he purports to 
make cannot bind the lawful owner. 1923 A. 

563 = 77 705- 

'‘Competent to contract .\ni> entitlel* io 
TRANSFER PROPERTY.” —A miuor canuot trans- 
fer property. 33 G. 559 (P.C.). .\ leas^- by a 

minor is void; it is incapable of ratification 
express or implied by the acccpiatice of rent 
by the lessor on attaining majority. 130 I.C. 


59 ^“ * 93 * B. 178. When he represents him- 
self to be a major and if he has practiced 
fraud operating to deceive, he will be estopped 
from questioning the transfer. 20 B. 326. A 
transfer to a minor is valid. 40 M. 308 = 31 
575 (I'-B.); so also to a person who is 
not of a sound mind {see Contract Act, S. 11). 
44 A. 748=1922 A, 449; also to other persons 
who arc legally disqualihcd (as) a person 
whose property is under the Court of Wards, 
and other disqualthed proprietors under special 
Acts (as) the Chota Nagpur Encumbered 
Estates Act (1876). 17 C. 223. See also 30 A. 

A. 38; 17 C.P.L.R. 13. 

Authorized to dispose of property not 
HIS own” (as) Guardians under the Guardians 
and Wards Ace; Agents (sec 1923 A. 563); Trus- 
tees under the Trusts Act and the Trustees and 
Mortgagees Powers Act; executors and Ad-.ninis- 
tratorn under ihe .Succession .‘\ci; the Admints- 
tnitor-'.eneral under the Administraitor-Generals 
Act; ihc Ojfficial T^rustee; Manafier of a lunatic's 
estate; and manager of a joint Hindu family; as 
to Manager of Malabar Tarwad, see 39 M.L.J. 590. 
Lease on behalf of minor by his de facto cuar- 
dians, IS not initially void. 1930 L. 772. But 
see 1931 M. 147-^5^ M.L.J. 941, holding that 
a lease by a minor is void and the fact that 
It IS executed by the lessee in favour of the 
itiinoT lessor nnd not by the lessor does not 
Cure Its inval idity. 

Sec. 8. — t he object of S 8. is to stabilise 
title and remove from the region of pure spe- 
culation what passed in the mind of the 
transfcior or the transferee at the date of the 
transfer. Per Muker/i, J.~\Whcn S. 8 speaks of 
transfer of property, it speaks of transfer ol 
soine property which may be tangible or intan- 
gible but not more tide. But when it speaks 
of interest it includes title large or small 27 
A.L.J. 620=116 I.C. 1 = 1929 A. 465 (F.B.). 
o* o js not a canon ol construction but a rule 
relating to the elFcct of a pfiant. ^1919 M.VV. 

35 ;} — 52 I,C. 239. As far as po siblc, deed 
ol ^rant ouylit to be construed strictly against 
the grantor. So a mortgage by a person ol his 
rights in the mortgaged property would in the 
absence of express reservation include all inte- 
rests of whatever kind possessed by him in the 
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NOTES. 

land. i8 C.L.J. 48=17 I.C. 494. See also 
1923 N. 130; 1937 N. 205. As to what are 

^*legal incidenU" of property, see 5 A. 324. The 
section applies to negotiable instruments. 38 I. 
G. 339 = 32 M.L.J, 354. The section has no 
application to execution sales. 39 M. 283=17 
M-L.J. 57. See al\o 45 M.L.J. 385=1924 M. 
187. But the principle laid down in the section 
may be extended to involuntary transfers. 130 T. 
G. 489=1931 A. 62. Vend r'slien for unpaid 
purchase-money in the hands of the vendee, 
when sold in execution, passes to the purchaserby 
virtue of the sale certificate along with the debt. 

1926 M. 903 = 51 M.L.J. 95. Where a person 
conveyed the land as also the past mesne pro- 
fits to the vendee and the latter did not sue for 
the profits, the right of action still continues 
with the transferor and S. 130 is not bar to it. 

1927 M. 817 = 53 M.L.J. 342. On a transfer 
of the village, all the interests of the transferor 
in the village, will pass, unless excepted. 1927 
O. 240=2 Luck, 43. See also 4 A. 381; 30 

556 (1926 O. 358, Rcl. on); 1941 O.W.N. 
820=1941 Oudh 507; 1941 O.W.N. 618=1941 
Oudh 395. On a transfer of a house, ease- 
ments annexed thereto also pass. 15 W.R. 526; 
6 W.R. 314. See also 14 C. 797. 

Transfer to Hindu Widow. — Where a gift 
deed is executed in favour of a Hindu widow 
by an adopted son, giving her immovable pro- 
perty belonging to him and in his possession, to 
be enjoyed by her perpetually and as she liked, 
tile combined operati<m of S. 122 of the Act, 
read with S. 8 which would apply to Hindus 
(after the amendment of the Act in 1929), 
would give rise to the presumption that the deed 
confers on the donee the whcrle of the estate 
which the donor is capable of transferring. Even 
in the case of a deed of gift executed before 
' 929 > before the amendment of the Act, 

there being no “rule of Hindu law’” requiring a 
transfer in favour of a woman to be treated as a 
limited transfer, or qualified transfer, the trans- 
fer by way of gift must be treated as conferring 
upon the donee the whole of the interest which 
the transferor is capable of passing at the date 
of the deed and hence the donee would 
take an absolute estate and not merely a quali- 
fied or limited estate. 39 Bom.L.R. 1217=1938 
Bom. 125 

Application of the Section. — Under S. 65, 
C.P.Code, and S. 8, T.P. Act, a purchaser in 
Court sale is entitled to the property from the 
date of sale, and not from the date of confir- 
mation thereof. 40 C. 89 (P-C.) ; 1933 

482=145 I.C. 174. TJic transfer by an executor 
may be ol not only his own interest in the estate 
but the whole estate. 42 C .'56 = 4 ^ I. A. 189 

= 27 M-l-.J. <)3 fP.C.). See a/ro 40 B- 69= 28 

l.G. 544. ‘where immovable property is mort- 
gaged, fixtures as well pass to the mortgagee. 

44 I.C. 211=22 C.^V^N. 758. As well as all 
'ithcr 1‘ights in the land possessed by the mort- 
gagor. 17 I.C. 494-= 18 C.L.J. 48. The right 
to the growing crop passes by the sale of the 
land in the absence of an express provision to 
the contrary, and in the casoof a Court-sale, the 
right to the possession of the crop accrues from 
the date of the deliveiy of possession of the 


1 


H- *9*9 58 ®. Rc** on-] 

3 G. W,N. 854 — 1934 C, 610. A purchaser at 
an auction-sale is not entitled to crops sown by 
a before the date of sale. 15 I.C. 619 

• . iioi. Trees and shrubs rooted 

in the soil will also pass as being attached to 

83 I.C. 479=1924 N. 
9 ^’ 4 N-L.R. 104. See also 24 A. 294; 13 M. 15; 
22 B. 610; also the buildings erected on the 


lland. 2 W.R. 123; 33 C. 556; 44 I-C. 21 1 . On 
a transfer of^ land, the property in the bamboo 
clusters standing on the land also passes to the 
transferee. 1932 P. 344. The enumeration of 
words Mocks, keys, bars, etc.,’ in S. 8, corres- 
ponds to fittings or permanent fixtures to the 
house. The words ‘other things provided, etc.,’ 
do not include a right of access by a staircase 
when the ownershijD of the staircase itself is 
not claimed and the right of way is not an 
easement of necessity. 1937 N. 179 = I.L.R. 
(*937) Nag. 204. The phrase ‘easements annex- 
ed thereto* in S. 8 refers to those easements 
which at and prior to the transfer were existing 
casements. It does not refer to an easement 
which first came into existence as a conse- 
quence of transfer. 1937 Nag. 179. Doors 
and windows also pass with the building, they 
having no separate existence. ii C. 164. See 
also 37 C. 815. The English law as to fixtures 
does not apply to India. Fixture does not in- 
clude machinery brought into the house for car- 
rying on business. 45 M.L.J. 385=1924 M. 
187. Test to determine what arc fixtures under 
the section laid down. See 37 C. 723 (P.C.); 
1925 R. 250. As to machinery attached 
to the soil, 14 B.L.R. 201; 4 C. 946. As to 
fixtures on the land erected for agricultural pur- 
poses (as) wells, tanlcs, etc., see 28 M. 539; 12 
M.L.J. 432 ; (1888) Bom. P.J. 125 ; 25 M. 
669. Reservation of rights cannot be in- 
ferred except from the terms of the document. 

37 I.C. 870 (C.); 35 I.C. 262. Not all ease- 
ments but only those annexed to the property 
pass with the transfer. 15 A. 270. A mokarari 
lease by Zamindar docs not pass the right to 
minerals to the tenant. 37 G. 723. See also 33 
C. 203 (P.C.). A right of way, not continuous, 
does not pass: 2 M, 46; unless express words 
of grant arc used. 7 C. 670; 14 C. 797. In 
August, 1912, one A/, a Sunni Mahomedan, 
executed a deed of sale in respect of two 
villages in favour of his mother 7 ?. He died in 
September, 1912, and R. made a wakf of both 
the villages in June, 1913. In December, 1917, 
by judgment of Court the aforesaid sale was 
declared to be void ovith the result that R took 
nothing by the sale-deed but was entitled as an 
heir of her son to one-third of the villages. 
Held, that in determining what passed by the 
deed of wakf and in order to ascertain R's 
intention in executing it, the whole transac- 
tion had to be looked at and since the sale was 
declared to be void the waktnama fell with 
it and was inoperative even to the extent of 
the third share which R had acquired as her 
son’s heir. Quaere. — Whether S. 8, T.P. Act, had 
any application to the case. 60 I.A. 116=55 
A. 83 = 64 M.L.J. 514 (P.G.). 

' Profits accrued prior to transfer. — A 
transferee cannot claim profits apart irom the 
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Such incidents include, where the %<• *-u 

t' ns", 

pm Creof'^’"' ....ch.d IP ihP =a„h, the „„v.b|p 

where the property is a house, the easements annexed thereto the rent 
thereof accruing after the transfer, and the locks, keys, bars, doors, wmdo4 and 
all other things provided lor permanent use therewith ; uoms, anct 

c where the property is a debt or other actionable claim, the securities 

therefor (except where they are also for other debts or claims not transferred to 
the transferee), but not arrears of interest accrued before the transfer • 

where the property is inoney or other property yielding income the 
interest or income thereof accruing after the transfer takes effect. ' 

g, A transfer of property may be made without writing in every caso 
Oral transfer. iTw.'''’"**"*' ^ expressly required by 

lO. Where property is transferred subject to a condition or limitation absolutely 

restraining the transferee or any person rlaimir^rr 
restrammg alie- under him from parting with or dispesmg of his interest 

in the property, the condition or limitation is void 
except in the case of a lease where the condition is for the benefit of the lessor or 


NOTES. 

property f^rior to the transfer as the legal in- 
cidents of the transferor's interest under S. 8 
include only rents and profits due afur the 
transfer. t2 L.W. 44 = 58 I.C. 383: <7/fo 6 C. 
213; 47 I.C. 158. See also 33 Bom.L.R. i58;B 
104 1.0.409 = 53 M.LJ. 342; jrr further 29 

C.W.N. 953=1926 C. 204 (as to whether pre- 
payment of rent by tenant in advance with 
an agreement by landlord not to eject the tenant 
is binding on mortgagre-purehascr). See also i 
N.L.R. 48. 

SecuRtTV PoR Debt. — 'fransfer of debt car- 
ries with it the security for sucli d'‘bt. 26 B. 
305. See also 52 I.C. 879=1919 613 

(promissory note secured by deposit of title- 

deeds). See also 44 M. 965 - 

Arrears OP Interest. — The arrears ol inte- 
rest of assigned debt must be hcKl to have been 
transferred with the debt. 8 Bui‘. L.X. 121 
27 I.C. 896. Bvt see also 27 B. 330 (interest 
not allowed on items barred bv limitation). As 
to apportionment of interest betv.'een the trans- 
feror and transferee, see S. 30, iiijiii. W lier«* 
arrears of rent arc transferred ihc intciest on 
them being a legal incident of the arrears also 
.passes to the transferee along with if. 7 I.C.. 
582 (C ). See also 30 C. 213: 27 I.C. 896=^8 
Bur.L.T. 121. Interest is only accessory to the 
principal. 27 B. 330. 

Rights ani> Coven.xnts running \\^T;I tiik 
Lanu. — A right to build a piicca siiucturc on 
the land of the Secretary of State for India is a 
ight that will run with the land. 74 I C. 369 
= 1923 Oudh 114. A covi-nant for renewal 
being a covenant running with the land, 
where a grantee of land for a term of >car.s 
transfers his interest, the right of renewal goes 
with the transfer unless there is an express or 
implied intention in the document oftjansfer 
to the contrary'. 9 L.B.R. 268 -51 I.C. 360. 

8ec8. 8 and 122 . — Scope and effect of — Gift 


by adopted son m favour of Hindu widow'— Ab- 
sence of words of limitation — Nature of estate 
conferred. -W. 39 Bom.L.R. 1^,7=, 938 Bom 

Sec. 9 .— Before the T. P. Act no written 
conveyance was necessary. 42 C. 801 = 42 1 . A 
I 28 M.L.J. 548 (P.C.). After the T.P.Act 
transfci of immovable properly cannot be effec- 

o‘her manner than that prescribed 

in a nerr' "It an admission 

name u Collector or a mutation of 

name in the Revenue Register, or delivers- 
of possession cannot operate as a tran.sfer. 21 
M. 377 -. 23 A. 175. Admission a.s to 

conveyance. 

see 120 I.C. ->93=1930 L. 9. Grant of usufruct 

Sfio-'to 'vriting. 2, O.C. 

360 .49 I.C. 406. A surrender of lease need 

^2 "t •'cgistcrcd. 46 I.C, 100 = 

23 C.L.^ 220; 19 I.C. 124; also .a surrenderor 
rclinquishnient by a ryotwari tenant of his 

holding under the Government. 13 L.W. 230 = 

AroiriVr C? °f Mut Hindu family 

so also 

• I^r usufruct of land 

to b enjoyed for life, 49 I.C. 406; a grant for 
mam enai^c by husbanri to wife 45 M 612- n 
iranslcr effected under a comprombi dk^'crce 12 
.M-L.J. 500. Wheiher registration is nece^arv 

hen" o7" « e.xecu^^in 

icu ol prior services and the donee has been 

let into possession, see 30 Born.L.R, 45,. There 

Im ? which prohibits a 

/rtmi/) arrangement from being made by oral 

agreement: this is clear from the provisions of 

9. »935 K. 3 .'i 5 - 

Sec. 10 ; Score and Applicawicity. — 9 Pat I 

sound and equitable 
principle which should be applied to the Puniab 

hough the Act ha.s no .ippli< ation in the 
Punjab. 1924 L. 647 = 78 I.C. r6. An ab- 



5056 


The Civil Court Manual, (Imperial, Acts). 


fS. 10 


NOTES. 

solute restriction in perpetuity on every sort of 
alienation for any purpose by a donee of land 
should not be recognized and enforced. 1924 
L. 674; 1935 S. 182. Restraints on alienation 
imposed by the Legislature are binding on all 
parties. 13 I.C. 163. Ste also 15 O.C. 67. 
Where a deed of transfer at first absolutely 
transfers property to another, but by a subse- 
quent clause makes the clause subject to a con- 
dition restraining the transferee from parting 
with or disposing of that interest to any person 
other than the transferor, the condition amounts 
to an absolute restriction on the right of trans- 
fer and so is void. 27 A.L.J. 515=1929 A. 
381. The word ‘‘absolutely” in S. 10 should 
be construed in a reasonable manner. Where 
under a family arrangement a Hindu father 
in the Punjab governed by the Mitakshara law 
gave some property to his son stipulating that 
in respect of a portion of it, the son should not 
make any transfer during his father’s lifetime. 
Held^ that the condition which was sought to 
be imposed was not absolute, as it extended 
only to the lifetime of the father after which the 
son would be free to dispose of the property in 
any manner he liked and that, therefore it was 
binding on the son. 155 I.C. 699=1935!-. 503. 
Restraint on alienation generally or except to a 
particular person or a special class is void. 27 
O.C. 350=1925 O. 125. Gift subject to con- 
dition that alienation should be with the 
donor’s consent if valid. 7 R. 306. See also 64 I. 
C. 408; 63 I.C. 196; 1929 A. 381; 1939 

All. 221. A provision in partition deed, by 
which properties are allotted ^ absolutely^ to 
the respective sharecs. prohibiting alienation, 
including morigagc, of the properties allotted 
in absolute interest to each sharer, except with 
the consent of the other share, is repugnant 
and is therefore invalid. 154 I.C. 587 = 40 L. 
W. 908=1935 M. 33. Where in a partition 
deed between the father and his son.s in a 
Hindu family it is provided that certain houses 
(which had been used as the family residence) 
should be held by tlie members of the family 
as tenants in common, that no member should 
have the right to dispose of his share to a 
stranger, that if any of the sons chose not to 
live in the houses mentioned, “he shall not be 
at liberty in any manner to let or lease, etc., 
his undivided share to a stranger to the family 
but shall do so only to any of his brothers or 
his heirs for a sum not exceeding Rs. x,ooo’ 
and it is found that the price of Rs. 1,000 fixed 
is far below the real price of the share and that 
there is no corresponding obligation on the part 
of the other members to buy the share of the 
member wishing to sell, the restriction against 
the alienation is void. The estate created is a 
tenancy in common, and the restriction agains 
alienation amounts to an absolute restraint on 
alienation within the meaning of b. 10, 1.^. 
Act, anti therefore must be disregarded as void; 
the sons take the property as tenants in common 
without fetter. I.L.R. f^i 939 ) *939 

Mad. 769 =(i939) 2 M-L.J. 345 

dition directing the enjoyment of the usufruct 
of a gifted property by a third person for Jilc 
is valid. i i I.C. 702. See contra 9 1 . 0 . 95* — *3 
Bom.L.R. 141- A general restriction on assign- 


ment does not apply to an assignment by oper- 
ation. of law taking effect in inoitum, as a sale 
under an execution. 1924 N. 222; or a sale 
under the provisions of the insolvency law, 78 
I.C. 802=1925 G. 471; or other involuntary 
alienations, {Ibid.)', or compulsory sale by credi- 
tors. 17 C.W.N. 662=17 ^ 284. Where a rom- 

promise decree said that a party thereto and 
his heirs shall have no power to alienate or 
encumber the property by gift, mortgage or sale, 
heldy that there was no provision in the compro- 
mise restraining sale in execution of a decree 
and there was nothing to prevent the property 
from being attached and sold. 99 I.C. 972 = 
1926 S. 143 (i). See also 1924 L. 729; 3 A.L.J. 
621; 25 O.C. 189=1922 O. 236; 47 B. 597; 
24 Bom.L.R. 449= 1922 B. 84. A compromise 
in a suit provided that B was to hold a certain 
property for his life and had no right to transfer 
it except for necessity and if his other property 
proved insufficient. There was also a provi- 
sion that if B died without leaving any heirs 
of his body or legal widow, then the plaintiff 
would become owner and the other heirs of B 
would have no right to succeed. Heldy (1) 
that it was the principle of English law that 
where an estate was created for life, for a man 
and afterwards to the heirs of his body then 
that would give him an absolute estate, and 
that there was nothing in the T. P. Act, which 
recognised that there could be any remainder 
left over after the creation of such an estate, 
and that, therefore, the estate which the com- 
promise purported to set up was not an estate 
in which the plaintiff could claim to have any 
interest to restrain alienation; (2) and that 
the restraint on alienation by B would fail as it 
offended against S. 10 and amounted to an ab- 
solute restraint. 1937 A.L.J. 84= 1937 A. 235 
= 168 I.C. 142. 

Applicability to Cases under Ma,homedan 
Law. — S. 10 does not apply to cases under 
the Mahomedan Law nor does it apply to 
family settlements which are not transfers. 
Where the Act itself is inapplicable the Court 
cannot apply the principles underlying the Act 
except in so far as they are general principles 

of law. 6 O.W.N. 169=19290. 193- 

Gift under Mahomedan Law. — Where_ a 
gift is made subject to a condition restraining 
transfer, the condition is invalid and the dcmec 
takes an absolute estate under the Mahomedan 
law. 20 A.L.J. 466 = 44 A. 633= 1^922 A. 205. 
See also 85 I.C. 945= *925 997 » 6 dLH.C.IL 

248. By an ante-nuptial agreement, the husband 
gave certain immovable properties to the wife 
as malik mustaqil {i.e.y as permanent proprietor), 
but with the condition superaddea that she 
“shall not have power to transfer this property 
to a stranger; but the ownership thereof as 
family property shall devolve on her legal heirs, 
from generation to generation”. Held, that on 
the construction of the document, the wife took 
only a life-estate and that the partial restriction 
imposed by it against alienations outside the 
family was not void for repugnancy. 7 Luck. 257 
= 59 I. A. 236=1932 P.C. 158=63 M.L.J. 180 
(P.G.). 

Malab^vr Law. — Section applies to proper- 
ties allotted to Tavazhis in a Malabar Tarwad 
and restraint on their alienation is void. 86 I. 
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those claiming under him ; Provided tliai property may be transferred to or for the 
^nefit of a woman (not being a Hindu Muhammadan or Buddhist), so that she 
shall not have po\^r during her marriage to transfer or charge the same or her 
beneficial interest therein. 


1 I 


Where, on a transfer of property, an interest therein is created aiisolutely 

Restriction repugnant to "I P^^-soii, but the terms of the transfer 

interest created. direct tlmt siicii interest shall be applied oi' enjoyed 

by him in a particular manner, he shall be entitled to 
receive and dispose of such interest as if there were no such direction. 


NOTES. 

G. 443 = 21 L. VV. 362=1925 M. 624. Condi- 
tions in gifts under Afalabar Law. Set q i I. W. 
362 = 1925 M. 624. 

Hindu Law. — There is no rule of Hindu 
Law. that alienatiens may be prevented in 
the case of grants for maintenance and under 
S. 10 of the Act a restraint on alienation in 
the case of such grants is void. 38 M. 867 = 
29 M.L.J. 617. See also 6 M.H.C.R. 248. A 
life interest is just as much preperty as an ab- 
solute interest and any condition absolutely 
restraining the transferee of property for life in 
lieu of maintenance from disposing of that 
property is void. 29 I.C. 251 (C). 

Restraint on Actenation in Mortgage deeds. 
— Restraint upon alienation in mortgage bonds 
does not prevent alienation subject to mort- 
gagee’s rights. 40 I.G 865 (C.). 

Restraint o.v Alienatjon i.n Sale deeds. — 
Where a deed of .sale absolutely transferred 
property to another but by an agreement to 
recover forming part of the same transaction, 
the purchaser wa.s restrained from alienating 
the same, the restriction on alienation is void, 
under the principle of S. 10, although tlie Act 
itself was not in force at the time of the con- 
tract, 33 Bom.L.R. 1296=1931 B. 578. 

Cases of Lease. — There may be a restraint 
on alienation in a lease-deed which is fur the 
bcneflc of the lessor. See 6 M. 159; 7 B. 256; 
34 C. 516; 28 I.C. 904. A stipulation in a tlar- 
patni lease restraining the creation of a subor- 
dinate right is valid. .}5 C. 940 = 46 I.C. 129. 

A condition in a lease-deed for pre-emption 
and pre-surrender is \ alid under S. 10 and can 
be enforced against transferee with notice. 9 \f 
L.T. 484 = 9 I.C. 171. Condition that ihc 
lessee should not transfer the leased property, 
without a letter from the lessor, is not void. 

36 C. 745 - to .p) = 2 I.C. .}.l6. See 

also 6 M. 1.59; 34 I.C. .51b; 17 C. 826. In a 
lease a covenant against alienation is v'oid unics.s 
it is coupled with a right of re-entry. 10 I.C. 
489=14 C.L..I. 614; 10 I.C. 374 *= *4 C' b. J. 
585. See also i Pat.L.J. 1=33 I.Cb 408; 12 

C.L..J. 126 = 6 I.C. 685. Coi-rtiartt in lease Tun- 

ing uil/i the Vnvl — Liability of transferee. See 

37 C.L.J. 538= 1923 C. 679. Condition against 
transferability in perpetual lease is not illegal 
or void. 194-J 0 ..\. 168-= 1942 O.W.N. 225. 

Partition. — .\n agreement not to partition is 
enforceable though this would not restrain 
alienation. 29 NI.L.J. 214 = 29 I.C. 549. \ cn- 
dccs or their assigns restrained from claiming 
partition of share purchased for all time — Court 
cannot enforce the condition. 1929 L. 648. 

“Absolutely”. — A restraint on alienation 
for an uncertain time or of indefinite duration 

C.CM ,— 633 


is invalid 25 O.C. 189=19220.235. 
also 25 I C. 743. Partial restraint on aliena- 
nation qualified as to time, place etc,, may 
be valid and binding. 11 I.G. 301 = 14 CL I 
303. See also 45 C. 940. The vendee of a 
house covenanted to live in the house himself 
not to sell It piecemeal and if he wanted to sell 
It to give the option of first refusal to the ven- 

® certain fixed price. 
l-ietd, the covenant was not void for remoteness 
or as a restraint on alienation. 80 1.0.962 = 
17 S.L.R. I. A condition against transfer /o a 
itranger by way of mortgage, sale or transfer 
otherwise would be invalid. 46 G 162 
also ^7 O.C. 330 = 80 I.C. 9,8=1925 O. 12V 
64 I.C. 408—19 A.L..J. 848; 1929 A. 381=27 

*935 A.L.J.4,o=i935 A. 493. a 

n compulso^. sale. 

17 C.VV.N. 662=16 C.L. I. 354. A gif with 
a condition precedent attached thereto, fails when 
the condition is not fulfilled. 11 I.C. 624 fC ^ 

Secs. 10 and 126 : If reconcil.abce. — Where 
by a deed of gift the donor removes himself 
from proprietary possession of properly and 
puls the donee m possession, he confers full 
proprietary title upon the donee in respect of 
the property transferred. Where the donor 
reserves to himself and his hcii-s the power to 
I evoke the gift m case of alienation by the 
donee »t »s a con^tiun repugnant to the estate 
created by him. Though under S. 126 of the 
Art Che donor is permitted to impose a con- 
dition and entitling him to revoke the gift yet 
It could be only a condition and subject to* the 
law of conditions in regard to the transfer of 
property contained m Ch. II of the T P Act 
As such, if it restricts the donee’s right of aliei 
nation it is invalid by reason of S. 10 of the T 
P. Art. There is no difficulty in reconciling Ss! 

10 and 12G of the .Art. S. 10 embodies the 
general principle and it applies to all transfer 
including gifts .S. 126 of the T.P.Act, could 
not be contended to be an absolute exception 

77="93"XlL h'^; a'l.J. 

Sec.il. Change i.n the present Section 
AND Reason for the Change.— “Ss. ii and 

40 of the .Act refer to affirmative and negative 
covenants m a translcr. S. n n^fers to rights 
as between a transferor and transferee, while S 
40 relates to the rights of third parties againsi 
transferees. The tvords ‘to compel it.s Enjoy- 
ment. used in the second paragiapli ofS. 1, 
and m the first paragraph of S. .^o, indicate 
that affirmative covenants for the beneficial 
eiMo^^ent of one piece of the property of 
which the other piece has been transferred can 
in ^1 cas« be enforced. This paragraph seems 
to have been ba.s< d on the observations of Lord 
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^[Where any such direction has been niade in respect of one piece of im- 
movable property for the purpose of securing the beneficial enjoyment of another 
piece of such property, nothing in this section shall be deemed to affect any right 
which the transferor may have to enforce such direction or any remedy which 
he may have in respect of a breach thereof.] 

12. Where property is transfened subject to a condition or limitation making 


LEG. REF. 

^ Second paragraph subsUtuted by Act XX 
of 1929 . S. 8. 


NOTES. 

Cottenham in 2 Ph. 774, a case decided in 
1848. But in later English decisions, such as 
6 Q,.B.D. 403, the observations in Tulk’s case 
Were not approved, and it is now settled that 
except in certain special cases affirmative co- 
venants cannot be specifically enforced. Thus, 
in (1885) 29 Ch. r>. 750, a covenant to spend 
money on the land was held as not binding on 
the purchaser of the land, although he had 
notice of the same. Indian Courts have followed 
the same principle. 27 Bom.L.R. 73. We pro- 
pose that the second paragraph of S. 1 1 and the 
first paragraph of S. 40 should be so amended 
as to make it clear that, although an affir- 
mative covenant is not by itself invalid as 
between a transferor and transferee (S. ii), 
negative or restrictive covenants only can be 
specifically enforced against a third person (S. 
40 )”. — {Statement of Objects and Reasons.) 

Case-law. — The principle of this section ap- 
plies as much to mortgages and leases as to gifts 
or sale. 8 A. 452. See also 24 C. 44. Such 
absolute restraints even in decrees of Settlement 
Courts arc not given effect to. 25 I.C. 743. 
In a transfer where a condition may be given 
effect to without interfering with its immediate 
completeness, the comlition is valid. 45 I.C. 307. 
Obligation arising out of restrictive covenant 
may be enforced against transferee with notice. 
1929 P. 349 - Tfie principle of this section is 
recognized in Hindu as well as Mahomedan 
Law. 4 Bom. L.R. 555 (Hindu Law); 9 A.L.J. 
798; 27 C.L.J. 512 (Mahomedan Law). Where 
an absolute estate is conferred on the grantee, a 
condition requiring the grantee to reside ® 
particular place is of no binding effect. 58 I. A. 

270 = 61 501=35 C.W.N. 903 (P-C.). 

A partial restraint on alienation also is void as 
repugnant to the absolute estate created. 61 
M:l 1 . 501 (P.C.). Where a grant which con- 
ferred an absolute estate on the grantee con- 
tained a condition that the property should not 
in anv case pass to the heirs of the daughters 
of the grantee, held, it was an attempt to alter 
the legal course of succession to an ab.^olute 
estate and was therefore void. 61 M.L.J. 501 

^^iSrtition .Agrel.ments. — An agreement 

among members of a joint family that they are 
only to enjoy the income does not estop them 
from claiming a partition. 27 I.C. 3. ^ 

6 G. 106; I C. 104; 28 A. 185; 3* A. 3 (light of 
a co-sharer for partition is an inseparable 
incident of co-ownership; and an 
a-; ir.st partition is absolutely void); 7 «• 53 «- 
A^partifion agreement that in the event of one 
of the brothers dying issueless, his share is to go 


to the others is not void. 29 M.L.J. 214=29 
I.C. 549. The rule laid down in S. 1 1 em- 
bodies principles of universal application which 
are not peculiar to those provinces only in which 
that statute is in force. Against parties not 
actually covenanting, such as the descendants 
or assigns of original contracting parties, a 
restriction against partition is void and un- 
enforceable though it may be competent to the 
original parties to agreement to contract them- 
selves out of their right to partition for their 
lifetime . — (Per Tekchand, J.). 1929 L, 648. 

Gifts. — Where in an absolute gift of a house 
the donee was not to abandon the house and 
go to another place, the restriction was void. 
56 I.C. 364=44 B. 304. In Mahomedan Law 
a gift is valid though an invalid condition is 
attached to it. 22 C.W.N. 512 = 27 C.L.J. 502, 
Conditions imposed in a sale of a site of certain 
shops restricting the making of alterations in the 
shops by the vendee are void being in contraven- 
tion of the provisions of S. 1 1. 40 P.L.R. 209= 
1938 L. 479. While the Court construing a 
document must examine the entire instrument 
in order to see what its effect is, t!ie examina- 
tion must be carried out in the light of S. if, 
T. P. Act, wlien the instrument is one trans- 
ferring immovable property. If the examination 
discloses that the transferor has used words 
creating an absolute interest, those words must 
be given effect to, notwitlislanding that later 
words arc used which restrict the right of full 

ownership. 49 L.W. 59 * = *939 M. 509 =(* 939 ) 

1 M.L.J. 579. Where a portion of the arrears 
of maintenance due under a decree providing 
for payment of a certain amount every month 
and c arging immovable properties for payment 
of the said amount is transferred by the holder 
of the decree in favour of another, the trans- 
feror is entitled to safeguard his rights in regard 
to the realisation of the rest of the arrears still 
due to him, and to stipulate that the assignee 
sliould not have the right to bring the charged 
property to sale. Such a restriction can be 
validly imposed, and would be covered by the 
proviso to S. II. 49 L.W. 172=1 939 _ M. 431. 
Absolute sale of land — Deed containing a 
stipulation that the vendee should pay the 
vendor and his heirs a certain amount as rent 
non-enforceability of the term. 13 Luck. 662 = 
193R O. 1 7= 1 937 O.W.N. 1138. 

Sec. 12 . — There is nothing contrary to the 
provisions of S. 12 in the rules of the Bombay 
N. S. and S. B. Association providing that, as 
and upon the declaration of default, the default- 
ing member’s right and interest in the Associa- 
tion (whether in respect of his card of member- 
ship or otherwise) shall be extinguished and 
come to an end. 59 I. A. 318 = 56 B. 374=34 
Bom.L.R. I 178. There would be no foriciturc 
of lease for involuntary alienation, unless that 
too was specifically provided for in the lease. 7 
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Condition making' interest 
determinable on insolvency 
or attempted alienation. 


any interest therein, reserved or given to or for the 
benefit of any person, to cease on his becoming* insolvent 
or endeavouring to transfer or dispose of the same, 
such condition or limitation is void. 


Nothing in this section applies to a condition in a lease for the benefit of 
the lessor or those claiming under him. 

13 . Where, on a transfer of property, an interest therein is created for the 

benefit of a person not in existence at the date of the 
Transfer^for benefit of un- transfer, subject to a prior interest created by the same 

^ transfer, the interest created for the benefit of such 

person shall not take effect, unless it extends to the whole of the remaining interest 
of the transferor in the property. 

Illustration. 


A transfers property of which he is the owner to B, in trust for A and his intended wife suc- 
cessively for their lives, and, after the death of the survivor, for the eldest son of the intended* marriaee 
for life, and after his death for A*s second son. The interest so created for the benefit of the eldest 
son does not take cfTecti because it does not extend to the whole of A's remaining interest in 
propert>’. j 


14 . No transfer of property can operate to create an interest which is to 
^ , . , „ take effect after the lifetime of one or more persons 

Ru c agains perpe uity. living at the date of such transfer, and the minority 

of some person who shall be in existence at the expiration of that period, and to 
whom, if he attziins full age, the interest created is to belong. 


NOTES. 

B. 236. Hcrediiary, rent-free, perpetual tenan- 
cies might exist without any power of aliena- 
tion. 46 l.C. 73 = 5 O.L.J. I 4 < 5 ; 37 C.L.J. 538™ 
1923 C. 679; 12 C.L.J. 126=6 J.C. 685. Where 
one of the rules ofa Provident Fund of a com- 
pany was that in case a member transferred his 
interest in the Provident Fund during service, 
he was liable to forfeit the amount to the com- 
pany; Hfl<i, that the rule otTended against S. 12, 
and was void. 6o C. 926=37 C.AV.N. 1050--= 
1933 C. 701 . 

Sec. 13 : OiijtCT. — Bm for this rule, there 
might be a possibility upon pussibiltiy. 6 M. 
*59- person cannot change the rule of 

succession under the colour of fictitious endow- 
ment. 24 l.C. 72. On this section, s<e also 48 
I.A. 376 = 25 C.W.N. 770 (P.C.), cited under 

S' *4. , 

Sec. 14 : Scope and Applicadicitv. — .Sec- 
tion applies both to immovable and movable 
property. 20 B. 311. The rule against per 
petuitics is applicable only to future interest in 
land which may ptissibly vest beyond the legal 
limit of perpetuity. 38 C. 675=1 I-C. 62G. 
Where the settlor directed that after the death 
of the tenant for life and after making provision 
out of the trust fund for tlic payment of a 
monthly allowance to the widow for life the 
trustee was to hold the rest of the trust estate 
for the use and benefit of his son or sons to be 
made over to him or them on the attainment of 
21 years. Held, that the lan^age of the deed 
pointed to an immediate vesting of the interest 
disposed of. Heldfurthevt that if the di>posiiioii 
was not covered by S. 19 it was contingent 
and the vesting in interest being postponed to a 
period longer than that permitted under S. 14, 
it was invalid. 58 C. 768=134 l.C. 438 . A 
person cannot change the rule of succession 
un*der the colour of fictitious endowment. 1 


O.L.J. 204 — 2^ l.C. 72. .*\s to creating a series 

of life estates in favour of persons unborn, see 
6 O.W.N| 549. One S gave away property to 
/f for life, and after her death ifthere beany 
male descendants, whether born of son or 
daughter to them absolutely. If/? would have 
only daughters they were to have no power of 
transfer. In the absence of any issue whether 
male or female, living at the time of her death, 
the gifted property was not in any way to 
devolve upon her husband or his family, but it 
was to go to D, father of R. Held, that the gift 
m favour of D was dependent upon the failure 
of the prior interest in favour of the daughters 
and the result was tliat the gift in favour of £) 
also failed. (16 B. 492, Disl.) 9 Luck. 329-a 
*934 O. 35 (F.B.). A gift over on indefinite 
failure of male issue in the line of donor is void 
at its inception. 38 G. 603=15 C.W.N. 693 = 
21 M.L.J. 1119 (P.C.). .A grant executed by 
a Kajali in favour of his daughter conferred an 
absolute estate on hci* and contained a defeas- 
ance clause which provided that if the heirs of 
the grantee, that is. her sons, their male d cs- 
cendants and her daughters ceased to exist, the 
property should revert to the Rajah and Ws 

event referred to was an 
indefinite failure of the male issue of the grantee 
and the attempted gift over, was therefore void 

M.L.J. 501=35 C.W.N. 903! 
(1 .1.^.). An interest created by a document in 
lavour of a person for generation after genera- 
tion s clearly a perpetuity and as such oflends 
again'^t S. 14. 1934 A. 983. A devolution of 

property m perpetuity is not recognized by 
Hindu Law. 20 l.C. 429. See also 55 I.A. 180 = 
50 A. 375 = 54 M.L.J. 42(P.C.);'38 M. 114. 
Where at a pariition among the members of a 
joint Hindu family a charge is created in favour 
of the son of Christaiii wife of one of the mem* 
bers and it is made heritable by his widow and 
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15. If, on a transfer of property, an interest therein is created for the benefit 

of a class of persons with regard to some of whom 
Transfer to class some of such interest fails by reason of any of the rules contained 
w^m come un er sections 13 sections 13 and 14, such interest fails ^[in regard to 

those persons only and not in regard to the whole class.] 


LEG. REF. 

1 Substituted by Act XX of 1929. 

NOTES. 

children. S. 14 of the T. P. Act has no applica- 
tion. If the creation of the charge was a trans- 
fer of property; that transfer took place when the 
partition deed was executed. The charge was 
immediately created tlien and was to be inhe- 
rited by his widow and children. Even if it be 
regarded as a transfer for life to that person 
followed by a transfer to his wife and children 
the latter would obviously be alive at his death 
or within a few months thereafter. 1942 A.W. 
R (H G.) 170. The rule applies even to Mu- 
hammadans. 73 hC. 99; 26 B. 319; but not 
to a gift to a Malabar Tarwad. 39 M. 317 = 
29 M.L.J. 4B1. The mortgagor’s right of rede- 
mption is exempt from the operation of the rule 
against perpetuities. 17 G.W.N. 1053 = 21 I. 
C. 90. When the intention of the parties is to 
create a liabiliiy in perpetuity nol capable of 
being redeemed absolutely at any time, the 
transaction cannot possibly be a mortgage. An 
agreement to pay maintenance allowance to a 
person and to continue to pay to his descen- 
dants from generation to geiieraiiob making 
it a charge over properly, creates a charge and 
not a mortgage. The rule against perpetuity 
would not apply to a charge of this kind which 
does not amount to a transfer of interest within 
the meaning of Ss. 13 and 14. [rg I.C. 661 and 
42 M. 581 (P C.) Rcl. on] 1933 A. 934. 

Application or the Rule. — The test whether 
a covenant violates the rule against perpetui- 
ties one must look to all possible contingencies. 

63 I.C. 196 = 25 C.W.N. QOI-, 9 Pat L.T. 747 
==1928 P. 637 ; 1926 283. Application of 

the rule against perpetuities in the creation ot an 
annuity to daughter and to her unborn son. See 
C. 266=1923 C. 27. A covenant to grant 
land free of cost for building purposes at some 
future uncertain date is not a covenant running 
with the land and offends the rule against per- 
petuities and is not enforceable against the 

covenantor or his assignees. 48 • Pat L T 

C. 702 = 25 G.W.N. 770 (P-C.); alsor PatL.J. 

238=34 bC. 462. jiyLK AGAINST PERPETLT- 

Applicatjon or sell or 

fits . (i) To / ■ ■ merely personal 

re-convey land « ^ 

not creating '^^^d th^ 

M L J -Iso 18 M.L.T. 83 = 29 I-C. 

28 M.L.J. 47 agreement to re-convey 

435 » *935 C. 779 dor ^ certain number 

land sold to f ^ amount does 

;:ot^offend"?he'’?X. 49 M. 387=5* ^ ^.J " = 
5^1028 B. 477; 28Bom.L.R. 954 = 30 B. 566 
~ 1026 B. 497. Seealso 1934 703=67 

Gnr^ Vendor can reserve inalienable interest for 

hfmselfand his descendants reverting to 

!nThe absence of vendor's descendants ^2 LC 

32(;«i925 a. 65. See contra 92 4°* -*920 


A. 283. Transfer to vendee to take effect after 
extinction of the descendants of the vendor not 
valid. 1926 A. 283 = 92 I.C. 401. 

(2) To PRE-EMPTION CLAUSES IN SaLE-DEEDS. 
— Contract of pre-emption does not offend 
against rule against perpetuities, no transfer of 
property being effected by such a contract. 49 
A. 527 = 25 A.L.J. 289=1927 A. 170 (F.B.). 
Seealso 46 A. 333=1924 A. 400; 39 G.W.N". 
710; 9 Pat. L.T. 747=1928 P. 637; 8 P. 243= 

1 13 I.C. 106; 35 C.W.N. 150=1929 G. 263; 39 
M. 462 = 28 M.L.J. 471. See contra 24 Bom. L. 
R. 449=1922 B. 84; 64 I.C. 1001; 38 M. 114 
= 24 M.L.J. 84. The rule against perpetuities 
applies to covenant for pre-emption. . Such a 
covenant in a deed of exchange made binding 
upon the heirs and legal representatives of a 
party offends the rule against perpetuities and 
is not enforceable in law. 46 G.W.N. 147. When 
no time is fixed for the performance of an 
agreement to convey, a contract for pre-emption 
cannot be enforced against the heirs of the co- 
venantor, as being obnoxious to the rule against 
perpetuities. 33 M. 114=24 M.L.J. 84. 

(3) Leases. — A clause entitling ‘the lessor to 
terminate the lease at any time contained in 
a lease which is described as permanant, does 
not offend against the rule. 40 M.L.J. 463 = 
1925 M. 732, See also 98 I.C. 46=1927 C. 41; 
18 M.L.T. 83 = 29 I.C. 435 - A covenant for 
renewal in a mining lease docs not offend the 
rule against perpetuity. I2 L.W. 670 = 60. I.C. 
591. See a/so 44 M. 230. A clause m a lease 
providing that the lease should be forfeited 
in certain circumstances is not against the rule 
of perpetuities. 7 I.C. 346 (G). A covenant to 
renew a lease from time to time at the lessee's 
option, is one running with the land and is not 
subject to any rule against perpetuity. 41 M.L. 
j. 94 = 44 M. 230 = 60 I.C. 591. A covenant by 
a permanent lessee that in case of transfer of 
his interest it would be made only to lessor for 
a proper price, and to third parties only with 
the lessor’s permission, and that any transfer in 
violation of this covenant should be invalid, 
would be invalid under this section. 26 C.W.N. 
874=1922 C. 474. 

Secs. 14 . 16 , 17 and 18 . — Applicability — In- 
validity of part of gifts under, not fatal to the 
other valid dispositions. See 64 I.A. 5 = 1937 
P.C. 4 = (0 1937 * M.L.J. 166 (P.C.) = I.L.R. 
(1937) All. 3 ; 

S e c • 1 5 : Change in the present Seciton and 
REASON FOR THE CHANGE . — (^See Statement o 
Objects and Reasons.) S- 15 deals with a gift 
to a class. It reproduces \vith slight verbal altera- 
tions the provisions of S. 102 of the Indian 
Succession Act, 1865 {now S. 115 of the Indian 
Succession Act, 1925), which was enacted on 
the principle of the decision in (1817) 2 Mer. 

363. See 38 C. 468=38 I.A. 54 = 21 M.L.J. 387 
(P.C.) See also Q C. 267. “Definite class of per- 
sons’* — Meaning of. See 15 B. 343 (54b)> 38 I* 
A. 54 = 21 M.r..J. 387 (P.C.); 58 C. 768 as.to 
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^Vhere, by reason of any of the rules contained in sections 13 and 14, 

Transfer to take effect on “f ^ person or of a 

failure of prior interest. Class ol persons fails in regard to such person or the 

, , whole of such class, any interest created in the same 

Uansaction and intended to take effect after or upon failure of such prior interest 
also fails. 

1 7 - (i) Where the terms of a transfer of property direct that the income 

Direction for accumulation. from the property shall be accumulated either 

wholly or in part during a period longer than — 

{a) the life of the transferor, or 

(A) a period of eighteen yeais from the date of the transfer, 

hereinafter provided, be void to the extent to 
v>mich the period during which the accumulation is directed exceeds the longer 
of the aforesaid periods, and at the end of such last-mentioned period the pro- 
perty and the income thereof shall be disposed of as if the period during which 
the accumulation has been directed to be made had elapsed. 

(^) section shall not affect any direction for accumulation for the 

purpose of — 

^i) the payment of the debts of the transferor or any other person taking 
any interest under the transfer, or / & 

(iV) the provision of portions for children or remoter issue of the transferor 
or of any other pci-son taking any interest under the transfer, or 

{{{{) the preservation or maintenance of the property transferred ; 
and such direction may be made accordingly. 

18. The restrictions in sections 14, 16 and 17 shall not apply in the case 

Transfer in neroetuitv for a transfer of property for the benefit of the public 
benefit of pubUc the advancement of religion, knowledge, commerce, 

health, safety, or any other object beneficial to mankind.] 


LEG. REF. 

^ Subs^tuted for original sections 16 to 18 by 
Act XX of 1929. This amendment has no 
retrospective operation. 

NOTES. 

the applicability of the .section prior to the 
amendment. 

Sec. 16 . Case-law. — For the applicability of 
this section to chartiable trusts, 33 I.C. 677; 
8 B.L.R. 208. 

Sec. 17 : Change in the present sections 

ANr> REASON FOR THE CHANCE. — {See Statement 
of Objects and Reasons and Report of Select 
Committee.) 

Case-law. — Hindu law docs not discounte- 
nance directions to accumulate, 6 M.I.A. 526; 
25 C. 162; 24 C- 589; 34 C. 5. If a charitable 
gift is unconditional, a direction for accumula- 
tion is invalid. 33 I.C. 102 = 23 C.L.J. 241. 
But the only result is that the income is imme- 
diately distribiiicd in charity, and the heirs or 



(.V./?. — But see now S. i8, infra.) Where 
under a contingency not contemplated by the 
transferor, there would be an accumulation 
without any definite object, the transfer is 
contrary to the section. The following directions 
for accumulation arc not invalid under this 
section; — Direction in Hindu will to accumulate 
income until a boy to be adopted attains 16 


years of age or majority. 4 Bom. L.R. 893; a 
direction to accumulate surplus income until 
It amounts to a certain sum and then spend it 
IS charity or feeding the poor; 34 C. 5; a 
t^estamentar>' direction to accumulate a fund 
for marriage of the testator’s daughter or son. 
^5 C.W.N. 66. A direction to dccumulste for 
all time, or for 99 years or until a huge sum 
is accumulated is bad. 4 B.T,.R. (O.C:) 221: 
* ®T.R. (O.C.) ri. Where a svidow was given 
a I fe-eslate over some property and was also 
directed to accumulate the surplus income to 
go with the estate to her sons after her, ’the 
direction is not invalid. 56 I.C. 373 = 47 C. 
70. (Previous authorities fully reviewed.) 

Sec. 18 . — 5 'fe under S. 17. 

Case-law. — A dedication for religious pur- 
I^ses will not be invalid by reason of offending 
the rule against perpetuites. 2^ I.C. 72=1 O 
L.J. 20.1. See dho ii B. 441; 6 B. 42: 2= C 
162; 20 G. 116 The following would be good* 
and valid gifts under this section — Gift for 
erecting or maintaining a liospital: 14 B.L.R. 

^ CAV^N, 321; gift to university or an 
educational institution, 3t C. t66; or for choul- 
tries, 4 M.H.C.R. 44: or for feeding Brahmins, 

^ • t 23 B. 659; or to a temple 

with dliarmasala attached to it in which pilr»rimi 
are fed for charity. 23 B. 639; H A. 18; a gift 
for Sadavarti, 23 B. 650; 148- i ; or for the 

maintenance of the priests of a temple. 25 C. 

1 12; 8 B. 432; as to validity of wakf under 
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IQ. Whei‘e, on a transfer of property, an interest therein is created in 

favour of a person without specifying the time when 
.Vested interest. take effect, or in terms specifying that it is to 

take effect forthwith or on the happening of an event which must happen, such 
interest is vested, unless a contrary intention appears from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee before he 
obtains possession. 

Explanation .' — An intention that an interest ' shall not be vested is not to 
be inferred merely from a provision whereby the enjoyment thereof is postponed, 
or whereby a prior interest in the same property is given or reserved to some other 
person, or whereby income arising from the property is directed to be accumulated 
until the time of enjoyment arrives, or from a provision that, if a particular event 
shall happen, the interest shall, pass to another person. 


NOTES. 

Mahomedan law, see 31 B- 136; 19 A. 211; 31 

A. 136. In deciding the beneficial or charit- 
able nature of the object of the gift. Courts 
should have regard to the customs, habits and 
public opinion among the community to which 
the parties belong. 6 B. 42. A gift to erect a 
well or water-tub in the public road for cattle 
and other animals to drink water at hot seasons 
is good. 14 B. u. The following are. not valid 
gifts : — Gift to dharma — as the word “dharma” 
by itself is too vague and indefinite for the 
Courts to enforce the same. See 18 B. 136 ; 17 

B. 351 ; 23 B. 725. See also 13 N.L.R. 51 (62); 

76 I.C. 209 (21 1) ; 78 I.C. 249 ; la G.W.N. 
1083. Gift for merely spiritual ceremonies or 
superstitious uses, see 1 1 B. 441 ; 6 B. 42. See 
also 15 M. 424 ; 33 B. 122 (* 53 ) ». that 
would benefit only the grantor and his family. 
14 M. I. “For the benefit of the public'* - 
Meaning of — Roman Catholic — Dedication of 
properties for defraying expenses of puja^ at 
father’s tomb and for feeding pilgrin^ at festival 
is valid. 52 L.W. 793=(*940) 2 M.L.J. 003=* 
1941 M. 188. . 

Sec: 19 : N.B. — This section may be com- 
pared with S. I 19, Succession Act, ^ 

what is vested interest and as to whai is merely 

contingent interest, see 40 A. 692 ; 47 A.^ 49_ , 
4M. 124; 194* « 39 -. The true criterion 

is the certainty or uncertainty of the eve^ on 
the happening of which the gift is to take eflcct. 
4 M. 124; 9 B. 49 *. The quwtion whether 
particular words create a vested interest or not 
is one of construction. 8 C. 378 ; the words of the 
grant being construed in their plain and ordi- 
nary meaning. 28 G. 621=28 I. A. 159 (P.G.). 
See also 4 M. 124. As to the nature of the 
right of inheritance of a heir, see 30 B. 304. A 
bequest subject to a prior life-estate is a vested 
interest. 38 C. 468 = 38 I. A. 54“2i M.L.J. 387 
(P.C.). See also 47 A. 496 = 86 I.C. 684=1925 
A. 389 ; 39 M.L.J. 498=60 I.C. 802 ; 1930 R- 
184. To enable a remainder to be vested there 
must be a direct gift. 55 I.C. 313 = 22 Bom.L. 
R. 71. A gift in favour of a person merely, without 
suspending or postponing it-s operation, confers 
a vested interest and the appointrnpnt ol ^e- 
cutor or guardian for a minor donee witn a 
direction to make over the property to him on 
his' attaining majority does not 
vcstinc of the estate. 28 C. 621 — 28 I. A* 59 
(P.C.). With regard to S. burden of 

proving the contrary intention is on those wty) 


• assert it and the weight of the burden is aggra- 

vated by the elimination in the explanation of 
circumstances which might apart from the ex- 
planation, be thought sufficient to discharge it. 
Vesting in interest if postponed — Postponement 
violating S. 19. 51 G. 768=193* C. 85 *. 

Transfer of occupancy right in a field to a widow 
for life without power of transfer, with •t'emam- 
der to a third person, is not void and the widow 
cannot transfer the field even to the next pos- 
sible heir, loi I.C. 822=1927 N. 226. Where 

a donor granted and conveyed to the donee pro- 
Iperty to hold the same as and from the date of 
the death of the donor, the vesting of the right 
fin the donee takes place as soon as the gift was 
^executed and registered. * 9*7 M.W.N. 634= 

• 42 I.C. 265. In a suit by the reversioners dis- 
puting the genuineness of a will whereby the pro- 
perties of the last male owner were bequeathed 
to his widow, mother, etc., a compromise was 
arrived at whereby some of the properties were 
to be taken by the plaintiffs on the death of 
the mother, the rights secured to the two rever- 

f sioners by the compromise became a vested 
f interest and it did not pass from one to the other 
by survivorship but was heritable and divisible 
between the two donees. B L.W. 140 = 47 I.C. 
723. Where by a compromise between two 
. brothers the elder was given a life-estate^ and 
^ the younger was given the remainder if he 
survived the former, the estate ^ taken by the 
flatter is a vested and not a contingent interest. 

• Such an interest can be proceeded against in 
execution. 9 Luck. 1 73= *934 O* 434 - 

^.promise effected between R and L fs 

■ follows In the event of R surviving Z., R will 
be the permanent owner with powers of ^ansfer 
and of transmitting inheritance of the whole of 

his property -In the event of iJ not so 

surviving his male descendants according to the 
rule of lineal primogeniture will be cnUtled to 
the said properly with powers of transfer and 

■ heritabiliiy. Held, that the words “R will be the 

permanent owner with powers of transfer and 
of transmitting inheritance” did not convey a 
vested interest which was liable to de defeated 
in ca.se R did not survive L. 9 Luck 378 = 
1934 O. 59. . 

Secs. 19 and 24 . — A husband by takstnama 
provided as follows : — **Thc properly shall 
devolve upon B or his legal heir and B or his 
legal heir shall become the absolute owner of 
my property .on the death of my wife.” B 
during the widow's lifetime sol<;J the widow's 


t 

f 
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20 . Where, on a transfer of property, an interest therein is created for the 

benefit of a person not then living, he acquires upon his 

quir«'v«t'S^'teref'on"ramI “ Contrary intention appear from the terms 

ftr for his benefit. transfer, a vested interest, although he may not be 

entitled to the enjoyment thereof immediately on his 

21 . Where, on a transfer of property, an interest therein is created in favour 

Continqen. interest. "f a person to take effect only on the happening of a 

' Specified uudertam event, or if a specihed uncertain 

event shall not happen, such person thereby acquires a contingent interest in the 

property. Such interest becomes a vested interest, in the former case, on the 

happening of the event, in the latter, when the happening of the event becomes 
impossible. 

Exception. — Where, under a transfer of property, a person becomes entitled 
to an interest therein upon attaining a particular age, and the transferor also gives 
to him absolutely the income to arise from such interest before he reaches that age, 
or directs the income or so much thereof as may be necessary to be applied for his 
benefit, such interest is not contingent. 

22 . Where, on a transfer of property, an interest therein is created in favour 
Transfer to members of a of such members only of a class as shall attain a particular 

class who attain a particular ?Jge, such interest does not vest in any member of the 

age. class who has not attained that age. 

23 . Where, on a transfer of property, an interest therein is to accrue to a 

specified person if a specified uncertain event shall 
Transfer continent on hap- happen, and no time is mentioned for the occurrence 
° speci e uncer am of that event, the interest fails unless such event happens 

before, or at the same time as, the intermediate or 
precedent interest ceases to exist. 

24 . Where, on a transfer of property, an interest therein is to accrue to such 

of certain persons as shall be surviving at some period. 
Transfer to such of certain exact period is not specified, the interest shall 

period not specified. such of them as shall be alive when the intermediate 

or precedent interest ceases to exist, unless a contrary 
intention appears from the terms of the transfer. 

Illustration. 

A transfers property to B for life, and after his death to C and Z>, equally to be divided between 
them, or to the survivor of them. C dies during the life of B. D survives B. At B's death the property 
passes to D. 


NOTES. 

properly and died during the life-time of the 
widow. The reversioner brouglit a suit for 
possession of the property. //«rW, that the case 
really came within ihc principle of S. 2.|. and not 
S. Ip, and that the interest in favour of B was 
contingent and not vested and came to an end 
on his death during the lifetime of the widow. 
The sale made by him during tl»e widow's life- 
time therefore would not affect the reversioner’s 
right over the property after the death of the 
widow. 1937 T. •^47= l.C. 605. 

Sec. 2 l. — {^N.B.—Cf. S, 120 of the Succession 
Act, 1925.] A bequest to daughters of the 
testatoc “when they will be married” was held 
not to be contingent having regard to the other 
provisions in the will. (Case turning on the 
construction of the will and arising under S. 1 1 1 , 
Succession Act, 1865.) 38 G. 327 = 38 I. A. 7 = 

21 n6 (P.C.). See also 13 B. 463. 


to gift to sons on their attaining the age of 
majority or 21 years of age, see 12 B. 137. 

Sec. 22 . — J^.B. — Cf. S. 121, Succession Act, 
1925. On this section, see 4 C. 304. 

Sec. 23 . — This section may be compared 
with S. 124, Succession Act, 1925. See 10 C. 482 
= I I I. A. I fP.G.). where it was held that the 
principle of this section docs not apply to Hindus. 
It is doubtful if it would still be good law in 
view of the new amendment of S. 2 (last para.), 
supra, in which the exceptions contained in the 
old section in favour of the rules of Hindu and 
Bxid^lhist laws have been remov’ed. 

Sec. 24. — Cf, S. 123, Succe.ssion Act, 1925. 
If an estate u limited to two persons jointly 
and if one is not capable of taking, he who is 
capable lakes the whole. t6 C. 677=16 I. A. 
44 (P.G.). See J937 P. 247 for a transfer 

coming under this section. CNoted tinder S. tq, 
supra.) 
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25 . An interest created on a transfer of property, and dependent upon a 

r condition fails if the fulfilment of the condition is 

^conditional transfer. . ... 

impossible, or is forbidden by law, or is of such a nature 
that, if permitted, it would defeat the provisions of any law, or is fraudulent, or 
involves or implies injury to the person or property of another, or the Court regards 
it as immoral or opposed to public policy. 

Illustrations. 

(«) A lets a farm to B on condition that he shall walk a hundred miles in an hour. The 
lease is void. 

(^) gives Rs. 500 to B on condition that he shall marry A*s daughter. C. At the date of 
the transfer C was dead. The transfer is void. 

(r) A transfers Rs. 500 to B on condition that she shall murder C. The transfer is void. 

{d) A transfers Rs. 500 to his niece C if she will desert her husband. The transfer is void. 

26 . Where the terms of a trasnsfer of property impose a condition to be fulfiled 

„ ... before a person can take an interest in the property, 

precedem^” ^ condition shall be deemed to have been fulfilled ir 

it has been substantially complied with. 

Illustrations. 

(а) A transfers Rs. 5,000 to B on condition that he shall many with thel consent of C, D and 
E. E dies. B marries with the consent of C and D. B is deemed to have fulfilled the condition. 

(б) A^ transfers Rs. 5,000 to B on condition that he shall marry with the consent of C, D and 
E. B marries without the consent of C, D and Ey but obtains their consent after the marriage. B 
has not fulfilled the condition. 

27 . VVhere, on a transfer of property, an interest therein is created in favour 

of one person, and by the same transaction, an ulterior 
disposition of the same interest is made in favour of 
another, if the prior disposition under the transfer shall 
fail, the ulterior disposition shall take effect upon the 
failure of the prior disposition, although the failure may 

not have occurred in the manner contemplated by the transferor. 

But, where the intention of the parties to the transaction is that the ulterior 
disposition shall take effect only in the event of the prior disposition failing in a 
particular manner, the ulterior disposition shall not take effect unless the prior 
disposition fails in that manner. 


Conditional transfer to one 
person coupled with transfer 
to another on failure of prior 
disposition. 


NOTES. 

Sec. 25 : N.B. — Cf. Ss. 126 and 127 of the 
Succession Act and Ss. 23 to 30 of the Indian 
Contract Act (conditions forbidden by law). 
If a transfer on trust constitutes a charitable 
gift with conditions attached to it which are 
illegal, the charity takes effect without the 
conditions. 22 G.L.J. 593 = 34 I G- To 

determine the true construction of a deed of 
settlement, regard must be had to the object and 
the whole scope of the instrument and the deed 
must be viewed, if necessary, by reference to 
surrounding circumstances. 32 G.L.J. 453 - 

Immorality. — A gift for an immoral consi- 
deration is void. 47 A. 619= 1925 _A. 437 ; but 
a gift to which an immoral condition is subse- 
quently attached is good. The gift is valid and 
the condition void. 88 I.C. 411 = 1925 A. 437 
-=47 A. 612 ; 6 A. 313. 

Impossibility.— Mere difficulty in the perfor- 
mance of the condition is not to be deemed an 
impossibility under this section. (Shep. & 
Brown, T. P. Act.) 

Illegal or “Forbioden by Law’* {see Con- 
tract Act, Ss. 26-30). — .A condition in restraint 
of marriage is forbidden by law. See xi Beng. 
L.R. 129 ; so also a gift of a boy in adoption for 
a sum paid to the natural father. See 13 Beng. 
L.R.A.G. 42 ; so also a gift to a married woman 


and her husband on condition that the donor 
should have intercourse with the woman. 47 
A. 619=1925 A. 437 ; such a condition is not 
only immoral but also opposed to public policy 
{ibid)', so also an agreement to obtain a divorce 
in future. See 10 B. 152. 

Sec. 26 : {N.B. — Cf. S. 128 of the Succes- 

sion Act, 1925.3 Where a charitable gift is 
made upon a condition precedent the gift fails 
if the condition is not satished. 32 C.L.J. 453 * 
As to what constitutes fulfilment of the condi» 
tion, see also 28 M. 173=1 I.A. 387 (P.C.). 
Power of transfer subject to the condition of 
consent being obtained of three persons — Death 
of two persons, consent of third, is not a sub- 
stantial compliance of the condition — Consent 
of heirs of deceased, necessity of. 1926 A. l8i=a« 
90 I.C. 887. 

Sec. 27 : N.B. — Cf. Ss. 129 and 130 of the 
Succession Act, 1925. 

Scope of Section. —This section deals Vvith 
the doctrine of acceleration of estates (*.#•} 
where there is a gift in remainder, expectant 
on the determination of a life-estate and the 
prior estate is void, the subsequent gift is 
accelerated. 10 C. 482. An award provided 
that the managership of certain endowed pro- 
perty should devolve on the next successor after 
it had been held by the previous one for 
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Illusirations. 

(a) ^ transfers Rs. 500 to B on condition that he shall execute a certain lease within three 

months after A*j deaths and, if he should neglect to do so, to C. B dies in A^s lifetime* The dis^* 
position in favour of C takes effect* 

(A) ^ A transfers property to his wife ; but, in case she should die in his lifetime, transfers to 
B that^ which he had transferred to her* A and his wife perish together, under circumstances which 
make it impossible to prove that she died before him. The disposition in favour of B docs not take 
effect. 


28. On a transfer of property an interest therein may be created to accrue 

. to any person with the condition superadded that in 
Ultenor transfer conditional x- . r 

on happening or not happen- 


mg of speci6ed event. 


case a specified uncertain event shall happen such 
interest shall pass to another person, or that in case a 
specified uncertain event shall not happen such interest 
shall pass to another person. In each case the dispositions are subject to the rules 
contained in sections lo, 12, 21, 22, 23, 24, 25, and 27. 


Fuliilmenc of condition 
subsequent. 


29. An ulterior disposition of the kind contem- 
plated by the last preceding section cannot take effect 
unless the condition is strictly fulfilled. 


I/lusfratioii. 

A transfers Rs. 500 to to be paid to him on his attaining his majority or marrying, with 
a proviso that if ^ dies a minor or marries without C's consent, the Rs. 500 shall go to />. B marries 
when only 17 years of age, without C’s consent. The transfer to D takes effect. 


Prior disposition not affected 
by invalidity of ulterior dis- 
position. 


30. If the ulierior disposition is not 
prior disposition is not affected by it. 


Illustration. 

A transfers a farm to B for her life, and, if she do not desert her husband, to C. 
to the farm during her life as if no condition had been inserted. 


valid, the 


B is entitled 


NOTES. 

twenty-one years. The manager who had been 
appointed for twenty-one years died before the 
expiry of the full period. Held, that the effect 
of the failure of the prior interest was to accele- 
rate the subsequent interest, even though the 
failure may not have taken place in the precise 
manner laid down in the award. 8 O.W.N. 
1138=1932 O. 161. The failure contemplated 
by S. 27 of the Transfer of Property Act and 
S. 129 of the Succession Act is the failure of a 
valid gift. Where the gift is ab initio void the 
subsequent gifts must also fail as provided by 

S. 16, T. P. Act, and S. xi6, Succession Act. 
44 Bom.b.R. 256. On this section, see also 33 
C. 947= 10 C. W.N. 695; *5 C. 282. 

Sec. 28 : JV.B. — Cf. S. 131, Succession .\ct, 

*925- 

Construction of sectio.n — “Interest” — 
Meaning of. — The word “interest” in S. 28, 

T. P. Act, has the same meaning as the “thing 

bcqucatlied” in S. 13X of the Succession Act. 
15b I.C. 335=16 Pat.L.T. 245. It is a well- 
settled principle of law which has now been 
embodied in Ss. 28 and 30 of the Act that, in 
the case of a condition subsequent **if the 
ulterior disposition is not valid the prior dis- 
position is not affected by it”. 55 I. A. 180 = 
50 A. 875 = 55 M.L.J. 42 (P.C.). For form of 
contingent limitation, see 4 C. 304. There is no 
forfeiture of interest if the condition cannot be 
fulfilled because of duress. 20 C. 15. On this 
section, see also 39 498 = 60 I.C. 802. 

Gift of absolute estate by Hindu widow to 
daughters — Malik — Later provision that on 
death of any daughter issuelcss others should 
take — -Effect of — Construction of gift deed. 156 

C. C -\f . — 634 


33“ *6 Pat.L.T. 245. The principle that 
an estate once vested cannot be divested is not 
rccogni/.ed as a general rule even in the Hindu 
T.aw of Succession. Hence a clause of defeasance 
in a deed of partition among the Hindus, that 
if a particular event shall happen the interest of 
a particular person shall pass to another is not 
repugnant to any principle of Hindu Law. 
(N.B. -The question discussed in this case is 
not now of much practical importance in view 
of the rccciu amendment of S. 2 by Act XX of 
1920). 

Secs. 23 and 31: Relative scope and 
ErrFCT OI-. -.S. 28 deals with a case in which 
on the hap[>cnit>g of a specified uncertain event 
the property transferred is to pass to a second 
donee, wlu re.is S. 31 refers to a mere cesser 
of the first donee’s interest on the happening of 
asp-clfi 'd uncertain event, in which case the 
property will in ordinary cases revert to the 
donor. 136 I.C. 33= *6 Pat.L.T. 245. 

Sec. 29 . f.V.ff. — Cf. S. 132. Succession Act, 
*925.1 .S*rc 22 C.L.J. 593=34 657; 20 C. 

1,5. {\ breach of conditions subsequent on account 

of duress or coercion will not work forfeiture of 
interest) referred to in 17 G.W.N. 39 (41). See 
al->o 2 4. C. 646. 

Sec. 30 : |.Af./?. — Cf. S. 133, Succession Act, 
* 9 * 5 'J case of a condition subsequent, “if 
the ulterior disposition is not valid the prior 
disposition i< not affected by it”. See 50 A. 
375 = 5.5 M.L.J. 42 (P.C.). Specific trusts or 
estates which arc valid in law are not rendered 
void by a subsequent illegal disposition of the 
remainder or residue of the estate. See 4 B.L.R. 
O.C. 231; 9 B.L.R. 377 (P.C.). 
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Condition that transfer shall 
cease to have effect in case 
specified uncertain event hap 
pens or does not happen. 


31. Subject to the provisions of sections 12, on a transfer of property, an 

interest therein may be created with the- condition 
superadded that it shall cease to exist in case a 
specified uncertain event shall happen, or in case a 
specified uncertain event shall not happen. 

Ulustrations. 

(а) A transfers a farm to B, for his life, with a proviso that, in case B cuts down a certain 
wood, the transfer shall cease to have any effect. B cuts down the wood. He loses his life-interest 
in the farm. 

(б) A transfers a farm to B provided that if B shall not go to England within three 
after the date of the transfer, his interest in the farm shall cease. B does not go to England within 
the term prescribed. His interest in the farm ceases. 

32. In order that a condition that an interest shall cease to exist may be 

... valid, it is necessary that the event to which it relates 

be invalid*^^^*^**^" must not which could legally constitute the condition of 

the creation of an interest. 

33. Where, on a transfer of property, au interest therein is created subject to 

a condition that the person taking it shall perform a 
certain act, but no time is specified for the performance 
of the act, the condition is broken when he renders 
impossible, permanently or for an indefinite period, 
the performance of the act. 

34. Where an act is to be performed by a person either as a condition to be 

fulfilled before an interest created on a transfer of 
Transfer conditional on property is enjoyed by him, or as a condition on the 

non-fulfilment of which the interest is to pass from him 
^ ^ another person, and a time is specified for the per- 

forniance of the act, if such performance within the specified time is prevented by 
the fraud of a person who would be directly benefited by non-fulfilment of The 
condition, such further time shall, as against him, be allowed for perfoming the 
act as shall be requisite to make up for the delay caused by such fraud. But, if no 
time is specified for the performance of the act, then, if its performance is, by the 
fraud of a person interested in the non-fulfilment of the condition rendered im- 
possible or indefinitely postponed, the condition shall , as -against him, be deemed 

to have been ufJfilled. 

Election. 

Where a person professes to transfer property which he has no right 

to transfer, and, as part of the same transaction, confers 
Election when necessary. benefit on the owner of the property, such owner 

must elect either to confirm such transfer, or to dissent from it; and in the latter 


Transfer conditional on 
performance of act no time 
being specified for perfor- 
mance. 


35 


. , NOTES. 

Sec. 134. Succession Act, 1925- 

A condition subsequent by way of defeasance that 
any interest created shall cease to exist in 
case a specified uncertain event shall happen or 
in case a specified uncertain event shall 
happen, can be valid. It does not follow that 
because the law allows such a condition betrig 
imposed, the Court is bound to enforce it in 
every case. 1933 O. 291 — 10 O.W.N. 759. 

Gift over. — In Indian law. the gift 
corresponds with the terms of S. 31 of the T. 
P. Act and the condition superadded to a trans- 
fer of property that the interest should cease to 
exist in case a specified uncertain sha 

happen or in a case a certain specified event 
shall not happen. Where there has been no 
defeasance, the gift over cannot come into 
operation and there can be no defeasance unless 


some event arises which makes it impossible for 
the absolute title to continue. lOQ I.C. 835 = 
1928 O. 67. See also 39 M.L.J. 498 = 60 I.C. 
802; 24 C. 646. 

Sec. 32 . \_y.B. — Cf. S. 135, Succession Act, 

1925.] See .S. 25, supra and Notes thereunder. 

Sec. 33 : Pf.B. — Cf. S. 136 of the Succes- 
sion Act, 1925. 

Sec. 34 . [J/.B.-’-Cf S. 137, Succession Act, 

1925.] 97 I-C. 34.1 = 1926 G. 1225. 

Sec. 35. — [Cf. Ss. 180 to 190 of the Succes- 
sion Act. 1925.] An election to be binding must 
be with a full knowledge of the rights of the 
person entitled to elect.' Where a person elects 
after creating substantial rights in favour of 
strangers in property which he would lose by 
the election, the strangers who had already 
acquired title would not be affected by the 
election. 38 A. 627=48 l.A- 212=31 
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case, be shall relinquish the benefit so conferred, and the benefit so relinquished 
shall revert to the transferor or his representative as if it had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the election, 
died or otherwise become incapable of making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount 
or value of the property attempted to be transferred to him. 

Ulustratiom. 

The fanxi of Sultanpur b the property of C and wordi Rs. 8oo. A by an instrument of gift, 
professes to transfer it to By giving by the same instrument Rs. i ooo to C. C elects to retain the 
farm. He forfeits the gift of Rs. i,ooo. 

In the same case A dies before the election. His representative must out of the Rs. 1,000 
pay Rs. 800 to B. 

The rule in the first paragraph of this section applies whether the 
transferor does or does not believe that which he professes to transfer to be his own. 

A person taking no benefit directly under a transaction, but deriving 
a benefit under it indirectly, need not elect. 

A person who, in his own capacity, takes a benefit under the trans- 
action may in another dissent therefrom. 

Exception to the last preceding Jour rules . — Where a particular benefit is 
e.xpressed to be conferred on the owner of the property which the transferor pro- 
fesses to transfer, and such benefit is expressed to be in lieu of that property, if 


NOTES . 

607 (P.C.). A debtor executed a scttlemcn- 
conveying his property to a trustee with direct 
dons as to payment of debts, maintenance, etc. 
A suit by a creditor attacking this deed of settle- 
ment was compromised and the trustee executed 
two mortgages to the creditor in respect of his 
pre-settlement debts and certain other loans. 
An heir of the settlor brought a suit to set 
aside these mortgages as being invalid against 
settled estate. It was decreed. Thereupon the 
creditor brought the suit on the original bonds 
and it was held that no question of election 
could arise as between these securities even on 
il»c fooiiikg that the later mortgages were valid, 
as by express agreement, the original hypotheca- 
tion bonds and the invalid mortgages were to be 
cumulative and independent securities. Still 
less can it arise after the mortgages had been set 
aside. I.L.R. (193O) M. 646 = 42 G.W.N. 565 = 
47 L.W. 618=1938 P.C. ia 3 = (i 938 ) i M.L.J. 
597 (P.C.). Where a person takes a mortgage 
in consideration of consenting to a decree for 
payment by instalments in a suit on a pro-note, 
he can execute the decree and enforce the 
mortgage. The doctrine of election has no 
application to the case. to M.L.T. 187=11 
I.C. 837. As to the appiicabiiily of the doctrine of 
election, see also 109 I.O. 835=1928 O. 67.^ To 
constiuiic a waiver or election by a Hindu 
widow it must be shown that she was fully 
aware of her right under the law and with that 
knowledge made an election. A pardanashin lady 
is entitled to special protection in this respect. 
37 C.L.J. 30. See also (1941) 1 M.L.J. 349 
(applicability of doctrine of election to the case 
of surrender by Hindu widow) . The doctrine of 
election is based on the principle of compensa- 
tion and not of forfeiture. The quantum of com- 
pensation is nt»C what the Court looks to. It 


^only secs that a party deprived of a right 
'vesting in him is recompensed by the gift of 
another properly, whatever may be its nature 
or duration of enjoyment. He who accepts 
a benefit under a deed or a will must adopt 
the whole contetus of the instrument conforming 
to all its provisions and renouncing every right 
inconsistent with it. The rule enunciated in 
S- 35 applies to Hindus. 36 M.L.J. 507=49 I.C. 
527. See also 12 M.I.A. 186; xo M.I.A. 340; ao 
B. 3t6; 2 , M. 361; 14 B. 438. On devise of 
properly belonging to a legatee, legatee must 
choose between his property and the legacy. 
^192;-) M. 164 =78 I.C. 274. Election can be made 
but once. If two remedies arc open and a 
person takes ojie and fails, he cannot turn 
round and adopt the other. 52 I.C. 362. 
■See also la C. 60. If a mortgagee obtains a 
decree for rent and allows it to be barred, he 
;cannotrelv on the charge for the same. 41 M. 
*013 = 35 M-L.J. 414; 49 I.C. 123. Whether 
receipt of rent for land granted on permanent 
lease by tiic prior holder will amount to elec- 
tion of recognising the lease. See 1925 A. !f)o 
= 7 ^^ LG. i<>i. 

Hit FCRENT CAPAcrriE.s. — Where a person 
.takes a benefit in one capacity arid asserts his 
right in another, no question of election arises. A 
person taking a benefit indirectly need not 
elect. 42 I.C. 18 - 20 0.0.243. See rt/ro 9 C.L.J. 
i 9 * A person accepting a benefit under a will 
•'is not pre( luded from disputing, a gift by the 
^ testatrix long bcfor«j her death which is not the 
subject of the will at all though it is recited 
therein. 64 I.C. 481 = 1922 .\I. 357. Sale of 

property subject to mortgage — No provision for 
ps^yment of debt — Vendee of part from original 
vendee .selling to creditor reciting original sale 
— Crcdit<^r, if precluded from proceeding against 
rest of the property. 1935 M. 684. ' 
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such owner claim the property, he must relinquish the particular benefit, but he 
is not bound to relinquish any other benefit conferred upon him by the same 
transaction. 


Acceptance of the benefit by the person on whom it is conferred consti- 
tutes an election by him to confirm the transfer, if he is aware of his duty to elect 
and of those circumstances which would influence the Judgment of a reasonable 
man in making an election, or if he waives enquiry into the circumstances. 

Such knowledge ^ or waiver shall, in the absence of evidence to the 
contrary, be presumed, if the person on whom the benefit has been conferred 
has enjoyed it for two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the property professed to 
be transferred in the same condition as if such act had not been done. 

Illustration. 

A transfers to B an estate to which C is entitled and as part of the same transaction gives C 
a coal mme. C takes possession of the mine and exhausts it. He has thereby confirmed the transit 
of the estate to B. 

If he does not, within one year after the date of the transfer, signify 
to the transferor or his representatives his intention to confirm or to dissent from 
the transfer, the transferor or his representatives may, upon the expiration of that 
period, require him to make his election ; and, if he does not comply with such 
requisition within a reasonable time after he has received it, he shall be deemed 
to have elected to confirm the transfer. 

In case of disability, the election shall be postponed until the disability 
ceases, or until the election is made by some competent authority. 


Apportionment. 

36. In the absence of a contract or local usage to the contrary, all rents. 
Apportionment of period!- arrnuities, pensions dividends and other periodical 
cal payments on determina- payments in the nature of income shall, upon the 
tion of interest of person transfer of the interest of the person entitled to receive 
entitled. such payments, be deemed, as between the transferor 

and the transferee, to accrue due from day to day, and to be apportionable accord- 
ingly, but to be payable on the days appointed for the payment thereof. 


NOTES. 

Sec. 36: Apportionment op rent — Prin- 
ciple OF.— The general principle of apportion- 
ment which is one of equity is that all rents, 
annuities, dividends and other periodical pay- 
ments in the nature of income shall be deemed 
to accrue from day to day. This principle 
underlies the provision of S. 36. lOi I.G. 91 — 
1927? Oudh 605. See also 1928 R. 26; 
28 C.W.N. 1039^=1924 G- *069. In a suit by 
the plaintiffs as heirs of a deceased holder of an 
impartible estate against an executor tort, 

the plaintiffs are entitled to such rents and 
royalties due up to the date of the death of 
the deceased holder. S. 36 ot the T. P. Act 
embodies a rule of equity and that principle 
should be applied to a case of this nature 
though the section in its terms be not applicable 
having regard to S. 2, sub-S. (fO- G. 

See also 1937 M- 2 i 9 =(i 937 ) * M.L.J. 77 - *hc 
section applies to transfers by act ofparties ancl 
not by operation of law as execution sales. 21 
C. 386; 33 C. 786. See also 41 M. 370 = 33 
L.J. 618; 39 M. 283- But 26 M. 540 {contra)\ 
also A M. 370. Nor to compromise decrees. 16 
P. 184== 18 Pat. L.T. 162=1937 P- 237- Where 
there arc equities in favour of a bona fide pur- 
chaser the principle of this section regarding 


apportionment of rent should be applied. 105 
I.C. 487 = 6 Bur. L.J. 207. 

Agricultural rents are not apportionable, for 
the>’ accrue once and for all at the time the 
crops are reaped and do not accrue from day 
to day. 5 R. 803 = 1928 R. 67 (2). See also at 
C. 383; 64 I.C. 178, The section does not 

apply to landlord and tenant. It applies only 
between a transferor and transferee* 24 2 ig. 

The principle of S. 36 would also apply to the 
case of an assignee of a lessee claiming appor- 
tionment of rent. If the assignment be of a 
portion only of the premises included in a lease, 
the assignee is not liable for more than the 
proportionate rent due on what is comprised in 
his assignment. Where the principle of appor- 
tionment has become an incident of the tenancy 
by the course of dealing for a long period, an 
assignee is entitled to ask for apportionment of 
rent. 50 L.W. 608=1940 Mad. 21- See also 
16 Pat. 184=1937 Pat, 237=18 Pat. L.T. 162. 
Transferee is entitled to rent from the date of 
his purchase to the date when the rent lalls due. 
102 I.C. 144. An assignee of a lease is liable 
only for the rent accruing after the assignment. 
38 M. 85 = 23 M-L.J. 695. Section if applies to 
execution sales of lease. 41 M. 370=33 M.L.J. 
618. See also 39 M. 283; 33 C, 786; 21 C. 3 ^ 3 * 
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When, in consequence of a transfer, property is divided and held in 

Apportionmeni of benefit of shares, and thereupon the benefit of any obli- 

obUgation on severance. gation i elating to the property as a whole passes from 

_ j* j .. . one to several owners of the property* the corres- 

ponding duty shaH, in the absence of a contract to the contrary amongst the owmers 
be performed in favour of each of such ow ners in proportion to the value of hfs 
share in the property, provided that the duty can be se\Sred, and that the severance 

be^Lvered^^^^'^^r^^i^ ^^e burden of the obligation ; but if the duty cannot 

be severed, or if the severance would substantially increase the burden of the 

obligation, the duty shall be performed for the benefit of such one of the several 
owners as they shall jointly designate for that purpose : several 

' Provided that no person on ivhoin the burden of the obligation lies shall 

be answerable for failure to discharge it in manner provided by this section unless 
and until he has had reasonable notice of the severance. 

•t this section applies to leases for agricultural ournoses iinle^« 

until the Provincial Government, by notification in the Official G^ze^te, so directs. 

Illustrations. 

(а) A sells to B. C and D a house situate in a villaee and tr* a* i .. 

Rs. 30 and delive^ of one fat sheep. B having provided Jia^ the purchase-monev 

quart<^ each. E, having notice of this, must pay Rs. 15 to B, TU. 7J to C anS Rs 

must deliver the sheep according to the joint direction of B, C and D * • 7 a and 

(б) In die same case, each liouse in the village being bound to orovid,* 

^ch ye^ on a dy^ to prevent inundation, E had agreed as a term of his lease to perform^his 
lor A. B, C and D severally require E to perform the ten days* work due on u * 

C^f h "" <° 3uch directions ass' 


(^) Transfer of Immovable Property. 

38- Where any person, authorized only under circumstances in their nature 

Transfer by person au.ho- to dispose of immovable property, transfers 

riacd only under certain cir- such property for consideration, alleging the existence 
cumstances to transfer. Of such circumstances, they shall, as between the 

transferee on the one part and the transferor and 
other persons (if any) afiected by the transfer on the other part, he deemed to 
have existed, if the uansferee, after using reasonable care to ascertain the existence 
of such circumstances, has acted in good faith. 


NOTES. 

When the landlord assigns his interest to the 
tenant, rent up to assignment is claimable by 
landlord. 64 I.C. 178. Rent collected by 
transferor after sale — Tran-sferec is entitled to 
collect the same from the transferor. See 1927 
A. 569 = 50 A. 18. As between mortgagor and 
mortgagee from the day of the deposit to redectn a 
mortgage the property is transferred to the mort- 
gagor and under S. 36 mortgagor is entitled to 
collections made ihereaficr. 1922 A- 275. .■\s 

to dividends declared subsequent to purchase 
of shares, see 1930 A- 615. Though this section 
does not in terms apply to suit for profits - 
brought by one co-sharer against the lamhardar. 
yet the principle underlying this section is 
applicable. 1932 A.L.J. 93. 

Sec. 37 : Scope. — The section applies only 
where the benefit of an obligation passes from 
one to several osvners of the property. 2 M. 
234. See also 25 M. 26 at pp. 32-33. (Section 
docs not apply where the indivisible character 
of the property is kept up on a transfer by 
inheritance, in which case all the heirs would 
be jointly entitled to enforce the right ol the 
deceased, and no question of apportionincnt 
arises.) Payment of rent by tenant to assignor 


landlord in good faith without notice of assign- 
ment protects him. 19 I.C. 865=17 C.L.T. 

section and S. 107 do not 
apply directly to agricultural leases in the Madras 
Presidency, yet the principle embodied therein 
have been applied by the xMadras High Court 
even to sucli leases. 29 .M. 39 (36) foil, in -6 M. 
b-.I. 435 at p. ^40; 38 M. 445. 

« b reasonable care, see 

® 393 ; 'vhtch IS the leading case on the 

subject. See also 22 326; 26 B. 433; 2 C 262- 

28 A. 503; 2 B. 494; ■ B. 404. Setl^on pre-sui 
p scs an actual and completed transfer and 

‘o oases where the transaction is 

meaning of 56 I.C. 492=14 S.L.R. 12. Bona 
A* enquiry by the iramferce as to the existence 
of legal necessity is sufficient. 92 I.C. 646 (N.) 

c"' alienee from 

Hindu wido%v). See also 1027 N. 65. The pur- 
chaser from the mother of a minor at the guar- 
dian, must prove ihat the mother was authori- 

w, ..33 4 H-I 7 Bom. L.R. 

II 3 * 1 - Where the vendor has absolute power 
to convey certain property, the vendee gets full 
title provided the vendor recites in the sale-deed 
that he iniends to pass full title though the 
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Illustratum. 

Ay a Hindu widow, whose husband has left collateral heirs, alleging that the property held 
by her as such is insufficient foV her maintenance, agrees, for purposes neither religious nor charitable 
to sell a field part of such property to B. B satisfies himself by reasonable enquiry that the income 
of the property is insufficient for A*s maintenance, and that the sale of the field is necessary, and, acting 
in good faith, buys the field from A. As between B on the one part and A on the collater^ heirs 
on the other part, a necessity for the sale shall be deemed to have existed. 

Where a third person has a right to receive maintenance, or a provision 

for advancement or marriage, from the profits of im- 
Transfer where third person movable property, and such property is transferred, 
is entitled to maintenance. right may be enforced against the 

transferee, if he has notice ^[thereof], or if the transfer is gratuitous ; but not against 
a transferee for consideration and without notice of the right, nor against such pro- 
perty in his hands. 


39 - 


a 

marriage from 
able preperiy. 
such a right 
a transferee of 


LEG. REF. 

* In S. 39 the words “with the intention of 
defeating such right” are omitted; and for the 
words “of such intention” the word “thereof” 
is substituted; and the illustration to the old 
section i^also omitted by Act XTi, of 1929) S. it. 

NOTES. 

recitals be false. 39 M.L.J. 590=60 I.C. 77. 
Specific representations by the vendor may be 
ground for dispensing with the necessity for 
enquiry by the purchaser. 20 0.296=19!. A. 

203 (P.C.); 25 M. 149. The pica of wantof 
legal necessity cannot be raised by a donee. 
An alienee for value can ra/se the question of 
legal neccssitv. 1923 N. 127. 

Sec. 39 : Change in the present section 
AND reason for THE CHANGE. — This IS explain- 
ed in the Statement of Objects and Reasons as 
follows: — “S. 39 is intended to protect persons 
who are entitled to receive maintenance or for 
whom provision is made for advancement or 

the profits of any iromov* 
The section provides that 
can be enforced against 
^ the properly, if the trans- 

fer has been made with the intention ot deieat- 
ing the right and the transferee has ol 

th= intenVion. The Courts base. ‘'''■‘eforC’ 
always required proof of the intention ° . 

part of thi transferor and also <>f gl' 

intention to the transferee. 22 A- 32 , ^ . I 

The illustration to the section is not consistent 
with the section itself and docs not make any 
reference to the intention of the tr^feror. In 
actual practice it is irnpossiblc to 
of mere intention. As stated in i2 ^.R 

1075 at pp. T077 and 1078 in order to enable 
such* prooT to be adduced, a transferor must 
have announced his fraudulent intention of 
defeating the rights of persons entitled Ip 
tcnance and the transferee must have beard him 
doing so. As it is desirable to protect persons 
entitled to maintenance or for whom provision 
for advancement has been made from improsa- 
dent holders of the property, it is nectary that 
the reference to the transferor s intention shouia 
be omitted from the section, and 
should be amended accordingly. 53 ^ 

^.94. Mad. 707= (.940 ■ ML-J- 8‘5 

S. 39 as amended has retrospective cB^ect). 

The Select Committee said : ‘ VN e have thought 
it desirable to omit the Illustration to b. 39 
instead of amending it.” S. 39 does not in 


terms apply to the case of a charge created or 
declared by a decree of Court in a suit for 
maintenance. Such a charge created by a 
decree binds and is enforceable a subsequent 
transferee even though he may be a bona Jiw 
transferee for value without notice. 160 I.G. 
169=19 N.L.J. 254, 

Secs. 39 and 100 ; Distinction between. — 
S. 39 of the Transfer of Property Act do« not 
deal with a charge but with a right which falls 
short of it, while S. 100 deals with charge 
itself. In the former case the charge does not 
arise until it is fixed by a decree or by agree- 
ment or operation oflaw. 1940N.L.J. i — 194^ 

Nag. i63 = I.L.R. (194O 5 ' 3 - 

Secs. 39 and 40 : Scope.— A transferee 

claiming under a transfer before 1929, 
bv reason of the amendment of the T. P. Act, 
in 1929, be required to do more than he w« 
required to do by the law as it stood when the 
property was transferred to him. Nor can a 
mere omission to make inquiries be regarded as 
sufficient to constitute “notice” within the mean- 
ing of Ss. 3 and 39, T. P. Act. The abstention 
from inquiry must be designed, and due to a 
desire to avoid an inquiry which would lead one 
to ultimate knowledge before the omission to 
make inquiry can be said to constitute construc- 
tive notice. 53 L.W. 744=1941 M. 707= (* 94 *) 

I M.L.J. 815. Ss. 39 and 40 have no applica- 
tion where under an award, immovable pro- 
perty is charged for payment of religious cj^ 
penses and maintenance. They^ deal with 
personal rights which do not arise out ot a 
specific charge. 5 L'lck. *72^*929 O. 3 * 6 . See 
9 C. 335 ; 27 M. 268 ; 6 O.W.N. 493 > 2 B. 

Iqa. ; 22 A. 326. The right of matntename of ths 
wife is not a charge on the husband s estate. 
Where property is transferred with the intention 
of defeating her right -the case is governed by 
S 38. 8 O.W.N. 1291. Where a Hindu 

hi.oband who was on cordial terms with his 
wife, made a gilt of his property to his wife in 
order to provide for her maintenance, held, that 
the wife was not a creditor and that the transfer 
in her favour could not take effect as against ffie 
claims of the husband's creditors. (Ibid.) 
Junior members in an impartible estate arc not 
entitled to a charge for maintenance against a 
transferee. 48 I.G. 613 = 3 P.L.J. 648. A 
gratuitous transferee cannot in anv case defeat 
rights of the maintenance holder. 22 A. 326. 
S. 39 (prior to amendment of 1929) — Scope— 
Hindu widow*s claim for maintenance — Enfor- 
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40. Where, for the more beneficial enjoyment of his own immovable property, 

^ <hird person has, independently of any Interest in 

posing rc5triction**®on''Cse**^f imiTioval3le property of another or of any easement 

land. thereon, a right to restrain the enjoyment ^[in a parti- 

cular manner of the latter property], or 


LEG. REF. 

^ In S. 40 for the words **of tlic latter pro- 
perty, or to compel its enjoyment in'a particular 
manner,*’ the words **in a particular manner 
of the latter property”, are substituted by Act 
XX of 1939, S. 12. 

— The reason for amendment of S. 40 
has already been dealt with along with S. 11. 
See notes under S. 1 1 . 

NOTES. 

ceability against bo/ut fide transferee. 40 L.W. 

678. 

Bona fide purchaser. — In order to affect a 
bona fide purchaser for value with notice, he 
must have notice not only of the existence of the 
right of maintenance but also of the existence 
of a charge actually created and binding on the 
estate. 26 S.L.R. 269. See also 40 L.W. 678. 
Where the plaintiff was only entitled to a right 
to receive part of his maintenance from the 
profits of a vallagc by a contract with the owner 
which, being unregistered, created no charge 
for the same, the right cannot be enforced 
against a subsequent transferee for value with- 
out notice. 9 O.W.N. 1037. S. 39 does not in 
terms apply to the case of a charge created or 
declared by a decree of Court in a suit ibr 
maintenance. Such a charge created by a decree 
binds and is enforceable against a subsequent 
transferee even though he may be a bona fide 
transferee for value without notice. 19 N.L.J. 
254. The holder of a decree for ariears of 
maintenance charged upon certain prop;;rtics is 
entitled to enforce the same against the trans- 
feree of the propei tics for value witli notice of 
the charge, even thougii the transferee purchased 
only a part of the estate. If he is obliged to 
satisfy the full amount, of the charge, his only 
remedy is a suit for contribution against the 
owners of the remaining portion of the estate. 
9 O.W.N. 900=5 1932 O. 336. 

Sec. 40 .• Scope. — On the section, see aUo 
notes under S. 1 i, supra. See also 3 I.uck. 17a. 
cited under S. 39. This section deals wirh what 
arc known in English law as restrictive cove- 
nants. 11 M.L.J. 135. See ai-o 4G A. 333. .V 
person in whom there is a reversion in property 
leased after the expiration of the term of 499 
years is said to possess his own immovable pro- 
perty and where for the more benehcial enjoy- 
ment of the reversion a negative stipulation is 
made, the principle of S. 40 should be applied. 
64 C.L.J. 308=1936 G. 727 = 41 C.W.N. 203. 
A covenant running with the land is a restrictive 
covenant as the same restricts the use of the land. 
1927 C. 41—44 C.L.J. 220. Enforcement of a 
contract of pre-emption again.'>t transferee with 
notice. .{.8 12=1926 A. 72. The section does 

not apply where the benefit or obligation arising 
out of contract or annexed to ownership ol im- 
movable property amounts to an casctueni. 39 
I.C. 778=48 P.W.R. 1917 ; 129 I.C. 717—1931 
A. 207. {See para. 2 of the section) ; nor to a 


mere personal obligation to pay. 133 I.C. 543 
— 193* A.L.J. 429. Covenant as to rent runs 
with the land, 62 C. 346=1935 C. 368. Where 
an eArarnama provided that in the event of the 
executant not paying the allowance fixed for 
mamtenance, the obligee was to have liberty to 
proceed against the properties relinquished by 
her and in case she was unable to realise the 
arrears from those properties, she might have 
recourse to the other properties of the obligor, 
no particular or specific property having been 
mentioned as liable for the claim, the deed can- 
not be construed as creating a charge, but only 
an obhgauon arising out of a contract annexed 
to the ownership of immovable property which 
however, cannot be enforced against a bona fide 

* 3 S I.C. 24=06 c. 
W.N. 153. Vague references to antecedent 
contracts, in judicial sales, could not affect the 
purchaser Slights. 1922 P.C. 393. The right 
of reconveyance of a right of easement granted 
in perpetuity is a positive covenant arising out 
of contract and can be completely dissociated 
from the land itself as a right of reconveyance in 
icspect of land sold. There is nothing which 
can fasten this condition on the land itself so as 
to make it a covenant running with the land • it 
IS a personal covenant independent of the land. 
Hence a vendee from the grantor cannot without 
an assignment of the right to sue for specific 

39", <^«ndition of repurchase. 

Execution " Trans/cree” means not 

^ purchaser but also one in execu- 

w kr l^.W. 234. See aho 6 O. 

W.N. 493 ; 45 M.L.X 790=1922 P.C. 393 (p 

G.) Subsequent attachment does not affect the 

under a prior agreement of sale 
41 L.W. 739=»935 M. 193=68 M L.J. 67. 

Revenue Salu.--A revenue sale held on the 
looting that the defendant was bound to pay 
assessment would be invalid if it is found tliat hr 
was. in fact, entitled to hold the lands free of 
a^essnicnt, Tlie purchaser in sucli a sale would 

^ except by adverse posses- 

ion. I he doctrine of a purchaser for value 
without notice, does not apply lo sale held by 

l^C To“-f w + 6-59 I C. 118; 38 

!>v / ^ O.W.N, 493. 

(Disttfurt/on between execution saU in C.vti Courts 

Courts for arrears of asscss- 
m«nt pointed out. 45 1}. 45^.59 I.C. 118.) 

Charges. — A transferee with knowledge of a 
change on the property is bound by the cliargc. 

+ * 9 t>=J 9 BomX.R, 07. See 

also 1926 A. 70; 2 A. 162. See also 33 A 163 = 

i'k ls\ 4^5 (P.C.); 2 A. 162; 

aNI.L.J. G18 (623). Agreement in favour of 

wife hypolhccaiin;; a property for securinij a 

payincni ol a monthly allowance to Jier was held 

to be a bogus one and would not affect the 

purchaser for value without noiice of agreement. 

130 I.C- 299 (2)=T53i A. 338. I-cgatces and 
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where a third person is entitled to the benefit of an obligation arising out 
or of obligation annexed to., of Contract and annexed to the ownership of inrnioy- 
ownci-ship but not amounting able property, but not amounting to an interest therein 
to interest or easement. or easement thereon, 

such right or obligation may be enforced against a transferee with notice 
thereof or a gratuitous transferee of the property affected thereby, but not against 
a transferee for consideration and without notice of the right or obligation, nor 
against such propei'ty in his hands. 

Illustration. 

A contracts to sell Sultanpur to B. While the contract is sdll in force he sells Sultanpur to 
C, who has notice of the contract. B may enforce the contract against C to the same extent as 
against A. 

41. Where, with the consent, express or implied, of the persons interested 

in immovable property^ a person is the ostensible 
Transfer by ostensible owner of such property and transfers the same for 
owner. consideration, the transfer shall not be voidable on 

the ground that the transferor was not authorized to make it : provided that the 
transferee, after taking reasonable care to ascertain that the transferor had power 
to make the transfer, has acted in good faith. 


NOTES. 

heirs of a Zemindar are bound by a charge for 
maintenance created by him. 4a M. 581=36 
M.L..J. 164=49 I.C. 704 (P.C.). S. 40 does 
not apply to cases of decrees creating a charge 
on property; such a charge prevails against a 
transferee for value without notice- 19 N.L.J. 
254. A charge supported by consideration can 
be enforced even against a transferee without 
notice. 51 1.0.963 = 36 M.L.J. 618 (623). See 
also 169 I.C. 169=19 N.L.J. 254. A purchaser 
is presumed to have constructive notice not 
only of the tenant’s interests but also of the 
otlier equities which the tenant in possession 

had. 101 I.C. 836=1927 M. 699. Notice 

must be clear and unequivocal notice; 
vague references are of no efTcct* ^ 19^^ P# C. 
393 ( 396 )* The question of notice is a question 

of fact. 1931 A. 338. 

Covenant running with the eand. lue 
test to find out whether a covenant runs with 
the land is to see whether, at its 

binds the laud and secondly ^rvalue 

venant agrees with the nature, 
of the land. 36 C* 675 — 9 . 

contract giving rise to a right o p - Pg 

46 A 333; 48 A. 12; *924 A. 657. 1926 A. 

^°WHAr ARE COVKXANTS RUNNING WITH THE 

C ^ me T 11 ^ 1 P • * • 04* 

between' lessor and lessee for 
tion of Jama papers is one running with the land. 

1 &i2i A partition deed between four 

iraihts provided^^^that if any of 
obliced to pay oft the debts of the family 
allotted to another, the person so paying would 
be entitled to a charge on the properties ot the 
other to the extent of the amount paid. s^eia, 
that the clause was a restrictive covenant in the 
nature of an obligation annexed to the owner- 
ship of immovable property within the “Waning 
of S. 40, and it was binding on a purchaser o 

tlic properties from one ^ 

notice of the covenant* 38 L*W. 463 J 

7,5 = 65 M.L.J. 390 - A covenant to pay 

ground rent and taxes runs wuh the land. 27 
lom.L.R. 553 = 88 I.C. 79 - this point, 


also 46 A. 33; 1925 A. 400; 1926 A. 70; 2 A. 
162; 62 C. 346. A restrictive covenant runs ivith 
the land if created for th^ benefit of the land 
conveyed or of that of which the grantor remains 
the owner and is intended to be annexed to 
such land. The converse proposition also holds 
good, as a grantor may impose restrictions for 
the benefit of the land already sold as of that 
remaining in his hands which he proposes to sell 
especially when there are mutual covenants. 
12 C.L.J. 259=7 I.C. 815. Seeabo^x A. 417= 
49 I.C. 869. Contract of pre-emption^ if enforce- 
able against purchaser. 46 A. 333=1924 A. 
400; 1926 A. 70. On this section, see also 

P.C. 165. 

What are not covenants running with 
THE land. — A covenant agreeing to restrict the 
use of property by owner is not a covenant 
running with the land and is not binding on a 
purchaser without notice. 59 I.C. 5 ® 6=45 
170 = 22 Bom.L.R. 1158. Contract to grant 
lease is a personal covenant and not a covenant 
running with the land. 23 A.L.J. 3 ® 7=47 A. 
582. An obligation to pay zar-i-ckakram cannot 
be said to be annexed to the ownership of im- 
movable property within the meaning of S. 40, 
1931 A.L.J. 429, Kanom deed — StipulaMon 
that jenmi is to pay compensation at sj^cified 
rates — If covenant running with the land. See 
{1940) I M.L.J. 165. A covenant by an alienee 
of a portion of land to pay land-revenue for the 
unsold pordon as well cannot be enforced for 
all time. It is not a covenant running with the 
land. 19 I.C. 126=11 A.L.J. 231; 19 I.C. 67= 

1 1 A.L.J. 212. Covenant in a patni lease for re- 
conveyance to the lessor being a positive cove- 
nant does not run with the land. 98 I.C. 46 = 
1927 G. 41. A covenant to re-convey is only 
personal. It docs not bind even the heirs. 35 
B. 258=10 I.C. 814=13 Bom.L.R. 240. See abo 
44 C.L.J. 220=98 I.C. 46; 4 Bur.L.T. 74=10 
I.C. 779 - 

Sec. 41 : Principle of the section is that 
**where one of two innocent persons must suffer 
from the fraud of a third party, the loss should 
fall on him who has created or could have pre- 
vented the opportunity for the fraud; and in 
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NOTES. 

such cases hardship is caused by the strict 
enforcement of the general rule that no one can 
confer a better or higher right to property than 
what he himself possesses.” See Proceedings in 
Council, Gazette of India Supp. (1884), p- 1O2. 
See also 5 P.L.J. 521 at 3^5; 17 A. 280; 85 I.G. 
540=1925 C. 993; 8 O.W.N. 1148. The princi- 
ple of S. 41 applies to mortgages. 190 I.G. 
599=1940 L. 269. It cannot be said that S- 41 
has no application to an application for pre- 
emption. 45 C.W.N. 735. Though S. 41 only 
relates to immovable property, the principle of 
that section can be applied where movable pro- 
perty, such as a decree for money, has been sold 
to a bona fide purchaser for value by the ostensi- 
ble owner. Where one of two innocent persons 
has to suffer by the act of a third person, the 
person who has enabled the third pers -n to 
occasion the loss must sustain it. iQi‘2 M. 28 = 
54 L.W. 426 = (1941) 2 M.L.J. 601. 

Sec. 41 and iividence Act, S. 115 . — Res- 
pective scope — Right to benefit of estoppel — 
Duty to make enquiries, ii O.W.N. 1097. 

Conditions for applic.^bility. — S. 41 re- 
quires the following conditions for its applica- 
tion: (i) that it was by consent, express or 
implied, of the person claiming title that another 
person is held out as the ostensible owner of 
such property, (2) that such ostensible owner 
transfers it for valuable consideration, and (3) 
that the transferee has acted in good faith and 
has taken reasonable care to ascertain that the 
transferor had power to make the transfer. 48 
C.L.J. 374. See also 1 1 H.L.R. 46 (P.C.); 35 
I.G. U93; 1925 C. 993; 33 C.W.N. 528=1929 
C. 83; 52 A. 248=1930 A. 847; *933 L. 258 = 
146 I.C. 210; 83 C.L.J. 347 = 41 C^W.N. 797 ; 
1941 C. 318; 39 Boin.L.R. 1217=1938 Uoin. 
125. For the application of S. 41 of the T. P. 
Act, two things must concur (i) the ostensible 
owner wlio has no real title must be clothe<J 
with the insignia of ownership with the consent, 
express or implied, of the re.al owner, and (2) 
the person purchasing for value from the ostensi- 
ble owner should take reasonable care to ascer- 
tain that his transferor has autliority to make 
the transfer. A person purciiasing from a person 
who is not the real owner can only protect 
hiinsell by showing that he acted as a prudent 
man. If lie makes no enquiry into title, sucfi 
as a prudent purcliaser would make, or avoids 
prosecuting sucli an rncpiiry he cannot claim 
protection and the principle that a man cannot 
give %vliat he has not must apply. 85 C.L.J. 
347^41 C.W.N. 797. For the operation of S. 41 
it must be shown that the person who transfers 
the property was the ostensible owner with the 
consent express or implied ol the person interest- 
ed in the pri>perty. In a case where there is no 
evidence of tacit consent, the mere fact that an 
entry was made in the survey register showing 
the property’ as belonging to the transferor 
cannot be relied on as such consent. 1939 
2g9=(i939) I M.L.J. 74. In order that 
S. 41 may apply it is not necessary that 
the real owner should have consented. It is 
sufficient if die transferor is the ostensible 
owner to the knowledge of the real owner. 
The test is that the transferee should show 
that he acted like a reasonable man of busi- 

C. C, M,— 635 


ness and with ordinary produce. 150 I.C. 

®*“*934 A.L.J. 554 ~* 934 A. 193- If any one 
of the essential elements mentioned in S. 41 
be wanting, the transferee is not entitled to 
the protection provided by that section. 85 I.C. 
540=1925 C. 993; 5 P.L.J. 521=57 I.C. 353. 
Inc con.scnt of the person interested is a consent 
to another person being the ostensible owner 
of the property and not a consent to the trans- 
fer of the property. 1937 Pesh. 58; 1936 L. 
8t6; 1941 Pesh. 59. S. 41 docs not in terms 
apply either to voluntary transfers by the osten- 
sible owner or to the rights of the succcssors- 
in-intercst of the real owner or to the rights of 
subsequent purchasers from volunteers or from 
iirst transferees lor consideration from the 
ostensible owner. The rights of such successors 
-in-intcrest or subsequent transferees are to be 
determined on general equitable principles. If 
the first transferee from the benamidar is a bona 
fide purchaser for value without notice, he 
acquires good title and any transferee from 
him with or without notice of the real title 
would in equity acquire a good title. If the 
first transferee be either a volunteer or a trans- 
feree for value but with notice, a bona fide 
transferee from him for value without notice 
would in equity be still protected on the prin- 
ciple. 44 C.W.N. 813 = 71 C.L.J. 520=1940 
Cal. 5G5 ; 1940 N. 7, 

ScoFE OF Section. — The condition of the 
section must be strictly complied with. The 
section does not apply to transfer in inviium by 
order of Court. 102 I.C 64=1927 B. 368- 2I 
A.L.J. 488=1924 A. 63; 1939 N.L.J. 496 — 
1940 Nag. 7. See also i 18 I.C. 718=1929 A. 
800; 45 A. 320 = 21 A.L.J. 424= 1923 A. 983. 
Where the plaintiff did not claim under the 
person with whose consent the seller was the 
ostensible owner of the property. See 1930 A. 
L.J. 886= 1930 A. 374. See also 1940 Sind 212 = 
I.L.R. (1940) Kar. 403; 38 P.L.R. 90. S. 41 

cannot be invoked by the purchaser of the 
equity of redemption on the ground that he 
purchased from the mortgagor as ostensible 
owner without notice of the mortgage. 27 N. 
I..R. i.f.y. Mortgaged property standing in 
name ol mortgagor — Mother of mortgagor 
present at time of negotiations finally inducing 
mortgagee to advance money — Mother, if can 
avoid mortgage. 1937 L. 272. See also 1940 
I.ah. 252. Fhe section affords protection to 
bona fide transferees, though the real owner 
himself be innocent. 53 I.C. 970=22 O.G. 
^ 43 * But the real owner must induce belief in 
the transferee that his transferor had power to 
a*'*! .mere mutation of names is not 
sufTicicnt as it does not create title. 07 I.C. 
988-= 1927 N. 41. The section is not confined 
to purchasers from the ostensible owner alone. 

It extends also to .subsequent purchasers. 42 
L. L.J. 452= 1926 C. 916. S. 41 docs not apply 
to auction-purchasers. The “transfer” spoken 
o! in the section must be voluntary transfer 
fleeted by an act of the ostensible owner. 
Consequently auction-purchasers are not entitled 
to the protection afforded by S. 41 or by any 
principle on which that section is based. 4 A. 
'V.R. 492; 149 I.C. 357=11 O.W.N. 702 = 
^934 ^ 33 - S. 41 ol the T.P. Act applies 

only to voluntary sales and has no applicatioa 
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to Court sales. 1939 N.L.J. 496=1940 Nag. 7 
See also 1940 A.L.J. 166 ; 1940 Cal. 565. S. 41 
is inapplicablcj to a case where the plaintiff 
was at all material times a minor and incap- 
able of consenting to his father holding himself 
out as the owner of the property. (36 B. 446; 
34 A. 22 and 26 B. 433, Ref.) 12 R. 55=1934 

R. 90. The question of priority between a 
mortgagee and a subsequent purchaser of the 
same immovable property is governed by S. 
48. The purchaser is not protected by the 
provisions of S. 41, when there is no proof of 
negligence on the part of mortgagee. But even 
if the mortgagee be regarded as a person in- 
terested in the property, it cannot be said that 
with his consent, express or implied, the owner 
was the ostensible owner of the property. Quaere 

S. 41 makes no express reference to negligence. 
Therefore it is doubtful whether negligence 
can be a plea under S. 41: 150 I.G. 145=1934 
O. 283. This section like S. 115 ot the Evidence 
Act applies to a case where the person sought 
to be estopped has acted under a mistake of 
fact. 18 N.L.R. 27=1922 N. 79. See also I* 

G. 540=1925 C. 993. Where the real owner 
himself is estopped under this section to question 
an alienation, a successor in interest of the real 
owner is also estopped 65 I.C. 245 = 26 C.W. 
N. 436. The principle of the section does not 
apply to execution creditors even though the 
judgment-debtor himself may be estopped by 
certain considerations. 43 M. *35 = 37 M.L.J. 
442. See also 34 I.C. 494. S. 41 does not apply 
to tenancies. 1935 R.D. 62. The Transfer of 
Property Act does not apply to the N.-W.^ Fron- 
tier Province but the principles underlying i^ 
sections are used by the Courts there as princi- 
ples of equity, justice and good conscience 
under S. 23, Frontier Law and Justice Regu- 
lation. *942 Pesh. 68. 

Relioious Endowments are protected from 
the operation of the section as the idol is the 
shrine itself and no particular being can give 
consent express or implied. 73 I-^* 7 '}; Appli- 
cability of section to trust property. Held, pur- 
chaser from a Mohant not protected because 
of negligence to make enquiry. 1930 A..L.J. 
064. Where ihc mortgagors who were trustees 
of a religious institution mortgaged the trust 
properties and the mortgagee took the mort- 
gage knowing of their character as trustees 
and without making sufficient inquiry; 
that the mortgagee could not r^y on S. 41 . 
05 Bom. L. R. 1091 = 1934 B.i. The appellant 
claimed to be trustee of certain temple pro- 
perty under a certain will and a decree, put 
did nothing to secure that the proper entries 
relating to this trust property were made *” ^he 
Property Register. The appellant allowed Af 
to hold himself out as the owner in a sale ot 
the trust property. He stood by ^d did not 
even act with reasonable promptitude wh^ e 
purchaser was building upon the land. ihere 
was nothing which would have put fhe pur- 
chaser on enquiry to ascertain the real title of 
the appellant. In a suit by the appellant to set 
aside the sale, held, that the sale could not be 
set aside as the provisions of S. 41 were attract- 
ed in the purchaser’s favour. 1937 b. *77 — 

31 S.L.R. 197. Idols though for certam pur- 


poses can be spoken of as minors, cannot be 
given the special privllgees which are applica- 
ble only to flesh and blood minors who will 
come of age later on. The Sarbarakar acts for 
the idol and hence a plea under S. 41, of estop- 
pel would be available against an idol. 1942 
N.L.J. 4 ^ 3 * 

Ostensible Owner. — ^45 A. 520=21 A.L.J. 
424. See also 118 I.C. 718=1929 A. 800; 33 C. 
W.N. 994; 63 I.C. 125. As to who is an osten- 
sible owner, see 27 Bom. L.R. 434=87 I.C. 951 
= 19256. 343. A person disclaiming^ title 

cannot afterwards set it up to the prejudice 
of third parties purchasing from the ostensible 
owner in good faith and for value. 5 O.L.J. 49 
= 45 I.C. 307; 22 C.L.J. 574=29 I.G. 84,^^/ 
also 45 A. 520=21 A.L.J. 424=1923 A, 983. 
Person against whose property a charge is 
created by a decree is not ostensible owner. 
27 Bom. L.R. 434=87 I.G. 951 = 1925 B. 343 > 
so also guardians, 34 A. 22; 29 A. 292; agents, 
4 Bur. L.T. 74; I I.C. 525. So also a permissive 
possessor is not an ostensible owner. 41 C.L.J. 
374=1925 C. *034. Possession by manager 
of property during owner’s absence and transfer 
of registry in his name in Municipal book 
does not make him an ostensible owner. 44 A. 
674=1922 A. 392; 19 C. W.N. 1055; also 3^ 

A. 308 = 25 I.G. 158. As to pardanashin ladies, 
see 40 G. 378 = 25 M.L.J. 55 (P.G.). A house 
was owned by one /f, who gifted it orally to 
his daughter-in-law in lieu of dower.^ The 
title-deed of the house was left in possession of 
her husband. The house was subsequently 
mortgaged by him and the title-deed was 
handed over to the mortgagee. The mortgagee 
attached and tried to sell the mortgaged pro- 
perty. The daughter-in-law objected. Held, 
that when she allowed her husband to retain 
possession of the title-deed, she impliedly con- 
sented to his holding himself out as the owner 
of the property and hence the mortgagee was 
protected by S. 41. Ev?n the usual practice 
among the pardanashin ladies of allowing their 
husbands to manage their property could not 
get over the obvious fact. 0936 L. 8*6, Rel. 
on.) *937 Pesh. 58. Where a vendor alienates 
property which stands in his name in revenue 
entries as sole owner, the vendee is protec- 
ted, though others may be inicrcsted in 
the property actually. *927 L. 866; *938 

L. 405. Where property belonging to the wife 
was mutated in favour of the husband and the 
wife not only did not attempt to challenge 
the mutation but also allowed^ the husband to 
remain in possession, she, having allowed him 
to act as the ostensible owner of the property, 
is estopped from challenging the title of the 
mortgagee from the husband, where the mort- 
gage is made in good faith and for valuable 
consideration. 38 P.L.R. 90. But where the 
entry in the mutation register relied on by the 
transferee shows that other persons claimed 
ownership, the transfer is not by the ostensible 
owner. 8 O. W.N. 237= 1931 O. 253. A picrson 
cannot be said to be an ostensible owner with 
the consent of the true owner on the basis of an 
entry in the revenue papers when the ostensible 
owner’s name was entered in the revenue 
papers in the face of the opposition of true owner 
and was only entered as he was in po.<session 


S. 41] 


The Transfer of Property Act (IV of 1882). 


5075 


NOTES. 

at the time. aC N.L.R. 227. Possession by ser- 
vant in lieu of rendering services does not make 
hi n ostensible owner. 41 C.L..J. 374=19250. 
10 J.4. A minor who has an interest in property 
rannot by reason of the disability of infancy 
give his consent, and therefore, a iransferec of 
such property from an adult brother of the 
minor cannot claim the protection of S. 41 as 
against the minor. 37 P.L.R. 112. Where 
some alone of several co-sharers are entered in 
the revenue records as owners, and on the basis 
of that a mortgagee entered into a mortgage 
with them, his title is protected under S. 41. 
79 I.G. 174 = 46 A. 377. A sale by such co- 
sharers and the vendee stands in the position of 
the vendors and any defence available to them 
is open to him as regards the title to the pro- 
perty. 1933 L. 262 = 34 P-L.R. 714. Thougli 
a bequest by the widow of property inherited 
from lier husband is invalid, yet where the next 
reversioners consented not only to the will but 
to the getting of the legatee’s name entered in 
the record’oj"- rights and a third person has on the 
faiili thereof adv'anccd a loan to the ostensible 
owner, i.e., the legatee, the reversioners arc es- 
topped from asserting their own title to the 
prejudice of the stranger. 27 N.L.R. 283. 
Having regard to the provisions of the Madras 
Estates Land Act, a patta granted by a land- 
holder in respect of a ryot’s holding is strong 
pritna facie evidence of title, and is practically a 
title deed to the ryot in respect of his holding, 
so as to enable a transferee from the paitadar to 
claim the protection of S. 41. 51 L.W. 351 = 

1940 Mad. 523 =(i 940) 1 791. Where 

a person purchases property at an auction-sale 
under circumstances which do not lead him to 
an enjuiry, S. 41 does not apply. 21 A.L.J. 498 
= A. 63 ; 28 N.L.R. 227. As to how far 

dealings by or with batamidar bind the real 
ownci-, see 26 C.W.N. 43G ; 19 W.R. 292 (P.C.). 
All that S. 41 requires is that the alienors should 
act as “ostensible owners” with the consent ex- 
press or implied of the “persons interested.” 
The trustees of a property come under the latter 
category. 37 P.L.R. 168. A gift once, legally 
made tv irrevocable, and the donor cannot be heard 
to say as against the donee tliat it was never 
intended to be actc i upon. As against the 
donor the donee acquires a good title from the 
date ol the gift. Even when the donee happens 
to be only an ostensible osvner, the right of 
third parties dealing in good faith with the 
donee are protected by S. 41, T'. P. Act, much 
more so when the donee has acquired not only 
an ostensible but a real title. 1936 A.M.L.J. 

1 18. 

Limited OwNKR. — \Vhen a Hindu lady cannot 
without legal necessity transfer a part of the 
estate in her possession so as to bind the rever- 
sioners, much less can .she by orally transferring 
possession and putting such person in possession 
destroy the rights ot the reversioners in case 
such person transfers the properly. In such a 
case the transferee from such a person cannot 
plead estoppel under S. 41, for that section 
refers to personal estoppels arising out of the 
conduct of the plaintifls or persons through 
whom they are claiming, anti the mere fact that 
Uie Hindu widow’* estate is vested in the limit- 


ed owner for the time being cannot create an 
estoppel against the reversioners by virtue of 
the consent obtained from the limited owner. 
55 A- 554=1933 A.L.J. 1185=1933 A. 4.03. 

13 Mys.L.T. 61=39 Mys.Hrc.R. t??|. 
Where a Hindu widow who had been uncliaste 
and had not been living with her husband 
was allowed to succeed in the presence of the 
daughter living and enter into his property, it 
will hardly avail the reversioners to impeach a 
transaction of sale entered into by her on the 
ground that she was by reason of previous un- 
chastity not lawfully entitled to succeed. If 
this is so, S. 41 may be of assistance to the pur- 
chaser from the widow to this extent; that the 
daughter by her conduct led the purchaser to 
believe that the widow was the person entitled 
to present possession of the property during her 
lifetime. 1937 P. 353. It is not open to the 
alienees from a Hindu widow to rely on S. 41 
of the T. P. Act as a defence to a suit by rever^ 
sioncrs. The section is not applicable to cases 
of adverse possession and the consent of the 
limited owner can be operative only so far as 
she is concerned. It cannot bind the rever- 
sioners so long as the limited owner remains 

‘ 942 A.L.W. i6t = i 942 A.W.R. 

Burden of Proof.—THc burden of proof is 
• alNvays on the transferee to show that he acted in 
good faith and that his transferor was the osten- 
sible owner with the express or implied consent 
of the real owner. 1934 Q. 165=150 I.G. 922. 
Existence of circumstances calling for inquiAr is 
not necessary. Where he fails to look into 
papers to sec whether vendor has power to sell 
property, he is not entitled to bencHt of S. 4.1 
and the mere fact that the vendor’s name 
appears in Register Z) is not sufficient. 1034. p 

313. It is not sumcient 
m establish merely that he made an enquiry 

L he vendee may liavc made a reasonably care- 
ful enquiry and may have ascertained the true 
fact, but chosen to ignore them. A finding of 
the absence of negligence is not thcrefore^thc 
same thing as a finding of good faith. A per- 
son may act without neglicnce but at the same 
lime Without honesty. 148 LC. 742=1934 L. 

owner cannot question 
the benamidar when he him- 
self has allowed and attested the same. 46 I 

transferee is always 

93 > 9 9 P-H.G.G. 404 ; 21 A.L* 1.408; 20 I G 
= C.L.J. 574; ,04 I.c. 39!®; ’,9?8 N 

'hi. 3cttion®no.iV^ 

N notice. 

525=- I 14 I.C. *42=1920 C. 83; 

48 C.L.J 374; 6 O.W.N. 169=1020 O *02 

of hfrV*" about the infirmUy of tide 

‘^nsferor cannot claim the benefit of 

Q20 A ; also 47 M.L.J. 622; 

1929 A. 737. See aho 44 C.W.N. 813 = 71 C 

L.J. 520 — t94o Cal. j q 373== 1920 

"I? ^ ®73 ; 73 P.R. 1918 = 47 l.G^ 

367. Burden of proving that the purchaser had 
noi,« of the real title lies on the real owner. 

93 4 qIso igo 1,0 
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413=1940 Rang. 184 ; 1922 N. 226 ; 1928 N, 
308 ; 1929 C. 626. Notice of possession by 

stranger amounts to notice of his rights. 20 
I.G. 195=18 C.W.N. 657. Possession by real 
owner is notice of the benami nature of the 
transaction. 46 P.R. 1918 = 43 I.C. 556 ; 1925 

B. 299 ; 29 C.W.N. 436. See also 33 Bom.L.R. 
356=1931 B. 227. A Burmese husband lowed his 
wife and children to hold themselves out as the 
sole owners of the properties and to deal with 
them as if they were such owners. The wife 
and children mortgaged the properties and the 
mortgagee acted in good faith and without notice 
of the title of the husband. Heldy the husband 
could not impugn the mortgage. 146 I.G. 1073 

= 1933 R- 361. 

Reasonable: Care.— ‘What amounts to. 43 

C. L.J. 452 \ 27 I.C. 14=1 L.W. 649 ; 1923 N. 
15; 1926 C. 916 ; roo 1.0.665=1927 M.W.N. 
T 14 ; 99 I.C. 1 = 1927 A. 158 ; 1928 M. 778 ; 
113 I.G. 373=1929 N. 28 ; 3 O.L.J. 224=34 
I.C. 773 ; 6 R. 643. The expression ^reasonable 
care* means such care as an ordinary man of 
business or a person of ordinary prudence would 
take. 33 C.W.N. 526. See also 1937 A. L.J. 1356 
= 1938 All. 64. ‘Reasonable care* would require 
the purchaser to inspect title-deeds under which 
the vendor cliams title and to ascertain if the 
vendor has power to transfer under the deeds., 
iti I.C. 539=1928 M. 778; II C.L.J. 197 = 5 
I.C. 334. He must also establish that he made 
reasonable inquiries ; an entry in the revenue 
papers in itself is not sufficient to constitute 
the basis of enquiries. I.L.R. (1936) N. 177=193® 
N. 214. What would be reasonable care is a 
question of fact. 36 A 308; 5 P.L.J. 521 ; 48 C- 

L. J. 374; 1929 C. 83; 1927 M. 1 138=37 P-L.R. 
168. Each case must be decided upon its own 
particular circumstances. 100 I.C. €65=1927 

M. 1138 (Failure to inspect title-deeds is not 
conclusive). Where the purchaser made casual 
inquiries of persons who were not conversant with 
the vendor’s affairs, held^ that the purchaser had 
not taken reasonable care. 52 C.L.J. 492 = 
1931 C. 144. Where there is no evidence to 
prove that the mortgagee took the mortgage 
from the ostensible owner after taking reason- 
able care to ascertain that the transferor had 
power to make the transfer and that he (mori- 

- eagee) had acted in good faith, he cannot claim 
protection of S. 41. 8 O.W.N. 237=1931 O. 

^ 33 • 

Enquiry. — In order to support a plea under 
S. 41 there must be proof that the party made 
due enquiry. lo P.L.T. 254=116 I.G. 779 = 
1929 P. 305. See also 1930 A. 422; ii L.L.J. 
219; 49 CJ.L.J. 532; 7 R. 276; 1929 R. 17; 6 
O.W.N. 133=1929 O. 160; 1927 M. 1138; 1933 
O. 166=10 O.W.N. 58. It is ncccssaiy under 
S. 41 to prove not merely consideration but 
also good faith and due enquiry. 33 Bom.L.R. 
356=1931 B. 227=1934 R. 139. S. 41 of the 
Act protects a person who lias acquired title 
from an ostensible owner. Neither this statutory 
orovision nor equity can protect a transferee 
un'ess the transferee has taken reasonable care 
to ascertain that the transferee had power to 
make the transfer. A purchaser cannot be said 
to have acted like a reasonable man if he has 
taken no steps whatever to look at tlic registers 


and does not in any way ask or seek to obtain 
the production of the documents of title at least 
before the completion of sale. 1942 N.L.J. 353. 
If he makes no enquiry into title, such as a 
prudent purchaser would make, or avoids pro- 
secuting such an enquiry, he cannot claim 
protection and the principle that a man cannot 
give what he has not must apply. 65 C.L.J. 
347=41 C.W.N. 797. The enquiry need not 
extend to whether the seller’s wife is enceinte. 26 
I.G. 61 = 27 M.L.J. 580. Where a vendor claims 
title under an invalid document, title by pre- 
scription ought to be enquired into. 27 I.C. 
777 = 8 Bur.L.T. 85. Full and proper enquiry 
ought to be made in the Registration Office 
records. 7 R. 118=1929 R. 117. A mere 
inspection of the khewat should not suffice as a 
sufficiently good inquiry, especially where the 
vendor or the judgment-debtor is a Maho- 
medan. 124 I.G. 757=1930 A. 521. Where, 
had the transferee made inquiries in the village, 
he would have come to know that the property 
had long ago been sold by the transferor and 
that he had no interest left in the property at 
all which he could transfer, transferee gets no 
title to the land. Mere inspection of the revenue 
papers by the transferee is not enough, z i 
O.W.N. 421 = 1934 O. 165. A transferee con- 
sulting khasra paimash of the municipality or 
police records of levy of punitive tax, cannot 
be considered to have satisfied the requirements 
of S. 41. Such records have not been framed 
with a view to settle the ownership of pro- 
perties, but only for the purpose of realisation 
of taxes. 1934 L. 885. See also 1933 A.L.J. 
1036=1933 A. 917. Where it is found that the 
mortgagee had not made any enquiries he is 
not protected and is not entitled to benefits 
conferred by S. 41. The fact that the mort- 
gagors’ names were entered in the khewat is not 
sufficient enquiry nor the fact that the Court 
of Wards was in possession of the property. 
1942 O.W.N. 127=1942 A.W.R. (G.G.) 95. 
Where a transferee takes a transfer from an 
heir to a deceased who is in possession of the 
property without making inquiries as to whether 
there are other co-heirs, lie is not entitled to the 
protection under S. 41. 1934 A.L.J. 544= 

1934 A. 193. It is not enough to assert generally 
that enquiries should be made or that a prudent 
man should have made further enquiries, but 
some specific circumstances should be pointed 
out as the starting point of an enquiry which 
might be expected to lead to some result. 1937 
353* I^ enough for the purchaser to 

say that an enquiry as regards the possession 
of the property had been made through a ser- 
vant. The transferee should place before the 
Court the evidence showing what enquiries had 
been made by the servant, so that the Court 
might be in a position to judge for itself whether 
these enquiries which the servant made could 
be considered to be reasonable or not. 11 
O.W.N. 702=1934 O. 233. Where a mother 
sold the share of her son in the estate of his 
father to her sister and it was not disputed that 
the transferor and the transferee lived in the 
same house together and that the transferee 
used to \vrite the accounts in connection with 
the estate for the transferor, the only reason- 
able presumption that could be drawn firosq the 
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42 . Where a person transfers any immovable property, reserving power 

Transfer by person having I? ^^voke the transfer, and subsequently transfers 
aulhority to revoke former property for consideration to another transferee, 

transfer. such^ transfer operates in favour of such transferee 

(subject to any condition attached to the exercise of 
the power) as a revocation of the former transfer to the extent of the power. 

Illustration. 

A lets a house to B, and reserves power to revoke the lease if, in the opinion of a specified 
sui-veyor, B should make use of it detnniental to its value. Afterwards A, thinking that such a use 
has been made, lets the house to C. This operates as a revocation of B^s lease subject to the opinion 
of the surveryor as to B*s use of the house having been detrimental to its value. 


43. Where a person ^fraudulently or] erroneously represents that he is autho- 
^ ^ ^ . rized to transfer certain immovable property and 

Transfer by unauthorised professes to transfer such property for consideration 

quires interest in properly transfer shall, at the option of the transferee, 

transferred. Operate on any interest which the transferor may 

acquire in such property at any time during which 
the contract of transfer subsists. 


Nothing in this section shall impair the right of transferees in good faith 
for consideration without notice of the existence of the said option. 


LEG. REF. 

* Inserted by /Vet XX of 1929, S. 13. 

NOTES. 

circumstances is that the transferee purchased 
the share of the son in his father’s estate 
knowing that his share had not been paid to 
him. 151 I.C. 3i4(’2V Enquiry ought to be made 
as to collaterals before taking a transfer from 
the sister’s son of the last full owner. 43 A. 
263=19 A. L.J. 11=64 I-O. C 5 *ee nem Act II 
of 1929). As regards non-enquiry regarding 
coparceners, see 86 I.C. 633 = 21 L.\V. 295. 
Where the vendee is himself a co-sharer in the 
properly and believes himself to be fully aware 
of the circumstances relating to the title of the 
vendors, and the vendors have been acting as 
ostensible owners for years and nothing has 
happened to put him on any further inquiry 
as to title. S. 41 is applicable to the circum- 
stances of the case although the vendee docs 
not make any inquiry as to title. 37 P.L.R. 
168. As between members of a joint Hindu 
,family the fact that the name of one member 
rather than that of another or of all the mem- 
bers is used in acquisition of property, docs not 
amount to holding out that member as the 
ostensible owner, and a person dealing with one 
member of a Hindu family can hardly say that 
he was misled unless he proves that he made 
full inquiries and could not ascertain his title. 
1937 P. 3'S3=i917 P.W.N. 144. Dealing with 
the joint Hindu family property by one of the 
members as his own docs not render the pur- 
chaser from such owner an ostensible owner. 
192O M. 635=110 I.C. 548. Alienee from a 
manager of joint family is not ostensible owner. 
35 C.W.N. 693=1931 P.G. 118. Of two inno- 
cent transferees the one who renders it possi- 
ble for the owner to deal with the property a 
second time, must suffer for his negligence. 53 
I.C. 397. As to transferee from Hindu widow, 
see 13 R.O. 2O0. In the Punjab transfers may 
be oral and frequently are so. For this reason 
more importance is attached to the revenue 
records in the Punjab than in the other pro- 


vinces, as there the transfers must usually be by 
means of registered deed. The searching of the 
• registration records thcrefere in the case of 
agricultural land is not a practice commonly 
done. What is looked at is the entry in the 
revenue records. So where a mortgage does not 
get his mortgage entered in the revenue records 
and thus allows the mortgagor to remain osten- 
siblc owner, such mortgagee cannot question 
the alienation made by the mortgagor to others 
who from the revenue records found the pro- 
perty free from encumbrance. The mortgagee 
in such a^ case is estopped by liis own negligent 
conduct is not getting hts mortgage entered in 
the revenue records. 38 P.L.R. 1097= 1936 L. 

^‘Voidable**. — T here is no reason to accept 
the contention that the expression ^Voidable’* 
in S. 41 must be construed as voidable in its 
entirely and that the section is not applicable 
to cases where the wfiole transaction is not so 
voidable, in I.C. 539=1928 M. 778. 

Sec. 43: Chanou in the present Section 

ANn REASON FOR THE CHANCE. — This is explain- 
ed as follows in the Statement of Objects and 
Reasons. — S. 43 refers to a person making an 
erroneous representation that he is authorized 
to transfer certain immovable property. The 
underlying Principle is also applicable to a case 
when the representation is fraudulent. The 
expression **crroneoujly” ha.s, in fact, been 
construed to include all representations whether 
tainted or untainted with fraud. 7. A. 864; 20 
C. 296. It is, however, desirable to make'thr 
meaning clear by using the word “fraudulently” 
along with the word “erroneously.” 

Principce op Section.— S. 43 is only an 
embodiment of the principle of estoppel. It is 
expressed variously, sometimes, as feeding the 
grant by estoppel, at another time, no person 
is allowed to derogate from his own grant, and 
yet again by the principle that equitv considers 
that done which ought to be done. But under 
the guise of S. 43 the Court cannot uphold a 

transfer of property forbidden bylaw. 110 I.C. 

357 = *928 0.344; >48 I.C. 72i = t934 R. 51; 
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Illustration. 

A, a Hindu, who has separated from his father B, sells to C three fields, X, T and Z; repre- 
senting that A is authorized to transfer the same. Of these fields Z does not belong to A, it having 
been retained by B on the partition ; but, on B*s dying A as heir obtains Z’ having rescinded 

the contract of sale, may require A to deliver Z him. 


reversioners of 
I (P.C.); 3 L. 
is no represent 
289= 1929 P.G. 


NOTES . 

1930 M.W.N. 1054. Sale by the 
a Hindu widow. {See also 48 C. 

636.) No estoppel wlien there 
tation. 56 I. A. 74 = 33 C.W.N. 

56 (P.G.). See also 1930 M.W.N. 1054. Agree- 
ment between two persons that each will not 
question the rights of the other — One party 
subsequently acquiring the rights of the other 
in his property — Estoppel. See x 18 I.G. 466. If 
there is a sale or pledge to a bona fide purchaser 
or pledgee for value by one who has no title, if 
that person subsequently obtains a title, it enures 
to the benefit of the purchaser or pledgee. 45 
M.L.J. 516 = 56 M. 852 (F.B.). S. 43 does not 
apply to a case where there i.s no consideration. 
31 A. 53; and where there is no erroneous 
representation on the part of the transferor, that 
he is authorised to transfer the property at the 
date of the transfer. 31 A. 53=t I.G. 818; 
68 I.G, 203 = 27.G.W.N. 918; 27 I.G. 982=19 
G.W.N. 1272; 10 L.W. 221=52 I.G. 992; 35 

M.L.J. 120; 28 M.L.J. 44. There can be no 
estoppel in favour of one against the other if 
both parties knew the true state of facts. 9 
Lurk. 359= 1.48 I.G. 367=11 O.W.N. 145 = 
1934 O. 112. See also 164 I.G. 193=1936 A.L.J. 
1230=1936 A.W.R. 691 = 1936 A. 557; 1935 A. 
244. S. 43 of the Act docs not apply to a trans- 
feree who is not proved to have been misled 
by erroneous representations of the transferor 
as to his power to transfer. 59 I.G. 275= 12 L. 
W. 449; 48 A. 150 = 92 1.0.471 = 1926 A. 102. 
(Relying on 34 M. 150 and 31 A. 53.) 162 I. 

G. 451 = 1936 O.W.N. 4 « 3 = *936 O. 

R. (1938) All. 63=1937 A.L.J. 1240=1938 

All. 22. S. 43 does not impose on the trans- 
feree any duty to make an inquiry into the true 
c.xtent of the interest, of the transferor in the 
property transferred. 1936 O.W.N. 1241 = 1937 
O. 127. But See OLO O.C. 72 = 39 I.C. 186, hol- 
ding that it is not necessary that the transferee 
should have believed in and acted upon the 
erroneous representation. A Hindu who lends 
money on a mortgage by a Hindu widow must 
be deemed to be aware of the elemental^ prin- 
ciples of Hindu Law as to the limited mtercst 
of a widow inheriting the property of her decea- 
sed husband; and such a ^ansferec cannot 
claim the benefit of S. 43, X.P. Act. 151 . . 

«i6i = iQ 24 .A 069. An abandonment of a claim 
to prope^y in a suit is not a transfer contem- 
plated by S. 43: 1936A.M.L.J. 124. Section IS 
not applicable to void sales. 107 l.y. 072 — 
192O O. 153; 25 M.L.J. 635; 24 M.L.J. 88x. 

S. 43 presupposes an attempt to transler pro- 
perty which is transferable by law and does 
not extend to cases of transfers of 

which cannot be transferred under S. 6 (a) ol 
the Act. (30 M. 255; 31 R- 165; i 913„^^AV.N. 
415, Rcl.) 20 O.C. 155 = 4 ‘ 

C. 540. See also 41 M. 749 = 34 M.L.J. 

The Illustration to S. 43 9 f the T.P. Act is repug^nt 
to S. 6 {a) of the Act and is not good law. 1 n e 
right of a presumptive reversioner to succeed 
to the properly on the death of the limited 


owner in pessession is only a spes successionis and 
its transfer is invalid, though in form it pur- 
ports to be a conveyance of a present interest 
in the property. The transfer, being expressly 
forbidden by S. 6 (a) docs not become valid by 
the application of S. 43 of that Act on the 
vendor subsequently succeeding to the property, 
146 I.G. 965 = 38 L.W. 610=1933 M. 795 = 
65 M.L.J. 588. See also as to transfer of rev^~ 
sionary interest 123 I.G. 906=1930 N. 204; 6 0 . 
W.N. 233=1929 O. 185; 1930 M.W.N. 1054* 
BotSee 29 I. G. 439 = 29 M.L.J. 733 : *927 
649 = 53 M.L.J. 218. There is a distinction 
between a transfer which is professedly one of 
mere right, e.g.y a right of reversion or expec- 
tancy and a transfer of specific property which 
the transferor erroneously represents he is 
authorised to transfer, though he may have, for 
the time being, merely a reversionary right 
therein. Transfers of the former class would 
obviously fall within the purview of S. 6 (a) 
and would be void ab initio while tho.se of the 
latter class would be governed by ^* 43 : * 3 ® *• 
G. 821 = 1931 N. 51. See also 4 A.W.R. 

It is not necessary that the option under the 
section should be exercised jmn'edi^ly alter 
the right to do so is attained. 20 O.C. 72—39 

I.C. 186. , ^ 

Scope. — ^The section docs not apply to^ exe- 
cution sales because the judgmen^debtor 5 tide 
is not guaranteed by the decree-holder. 40 C. 

,73*=, 7 C.W.N. 137:4 G* ®77- •SVe 2^0 4 A- 
wfa. 492; 40 P.r^.R. 202 = 1936 Lah. 360. The 

section applies when the contract of transter 
subsists at the time of the acquisition of title. 
10 I.C. 443. The section applies when a per- 
son grants a permanent lease professing a higher 
status than that of a ryot and subsequently 
acquire, absolute rights. 105 I.G. 290. See aho 
193Q Pat, ri6. A sale by O.R. before the 
passing of the vesting order becomes effec- 
tive when such order is passed subsequently, 
both by reason of its retrospective operafion 
and by virtue of S. 43 of this Act. * 927 , 
M.W.N. 794. The benefit of the section will 
applv against all persons claiming under the 
transferor other than a 

^vithout notice. 27 I.G. 982= 19 C.W.N. 1272. 
The acquisition of the property may be by 
inheritance. The transfer is not void as that 
oi SL spes successionis I.C. 439 — 29 M.L,J. 733 * 
1927 M. 649 = 53 M.L.J. 218. 55 ^ 

G. 698; 41 M. 749 = 34 M.L.J. 563. Where 
in the case of a sale an erroneous represen- 
tation is made by the transferor that he is 
the full owner of the estate sold (though in 
fact he merely has spes successionis) ^ then if 
the transferor happens later to obtain the real 
interest, the previous transfer can operate on 
that interest. It is the duty of the courts to 
reconcile S. 43 with S. 6, if possible, and the 
operation of S. 6 must be confined to cases in 
which the transfer purports to be that of spes 
successionis ^ or where transferee knows that the 
transferor has no more to give. I.L.R. (193°) 
Bom. 155 = 40 Bom. L.R. 147 = 193® Bom. 228. 
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NOTES. 

Set also 1939 pat. 116. Where a person who 
has no title to a certain property mortgages that 
property as his own, but soon afterwards 
acquires title to that property by purchase, 
the property, at the option of the mortgagee, 
becomes liable to the mortgage. 172 I.G. 707 
= 41 C.W.N, 1124. salt of partnership property 
by one Partner — Sale of Same property to different 
person by the remaning partner — Allotment that 

property to one of partners in subsquent arbitration 
proceedings — His transferee can claim benefit of S. 43 
I.L.R. (1940) A. 674=1940 A.L.J. 592 = 1940 
A. 453. VVherc a Mahomedan husband makes 
hiswife accept certain property in lieu of dower 
on the understanding that his father has per- 
mitted him to transfer it and hence he is com- 
petent to alienate it and tlie wife is not aware 
that the property does not belong to her hus- 
band, it amounts to a misrepresentation, pur- 
suading the transferee to marry the transferor, 
and the wife is, under S. 43, entitled to enforce 
her claim against her husband, when, on the 
death of bis father, he becomes the owner of 
the property. 162 I.C. 900=1936 Pesh. 103. 
And if the husbantl transfers the property to 
his wife by a deed of relinquishment, the tran- 
saction is bona fide and for consideration and 
cannot be challenged as being fraudulent by a 
creditor of ihe husband who subsequently 
attaches the property belonging to the husband; 
it cannot be attached and sold in execution o f 
a decree obtained against the husband. {Ibid) 
The acquisition tf title may be bv purchase. 50 
I.C. 778. If the property sold is under the 
Collector’s management, the seller must convey 
the property after the Collector’s management 
ceases. 26 B. 510= 16 I.C. 570= 14 Bom. L.R. 
598. Where a non-f ransfcrablc occupancy 
holding wa.s mortgaged by the raiyat and on 
the death of the latter the landlord settled the 
lands with anotlier on footing that the widow 
had abandoned the holding and obtained rent 
but he also brought the property to sale in 
execution of his mortgage-decree and purchased 
the same and the person who was subsequently 
inducted into tlie land sued for recovery of pos- 
sc.ssion. Held, that the settlement in (ovour of 
the subsequent Ic.ssee was s'aJid and couhl be 
enforced by reason of the principles contained 
in S. 43. 58 C.L.J. 145=37 C.W.N. i 144. 

Leases. — The rule in this section also applies 
to leases. 2 C.L.R. 328 ; 19 C.W.N. 143 = 23 
I.C. 69 ; 53 I.C. 96. W’hcrc lands were held 
from the Government under a temporary settle- 
ment, but permanent sub-leases were created, 
renewal of the Government settlement operated 
in favour of the lessees. 19 C.I...J. 308 = 23 I. 
C. 16=18 C.W.N. 907. See aUo 27 I.C. 705 = 
28 44 ; 53 I.G. 96=4 Pat.L.J. 505. But 

see 40 I.C. 581=33 M.L.J. 370. 

Exchange. — Stands on the same footing as 
sale. 60 I.C. 819 = 33 C.L.J. 184. 

Moricaces. — This section applies also to 
mortgages, and a mortgagee can enforce his 
charge on any interest wliich his mortgagor 
may acquire in the mortgaged property subse- 
quent to the mortgage, although he had not 
such interc.st at ilic time of the mortgage. 3 
Pat.L.T. 401 = 1922 P. 347 ; 35 A. 382=9 I.C. 
298 ; 4 O.W.N. 1077 ; 122 I.C. 177=1930 A. 


113; 4 R. 291=98 I.G. 323= 1927 R. 14 (Equit- 
able mortgage by deposit of title-deeds). See 
also 55 I.G. 698 ; 1924 A. 362 ; 58 I.C. 72 = 5 
Pat.L.J. 605 ; 153 I.C. 984=1935 A.L.J. 214= 
*935 A. 269. Two groves with some other 
property of the mortgagor were mortgaged for 
the purpose of purchasing the very two groves 
from its owner. Held, that the mortgage was 
enforceable against the groves on the principle 
of feeding the grant by estoppel, there being no 
third party’s interest intervening between the 
execution of the security and the execution of 
sale-deed. *931 A.L.J. 72=1931 A. 275. On 
the date of the mortgage in favour of the plain- 
tiff, the defendant was an undischai^cd insol- 
vent. At the time of the suit by the mortgagee, 
the insolvent had been discharged and the 
mortgaged property revested in the defendant. 
Held, that an alienation by an undischarged 
insolvent of property belonging to him was not 
void, but only voidable at the option of the 
Court or the receiver and that the mortgagee 
was, under the circumstances, entitled to enforce 
the mortgage by sale of the mortgaged property. 

55 A, 503= *933 A.L.J. 475 = *933 A. 449. A 
contract mortgaging a spes successionis in the 
Punjab, where the Act is not in force can be 
enforced as an agreement to convey the estate 
when it falls into pos.session. Where a person 
mortgages a certain land as his own property 
without purporting to mortgage his rcver.sionary 
rights therein, the mortgage is not void ab initio 
and in any event the case is fully covered by the 
principles underlying S. 43 of the T. P. Act. 35 
P.L.R. 732=1934 L. 996. So also where a 
Hindu coparcener executes a mortgage of certain 
property reciting in the mortgage deed that he 
is separate from the other members of the 
family, and subsequently on a partition the 
mortgagor gets properties allotted to him, the 
mortgage lien is transferred to the property 
which he gets on such partition. 16 P. 230. 

S. 43 is not applicable to cases of transfers of 
property which bv law was not transferable. 
Where a father in joint Hindu family in Oudh 
alienates ancestral properly without necessity 
and there is a subsequent division in the family, 
but the mortgage clearly indicated that there 
was a possibility of the transaction being as- 
sailed, there i.s neither a fraudulent or errone- 
ous representation, nor a subsisting contract, 
inasmuch as the mortgage was void ab initio and 
hence the principles embodied in S. 43, arc not 
applicable to the ca.se. *940 O.W.N. 982=16 
Luck. 484=1941 Oudh. 123. Mortgage of pro- 
perty not transferable under law in force at the 
time — Subsequent change of law making it 
transferable — Effect — Enforceability of mortgage. 
*937 A.W.R. 174= *937 All. 287. Mortgage by 
minor — Fraudvilent concealment of minority — 
Suit to enforce mortgage after majority — Plea 
of minority and consequent invalidity of mort- 
gage — Estoppel. 1937 A.W.R. 661 = 1937 All. 
610 (F.B.). Mortgage by owner of property— 
Subsequent disappearance — Mortgagor not 
heard off for over seven years — Presumption of 
death — Sale by heir of mortgagor = Validity — 
Suit by vendee for possession — Maintainability 
— Decree on mortgage can be used as a 
shield. 1937 M.W.N. 416 

Case or Reversioners. — Where the paternal 
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44 . Where one of two or more co-owners of immovable property, legally 
_ r , competent in that behalf, transfers his share of such 

rans cr y one co-owner. property or any interest therein, the transferee acquires, 

as to such share or interest, and so far as is necessary to give effect to the transfer, 
the transferors’ right to joint possession or other common or part enjoyment of the 
property, and to enforce a partition of the same, but subject to the conditions and 
liabilities affecting, at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belonging to an un- 
divided family is not a member of the family, nothing in this section shall be deemed 
to entitle him to Joint possession or other common or part enjoyment of the house. 


NOTES. 

uncle of the last male holder and his son as the 
prtsumptive reversioners to the estate brought a 
suit to set aside the alienation made by the 
widow and compromised the dispute with the 
alienee by which the uncle acting on his own 
behalf and on behalf of his minor son (the 
plaintiff) executed a sale-deed in respect of half 
of the property in favour of the alienee and 
subsequently after the death of the widow and 
the opening of his succession, the plaintiff 
brought, a suit to set aside the alienation. Held^ 
(i) that the plaintiff cannot under S. 43 be 
allowed to set up his title ; (2) that he was 
bound by the act of affirmation of his father in 
having compromised the dispute with the alienee 
and having purported to sell one half of the 
property to him. 1933 M. 836 = 65 M.L.J. 772. 
Where the reversioners join in an alienation by 
the limited owner, they arc not estopped from 
questioning the necessity for the alienation on 
the death of the limited owner. The doctrine 
of title feeding the estoppel is inapplicable. 46 

C. 566 = 28 C.W.N. 521 ; 48 C. 530=25 C.W. 
N. 496 ; 41 M. 749 = 34 M.L.J. 563. See also 
other cases cited earlier on this point. 

Exercise of the Option. — Non-repudiation 
of a transfer when the misrepresentation of the 
transaction came to be known is an exercise of 
an option. 33 I C. 975 - Option need not be 
exercised immediately after the right to do so 
is attained. 39 I.G. 186 = 20 O.C. 72. As to 
the meaning of the words “during which the 
contract of transfer subsists.” See 18 M. 492. 

Sec. 44 : Scope of Section. — Section docs 
not override the provisions of Hindu Law. 37 
I.C. 168 = 31 M.T..J. 275 ; 13 M. 275. Section 
applies to all kinds of transferees, including 
mortgagees and lessees. 3 A.L.J. 474 » *7 M. 
361 at 367. . . 

Partition. — The section provides for partition 
as a means of making the possessory right avail- 
able. 25 T.C. 401. A transferee of the share 
of a joint owner in a particular property, may 
sue for partition of that property alone. 33 
G. 17 = 23 C.L.J. 231. A stranger purch^er 
cannot have joint possession of family dwelling- 
house. 20 C.W.N. 675. When one co-owner 
transfers his right or interest in joint property, 
the other co-owners cannot impose on the share 
transferred any conditions or liabilities not 
affecting it {*.«.,) not existing at the date of 
transfer. 1925 N- 68 = 80 I.C. 920 at p. 923* 
As a general principle of law it cannot be laid 
down that a mortgagee of an undivided share 
of property from a tenant-in-common is^ not 
entitled to sue for partition. He_ is _ entitled 
to claim partition provided that it is neces- 


sary to give effect to the transfer. Where 
the mortgage is not a usufructuary mortgage 
and the mortgagee is not entitled to possession 
of the mortgaged property, he would not be 
entitled to partition. The fact that the^ mort- 
gage-deed confers on the mortgagee a right to 
sue for partition would not entitle him to sue 
for partition if in law he is not entitled to. 5 * 
L.W. 511 = 1940 Mad. 491. 

Repair bv Co-owner. — All co-sharers are 
equally liable for necessary repairs ; and when 
on the failure of other sharers in their duty, one 
of them does it negligently, he is not exclusively 
liable for it. 80 I.C. 920=1925 N. 68. 

Monthly Tenancy, and such temporary 
rights not incapable of partition. 1929 G. 7 * 0 ; 
[24 C. 575, (F.B.) Foil.] See also 27 M. 361 ; 
34 C. 1026. 

Sec. 44, Para. 2: Undivided family — Essen- 
tials. — To constitute an undivided family for 
the purpose of S. 44, it is unnecessary that the 
members of the family should have constantly 
resided in the dwelling-house nor is it necessary 
that they should be joint in mess. (1929 C. 
231, Ref.) 1935 M. 628. Principle of the 
para, enunciated in 5 B. 499 (504), procedure 
in such cases indicated. 35 I.C. 294=20 C.W.N. 
675. S. 44 does not speak of a family dwelling- 
house nor does it say that the dwelling-house 
must be occupied either permanently or even 
occasionally by the undivided family. The only 
two requisites laid down in the section are (i) 
that the house must be a dwelling-house and 
t'2) that it must belong to an undivided family. 

It does not matter if the house is occupied by 
tenants. Hence S. 44, would apply to the c^e 
of the purchaser of a share of one out of a 
number of dwelling-houses owned by an un- 
divided family, which they have rented out. 
Where an undivided family owned dwelling- 
houses, which they rented out and the purchaser 
of a share in it claimed mesne profits from the 
date of purchase to the date of possession. Held, 
that the proviso to S. 44 applied, even though 
the members of the family did not reside therein, 
and that the purchaser was not entitled to 
mesne profits. (18 G. 10 and 1922 M. 150, 
Dist.) 1935 M. 628. See also 1929 C. 231 
(where there was only occasional residence by 
members of the joint family, who were not joint 
in mess); 1940 Rang. 53. The words “unt/tpWff/ 
family" in para. 2 applies also to Mahomedan 
undivided family. 37 A. 324 (327) =5 A.L.J. 
353 (F.B.), Foil, in 12 C.L.J. 525 (534); 97 I-C* 
416. Even if it be assumed that the principle 
of S. 44 may be applied to a transfer which has 
been effected by reason of proceedings in 
execution of a decree for the purpose of pre- 
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45‘ Where immovable property is transferred for consideration to two or 

more persons, and such consideration is paid out of a 
or considc- fund belonging to them in common, they are, in the 

absence of a contract to the contrary, respectively 
entitled to interests in such property identical, as nearly as may be, with the interests 
to which they were respectively entitled in the fund ; and, where such consideration 
is paid out of separate funds belonging to them respectively, they are, in the absence 
of a contract to the contrary, respectively entitled to interest in such property in 
proportion to the shares of the consideration which they respectively advanced. 

In the absence of evidence as to the interests in the fund to which they 
were repsectively entitled , or as to the shares which they respectively advanced, 
such persons shall be presumed to be equally interested in the property. 

46 . Where immovable property is transferred for consideration by persons 

. having distinct interests therein, the transferors are. 

Transfer for consideration by absence of a contract to the contrary, entitled to 

rests. share in the consideration equally, w^here their interests 

in the property were of equal value, and, where such 
interests were of equal value, proportionately to the value of their respective interests. 

lUuslrations. 


(a) A, owninj; a moiety, and B and C each a quarter share of mauza Sultanpur, exchange 
an eighth share of that mausa for a quarter share of mauza Lalpura. There being no agreement 
to the contrary’, A is entitled to an eighth share in Lalpura* and B and C each to a sLxtccnth share 
in that mauza. , 

{b) A, being entitled to a life-interest in mauza Atrali, and B and C to the reversion, 
sell the mauza for Rs. 1,000 . A's life-interest is ascertained to be wortli Rs. 600, the reversion Rs. 400 
A is entitled to receive Rs. 600 out of the purchase money, B and C to receive Rs. 400. 

47 . Where sev^eral co-owners of immovable property transfer a" share therein 

without specifying that the transfer is to take effect 
Transfer by co-owncrs of any particular share or shares of the transferers 

S are in common property. transfer, as among such transferors, takes effect 

on such shares equally where the shares were equal, and, where they were unequal 
proportionately to the extent of such shares. 

Illustration. 

Ay the owner of an cight-anna share, and B and C, each the owner of a four-anna share, in 
mauza Sultanpur, transfer a two anna share in the mauza to D, without specifying from which of 
their several shares the transfer is made. To give effert to the transfer, one anna share is taken 
from the share of .'I, and half an anna share from each of the shares of B and C. 


NOTES. 

venting a stranger to the family from obtaining 
joint possession of a family dwelling-house, the 
proper stage for the rn<’mbers of the joint family 
to apply for an order of this nature would be 
at the time wlirn a suit is instituted by the 
purchaser to recover possession of tlie property. 
If they allo\v an ex parte decree to l>e passed 
against them in that suit, thev will be estopped 
from asking subsequently for an injunction 
restraining the purchaser from executing that 
decree. 46C.VV.N. 407- 

Sec. 45 : ScolT. — Section applies to trans- 
fers, for consideration: and is not applicable to 
gifts: see 34 M. Oo. There is nothing in S. 45 
to suggest that it ought to he limited to volun- 
tai-y " transfers. S. 45 applies to involuntary 
transfers also, tpii C. 416 = 200. In absence 
of specification of the shares purchased by two 
persons in the sale-deed it must be held that 
tioth purchased in equal shares. >929 A. O17; 
87 I.C. i7=t925 O. 369: 107 I.C. 149; 29 A. 
354 (364) J 2 ®*’ ^V’herc mortgage-money 

is advanced by two persons and their inter- 
ests specified, their interests in the mortgaged 

OC.M .— 636 


property will be proportionate to their interests 
96 I.C. 134=1026 A. 676. The provisions of 
I assistance in a case where 

the rights of the parties are determined bv the 
contract of partnership and subsequent agree- 
merits a.s to the payments to be made in regard 
to the purchase. 1942 O.W.N. 269=1942 OA 
205. Where a lease is executed in favour of 
three persons, in the absence of evidence to the 
contrary, the share of each must be presumed to 
be It IS for the person who claims a 

higher share 10 show by definite evidence that 
his share is higher. 1942 R.D. 562. The Court 
cannot take account of the second para, of 

absence of evidence. 
Where evidence is available but is not produced, 
the presumption under S. 4=^, para. 2 cannot be 

s.w'k.465 : 363 - 4 

. Sec. 46 . Hindu co-widows liavc no distinct 
interest, but only a joint interest in their hus- 
band s property. 7 A. 1 14; I M. 290 (P.G.). 
See aho l l M.I.A. 487. 

Sec. 47 . — As to the application of this sec- 
tion, see 18 M. 492; 14 M. 459. (Cases of cn- 
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48- Where a person purports to create by transfer at different times rights 

Priority of rights created by ifj the same immovable property, and such 

transfer. rignts cannot all exist or be exercised to their full extent 

^ . together, each later-created right shall, in the absence 

be subject to 

49 - Where immovable property is transferred for consideration, and such pro- 

poTransferce’s right under ^"7 P^J't thereof is, at the date o thef transfer 

li cy. insured against loss or damage by fire, the transferee, 

P case of such loss or damage, may, in the absence 

the contrary, require any money which the transferor actually 

ives un er t e policy, or so much thereof as may be necessary, to be applied 
in reinstating the property. 

50. No person shall be chargeable with any rents or profits of any immovable 

Rent bona fido paid to P‘‘°P®*‘y which he has, in pod faith, paid or delivered 
holder under defective title. person of whom he m good faith held such 

property, notwithstanding it may afterwards appear that 
the person to whom such payment or delivery tvas made had no right to receive such 
rents or profits. 

Illuslratxon. 

f. , lets a field to B at a rent of Rs. 50 and then transfers the field to C 7 . B^ having no, notice 
of the transfer, in good faith pays the rent to A. B is not chargeable with the rent so paid. 


NOTES. 

largement of the transferor’s share after the date 
of transfer.) 

Sec. 48 . — This section is based on the prin- 
ciple that he who is prior in time has the better 
title in law (r.e.) one who has the advantage of 
time on his side should also have the advantage 
in law. See 7 A. 568: 29 B. 42; ibid. 46; 8 
A. 409. S. 48 of the T. P. Act must be read 
subject to S. 48 of the Registration Act and so 
a subsequent registered mortgage is entitled to 
priority over an earlier oral charge, not ac- 
companied by delivery of possession, of which 
the mortgagee had no notice. 36 Bom.L.R. 277= 
1934 *89. '^Transfer** in this section means 

a complete transfer, and does not include a mere 
contract for sale or an incomplete sale by an 
unregistered salc-dccd where registration is 
compulsory. 4 B. 126 (F.B.); 8 A. 540. See 
also 10 C. 250. On the principle of this sec- 
tion when there are conflicting rights they 
must be treated as relating to different enti- 
ties. 49 I.G 39=21 O.C. 317. See also 9 M. 
495; 6 B. 193. As between two substituted secu- 
rity rights no question of priority can arise; S. 
48 applies only to successive mortgages of the 
same property. The rights in the substituted 
security of two rival claimants should be pro- 
portionate to the value of the original security 
as it stood on the date when the property 
mortgaged ceased to belong to the mortgagor. 
48 L.W. 119=1938 Mad. 547. Priority is 
determined by the dates of the deeds and not 
by the dates of registration. 6 Bom. L.R. 687 
= 29 B. 42; 8 B. 182; 29 B. 46 (51). Where 
two deeds in respect of the same property arc 
executed on the same day, it is a question of 
fact to be specially proved as to which deed 
was in fact first executed; and what deed will 
have priority, ir C.W.N. 732=6 G.L.J. 74. 
The auction-purchaser of mortgaged property 
is bound by mortgage whether he had notice or 


not. But a purchaser from such person is 
not affected by the mortgage, if he had no 
notice. 16 I.G. 625=10 A.L.J. 114. See also on 
the section. 14 I.G. 585; 79 I.G. 249=1923 
R. 41 (i). The vendee of immovable property 
cannot ou.st from the possession of the property 
a tenant for cultivation admitted into the pro- 
perty by the mortgagee with possession. 82 I. 
G. 203=1925 L. 165. Where a Receiver of 
property is authorised by the Court to mort- 
gage the property and raise a loan for paying 
Government revenue and the Court ordered 
the mortgage to have priority over a pre-existing 
mortgage and the money is utilised for the 
payment of revenue and to save the property 
from sale, the mortgage so sanctioned by the 
Court has priority over the pre-existing mort- 
gage. 1926 P. 94. In respect of payments made 
to avert a sale for arreas of revenue, even 
though it may be subsequent to the final decree 
on his mortgage, the decree-holder is entitled 
to a first charge on the sale proceeds in the 
mortgage suit in priority to the subsequent 
mortgagee. 35 C;W.N. 1040=1931 P.G. 226 

=61 M.L..I. 343 = 59 G- ( 4^3 P.G.) 

Sec. 49 . — A mortgagee as such has no right 
against the insurance company which insured 
the machinery of a mill against fire. 1923 R. 
6=11 L.B.R. 234 = 67 I.G. 777. 

Sec. 50 . — The language of the section is 
general, and applies not only to the case of 
assignment by the lessor of his interest during 
the tenancy, but also to a case of succession. 
33 B. 96 (104); and the person paying the rent 
to the ostensible or do facto owner is protected 
under this section {Ibid). The section is inten- 
ded only to protect a bona fide tenant and not 
the lessor. 27 G. 87. Bona fides is necessary 
before the section can apply, xoi I.G. 647= 
1927 N. 237. See also ct-j G. 87 (F.B.); 7 C.W. 
N. 454; 19 I.C. 865. In order to get the bene- 
fit of the protection of S. 50 the tenant must 
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51 . When the transferee of immovable property makes any improvement 
_ . L property, believing in good faith that he is 

>*TolXr™'undTr drfccrive absolutely entitled thereto, and he is subsequently 
title. evicted therefrom by any person having a better title, 

the transferee has a right to require the person causing 
the eviction either to have the value of the improvement estimated and paid or 
secured to the transferee, or to sell his interest in the property to the transferee at 
the then market value thereof, irrespective of the value of such improvement. 

The amount to be paid or secured in respect of such improvement shall 
be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or 
sown on the property crops which are growing when he is evicted therefrom, he 
is entitled to such crops and to free ingress and egress to gather and carry them. 


NOTES. 

pay rent as rent due, and must not pay rent 
in advance which otherwise becomes a mere 
loan to the mott5aj»or. 94 I. C. 538=29 C.W. 
N. 953=1926 C. 204. See also 33 Bom. L.R. 
1123; 3 P.C.T. 128=1922 P. 339: 1928 S. 95; 
33 B. 96=10 Bom. L.R. 1100; 107 I.G. 2oq: 63 
I.C. 517: 94 I.O. 538=19260. 204; 1926 B. 
587 = 28 Bom. L.R. 1162. Such a payment 
cannot be pleaded by a tenant in a suit for 
compensation by the assignee of the property. 
9 R. 470=1931 R. 292. But where the mort- 
gagor of certain mortgaged premises let tliem 
to a tenant and received rent in acl\-ance as a 
condition precedent to letting, a receiver sub- 
sequently appointed in the mortgage suit can- 
not compel the lessee to pay rent over again. 
7 L.B.R. 268 = 2^1 T.G. 693. See also 1927 G. 270. 
Where one of the two joint lessees knows the 
real owner of property but the other bnna fide 
pays rent to another not the real owner. S. 
50 cannot apply because the knowledge of one 
of them would be deemed to be the knowledge 
of the other also. 19.^2 O..A. 4.^2. Where a 
person who under the law is liable to pay 
rent to a particular person whose title he has 
recognised, makes payments without proper 
inquiry, to a wrong person merely on the gro- 
und that the latter sends him a notice .stating 
that he has purchased those lands it cannot be 
said that the pasmicnt is made in good faith 
within the meaning of S. 50. 1939 Pat. 540. 
Trnant pnvirxg rent to landlord after notice of sale by 
landlord — -Payment rehtin^ to period tvhen ^uit was 
pending for cancellation of sale-deed — Tenant if bro- 
tected- fij 527 = 42 C.W. N. 378. 

Se-'. 5 t: Scorp. AND APPCicAiut.i rv. — A per- 
son who has been evicted can claim com 
pensation under S. 5», provided he is (l) a 
transferee, (a) he has niatie the improvement, 
("3) he has made such improvement believing 
in good faith that hr was absolutely entitled, 
and (4) he was evicted. The section dors not 
provide for these various capacities or qualifi- 
cations being fillefl or fulfilled by different per- 
sons. It is intended to provide for a right to 
compensation to an individual w'ho fulfils all 
the conditions laid dovs-n. 60 G. 1388=1934 
C. 290. See aho tO-i-O Rang. 172. There is no 
general equitable principle entitling the person 
dispossessed to compensation apart from what 
has been laid down in S. 51. Hence a purchaser 
of a property at a Court-sale who has been 
dispossessed cannot claim compensattion for 


improvements effected by the vendor. The 
evictee himself must be the improver. 60 C. 
1388. The principles underlying S. 51 base 
been extended in suitable cases on equitable 
grounds. Where the defendants being relations 
of the plaintiff were allowed to occupy a house 
or room many years ago, and where during the 
interA'al they had spent considerable sums of 
money on improving the building, it is suitable 
case in which the principles of S. 51 should 
be extended on equitable grounds. 1938 A.L.J. 
572=1938 All. 342. The relief given by the 
section is not any species of property and such 
a right is neither heritable nor transferable. 60 
O. t388. Although S. 51 may not in terms 
apply to a particular case, the rule of equity 
embodied therein will be applied by Courts in 
propercascs. 27 A.L.J. 105=1929 A. I2. See 
also 5T A. 454. The principle of S. 51 is an 
exception to tlie maxim quicquid plantatur solo 
solo eedit and unless the equitable grounds men- 
tioned in this section are made out the moment 
the improvements are made, they belong to the 
owner of the land by operation of law. 1928 
R. 141. Section applies to both Hindus and 
Mahomedans. 30 M. 197 (199). The section 
is not applicable to a purchaser at a Court-sale. 
36 Nf. 194 = 21 M.L.J. 969. See also 12 I.G. 
444 ; *926 N. 160 ; 53 A. 334 = 1931 A. 277 (F. 
B.l. See contra 89 I.C. 18. S. 51 has no ap- 
plication to a case where improvements have 
been made by a trc.spasscr who is not a trans- 
feree. 18 Lah 350=39 P.L.R. 1016 ; 1937 M. 
W.N. 533 : 1937 Cal. 129. There can be no 

equities in favour of a trespasser or of a person 
who is fraudulently in possession. Such a per- 
son cannot claim to set off the amount claimed 
as compensation as against the mesne profits 
due bv him. I.L.R. (1937) 1 Cal. 203=64 C. 
L.J. 280=1937 Cal. 129. S. 51 does not apply 
to every person who is in possession of property. 
It does not apply to a trespasser ; it does not 
apply to a person who claims under a will 
because S. 5 of the Act relates to conveyances 
between living persons. I.L.R. (1940) Kar. 
^41 = 1940 Sind. 77. See aUo 1937 M.W.N. 533. 
The section applies only to defective and not to 
defeasible transfers. 107 I.G. 36 (37). So the 
transferee who has taken a sale from the father 
and manager of a joint Hindu family which 
has not been avoided by the son must be held 
to have believed himself in good faith to be the 
owner and bona fide improvements made by him 
would be protected. 25 A.L.J. 926= 107 I.C. 39 
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= 1928 A. 41. See also 118 I. G. 235. Though 
the case of a lessee holding under a lease for 
over 99 years may be outside the contemplation 
of S. 5T, the principle contained therein may be 
applied to lessees who are sought to be ejected. 
*935 C. 62. Under S. 51 it is the person who 
has a better title within the meaning of the sec- 
tion, who has a right to decide whether to pay 
for improvements made by the transferee or to 
sell his own interest to the transferee ; and the 
transferee cannot compel the person having a bet- 
ter title to sell his interest to him. 1932 A.L.J. 54. 
T942 A. 2ioAIthough the T.P. Act has not been 
introduced in Marwar» yet the Courts in Marwar 
can very well take into consideration the gene- 
ral principles embodied in this Act without 
being bound by its technical provisions. Where, 
therefore, the valtie of the property which the 
plaintiff seeks to obtain in assertion of a right of 
pre-ernption has been enhanced by the vendee 
spending money over it in a reasonable and 
bona fide manner and the plaintiff himself has 
in a way acquiesced in the construction, the 
vendee should be allowed compensation for such 
improvernents. 1939 Mar.L.R. i (Civ.) ‘Trans- 
feree* within the meaning of S. 51 includes 
the transferee in a conveyance in the 
wider sense of the term within the meaning 
of the definition of S. 5 of the Act. and though 
a title derived from a will cannot be said to be 
a ‘transfer* within the meaning of S. 5, a trans- 
fer of immovable property bv oral sate can. The 
fact that to make such a transfer valid the pro- 
perty ot a certain value must be conveyed by a 
registered instrument in writing does not affect 
the fact that it is a transfer within the defini- 
tion of S. 5, a conveyance of property between 
living persons, so that a person to whom im- 
movable property of the value of Rs. 100 or 
upwards has been transferred or purported to 
have been transferred by an oral sale is a trans- 
feree witliin the meaning of S. 51 of the Act 
and is entitled to the benefit of S. 51 provided 
he believed in good faith that he was absolutely 
entitled to the property in question. I.L.R. 
(■1940) Kar. 241 = 1940 Sind. 77. See also 1938 
O^W.N. 281. 

What are not improvements. — Spending 
small sums every year in the manuring and 
levelling of land in the course of prudent cul- 
tivation, is not improvement for which tenant 
would be entitled to compensation. 24 I.C. 879 
= 1 L.W. 371. So also moneys spent in ordinary 
repairs of houses and buildings are not improve- 
ments. 24 I.G. 918; 31 Bom.L.R. 461=1929 
B. 230. See also Ben. Ten. Act, S. 76. A 
lessee spending money in connection with his 
lease is entitled to be reimbursed when a suit is 
instituted to avoid the lease. 1927 M. 1023 = 
106 I.C. 131. See also 1938 P.W.N. 386 ; 1938 
M.W.N. 1236 ; 1936 O.W.N. 385=1937 Oudh 

Right to improvements is largely a question 
of fact. Ill I.C. 22 = 1928 M. 349. S. 51 docs 
not entitle a person who has made improvements 
on another’s land in good faith to retain the 
improvements or accessions or to remove the 
building materials. Such constructions arc 
deemed to vest in the owner of the land, but he 
is given a right to claim their value. 53 A. 334 


= 193* A. 277 (F.B.) Compensation for im* 
provemenU — Decree for possession of certain 
property in favour of plaintiff — Defendant not 
keeping any accounts of income derived from it 
— No proof of present value of improvements 
made by him — Right to compensation for 
improvements on eviction by plaintiff. 39 P.L. 
R. 729=1937 Lah. 500. 

Good Faith means only honest belief and 
may be even negligent belief, i L.W. 369. 
See also 36 M. 194 ; 32 M. 530=4 I-C. r8 = ig 
M.L.J. 284 ; 26 A.L.J. 887=1928 A. 381. It 
, is true that absence of proper inquiry condemns 
bargain as one not made in good faith. But 
any and every negligence does not show want 
of good faith. Good faith within S. 51 is not 
necessarily precluded by facts showing negligence 
in investigating the title. (*930 P.G. 297, Rcl. 
on.) 1935 C. 625. Improvement made by a 
person who does not bona fide believe that that 
he is entitled to make it does not entitle him to 
receive compensation. 33 A. 752 ; 23 I.C. 520; 

I L.W. 410 ; *932 A.L.j. 54 ; 34 Bom.I..R. 164; 
33 C. tii9 ; 1930 P. 20. So also improvements 
made by a transferee from the executor of a will, 
the transfer in whose favour is vitiated by want 
of good faith xviJl not entitle him to claim com- 
pensation from the legatee to whom the said 
property was bequeatlicd. 134 I.C. 259=1938 
N. 69. The definition of ‘good faith* in the 
General Clauses Act as ‘honestly* does not apply 
to the Act passed before 1897. See 25 A.L.J. 
926= 107 I.C. 36 (37). Bona fides is not incom- 
patible with ignorance of law or even with a 
certain degree of negligence. 23 L.W. 496= 
1926 M. 6oq ; 32 M. 530 ; 51 B. 1140=1927 
B. 61 1 ; 2.4 I.C. 940: 95 I.C. 789=1926 M, 921; 
96 I.C. 483=51 M.L.j. 313. See also 26 A.L.J. 
887=1928 A. 381. The question whether or 
not a transferee believed in good faith that he 
was absolutely entitled to the property cannot 
be subject of any hard and fast rule but should 
be decided on the merits according to. the cir- 
cumstances of each case. 1938 O.W.N. 281. 

See also 1940 Sind 77. A mortgagee from the 
certificated guardian of a minor without 
the permission of the District Judge is not 
entitled to compensation for improvements 
made by him on the mortgage being set aside, 
because he cOuld not have believed in good 
faith that he was absolutely entitled thereto. 

52 A. 831 = 1931 A. 201. ‘‘Beluving in good 
fiaith he is absolutely entitled*’ — leaning. 53 A. 

334=1931 A.L.J. 273=1931 A. 277 (F.B.). See 
also 126 I.C. 279=1930 M. 298. 

Illustrative Cases. — A person, who buys, 
from a person who could convey good title 
only under certain circumstances, in the absence 
of such circumstances, is not a bona fide pur- 
chaser for value and is not entitled to the value 
of the improvements under S. 51. 21 L.W. 1 15 

= 86 I.C. 195=1925 M. 670. Where* the 
grantee of land under an order of the 
Tahsildar paid the assessment in respect of the 
land and spent money in putting the land to 
good use without knowing that there was an 
appeal decreed against him, held, that the grantee 
effected his improvements bona fide within S. 51 
and was therefore entitled to the value thcreof- 
48 M.L.J. 682=1925 M. 963. Two persons 
exchanged lands and on application for mutation 
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owing to the absence ot one of the parties, 
mutation was refased to be efTected in his name. 
Such person believed in good faith to be the 
owner of the land and erected a building 
thereon. When mutation was refused, the oppo- 
site party who had given the land in exchange 
executed a sale-deed in favour of the person 
who had built on it. Thereupon a collateral 
of the vendor applied for pre-emption. Held, 
that he was entitled to do so only on the pay- 
ment of the full sale value of the land and cosi.s 
of the building erected thereon and that .S. 'ji 
applied to the case. 1933 L. 540=146 I.C. 36. 
II a man enters upon land as a stranger pur- 
chaser in execution sale and eficcis improve- 
ments thereon, he is entitled to compensation 
therefor upon a reversal of the sale irrespective 
of any question of bona J^ides. In any event 
even if good faith is required, an honest belief 
by him in the validity of his title is cnouch. 80 
I C. 18=1926 N. 164. 

K.NOWLEL>ce — The real owner may claim land 
with the benefit of all improvements when they 
were made by a stranger with full knowledge of 
the title of the claimant. 35 B. 182 ; 45T.C. 
242 ; 59. I.C. 813 ; 42 I.C. 428 ; 33 A. 752. 
'I he section docs not apply to im/>rot etnents try a 
trespasser in law though made in good faith. 40 
I.C. 464 ; 95 I.C. 789=1926 M. qai: 18 L. 350; 
l.L.R. ( 1937 ) t C. 203 = 64 C.L.J. 280= 1937 C. 
129. Purchasers of property who have know- 
ledge of prior contract of sale of the property 
cannot claim compensation for improvements. 
41 C. 852 = 19 C.W.N. Cg. For improvements 
made on land before a dharkast was granted com- 
pensation cannot be claimed when it was revok- 
ed. 28 I.C. 5 i=* 9«5 M.W.N. 148. If the 
improvcment.s were made after grant of dharkast, 
compensation may be recovered. I92«i Nf. 062 
= 48 M.L.J.682. 

Kstoppel. — A real owner, who knowing that 
money is bona Side spent on improvements by 
persons who honestly believed tlicy Jjad good 
title, nevcrtliclcss stood by and allowed the im- 
provements to proceed, would not be allowed to 
eject .such persons or ocrupanLs without indem- 
nifying them for their impro\-emenis. 29 
871 ; 18 B. 66. ( 5 Vc also ILvidcnce Act, S. 1 15.) 
20 M. 124 ; 29 B. 580 ; 33 C. 1119 (11 29) ; 91 
I.C. I = 1926^1. 314. As to the effect of delay 
in asserting title when the vendee was .spending 
considerable sums of money, see 54 P.L B.. 1915 
= 28 I.C. 350. See also 56 I.C. 174 (Lah.). 

Invalid transker. — A lessee holding under 
an inalid lease cannot claim compensation of 
improvements before eviction under S. 51 or 
under S. 2 of the Mesne Profits Improvements 
Act 10 1 ..W. 137 = 52 IG.. 517. But see 40 M. 
1134 and 161 I.C. 834=1936 O.W.N. 385 = 
*937 Oudh 75. The word "transferee''' in B. 51 
includes a transferee under an invalid transfer 
and tfic words "the person catising the eviction" 
include a transferor under an invalid transfer. 

40 M. 1134 = 43 M.h.J. 252 = 43 I.C. 138. See 
also 5t B. 1040= 109 I.C. 722= 1927 B. 6f i ; 26 
A.L.J. 887. It includes a perpetual lessee, utider 
an invalid Icisc. 161 I.C. 834=1936 O.W.N. 

3 * 5 " * 937 7 ~}' I’ersons in possession of 

trust property under void trust deed cannot 
retain possession of the property on the ground 


that they spent money on the property with the 
consent of the executant of the deed. 12 O G. 
236 = 3 I.C. 549. 

Purchaser from Hindu Widow. — The princi- 
plcof S. 51 applies to a purchase from a Hindu 
widosv Where the purchaser in good faith belicv. 
ing himself to have acquired a good title to the 
properly effects improvements on it. 48 I.C. 
659 (M ) See also 31 Bom.L.R. 453=1920 B. 
246 ; 96 1.0.483=1926 M. 609=51 M.T. J. 313. 
An alienee from a Hindu widow has to' make 
enquiries as to whether there was any necessity 
for the alienation and in the absence of same 
cannot be taken to iiave believed in good faith 
that he was absolutely entitled to the property 
in order to claim compensations for improve- 
ments under .S. 51. 44 665 = 20 A.L.J 524 

= 1922 A. 194 See also 39 A. 463 ; 36 A. 387 : 
47 A. 430 ; 25 A.L.J. 926 ; 86 I.C. 195= 1925 
^70 ; 95 I-C. 265=1926 A. 384 ; 10 Mys.L. 
J- 65. \Vherc a Hindu widow grants a per- 
nianeiit lease and the lessee makes improvements 
on the land although believing that she has a 
right to grant a permanent lease, he is not enti- 
tled to be compensated for the improvements 
when he is evicted by the reversioners on the 
widovvs death. 47 A. 430=1925 A. 261. A 
partition betw'cen two co-widows operated only 
during their lives and on the death of one, the 
whole property passes to the other. Where one 
of the widows sold her share in her husband’s 
house and on her death her co-widow brought 
a suit for possession, the purchaser was not 
entitled to the money expended by him for im- 
provements. 32 A. 463=40 I.C. 71. 

Improvemenis dy mortgagke. — .A. mortgagee 
in possession of the mortgaged pn^eriy 
under a usufructuary mortgage effected im- 
provement in the property knowing full well 

mortgagee and not the owner. 
Held, the mortgagee was not entitled to com- 
pens.-ition for the improvements in a suit for 
redemption by the mortgagor. 1937 N 54 A 
mortgagee who believes he is the absolute owner 
of the property is entitled to compensation for 
improvements 33 M.L.J. 316=42 I.C.438; 37A. 
0i , but not when the value of the improvements 
tar exceeds the moriffa^e amount, B '^07 = 

s. 5, a mor.gagor 
IS ent tied to exercise the option whether he will 
pay the value of the estimated improvement on 
the one hand or on the other liand “sdl his 
interest to the transferee at the then market 
value irrespective of the value of the improve- 
ment.” 28 Bom.L.R. 993 = 97 LC. 700 

Improvements by tenants.— J r? also 1007 
751 *938 MAV.N* 123G; IQ38 

A permanent lessee is not entitled to' claim the 
beneht of S. 51. So long as a transfer is subject 
to payment of rent or lo any other condition 
the transferee cannot believe that he is “absoh/ 

*937 O. 446. Tenants arc not entitl^l to 
compensation for permanent structures erected 
without the permission of the landlord. 40 I.C. 
643 -35 ML.J. 28t; 41 I.C. 788=33 fy^.L.I. 

36 M. 

7 — 2;, M.L.J. 625. He can remove them 

before he quits the premises and has no right to 
c^nipcnsation from the landlord for 
buildings though erected with his consent, 38 
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52. During the ^[pendency] in any Court having authorit)^ in British India, 

or established beyond the limits of British India by the 
Transfer of property pend- Sj-Q^ntral Government or the Crown Representative 
ing suit relating thereto. of ®[any] suit or proceeding ^[which is not coUusive and_ 

in which any right to immovable property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt with by any party to the suit 
or proceeding so as to affect the rights of any other party thereto under any 
decree or order which may be made therein, except under the authority of the 
Court and on such terms as it may impose. 


LEG. REF. 

» Substituted for the words ‘‘active prosecu- 
tion’* by Act XX of 1929* S. 14. 

» Substituted for ‘Governor-General in 
Council’ by A. O., 1937* 

* Substituted for the words “a contentious by 
Act XX of 1929, S. 14. 

* Inserted by Act XX of 1929,8. 14. 

NOTES. 

710 = 25 M.L.J. 625; 78 I.C. 191 = 1925 A. 
190. See also 37 M. 1=7 I.C. 202; 48 I.C. 
I.C. 354; 5> I-C. 380. 

Improvements “pendente lite . — There is 
no right to compensation for improvements 
rc\a.de ** pendente lite" with full knowledge of the 
risks in doing so. 25 M.L.J. 324™®^ I.C. 219* 
But see 70 P.L.R. 1916=34 I.C. 957. 

Improvements by vendee. — A vendee making 
improvements on excess area not covered by 
the deed, is entitled to compensation on eject- 
ment. 91 I.C. 1 = 1926 M. 314. Where the 
right to recover value of the improvements is 
decreed to the judgment-debtor, he is not 
entitled to remove the materials. 1928 R. 141, 

following 97 I.C. 700=1 9«6 B. 599. ^ 

Option to sell or pay compensation lor 
improvements rests with the person entitled to 
evict. 40 M. 1134=33 M.L.J. 252; 1926 B. 

599 = 97^-^.700; 38 M. 7tO. cer — 

Measure of Compensation.— 40 G. 555 — 

Ihr'propcrty has improved Bom*^L^^ 

not ^erely the amount r BomX.R^ 

453— *9^9 M-L.T* 313 - As to 

.’*841 ®J_|anted by tenant, see i 8 M. 407 . 
valuing trees p . be altered in proper 

Valuation according to the market 

valui oflh^ 

• e->r\ M 1^0: 10 M. 307. 

^''growino (Kops.— A s to who would be en- 
titled to growing crops on the land, see 8 A. 

^"sec 52 - Amendment of section and rea- 
son for rr.— In view of the difficulues created 
by th? use of the words 

and “contentious,” it is proposed to substimte 
the word “pendency*' for the active 

the ,r_nj to omit the word “contenti- 

Sur*^*and add an explanation to make it clear 
u’« nendencyofa suitor proceeding shall 

h. dccmccf to Commence and when it .hall be 
j A tn end We also propose to insert in the 

?r.W.N'3aa.®FSt?he;. to a?trac. the doctrine 


of lis pendens, the suit must be pending in a 
Court of competent jurisdiction, and this has 
been made clear in the explanation. We have 
not thought it proper to include in the explana- 
tion cases where an order is passed against an 
intervenor in execution proceedings, as the 
proper remedy in such cases is a suit under 
O. 2r, R. 63 of the Code of Civil Procedure, 
1908. We have also excluded cases of review. 
It has been suggested that to avoid the difficul- 
ties that may arise by the application of the 
doctrine of lis pendens, the system of reg^tration 
of suits prevailing in England should be adopted 
in this country at least in the Presidency-towns. 
This is really a question of administration and 
is beyond the scope of our reference.*’ — Statement 
of Objects and Reasons.) 

The Select Committee said: — “In Explanation 
which prescribed the period during which //r 
pendens is to operate, we have provided for the 
case of the discharge of a decree by the re- 
linquishment bv a decree-holder of his decretal 
rights.” — {Report of the Select Committee.) 

The amended section has no retrospective 
effect in its operation. 193* 

Principle OP section. — 1926 C. 204 (211) = 
29 C.W.N. 953; 84 I.C. 490=40 C.L.J. 383. 
The doctrine of lis pendens rests upon this 
foundation, that it would plainly be impossible 
that any action or suit could be brought to a 
successful termination if alienations pendente lite 
were permitted. The correct mode of stating 
the doctrine is that pendente lite neither party to 
the litigation can alienate the property in dis- 
pute so as to affect his opponent. 40 C.L.J. 
393 = 84 I-G. 490; 44 I-C- 726. The right 
treated by S. 52 is a statutory right, and the 
mere fact that one has made certain admission 
against his own interest, would not deprive him 
of the right which the statute gives him. 44 

C.W.N. 783- 

Nature and scope of the doctrine of lis 
PENDENS. — pendens’’ applies only to aliena- 
tions inconsistent with the right which may be 
established by the decree in the suit. 40 M. 

Q.= = = 3a M.L.J. 374 i 49 M.L.J. 68=1926 M. 
50 See also 10 L.B.R. 43 = 52 I.C. 624; 8 
O.W.N. i79=»93i O. 157- S. 52 only applies 
to rights of the other “party” involved in and 
arising out of the property which is the subject- 
matter of the suit. 64 C.L.J. 406=1938 G. i. 
Where there was not a transfer but a dealir^ 
with property, and the object was prohibited by 
S. 52. Held, that the transaction could be 
avoided, ii O.W.N. 390. A defendant will 
not be at liberty to erect buildings on a piece 
of land which forms the subject-matter of 
litigation and thus compel the plaintiff to nlc 
another suit for the removal of the obstrueUOW 
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^ [Explanalion . — For the purposes of this serti’z-^r, j 

or proceeding shall be deemed to commence fro the’ date o7t1f ^ 
of he plaint or the institution of the proceeding in a ctui t of Presentation 
diction, and to continue until the suit or proceeding 

final decree or order and complete satisfaction or dischaJ^e of ^ ^ ^ ^ 

Older has been obtained, or has become unotitainable by feason^^f^ 

tion of any period of limitation prescribed for the executLn tb^ expira- 

for the time being in force.] execution thereof by any Jaw 


S. 


LEO. REF. 

Explanation added by Act XX of 1929, 

NOTES. 

which came into existence after the suit had 
been filed. To such a case S. 52 applies. 1934 
L. 978. Lis pendens applies even if the pending 
ends in a consent decree on compromise, 
but the compromise must be honest and not 
collusive. 151 I.C. 70=1934 P. 270. S. 52 does 
not debar a transferee from one partv to a suit 
during the pendency of the suit from impeach- 
ing tlie decree on the ground of fraud subse- 
quent to the transler. 22 O.C. 171=53 I.C. 
572. For the doctrine of lis pendens to apply 
under S. 52, it is immaterial wiicther the 
subsequent purchaser against whom the doctrine 
is pleaded was a party to the pending suit or 
not. 0 ®* 9 - 8. 52, though it is in general 

terms, lirmts its own operation. In order that 
the doctrine of lis pendens may operate, the suit 
must be a suit in which the rights to immovable 
property are in issue, the “order"’ must be an 
order relating to rights in such property, and 
the transaction wiiicli will give place, or be 
made subject, to the order of the Court must be 
one which derogates from the other party’s rights 
to the property in suit. Any “order” which may 
be made therein is subject to this limitation, 
that is, the order of the Court must relate to 
rights which the parties claim or which they 
might have claimed in the property involved in 
the suit. Tlie Court cannot create in a party 
proprietary rights on grounds distinct from the 
properly itself. The doctrine does not extend to 
the case of any order whatsoever. It can only 
apply to orders appropriate to the suit having 
regard to the nature of the property involved 
and the nature of the proceedings. 64 C.I^.J. 
406— i930 Cal. I. 'I'hc words “any other party 
thereto” in S. 52, cannot be construed as mean- 
ing only any opposite party or any party who 
has opposing interest. The words are uncondi- 
tional. 19 Pat.L.T, 35=1938 Pat. 487. 

“Pknoency.” — 'I'his word is substituted for 
the words “active prosecution” occurring in the 
old section ; and consequently the question dis- 
cussed in the several rulings as to wlicn a suit 
or proceeding begins to be actively pro-scculed, 
and when it ends [see for instance. 42 A. 319 — 
lOA.L.J 303 ; 4 Ihir.L.'l’. 140=12 I.C. 849 ; 

14 C:.\V.X. 322 = 5 I.C. 691 ; 40 I.C. 82G CM.) ; 

57 I.C. 952 (N.)J docs not arise under the 
present section. In the case of a mortgage suit, 
the /is continue.s after the decree nisi and the 
doctrine of /is pendens is applicable lo proceed- 
ings to realise the mortgage after the decree 
Ibr sale. The explanation added by the amend- 
ment .Act XX of 1929 docs not alter the law 
but only emphasises that the correct view ol it 
it that taken by the Calcutta High Court in 


^ » 10 P. 234=iq-(>t p f:. o , 

*30 I.C. 666=193, M. 120^^7 O W N 

» 93 o Oudh 362 ; 1932 A I 1 r 

decree holder took no acn-v^^\?'^' 

his decree for specific performance oV In 

the doctrine cannot be bmuSt ^ 

'a- - 5%^ ■ 

I.C. 887=1930 A I / *22 

con,.„,iL. IL whi;+-,hcVon«;“;d “ 

was directly and spccificallv io 5^^ 

ususfructuary mortgage ^ 

gagee in favour of a third Der<r» mort- 

passing of tile final decree 

X"; ^c?tTon .""55 

'"annoTa^ Couar.-Ti.c 

had no jurisdiction to entertain it which 

R. (1937) Bom. 895 = 30 Bom LR toS”' 

Bom. , 2 ,. Where durine Se£UH^^== '^38 
suit by a minor for oartff.vT ol a 

wrong Court, the fathc^ ^iccu^cs^'^i ^ 

the family property and mortgage of 

is returned, for presentation 

and it is so presented aft^^r P*opcr Court 

and oltimatHyTdecreclir 

the mortgage is not cfTre'i^ri is passed, 

suit tha.®c®„l.^inrte/in^de’'criL^r*^^^ 
must be deemed to hav<* k!. 1^ ^ partition 
when the plaint was fif/'ri • “'****oted only 

.a,,c N.L. 5 . - Court': 

Immonahle PROPERTV — Fi 
doubtful whether the DrinrinI 

applies to movable proper^ such =, pendens 

cular case, money g'Tc ^ Parti- 

36 B. ,89=14 B^m.L.R'f^^'Vc V;o 

that the principle would hi wi 

sjons ofS. 52 no r O ^ wichjn the provi- 

n/so 1928 c \Jl J.:?-r.^ 3 ' = 1926 C. ,9,: 

f.l,Scr'lPi„=?tXage'd^^ 

MiSDESCRrfTIO.V OP PROPERTV— ri • ^ 

be described with sufficient precisron" Tf ‘ffierf 
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is such misdescription of the property that its 
identity cannot be established, the doctrine of 
lis pendens cannot apply. What description will 
be sufficient in a particular case, would of 
course, depend largely on the facts of that case. 
44 C.W.N. 783. See also 49 M.L.J. 68. One 
of the conditions laid down by S. 52, as 
creating /tj/»endenj is that in a suit a right 
to immovable property must be directly and 
specifically in question. Since under the rules 
of procedure, immovable property in ques- 
tion in suit, has to be specifically described 
in the plaint, as far as possible, a misdescription 
of the property in the pleadings will prevent the 
operation of the doctrine of lis pendens. But if 
in spite of the misdescription the property is 
sufficiently identified, the doctrine will apply, 
and an alienee who is aware of the identity of 
the property will be affected by lis pendens in 
in spite of the misdescription. A mere mistake 
in describing the situation of the property or a 
mis-spelling of the name of the property would 
not affect the doctrine of lis pendens. 1937 Bom. 
244. An error in the description cannot be of 
any materiality so long as the Court and the 
parties understand which property is in question. 
Fraud or collusion might alter the situation, but 
subject to such considerations, the description of 
the property is for the Court and for the parties 
concerned. 39 Bom.L.R 224=1937 Bom. 244.^ 

“Is DIRECTLY AND SPECIFICALLY IN QUESTION.’ ' 

— In a suit to recover money borrowed by the 
deceased by sale of jewellery pledged and if 
necessary by sale of property of deceased in the 
hands of heirs, the property does not come 
spccilically in question within S. 5® order 

is passed for sale of the property Ibr the balance, 
and therefore the plaintiff cannot claim priority 
over mortgages created on the property by the 
sons before the passing of the order. 51 C. 1033 
= 84. I.C. 8O0. A plaint in a simple money 
suit with a prayer added to it that the decree 
which may be passed be declared to be a charge 
upon the shares of the defendants of that suit 
c^not be said to be a plaint involving a claim 
against immovable property. 165 I.C. 5^7— 
1Q06 P '-.71. A proceeding under O. 34 . R- 

Code, in which a simple money decree 
is passed is not a proceeding in which any right 
to immovable property is directly and there- 
fore a transfer made during the pendency ol 
such proceeding is not hit at by S. 5 ^. T. P. 

Act. 7 O.W N. 1112=1930 O. 93. 

Applicability of the doctrine of lis pen- 
dens. — Scope of the doctrine and meaning ot 
the word “right” explained. 51 B. 37=1927 D. 
03 ; no I.C. 389. Construction and scope Any 
“order” which may be made therein— Mcai^g 
of — Lis pendens. — Operation of — Conditions. A.l. 

R. 1938 C. i= 64G.L.J. 406. The principles ol 

S. '52 applicable to transfers of property is n<n 
applicable to suits and decrees passed m such 
suiTs. 1937 A. 108. The Registrar of Co- 
operative Societies acting under R. 14 ( 5 -*;.°* 
the rules framed under the Co-operative Socie- 
ties Act is a “Court” and a purchase 

tics from the owner pending an applicati^ by a 
Co-operative Society to obtain an 
the Assistant RegUtrar on default of me 
gagor is one made pendenU lite. 57 4 ^*° — 


66 M.L.J. 90. See also 54 L.W. 435= 
(1941) 2 M.L.J. 588=1942 Mad. 24. In any 
case, when once the award has been put before 
a competent Civil Court in execution and the 
Court directs the sale of the mortgaged property, 
any purchase made during such proceedings is 
m2idc: pendente hte and affected by the doctrine 
of lis pendens. 57 M. 426. The principle is appli- 
cable to Punjab, ii L. 258=1930 L. 356 (F.B.). 
Section is applicable to transfer by Muhamma- 
dans also. 124 I.G. 722=1930 A. 462. The 
doctrine of lis pendens does not apply to the 
enforcement of a right which existed prior to 
the institution of a lis. 32 P.L.R. 283. Notice 
of pending suit is not necessary. 1929 A. 601 ; 
62 I.C. 900 ; 20 I.G. 458 ; 1925 O. 
30 ; 1928 B. 65 ; 130 I.C. 666=1931 M. 120= 

33 L.W. 109 ; 33 Bom.L.R. 1 123 ; 1927 B. 93 ; 

1926 G. 204 (2ii)=29 C.W.N. 953} 39 Bom. 
L.R. 224. The doctrine is not applicable to a 
case where the sale is under a valid contract 
prior to the starting of the litigation. 45 M. 774 
= 43 M.L.J. 566 ; 1925 710=48 M.L.J. 496; 

43 I.G. 502 (M.) ; 39 Bom.L.R. 224. It ope- 
rates only in favour of a plaintiff and cannot 
be invoked by a defendant. 40 I.G. 826 (M.). 
See contra 3 O.W.N. (Sup.) 232. See als 9 25 A. 
L.J 777. S. 52 only applies to rights of the 
other * party* involved in and arising out of 
the property whith is the subject-matter of the 
suit. 64 C.L.J. 406. The section has no ap- 
plication where the transfer is amongst persons 
ranged on the same side. 41 M. 45 ^ ~ 

34 M.L.J. 262 ; nor where the transferor alone 
is affected. 4* I.G. 5 * 3”4 O.L.J. 3®^ > {See 
also 33 C.W.N. 1091=30 L.W. 476=1929 P. 
G. 243 j nor to a friendly suit. 38 M. 450 ; 27 
C. 77.) See also 58 C. 598 = 193 * C- 703 = *34 
I.C. 561. It applies to ex parte decrees and 
compromise decrees bona fide obtained. 4a A. 
319 ; 29 M. 426 ; 49 C. 220 ; 45 M.L.J. 68a; 
49 M.L.J. 68 ; 1925 P. 462 ; 1928 Oudh 146. 
The plea cannot be raised by a party who is 
himself guilty of laches. 42 I.G. 54. fhe pro- 
perty must not only be specifically and directly 
involved in the suit. 8 I.G. 1208 ; 1925 p* 395 ’ 
but it should also be properly and particularly 
specified. See 49 M.L.J. 68. A misdescription 
of the property in the pleadings will prevent 
the operation of the doctrine of lis pendens. 
But if in spite of the misdescription the pro- 
perty is sufficienUy identified, the doctrine >^11 
apply, and an alienee who is aware of the 
identity of the property will be affected by lis 
pendens in spite of the misdescription. A mere 
mistake in describing the situation of the pro- 
perty would not affect the doctrine of lis pendens, 
39 Bom.L.R. 224. As to what amounts to 
misdescription of property so as to render the 
doctrine inapplicable, see 49 M.L.J. 68=87 
213=1926 M. 50. See also 44 C.W.N. 783 ; 
39 Bom.L.R. 224=1937 Bom. 244. Whether a 
Court sale in execution of a money decree, 
after the passing of a preliminary decree and 
before final decree is affected by lis pendens, sec 
1925 Oudh 496. As to applicability of the 
doctrine of lis pendens to proceedings in execu- 
tion of money decree, see 1929 A. 846. Where 
during the pendency of a pre-emption suit the 
vendor’s son brougm an action for a d^lara- 
tion that the sale should not affect his right to 
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succeed on the father’s death and both the suits 
were decreed, and after the father’s death the 
son sued the vendee to recover the property, 
held, that the title of the pre-emptor was not 
vitiated by the doctrine of pendens . 32 P.L. 

R. 283. See also 96 I.G. 450 ; 86 I.C. 126 = 
1925 B. 176. Where after executing a security 
bond in favour of the Court for due performance 
of a decree that may be passed against the 
defendant* the property given as security is 
alienated, the rule of Its pendens operates. 165 
I.C. 453=1936 M.W.N. 443=1936 M. 589. 

Execution Sales. — “Transfer” includes com- 
pulsory sales at Court-auction. 9 I.C. 840 (C.) 
The doctrine applies to sales in invitum to in- 
voluntary sales and execution sales. 28 I.C. 
898=19 C.W.N. 152 ; 18 I.C. 177=17 C.W. 

4*3 ; *55 I-G. 1082=1935 O.W.N. 698 ; 
45 M.L.J. 825 ; 43 M. 696 = 39 M.L.J. .^56 ; 
1929 L. 589 ; 80 I.G. 453 ='* 9«4 B. 451 ; 9 I. 
C. 772 ; 15 G.L.J. 137=11 I.C. 464 ; 14 C. 
W.N, 677 = 6 I.C. 40; 2 Luck. .196=1927 O. 
261 ; 29 O.G. 37=1925 O. 496; 7 R. 73 + = 
*930 R- * 3-2 J 3-2 L.'V. 4«G-=59 M.L.J. 485 ; 
1922 P. 542 ; 66 I.G. 631 = 1922 N. Og (F.B.); 
1922 N. 81 ; 51 B. 37=100 I.C. 582 ; 38 M. 
535 ; 4P' 619=90 I.C. 251 ; 95 I.C. 213 ; 102 
I.C. 72 ; 6 B. 567 ; 27 B. 2C6 ; 192.1, B. 467 ; 
13 C.W.N. 226 ; 51 M.L.J. 475 ; 38 L.W. 880: 
165 I.G. 373 = *937 O. 159=12 Luck. 540 : 
*937 Nag. 400 ; (1940) 2 M.L.J. 1038 ; 1936 
Cal. 590. So also the doctrine applied to a 
sale in e.xecuiion pending a suit by a third 
party for a declaration of his Hen on the pro- 
perty which had been hypothecated to him by 
the judgment-debtor. 34 P.L.R. 468=1933 L. 
10 j and to an execution sale pending a suit 
by the sons of the Judgment-debtor for a declara- 
tion that the property was not liable to be 
attached. 141 I.G. 448 = 34 P.L.R. 33 * *933 

L. 171. Where, during the pendency of the 
proceedings for ejectment before the Revenue 
officer the sale takes place, the principle of lis 
pendens, will apply to it. It does not matter 
whether the sale was voluntary or not. 165 I. 
C. 833=1935 L. 512. Where sale in execution 
of a decree obtained on foot of a puisne mort- 
gage takes place during the p.uidency of the 
suit on the prior mortgage, the sale in the 
subsequent mortgagee’s suit is ulVected by the 
rule of lis pendens so as to make the purchaser’s 
right subject to the result of the prior mort- 
gagee’s suit. 1933 A.L.J. 729— * 93 * A. 466 
(F.B.). See also 41 P.L.R. 629 1939 Lah. 

146. Where the first mortgagee obtained a 
decree for sale on the foot of his mortgage 
without impleading the second mortgagee and 
after the decree but, before the sale, tlic second 
mortgagee sued and obtained a decree for sale 
and the question was raised as to the rights of 
the purchasers under the two sales, held, that the 
sale under the first mortgage decree being 
pending the second morlgagcc’s suit, the first 
mortgagee purchaser’s rights were subject to the 
rights obtained under the second mortgagee’s 
decree and auction sale thereunder. tg.jo M. 
570 = 59 M.L.J. 39. See also 1942 A. L.W. 532. 
Kss to transfers made by order of Court, see 
>926?. 94. A suit brought under O. 21 R. 63, 

G. P. Code, U a mere continuation of the pro- 
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ccedings in a claim petition and all alienations 
during the continuance of the proceedings origi- 
nated by the claim petition till the disposal of 
the suit brought to set aside the order passed 
thereon are affected by the doctrine of lis 
pendens. 42 P.L.R. 601 = 1940 Lah. 497. See 
also 1937 Rang. 473. 

Revenue Sales. — Whether section applies 
also to sales for non-payment of Government 
revenue, see 3 P.L.T. 296=1 P. 287 ; 10 G.L.J. 
590=4 I.C. 731 ; 48 L.W. 927 ; 1922 P. 542 j 

7 R* ** 3=*929 R- *75 (arrears of Municipal 
tax realized under City Municipal Act). See 
e/ro 1926 M. 1161=51 M.L.J. 475 (section 
applie.s to sales for arrears of abkari dues pend- 
mg suit); 26 C. 7 ^®> *5 C. 54 ®’ 26 M. 230; 1929 
B. 200 (also to sales under the order of a magis- 
trate under S. 88, Cr.P. Code). See also 1938 M 
W.N. 1243; (1940) 2 M.L.J. 791. Although the 
principle of lis pendens would apply to involun- 
tary sales it cannot be made applicable to sales 
for the recovery of Government taxes and local 
rates, e.g., sales under the Bombay Land 
Revenue Code for recovery of arrears due under 
a toll contract. ^2 Bom.L.R. 1123. See also 
L.W. 927- Applicability of section to proceedingi 
before Registrar of Co-operative Societies or 
arbitrator on reference under Co-operative 
Societies Act. See 1942 Mad, 24=(i94i) 2 M. 
L.J. 588. 


applies also to pre-emption suits. 88 I.G. 202 » 
*925 A. 502 ; 49 A. 5*6**927 A. 336 ; 9 Luck 

O. 303^; 24^ I.G. 32=17 O.C. 150 ; 
89 I.C. 219 = 23 A.L.J. 615. But it does not 
affect the validity of the sale effected by the 
vendee during the pendency of the pre-emption 
suit to a person possessing a right of pre-emption 
equal lo that of the prc*emptor. 1 1 L. 2^8a 
1930 L. 356 (F.B.). See also 32 P.L.R, 283 = 
* 93 * L. 435. Persons claiming superior right 
to pre-empt, whether can claim notwithstanding 
Its pendens A.L.J. 537= 1929 A, 440. See 

also 47 A. 625 ; 96 I.G. 450 ; 47 A. 923= 1926 

221 = 1926 A. 180. See further 
II I.C. 645 ; 8 L.L.J. 261=96 I.C. 450 ; 3 L. 

; 24 I.C. 32 ; 

3 *49 ; *0 I.C. 

367, 10 I.C. 1007. Doctrine of lis pendens docs 
not apply where pre-emptors had obtained 
decree before declaratory suit. 1929 L. 589. 
See also 96 I.G. 450. ^ ^ 

Suit for Dower. — Section applies to a suit 
for dower by a Mahomedan wife in which a 
Claim IS made for charge or possession of the 

*93* O. 63 wlicre it was a mere 
money claim and the property left after transfer 
was ample. A transfer by a Mahomedan hus- 
band to his wife m discharge of his legal obliga- 
P^y dou-er docs not amount to a s^c 
o! 18G ■ * Luck. 83 = 29 O.C. 108=1926 


Aomi.nistration Suits.— The doctrine of lis 

apply to adminiitration suits. 
[927 R- l86 ; 5 R. 266= 103 I.G. 264 ; 2 R. 4 
i,- 729; 1923 R. 69 ; 27 L.W. 544 = 
7*3 (F B.) ; 55 l.i.’8i=55 G. = 
^4 'L-J- 473 (P C.) ; 74 I.C. 54. Where the 

5^*^**^**°*’ of the deceased was unaware of the will 
left by him and a suit instituted by a residuary 
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legatee under the will for a declaration of his 
rights, brought a suit against the widow 
of the deceased in possession of some of his 
properties and got a decree. Held, the decree 
was binding on the residuary legatee and was 
not affected by S. 52. 54 M. 212=1930 M. 

930=60 M.L.J. 97. Where a person purchased 
property from one of the heirs pending an ad- 
ministration suit, held, that the doctrine of lis 
pendens applied. 7 R. 734=1930 R. 132. 

Suit for Injunction. — The doctrine of lis 
pendens applies to suits for injunction. The 
pendency of the suit under S. 52 as it stands 
after the amendment of 1929, extends up to the 
complete satisfaction of the decree passed in the 
suit ; and under the present law the injunction 
will go with the land and the decree can be 
executed against the legal representative and 
also against the transferee of the judgment- 
debtor. 1935 A. M.L.J. 67. 

Pauper Suits. — A transfer made after the 
application for leave to sue in forma pauperis is 
filed but before it is registered as a suit is affected 
by the rule of Hs pendens, when the immovable 
property transferred is specifically in issue in the 
suit. The fact that the immovable property is 
not in issue at the stage of the enquiry into 
the pauperism does not make any difference so 
far as the applicability of the rule of /w pendent 
is concerned. 1936 M. 853 = 71 M.L.J. 301 = 
44 L.W. 427. See aho 49 L.W. 241 = 1939 
Mad. 275 ; l.L.R. (1940) Nag. 94=1938 Nag. 
30. 

Mortgaoe Suits. — A suit brought by a 
mortgagee cannot be affected by lis pendens 
because another mortgagee, has already sued to 
enforce his own rights. Both have rights against 
the same owner and the title of each relates 
back to the date of his mortgage and is not 
created by the decree. 30 N.L.R. 284=1934 
N. 36. In mortgage suits the rule of lis pendens 
only applies to transfers by plaintiff or defen- 
dant of their respective interest after the suit 
including transfers by Court-sale in money 
decrees against either party. It does not apply 
to previously existing transfers including mort- 
gages or legal proceedings to enforce such trans- 
Icrs by those entitled. The sale in pursuance 
of a mortgage decree, the mortgage having been 
executed before the institution of the suit, is not 
affected by the doctrine of lis pendens. 139 I. 
C. 309 = 63 M.L.J. 394. See also 1934 M. 585 
--=67 M.L.J. 312 ; 1935 L. 646. Lis pendens in 
a mortgage suit continues until the mortgaged 
properties are sold. A purchase by an attaching 
decree-holder in execution of his money decree, 
after the filing of a suit on a mortgage of the 
same property and before the sale in execution 
of the mortgage decree is affected by lis pen- 
dens and confers no rights on the decree-holder 
purchaser as against the purchaser in execuUon 
of the decree in the mortgage suit. t8 
155=1939 Pat. 7. See also 15 Pat. 372 ; 193 ° 
Lah. 448. When a mortgagor is adjudicated 
an insolvent during the pendency of a suit on 
his mortgage it cannot be said that his property 
is ‘transferred or otherwise dealt with within the 
meaning ofS. 52. It cannot be said that the 
ioi mer owner of the property h^ transferred it 
or otherwise dealt with it. His whole estate 
^evolves on the receiver, just as it would devolve 


on his heir in case of death. 1939 N.L.J. 202 
1939 Nag. 128. A purchaser at a sale held 
in execution of a mortgage decree must be 
construed to have purchased both the rights of 
the mortgagee and the mortgagor. He is, there- 
fore, not hit by the doctrine of lis pendens 
although the mortgage sale was held during the 
pendency of a suit for declaration of a chaige 
for maintenance upon the mortgaged property, 
when the execution of the mortgage itself is prior 
to the institution of the suit. 43 C.W.N. 666 
‘■^*939 Cal. 655. See also 46 C.W.N. 355. A 
puisne mortgage cannot be created during the 
pendency of a mortgage suit. 43 B. 240 ; 152 
I.G. 1018=1935 O. 49 ; though the mortgage 
is with the sanction of a different Court. 4* 
B. 215. Where, pending a suit brought by the 
first mortgagee, the subsequent mortgagee who 
was not till then impleaded in the suit assigned 
his interest to a third party and long after the 
assignment, the subsequent mortgagee was 
added as a party to the mortgage suit and a 
decree obtained against him, held, that the 
assignment was not affected by lis p-.tidens and 
that the decree obtained against the subsequent 
mortgagee did not affect the rights of the assi- 
gnee. II P. 485. See also 15 Pat. 372. The 
plaintifir purchased property in execution of his 
mortgage decree. The defendant purchased a 
decree on a mortgage of another property of 
the mortgagor in favour of a Bank. Before 
bringing the property mortgaged to sale, the 
defendant obtained an order amending the 
decrees passed in the Bank's suit the result of 
which was that the property mortgag6d to the 
plaintiff was added to that mortgaged to the 
Bank. The defendant purebred the property 
in auction-sale after the plaintifiT obtain^ his 
decree and before the sale in his favour. Plain- 
tiff sued the defendant for possession. Held, 
that S. 52 stood in the way of the defendant. 
149 I.C. 187=1934 A. 972 - Lease granted by 
a mortgagor who is in possession as tenant 
under the first mortgagee, after the instiiution 
of a suit by the second mortgagee is affected by 
the doctrine of lis pendens. 33 Bom. L.R. 1123 
= 1021 B When a decree for sale in a 

mor^tpage suit is passed on the OHgina! Side of 
the High Court in respect of property which 
lies ou^ide its local jurisdiction, su^ a de^ee 
does attract the operation of /w pendetis. The 
fact that the decree is passed by consent of 
parties is immaterial. 58 C. 598 — 193 * 763* 

A mortgage created to discharge a mortgage 
on which a suit is pending is not void. 87 I. 

C 264= 1925 N. 21. A private transfer of the 
mortgaged property by the mortgagee under a 
power of sale conferred by the deed is not 
affected by the doctrine of Ws pendens. 45 M. 
774=43 M.L.J. 566. Sre also 15 Pat. 372. 

Leases. — The doctrine applies to leases pen- 
dente Hie. 39 I.C. 182 = 21 C.W.N. 88; 14 N. 

L.R. 133 = 46 I-C, 762 ; 11 N.L.R. 21=27 I- 
C. 949 ; 20 A-L.J. 731=44 A. 748 ; 148 I.C. 633 
= *934 A. 713; 1935 G- 746. See further 1924 
N. 21 1 ; 1924 N. 226 ; 17 I.C. 1 = 17 C.L.J. 384; 

38 I.G. 1=31 M.L J. 839; 103 I.G. 306; 103 
I.C. 47+ ; 1927 .A. 657 ; 142 I.G. i88 ; 139 I- 
G. 166=1932 A.L.J. 572. See contra 39 M. 283 
= 28 I.C. 232 ; 103 I.C. 351 = 1920 N. 316. 

S. 52 does not apply to leases for agricultural 
purposes executed in the ordinary course of 
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management of property. 1942 O/W.N, (B.R.) 
16= 1942 A.W.R. (Rev.) 14 (2). Where future 
crops form the subject-matter of the .suit, any 
transfer of such crops or the right to raise such 
crops during the litigation is affected by the prin- 
ciple oflis pendens. 1936 M. 942 = 71 M.L.J. 
638. It is wrong to think that leases for purposes 
oi cultivation during the pendency of partition 
proceedings arc bad under S. 52. 1938 

A.L.J, (Supp.) 20= 1938 R.D, 285. See also 
^•L.R. (1939) All. 809=1939 .A.L.J. 692=1939 
All. 611 : I.L.R. (1937) 2 Cal. 181 = 1937 Cal. 
763. A permanent lease during the pendency of 
a mortgage suit is not in the ordinary course of 
management of zamindari property and hence 
is a nullity under S. 52. 1939 O.W.N. 325 = 

*939 A.L.J. (Supp.) 53. See also 19 N.I.,J. 316. 
The morigagee is not bound by lease created 
by mortgagor during pendency of mortgage 
suit. 85 I.C. 522 = 29 C.W.N. 94. Sec contra 
103 I.C. 1 15= 1926 N. 295 ; 1927 N. 3x6= 142 
I.C. 188. Where the mortgagor, after the ins- 
titution of a suit on the mortgage, grants a 
lease of the properly, taking premium or 
nazarana, the transfer is inoperativ'e as against 
the purchaser in execution of the decree passed 
in the mortgage suit on two grounds ; (t) the 
transfer i.s barred by S. 52, (2) the taking of a 
premium or nazarana is prohibited by S. 65-A (2) 
ig N.L.J. 316. 5 ’ce also 1936 A.L.J. 1277=1936 
A.W.R. i035 1937 All. 9. Wlieie the lease is 
for adequate rent, it is not obnoxious to the pro- 
visions ofS. 52. The lessee holds the property 
subject to the rights of the mortgagee decree- 
holder. 1930 All. 289. Where before the Court- 
sale the previous owner admitted certain trespas- 
sers into tenancy on basis of economic rent and 
it appeared that it was beneHcial to the estate; 
Meld, that the arrangement wa.s not hit at by 
the doctrine ot lis pendens. x8 R.D. 282-= 15 L. 

343 (Rev,). Both under S. 52 of the T.P.^ 
Act as well as according to the principle of Its 
pendens, it is necessary for an occupancy holder 
under a threat of ejectment from it in execu- 
tion proceedings for arrears of rent to obtain 
the permission of the Court belbre he could 
transfer the holding to a third pci'son. A 
transfer without such permission is null and 
void and can convey no title to the vendee. 
1942 O.W.N. (B.R.) 227=1942 .A.W.R. (Rev.) 

* 39 - 

Suits i-ok Speciitc Peri'ORM.^nci:. — The doc- 
tinne of Us pendens applies to suits Ibr the specific 
performance of agreements to sell inimoNabIc 
properties. Court sales and private sales 
equally come under the doctrine of Its pendens. 

45 M.L.J. 825=192.^ M. 307: 34 C.L.J. 79 
= 49 C. 405 ; 31 Bom.L.R. 345—1929 Bom. 

200 ; 26 Bom.L.R. 418. As to the effect ol' in- 
ordinate delay in execution of a decree for 
specific performance, see 1931 N. 138 under the 
old section. 

Suir FOR CosTKiBCTiON. — See 13 .A. 371. 

Where a person purchases another’s pri»pci ty by 
private sale during the pendency of a contribu- 
tion suit against such person in which a simple 
money decree without reference to any charge 
was passed, the purchase is not affected by the 
doctrine of Us pendens and is not subject to the 
decree passed in suit. 165 I.C. 567= 1936 P. 57 *. 


Suits >or ALajntenance by Hindu widow 
asking for a charge on her husband’s property 
see 1927 M. 502 = 52 M.L.J. 520; 99 I.C. 564 
— 1927 M. 403; 46 M.L.J. 258; 1924 M. 449 
— 10: I.C. 806 ; 19 M. 271 ; 59 M.L.J. 485 = 
54 M. 132=1930 M. 824 ; I.L.R. (1941) Bom. 
i: 29 M.L.J. 79. The doctrine of Us pendens 
applies to maintenance actions, and under tlic 
explanation to S. 52, as amended in 1929, the 
Us continues after the decree and up to the sale 
m execution of the properties charged by the 
decree. A mortgage executed by the judgment- 
debtor after the decree and before the 'sale is 
therefore affected by Us pendens. The fact that 
in a suit for maintenance by a Hindu widow a 
charge is claimed over all the family properties 
which are specified in the plaint would not make 
difference in the application of the doctrine, 
if the properties are sufficiently designated so 
as to make them directly and substantially 
the subject-matter of the litigation. 102'^ M 
M.L.J. 447. See also 43 L.W. 201 = 

254. The doctrine 
of Us pendens embodied m S. 52, applies to a 
sale made during the pendency of a suit for 
maintenance by a Hindu widow in which pro- 
perty sold IS sought to be made a charge for 
the widow’s maintenance. Even though the 
property L sold for the debts of the widow’s 
husband which she may be bound to pay under 
the Hindu law, the alienation made during the 
pendency of her suit for maintenance claiming 
a charge would be subject to the principle o 
Us pendens, and the fact that the debts are bind- 
ing on the widow would not make S hq 
inapplicable. 42 Bom.L.R. 883= 1940 B. 39=^ 
LUR. 1941 Bom. i; 1939 B. 403. Where a 
Hindu widow has obtained a decree for main- 
tenance, the maimenancc being made a charge 
on immovable properties, ihc holder of that 
decree is entitled to proceed against those oro- 
perties though the pioperiies or some of them 
have passed into other hands from the persons 
in whose hands they were at the time of the 
decree. 1 he transfer is affected by Us pendens. 
The fact that the widow agreed witli the trans- 
/r release the properties in his hands 
from the charge for consideration does not nre- 
vent the doctrine from operating, until there is 
a release by her valid in Jaw, The fact tha? 
pyt of the consideration for the release has 
been paid to the widow would not entitle the 
translerec to a release. Hie doctrine of par! 
perfoimancc has no application to such a case 
so as to override tlie rule of Us pendens, I L R* 

( 938) Mad. 829 = 48 L.W. 76=1938 M 2^; 
(i'.B.^ .S« also 41 Bom.L.R. B. 403^ 

Interpleader Suit. — Where a person nur 
chases property from one of the parties after a 
decree creating a charge is passed in an inter- 
pleader suit the transler is pendente Ute. 22 J w 
391 = 1930 M. 9O8-60 .\I.f..j. 79. 

Partition Suri-s.— The doctrine of Us /jet/deiu 
apidics to the purchase of property during pen- 
dency of suit for parti, imi Velating to s^uch 

" nolp.a^vcd ,rb.; 

C01LUSl\e« IsG* I ■- tOTj I I - A 

ordinary partition suit where thtre is no^!ont«l 
^ to the fractional sliarc of the parties is not 
a sun m which then rights ip thp imroovabJc 
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^[53- (*) Every transfer of immoveable property made with intent to defeat or 

Fraudulent transfer. delay the creditors of the transferor shall be voidable at 

the option of any creditor so defeated or delayed. 


LEG. REF. 

^This new S. 53, was substituted for old 
S. 53 by Act XX of 1929. 

NOTES. 

property are directly and specifically in question, 
S. 52 does not apply to such a case. 195 I.C. 
856=1941 C. 436. See also 1938 A.L.J. 
(Supp.) 20. Where a suit for partition is 
pending between a father and a son and the 
father between the preliminary decree and the 
final decree grants a patta of a part of the 
suit property in favour of a third person, the 
patta cannot prevail against the decree in the 
suit by which property affected by patta is 
allotted to the son. 44 L.W. 861 = 1936 M. 
887. During the pendency of a partition suit 
by a Hindu minor against his father, a com- 
promise was effected under which the father 
defendant executed a trust deed transferring all 
his rights in the family properties to trustees for 
the benefit of the minor plaintiff. Held, that 
the arrangement did not come within the 
prohibition of S. 52 and was not bad on the 
ground of Us pendens. 152 I.C. 715 = 36 Bom. 

L.R. 738. The property should be directly and 
specifically involved in the suit. 27 G. 77 . 
27 I.C. 940 ; but not otherwise; see 1928 N; 
198; I C.VV.N. 62. See also 37 B. 427=19 I.C. 
885; 52 B. 208; 1930 A.L.J. 1286=1931 A. 

45 > *938 M.W.N. 1243 ; (1940) 2 M.L.J. 791. 

Effect of Alienation Pendente Lite. — 
Alienation pendente lite is not void, but is yalid 
subject to the result of the pending suit, no 
I.C. 548=1928 M. 635. See also 43 M. 696 = 
58 I.C. 501; 13 I.C. 641 (A.); 55 M.L.J. 122 
= 55 I.A. 256 (P.G.); 2 O.L.J. 291; 95 I.C. 
213; 87 I.C. 995 = *925 N. 341; 165 I.C. 453 = 
1936 M. 589; I.L.R. 1936 N. 22=1936 N. 125. 
If a property is transferred during the pendency 
of a suit with respect to that property, the 
decree passed therein cannot be impeached by 
the transferee. 13 O.G. 5 ® = 5 800. A 

Court can bind a transferee pendente lite by the 
result of litigation, even though his name be 
not on the record if the fact of the transfer is 
admitted before the Court during the course of 
the trial. 2 O.L.J. 291 =30 I.C. 289. 

Laches. — When a person intermeddles with 
outstanding disputes, he does so at his peril, and 
if he chooses to stand by and let his right slide, 
he cannot afterwards claim to be given the 
benefit of his laches and placed in a better 
position than his transferor to the detriment of 
others who have acquired rights in pending pro- 
ceedings. The law will not allow a man to say 
that he did not know his rights. 168 I.C. 1003 
= 1937 Nag. 161. 

Revival op Suit. — Where a suit dismissed 
for default is revived within a reasonable time, 
there would be no suspension of lis pendens. It 
will be considered to be a continuous proceed- 
ing. See 50 I.C. 727. 

Plbadings. — Pica of lis pendens can be enter- 
tained for the first time in appeal, if.thc matter 
CAQ be decided solely on the evidence on record, 
38 M. 450. 


Registration. — Sale executed before but 
roistered after suit is not affected by the doct- 
rine of lis pendens, 1925 M. 7:0=48 M.L.J. 
496. Sfe also 48 M.L.J. 399=1922 M. 249; 
83 I.C. 133=1925 M. 359. But see 5 P.L.J. 
714. 

Sec. 52 , Expl. ; ScopE of. — The explanation, 
added to S. 52 makes it manifest that lis pendens 
continues till the decree obtained in the suit is 
completely satisfied or discharged or the execu- 
tion of the same becomes barred by limitation. 
Where a subsequent simple mortgagee purchased 
the mortgaged property in execution of a decree 
for sale obtained in respect of his mortgage, a 
later usufructuary mortgagee under a usufruc- 
tuary mortgage executed prior to such auction 
sale who redeemed a simple mortgage earlier to 
that of the one on which the decree had been 
obtained, was held to be not entitled to claim 
to hold that earlier mortgage as a shield against 
the claim for possession by the auction-purchaser. 
He was also held not entitled to claim any 
reimbursement in respect of the earlier mortgage 
redeemed by him. 1940 A, 141. 

Sec. 53 : Scope. — The, principle of the section 
applies to Hindus and Muhammadans. 1 1 B. 676; 
5 B 154; 10 B. 616; 13B 293. It applies aJbo 
to Punjab: i P.L.R 513; 74 P.R. 1912=14 
I.C. 282; 1924 L*. 707; 29 P.L.R. 1 14; 8 L. 544 
= 101 I.C. 172; 53 P.R. 1916 = 23 I.C. 474 
(F.B.); 75 I.C. 1043; 1927 L. 420; 115 I.C. 

417. It may also be applied to transfers by 
operation of law. 51 A. 595=1929 A. 238. S. 
53 may be extended to movables. 30 M. 6; 46 

M. 478. ‘Transfer” includes partition in 
joint family; 97 I.C. 70; 94 I.C. 282; 44 M.L.J. 
513; 1926 N. 355; also surrender by widow of 
her widow’s interest: 1 L.R. 1936 N. 69=1936 

N. 166. See also Bom. L.R. 1007=1939 Bom 
496. Acquiescence in mutation comes within this 
section. 1938 O.W.N. 297. Mere preference of 
one creditor to another is not a transfer 
within the meaning of S. 53^ There is a dis- 
tinction between transfers in bankruptcy which 
are bad, because they do in fact prefer one 
creditor to another, and between transfers which 
fall under the provisions of S. 53, which arc 
bad because they are sham transactions inten- 
ded to benefit the debtor and defeat or delay 
the creditors generally. I.L.R. (1939) Kar. 136 
= 178 I.C 469=1938 Sind. 215. See also 42 
P L.R. II 9 J *939 Bom. 508; 1938 Lah. 156; 43 
C.W.N. 1131. Preference by a debtor shown 
to one of his creditors is, provided the transac- 
tion is genuine, and not tainted by fraud no 
groimd for avoidance merely because the other 
creditors happen to suffer. 38 P.L.R. 269= 
1937 Lah 220. See also 42 P.L R. 119; 1939 O. 
W N. 398= 1939 Oudh 230. The word ‘transfer* 
used in S. 53, is comprehensive enough to 
embrace all kinds of transfers, whether wifo or 
without consideration. The crucial question 
is one of determining the intention and motive 
underlying the transfer. The mere fact that 
a ^ansfer is executed without consideration 
as in the case of a gift, will not necessarily 
lead to an inference ^at the transfer WM 
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impair the rights of a transferee in good 

faith and for consideration. 

Nothing in this sub-section shall affect any law for the time being in force 
relating to insolvency. 

A suit instituted by a creditor (which term includes a decree-holder whether 
he has or has not applied for execution of his decree) to avoid a transfer on the 
ground that it has been made with intent to defeat or delay the creditors of the 
transferor, shall be instituted on behalf of, or for the benefit of, all the creditors. 


NOTES. 

made with intent to defeat or delay the credi- 
tors of the transferor. Each case must be exa- 
mined on its own merits and it must be found 
upon a consideration of the entire circumstances 
surrounding the execution of the deed of trans- 
fer, whether it was brought about with a 
fraudulent intent or otherwise. Under the 
general law the burden of proving that a trans- 
fer is fraudulent under S. 53, lies on the credi- 
tors. 1941 O.W.N. 56=1941 Oudh 205. Where 
a mortgagor effects a fraudulent lease of the 
mortgaged property the creditor who subsequ- 
ently becomes purchaser of the property in 
execution of the mortgage decree can treat the 
lease as void under Ss. 52 and 53, and eject the 
lessee as a trespasser. i8 R.D. 368=I5L.R. 447 
(Rev.); 18 R.D. 367=1^ L.R. 445 (Rev.). Sec 
also 1939 Pat. 5= 1938 P.W.N. 738. A fraudulent 
lease pending suit may be set aside. *927 N. 
295; but not a security given by the debtor on 
his property. icjL.R. 445 (Rev.); 1027 Nag. 

295. The relinquishment of his rif^hts by a 
coparcener in favour of another coparcener can 
not be strictly said to be a transfer within the 
meaning of S. 53. 1938 O.W.N. 104=1938 

Oudh 65. Where a person who was borrowing 
money and squandering it by his extravagance 
and immoral habits was prevailed upon to exe- 
cute a deed of relinquishment of his right in the 
family property in fav’our of his minor son with 
a view to protect the property from the credi- 
tors, the relinquishment cannot be said to have 
been made for the purpose of defrauding any 
creditors. 1938 O.W.N. 104=1938 Oudh. 65 
See also 1936 Lah. 222. In determining the 
validity of a trust deed executed by debtor for 
the benefit of his credilorsy the deed must be 
considered as a whole. The deed is valid if it 
is substantially Ibr the benefit of the creditors 
and not simply a device for retaining a benefit 
for the author of the trust at their expense. A 
trust the main object of which is the payTnent 
of the debts of the author of the tmst, is subs- 
tantially for the benefit of the creditors, and it is 
not hit by S. 53 although tiiere is a provision 
for the maintenance of the family of the author 
of the trust which is not inconsistent with the 
tenor and subject of the trust. 42 C.W.N. 1131 
= 1938 Cal. 8f8. A suit to set aside a transfer 
under this section will fail if it is not brought 
by the plaintiffs in a representative capacity on 
behalf of themselves and other creditors of the 
defendants. 139 I.C. 820=34 Bom. L.R. 862. 
See also 1933 N. 169=29 N.E.R. 246. Even 
if a person is the sole and only creditor, he can, 
and has to, sue under S. 53, in a representative 
capacity, on behalf of the general body of cre- 
ditors. 1940 Rang. L.R. 777=1941 Rang. 76. 
The statutory remedy provided by S. 53, is 


merely supplementary to the common law right 
of a creditor in execution to obtain a declara- 
tion that a transfer by a decree-holder, by reason 
of its 'benami’ character, never operated as a 
transfer at all and, accordingly left the property 
it purported to transfer available to him in 
execution. In such a' case there is nothing to 

which S. 53 can apply, for there is nothing 
which can be voidable. I. L. R. (1940) 
A. 54*“ *940 A.L.J. 470=1940 All, 407. 
The primary object of an action under 
S. 53 is to make the assets of the tranferor 
available to the general body of creditors. If it 
would, then the action would in substance be 
an action under S. 53 and would have to be 
instituted by. or on behalf of alt the creditors. 
If it would not. then the action cannot be 
regarded as one under that section. The proper 
test to apply when a question of this nature is 
raised is to sec whether if the plaintiff succeeds 
in the action, the property claimed in the 
action would be available to the general body 
of creditors. Where there was no indication in 
in the plaint or elsewhere that the suit was 
filed on behalf of or for the benefit of other 
creditore but on the other hand there was every 
indication in the averments of the plaint, that 
the plaintiff wanted only to vindicate his personal 
and individual rights, and not the rights of other 
creditors, it was held that the suit" was not one 
under S. 530 1941 O.W.N. 801 = 194 IC 
588=1941 Oudh 457. Where an objection is 
raised by the defendant that the plaintiff's suit 
is bad as not being brought on behalf of all 
creditors, the fact of existence of other creditors 
" a matter clearly within the special knowledge 
of the defendant and in such circumstances it is 
the duty of the defendant to produce proof of 
the existence of such creditors. 1942 A.M.L.J. 3. 

Appucabilixy.-^— A plaintiff to bring a case 
under S. 53 should ask for the relief of a de- 
claration that the transfer in question is void 
as regards him because he is defrauded, defeat- 
ed or delayed. Where he does not sue for any 
such remedy, but on the contrary treats the 
transfer as a valid transfer, no issue under S. 

53 arises on the pleadings and it is not neces- 
for the Court to give a decision on the 
point. 1934 A. 948. Though the purpose of 
53 .*8 to protect all creditors, the fact that 
there is only one creditor and not more is no 
reason to exclude the application of the section 
** that the transfer is fraudulent and 

t^_&de for the purpose of defeating or delaying 
mm. But the test to be applied to cases under 
mis section is whether the purpose of the trans- 
fer is to prefer one creditor to the other, or 

purpose is to prefer the transferor 
himself. S. 53 of the Act is not intended to 
apply to a transfer by which one creditor is 
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preferred to another. It is intended to apply 
to transfers where the transferor prefers himself 
to his creditors where the transaction is a 
sham and bo^s transactian. I.L.R.. (1939) 
ICar. 269=11939 Sind 97. The principles of S. 
53 are in accordance with the general princi- 
ples of justice, equity and good conscience and 
as such should be taken as a g^ide by the 
Courts even in cases such as when a party bases 
his title on a transfer by a decree of the Court 
where the provisions of S. 53 do not apply. 27 
A.L.J. 358— 1929 A. 238 = 51 A. 5<t6. See also 44 

M. L.J. 513=1923 M. 577. The principle 

underlying 13 Eliz. R. 5 and S. 53, T. P. 
Act, ought to be applied in India to transac- 
tions relating to the transfer of moveable property 
upon the ground that these** principles are in 
accordance with Justice, equity and good 
conscience- 9 R. 614=135 I.G. 641. The 
mere fact that the judgment debtor has other 
property to meet the decree does not prevent 
the application of S. 53. 1929 A. 451. S. 53 

does not apply where a transfer is effected to 
prejudice the rights of pre-emption of a co-shar- 
er of the village who is not the co-owner of the 
specific plots transferred. 47 A. 424=86 I.C. 
741. Considerations affecting S. 53, do not 
apply to S. 36, Pro. Ins. Act. 2 Pat L.J. 101 = 
38 I.C. 369. Nothing in S. 53 bars the right of 
any transferee in good faith and for considera- 
tion. Consequently, where a transfer has been 
made for consideration, ilie fact that its effect 
is to delay or defeat a creditor is immaterial. 
105 I.C. 356=1928 P. igg. See also 25 A.L.J. 
829=1927 A. 714; 12 I.C. 401 (O.); 126 I.C. 

604=1930 M. 665; 9 R. 614=135 I-C. 641; 
also 1933 R. 162=145 I.C. 330. \ wak/ is a 

transfer and if executed as a device for defea- 
ting creditors it is governed by S. 53 which 
docs not in any way infringe any rule of Maho- 
medan law. 27 A.L.J. 460=1929 A. 277? * 93 ^ 
A.L.J; 616=1930 A. 462. Where a Mahome- 
dan husband transferred property in lieu of an 
actual dower debt, held, that^ the transfer could 
not be impeached under his section. i 934 L. 
705; 12 P. 297=14 Pat. L. T. 611 = 1933 P. 
q8i: 1936 A.L.J. 1027=1936 A. 600; *936 A. 
L.J. 966=1936 A. 803. But see 1936 Pesh. 216. 
The principle of the section will apply in case of 
voluntary remissions of debts made with a view to 
defeat the creditors. 27 I.C. 269 (M.). A trans- 
fer by a debtor, for a genuine debt, of a part 
only of his property is not voidable under S. 53. 

2 L.W. 64 = 26 I.C;. 834. There is no distinction 
between fraudulent alienation and fraudulent acqui- 
sition by a dishonest debtor, as each consists 
of a dishonest dealing with property*. 1914 M-W. 

N. 595 = 25 I.C. 123. S. 53 does not apply to 
the purchase of property in the name of another 
as b^namidar, as there is no transfer of prope«y 
60 B. 226=38 Bom. L.R. 251. Where the 
plaint in a suit clearly states that the sale deed in 
question was fictitious and without consideration 
that ii was never acted upon or in other words 
that the sale was a sham and bogus t^nsaction 
and that the property purporting to be conve- 
yed by the sale deed was never conveyed at alJ 
and that it remained the property of the vtmdor 
such a suit is not affected by S. 53 and the 
transaction can be avoided without a suit under 


the section. T.L.R. (1940) All 542=1940 A. 
L.J. 470= 1940 All 407. S. 53 does ^ not apply 
to cases simply where one creditor is preferred 
to another, and the provisions of Para. 2 sub-S. 
(i) of S. 53 do not come into operation until 
the provisions of Para 1 of that sub-section have 
been fulfilled, I.L.R. (1939) Kar. 136=178!. 
C. 469=1938 Sind 215. See also 1937 Rang. 531. 
S. 53 could have no application to a 
case where the deed of transfer in question^ is 
alleged to be fictitious and not that it is void- 
able on the ground of its execution with a 
fraudulent intention to defeat creditors. 1940 

O.W.N. 1057 See also 200 I.C. 577 = * 94 * Mad. 
690. There is a distinction between a hetitious 
and fraudulent transfer. In the former case there 
is really no transfer at all and in the latter there 
is a transfer but,as it is the result of a conspiracy 
between the transferor and the transferee to 
defeat the claim of others it can be avoided by 
those others if they wish to avoid it. 1942 A. 
L.J. 399. The principle contained in S. 53, 
applies to transfers of movable property also. A 
transfer is wholly void if part of the considera- 
tion was non-existent and the object of it was to 
defraud the creditors. I.L.R. (1940) Nag. 316 
= 1938 Nag. 249. 

Subsequent Transferee. — Transfer means 
voluntary transfer: An auction-purchaser at an 
execution sale is not entitled to impeach a 
previous transfer under the section. 53 I.C. 105; 
39 B. 507. But 33 M. 205=19 M.L.J. 74*5 
20 L.W. 538=1924 M. 779; 6 P.L.J. 48. But 
the principle of the section may apply in such 
a case. 27 A. 358; 51 A. 595J 44 M.L.J. 
513. A bona fide transferee even from a fraudu- 
lent transferee, is protected under S. 53. 194^ 
Lah 198. 

Voidable. — The section makes a transfer 
only voidable. 23 C.L.J. 57 t>j 28 B. 639; 71 I.G. 
409; 52 B. 208=1928 B. 65; 26 A.L.J. 524= 
1928 A. 234; and not void; 1923 N. I 95 * *93^ 
A.M.L.J. also I.L.R. 1936 N. 183=1936 

N. 207. A deed of gift executed in order to 
defeat the donor’s creditors is not necessarily 
void under S. 53, unle.ss it is meant by the 
executant to be fictitious. It is only voidable at 
the option of the creditors; and if the latter do 
not choose to avoid it. it is a perfectly valid 
instrument as between the parties to it. ^ 155 
I.C. 829=1935 R.D. 259 - A transfer which is 
merely colourable and made with the intention 
of defrauding creditors can be set aside by the 
transferor at any time before the fraud has 
actually taken place; but not where the fraudu- 
lent purpose has been carried out. 135 I«C. 244; 
139 I.G. 92=9 O.W.N. 275. Thus if the debt 
due to the creditor is paid by the transferee, he 
cannot complain that lie has been defeated 
or defrauded by the transfer. 71 I.G. 409 = 
1923 N. 195. A creditor who chooses to 
affirm or accept the transaction cannot sub- 
sequently repudiate the same. 1928 A. 234 
(235) = 26 .A.L.J. 524. Where without any 

special pressure upon judgment-debtor by 
creditor, he transferred the whole of his property 
to that creditor without receiving any c^h con- 
sideration, and where all the consideration 
alleged was .said to be old debts and money paid 
or promised to be paid to other creditors, some 
of which remained unpaid until date of inquVt'J 
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Heldy that the transfer must be regarded prima 
facie as voidable. 1933 R. igi. Where a debtor 
yielding to the immediate pressure exercised by 
one of the creditors by reason of a suit brought 
by him enters into a bona fide compromise with 
him, the mere fact that by the compromise he 
surrenders a portion of his property to the 
creditor does not show that he commits any 
fraud or has any intention of defrauding other 
creditors. 42 P.L.R. 385. 

Intent to defraud. — 25 B. 202. A transfer, 
when executable decrees against the transferor 
were existing, will not by itself support an 
inference of an intent to defraud: 15 I.C. 509; 
19 A.L.J. 87 ; 1926 S. 109 ; 126 I.C. 604^1930 
M. 665 ; nor the fact that the transferor and 
the transferee were related to each other. 3 R. 
71=89 I.C. 436. Wakf executed for the benefit 
of the minor sons, provision being made for all 
existing debts is valid. 129 I.C. 333—1931 O. 
134. An intention to defeat a particular creditor 
and not creditors generally is not fraud. 25 B. 
202 ; 21 O.C. 97; 5 Bom.L.R. 142; 33 I.C. 
3'Bur.L.J. 112 = 8 I.C. 1205. See contra ^ P.L .J. 
546; 1936 P.W.N. 968=1937 Pat. 609. Under 

S. 53. itt addition to consideration, good faith is 
an essential condition of the validity of the 
transfer. But it is not suflFictent to show want 
of good faith on the part of the transferor 
alone: the knowledge and intention of the trans- 
feree arc the determining factors. Again a 
fraudulent preference can be attacked under the 
Bankruptcy Eaw but not under S. 53, T.P. Act. 
So long as the question does not arise under the 
law of Bankruptcy, a transfr^r made in favour 
of one or more creditors cannot be impeached, 
for what S. f,3 prohibits is not an instrument 
which prefers f>nc creditor to another, but an in- 
strument which remo\-es properiyfrom the debtors 
for the benefit of the debtor. So long therefore as a 
transfer is in satisfaction of genuine debts and 
without reservation of any benefit to the debtor, 
no ground arises for impeachinc it under 
5 - 53 - 46 L.W. 927 =(1937) a M.L.J. O65. 

Suit under by creditor to set aside transfer by 
debtor made prior to adjudication in insnlvencv 
— Sanction of Insolvency Court — Necessity. See I. 
L.R.(r94i) 2 M.L.J. 684 (F.B.). The subsequent 
and the prior conduct as well as the contempo- 
raneous conduct of the transferor are all relevant 
and must be considered in order to decide what 
his motive was in transferring the property. 
1938 Lah. 136— I Oo I.C. 830. The mere fact 
that debts arc <lue from transferor is not alone 
.sufficient to establish a fraudulent intention; on 
the r»ther hand it must be proved that at the 
time of the transfer, motive for the transaction 
was to defeat or delay the creditors. There can 
however ordinarily be no direct evidence of the 
existence of a fraudulent intention. This can be 
inferred froii> circumstances pro\-cd in the case. 
180 I.C. 830 1938 Lah. 136. When the con- 

sideration for the transfer was intended to pay 
off some only of transferor’s genuine debts, the 
transfer cannot be impeached. 34 C. 999 (con- 
firmed by Privy Council in 43 C. 521). See 
also 40 .'Vl.L.J. 12“,. Transfer in favour of a 
preferred creditor is not voidable. .44 C. 662 
(P.G.) ; 17 M.L.J. II. See also 99 I.C. 774 : 
joi T.C. 1 53 (at : 126 I.C. 604=1930 M. : 


7 O.W.N. 123=19300. 93 ; 1928 M.W.N. 617 
= 1928 M. 860 ; 4 N.L.J. 149 ; 3 Bur.L.T. it2 
= 8 I.C. 1205 ; 5 O.W.N. 1077=114 I.C. 504 
(Transfer to wife in lieti of her dower debt. 
See also 1936 A.L.J. 1027=1936 All. 600) ; 
101 I.C. 568 (r); 100 I.C. 46 (2) ; 

1927 A. 7*4; *927 N. 205=103 I.C. 
259 ; 106 I.C. 356 : 1921 P. 199 ; 30 P.L.R. 
306=1929 L. 409 ; 78 I.C. 106=1925 O. 267. 
But see 1928 M. 793. In cases of convey- 
ances from debtor to creditor the validity of 
such conveyance depends upon consideration 
and good faith both co-existing. If intention to 
defraud creditors is shared by a transferee, there 
is no good faith and the transfer will not stand 
though full consideration has passed. 12 L. 194 
= 1930 L. 1027. See also 13 O.C. 265 = 7 I-C. 
614. If the transferor is in fact indebted to the 
transferee the mere fact of his relationship with 
former or the circumstance that the transfer had 
the effect of giving one creditor preference over 
the others will not render the transaction frau- 
dulent. 12 L. 194=1930 L. 1027 ; 167 I.C. 599 
= *937 R* 51* Even a time-barred debt can be 
a valid consideration for a transfer. 78 I.C. 
106=19250. 267. See also 1930 S. 284. But 
jcc 16 B. I. Where a substantial portion of 
the transfer is fraudulent, the whole transfer 
must be treated as fraudulent. 4 L. 211 = 1923 
L. 423. also 42 P.L.R. 613. A transfer 

made to defeat an anticipated execution is not 
one made with intent to defraud, delay or defeat 
creditors within S. 53. 60 I.C. 725 = 7 O.L.J. 

699. See also 52 I.C. 873 (P,). The mere fact 
that a debtor retains some interest in the pro- 
perty sold by him would not in all cases make 
the transaction fraudulent as a matter of law. 
21 C.L.J. 302 = 9 I.C. 623. Where a judgment 
debtor executes a deed of gift, which is merely 
a colourable transaction never intended to be 
acted upon, and continues, even after the deed, 
to be in possession of the property dealt with 
under the gift deed, and it is found that the 
transaction is effected in order to put obstacles 
in the way of the decree-holders or to defraud 
them, it must be held that the transfer is void 
against the decree-holder and he can threfore 
proceed to attach and sell the property. 194 
■I.C. 45=1944 Pat. 394. Converting immovable 
properly into cash is the most obvious and 
effective method of defeating and delaying cre- 
ditors. 46 M.L.J. 125 = 80 I.C. 147. See abo 
126 I.C. 604=1930 M. 665. Where there is 
nothing to show that a transferor intended a 
sale of his immovable property as a cloak or 
device for his own protection and where the 
bonn fides of the transfer cannot be doubted, 
the transfer canm>t be impeached as fraudulent 
21 C.L.J. 441=29 I.C. 734 - See abo 126 I.C. 
804= *930 M. 665. A certain property was 
attached in execution of a money decree. No 
sale was effected for want of bidders and 
case wa.s closed. Subsequent to this but before 
a fresh attachment by decree-holder, the pro- 
perty was mortgaged. Held^ that the previous 
attachment had ceased to exist, that the mort- 
gage was valid and that mere knowledge of the 
mortgagee about the long pending execution 
against mortgagor did not make tlie trans er 
made bona fide for value inv.'ilid. >933 R. 190 
= 1.^6 I.C. 954. The inclusion of a debt in a 
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document of transfer, which would 
otherwise not be within S. 53, is prima fa^e 
evidence of an intention to defeat and delay the 
creditors, and it lies upon the party who wishes 
to take advantage of the document to show that 
there was no such intention. 54 L.W. 76=1941 
Mad. 690 =(i94i) 2 M.L.J. 99. As lo proof of 
fraudy see 8 O.W.N. 593. 

Crbditor docs not necessarily mean a judg- 
ment-creditor. It means any creditor. 27 B. 
146 ; 73 I.G. 719 ; 96 I.C. 356=1926 N. 494. 
See also 30 M.L.J. 565=34 I.G. 778 ; 1923 L. 
478=5 L.L.J. 435. S. 53 applies even though 
a single creditor may have been defrauded and 
hindered in realising his debt. 2 Pat.L.J. 546 
=40 I.G. 685. But see also 3 Bur. L.T. 112 = 
8 I.G. 1205, infra. Where there is only one cre- 
ditor, and the debtor transfers all his property 
to a stranger with a view to defeat him, the 
transfer could be set aside if the transferee had 
notice of the circumstances, and of the debtor’s 
evil design. 126 I.G. 604=1930 M. 665. A 
landlord is a creditor in respect of rents due to 
him from tenant. 26 G, 536. A Hindu wife 
with a claim for past maintenance against her 
husband is a creditor. loi I.C. 610=1927 M. 
657. See also 109 I.C. 272=1928 A. 476. But 
see 8 O.W.N. 1291. A Mohamedan wife to 
whom dower debt is due is a creditor. 5 O. 
W.N. 1077=114 I.C. 504 ; 167 I.C. 48=1937 
N. 1. A person whose ctaim is barred by limi- 
tation ceases to be a creditor. 16 B. i. But see 
1925 O. 267 {contra.) Even if a debt is time- 
barred, that may be good consideration for the 
purposes of S. 53. though it may also be some 
evidence of want of good faith. 174 I-C. 143 — 
1937 Rang. 471. A transfer on account of 
natural love and affection made bona fide, can- 
not be impeached. 26 B. 577 { 5 ® 5 j- ® 

gift of the entire property to wife and children 
by a donor declared insolvent a few years after 
is not a transfer in good faith for valuable 
consideration; but he is personally liable to 
maintain them does not alter the question. 7 
L. 12 = 93 I-C. 1313=1927 L. 420. ^ 

under S. 53, the onus of proving that the gift 
by the husband to his wife is fraudulent and 
fictitious, having been effected to defraud the 
donor’s creditors, lies upon the plaintiff. Where 
unimpeachable evidence is available and is not 
produced by him and no reason is shown for 
this, he fails to discharge the onus on him. 192 
I.G. 96=1941 Oudh. 178. The presumption 
under the Act before the amendment of 1929 
does not find a place under the amended S. 53. 
It is only when there arc creditors in existence 
at the time of the gratuitous transfer or when a 
transfer is made just before a man embarks on 
some very hazardous speculation that it can be 
presumed that the gift is made with intent to 
put his property o'lt of the reach of his credi- 
tors. 1930 P.G. 255 = 60 M.L.J. 34* (P*G.) ; 

1933 R. 252 ; 139 I.C. 120 = 34 Bom.L.R. 863. 
Where a donor had no debts on the date ot the 
gift, there is no presumption of intent so defraud 
future creditors and it is for the latter to prove 
such an intent. 12 A.L.J. 1396=25 I.G. 183. 
Sec also 19 A.L.J. 299 ; 33 M. 205. But jce 
1940 A. 610, It it doubtful whether a future 
creditor can avoid a voidable but real transfer 


under this section. 38 M, 1071=26 M.L.J. 6x2, 
As to subsequent creditors, see also 5 Bom. L.R. 
255 ; 33 M. 205 ; 19 A.L.J. 299 on the point. 

Defraudino creeuxors. — Defeating or 
delaying creditors” — Meaning of. 1928 M.W. 
N. 617=1928 M. 860 ; 113 I.C. 129. It is not 
fraudulent to shield some particular property 
from being proceeded against by creditors ^ so 
long as there are other properties from which 
the just dues of the creditors may be realised. 

' 94 I.G. 33=1926 C. 850. See also 115 I.C. 330 
= 19298. 94 ; 1934 R. 308. A transfer which 
can be impeached under S. 53, is one in which 
the property is removed from the creditors for 
the benefit of the debtor. If^ the 
debtor docs not retain any benefit for himself 
and if it is found that the transfer was for ade- 
quate consideration and the entire consideration 
was expended in satisfaction of genuine debts of 
debtor without reservation of any benefit to the 
debtor And in favour of one creditor, then 
transfer cannot be regarded as fraudulent within 
the meaning of S. 53. I. L.R. ( 1937 ) Nag. 452 = 
1937 Nag. 400. Fraudulent transfer — Inference 

from circumstances. 1938 * 36 ^» 4 ® 

L.R. 909=1938 Lah. 584 ; 1939; O-W.N. 136. 

The transfer which defeats or delays creditors is 
not an instrument which prefers one creditor to 
another, but an instrument which ren^ves pro- 
perty from the creditors to the benefit of the 
debtor. The debtor must not retzun any benefit 
for himself. He may pay one creditor and leave 
another unpaid. 1 79 I.C. 267= 1938 Lah. 156. 
Itt is open to a debtor to convey his proj^rty 
to one of two creditors to whom he is indebted 
in preference to the other though it may be 
rflccted to avoid the execution of his decree by 
the other. He may prefer any creditor he 
chooses. But in doing so he must not reserve 
any benefit for himself. The transfer of the 
property by a debtor to one creditor for a price 
for in excess of the debt due to him and the 
retention of the excess amount for his own 
benefit indicate an intention to defeat or delay 
the other creditors, especially when he h^ no 
other property left. Such a iransfor is wholly 
void and cannot be upheld even to the extent of 
the amount actually due to transferee creditor. 

4.1 Bom.L.R. 1104=1939 Bom. 508. A mere 
preference of one creditor to another is not 
fraudulent under this section. A creditor is a 
transferee in good faith if the transfer is 
satisfaction of his debt, even though he is aware 
that proceedings had been taken by another 
creditor for the recovery of his debt,if his primary 
obiect is to protect himself and not to deieat 
other creditors. 174 I-G- I43= *937 Rang. 471 . 

Whether suit by creditor is necessary. — 
Under this section avoidance by creditor need 
not necessarily be by suit, it can be express^ 
by clear conduct. See I2 L.W. 7 ^® — 

580. Where a creditor attaches in cxccudon 
the property transferred, that is a sufficient 
exercise of the option to avoid the transaction. 

3 Pat.L.T. 613=1922 P. 572. The methods of 
avoidance are not restricted to proceedings 
against the property through attachment and sale 
for the purpose of recovering the debt. Section 
docs not preclude recovery by other means. ^ 
L.W. 718 = 61 I.C. 580. See also 3 Pat L.T. 
613=68 I.C. 369. The creditor can m defence 
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to a suit by the transferee impeach the transfer 
as fraudulent. 43 M. 760 = 30 M.L.J. 350 (F, 
B') ; 50 I.G. 059 ; 16 C.W.N. 717 ; 19 A.L.J. 

299 ; 23 C.W.N. 817 (P.G.) ; 50 I.G. 264. 

Eff e ct op fraud inter partes. — As to what 
constitutes fraud, see 94 I.C. 33=1926 C. 850. 
Once it is established that the parties are in pari 
delicto., the Courts will not assist an illeo^al tran- 
saction in any respect, that is, the person who 
asks the Court to do something will fail. 46 A. 
622=1924 A. 668 (1). See also 32 MX.J. 484; 
33 C. 967 ; 23 B. 406 ; 18 M. 378 ; 27 C. 231; 
28 C. 370 ; 31 M. 97 ; 31 B. 405 ; I.L.R. 
1936 N. 183=1936 N. 207. Where the owner 
of property transfers it to another for an iilc.i?a1 
purpose and such purpose is carried into execu- 
tion, neither the vendor nor his heirs can succed 
in a suit to eject the vendee in possession with- 
out provinqr that the purpose never got beyond 
the stage of intention, 78 I.C. 260=1924 N. 
200. ^yee also 1923 A. 41 i =71 I.C. 441 ; 27 O. 
C. 175 = 82 I.G. 333 (33 G. 967. Foil.) ; 78 I.C. 
359 — *924 O. 391. See also 65 I.C. 322=11 

L. B.R, 89 ; 65 I.C. 459=11 L.B.R. 83. When 
the contemplated fraud is not effected, a 
party to the fraudulent transaction does not 
lose his right to be relieved from the cflcct 
of such a transaction. 19 C.W.N. 1151=29 
I. C. 699. See also 33 M.L.J. 696 = 45 I.C. 333; 
13 M.L.T. 227=17 I.C. 323; 18 C.L.J. 616 = 
22 I.C. 86; 1923 A. 164; 23 B. 406; 28 C. 370; 
36 C.L.J. 491 — 1923 C. 90: 2.1- L.W. 500 = 
1926 M. 1196; 27 O.C. 175=1925 O. 120; II 
C.L.J. 99=1924 O. 321; 36 C.L.J. 82=1928 
C. 154; 21 N.L.R. 21=82 I.(^. 489; 94 I.C. 33 
= 1926 C. 850: tO C.W.N. 1331=27 I.C. 230; 
3 L.W. 111=32 I.C. Oio; I L.W. 169 = 23 
I.C. 620; 52 I.G. 866 (P.). Fraud accomplish- 
ed — Fraudulent transfer to defraud, creditor — 
Transferee continuing in possession after transfer 
— Dispossession by transferee under fraudulent 
deed — Transferor, if entitled to restoration of 
possession. 1936 R. 405. 

Fraudulent Preference. — Though a sale in 
favour of creditor by which lie was preferred 
and another creditor lost his money is not invalid 
under this section, yet where only a part of 
the consideration was tlie debt due to the credi- 
tor and the rest of it is fictitious, the whole 
transaction is void. 34 L.W. 740=1932 M. 182 
(30 M. 6 and 37 M. 227, Ref.). See also 1939 

M. 745— (1939) 2 M.L.J. 362. But if the 

vendee creditor ha.s paid off four mortgages, 
two in his own favour and two in favour of 
another, the effect of. setting aside the sale is 
that he holds the position of a mortgage under 
those four deeds of mortgage. 135 I.G. 582; 
(1939) 2 M.I>.J. 362. A tieht advanced to the 
mortgagor at the time of the execution of the 
deed cannot be considered as a part of his 
pre-existing liability to the mortgagee and no 
preference could be claimed for them over the 
debts of the other creditors. 1935 L. 40.4. Where 
there is no question of bankruptcy, the validity 
of a transfer is not affected by the circums- 
tance tliat one creditor was preferred to the 
detriment of another. 136 I.C. 237 = 27 N.L. 
R. 382; 1937 N. 9. See also .40 P.L.R. 1000 = 
1938 Lah. 73; 1939 O.W.N. 136=1939 O.A. 

306. S. 53 is directed against a transfer made 

C.C.M .— 638 


in order to defeat or delay creditors generally 
and not one the effect of which is to give pre- 
ference to one over other creditors. 168 I. G. 
695 = 39 P.L.R. 499 (r); 38 P.L.R. 269. Where 
the transfer is in favour of a creditor for a pre- 
existing debt, the knowledge of the creditor 
that the transfer is likely to defeat or delay the 
other creditors docs not make the transfer in 
his favour voidable under S. 53. 35 P.L.R. 

163=1934 L. 1 61. See also 1935 L. 404. A 
transfer by a Mahomedan in favour of his 
wife in satisfaction of her prompt dower debt 
cannot be avoided under 53 on the mere 
ground that the intention was to give preference 
to the wife over the other creditors, in the 
absence of proof that the transaction was a 
wholly bogus and colourable one. Even if the 
wife was aware that the transfer to her was 
tantamount to giving her such preference, the 
transaction itself would neither be illegal nor 
void eA initio. 1937 A. 3g = I.L.R. 1937 A. 153; 
1937 O. W. N. 1176=1938 Oudh 44 ; 1936 
AH 600: 1936 Pesh. 216; 1917 Nag.i; 1936 All 
803; Remedv of aggrieved party. 1937 All 39. 
See also 167 I. C. 48= 1937 N. 1. 

Who can sue. — A fictitious sale in fraud of 
creditors can be set aside by creditors only; 

X 1 1 I.C. 251 = 1928 L. 9. See also 1928 A. 476, 
i.e.. subsequent creditors as well as those exist- 
ing at the time it was made. 8 O W.N. 593; 
Se^ also 6 Lnck. 397=1931 O. 134; 5 Bom. L, 
R- 255; 33 M. 205; 19 A.L.J. 299; 38 M. 1071- 
But see 121 I.C. 34=1930 N. 51 (2) holding 
that a person who is not a creditor at the date 
of the transfer cannot impeach it. One creditor 
alone can sue to set aside transfer under this 
section. But he must sue in a representative 
capacity and the benefit will enure in favour of 
all creditors. 27 B. 146; 44 C. 999; 30 M.L. 
.T- 565; 7 Bur.L.T. 257; 22 L.W. 592=1926 M. 
66: 12 L. 262. But see also 42 M. 143 = 36 M. 
L.J. 231. The point is made clear by the 
amendment of the section. Delay or laches of 
one creditor does not deprive the other creditors 
of their rights. See 22 L.W. 592=1926 M, 66; 
12 L. 262=1931 L. 70 (2). Not-withstanding 

his remedv under S. 53 of the Pro. Ins. Act, 
Official Receiver can also sue under this 
section. 95 I.C. 300 (i) = t926 M. 826; 23 L. 
W. 643. See also 115 I.G 330=1929 Sind 94; 
1923 L. 478. A secured creditor whose claim 
cannot be defeated by a transfer cannot sue to 
set it aside. 19 C. 336 - A simple mortgagee 
who has obtained a decree for sale, whose right 
to a personal decree is not barred is a “credi- 
tor” within S. 53 and can bring a suit to set 
aside an alienation in fraud of creditors. 2 L. 

479 = 29 I.C. 62. It is only a defeated or 
delayed creditor or a subsequent transferee who 
has the option to impeach a transfer under S. 
53. A mere auction-purchaser of the property 
is not the decree-holder himself is not a 
•^^editor. and he cannot impeach a transfer by 
the judgment-debtor after decree and before the 
sale as being fraudulent under S. 53. But a 
decree-holder who becomes the auction-purcha- 
ser of the .same property which is privately 
transferred after the decree and before the sale 
in execution is entitled to impeach the transfer 
^pder S. 53. The decree-holder docs not lose 
his right to the benefit of S. 53 by himself 
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becoming the auction purchaser and if the pro- 
perty purchased by him at the auction had 
been transferred by the judgment-debtor with 
intent to defeat or delay him. the transfer is 
voidable at his option. He may plead S. 53 
as a personal defence to a suit against him by 
the private purchaser, and it is not necessary 
for him to file a representative suit to avoid 
the transfer, 41 Bom.L..R, 1 104= 1939 Bom. 503. 
See also 43 L. W. 635=1936 Mad. 408. Ss. 2 
(d) and 5 of the T.P. Act prevent S. 53 opera- 
ting in the ease of a transjer under an order or 
decree of Court. But Where a person obtains a 
transfer of property under an order of Court as 
the result of a gross fraud by collusivcly insti- 
tuting a suit and obtaining a decree and pur- 
chasing the property in execution thereof, the 
Court has power to remedy the injustice by 
applying the principle of S. 53 and to set aside 
the sale 55 L.W. 422=(i942) 2 M.L.J. 213. 

Suit bv Creditor under O. XXI, R. 63. C. 
P. Code. — Rules of procedure laid down in S. 
53 do not apply to the N.W.F. Province and a 
suit under O. 2I, R. 63, G.P. Code, by a decree- 
holder for a declaration that the judgement- 
debtor has interest in certain property, is not 
bad, although not instituted for the benefit of 
all the creditors as required by S. 53. 164 I.C. 
153=1936 Pesh. 158. A suit under O. 21 R. 63 
instituted by a decree-holder to set aside a 
claim order on the ground that the sale-deed 
executed by the judgment-debtor to the clai- 
mant was colluMve and benami and was created 
in order to defraud the plainiifT is not and cannot 
be treated as a suit under S# 53, T.P. Act. 62 G. 
L.J. 548=1936 C. 783. See also 1936 Pat. 15. 
A plaintiff who institutes a suit which is of the 
nature contemplated by S. 53 must comply 
with the provisions of that section, that is. he 
must sue on behalf of all the creditors, not for 
himself alone. The fact that he is a decree- 
holder against whom an adverse order has been 
made in claim proceedings under O. 21 R. 63, 
does not Jelive him of the necessity 
leave of the Court under O. I, R- 
to sue on behalf of all the creditors of the ^dg- 

ment-debior. There is nothing 5 ^ *• 

Act. which is incompatible with O- 21 , 

R. 63. A suit under O. 21, R- 63 for a 

declaration that the transaction rehed by 

the successful claimant is a bogus one and to 
have the transaction set aside on the footing 
that it is a fraud on the creditors falls under 

S. 53, T.P. Act, and must fail, if leave of the 

Court is not obtained for .suing on behalf of all 
the creditors. I.L.R. (i9Io)Mad. 803=19+0 
Mad. 789= (1940) I M.L.Jf. 872. See also 17 
Pat. 388. When a suit is brought under the 
provisions of O. 21, R. 63. G. P.Gode, by an 
attaching creditor to establish his right to atttach 
and bring to sale certain property, and in order 
to succeed it is necessary to ovoid a transfer of the 
broperly on the ground that the transfer has been 
made with intent to defeat or delay the credi- 
tors of the transferor, the suit 7^^* r .. 

form of a representati\ e suit on behalf ol or toi 
the benefit of all the creditors of the transteror 
as provided for in S. 53 . T.P. Act and the 
provisions of O. i, R. 8 will be applicable to 

uch a suit. 12 R. '>66=1934 R. 302;39Bom. 


L.R. 917; 40 Bom.L.R. 371; 1936 Gal 783=62 
C.L. J. 548. The valuation for jurisdiction of 
such suit must be the value of the properties tran- 
sferred and not the amount of the decree sought 
to be executed. Again this valuation cannot be 
the sum total of debts due to all the existing cre- 
ditors, for the term 'creditor, includes not only 
creditors at the time of the assignment, but 
also those who subsequently become creditors. 
1934 Rang. 302; 1936 Gal. 783. But when 

the suit of the attaching creditor does not involae 
the avoidance of any transfer of proper^, the 
Act has application and the suit need not be 
brought as a representative suit, and its valu- 
ation for jurisdiction would be the amount of 
the decree sought to be executed or the value 
of the property whichever is less. 1934 Rang. 
302 ; 152 I-C. 506=1934 R. 200. A creditor 
had obtained a decree against the debtor but 
had not attached any of his property. The 
debtor alienated certain property during the 
pendency of the suit. The creditor brought a 
suit for declaration that the alienations were 
void. The suit was not styled as a represent- 
ative suit. Held, there was no cause of action 
and the suit did not lie because it was not 
covered cither by S. 53, T. P. Actor O. 21, 
R. 63, C. P.Gode, or by S. 42, Specific Relief 
Act. 160 I.C. 444=1936 Pesh. 15. See also 
17 Pat. 588; 1937 O.W.N. 1169. Where the 
judgment-debtor transfers his property in trust 
to the trustee who brings a .suit for a decla- 
ration that property which is the subject of a 
charge by a consent decree cannot be sold in 
e.xccution of that decree because it is trust pro- 
perty . and not the property of the judgment- 
debtor; it is open to the attaching creditor to 
plead in defence that the transfer was in fraud 
of creditors. I.L.R. (1939) Kar. 269 = 1939 Sind 
97. Objection as to frame of suit cannot be taken 
in appeal frfc the first time. <934 R- 3®®~*935 
R. 275; 1936 A.M.L J. 104. 

Presumption op Fraud. — 'Gratuitous trans- 
fers are not always fraudulent. 1900 A.C. 323 * 
See also 40 P.L.R 462=1937 Lah. 847 (Gift to 
daughter). The mere fact of indebtedness of 
a person is not sufficient to raise a presurnption 
that a gift made by him was made with the 
intention of defrauding the creditors. 39 P. 
L.R. 490. And if the transferor has, subse- 
quent to his transfer, satisfied some of_ his 
creditors it shows that the transferor was in a 
position to satisfy all creditors. 74 P.R. 1912 
^14 I.C. 232. See Cl ^ G.W.N. 145;*9«3N. 
334; 8 L. 544=1927 L. 420; 1927 R. 331; 109 
I.C. 272 (2)=i 928 A. 476 (2); 20 M. 465; 3 
L.W. 287 = 34 I.C. 744; 27 B. 322; 9 I.C. 623 
=43 I.C. 256; 25 B. 202; 23 C.W.N. 817 (P. 
C.); 47 I C. 932 (G.); 10 I.C. 647; 104 I.C. 
557=6 Bur.L.J. 145; 1927 A. 731; 102 I.C. 92; 

7 Bom.L.R. 267 (as to the circumstances under 
which the Court may presume fraud under the 
2nd paragraph of the old section). Now that 
the paragraph is omitted, the Court has to con- 
sider all the circumstances of the case before 
coming to the conclusion as to fraud; ordi- 
narily there can be no direct evidence to prove 
the fictitious and collusive nature of a 
action and this can be established and inferrM 
mainly by circumstantial evidence. i23l.C« 

573=*93‘^ L- *2; 164 I.C. 933 ; *937 349* 
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( 2 ) Every transfer of immovable property made without consideration 
with intent to defraud a subsequent transferee shall be voidable at the option of 
such transferee. 

For the purpose of this sub-section, no transfer made without consideration 
shall be deemed to have been made with intent to defraud by reason only that a 
subsequent transfer for consideration was made. 


NOTES. 

See also 1938 Oudh. 330; 1937 Pat. 609. In 
looking at a transaction for purposes ofS. /iS 
one nmst look to th<“ intention of the transfer 
and not to the motive. Where the motive of 
the transferor was to safe-guard the mainten- 
ance of his family, but the intention was 
clearly to put the properties out of the reach 
of creditors, the transfer is one intended to de- 
feat or delay creditors. 42 C.W.N. 34. Where 
a wife, in order to safeguard herself against 
the future improvidence of her husband, who 
is a spend-thrift, secures a gift of property in 
her favour as a provision for her future main- 
tenance and the donor is not shown to be in 
debt or in embarrassed circumstances at the 
time of the gift, such a transaction cannot be 
held to be a transfer made with intent to defeat 
or delay the creditors of the transferor. 162 
I.C. 922=1936 L. 222. See also 1938 Oudh. 
65. The husband executed a hiba bU ewaza 
in favour of his wife in lieu of dower. The 
deed conveyed all properties movabU and im- 
movable including the household effects. The 
couple had been married for over 15 years and 
no explanation was forthcoming as to why the 
donor thought of making the gift just at the 
time when a sujt had been instituted against 
him by one of the creditors. It was also found 
that no physical possession of the property had 
been transferred to the donee. Held, that the 
deed was not a genuine transaction, that it was 
made with the object of defrauding creditors 
and was invalid under S. 53. 8 O.W.N. 794 “ 
134 I.C. 41's. See 0/^01936 A.b.J. 966= 1936 
All. 803. The judgment debtors made a deed 
of gift of a field as wahiwnldars of a Devastha- 
nam. I'hc gift deed was actually registered 
after the field had been attached. There was 
no evidence to show that there was any dedica- 
tion to the Devasthanam. The judgment- 
debtors described the field in gift deed as “our 
land*’. Held, that the gift was not bona ftde 
but was made to -delay ordefeat the claims of 
the creditors. Hence the cift must be deemed 
as voidable. I.L.R. 1936 N. 69=165 I.C. 944 
= 1936 N. 166. Where the donor was indeb- 
ted to several persons at the time of the al- 
leged gift and it is proved that thereafter he 
dealt with the property as if it were his own 
and that within five months of the gift he 
effected an equitable mortgage on the property 
by depositing its title deeds, the only inference 
to be drawn from these circumstances is that 
either this transaction was wholly fictitious oi- 
that it was intended to defeat and delay cre- 
ditors. 39 P.L.R. 660=1937 Lah. 819. Each 
ease under S. 53 must he decided on its own 
facts. Where a gift is allegerl to have been 
made orallv some time after a decree had been 
passed against the donor, that circumstance by 
itself is sufficient to raise a presumption that 
the object of the gift wa.s to defeat or at 


least to delay the creditors, 1938 O.W. 
N. 922=1938 Oudh. 230. Grossly inadequate 
consideration may be evidence of fraud. 5 Bom 

L.R, 213; 44 B. 767 ; 44 A. 748; but see 1924 
N. 124. In the case of a mortgage, consider- 
ation connot be said to be inadequate. 12 Lah. 

L. J. 107= 1931 L. 213. 

Sham transaction. — S. 53 has no application 
to a sham sale-deed not intended to pass title 
though intended to defeat creditors. Such a 
deed does not. require to be set aside. It is 
void and of no effect. 11 L.W. 136 = 551.0. 
766; 30 M.L.J. 565«34 I-C. 778- 99 

I.C. 443 (1); 55 I-A. 236=55 M.L.J. 122=1928 
P.C. 139 (P.C.); 1927 M. 1 104; 99 I.C. 443. 
But rrr also ; 1925 B. 287=27 Bom. L.R. 205. 
36 I.C. 873. 

Partial consideration — Where the transfer 
is fr.nudulent and is effected with a mala fide 
intent the mere fact that a portion of the con- 
sideration !>? actually paid will not clothe the 
transaction with reality and take it out of the 
operation of S. 53. 43 I.C. 956 (M.) See also 
1930 M.W.N. 1145; 1939 Mad. 743 = (i939) 2 

M. L.J. 362 ; 40 P.L.R. 615; 1923. Lah. 423. 

Where a transaction is intended to defeat 
and delay creditors, the mere fact that 
a portion of the consideration was paid is no 
f’round for not setiiog asid** the transaction 
entirely. Wlicn a debtor with a view to de- 
feat or delay his creditors colludes with one of 
hie rr<-dltor.s and cre-ntes a mortgage in his 
favour for a consideratif>n which is partly ficti- 
tious atxi partly made up of a true money debt 
due to the creditor, on the finding that the 
transaction, as n whole, was a collusive trans- 
action intended to defeat and delay creditors; 
the transaction should be set aside as a whole 
and the creditor who is a party to the fraud 
should not b'- allowed the protection of the 
transaction lo the extent of his prior debt dis- 
charged thereby. There is no distinction in 
this respect between fraxidulent transfers by 
v.-ay of mortgage and fraudulent transfers by 
way of sale. 5} I^.W. 76=1941 Mad. 690 = 

(1941) 2 M.L.J. 99. Where part of the con- 
sideration for a mortgage executed in favour 
of a credit'-r is proved to be fictitious and 
this fictitious part of the consideration is put in 
the bond in order to protect the mortgagor’s 
property from his other creditors, it is a trans- 
fer made to d>-feat and delay creditors and by 
virtue of S. 13 it becomes voidable in tolo. 
and cannot be enforced pai'lially in respect of 
the consideration which was actually jjaid. I.L. 
R. (1941) I Gal. 536 = 740. L.J. 111=45 C.W. 

N. 498=1941 Cal. 378. . 9 rr ( 1 941 ) 2 M.L.J. 
99: 12 T.. 194=1930 L. 1027 (transfer wholly 
void): 24 M I..J. 266= 18 I.CJ. 768; 36 M. 29; 
1927 M. 278 (mortgage); 1935 L. 404.' The 
transfer merely creates a charge equal to the 
valid consideration. 1936 Pesh. 216. But see 
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NOTES. 

1936 A.M.L..y. 104. The fact that an as.si^- 
ment is set aside as being in frau i of creditors 
under S. 53 does not prevent the Court from 
declaring a charge on the property assigned to 
the extent of the payment made by the assignee 
towards the redemption of the previous mort- 
gage. 43 C. 269 = 20 G.W.N. 188=29 I- G. 
580; 21 C.W.N. 401=29 T.C. 6qo. The tra- 
nsferee is entitled to get credit only for the 
morte-age debt binding on the property that he 
may have discharged as part of the considera- 
tion for the document and not for the money 
debts of the transferor discharged by him. 121 
I.C. 833=19'?! M. 513; 1934 M. 587=67 M 
L.J. 585. Payment by transferee of revenue 
and encumbrance on property ought to be 
refunded on setting aside transfer. 1933 R. 191. 

Partixion. — A partition among the members 
of a joint Hindu familv is a transfer to which 
S. 53 would be applicable. 24 L.W. 180=97 
I.C. 70. But rec 10 L.W. 498 = 54 I.C. 146; 
25 A.L.J. 873. also 44 M.L.j. 513=1923 

597; to6 T.C. 519=1928 A. 29. A mala 
fide partition effected between father and son 
and entered into for the sole purpose of defea- 
ting the claims of the creditors of the father 
is voidable under S. 53, though a partition 
does not come strictlv within the letter of S. 
53. 94 T.C. 282 = 1926 N. 355. On a refer- 

ence to arbitration, a partition of joint family 
properties was made by which the bulk of the 
properties was given to the only son and a 
monthly allowance to the father. The partition 
was attacked as a fraudulent transfer, and the 
plaintiff relied, in proof of fraud, on the pre- 
sumption under S. 53 (2): Held, that, assurning 
that the partition was a transfer, the conside- 
ration was natural love and affection which 
could not be said to be grossly inadequate, 
that the award could not be said to be alto- 
gether one-sided since the father got residency 
maintenance and an allowance under the award 
and that therefore no presumption of fraud 
could be made therefrom. I 3 P 

34 Bom.L.R. 862=19*^2 B. 498- 

Burden of Proof.— The burden of proof 
lies on the person xmoeaching the transfer, b 

265; 21 C. 612: 17 M.L.j. ii; 3 R* 7»— 8q I- 
C.' 436; 123 I.C. 573 =* 9 '^o L. 12: T.C. 

eo^l^iQ-^io M. 665: 62 I C. 356 = 25 C.W.N. 
40Q (P.C.);6o I.C. 825=19 A.L.J. 87; 4 Bur. 
L.T. 163=11 TC. 781. Butwhenthc circum- 
stances raise a presumption of fraud, the burden 
of proving: bona fides is on the tramferec. 104 

I.C. 557; 168 I.C. 53=1937 q.W.N. 391 . 

Ordinarily speaking when a transaction is att^- 
ked under S. 53, the burden lies on the 
attacking party to show in the first instance 
that the transaction was a fraudulent one inten- 
ded to defeat and delay creditors. Where a 
brima facie case has been made out on that 
basis, then the burden shifts to the al^n<^ to 
show that he is a transferee in good faith tor 
valuable consideration. 54 L.W. 76=1941 Mad. 
690= (1941) 2 M.L.J. 99 = 200 I.C. 577; .*940 
AH' 407. In a suit under S. 53, the plaintiff 
cannot succeed in avoiding the transfer on the 
ground that it had been made with mtent to 
defeat or delay the creditors of the transferor 
unless he succeeds in showing that the trans- 


fer, although genuine, was fraudulent within 
the meaning of the section. 1941 O.W.N. 801 
= 1941 O.A. 519=1941 Oudh 457. However 
suspicious a transaction may be, there must be 
evidence on which the fraudulent intention 
must be made out. 112 I.C. 228=1928 M. 793. 
See also 23 I.C. 341; _2i I.C, 333; 1934 R..308. 
Transfer in part consideration of debts due to 
transferee. Burden of proving alleged debts is 
on transferee. 1936 A.M.L.J. 104. The onus 
of proof on the transferee is satisfied if the 
transferee shows the passing of consideration. 
He need not go further and show absence of 
fraudulent intent. If there is no consideration 
or if it is inadequate, it would raise a 
presumption of fraudulent intent. 50 
I.C. 463. If the transferee has no notice^ of 
and did not share in the fraudulent intention 
the transfer will not be set aside. 1923 N. 133 
(i). If a conveyance is duly registered, pass- 
ing of consideration need not be proved by 
transferee unless circumstances suggest fraud. 
3 R. 71 = 1925 R. 227. The burden of disprov- 
ing fraudulent intent lies on the transferee. 2 
I.C. 813; 50 I.C. 463. 

Protection of bona fide Purchaser for 
Value. — S. 53 protects a bona fide purchaser 
for valuable consideration, whether he pur- 
chases from the fraudulent grantor ^ himself or 
from a fraudulent tran.sferce from him. 46 M. 
478=44 M.L. J. 527= 1923 M. 558. See also 1930 
A. 438; 1934 L- 3*8 (2), 1937 Nag. 9. A trans- 
feree who fails to make any inquiry of ^ the 
person who could have given the best of infor- 
mation as to the defects in the title is not a 
transferee in good faith. 46 M. 478=44 M.L. 
J. 527. It is a question of fact in each case 
whether the transferee acted in good faith. 75 
I.C. 1044; 1924 L. 707 ; See also 89 I.C. 953 

L. .24. Valuable consideration alone 
is insufficient. Good faith is also essential. 
30 M. 6; 23 C.W.N. 769; 34 C. 999; 24 M.L. 
J- 293; 33 M. 334; 96 1^-356? 

427; 165 I.C. 124=1936 A. 663. Bona ft^ 
transferees for consideration are absolutely 
protected. 25 A.L.J. 873. Valuable considera- 
tion may indicate good faith. 5 Bom. L.R. * 4 *- 
As to what is valuable consideration, see 29 B. 
428. Where a part of the consideration alone 
was real, the whole transfer cannot be set 

aside. 36 M. 29, contra', 1927 

24 M. L. J. 266; 18 I. C. 768. On 

the sale being set aside, the vendee can have 
a charge only for encumbrances discharged 
and not for simple debts. 1927 M. 278. But 
this is only where portions of the consideration 
are separable 35 C. 1051; 27 M.L.J. 266. For 
application of the sub-section, 35 C. 999; 

24 C. 825; 2 P.L.J. 546; 25 B. 202; 71 I-G. 

20. A mortgage executed by a judgment- 
debtor against whom a money decree has been 
passed, before service of notice upon him under 
O- 21, R. 54» C.P.Code, for valuable considera- 
tion in favour of a mortgagee^ who had « 
notice of the execution proceedings, is valid 
94 I,G. 420 (2) = 1926 C. 469’. A transferee 
for value knowing of impending execution 
against his vendor, but not of his intention to 
defeat or delay creditors, does not come under 
S. 53. 95 I.C. 487. As to the form of decree 
to be passed see 1941 Bom. 65. 
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Where any person contracts to transfer for consideration any im- 

Part-performance. mc^able property by writing signed by him or on his 

benalt from which the terms necessary to constitute 
the transfer can be ascertained with reasonable certainty. 


LEG. REF. 

^ This section is new and is added by Act 
XX of 1929. 


NOTES. 

Plea in Defence. — A person who procured 
a legal flaw cannot take advantage of it in de- 
fence. so A.L.J. 392 = 44 A- 642= 1922 A. 233 
(2). An attaching decree-holder can plead as 
defence to a suit by the alienee whose claim 
has been disallowed that the transfer was frau- 
dulent and intended to defeat or delay the 
transferors creditors. 39 M.L.J. 3'=;o = 43 M. 760 
(FyB.). Sfe also 60 I.C. 896=19 A.L.J. 299; I. 
L.R. 1936 N. 69= 1936 N. 166. Where the 
plaintiff seeks to recover possession of property 
on the basis of a trust deed, it is open to the 
defendant to plead by way of defence that the 
plaintiff should not be allowed to recover on the 
basis of the said document as .it was a frau- 
dulent one intended to defeat the rights of cre- 
ditors among whom the defendant is one. 72 C- 
L.J. 420=1941 Cal. 233. See also 1938 
Lah. 136; (1940) 2 M.L.J. 491. It is also 
open to a creditor who has been defeated or 
delayed to raise the plea in defence. 1936 A.L. 
J. 692= 1936 A. 663. 

Parties to suit. — In a suit by a creditor im- 
pcaching a transfer by his debtor as being frau- 
dulent under S. 53 or in an appeal passed from 
a decree passed in such suit, the receiver, where 
the debtor has been subsequently adjudged 
insolvent, is a necessary party and such a suit 
or appeal is incompetent when the receiver, who 
is a necessary party is not impleaded. 181 I.C. 
655= 1938 Lah. 856. 

Limitation. — It is true that the creditor has 
to challenge the transfer only within six years, 
but where the creditor has occupied the position 
of a defendant, no time limit affects his defence 
and he can consequently challenge the transfer 
even though six years had expired. 1940 Lah. 
I 98. 


Frame of Suit — Objection in appeat.. — 
Where plaintiff filed a suit under S. 53, but 
failed to sue on behalf of or for the benefit of 
the creditors of judgment-debtor, but no objec- 
tion was taken In the trial Court and the suit 
was decreed. Meld, that the defendant was no 
entitled in the appellate Court to claim that the 
suit as framed was not maintainable. 1933 R. 
275 ; *936 A. M.L.J. 104. See also 1937 O.W. 
N. 1069. As to court-fee, see 1939 M.W.N. 



Issue under Sec. S3 — Ip can be raised by 
WAY OF defence. — Where at the time of a sale 
o the judgment-debtor’s property in execution 
of a decree an objection to the sale Is made by 
a party under. S. 47, C. P. Code, on the ground 
that he is owner of (he property by virtue of a 
transfer of the property in his favour by the 
judgment-debtor, the decree-holder is entitled 
to contest the objector’s claim on the ground 
that the property was transferred fraudulently 
and be seed not file a separate suit to have that 


iransier declared fraudulent. To such a defence 
by the creditor, the rule contained in S. 33, 
Transfer of Property Act, as to the form in 
which the suit is to be brought does not dpply. 
Moreover the defence of the creditor in such a 
case can be described to be made in a repre- 
«ntative capacity to apply for a rateable share 
in the sale proceeds if the property is spld. 180 

— 1938 Lah. 136. S<e also (1042) 2 
M.L.J. 491. ' 

Sec. 53- A. Necessity for this new Section 
See Statement 0/ Objects and Reasons^ 

English and Indian Law, Distinguished — 
The right conferred by S. 53-.^ is limited to 
cases where the transferee has taken possession 
and against tvhom the transferor or any one 
claiming through him is debarred from enforcing 
any right other than that which is expressly 
provided in the contract. Under the English 
Law the equity of part performance is an active 
equity and the person in possession can enforce 
T*? -’^aependent suit further proceedings. 
Under S. 53-A, the right is available only to 
the defendant to protect his possession. It is 
only in the case of specific performance that 
part performance assits a plaintiff ; and S. 27-A 
of the Specific Relief Act is the only case rS 
cognised by the Indian Legislature where the 
equity of part performance is an active equity 
as m English law, sufficient to support an inde- 

transferee in possession ; 
and though he may maintain a suit for injunc- 
tion, as being m possession, as against a "^tres- 

cannot maintain an injunction suit 
against a person claiming under colour of a title 
transferor. The proper procedure for 
him is to sue for specific performance. 41 C. 

n ‘r** 557 = 1936 N. 174. See also 

^8*!**\ ‘doctrine of part performance fs' not 
available m India by way of defence to a su°t 

for ejectment except under rhe provisions of 

•3- 53 A 01 the Act and in cases to which that 
section IS applicable. 71 C.L.J. 144=44 C w 
JJ- 357 — 1 940 Gal 254 ; 41 G.W.Nr54t^ \V^'. 
ther S. 53-A applies at all to an agreement to 
transfer a partial interest in property such as a 
right to win minerals or cut timber or the like 
It IS at least possible that it only appli^ to In 
agreement to sell or otherwise dispose o? the 
of a piece of real property 46 C W 
W:N:) 374 =(. 94 a) . M.L.J. 'J 

Scope — If retrospective. — S. 53-A does not 

AU. to ; 1937 Cal. 467 : 19^7 15 ^' 

Pat. .j88 = 2o Pat.L.T. 329 • iq Paf r T 

1938 Pat. 337; 1939 Rang, • io;,!’ 

402 ; 1938 Cal. 97 = 42 G.W..N.^38 ; N 

' ’937 Pat. 3! ; 19^ 

-45 C.W.N.a40 ^ 194, Cal. 287 ; 63 m.LJ, 
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and the transferee has, in part-performance of the contract, taken pos- 
session of the property or any part thereof, or the transferee, being already in 
possession, continues in possession in part-performance of the contract and has 
done some act in furtherance of the contract, 

and the transferee has performed or is willing to perform his part of the 
contract, 

then, notwithstanding that the contract, though required to be registered, 
has not been registered, or, where there is an instrument of transfer, that the transfer 
has not been completed in the manner prescribed therefor by the law for the time 
being in force, the transferor or any person claiming under him shall be debarred 
from enforcing against the transferee and persons claiming under him any right 
in respect of the property of which the transferee has taken or continued in possession, 
other than a right expressly provided by the terms of the contract : 

Provided that nothing in this section shall affect the rights of a transferee 
for consideration who has no notice of the contract or of the part-performance 
thereof. 


NOTES. 

587. S. 53-A applies to all cases instituted on 
or after the 1st April, 1930, though the transfer 
took place before 1930. 1936 A.L.J. 1323 = 

1936 A.W'.R. 1038 ; 64 C.L.J. 558 ; 42 Bom. 
L.R. 382=1940 Bom. 193 ; 40 Bom.L.R. 1192 
— *939 Bom. 31 ; 41 Bom.L.R. 1310=1940 

Bom. 90 ; 1941 Cal. 287. The question of the 
retrospective nature of S. 53-A arises not with 
respect to the particular contract in question 
but with respect to the enforcement of the right 
against the transferee. 15 Pat. 786=1937 P. 
36. Doctrine applicable to Punjab. 162 I.C. 
314=1936 L. 366543 P.L.R. 656=1941 Lah. 
407. S. 53-A gives a party relying upon it such 
right which but for the lack of some formality, 
he would have under the written agreement; 
but it gives no more and does not give any 
right which the informal agreement would not 

give. 182 I.C. 618=1939 Pat. 296. The 
amendment of the law effected by the enact- 
ment of S. 53-A confers no right of action on a 
transferee in possession under an unregistered 
contract of sale. “The right conferred by 
S «%2-A is a right available only to the defen- 
damto protecfhis possession.” The sect.on .s 
so framed as to impose a statutory bar on the 
transferor ; it confers no active title on the 
transferee. Any other reading of ir would make 
a serious in-road in the whole scheme ^ the T. 
P. Act. 66 I. .A. 293=1. L.R. (1940) ^50 

1940 P.C. 1=^(1940) * M.L.J. 75 (P.C.). 53 -^ 

applies to a contract to transfer occupancy iiold- 
iiTg which has not been completed in the manner 
prescribed by S. 26-C of the B.T. .Act. There 
is no provision in the latter Act which 
way takes awa\ the right conferred by S>. 53-A 
upon a purchaser to retain possession as_ against 
his vendor in the circumstance mentioned m 
that section. I. L.R. (1938) ^ Cal. 328 = 42 CL 
W.N. 630=1939 Cal. 163. S. 53-A IS restricted 
in its application and cannot be extended 
further than its terms warrant. It places the 
transferee and those claiming under him m 
possession of a shield which they can wield 
against ‘the transferor or any person claiimng 
under him’ but which is ineffective against third 
parties with independent rights. * 9 ^ IN.L.J. 
123. See also 1940 Oudh 409=16 Luck. 


191SS1940 O. W. N. 782. Though the 
right conferred by S. 53-A is a right available 
only by way of a defence, where a suit is 
brought by a vendee under O. 21, R. 103, C.P. 
Code, he is merely seeking to protect his rights 
to which he is entitled and as such the suit is 
only one by way of a defence and S. 53-A of 
the T. P. Act would be available to such a 
plaintiff. 15 Luck. 43=1940 Oudh z. In 
order to satisfy the requirement of S. 53-A it 
is enough to show that the transferee has taken 
possession or continued in possession in part- 
performance of the contract and has done some 
act in furtherance of it. The section does not 
require any concurrent act or any specific con- 
sent apart from the contract on the part of the 
vendor. 15 Luck. 43 = *939 O.W.N. 876= 1940 
Oudh 1. A plaintiff cannot claim the benefit 
of S. 53-A, but it is available only as defence. 
1939 A.L.J. 384=1939 All. 504. See also 19 N. 
L.J. 179=1930 Nag. 174 ; 16 Luck. 191 = 1940 

O. W.N. 782=1940 Oudh. 409 ; I. L.R. (1940) 
Bom. 480=42 Bom.L.R. 501 = 1940 Bom. 281 ; 
*936 Nag. 174. 

ItmiAN LAW OF THE DOCTRINE OF ^ PaRT- 
PERFORMANCE. — Undct the T. P. Act, as it stood 
before the amendment, the doctrine of part- 
performance had no place whatever ; and even 
if at the date of the suit by the legal owner the 
defendant had an enforceable contract of sale 
in his favour, he cannot rely on that fact as a 
defence to the claim in ejectment. At best he 
could only apply for stay of the ejectment until 
he obtained specific performance of his contract 
by suitable proceedings. S. 53-A of the 
amended Act is not retrospective and does not 
apply to pending proceedings. S. 16 of the 
Amending Act of 1929 clearly excluded such 
operation in respect of suits pending on the date 
of the coming into force of the Act, i.e., 1st 
April, 1930. 1933 M.W.N. 267 = 41 L.W- 364. 

See also 37 Bom.L.R. 82 ; Bom.L.R. 1245= 
1935 B. 91 ; 39 C.W.N. 416 ; 151 I.C. 388 = 
1934 A. 701 ; 1934 A. 768 ; 15Q I.C. 499=1934 

P. 546. The right conferred by S. 53-A of the 
T. P. Act is limited to cases where the trans- 
feree has taken possession and against whom the 
transferor or any one claiming through him is 
debarred from enforcing any right other than 


S. 53-AJ 
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NOTES. 

that wliich is expressly provided in the contract. 
41 G.W.N. 54. See also 44 C.W.N. 357=1940 
Cal. 254. Although the provisions of the T. P. 
Act are not in for'ce in N. VV. F. P. 
still its principles are applied as being 
principles of justice, equity and good 
conscience. 1937 Pesh. 58 = 43 P.L.R. 658. 
The section can apply only if the agreement 
is in writing and the terms have been set out 
with reasonable certainty. 35 Bom.L.R. 732=^ 

1933 B. 381 = 145 I.C. 557; 151 I.C. 227 = 

1934 R. 127. The first requirement mentioned 

in S 53-A as a condition for the applica> 
bility of the section is that there should be a 
writing signed by the transferor or on his behalf 
from which the terms necessary to constitute 
the transfer can be ascertained with reasonable 
certainty. The words “signed on his behalf” 
in the section mean signed by a pei*son who has 
authority to bind or represent the transferor. 43 
Bom.L.R. 603 = 1. L.R. (1941) Bom. 529=1941 
Bom. 346. The doctrine of part-performance 
can have no relation under any circumstances 
to movable property. 152 I.C. 43« = i934 R. 
303. The earlier decisions which allowed the 
doctrine of part-performance to prevail even in 
cases where there was no writing, arc no longer 
good law. 144 I.C. 788=1933 P. 485 ; 165 I. 
0.934=1936 N. 282. S. 53-A clearly contem- 
plates that the contract itself shall be in writ- 
ing, and not that there shall be a writing 
referring to some part or parts of a contract 
which may previously have been oral. A dis- 
tinction must be drawn between a writing 
which is a reduction into writing of a previous 
oral agreement which would fall within the pro- 
visions ofS. 53-A and a writing in which ihere 
is a mere reference to a previous oral agrci incnt. 
1938 Rang. L.R. 692 = IQ38 Rang. 35b. A con- 
tract or an agreement in writing or a written 
agreement \s a sine quo non under S. 53-A. Such 
written agreement may of course be the embo- 
diment of what has already been orally agreed 
upon and may also refer to payment by the 
purchaser and receipt by the vendor of part of 
the purchase-money, but it must essentially be 
a written agreement. 174 I.C. 169=1938 
Rang. 49. Section cannot be applied to any 
case in which there is no contract in writing. 
*933 B- *36 ; *44 I*C. 825. S. 53-.A cannot be 
applied to a family settlement which is neither 
a transfer of property nor a contract to transfer 
property, but which merely acknowledges the 
right of the other party. Such a settlement if in 
writing has to be registered ; and if unregistered 
the delect is fatal and cannot be cured by' 
S. 53-A. I.L.R. (1937) All. 817= 1937 All. 578 
==*937 A.L..I. 627 (F.B.) ; 165 I.C 934 =*936 
N. 282 (Oral sale), 1 939 A.L.J. 433 = 

*939 All. 529. The decision of the question 
whether the doctrine of pari performance could 
be pleaded by a purchaser from a Hindu widow, 
as against the reversioner, would depend upon 
the answer to the question whether tlie rever- 
•sioncr was a ‘person claiming under him* {i.e. 
transferor, widow). The test to be applied is to 
see whether the acts of the deceased widow 
affecting the properly' bind the reversioner or 
not. 1940 Nag. 396=1940 N.L.J. 499. lo 
establish the application of the principle of part- 


performance it must be shown that the respec- 
tive parties have so changed their respective 
positions that the change can only be referable 
to the contract alleged. A mere payment of 
the purchase-money, for instance, is insufficient. 
47 B. €21 =25 Bom.L.R. 381=1923 B. 473. See 
0^0-45 M.L. I. 328 = 46 M. 919=1924 M, 271 
(S.B.) ; 40 C.W.N. 1176. To constitute part- 
performance the act must be an act, unevjui- 
vocally referring to and resulting from the 
agreement and such that the party' would suffer 
nn injury amounting to fraud, bv the refusal to 
execute that agreement. 1924 P. 433. Where 
the purchaser was already in possession of the 
property as mortgagee and then continued in 
possession after the agreement to sell had been 
concluded and a portion of price was paid in 
addition to the amount already due on the 
niort^age, in respect of which the purchaser ivas 
already in possession. Meldy that such payment 
was an unequivocal act which could not be 
referred to any otlier matter than the agreement 
for sale, and as such it was sufficient to satisfy' 
the requirement ofS. 53-A, viz.y that that some 
act must be done in furtherance of the contract. 
* 9,34 B. 303. When the agreement or contract 
IS dependent upon the promisor obtaining the 
assent of another to the agreement proposed, the 
promisee is not entitled to sue for specific per- 
formance of the agreement as long as the assent 
is not obtained. S. 53“A would not apply to 
such an agreement. 15 P. 460=1936 P. 372. 
See aho 43 C.W.N. 489. The contract con- 
tcrnplated by S. 53-A Is a completed contract 
and a'-alid contract. 43 C.W.N. 489. See also 
i94oA.\\.R. (H.C.) 243. The object of this 

section IS to protect persons in ca.ses where there 
IS a contract which cannot be proved in evidence 
specific performance of which is barred. 
43 C.W.N. 489. See also 1936 Pat, 372. S. 53-A 
contemplates reliance upon the entire contract. 
It does not contemplate the splitting up of a 
contract into different parts. 45 C.W.N, -489. 

only cnunciatCsS the doctrine of part 
performance and does not in any way invest the 
transferee with any title to the property of which 
the transferee might have taken posses- 
sion. 194* I.r.R. 358. S. 53-A according to 
IK terms, debars a transferor from exercising 
rights which he would have apart 
froin the agrcemerit. Although there is an e.x- 
ception to this disablement in the words “other 
than a right expressly provided by the terms 
of the contract,” it is clear that the transferor 
cannot in any case derive any rights from the 
section which arc inconsistent with the conditions 
subject to which the section comes into opera- 
tion. Since it is a condition precedent that the 
transferee shall have performed his part of the 
contract or should be willing to perform his part 
ol the contract at the time ivhen the section is 
sought to be made use of, which Is the material 
time. It necessarily follows that a suit by the 
transferor for damages for breach of contract 
can never be founded upon S. 53-A. 43 Bom. 

L.R. G03 I. L. R. (1941) Bom. 529 = 1941 
Bom. 346. .Jrc oLa 4-, C. W. N. 132 
In order to avail oneself of the benefii 
u! the provisions of S. 53.A it must be shown 
that the possession refers unequivocally- to the 
contract. He must show cither from the con- 
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trace itself or from some other evidence that the 
continuance of his possession was in reference 
to or pursuant to the contract for sale. 45 G. 
W.N. 489. S. 53-A gives the right to the trans* 
fcrcc-defendant to resist the transfcror-Plaintiff’s 
claim for possession only when he has himself 
performed his part of the contract or where 
performance on his part was still due, he has 
offered to perform what remained to be per 
formed by him. 45 G.W.N. 132. See also 
1941 Bom. 346. Lease pending suit on mor- 
gage— Lessee obtaining possession through 
lease not signed by both parties — Private 
sale of mortgaged property — Suit by lessee 
against purchaser availing benefit of S. 53-A 
—If maintainable. 1939A.L.J. 692. See also 
17 Pat. 460= 1938 P. W.N. 951 = 1938 Pat. 337. 
Where a party secures an advantage for himself 
in pursuance of an award relating to immov- 
able property, he cannot be allowed to repudi- 
ate the award. The principles embodied in 
S. 53-A are applicable to such cases and even 
if the document requires registration, the defect 
is cured as soon as it is acted upon by the 
parties. 37 P L.R. 4=19. Non-registration of 
sale-deed docs not render the sale ineffectual if 
the vendee has paid the price and obtained 
possession ; for, thereby the vendee obtains an 
equitable right that the vendor should complete 
the title by a formal registered conveyance. 9 
I.C. 770; 46 A. 759—1924 A. 772. See also 
(1937) I M.L.J. 676; 1937 Pesh. 58=169 I.C. 
958. But the English equitable doctrine of part- 
performance could not be applied so as to 
modify or override the mandatory provisions of 
the Act, as so to nullify the statutory require- 
ments of a registered instrument. [42 C. 801 
(P.G.) and 39 M. 509, Expl.] 58 9 * = 5 ® 

C. 1235=1931 P.C. 79 = 60 M.L.J. 538 
(P.G.) A transferee, put in possession of the 
land, even if the title deed is not executed and 
registered, stands in the same position as if the 
document has been executed, provided specihc 
performance can be obtained by 

61 I.G. 687 = 33 G.L.J. 437; 27 C.W.N. 159 — 
1923 C. 130. See also 1934 75 * > *934 

284. A person invoking the aid of this section 

is not entitled to a declarauon of Air .**5® 

property, but only to a declaration of hungfU 

to the possession thereof. *934 8- 
1022 P a28. Where a person obtained certain 
p?opcriy from the CoUector under a grant made 
bv him after he had wrongfully terminated the 
grant in favour of another and ^cre was 
neither consent nor acquiescence on the part ot 
the former grantee to possession being taken or 
retained by the latter, held, that the doctrme ol 
part- performance did not apply to the 
139 I.G. 388=1932 S- 42. A person seeking 
s^cific performance of an agreement could not 
round the plea of limitation by obtaining 
Songful possession of the land and then plead- 
ing the agreement as a defence when hu suit 
is barred by limitation. 1932 Sind 42. 
a purchase of land was made by the plaintiff 
with notice of a prior contract for ^ale by me 
plaintiff’s vendor in favour of the defendant, 
held, that the plaintiff’s title cannot prcvml ^ 
against the rights of the defendants, to G.W. 


N. 445 = 20 I.G. 803. See also 1930 Nag. 377. 
(Facts from which notice can be inferred). It 
is for the person claiming the benefit of the 
doctrine of part-performance to show that the 
transferee, who otherwise has a legal title, had 
notice of the contract or of the part-perform- 
ance thereof. 154 I.C. 474=1935 R. 12. 
Where a person enters into possession of im- 
movable property belonging to another under 
an agreement that he was to appropriate the 
rent, and profits of the property in lieu of 
interest on money advanced by him, such an 
agreement does not create any interest in im- 
movable property in favour of the person so 
entering into possession and he could not resist 
a claim for possession by the owner or his 
transferee. 11 L.B.R. 319=1922 L.B. 25. See 
*933 G. 393= *44 I.G. 598, where the doctrine 
of part-performance was held to apply to a 
claim for rent by the landlord under a register- 
ed kabuliyat. Where the agreement of transfer 
is void the doctrine of part-performance is in- 
applicable. 14 Pat.L.T. 27=1932 P. *65. The 
doctrine of part-performance was held not to 
apply where there was no promise to convey 
the lands outright, but only to lease them. 36 
Bom.L.R. *245=1935 B. 91; 1936 A.L.J. 1323 
= 1936 A.W.R. 1038. Though S. 53-A on the 
face of it applies primarily to contracts of trans- 
fer only, the words ‘where there is an instru- 
ment of transfer’ in the section show that it 
applies to transfers also. Where a permanent 
lease is unregistered and is defective in not com- 
plying with the requirements of S. 107 of the T. 
P. Act, the defect will be cured by the provision 
in S. 53-A that the transfer has not been com- 
pleted in the manner prescribed therefor by the 
law for the time being in force. *939 O.W.N. 
102=1939 Oudh 85. An agreement contained 
in a .lease which ought to have been, but 
which is not, registered, is inadmissible in evi- 
dence. 18 R.D. 572. Neither under S. 53-A 
of the T. P- Act, nor under S. 49 of the Regis- 
tration Act as amended in 1929, can a landlord 
recover rent under an unregistered lease, if the 
lease is one requiring registration. 62 C. 394 * 

S. 53-A does not operate to create a form of 
transfer of property which is exempt ^ from re- 
gistration. It creates no real right: it merely 
creates rights of estoppel between the proposed 
transferee and transferor, which have no opera- 
tion against ‘third persons not claiming under 
those persons. 46 C.W.N. 374”55 L.W. 79 ~ 
(1942) I M.L.J. I (P.C.)=i 94 i I*-G. *28 (P.G.). 
Co-sharers — Deed effecting partition of proper- 
ties — Inadmissibility due to non-registration-— 
Co-sharer disturbed in possession by another 
co-sharer — Right to sue in ejectment on basis of 
deed. See (1941) 2 M.L.J. 707. See also 194* 
O.A. 1050. Decree in money suit on compro- 
mise — Provision for charge on immovable pro- 
perty not comprised in suit — Non-registration — • 
Subsequent appointment of receiver in execution 
at the ixistance of decree-holder — Possession by 
receiver — If in part-performance and if cures 
non-registration. 40 C.W.N. 974 

Receipt. — A document which is primarily a 
receipt, cannot be said to be always insufficient 
for the purpose ofS. 53-A. It would be suffi- 
cient if all the essential terms of the contract 
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could with reasonable certainty be ascertained 
from it. Where a document recited the receipt 
of a sum of money from another as earnest 
money for the sale of a house for a particular 
price and that a portion of the roii<idera»ioi» 
was to be reserved witli the vendee for pay- 
ment to a mortj;agei*, and the boundaries of 
the house were also sivcn it was held that the 
receipt was sufficient for the purpose ofS. 53-A 
as all the essential terms of the contract could 
with reasonable certainty be ascertained from 
it. 15 Luck. 43=1939 O.W.N. 8765=1940 
Oudh I . Document contemplated by S. 53-A 
need not be a formal agreement or contract, ncr 
need it purport to be in its entirely an agree- 
ment, but part of the document at least must 
be in essence an agreement or contract. It is 
not sufficient to say that the terms of an agree- 
ment can be ascertained from a document 
which purports to be on the face of it merely a 
receipt. ^Vhe^e therefore a document recited 
that a certain sum of money was received as an 
advance against the sale of a piece of land for a 
certain suin and the balance to be paid within 
a certain period. Held, that by merely men- 
tioning the period within which the balance o ' 
the purchase-money was to be paid, the docu- 
ment could not be construed as an agrccmcj)' 
much less in essence an agreement of the kif»d 
contemplated by S. 53-A. >939 Rang.L.R. 573 

^1939 Rang. 206. 

Limiiation. — S. 53-.\ confers onl\- a passi\c 
right and is available to a defendant to protect 
his possession. .\ri. iij of the Limitation Act 
certainly cannot apply to such a right. Ccjnsr- 
qucntly the right of defence under S. 53'.\ is 
available to a defendant although liis right lo 
sue for specific performance of tlie coritrat l 
made in his favour is barred by limitation. I.L. 
R- (>938) 2 Cal. 328«42 G VV..N. 630=1939 
Cal. 163. 

Pleadinos. — .\ defence under S. 53-.-\ ought 
to be raised in specific terms, as it invoK cs ques- 
tions of fact- 45 CW.N. 240 -- 1 9 1 1 Cal. 33. 

Secs. 53 -A and 27 -A, Sin.cntc REi.ir.i 
Act — Dtsi i.vci tON. — \N hat S. 53-.\, T. P. .\tt, 
creates, is a dcfcnci- by’ prohibiting the enforce- 
ment of a right by the transferor. fhe clilfer- 
cnce between tin" protection gi\cti by that 
section and the right conferred by S. J7-.\. 
Specific Relief .Act, i- tliat ».shile the former 
creates .a defence, the h»tu r creates a ground of 
claim. S. 53-A strikes at and prohibits the* 
action based on the contract and • «»t the con- 
tract itself. I.L.R. 1936 N'. r!5. See also (h 

W.N. -4; IU 37 Nag. 74. 

Secs. 53 -A, 53 (d' and 59 : Orai. « muclh; 

TUARY MORTCiACiE— Sui r 1 OR REDEMPTION.— 

Both ill India and in Burma cultivators, in the 
teeth of the express terms of S. 59 arc still wont 
to obtain loan"* by delivering their lands to the 
lenders upon the terms that the lenders may 
remain in possession until tlie loan is repaid. 

(;.C.M.-639 


and appropriate the fruits of the land towards 
the repayment of the principal or of the interest 
due under the loan. Such transactions are usufru- 
ctuary mortgages within S. 58 (d) and unless 

the instrument of mortgage in such a ca.se is in 
writing, and the transaction also falls with-in S. 
53-A, the terms of the mortgage cannot be relied 
on as a ground of attack or of defence by cither 
either the plaintifif or the defendant in a mortgage 
suit, except in cases in which they are em- 
bodied in a duly registered written instrument 
Accordingly a suit framed as a suit for redemp- 
tion of lands which arc the subject of an oral 
usufructuary mortgage cannot be sustained 
inasmuch as the plaintiff pleads and relics on 
the oral mortgage which is required by law to 
be effected by a registered insti-ument. The 
proper course of the mortgagor to take in such 
a case would be to sue for possession relying 
on his title. In .such a suit, it is not permis- 
sible for the defendant to rest his claim to 
remain in possession on the oral mortgage 
which could not be proved. 13 R. 274 (F B ) 
But see 14 L.R. 157 (Rcv.)=i7 R.D. aor 

Secs. 53 -A and 107 . -S. 53-A, T. P. Act. 

cannot be invoked by a lessor under an instru- 
men i not complying with the provisions of S 107 
of the .\ct, to establish that he possesses any 
right of action under the instrument, considered 
purely as a lease. The main pro%’isions of 

53 -A would protect the defendant lessee in 
Ins possession of the property if he proved that 
the necessary conditions had been satisfied. The 
lessor is debarred from enforcing against the 
lessee any right in respect of the property, ‘other 
than a right expressly provided by the terms of 
the contract'. The implication is that while 
the instrinnent r/« 1 lease is invalid qiui ciintract 
It can be enforced. Hcncc where one party 

possession under an insliuineut 
which IS delcctive in form, the contract can be 
looked into for the purpose of determining the 
rights and liabilities of the parlies arisin-r out of 
such possession. It i.s permissible to ad^init the 
defective instrument in evidence for tliat pur- 
pose. 1941 O.A. 1050. ^ 

Sec. 54: .Scope ano ApPLiciVuturY. No 

writing was necessary to validate a sale before 

'fprf' •I'f.' ‘ =1.- C- 54S 

IJie section IS not exhaustive. ai R 

438 (F.B.) See also aj C.W.N. 284:^4.7 IC 

4-20. The Transfer of Property .Act w not in' 

force in Marwar so ihat the statutory provisions 

of that Act embodied in S. 54 as to the moilcs 

ot transfer of property cannot be enforced and 

an oral sale can be refOgnis< d as valid. iq-^u 

iVlar.L.R. 266 (Civ.). Pi*o\’i«iv>iis of the section 

arc imperative ami Courts cannot disregard 

them on equitable grounds. 42 M.L. J. 440 = ^-. 

o 37 » 59 Lf-- 45 * (N.i. See now S. 53-A 

supra. In order to create title in immovable 
property of the value of more than Rs. 100 it 
is necessary that a registered deed should be 
executed. 14 Pal.L.T. 224=1933 P. 428.10 the 
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^Such transfer, in the case of tangible immovable property of the value 

of one hundred rupees and upwards, or in the case 
a e ow ma c. ^ reversion or other intangible thing, can be made 

only by a registered instrument. 

^In the case of tangible immovable property, of a value less than one 
hundred rupees, such transfer may be made either by a registered instrument or 
by delivery of the property. 

Delivery of tangible immovable property takes place when the seller places 
the buyer, or such person as he directs, in possession of the property. 

A contract for the sale of immovable property is a contract that a sale of 

Contract for sale such property .shall take place on terms settled between 

the parties. 

It does nor, of itself, create any interest in or charge on such property. 


LEG. REF. 

* As to limitation to territorial operations of 
paragraphs 2 and 3 of S. 54, see S. 1, supra. 
These paragraphs extend to every Cantonment 
in British India. See The Cantonments Act 
(Xni of 1889), S. 32 (1). 

NOTES. 

case of properly worth less than* Rs. 100 there 
are according to S. 54, obviously two methods 
<jf transfering title (i) registered instrument and 
(2) delivery of the property. Any defect in one 
mode cannot obviously impair the validity of 
the other mode if properly carried out. If there 
is delivery of possession in lieu of the receipt of 
consideration, there is nothing more required 
to effectuate the sale. .X. superfluous unregistered 
sale-deed cannot invalidate the sale otherwise 
valid. 1941 N.L.J. 643. See also 1939 Pat. 
218. Sale, meaning and essentials of — Use of 
formal words such as “convey’* — Not neccssa^ 
— Deed — Intention. See 71 M.L.J. 488. 
Although under S. 47, Registration Act, once a 
document is registered, the effect begins to 
commence from the dale of execution; if the 
document is not registered it can nfver have 
any effect inlaw as a sale-deed, a valid imnsier 
is not made until the deed is registered. 40 

L.W. 413=1934 M. 637 (2) =67 3 ®°' 

This definition of sale applies to Punjab. 33 

P.R. 1916 = 33 I C. 474 (FB.). 

G. 243 ); and also to Burma. 28 I.C. 264. 
ScctiSn applies to Hindus and Mahomedans 

also. 10 A.L.J. 154 - +6 B 302; -6 A. 

o't?: 20 C.W.N. 1048; 34 I.C. 210, 10 C LJ. 
601 The section applies to a conveyance by 
Official Receiver of an insolvent's estate. 53 I- 
C 121 ==46 C. 887; 48 L.W. 959=1939 M- 220; 
132 I.C 7 988 = 40 L.W. 747 = 67 M.L..I. 746; 
and to a conveyance of a mortgage-debt. bO 
I.C. 752 = 41 M.L.J. 453; 69 I-G. 473 = 4 * M 
T 267. S. 54 makes a registered deed requisite 
by whomsoever the sale of a mortgagee’s right 
is undertaken, except when it can clearly be 
shown that the sale takes place {e.g.)^ under 
O 2 1 G. P. Code. Where no receiver in msol- 
vency is appointed and the Court by virtue of 
the powers conferred on it by S. 58 of the 
Provincial Insolvency Act sells the mortgagee in- 
terest of an insolvent firm, it does not proceed 
under the C. P. Code. It is one of the adminis- 
trative actions which a receiver would take, and 
hence the sale could only be effected by regis- 
tered instrument. 1940 Rang.L.R. 263—1940 


R. 186. See also 1939 M. 220. A transfer of 
property effected under a comproihise decree 
not evidenced by a registered document cannot 
be treated as a sale as defined in the Act. ^ 53 
A. 100. Where a document, though described 
as a sale-deed, is merely an agreement to divide 
the fruits, if any, of a contemplated litigation 
between the two parties of the agreement, the 
description of the document cannot make the 
transaction a sale. 132 I.C. 753 = 7 O.W.N. 
1010. The T. P. Act docs not apply to pre- 
emption sales, so far as the formalities are con- 
cerned. 1931 N. 166. See also 139 I.C. 693 = 
1932 A.L.J. 851 = 1932 A. 685. A mere contract 
for the sale of an immovable property which 
docs not create an interest in such immovable 
property does not require registration, fsi A. 
771 (P.G.) Expl.] 1933 A.L.J. 1584=1933 A. 
846. 

Salk-deed — When complete. — The executant 
of a sale-deed which is compulsorily registrable 
has no locus ptnitenliae to rc-silc from the transac- 
tion, merely because the title under the deed is 
incomplete for want of registration, because 
such incompleteness is not a thing of which he 
can take advantage. If the in.strument is other- 
wise complete, the executant is to be regarded 
as having done everything that was in his 
power to complete the sale and to make ^ i 
effective. But as regards third parties the point 
of time at which the transfer is to be effisetive 
is when the deed can be said to be a registered 
deed. 61 G.L.J. 360; 1938 253=1. L.R. 

(1939) N. 253. But jee 167 I.C. 48=1937 N. i. 
An agreement of sale g^ives the purchase an 
equitable title as owner in the property con- 
cerned. But, ordinarily, this is good only 
against the vendor himself, and does not operate 
against a person who obtains a legal interest in 
the same property in good faith without notice 
of ihe equitable title. Consequently, where the 
mortgagor enters into an agreement to sell pro- 
perty with a third party before mortgaging the 
satne property and the sale is completed after 
the mortgage, the mortgagee if he had acted in 
good faith and had no notice of the agreement 
of sale is entitled to precedence over the pur- 
chaser. 19}. I.C. 787=1941 L. 240. Contract 
to sell land — Subsequent attachment of land in 
execution of decree against owner — Effect— Sale 
in pursuance of contract — Subsequent Court 
sale in execution — Vendee under sale in pursu- 
ance of contract — Title of. See (194*) 2 M.L.J. 
722. Morteage-debt — Assignment — Registration 
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— Necessity — Mortgage to Bank— Agreement 
between Bank and trust as to transfer of assets 
— Agreement neither completed nor regbtered — 
RJght of suit on mortgage — Bank, if can sue. 
155 I.C. 743 = 39 C.W.N. 834*= 1935 P.G. 108 
(P.C.). 

SAI.e DtSTINCiUISHED >'RO.\l LeASE: 4 O.W.N. 
•231; distinguished^rom exchange; io2 I.C. i i2“ 
1927 O. 204; sale and mortgage distinguished; 

109 I.C. 18=1928 M. 459. Transfer of owner- 
ship marks the difference between sale and 
mortgage. In the latter the property is held 
merely as security for the debt: in sale the- full 
right of the vendor passes to the purchaser. 7 
A* 553 ' Sale is to be distinguished from the 
passing of rights under a compromise from one 
person to the other, a compromise being the 
acknowledgment of an existing or doubtful right 
and not a transfer of ownership. 34 B. 139. 

Consideration. — A conditional payment of 
consideration is not opposed to public policy 
37 A. 631=30 I.C. 512; 51 I.C. 24; 66 I.C. 
622. Third parties cannot question adequacy 
of consideration. 20 I.C. 952 = 25 M.L.J. 248; 

1 10 P.L.R. 1912=151.0. 192. Portion of con- 

sideration alone found good, effect of, 114 I.C 
192 = 26 A.L.J. 539=1928 A. 391. Inadequate 
consideration does not render sale fictitious: 
21 O.C. 97 = 46 I.C. 330. See also 26 
539=1928 391; I C. 633=1924 N. 124; 

noj- the fact tliai the consideration is not ascert- 
ained, but only capable of being ascertained. 
66 I.C. 622-'=8 O.L.J. 346; 55 C. 285: nor 
mere non-payment of price. 46 I.C. 382=16 A. 

L.J. 454; 36 M. 8 = 21 M.LJ. 3 oo -10 I.C. 

546; copy oj Koran is good considci'ation for trans- 
fer of immovable propeity in the nature of 
hiba-bil’ewaz. 13 C.^V.N. 160 = 4 I*C. 4G6. Gift 
in lieu of dower, whether sale or gift, see 34 P. 

L. R. 1915=27 I.C. 562; 14 O.C. 214= t I I.C. 

928; 87 I.C. 176=1923 O. 407. Sale, the con 
sidcration for which is tlic getting of anoth'*r 
docuincnt registered, i-^ valid. .1.9 A. 680—100 
I.C. 1029=1927 .\. 422. Failure ofsaU-deed 
for want of considcradon will not make the 
transfer good as a gift, 45 I.C. 330. See also 
4 I.C 389 (-A). Burden of proof of want of 

consideration is on the party who alleges it 
when the document recites receipt of con>ider- 
ation. 1923 N 15. As to the effect of payment 
of consideration, sxe 11 Bom. L.R. 3^3”2 i.C. 
429; II A. 244, 30 .A. 125: 18 M. 6i;23B. 

5*5; 22 B. 176; 7 I.C. 568. Suit for possession 
by vendee wlto has not paid consideration — Na- 
ture of decree to be passed. 1929 A. O5. Ste 
also 38 M.L.J. 467. Where a cash payment is 
to be made at the time of registration of u sale- 
deed, the cijnimon practice in India is for the 
vendee, on payment, to present the deed for 
registration and get the registration receipt. 61 

I. A. 115=13 P- 242=1934 P.C 68 = 66 M.L. 

J. 255 (V.C.). 

Price. — {See also “Consideration’, supra). 
Meaning of: 2 Luck. 575. Price need not be 
ascertained in the first iiisiance. 55 C. 285-= 
104 I.C. 527; 66 I.C. 622; 30 C. 921. Price 

consists of money; where the thing given in 
exchange consists of anything else, it is not a 
sale- 102 I.C. 142=1927 O. 204; 9 M. 141; 11 

M. 459; 25 B. 696; 45 M. 612 at p. 617; 2 


Luck, 573. Service, past or present, is not price 
34 B. 287=12 Bom. L.R. 9; 2 L. 199 at p. 202; 
.so also forbearance to take certain legal pro- 
ceedings. 54 M. 163 = 60 M.L.J. 56, following 
45 M. 612 (F.B.). If the thing given in con- 
sideration of the sale of land is other land or 
house it is not sale, but exchange, g Al. 141; 
30 C. 921; 34 B. 287. So also transfer made 
in consideration or in pursuance of a compro- 
mise of a family dispute i inol sale. 34 B. 
» 39 - 

Non-payment of Price. — Non-payment of 
consideration docs not, by iiself, show that title 
did not pass. 65 I.C. 882-= 1922 P. 619. See 
also 44 I.C. 202 (G.). ; 34 I.C. ro6 (Cal.) 

17 C.W.N. 1161 =20 I.C. 325; 2 B. 547; 23 B. 
5 « 5 ; *9 I C. 562 (C.) 12 I.C. 534; 14 I.C. 120; 
It .\. 244; 33 A. 125; 30 M. 524; 18 M. 61; 6 
I.C. 477 (G.); 13 C.W.N. 692 = 4 I.C. 541; 3 

I.C. 177; 53 P.R. 1916 = 33 I.C. 474 (F.B.);9 
I.C. 547 (L.); 40 I.C. 489 (L.); 32 I.C. 961; 
1929 P. 550; *7 Pat. 318=1938 P. 505- If the 

price is not paid, the seller cannot on that 
account repudiate the sale and has only re- 
medy is to sue for the price or the balance 
of the price not paid. The mere fact that the 
entire purchase price is payable before pos- 
session is delivered to the vendee does not 
make the sale incomplete until the entire pur- 
chase-money has been paid. 15: I.C. 163 = 
1934 I— 917* A sale once registered passes 
title unless it is established to the satisfaction 
of the Court that the intention of the parties 
was that litle should not pass until the pay- 
ment of consideration. .S« 43 M. 712 = 38 M.L 
.J; 467 ; 30 .\. 125; 55 I.C. 569=7 0 .r..J. 240. 

But see also 4 L.B.R. 369. In cases of sales, it 
is very seldom the intention of parties to allow 
title to pass without receiving the consideration. 
To gather the intention of the parties, one has 
only to refer to the kobala itself where the 
terms and conditions are mentioned. It can- 
not be said that merely by registration, title 
passes. 154 I.C. 612=1935 P- 4 =' Sec also 
*934 P- 68=1471.0. 767; 1934 L. 917^151 I 
C. 163. When the sale lias been effected and 
possession delivered, if the consideration ha.s 
not been paid, the vendor can only sue Ibr it 
and cannot set aside the sale. 36 M. 8 = 21 
M.L.J. 800. See also I.C. 104 -=29 G.L. J. 
250; 17 C.W.N. 1161 = 19 C.L.J. 146; ig I.C. 
362; 53 P R- 19*6 = 34 f C. 474 (F.B.). In a 
suit for possession the vendc'* is entitled to a 
decree Ircc of any condition f)r payment of 
price. 43 M. 712 = 38 M.L.J. 467. See also 
•929 A. 85. Deed of sale executed by widow to 
her mother-in-law in lieu of maintenance due 
is sale. 1928 .A. 204. VV'hcre the execution of 
®^fo”^ccd is admitted, it is for the vendor to 
prove th:it consideration did not pass in spite of 
the recital that it passed. But where the ven- 
dee docs not gel possession under the deed, 
for a long time; the burden of proving that 
consideration passed is shifted to him. 61 I.C. 
^ 34 -“*t> L.B.R. 264. Where the vendor agrees 
to sell property- to the vendee in consideration 
of certain decre'al amounts due from him to 
the vendee, the decretal amounts change their 
legal character and become purchase-money in 
the hands of the vendors. 1937 Mad. •7ia.-= 
(> 937 ) 2 M.L.J. 922. ^ 
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Immovable Property. — An iriterest under a 
deed of settlement, whereby a person is granted 
an income in future i*ents and profits of certain 
immovable property and also a share in the pro- 
ceeds of the sale of the property in future, is im- 
movable property within the meaning of S. 54, 
and sale or transfer of such interest cannot be 
effected, otherwise than by a registered instru- 
ment. Such a transfer cannot also be effected 
without a registered deed in view of Ss. 5 and 8, 
Trusts Act. 63 I. A. 340=14 R. 400 = 40 C.W. 

N. 1253= 1936 P.C. 230 = 71 M.L,J. 440 (P.C.). 
S&e: also ^ ■2 R. 589. Right of cutting and ap- 
propriating plants is an interest in immovable 
property. 15 I.C. 234; so also, an undivided 
share in immovable property, ii I.C. 673=14 

O. G. 161; 83 I.C. 270=1924 R. 257. Im- 
movable property includes superstructure of a 
house. 91 I.C. 754=1926 M. 343; a mortgage- 
debt. 27 C.L.J. 453 = 22 C.W.N. 614; 1922 M. 

344; and house property with option to pull it 
down. 1926 M. 343. 

Grant of Easement. — The grant of a mere 
easement does not involve such a transfer of 
ownership in immovable properties as is con- 
templated by S. 54 and the same docs not re- 
quire registration. 115 I.C. I 45=*929 M. 79 
= 57 M.L.J. 45; 34 I G- 95; 20 C.W.N. ! 158 = 
34 I.C. 450. See also 31 A. 612. 

Sale of Equity of Redemption, must be 
registered. 50 A. 986=1928 A. 726 (F.B^. 

6*66 also 15 I.C. 853 » 3 ^ I.C. 819; 49 I-C. 
426; 37 M. 423; 23 M.L.J. 339; It 
78 I.C. 818; 23 C.W.N. 5*3 = 52 I.C. 558; 63 

I.C. 284=24 O.C. 155. but jee 39 B. 55*27 
I r" Gilt* 27 IC 59<t=*6 Bom.L^R. 719 
(Note); 26 A.L.j. 1084; *5 P- 

p. ,78; I.L.R. (1939) Pum. 71=40 Bom. L.R. 

1192=1939 Bom. 3 *- As io sal^ of equity of 
redemption under a compromise: rcc r6 Bom.L.R 

L’^intangible iinmovable pro- 

B^?9 "r?; aells^U? sa^el 

^ The ‘other intangible thing’ 

To r/the section is intended to em- 
hrace those imponderables which are related to 
immovable property such as, for example, a 
reversionary right. There is 

section or Act to iustify the conclusion that all 
licences which are intangible things can only 
be transferred by a registered instrument There 
is no law which expressly enjoins that the trans- 
fer of a licence to sell electricity can be effec- 
ted only by written or registered instrument. 

I L R. (1940) 568=1940 A.L.J. 449 * 9 ^° 

A 458^ A transferor property to ^Mfe to be 
Sijoyed for her life in lieu of maintenan ce nee^ 
no registration. 45 M. 612 = 42 M.L.J. 4*0. 
Tranter by a widow of her life interest for a 
price above Rs. 100 requires to be legisiered 
T C. 748. A transfer m jicu oi dower ^ sx 
^aic and’has to be registered. 64 I-C *| 6-^7 
N.LR. 403; 28 O.C 227 = 87 LC. 

Te^is.l!tio‘=n'^no^T^I 

p-a:s; .hou|| ti. deed of^ nansfer ^h^ he^n 

Joint family property 


— Undivided share of less than Rs. 100 in value 
— Delivery — Constructive delivery, not suffici- 
ent — Registration, the only mode of transfer. 
144 I.C. 919 (N) All cases of hiba-hil-evaz 
cannot be held to be sales within the definition 
given in S 54, Transfer of Property Act, and 
writing and registration is not always necessary. 
[1926 O. 186, Rel. on.] II O-'^-N. 592 = 1934 
O 163, S 54, has no application to an instni- 
ment assigning or transferring a decree for 
money. A simple decree for money (or for pos- 
session of immovable property) is not an “intan- 
gible thing” under S. 54. Nor can a decree 
for money be, by any stretch of reasoning re- 
garded as immovable proper/. The assign- 
ment of such a decree does not require registra- 
tion for its validity. 17 Pat L.T. 536. As to 
assignment of copyright see 1939 All 305; as to 
assignment of rents and profits see 1940 Rang. 
L.R. 7; 1938 Lah 304 

Admissibility in Evidengb — Registration. — 
37 M 480=16 I.C. 587. Where a deed is not 
compulsorily registerable it can be admitted in 
evidence to prove contract of sale and its terms, 
41 1 . 0 - 779 = 21 C.W.N. 1149; 31 1.0.52 = 29 
M L J. 721; 56 I.C. 382; also 30C.W.N. 254; 
2 I.C. 413 (Cal.); 23 C.W.N. 284=47 I.C. 428 
67 I.C. 144; 1923 R. 230; or the nature of pos- 
session. 1925 A. 206 (i). Unregistered sale- 
deed for Rs. 90— Admissibility in evidence. See 

26 A.L.J. 1084; 79 I.C. 394. It is admissible 
in evidence to prove the nature of possession of 
vendee. *930 R. 188. Non-payment of price 
may be proved by oral evidence even in spite 
of a recital to the contrary in the sale-deed See 

27 I A. 93 = 22 A. 370; 5 M. 6; 1 1 G. 480; 7 
W.R. 428; 4 Pat. L J 517; 0 All. 649; 61 I.C. 
634= 10 L.B.R. 264. 

Sale by delivery of possession and Regis- 
tration. — Where an unregistered deed of sale in 
respect of immovable property worth less than 
Rs. 100 is executed on a particular day and the 
property sold is delivered to the purchaser some 
days later in pursuance of the sale-deed, there 
is no reason why the sale should not stand 
valid It is not necessary tliat delivery of pos- 
ses.sion of the property should be contempora- 
neous with the execution of the sale-deed though 
the unregistered sale-deed will not of itself confer 
any title on the purchaser. 1939 218 See 

also 1941 N.LJ. 643. An unregistered sale- 
deed of properties of value less than Rs. 100 is 
invalid for purposes of conveying title. It can 
only be used as proof of the terms of the cont- 
ract between the parties. But the title can pass 
to the vendees b/ delivery of possession of the 
properties. 10 Pat, L.T. 449; 14 Pat. L.T. 224. 
Even in the case of a sale for less than Rs. 100 
where delivery of possession is not possible, the 
deed in order to be valid must be registered. 
142 I.C. 582=1933 C. 544; i4t I G. 919. 

Though there is no doubt abundant authority 
that copyright is an intangible thing it is equally 
clear that copyright is movable and not immo- 
vable property. S. 34 has no application to ^e 
sale of movable property and the words ‘in- 
tangible thing’ in that section have reference 
only to immovable property. The section h^ 
no application to the transfer of a copyright 
it could be validly assigned by an unregistered 
instrument. I.L.R. (1939) All 275=*939 A.L. 
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The Transfer of Property Act (IV of 1882). 
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J* 7 * = *939 AH. 305. A deed is necessary to 
effectuate a transfer of ownership of Crown 
lands even though the value may be less, than 
Rs, 100. 10 P. 203=1931 P. a68- Admission 

of parties cannot pass title when the section 
requires registration. 13 T.C 436; 43 G. 790. A 
purchaser of immovable property of the value 
of Rs. 100 and upwards cannot in the absence 
of registered deed sue for a declaration of title 
c.xcept when he has acquired title by adverse 
possession. lo R. 529 140 I.C. 777; 151 I.C. 
227=1934 R, 127. 

Title by Estoppel. — Even in the absence of 
registered conveyance, acts of parties might 
create an estoppel, preventing the owner from 
asserting his title. 45 C. 909=45 I. A. 97 = 35 
M.L.J. 46 (P.C,). See aho 46 A. 759=22 AL. 
J- 7*9: 33 G.L.J 437; 2 R. 285 = 8! I.C. 857 = 
1924 R. 214 (F.B ). But mere admission cannot 
operate as an estoppel in creating title 20 I. 
G 679 = 41 C. 148. There is no estoppel cont- 
rary to Ss. 54 and 1 18 of the Act. 32 I,C. 5= 
30 M.L.J. I. See also 36 M. 564 = 23 M.LJ. 
301, But jce now S. 53-A, supra. Conduct of 
parties and part-performance may create title 
even in the absence of a registered conveyance.- 
42 C. 80! =42 I. A. I =28 M.L.J. 548 (P.C.); 
40 A. 187; 33 G.L.J. 437; 40 M. 1134=33 M. 
L.J. 252, Doctrine ol part-performance as a 
defence, see 29 Bom. L.R. i4t9. See also 75 I. 
G, 141. sec now S. 53 A. 

Title by Delivery. — Where value is below 
Rs. too delivery will pass title. But real deli- 
very is necessary. 48 C. 509=48 I. A. 127 (P. 
C,). 5 ‘ec oho 8 Bur.L* 1 '; 268^33 I.G. 612; 8 Bur. 
L.T. 7o=-Q9 I.C, 886; 3 Bur.L. R, 49 = 8 I.C 
443; 29 I.G. 413 (C.); 5 M.L.T. 263 = 4 I C. 
•* 35 J *0 Pal. L.T. 449- Constructive deliver^' 
by delivery of the instrument is insufficient. 60 
I.C. 833 = 25 C.W.N. 985 = 40 M.L.J. 489 (P. 
C). Where the vendee is in possession, no 
actual delivery is necessary. .j8 NI.L.J. 264; 
3O M 1158 = 27 M.L.J. 407: 92 1.0.478=1926 
A. 300 ^’ee also 11 Pat L.T. 478=123 I.C 799 
= 1930 P. 53; Co C. 384=1933 C. 411 = 144 I. 
C. 155 But see 34 C. Q07. If the parties 
put the terms of the sale in writing, sale ceases 
to be one by delivery. 28 L.W. 234=111 I. 

677= 1928 M, 546. 5 'ce aho 19 C. 623 (F.B.); 
1925 A. 206: 51 I.C. 561; 29 M L.J. 721. Sale 
of profjcrty though less than Rs. 100 in s-alue. if 
in writing, must be registered, 1928 M. 546; 

30 C W’.N. 254 --=93 I.C. 115=1926 C. 705. 
Even in the case of a sale for less than Rs. too 
where delivery of possc-ssion is not possible, the 
deed in order to be valid must be registered. 
142 LG. 582= 1933 C. 5J4. 

When SACK IS Comcletk. — .S ee 59 LC. 114; 
1924 .X. 146; 5 Pat. L.J. 715; 22 Bom.I. R! 

*079; 39 B. 55 27 LC. 613. The title passes 

on the execution and registration e>r the deed 
though the purchase money may remain wholly 
or partly unpaid except where there is an agree- 
ment to the contrary. 10 P. 264. An unregis- 
tered sale certificate cannot create title. 43 C. 
790 = 20 C.W.N. 370; 1937 Nag. i; 1938 Nag. 

253; nor entry in revenue papers. 34 I.C, 
171=38 A. 41 1 : nor mutation proceeding; 100 
I.C. 270=1927 A. 338; nor a rajinamah and 
kabuliyat; 59 I.C. 114=22 Bom. L.R. 1079, 


A conditional sale is not complete until the 
condition is performed. ri2 P.L.R. 1911=9 I. 
G. 833* ‘S'ee aho 5 R. 636. Where the vendee 
of the property sold is already in possession of 
it mutation of the vendee's name in the records 
is sufficient to constitute deliver^' of possession 
so as to satisfy S. 54 (34 I.G. 691, Rcl. on.) 

* 5 * I G f^»=r934 P. 301; 15 P. 772=1937?. 
178; 1036 R. 497; 1936 L, 756, 

Priority and Notice. — .A prior oral pur- 
chaser with possession can effectively retain his 
title against a subsequent registered purchaser. 
57 LC. 447 = 44 586; 25 Bom. L.R. 1027 = 

1924 B. 150; 9 P.L.R. 1916=29 I.G. 305. See 
30 I.C. 7; 15 Cr.L.J. 29 = 22 I.C. 28557 
M.L.J.^ 372=5 I.C. 57. See contra 22 I.C. 285. 
Possession of the prior purchaser is held suffi- 
cient to put the later purchaser on enquiry. 20 
M.L.. J 127 = 34 I-G. 906. Prior agreement for 
sale has priority in law over later agreement or 
sale if there is knowledge of the prior agree- 
ment. 1929 A. 817. 

Sham transaction. — S. 54 no doubt lays 
down that immovable property worth less than 
Rs. 100 can be sold by means of a registered 
instrument but it does not lay down that if the 
parties to a socalled sale get a sham deed of sale 
registered without intending that the transac- 
tion should take effect even then the ownership 
of the property will pass from one to the other 
by registration. 13 Luck. 484=1937 O. 493. A 
sham transaction is not sale. It is only in cases 
where transfer is genuine and title passes that 
the vendee is entitled to possession and the 
vendor can maintain suit for consideration 
money if it has not been paid. Where however 
no consideration passes from the vendee nor is 
there any intention of passing the rights from 
the vendor to the vendee and the whole transac- 
tion is fictitious, title does not pass to the 
vendee and a suit by the latter for possession is 
not maintainable. 183 I.C. «2i = i939 Pesh. 27. 

Suit tor Specific Performance. — Agreement 
to sell immovable property — Vendee’s right to 
specific performance as against subsequent 
transferee under registered deed. 61 I A 115 = 

«8 P. 242=1934 P.G. 68 = 66 M.L.J. 255 

(P-C.). A contract for sale of iminovablc pro* 
perty docs not become unenforceable, merely 
because of failure lo keep the dates assigned by 
the contract either for completion or for the 
step towards completion. Equity does not 
regard the terms or the letter of the contract, 
but rather its substance. The disregard of the 
terms of the contract so far as time is concerned 
may depend upon the express stipulations of 
Inc parlies, the nature of the property or the 
surrounding circumstances. 15 Pat. L.T. 469 = 
*934 P- 5*8. Earnest money is generally paid 
as a guarantee for the payer's performance of 
the contract and is subject to forfei ure if he 
makes default. “It is part of the purchase price 
when the transaction goes fotavard ; it is for- 
leited when the transaction falls through by 
reason ol the fault of the vendee”. [50 M.L.T. 
629 (P.C..\ Rcf.j Where after the purchaser 
failed lo complete the contract lor sale within a 
reasonable time, the seller parted with his pro- 
perty and pjut it out of his power to perform his 
part, that docs not make the seller equally in 
default with the purchaser, and does not dis- 
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entitle the seller from retaining the earnest 
money. *933 M.W.N. 836. 

Sale and Contract to sell with posses* 
SION DISTINGUISHED. — S. 54 cxprcssly enacts that 
a contract for the sale of immovable property 
docs not of itself create any interest in or 
charge on such property. There is therefore 
no room for the application of the English 
equitable doctrine that a contract for sale of 
real property makes the purchaser the owner in 
equity of the estate. Thus under the law appli- 
cable before the insertion of S. 53-A5 an aver- 
ment of the existence of a contract of sale, 
whether with or without an averment of posses- 
sion following upon the contract, was not 
relevant defence to an action of ejectment. If 
the contract is still enforceable the defendant 
may found upon it to have the action stayed, 
and by suing for specific performance obtain a 
title which will protect him from ejectment. 
But if it is no longer enforceable, its part-per- 
formance will not avail him to any effect. 61 
I.A. 388=39 C.W.N. 34 = *934 PC- 235 = 6? 
M.L.J. SG'S (P.C.). See also 45 M.L.J. 528 = 46 
M. 919 (S.B.) ; 1930 P. 53 and cases referred 
to therein ; 46 B. 722 ; 4®i B. 434 ; 4<f B. 498. 
See contra 29 I.C. 195 ; 39 B. 472 = 28 I.C. 946. 
See now S. 53-A. Contract of sale need not be 
registered. See 16 I.A. 233=17 G. 291 ; 5 B. 
143 ; 7 B. 310 ; 9 M. 103 ; 26 C. 222 ; 5 M. 

1 15 ; 28 B.' 396 ; 12 M. 505 ; 13 M. 324 i *4 
M. 55 ; 1931 M.W.N. 297. In Indian Law 
contract to sell land creates no charge on the 
land. 44 C- 542 = 44 I-A. 15 = 32 M.L.J. 6 (P. 
C.);4I I.C. 468 = 2 Pat.L.W. 108. Principles 
of English law have no application to places 
where the T. P. Act is in force. 44 C. 542 (P. 
G.). Contract to sell immovable property docs 
not create even an equitable interest in pro- 
perty. 70 I.C. 429=1924 A. 396* See also 55 
C 35 = 32 C.W.N. 16=1927 G. 956. But see 
03 Bom. L.R. 1296=193' B. 578 ; qo M.L.T. 
'127 It was otherwise before passing of T. P. 
Act. 24 Bom.L.R. 449= '9=2 B. 84. A contract 
for sale establishes only a hduciary relationship 
which ends when a registered instrument comes 
into existence or something occurs to absolve 
the vendor for his promise and with the termina- 
tion of that relationship the equitable right of 
the vendee to retain possession ends and he 
becomes a new trespasser. I2i I.C. 18=1930 
M. 84. Contract is not vitiated by the rule 
against perpetuities. 45 A. 478 = 21 A.L.J. 43 ® « 
39 M. 462 = 23 -M.L.J. 47 *- A valid contract 
by a manager of a joint Hindu family to .sell, 
though it cannot be enforced against bo/ta fide 
purchaser without notice, may bo enforced 
against the surviving members of a joint family* 
:>9 I.C. 435 (M-)- Time can be made the 

ttsscnce of a contract to sell by parties, though 
ordinarily not. 48 M.L.J 150- Agreement to 
bcll mortgage rights — Sale not completed 
Rights of parties. 33 C.W.N. 9 ^ 7 • ^4 

1 ). 400 : 1925 R. 68 ; 18 B. 13 ; 23 B. 181 ; 24 
M. 44.9. Contract of sale — Vendee let into 
possc.ssion before payment of purchase-money^— 
Liability of interest in equity. 1933 M.W.A. 
1^7^1933 M. O44. A contract for sale of 
iiiiraovable property though it does not create a 
v.harge or interest in immovable property, gi\’es 


, 

the obligee the benefit of an obligation to execute 
a conveyance under para. 2 of S. 40 which may 
be enforced against a transferee with notice of 
that obligation. 34 I.C. 906. Where a decree 
for specific performance of a contract was passed, 
held^ the vendor could not recover rent but was 
entitled to interest on the purchase-tnoncy from 
the date when the contract was intended to be 
performed. 120 I.C. 538 (2)=I939L. 131. A 
promisee who has paid advance under a contract 
of sale of land, but to whom no registered title 
has been conveyed cannot pass to others legal 
title to the land by a registered deed of sale. 2 
R. 459 = 86 I.C. 205=1925 R. 68. As to dis- 
tinction between contract to transfer and con- 
veyance, see 122 I.C. 872=1930 A. 1 (F.B.). 

Sale and hire-purchase agreement dis- 
tinguished. — The distinguishing mark of a true 
hire-purchase agreement as distinguished from 
a sale, is that the hirer should have a right to 
terminate the agreement at his pleasure and that 
the ‘hirer* should be bound to pay the full 
value of the goods by way of instalments without 
any option to cancel the agreement if he so 
wished before the full value of the goods is paid. 
Where under an agreement the defendant bound 
himself to pay the plaintiff a certain sum in 
advance as monthly hire and it was further 
agreed that if he paid ten months hire regularly 
he should become the purchaser, but if he 
failed to pay regularly the plaintiff could cancel 
the transaction and terminate the agreement. 
Heldy that the agreement was one of sale and 
not hire-purchase. 1932 .A.L.J. 761 = 1932 A. 
607. 

Attachment subsequent to contract for 
SALE. — The section does not affect any equit- 
able rights which may arise under a contract of 
sale. The person in whose favour the contract 
is made becomes the equitable owner and an 
attachment can only be subject to such obliga- 
tion, if subsequent to the contract of sale. 5 
I..W. 234 = 38 I.C. to?. 

Sale \\^TH condition to reconvev. — Where a 
sale is effected with a condition to reconvey, 
on the sale consideration being paid back by a 
certain fixed dale, money actually tendered 
before the date so fixed and paid into Court is 
good payment and has the same legal effect as 
a payment made into a Bank in which the 
person entitled to receive the money has an 
account to the account of such person. 100 I. 
C. 494 = '927 O. 159 - 

Secs. 54 and 58 (c.) — S ale or mortg.aoe 

uv conditional sale — Test. — It is a matter 
often of some difficulty whether a particular 
document or set of documents disclose a tran- 
saction of mortgage by conditional sale or out- 
and-out sale. In order to bring a transaction 
within the category of mortgage, the relation- 
ship of debtor and crcrlitor must subsist between 
the parties and if there is no debt for which 
the transfer is a security it is impossible to 
hold that the transaction is a mortgage. When 
a docuinciit appears on the face of it to be a 
sale deed, in the absence of fraud it must be 
held to embody a transaction of sale. The 
burden of proving it to be a deed of mortgage 
will rest heavily on the party alleging it to be 
so. Circumstances like the existence of a debt, 
a short period of repayment, grantor continu- 
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55 . In the absence of a contract to the contrary, the buyer and the seller 

.... . ^ of immovable property respectively ai'c subject to 

bu^f^ind teller ^*^^* **^^ liabilities, and have the rights, mentioned in the 

rules next following, or such of them as are appli- 
cable to the property sold : 

(i) The seller is bound — 


(a) to disclose to the buyer any material defect in the property ^[or in 
the seller’s title thereto] of which the seller is , and the buyer is not, aware, and 
which the buyer could not with ordinary care discover ; 


LEG. REF. 

•Inserted by Act XX of 1929. S. 17. 

NOTES. 

ing in possession, stipulation for interest on re- 
payment, inadequate price and a contemporane- 
ous agreement for reconveyance indicate that a 
transaction is a mortgage. 1939 .-X.L.J. 377 = 
1939 All. 539. 

Sec. 55. — S. 55 only applies to those cases 
in which the ownership of property has passed 
under an agreement of sale ; and if an agree- 
ment falls under S. 17 (2) (y) of the Registra- 
tration Act, it is one under which the ownership 
has not passed to the purchaser and therefore 
could not come under S. 55. The explanation 
added to S. 17, Registration Act, by Act II of 
1927, docs not deal with those cases in which 
a lien has been specifically created. *3 P. 620 
*si5 P.L.T. 443=1934 P. 493. The section 
applies to executory contracts as well. 94 I. 
C. 561 = 1926 Nf. 369=50 M.L.y. 228. The 
operation of this section can be controlled, cur- 
tailed or excluded by the agreement of the 
parties. 31 C. 57 (71) ; 47 I.C. 340. (Note 
the words “in the absence of a contract to the 
contrary’* at the commencement of the section.) 
This ‘‘contract to the contrary” must be clearly 
and unambiguously expressed. 39 449 

= 60 I.C. 235 ; 3t C. 57 (73) ; 41 M.L.J. 267. 
But tee *933 A.L.J. 301 = 1933 A. 203. Where 
it was held that the “contract to the contrary” 
need not be express and may be implied from 
the terms of the .sale-deed, but that the contract, 
covenant or agreement mu.st so clearly be in- 
consistent with the statutory rules as to lead to 
the inference that it had been made to qualify 
fhe generality of the law. If S. 55 be taken as 
a whole, tlicre is no warrant for taking buyer 
and seller to mean those who have actually 
completed a sale ; those in the course of tran- 
sacting a sate arc also contemplated. A buyer 
who has taken an agreement can put an end to 
his contract if he finds, before the completion 
of the sale that the seller is disabled from, per- 
forming liis promise in its entirely, such as 
regarding the covenant to deliver vacant posses- 
sion of the property sold. 1932 M.W.N. 122. 
Suit by vendee for possession — Portion of con- 
sideration remaining unpaid — Form of decree 
to be passed. 30 Bom.L.R. 1604=1929 B. 60 ; 
39 M. 288 = 27 M.L.J. 746. There is a dis- 
tinction between a sale where the consideration 
is intended to be paid and is not paid and were 
the consideration is not intended by both 
parties to be paid at all. In the former case, 
the title would pass to the purchaser and in the 
latter case though the vendor was tricked into 
going through the form of execution and regis- 


tration of the document, the sale.deed would be 
void as a colourable transaction. 138 I.C. 534 
= 34 Bom.L.R. 427=1932 B. 247. Limitation 
for suit to enforce him for unpaid purchase 
money. See 1942 M.W.N. 631 = (1942) 2 M.L. 
J. 482. 

Cl. Cl) Ca )- — A covenant for title must be dis^ 
tinguished from a covenant for quiet enjoyment. 
The former if broken, is necessarily broken 
immediately upon the execution of the assurance 
which contains it ; and the purchaser may bring 
an action immediately and is not bound to 
wait till he is evicted. But a covenant for quiet 
enjoyment affords no right of action until a 
disturbance. The onus is on the plaintiff to 
allege and prove a breach of the covenant. 57 

M. 1016=1934 M. 687 = 67 M.L.J. 647. The 
cause of action from the breach of one part of 
the covenant will lapse if the remedy is not 
sought within the statutory period, but that will 
not destroy any remedy to which the vendee 
may be entitled by reason of the breach of the 
other part of the covenant. [1932 N. 5 (F.B.), 
Rcl. on.] 30 N.L.R. 138= 148 I.C. 480=1934 

N. 16. Considerations regarding defective title, 

and duty to disclose the same. 52 B. 883 = 
113 I-G- 27. If the purchaser could have dis- 
covered the defect in title if he had taken rea- 
sonable care to investigate into title, the duty 
cast on the vendor is considerably narrowed. 
58 B. 883. See 30 Bom.L.R. 1149=1928 B. 
427. See also 55 I.A. 135=50 A. 371=55 M. 
L.J. 689 (P.C.). The Words “ordinary care** 
are somewhat indefinite. A purchaser o^* pro- 
perty is under no legal obligation. But in 
dealing with real property, regard must be had 
to the usual course of business. A purchaser 
who wilfully departs from it to avoid knowledge 
of h:s vendor’s title is not allowed to derive any 
advantage from his wilful ignorance of defects 
which would have come to his knowledge if he’ 
iiad transacted the business in the ordinary way. 
36 Bom.L.R. 1041. When a sale is complete 
and a conveyance is e.xecutcd vendee cannot 
avoid the sale on subsequent, discovery of defect 
in vendor’s title unless there has been fraud. 
His remedy is merely to .sue for damagc.s. (52 
C. 914, Rcl. on.) 1933 L. 262 = 34 P.L.R. 
714- “i" 'Jfso 1933 S. 144=144 I.C. 371. If 

the seller had knowledge of defect but the 
buyer had not, then it amounts to fraud. 
There is no fraud if the buyer had also know- 
ledge. 50 C. 615=1923 c. 641 ; 50 M.L.J. 100 
— 1925 M. 1209. See also 32 G. 357. But 
knowledge of defect of title docs not bar a suit 
for damages based on a special covenant for 
title. 1929 M. 775. See also ii M. 419; |6 

384* Non-disclosure of 
defects unknown to vendor is not fraud and 
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{b) to produce to the buyer on his request for exaihination all documents of 
title relating to the property which are in the seller’s possession or power ; 

(r) to answer to the best of his information all relevant questions put to 
him by the buyer in respect of the property or the title thereto ; 

{d) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer tenders it to him 
for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the pro- 
perty, to take as much care of the property and all documents of title r^ating 
thereto which are in his possession, as an owner of ordinary prudence would ta e 
of such property and documents ; 


NOTES. 

would not vitiate the sale {cj. S. i i6. Contract 
^ct). But the omission to disclose a known 
defect is fraudulent and the sale can be avoided. 
r925 R. 372. For what is knowledge of defect 
in title, see 3O M. 887 ; 49 B. 245. Existence 
of mere doubts on the part of the vendee 
regarding the vendor’s title will not disentitle 
th e vendee to damages. 22 L.W. 392—1925 
M. 1209. A defect to be material must be of 
such a nature that it might be reasonably sup- 
posed, that if the buyer had been aware of it, 
he might not have entered into the contract at 
all. because he would be getting something 
<lifferent from what he contracted to buy. A 
defect in title, as distinct from a defect in the 
properly itself, is a latent defect, because prima 
facie the seller knows his title and the buyer 
does not. Liability of the property sold to be 
acquired compulsorily under the Land Acqui- 
sition Act amounts to a material defect as 
well as a latent defect. 36 Bom.L.R. 1041. 
Non-disclosure of restrictive covenant con- 
tained in the conveyance to vendors from 
original owners and of vendor’s breach there- 
of entitles vendee to repudiate contract. 
Mere reference to .some covenant without 
inentionint; even its purport is not enough. 49 
B. 325 = 26 Bom.L.R. 1071: 36 .Bom.L.R. 1041. 
Where afrer a sale of land with a war- 
ranty by the vendor to be liable for the 
purchase price in ra.se of any defect in title a 
suit is brought against the vendor and vendee 
by the real owner and on the vendor admitting 
such owner’s title the vendee had compro- 
mised the suit by giving up a portion of the 
property, the vendor was bound to return the 
purcha.se price as the sale had failed for want 
of considci’ation and it was not open to him to 
say that the vendee had made advantageous 
bargain with tlie real owner and had pracU- 
cally lost title thereby. >934 280=147 I.C. 

Sub-cl. (b). — absence of demand on 
the part of the vendee the vendor is not 
hound 10 produce title deeds. 35 I.C. 573* 
The vendor is bound to produce a marketable 
title. .tqB. 245= >925 B. 60; 58 C.L.J. 5*3 = 
->934 failure to produce title 

deeds is omission to carry pul ihe terms of the 
contract and the purchaser is entitled to refund 
of th** earnest money with interest at 6 per 
cent till date of recovery. 167 I.C. 858=193° 
Pe.sh. 8. As to damage.s for breach of covenant 
for title see 39 M.L J. 706 = 44 Mad. >67. See 
also 41 Bom. 300 = 32 M.L.J. >75 — 44 I*A. 30 


(P.C.) as to production of documents. ^ 

Sub-cl. (c), — The vendee has got the right 
to put questions. But that does not ^affect the 
duty of the vendor to disclose material dcfecte 
as laid down in cl. {a). See Shepp^d a^ 
Brown T. P. Act); see also 26 B. 5 * 9 i * Bom.rt. 
G. 777; 16 G. 330. There may, howev^, be 
specific conditions expressed in plain and un- 
ambiguous words restricting the rights of the 
purchaser as regards his requisitions about title. 
See 12 B. I (17); >5 B. 657* right may 

be lost by waivei*. 13 M. 158. Any >*^*°'’*”*“ 
tion regarding the income or the rental o» me 
property to be sold is a relevant question with- 
in S. 55 (i) (c; and it is the duty of the seller 
to answer such a question to the best of rns m- 
form.ntion. If he gives an answer which he 
knows to be false he is guilty 

duty and misrepresentation. Further it he 
volunteers any information about the income 
he is certainly bound to give true information. 

28 N.L.R. 184=1932 N- ^ ^ 

Sub-cl. (d ). — ^The purchaser has to » 

conveyance for execution ; until such tender i.s 
ma le or waived by the vendor, the purchaser 
ha-s no right to obtain the tide-deeds. 3 1 G.L. 

T 87 = 55 I.C. 791 (P.C.L See also Bom.L. 
R 020=1928 B. 328. But- where the vcridors 
specifically agree to convey the property sold to 
the vendee or his nominee, the vendee is under 
no dutv to tender to the vendors a draft con- 
veyance. 59 C.L.J. 503*^ *934 C. 699. 
to pay expenses of sale and registration shous 

default on vendee's part. 26 I.C. *^*=^7 

L. J. 482. See also 4 B.H.C.R. J25 (O.C.J.). 
When a person purchases the right, title ana 
interest of an insolvent he ts entitled to dcmarid 
a conveyance either in favour of himself or in 
favour of another to whom he has in the m^n- 
whilc sold his rights in the property. The 
pur<-hasti at the insolvency sale cannot be de- 
prived of the benefit of S. 28 (3) of the Stamp 
Act. 37 Bom.L.R. 440. A purchaser is in 
actual possession or receipt of the rents and 
profits must pay interest upon his purchase- 
money from the time fixed for completioa of the 
transaction. 1923 N. 37 ; 55 I.C. 405. As to 
the effect nf non-registration owing to the default of 
vendee, sec 31 M.L.J. 181 = 12 L.W. 161=43 

M. 822. 

Sub-lc. (e). — The vendor is regarded as a 
trustee for the purchaser, who is in equitv the 
owner of the land. Fry on Sp. Performance 4th 
Ed. 605 ; Shep. and Brow. T. P. Act. Cf. also 
Trust .\ct. S. 15. 
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(/) to give, on being so required, the buyer or such person as he directs 
such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of the pro- 
perty up to the date of the sale, the interest on all incumbrances on such property 
due on such date, and, except where the property is sold subject to incumbrances, 
to discharge all incumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the buyer that the interest 
which the seller professes to transfer to the buyer subsists and that he has power to 
transfer the same : 


NOTES. 

Sub'cl. (f). — The vendee cannot recover 
any expenses which he may have incuri'ed sub- 
sequent to (he sale in obtaining possession. Tf 
h** wishes (o rely upon the covenant granted to 
him by (he statute, then he can enforce his 
rights only by a suit against the vendors for 
specific performance of the contract of sale or 
for (iamages. 167 I.C. 84=1937 R. 31. “Con- 
tract to the contrary”. 47 I.C. 340 ; 1924 

937* In every sale, covenant to deliver pos- 
session is implied. 45 431=47 M. 150; 

29 I.C. 195; 6 L. 308=1925 L. 481. Tile 
vendee has a right to possession even though a 
part of the consideration remains unpaid. 34 
I.C. 106. Court can pass a conditional decree 
for possession on payment of balance of con- 
sideration. 39 M. 288 = 27 M.L.J. 746. 
also 30. Bom. L. R. 1604=1929 B. 60. 
The Court in passing a decree for posscssesston 
in a suit for specific performance should also 
declare a statutory charge on the property in 
favour of the seller in respect of the unpaid pur 
chase-money due to the seller from the purcha- 
ser, and should order that the vendee should 
pay the balance within a fixed period, and that 
in default the vendor should on payment of 
Court-fee recover that amount by sale of the 
property in suit, 31 S.L.R. 150^1937 S. 198. A 
vendee’s suit for possession should be brought 
within the time allowed to his vendor who was 
out of possession on date of sale. 24 I.C. 216. 
Delivery of physical possession is necessary es- 
pecially when thei dcniification of the property 
difficult. I P.L.J. 140 = 35 I.C. 539. Stf also 
149 I.C. 304=1934 A. 617. As to possession 
by mere attornment, see 1925 R. 372 = 92 I.C. 
766. Art. 1 16 <>f the Lim. Act applies to a suit 
for refund of purchase-money on default in 
delivery of possession. 49 B. 596. 

Sub-cl. (g). — The liability to discharge en 
combrances does not pass to the transferee on 
a sale. 22 L.W. 786. See alto 119 I.C. i-=i929 
A. 791; 93 I.C. 670=1926 M. 173;27N.L.R. 
392 (and cases referred to therein). A vendee 
paying off a prior mortgagee to save the pro- 
perty from sale, can recover it from his vendor 
87 I.C. 756^1925 A. 704. “Incumbrance” 
under the section is wide enough to include a 
iceiirring claim for maintenance charged on the 
property by a decree, it O.W.N. 1348=1934 
O. 492. Where ^ property has not been sold 
subject to any incumbrance, or making the 
vendee liable for any incumbrance, the vendor 
is clearly bound under S. 55 (g) to meet all 

the incumbrance. 1934 Oudh. 492. Covenant 
for discharge of enrurnbrance does not run 
with the land. 1927 M. 1072=106 I.C. 866, 
The provision under the clause cannot be enfor- 

c C M —^340 


ced against the vendor without an express 
covenant after the completion of the purchase. 
57 C. 683--51 C.L.J. 538=1930 C. 568. 
Where a leasehold is sold, the seller is bound 
to pay all rent accrued due up to the date 
of sale. 1924 P. 822. Express provision as to 
certain encumbrances docs not exclude vendor’s 
liability to discharge an undisclosed encumbr- 
ance. 87 I.C. 756—1925 A. 704. Effect of 
vendee paying off encumbrances, see 1922 A. 
508; 1925 A. 704. Where properties are sold 
free from encumbrances and the purchaser pays 
off mortgages or decrees thereon he is entitled 
to a refund from the .seller of moneys spent by 
him to clear his title. 42 M.T..J. 444=26 C.W. 
N. 514=1922 P.C. 176 (P.G.); iiO,W,N. 

*563=" *935 O. 142. As to measure of damages. 
Sec. 1938 Nag. 257. Where the vendors under- 
take to indemnify their vendees, if they suffer 
any loss or damage on account of any claim 
to the property sold, u herc it is found the 
vendee.s woiv* negligent in their defence of a suit 
on mortgage by the original owners and did not 
raise proper pleas available to them and that 
there was rcallv no cloud on the title their 
Vendors and with a little diligence exercised on 
the part ol the vendees the cloud that was 
sought to be cast on the title of the vendors 
could ha\-e been cleared. 182 I.C. 60=1938 
Lah. 743. Contract to .^ell certain lands ac- 
ceptable to ven-'lee out of larger area belonging 
to vendor — I.and.s chosen by vendee found en- 
cumbered — Duty of vendor to discharge the 
encumbrancer before conveyance. 14 R. 766 = 
>937 Rang. 753. 

“CONTRACr TO THE CONTRARV,’* ExprCSS 

contract cxelutlcs statutory covenants. 22 A 
■L-J. 576=79 I.C. 590= 1924 A. 937. 

S. 55 Cl. ( 2 '. An express condition in the 
the sal'' deed on the part of the seller to idemnify 
purchaser in case any defect in his title is 
subseriuently discovered, is not necessary. 166 I. 
G. 3^*2=1936 Lali. 7-1.6, In the basence of a 
contract to ronirar>' there is an implied statu- 
tory covenant for title and power to transfer 
1938. A.L J. 1136^=1939 All. 170. Where the 
vendor had title to at least part of the properly 
and the vendee obtained possc.ssion of at least 
part of the property, the vendee can only 
claim that the sale deed is voidable because of 
material defect in his vendor’s title not disclosed 
by the vender, '^nch iion*clisclos\irc amounting 
to fraud under .S 55. The remedy in such 
circumsiances is a suit tor rescission of the sale 
deed, and for return of the price paid and not 
to ask for return of the price before 

Uic ^nvcyancc is rescinded. 1942 Sind. 

81. !^ovi.sions ol S. 55 compared with 
S. foR as to warranty of title in cases of 
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Provided that, ^vhere the sale is made by a person in a fiduciary character, 
he shall be deemed to contract with the buyer that the seller has done no act whereby 
the property is incumbered or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be annexed to» 
and shall go with, the interest of the transferee as such, and may be enforced by 
every person in whom that interest is for the whole or any part thereof, from time 
to time, vested. 

(3) Where the whole of the purchase money has been paid to the seller, 
he is also bound to deliver to the buyer all documents of title relating to the property 
which are in the seller’s possession or power : 


NOTES. 

sale and [ease. 34 G.W.N. 347=1930 G. 561. 
The section applies to contracts to sell as well. 
40 M. 338 = 32 M.L.J. 180 (F.B.);49 M.L. 
J. 668; 50 M.L.J. 228; but not to a transfer 
of a mortgage debt; 31 1.0.179 = 29 M.L.J. 
454. Section does not apply to the Punjab and 
covenant as to guarantee of title cannot be im- 
plied in that province. But the Court may on 
equitable grounds apply analogous principles. 
28 Punj.L.R. 74. As to covenant for title, rec 
1927 R. 134; 100 I. G. 327=1927 R. 90; iq S. 
b.R. 337=*927 S. 120; 1929 M. 775. Sub-s. 
(2) of S. 55 does not apply where the vendee 
is dispossessed as a result of a pre-emption’ suit, 
inasmuch as it cannot be said that the interest 
which the vendor purported to sell to the ven- 
dor did not subsist at the time of the sale or 
that the vendee had no power to transfer his 
interest. 1935 O.VV.N. 99=1935 O. 75. Though 
the Act docs not apply to pre-emption sales so 
far as the formalities are concerned, the pre- 
emptor is entitled to enforce the implied coven- 
ant for title which r»ms with the land. 1931 N. 
166 = 27 N.L.R. 392. The vendee is not entitled 
to payment of the difference between the sale 
price and that which he got from the pre-em- 
tors who dispossessed him. 153 I. G. 713=1935 
75. Vendee’s knowledge of defect of title 
— Effect. See I.C. 450=1927 M. 193; 130 

I.G. 88=1931 N. 14. Seller professing to 
transfer interest not subsisting commits a breach 
of covenant. 1922 .\. 837. As to extent of 

vendor's liabilityt see 1933 A.L.J. 611 = 1932 A. 
546. Unless the vendor’s liability under S. 
55 (2) is excluded by expi’ess convenant. his 
liability would be deemed to subsist though 
the vendee “may have some idea” as to the 
defect in title- 1933 A. 389= 1933 A.L.J. 1938 = 
144 I.G. 406; 8 P. 432=1929 P. 380. Coven- 

ant for title and contract to, indemnify difler- 
ence between. See 55 M.L.J. 151=51 M. 688. 
As to breach of covenant for title, sec 31 Bom. 

L. R. 658 Express covenant in sale-deed — 
Suit to recover damages on the basis of im- 
plied covenant is maintainable. *932 A.L.J. 
69=: 1932 A. 224; In a suit brought noton 
the statutory covenanl contained in S. _55 ( * ) 
(f) but upon covenantor title contained m the 
sale-deed, a decree based on the provisions of 
the TransVer of Property Act cannot be passed. 

167 I.C. 84=A.I.R. 1937 Rang. 31. When 

there is a guarantee of extent, shortness may 
justify withdrawal from contract. 69 I.C. 827. 
In all registered conveyances, a covenant for 
title is implied. 52 I.G. 269; 38 M. 1*71; 27 

M. L.J. 517; 38 M. 887=23 I.C. 570 J 8 L. 


308; 27 G.W.N. 1025=19240. 148; 127 I.C* 
817 = 32 L.W. 138=1930 M. 748; 120 I.C. 163 
— 31 P.L.R. 482; 1936 L. 746; but there b no 

implied covenant that the vendor shall put the 
vendee in possession. 94 I.C. 302 = 1926 M. 495 
= 1926 M.W.N* 209. The mere passing of a 
decree for possession in favour of a third party 
would not constitute a cause of action for com- 
pensation for breach of the convenant of title, 
and the cause of action accrues only on dispos- 
.sossion in execution of the decree. 1936 O. W.N. 
143SB1936 Oudh 141. When the sale fails on 
account of want of title, sale price must be 
returned. 1923 L. 590. 1.3 1 .G. 803= 14 O-C. 

343. Caveat emptor never applies to currency 
coins. 89 I.G. 2591=926 S. 17. But the doct- 
rine of caveat emp'or may apply when the seller 
does not in express terms guarantee title.^ 65 
I.C. 734. Buyer having notice of facts indi- 
cating want of title of vendor does not mean 
that he covenants against benefit under this sub- 
section. 40 M. 338 = 32 M.L.J. 180 (F.B.). 
The contract to the contrai-y must be in unam- 
biguous ternw. 39 M.L.J. 449=60 I.G. 235; 22 
Lrw. 704=29 M.L.J. 668. It cannot be oral 
because such an agreement would be inadmis- 
sible in evidence under S. 92 of the Evi. Act. 
52 A. 604=124 I.G. 185=1930 A. 77 ** Noti^ 
of defect in title will enable the vendee to such 
rights only as his vendor had. 40 B. 498 — 37 
I.C. 360. Notice or knowledge of defect m or 
want'of title will not bar right to refund of pro- 
portionate price paid, unless there is a clear 

contract to the contrary* 80 JjrJV 

T ^^0*20 I.C. 747: 45 I.C. 669. The right 

to tompensation or refund applies only 

of complete sale. 27 LG. 889=2 L.W. 155 * In 

the case of a continuing breach, the cause of 
action arises ^vhen the title is finally declared fo 
be in some person other than vendor. 47 I.G. 
024 = 35 M.L.J. 124 - see 21 I.C. 740 =* 

L.W. 1 10. When the vendee is dispossessed, cause 
of action arises on the date of dispossession. 
1921 M.W.N. 634. The benefit of this sub- 
section is available even where the transferee 
compromises with the claimant. 35 A. 168= 
18 I.G. 52. Measure of damages is the price of 
land to which title was lost as on the date of 
eviction and not on the date of sale. 58 I.C. 
757=1 L. 380 ; 44 M. 167 = 39 M.L.J. 706 ; 52 
A. 704=1930 A. 771 ; 120 I.G. 163 = 31 P.L.R. 
482 ; 130 I.G 88=1931 N. 14; 41 L.W. 728= 
68 M.L.J. 588. See also 1936 O.W.N. 143= 
1936 O. 141. And such damages include the 
value of improvements made by vendee. ^ 13® 
I.C. 88=1931 N. 14. Measure of damages is the 
difference between the market value of the pro- 
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Provided that, (a) where the seller retains any part of the property com- 
prised in such documents, he is entitled to retain them all, and (b) where the whole 
of such property is sold to different buyers, the buyer of the lot of greatest value 
is entitled to such documents. But in case (a) the seller, and in case (/») the buyer 
of the lot of greatest value, is bound, upon every reasonable request by the buyer, 
or by any of the other buyers, as the case may be, and at the cost of the person 
making the request, to produce the said documents and furnish such true copies 
thereof or extracts therefrom as he may require ; and in the meantime, the seller, 
or the buyer of the lot of greatest value, as the case may be, shall keep the said 
documents safe, uncancelled and undefaced, unless prevented from so doing by fire 
or other inevitable accident. 

( 4 ) The seller is entitled — 

(а) to the rents and profits of the properly till the ownership thereof passes 
to the buyer ; 

( б ) where the ownership of the property has passed to the buyer before 
payment of the whole of the purchase-money, to a charge upon the property in 
the hands of the buyer, [any transferee without consideration or any transferee 
with notice of the non-payment] for the amount of the purchase-money, or any 
part thereof remaining unpaid, and for interest on such amount or part [from the 
date on which possession has been delivered.] ^ 


LEG. REF. 

* Inserted by Act XX of 1939, S. 17. 

NOTES. 

perty on the date of eviction and the price 
originally paid. 1929 L. 416 ; 19 S.L.R. 337 = 
101 I.C. 704^1927 S. 120. If the purchaser 
free of all incumbrances had to pay off mort- 
gages those moneys are recoverable from the 
transferor. 42 M.L.J. 444=26 C.W.N. 514 = 
1922 P.C. 176 (P.C.) ; 41 C.L.J. 571—52 C. 
914. As to covenant to indemnity for expenses 
incurred in defending title, see 43 M. 098-= 39 M. 
L.J. 316. Where there is a stipulation as to the 
payment of damages on given contingency it Is 
not open to the vendee to receive further 
damages by way of compensation for the costs 
of litigation incurred in protecting title against 
a third person. 132 I.C. 892=1931 .-\.L.J. 97. 
Implied warranty ^ title. — Right of vendee to 
recover damages. See 1932 A. L.J. 598=1932 
A. 553. Declaratory decree in suit by .sons 
that sale by Hindu father is for necessity only 
in part — \''cndcc*s right to sue for damages — 
Cause of action — When arises. 1935 L. 70. .As 
to limitation for a suit for damages for breach of 
an implied covenant of title, sec 52 A. 604 =1930 
A. 771 ; 14 N.L.J. 125 (F.B.) ; 68 M.I...J. 588. 

Sec. 55 , Cl- ( 3 ). — As to the documents of 
title to be delivered to buyer, see x i B. 485 ; 15 

657. l.and forming a block — Sale in different 
parcels to different persons — Covenant to 
produce title-deeds when called upon — Sale of 
remaining plot comprising largest area — Right 
to title-clced-v — Covenants in prior sale-deeds to 
produce — If bar — h>uty of purchaser to indem- 
nify vendor. 42 Bom. L. R. 1024=1. L, R. 
(191O 55 =' 94 » B. 4O. A deed of 

mortgage under which the mortgagee c.Kerciscs 
a power of sale Is clearly a document of title, 
and must be surrendered to purchaser of the 
property. 1939 M. 774 = (' 939 ) 2 M.L.J. 434. 

Sec. 55 , Cl. ( 4 ). — Applicability of English 
Common Law Rules, see 1926 M. 55 ; 44 C. 
542 (P.C.). Where a portion of the purchase- 


money is left with the vendee for payment to a 
creditor who remitted a portion of the debt, the 
vendor could recover it from the vendee. 18 
I.C. 503^ (A). The unpaid vendor’s lien is an 
interest in immovable property and an instru- 
ment assigning such a right, when the property 
is worth more than Rs. 100 in value, is com- 
pulsorily registerable under S. 17, Registration 
Act. 142 I.C. 730 = '933 M. 181 ; 152 I.C. 
375—10 L.W. 481 = 1934 M. 615. The vendor’s 
hen IS not cxtingui.shed by the vendee's under- 
taking to pay the vendor's creditors. 54 M.L.J. 
'09=108 I.C. 291. See alfo 39 M. 997 = 31 
M.L.J. 530 (F.B.). (overruling) 33 M. 446 and 
2' M.L.J. 359 : 18 I.C. 503 ; 43 A. 314 = 60 
I.C. 933. See contra 33 I.C. 527. 

Sub-cl. (bh — The principle of equity that a 
purchaser of immovable property has a lien on 
the properly purchased is recognised in S. 55 
(4) (^) B O.W.N. 1313. But the principle 
does not apply to an exchange. 16 I.C. 109 = 
1912 M.W.N. 535 ; nor to a lease. 48 M. 821 = 
4-9 M.L.J. 313. A mortgagee decree-holder 
purch^ed the entire mortgaged property in 
•xecution of his decree and before the formal 
onfirmation of the .sale in his favour, agreed to 
ransfer a portion of the mortgaged property to 
the mortgagor for a certain sum. In pursuance 
of the agreement, a compromise petition was 
presented to the Court and the Court confir- 
med the sale, in r»*spect of the mortgaged pro- 
perty excepting the portion which was the 
'‘“^cct-mattei of the transfer. The judgment- 
debtor failing to pay the amount executed a 
•Simple mortgage in respect of the property in 
lavour of the decree-holder. The tlccree-holder 
biought a suit on the mortgage to recover the 
money by sale of the mortgaged property. The 
lower appellate Court held that the transaction 
could not operate as a mortgage as the deed 
had not been attested. Held, tiiat the transac- 
tion in respect of the transfer of the portion of 
the mortgaged property, although it could not 
operate as a mortgage, constituted a sale and 
that under S. 55 (4) ( 5 ) the mortgagee decree- 


5116 


The Civil Court Manual (Imperial Acts). 


[S. 55 


(5) The buyer is bound — 

\a) to disclose to the seller any fact as to the nature or extent of the seller’s 
interest in the property of which the buyer is aware but of which he has reason 
to believe that the seller is not aware, and which, materially increases the value 
of such interest ; 


NOTES. 

holder was entitled to a charge upon the pro- 
perty transferred in the hands of the mortgagor 
judgment-debtor for the amount of the purchase- 
money and for interest thereon. The charge 
could be enforced by sale of the property 
under S. 100, T. P. Act, and under O. 34, 
R. 15, G. P. Code, as in the case of a simple 
mortgage. 63 I. A. 304 = 59 M. 910=1936 P. 
G. 204=71 M.L.J. 347 (P.C.) Where the 
vendee of the equity of redemption who retains 
part of the consideration for paying oflf the 
mortgage gets a reduction of the interest under 
the Agr. Rel. Act and discharges the mortgage, 
the vendor has a right to recover the difference 
between the amount paid and that agreed lo 
the paid, as it is unpaid purchase-money. I.L.R. 
1940 A. 340=1940 A.L.J. 203=1940 A. 35T. 
An agreement to receive purchase-money by 
instalments does not imply abandonment of 
lien. 43 A. 544=63 I.G. 495 ; whether execu- 
tion of a pro-note implies abandonment of lien 
is a question of fact regarding the intention of 
the parties. 84 I.C. 949 — 47 M.L.J. 737 ; 21 
M.L.J. 849=11 I.C. 890 ; 44 I.C. 523 = 35 M. 
M.L.J. 304. See also 18 I.C. 81 = 1913 M.W.N. 
826; 107 I.C. 302=1928 M. 486. Where the 
consideration for a sale is a sum of money, and 
for a portion of such consideration the vendee 
executes a promissory note in favour of the 
vendor, the vendor can, in the absence of 
anything to show that the statutary charge has 
been abandoned, enforce the statutory charge 
for the amount covered by the promissory note 
and remaining unpaid. 1939 M. 590=(i939) * 
M.L.J. 344. Promissory note for purchase- 
money executed by vendee in favour of third 
party as benamidar for vendor — Effect. See 
M.L.J. 856=50 M. 548=108 I.C. 291 ; 35 M. 

L. j. 304 = 44 i-G- 523 ; 9 1032 ; (* 9 ^. 

2 M.L.J. 827. See also ^3 Bom.L.R. 1014, 
1941 L. 10 ; (1942) I M.L.J. 603. An assigr^ 

ment of the vcndor*s lien 44 ^- 5/3 

44 LA. 30=32 M.L.J. 206 (P.C.). See also 42 
0.489=19 C.W.N. 899; 103. LC. 690=1927 
N • also by Court auction-purchaser ot 

vendor’s ’interests. 1936 M.W.N. 926= 1937 M. 
92. The lien can be exercised against 

a transferee without notice. 38 A. 254— 
35 I.C. 284; 25 T.G. 939; 25 I.C. 208: 

but not against a transferee for vai le without 
notice. 3 O.W.N. 25. See also 38 A. 254 I 
Qt I C. 917=1926 O. 81 = 1 Luck. 7; *937 

M. 92; 4* ^.L.R. 377 = *939 L. 273. 

Where under a sale-deed the bulk of the consi- 
deration is retained with the vendee for being 
oaid to certain holders of decrees against the 
vendor it cannot be said that the statutory 
charge in respect of the vendor’s lien for unmud 
purchase money is given up. The 
lUat the vendor asks die vendee sometime alter 
the sale-deed not to pay the amount due to one 

of the creditors does^ to 

intends to give up or waive the right given to 

him by the statute in the shape of a charge 


on the property for unpaid purchase-money. Th© 
charge is an interest in property and is saleable- 
Where the holder of one of the decrees, who, 
is not paid by the vendee brings the property 
to sale in execution of the decree against the 
vendor, it is the charge for unpaid purchase- 
money which the vendor had in the property 
after the private sale by him that passes to the 
purchaser of the property at the execution sale, 
and from him to a subsequent purchaser from 
him. Such a purchaser is entitled to enforce 
the charge against the original vendee. 193 ® 
M. 457=(i938) i M.L.J. 316. The statutory 
lien does not cease to exist but continues, so 
long as there is no novatio or a direct under- 
taking between the vendee and the mortgagee 
for the payment to the latter of the money 
retained in the vendee’s hands. WTiere there 
i.s no privity between the vendee and the 
creditor wlio is to be paid off. the money 
remains in fact money at the disposition of the 
vendor who can countermand the instructions 
given to the vendee as to the disposal of that 
fund. 1939 M 876= (1939) 2 M.L.J. 493 - 

A mortgagee purchasing the property i^in 
mortgagor, knowing that the mor^agor had 
not paid his vendor the purchase price in full 
is entitled lo decree possession only on payment 
of the balance of the purchase price due by 
his mortgagor to the vendor. The mortgagor’s 
vendor should not be asked to file a separate 
suit for declaration of his Hen. 147 I.C. 742 = 
1933 R. 40 *- See also I.L.R. (i 939 ) Nag. 636 
= 1939 N-L.J. 252= 1939 Nag. 210. A Burmese 
Buddhist husband purchased some property in 
his own name. He paid part of the considera- 
tion out of cash belonging jointly to himself and 
his wife, and for the balance executed a 
registered mortgage of the property which he 
had just purchased. In a suit on the mc^t- 
gaee without making wife a party a decree tor 
sale wa-s passed. The wife then brought a suit 
for declaration that the mortgage decree 
not binding on her .share. /frW that vrA a 

interest was subject to the mortgage as it 
executed for the balance of the purchase price. 
But as the wife was not made a party to the 
mortgage suit the decree passed thereon was 
inopirative as against the share of the wife m 
the mortgage property. 153 I*C. 1026 — *934 
R iSl (2) Where the sale of land is to three 
Dcrsons in certain shares, the vendor has a lien 
on the land for the unpaid purchase-money 
against all and is not concerned with the pro- 
portion paid by the various co-sharers, 150 I. 
C. 725=1934 L. 348. It will take effect as 
against a purchaser at a Court auction sale. 

8 O.W.N. 1313. The section prior to amend- 
ment of 1929 did not in terms give the vendor 
a charge on the property in the hands of any 
one but the buyer. But still the vendor can 
always follow the property in the hand< of a 
transferee who had notice of the non-payment 
of the purchase-money. The amendment of 
1929 merely gave effect to this principle. 9 R- 
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{b) to pay or tender, at the time and place of completing the sale, the 
purchase-money to the-'Seller or such person as lie directs : provided, that, where 
the property is sold free from incumbrances, (he buyer may retain, out of the 
purchase-money, the amouiK of any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so retained to the persons entitled thereto ; 

(c) where the ownerslnp of tlic property has passed to the buyer, to bear 
any loss arising from the destruction, injury, or decrease in value of the property 
not caused by the sellci ; 

{d) where the ownership of the property has passed to the buyer, as between 
himself and the seller, to pay all public charges and rent \\'hich may become payable 
m respect ol the pi'opei ty, the principal moneys due on any incumbi ances subject 
to which the property is sold, and the interest thereon afterwards accruing due. 


NOTES. 

56=1931 R. 139. As to vendor's tight to interest 
on unpaid purchase-monejy, see 24 L.W. 257=1926 
M. 1031. The unpaid vendor is not entitled to 
a statutory charge for interest. 31 S.L.R. 150 
— *937 S. 198. Interest on the sale price is to be 
calculated only from tiie date of delivery of 
possession. 43 B. 181=36 M.h.J. i (P.C.) ; 6 

L. W. 233 = 42 I.C. 509 ; 46 B. i95*s=64 I.C. 

492=1922 B. 186; 121 I.C. 641 (11 = 1930 X. 
32. fl/jo 35 M. 625 = 21 M.L.J. 236. Pur- 

chase price left with vc-ndee for payment to 
vendor’s clecrcc-holdcrs — Default by vendee — 
Vendor’s right to interest at one per cent, per 
mensem. 165 I.C. 352=1936 .A.L.J. 1081. 

Where enjoyment of property is not entirely 
t'-ansferred to buyer, interest is not payable. 48 

M. L.J. 72i = 1925 M- 660. As to tlie clfect of a 
direction to pay purchase-money to tliiid 
person. J/'C 39 M. 997=31 M.L.J. 530=37 LC. 
429 (F.B.). Hence where there was an agree- 
ment to transfer certain cHy work.s to another 
company, the consideration for which was partly 
in cash, partly in promise to employ the trans- 
feror at a certain rate, and partly for the 
allotment of shares to the transferor and the 
company went into liquidation before the con- 
ditions were carried out, the transferor <-ould not 
claim a charge against the assets of the company 
under .S. 55. Ilis remedy is by action against 
the company for breach of contracts. 1939 
Rang. 46. 

Default of \'ENDif. to ni-cn.\KCi; un- 
CUMDRANcts — R emedy of \tnuok. — Held, on 
the facts that the vendor was entitled 
to a decree for refund of the whole on the 
amount left in the hands of th vendee together 
with interest at the rate running on the mort- 
gage debts. lie was however not entitled to 
any decree for damages without proving the 
extent o’ the damages actually incurred. 'I'he 
vendor could compel the vendee to pay the 
amount in order to release the t endor’s other 
propcrtie.s from liability even thougli he iniglit 
not yet have suflcrcd actual loss. 5G A. 766 = 
1934 A. L.J. 318—1934 .X. 40G (F.B.). L.’nder- 
taking by vendor to discharge encumbrance 
immediately — Default — V'endcc can retain part 
of purchase-money. > 94 ^ M.W.N. 353 --(1942) 

1 \I.L J. 603. V'endee defaulting to pay debts 
of vendor out of consideration U l'l wiiii him — 
Right to enforce statutory charg<* is negatived 
by absence of pecuniary Less. typ-’ .\.L.\V. 

3 * 7 - 

PRE-iMpno.N Suit. — The covenant in a sale 


deed only provided that, if the vendees were 
dispossessed, the vendor would be liable to 
refund the whole of the purchase-money. The 
vendees being dispossessed in pursuance of a 
decree in a pie-emption suit by the vendor 
against vendees for the balance of purchase- 
money, the A-endees sought to set-off the 
expenses incurred by them in contesting the 
pre-emption suit against the unpaid purchase- 
price. Held, the covenant was merely intended 
to co'cr defect of title and that it did not cover 
any loss resulcini; from the prc-eniption suit* 
*933 L. 522= 146 I.C. 120. 

cb ( 5 ) (a). — Omission to make the 
disclosure required by this section would 
amount to fraud on tlic part of the buyer. As 
to setting aside sale under this sub-section, see 
5 B. 450 - 

Sec. 55, cl. (b). — Where the transaction of 
sale IS completed there is a personal remedy 
against the vendee apart from the statutory 
hen. 52 A. 901 = 130 I.C. 198=1931 A. 99; 
35 M.LJ. 692 = 49 I.C. 313; 9 A. L.J. 534 = 
14 I.C. 244 = 34 429- See oho 5 M.L.T. 

247~4 I-O. 1121. In such a case the plaintifi 
is damnified because interc.st was mounting 
upon his debts and he has ii valid cause oV 
action to sue f<»r recovery <>f money. 131 1, 

C. 686 (2)’^i93i 419. \Vhere the conside- 

ration for sale is left in the hands of a pur- 
chaser lor payment to a prior mortgagee, the 
purchaser is not bound to redeem the mort- 
gage if the amount due under it is in excess of 
tliat deposited with him. to A. L.J, 480=15 I.C 
854, Vendee charged with dischaiged part of 
encumbrance can deny liability to discharge 
on (ground ol vendor not paying off balance. 

55 L.W . 4o3 = (i942) 2 M.L.J. 94. Agree- 
ment for sale -Specific pcrforniamc — Direction 
lor execution of sale deed — Payment of unpaid 

purchase.money to mortg.agec— Failure— Liabi- 
hiy of vendee. 1932 A.L.J. 556=1932 A. 454. 

Limitation for cnloiceincnt of liability itiidei 
thisf'inusr* 15 P. 7-33, 

Sub cl. (d). — A vendee subject to a mort- 
gage can contest Its legality. 21 I.C. 79=18 
354 - Sole subject to eucuvibrouce — KfTect 

oi encumbrance proving invalid. See \ 

-- 19 M.L.J. 602 .= 36 T.A. 203 (P.C.). The law 
cioes iK.l require the purchaser of properly sub- 
ject to a mortgage to give notice of his purchase 
to the mortgagee. ig O.C. 12 = 34 LC. 266. 
Purchaser has to satisfy i|,e encumbrance 
even though It IS not disclosed in the sale: 30 



5118 


The Civil Court Manual (Imperial Acts). 


[S. 56 


(6) The buyer is entitled — 

{a) where the ownership of the property has passed to him, to the bene- 
fit of any improvement in, or increase in value of, the property, and to the rents 
and profits thereof ; 

{b) unless he has improperly declined to accept delivery of the property, 
to a charge on the property, as against the seller and all persons claiming under 
him, *] to the extent of the seller’s interest in the property, for the amount 

of any purchase-money properly paid by the buyer in anticipation of the delivery 
and for interest on such amount ; and, when he properly declines to accept the 
delivery, also for the earnest (if any) and for the costs (if any) awarded to him 
of a suit to compel specific performance of the contract, or to obtain a decree for 
its rescission. 

An omission to make such disclosures as are mentioned in this section, 
paragraph (i), clause (a), and paragraph (5), clause (<z), is fraudulent. 

^[56. If the owner of two or more properties mortgages them to one person 


LEG. REF. 

•‘The words notice of the payment'* were 

omitted by Act XX of 1929, S. 17. 

^Substituted by Act XX of 1929. The 
amendment has no retrospective operation. 


NOTES 

I.G. 238; but he can recover the same from the 
vendor. See 1925 A. 704 cl. (i) (5)). 

Sec. 55 , Cl. (6) (a). — A person who pur- 
chases the assets including a mortgage right, at 
a sale by the Official Receiver, but does not get 
a registered deed of sale is not entitled to main- 
tain a suit on the mortgage as against the origi- 
nal mortgagor merely on the strength of his pur- 
chase and paynxent of the sale price. Though 
he would get a charge or lien in his favotir 
under S. 55 (6) , the charge would attach to all 
the items purchased by him and he would not 
be entitled to throw the whole burden on one^ 
the items covered by the charge. 48 L.W. 766 
= 1939 Mad. i65=(i939) i M.L.J. 582 The 
right to growing crops passes by the sale oi tne 
land, in the absence of an express provision to 
the contrary, and in the case of a Court-saie, 
the right to possession of the crops accrues 

.Tna. 

ci.%°) (b)-— The principle S. 55 
(6) (^) being a general rule of English law 

applies in the Punjab, as being in accordan^ 
with iustice, equity and good conscience. 43 P. 
LR 656=1941 Lah. 407 (F.B.). A charge 
under S. 55 (6) {^) has the same force as one by 
act of parties. VS^here a guardian agrees to sell 
minor’s property for a binding purpose ana 
receives an advance, to that extent the minor s 
estate becomes charged. *939 N.L.J. 260= 1939 
Nag. 209. The lien can be exccluded only ^ 
a comract to the contrary. I.C. 444^ 

1937 Mad. 714= (1937) 2 M.L.J. 922. The 
lien commences as soon as any part ot the pur 
chase money has been paid. 33 I.C. *21, 10 

N.L.R. 19 = 39 bC. 50. See also 30 Bom.L.K. 923 
^1028 B. 328. Such a charge is not subject to 
the provisions of S. too, and is operative not 
only against the seller, but also against all persons 
claiming under the seller irrespective oi noti^. 
I.L.R. 1937 B. 140= 167 I.C. 804=38 Bom.L.R. 
1200=1937 8. *42. When earnest money is 


Rs. 100 or upwards, an agreement to sell 
becomes compulsory registrable. 98 I.C. 890. 
See also 31 C.W.N. 125 (P.C.). [But see now 
the amendment of S. 17, Reg. Act, by Act II 
of 1927 according to which such an agreement 
is not compulsorily registrable.] Though the 
sale may be invalid for want of registration the 
vendee in possession has a lien for the money 
paid.* 24 I.C. 57=7 L.B.R. 262; or when the 
seller has failed to perform his part of the ^n- 
tract. 25 Bom.L.R. 1144=1924 B. 282. The 
question whether a purchaser by part-payment 
can obtain a charge on the property depends on 
whether the default in completing the contract 
was committed by him or the vendor and that 
is a question of fact in each case. 54 M. 708= 
131 I.C. 487. See also 1938 Rang. 367. S. 55, 
(6), cl. (*) applies to the case of the sale havmg 
fallen through and the purchaser consequently 
acquiring a right to refund of his money. 8 
M.L.T. 361=8 I.C. 144. See also 1938 Rang. 
367; 1937 Pesh. 8. Contract of sale cancelled 
and purchaser allowed to remain in possession 
till repayment of purchase price paid by him — 
Suit by subsequent transferee from seller for pos- 
session — Purchaser under cancelled sale allying 
novation but not proving it — No question of 
statutory charge under S. 55 (6) (i) raised m tri^ 
Court — Appellate Court, cannot entertain such 
question — Purchaser’s possession, not suracicnt 

notice. 54 L.W. 237 = 48 G*'Y*^,* 87 =** 94 * P* 
C. 47 (P.C.). If a sale is wholly invalid the 

vendee has no charge upon the _ 

purchase-money paid by him. o M.L. i. 404 — 

8 I.C. io8g. ^ , ... 

Sec. 56 : Scope.— S. 56 has no application 
to a case of an auction sale. 5* 606=116 I.C. 

297; 43 P-L.R. 321 = 1940 Lah. 291: 15 C.W.N. 
QQ_y I.C. 4: 41 0.418=25 I.G. 118; the rule 
in this section has been applied to execution sale 
5 M. 385; 7 A. 711; 43 A. 589. But see 1929 
A. 309. Section applies only between purchaser 
and original mortgagor and not between one 
purchaser and another. 42 A. 336; 31 C. 95; 
130 I.C. 817=1931 N. 91. Section (as amen- 
ded in 1929) is exhaustive and the right of 
marshalling in equity and in law, is co-exten- 
sive, there is no justification to extend the l^al 
right of marshalling by relying on the^ provisions 
of O. 34, Rr 4 and 5, in a way which cannot 
be justified by any well-established principles. 
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Marshalling by subsequent then sells one or more of the properties to another 

purchaser. peison, the buyer is, in the absence of a contract to 

. ^ j contrary, entitled to have the mortgage-debt 

saushed out of the property or properties not sold to him, so far as the same will 
extend, but not so as to prejudice the rights of the mortgagee or persons claiming 

under him or of any other person who has for consideration acquired an interest 
in any of the properties.] 


57 


P on by Court for in- 
cumbrance and sale freed 
therefrom. 


Discharge of Incumbrances on sale , 

(a) Where immovable property subject to incumbrance, whether im- 
mediately payable or not, is sold by the Court, or 
in execution of a decree, or out of Court, the Court 
may, if it thinks fit, on the application of any party to 
the sale, direct or allow payment into Court, 

(i) in the case of an annual or monthly sum charged on the property, or 

of a capital sum charged on a determinable interest in the property of such 

amount as, when invested in securities of the Central Government, the Court 
considers will be sufficient, by means of the interest thereof, to keep down or otherwise 
provide for that charge, and 


NOTES. 

52 L-VV. 120=1940 Mad. 776 =(i94o) 2 M.L. 
J. 27. There cannot be any preferential right 
to reserve mortgaged property from sale between 
two persons who are both auction-purchasers 
of the mortgagors’ »-ights in different portions of 
the mortgaged property. 1930 A. 6U4. A mort- 
gagee who has obtained a foreclosure decree 
would be entitled lo the benefit of this section, 
just as a purchaser. 41 C. 418. Where a 
property is mortgaged and a portion of the 
same is aftei'wards assigned to a third party 
free of incumbrances, the assignee cannot be 
asked to ci'ntributc towards the mortgage debt 
in respect of his portion of the mortgag« d pro- 
perty. 78 I.C. 52=1924 M. 7.J9- See also 41 
C. 418. 

Application. — 7 A. 71 1; 42 338=59 I.C. 

67; 19A.L.J. 584 = 63 I.C. 209 = 43 -A. 589; 18 
A.L.J. 287. It was held under the old section 
that it did not apply as between the mortgagee 
of the seller and the buyer. 35 B. 39">=ii I. 
C. 989. The principle of the section does not 
apply to leases. 30 C.W.N. 183 = 94 I.C. 786=^ 
1926 C. 525. S. 56 applies to charges. 1G7 I. 
C. 962=1937 O.L.R. 188=1937 O.W.N. 438 
= 1937 O. 301. But xre I.L.R. 1936 N. 22 = 
165 I.C. 550=1936 N. 125. VV’hcre a survey 
number when it became liable for the recovery 
of a Land Improvement Loan advance upon it, 
was a single property and not capable of des- 
cription as two or more properties, and later on 
a portion of it is sold, this docs not make the 
property two or more properties at the lime the 
liable or charge under .S. 7 (1) (c) of the Eand 
Improvement Loans Act was created. To sucli 
a case S. 56 of the 'I'ransfcr of Property Act 
has no application. *939 NM..J. 235. Prior 
mortgage debts, unless they are agreed to be 
paid by the vendee, are to be paid only by the 
vendor. 21 O.C. 360=49 I.C. .j.oB. I'hc 
section docs not apply where the purchase is 
subject to the prior encumbrance. 0 Pat.L.T. 
393=1925 P. 484. “Contract to the rontarry,” 
see 24 A.L.J. 527 = 95 I.C. 343=1926 .\. 415. 
Where a portion of the property was sold free 
of encumbrances and, the remaining item was 


subsequently sold the later vendee was directed 
to pay oft the subsisting mortgage debt, the sub- 
sequent purchaser is liable to pay off the entire 
mortgage debt and the first purchaser is entitled 
to rely on the rules as to marshalling. 8 P. 

— *9-'9P- 664. See asso 1925 M. 124. S. 55 
applies only to cases where the party claiming 
marshalling is a purchaser and the party against 
whom It IS claimed is the original mortgagor. 
Where a prior mortgagee has acquired the 
equity of redemption in proceedings to which 
the puisne mortgagee is not a party, the puime 
mortgagee is not thereby necessarily deprived of 
his ordinary ri^ht of bringing the mortgagee 

property to sale subject to the first mortgage. « 
S.L.R. 257=28 I.C. 49. t. 6 ♦ W 

Secs. 56 . 81 and 82 : Scopii.—The right to 
contribution is controlled by the right of mar- 
s^hallmg « shown by Ss. 56 and 81. T. P. Act. 
69 M.L.J. 303 Ss. 58 and 81 of the Act do not 
apply to .N -W.F. Provance but their principles 
are applicable as principles of equity, justice and 
good conscience. A firo ra a share should be 
recovered from the property which has been 
proceeded against if the mortgagee has released 
another property which was also liable for the 
security. 195 I.C. 322=1941 Pesh. 49. 

Sec. 57 .— S. 57 applies only when the pav- 
ment is made either before the sale is complete 
or as part of the sale transaction. The section 
(taken almost verbatim from the English Con- 
veyancing Act of i88r) is seldom mfdf use of 
in India. .An application under the section 
before a final decree m a mortgage suit is passed 

L A.M.L.J. 58. In a mort- 

gage suit the Court can pass by consent a com- 
bination of several decrees In favour ofdirfcrent 
mortgagees, determining the order in which 

* if paid and incorporating ordei-s 

which the Coiyt would be amply justified in 
making under S. 57. 58 C. 59H. Where an auc- 
tion-purchaser m execution of decree for a main 
tenance charge purchased a house specifically 
subject to the charge that is. without adopting 
the appropriate procedure untlor S. he 
not claim to hold the property free from charge 
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(2) in any other case of a capital sum charged on the property — of the 
amount sufficient to meet the incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court such additional amount 
as the Court considers will be sufficient to meet the contingency of further costs, 
expenses and interest, and any other contingency except depreciation of invest- 
ments not exceeding one-tehth part of the original amount to be paid in, unless 
the Court for special reasons (which it shall record) thinks 6t to require a larger 

additional amount. ^ ^ . «. • 

(b) Thereupon the Court may, if it thinks fit, and after notice to the in- 
cumbrancer, unless the Court, for reasons to be recorded in writing, thii^s ht, 
to dispense \vith such notice, declare the property to be freed from the incumbrance, 
and make any order for conveyance, or vesting order, proper for giving effect to 
the sale, and give directions for the retention and investment of the money in 

After notice served on the person interested in or entitled to ffie money 
or fund in Court, the Court may direct payment or transfer thereof to the persons 
entitled to receive or give a discharge for the same and generally may give 
directions respecting the application or distribution of the capital or income 

thereob^^ An appeal shall lie from any declaration, order or direction undei 

this section as if the same were a decree. . ^ • r 

(e) In this section “Court” means (i) a High Court m the eternise of 

its ordinary or extraordinary original civil jurisdiction, (2) the Court ^ 

Judge vvithhi the local limits of whose jurisdiction the property 

IS situate any other Court which the Provincial Government) may, from ti 

to dme, by notifiLtion in the Official Gazette, declare to be competent to exercise 

the jurisdiction conferred by this section. 

CHAPTER IV. 

Or Mortgages of Immovable Property and Charges. 

^ , , . * ;« the transfer of an interest in specific immovable pro- 

58. {a) A moitga^ perty for the purpose of securing the payment of money 

“Mortgage” “Mortgagor ” advanced or to be advanced by way of loan, an existing 

“ mortgage- future debt, or the performance of engagement 

“ mortgage- give rise to a pecuniary liability. 


“ mortgagee 
money ” and 
deed ” defined. 


NOTES. . 

That house could, be sold again to realise the 
same charge, as the charge rvas not wiped out. 

' ‘"lec ‘^58’fa)^Th'e difini'tion of a “mortgage- 
de?l” in th'e’stamp Act is very wide and more 

TaSTe^’a's fSe'd' in^ci' fa?, 

= 1917 M.W.N. 794 - Where a 

on enterting into the partnership redeenied a 
moi tgLge and kept with him the title-deeds, 
but the^e was no entry in the 

to the creation of a mortgage from that date, 
the transaction must be treated as merely an 
advance by one partner and not a 
45 M.L.J. 776=1 R. 545=1923 P.C. 87 
A mortgage can be created by a decree. 56 

PR 10^8^=46 I.C. 440. See also > 4 

A* hypothecation to secure a contingent liability 
is a ^mortgage. 1925 P- 288. A ‘WPO‘^ccation 
of movables without possession, 

pro^?ded for either in the Contract Act the 

T P Act, is nevertheless a valid transaction 

and enforceable at law. lO Mys.L.J. 
charge is not exactly identical with a mortgage. 


and although a similar remedy is available a 
suit for the enforcement of a charge Is not neces- 
sarily the same as a suit for sale on the^ basis of 
a mortgage. One obvious distinction is that a 
mortgage is for a fixed term whereas a charge 
may be in perpetuity. In the case of a mort- 
gage it can be ultimately redeemed, whereas a 
charge in perpetuity cannot be redeemed at all. 
There is therefore no question of redeeming a 
charge but only paying up the arrears of the 
amount charged and preventing the sale of the 
property in execution of decree. 147 I.C. 302 
= *933 A. 934. See also 42 C. 625=19 C.W. 
N. 37. {See also S. 100). A mortgage is a 
transfer of an interest in property: in a charge, 
the per.son in whose favour the charge exists is 
only entitled to have his claim satisfied out of 
the particular property. There is no transfer 
of any interest as such. See 35 C. 834 ; i P. 
387 ;• 26 I.C. 601 ; 4 P.L.T. 6=1922 P. 529 : 
9 I.C. 828 ; 1922 P. 36 ; 42 A. 158 = 38 M.L. 
J. 302 = 55 I.C. 550 (P.G.). There can be no 
mortgage of profits that would accrue from 
immovable property from year to year because 
such profits are not an interest in the immovable 
property. Such profits also cannot be pledged 
as pledge can be of movable property or goods 
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The transferor is called a mortgagor, the transferee a niortffaRee 
principal money and interest of which payment is secured foi 
called the mortgage-money, and the instrument (if any) by 
is effected is called a mortgage-deed. 


_ , ihe 

the time being are 
which the transfer 


NOTES. 

and such profits are neither movable property 
nor goods. 41 P.L.R. 239=1939 L.ah. 15. As 
to creation of equitable charge on an insurance 
policy, see B. 190 = 24 M.L.J. 60 (P.C.b See 
a/jo 44 I.C. 734 ; 14 L.W. 99 = 661.0. 551 (q): 
51 I.C. 963 = 36 M.I.. J. 618 ; 38 I.C. 813 ; 26 
I.C. 601; 60 I.C:. bit; t8 I.C. 461 (Oudhy 
Writing is essential to the creation of an equit- 
able charge over moneys due under an insurance 
policy. 37 B. 198 = 24 M.L.J. 60 (P.O.). Secu- 
rity bond executed to Court by defendants 
over some properly to account for mesne profits 
creates only charge. 42 A. 158 = 38 M.L.J. 302 
(P.C.); 29 I.C. 605: 1 936 Rang. 303. A Koolchtt 

deed executed by stake-holder falls within defini- 
tion of a mortgage. 103 I.C. 814= 1927 M. 773 
= 53 M.L.J. 550; (1916) 2 M.W.N. 263 = 38 I.C. 
813. For distinction between a mortgage and 
sale, 1933 L, 155=148 I.C. 234. Distinction 
between lease and mortgage., see 2 P. 217 = 3 I**L. 
T. 797 ; 2 Pat.L.J. 195. iK mortgage of an 
interest under a lease is not an absolute assign- 
ment under the Indian law and does not create 
privily of estate between the lessor and the 
mortgagee and hence the mortgagee is 
not liable by the privity of the estate 
for the burdens of the lease. 66 I..V. 50= I. L. 
R. (1939^ I Cal. 283 = 43 C.W.N. 281=1939 
P.C. I4=(i939) I M.L.J. 544 (P.C;./. mort- 
gage is complete when tlie contract is entered 
into and not when the money is paid. 33 I. 
C. 474=53 P-R. 1916 (F.B.. : 47 I.C^ 563 tM.): 
78 I.C. 457= 1925 F- 2O8 : Go I C. 61 1 12 L. 

W. 674 ; 1 P. 28i»^ 3 Pat.L.’I . 307. Even 

tliough the debt .vccurcd is a future debt, the 
mortgage will have a priority over any inter- 
mediate mortgage subsequently created, though 
at the time the future debt had not come into 
existence. 12 I .. W . G74 -- 60 1 C- 6 1 i ; 1922 I*. 
299. A mortgage is not void or voidable 
because of non-payment of consid<?ratioti. ^ 

M. 20=35 MLJ. 74 *^ • O.C. 112 = 52 I.C. 
91 : 2 Pat.L.J. i 68 = 3 » * C 887 ; 1924 L. 387, 
Neither a foimal transfer of an interest nor the 
express mention of a power of bringing the 
properties to sale is essential for a mortgage. i 
L W 1025^-26 I.C. 27-1. S^e also 16 M.l-.T. .J44 
= 2G I.C. 71 ; 23 M.L.J. 131 - 16 I.C. 209 ; 27 
ML. T- 58=24 I.C. 24. Delivery of possession 
of land as security for money in absence of 
writing or regisualion is not mortgage. 1923 
R. 51.' To all morigaues except where there is 
a right of sal<-, a pers4mal coNcnant to pay is 
implied. 5 N.L J 49 “ 1 8 N. L. R . 1 45 “ * 9^2 N . 
98 ; 1924 N. 97. Where a mortgagor ha\ing 
alreadv mortgaged his lands with possession to 
the inortgag<-c, takes a further advance from 
him in a later year on tlie security of the latul 
already mortgaged, on the .same conditions as 
on the original mortgage, such a transaction 
docs not amount to a new mortgage. 13 L. 
060=1932 L. .^65 (F.B.j. Similarly if the new 
transaction raises the aggregate mortgage- 
money to a figure in excess of the value of the 
land, it will really be a sale, though ostensibly 
given in the foim of a mere advance on the 

C.C.M ,— 641 


security. 13 I.. 660. Transferee of simple 

mortgaged property takes it subject to mortgage 
but is not personally liable to pay mortgage- 
money. In the case of transferee of usufructuary 
mortgaged land it is even so. But if usufruc- 
tuar> mortgagee is dispossessed by such trans- 
feree then transferee is liable to repay the mort- 
gage debt. I. I.C. 23= 1934 P. I. 

Aokeement to cke.m t A MORTGAGE, whether 
amounts in itself to equitable mortgage. See s 
Luck. 299=1927 O. 55. An agreement to 
mortgage cannot constitute a mortgage or charge 
within the meaning of Ss. 58 and lOo 123 I 
9 - 157= >930 P C. 7 t> = 58 M.L.J. 453 (P.C,)! 
.A. mere agreement does not confer a title on a 
usufructuary mortgagee. 38 A. 494 = 43 I.A. 
264 (P.Ci.). But where the mortgagee is put in 
possession on the basis of the agreement, it is 
specifically enforceable and can be set up as 
defence to a suit for redemption. 1930 P 479 
Where the mortgagee knows already that the 
mortgagor is not in possession of the mortga- 
ged properties and that he has only a doubt- 
ful and disputed tide to them, and when in 
spite of such knowledge he takes a mortgage 
the transaction does not amount to a mortgage 
within the definition ofS. 5O. 176 I (' oi-a — 

1938 Cal. 48. ^ ■ 9 ' 3 - 

Spkcihc Immovable Property. — A property 
can be specific so long as it is identifiable 
though jt may not be m existence on the date 
oi the transler. 47 I.C. 563 (M.). Turn of 

worship IS immovable property. 42 C. 45>> = 

-O O.L.J. 183* conOa 39 O, 2^27= 14 C JL 

J-. 369. .Malikhana rights of a superior pro- 
pr^tor in a village 'an be mortgaged. lo N. 
L.K. >85-27 I.C. .f98. Mortgage of future 
crops IS valid and operates as an agrceirient to 

373 ( V). alsi .gjt, Li.,,. 

I5- .1I F.L.R 239. mortgage of a charge 
IS peilcctlv valid m law. 75 I.C. 579 --iq3j 
O. 209. A mere right to specific perforrnanej 
cannot be the subject of a mortgage. -s'* I o 
6g6.- Lndcr the Hindu Law as under the 
English Law a mortgage debt is only treated 
as movable property, the land being consieJer- 
cd « pledge or security for money lent 

31 I.C. 9»3 = 2o C.VV..X. 1.4;.. Where onh a 
part pavmcnl of the consideration is made 
the mortgage is valid to that extent. 50 I C 
43 I.C. 87. ; 25 C.W.N. 94.=66 l.C.‘"694^' Pa^’ 

h-‘ TP 35; 47 I.C. 563 (M.) ; 7 L.W. 
38—43 I.C. 871. A decree for foreclosure 
may be pas^cd in a suit by a mort- 
gage by conditional sale even if full considera- 
tion has not been paid by him. 34. A. a-j-a *- 

‘8 I 9 ' also 10 I.C. 258; 32 I.C. -aj.?- 

29 I.C. 690. But a mortgage is unenforceable 
where there is an absolute failure of consider- 
ation II I C. 4; 1924 L. 38*; 23 I«C. 805. 

Ace aha 42 M. 21)= 35 M.L.J. 740; 2 1 M.L.f. 
3 o«^ 4'I-C. 208. Combinations of different 
kinds of mortgages and creations of mortgages 
other than the four specified ones would be 
dealt with only according to the terms of the 
contract. 43 M. 589=28 M.L.J. 56; 2 Pat 1 
J. 293=39 I.C. 564. 98, ^ 
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(6) Where, without delivering possession of the mortgaged property, the 

mortgagor binds himself personally to pay the mort- 
Simp e mortgage. gage-money and agrees expressly or impliedly, that, 

in the event of his failing to pay according to his contract, the mortgagee shall 
have a right to cause the mortgaged property to be sold and the proceeds of sale 
to be applied, so far as may be necessary, in payment of the mortgage-money, 
the transaction is called a simple mortgage and the mortgagee a simple mortgagee. 


NOTES. 

Mortgage money includes interest along 
with the principal. 119 I C. 439=1929 A. 
41 1; 9 L.B.R. io 6 = 43 I.C. 921. But see 1 
Pat.L.T. 544 = 581.0.216; 1923 M. 71 = 16 L. 
W. 743. See also 113 I.C. 750=>929 A. 77. 

Sec. 58 , Cl. (b): Simple Mortgages. — 
The term ‘mortgage’ includes instruments 
which create no actual transfer of interest or 
confer express power of sale. Such an instru- 
ment may be a simple mortgage. I 9*4 M.VV. 

501=27 M.L.J. 58=24 I.C. 24. Mere omis- 
.sion to use words like ‘mortgage* does not pre- 
vent the transaction from being a mortgage if 
the intention from the dccument as a whole is 
clear. 36 A. 201 = 22 I.C. 973. The intention 
that the property was to be sold in default is 
essential in a simple mortgage. 19 I.C. 658 = 
II A.L.J. 570; 20 r.C. 870. For essentials of a 
a simple mortgage, see 34 A. 446=15 I.C. 435; 
1 1 I.C. 629 = 2! M.L.J. 562; 1929 L. 289; 26 I.C. 
274=1915 M.W.N. 21. It is not necessary for 
a simple mortgage that there should be an ex- 
press provision giving the mortgagees power 01 
sale. Where a mortgage deed contains a per- 
sonal covenant under which the mortgagor 
undertakes to pay the mortgage money on the 
<hie date, the personal covenant carries with it 
bv necessary implicadon a power of ^Ic. 14 « 

I C iiQ7=ii C.W.N. 760=193^ 

I he mere fact that the mortgagee is entitled to 
take possession in default of payment ot the 
princi^kl does not convert an 

into an usufiuctuary mortgage. Where a 

• it be held to carry 

Sf ^ oFs 

ocr A covenant to pay is essential. 24 

^72 = 26 M.L.J- 5 * 4 - ^ V 

-toia M-W.N. 6 i 8 ; 6 L.W. 296 = 33 

^ 1 C 'I4.Q: ocrsonal covenant explained. 

^4Tc^852 ^.9tB M.W.N. 672: > 9*4 M-W.N 
4 ?R- 2a I C. 127. Where there is . othmg m the 
rermsof a mortsage-deed to exclude the person.^I 
1- ot the mortgagor, but on the other hand 

r‘’','‘'emph-iSd ?h2t ’.his liability would sub- 
sist even after the property mortgaged has been 
\\A 5 f the sale-proceeds are lound to be insuffi- 
ii!ut to dischargu Ihe antoun. due as principal 
H interest the transaction is a simple mort- 

uTp L.R. 66o» .940 Lab. 486. also 

possession nr^ifhOostp^^^^^^^^ 

-m'gaged o^^any^otbera_prTO^o^ 


an usufructuary or an anomalous mortg^e 
there is no reason why effect should not be 
given to the agreement. It is open to the mort- 
gagee to sue cither for posses-^ion or for the 
mortgage money. 1941 O.W.N. 1220=1942 
Oudh 172. A simple mortgagee has merely 
the right to sue upon the personal covenant^ or 
to bring the property to sale; he cannot satisfy 
his claim out of the rents and profits of the 
mortgaged property nor can he acquire the ab- 
solute ownership of the estate by foreclosure. 
13 Pat.L.T. 525=1932 P. 360. The assignee 
of the equity of redemption is not personally 
liable. 1930 N. 139 (2). Mere covenant against 

alienation will not create a mortgage. 39 A. 
244=39 I.C. 18 (F.B.). Property secured for 
maintenance allowance is no! mortgage. 19 !• 
C. 661 = 11 A.L.J. 580. A promise to redeem 
at a certain time cannot be construed as im- 
plying a persona! covenant to pay. 47 I.C. 
852=1918 M.W.N. 672. A mortgagee cannot 
sue for a simple money decree in the absence 
of a personal covenant. *48 I.C. 30. Hoiv pois^s- 
sion affects nature of mortgage. 1922 A. 232 ; 
10 I.C. 272 = 21 M.L.J. 1147 (P.C.). But see 
63 I.C. 533; 1923 N- ; 31 I.C. 473 » 

But when the mortgagee was originally placed 
in possession of the properly to be enjoyed in 
lieu of interest, the mortgage cannot be a 
simple one. 16 L W. 743=1923 M. 71. In 
Upper Burma, the usual form of mortgage is 
not simple but usufructuary. If an exception 
is set up to it, it should be proved. 15 I C. 919 
= (rgi2) I U.B R. 125. 

Rights of P.-^rties. — The mortgagor con- 
tinues to be owner before and after default ot 
pavment. 32 I.C. 901=3 L.W. 34*? 44 C* 
425 = 21 C.W.N. 177. 'Ihe right of simple 
mortgagee Is only to have the property sold. 
44 C 425 = 21 C.WN. 177 - Where there was 
a registered simple mortgage of land, and a 
subsequent transfer of possession of the land to 
the mortgagees without document by the mort- 
gagors, and the latter asserted that this was 
under ’ the original mortgage whilst the former 
pleaded it was a fresh iransaction amounting 
to an outright but invalid sale to them, the 
mortgagees in a suit by the mortgagors for 
redemption of the mortgage can plead and 
prove the invalid sale in equity as a shield. 4 
R 368=1927 R. 33 (F.B 1 Mortgagee can 
enforce the whole claim against any portion of 
the property. 64 I.C. 451=44 A. 146=1922 
A. 352. As to right to have receiver appointed, 
see 56 M. 945=145 I.C. 449 = *933 M. 570-^ 
65 M.L.J. 222 (F.B.); see also 3.4 P.L.R. 950 
(i). But see 13 Pat.L.T. 525=1932 P. 360: 54 
M. 565 = 6! M.L.J- III. 

Sec. 58 (b) and (c) — Simple mortgage and 
English mortgage — Difference between —In 
the case of a simple mortgage, the security 
which the mortgagee obtains before making an 
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Mortgage by conditional (c) Where' the mortgagor ostensiblv sells the 

mortgaged property — 

date thT Ve'^omT mortgage-tnoney on a certain 

on condition that on such payment being made, the sale shall become void, 

the prorert;"ft'b°e"seltr, 

a ntortgayrErctSil;^"l.e conditional sale, and the tnortgagee 


NOTES. 

advance is that of the land itself; if the mort- 
gagor makes default the mortgagee has the right 
to cause it to be sold. This does not mean he can 
sell it himself without the intervention of the 
Court; the right to bring the land to sale must 
be worked out in execution proceedings under 
the supervision of the Court, There may be, 
and eencrally is, a personal obligation not only 
to repay the loan but also to pay interest upon 
it, but in the absence of express provision to the 
contrary the rents and profits from the land be- 
long to the mortgagor atid do not form part of 
the security for the payment of the mottgage 
money or the interest on the loan. But in an 
English mortgage there is a transfer of the 
ownership of the property with a promise to 
repay the debt on a certain date. If the 
money is duly paid the mortgagor has a right to 
have the property re-transferred to him by the 
mortgagee. 1939 Rang. L.R. 403^*039 Rang. 
321 (F.B.). 

Sec. 58 , cl. (cV — 6Ve P.C. gab. The 

definition is not self-sufficient. It is neccssai->' 
to determine whether there is a mortgage at all 
before this clause is applied. 1929 .A. j 74^1 16 
I.C. 807 ; 36 I.C. 991 (All.). See also 16 I.C. 
638; 40 B. 378. in a pro\-incc in which the Bengal 
Regulation (XVII of i8c6) is in force, a suit for 
possession cannot be maintained by a niorigagec 
in a mortgage by conditional sale if be has not 
taken foreclosure proceedings undei the Regula- 
tion. *933 L. 174^1451.0. 159. Meaning of 
“osUmible" explained. See n6 I.C^ 807=1929 
.\. 174; 1929 -A. 864. .\ mortga^^e bjy conditional 

r<7/c is a fotm of voluntary alienation. 1929 A. 
864. In the case of a mortgage by conditional 
sale there is no future interest in property con- 
templated to be created, and consequently 
there is no scope for the application of the rule 
against perpetuities. loC I.C. i68~5.j. M.L.J. 
96. See also 1937 A.L.J. 849 -- 1937 ' .All. 724. 
There is no presumption in favour of mortgage 
by conditional sale. 47 .M.L.J. 385 = 84 I.C. 

505=19^5 M- 37; 192* M.W.N. 51Q. It lies 
on the parly who contends that a document 
prima Jacie connoting an absolute sale is realb- a 
mortgage to prove his conicntion. 129 I.C. 
719=1931 A. 113. In deciding whether a 
mortgage is one by conditional sale, the »«/««- 
tion of the parties is the test. 49 A. 405^ 104 I. 

C. 504-=^ >927 A. 321; ti6 I.'C. 807=1929 A. 
174; 67 I C- 1 ‘35 47 M.L.J, 385 = 84 I.C. ' 505 
= 1925 .\ 1 . 37; 129 I.C. 7*9=1931 A. 113. 

Where the consideration is fair and rea- 
sonable and the deed contains a condi- 
tion for re- transfer svithin a year provided 
that the \ rndor is able to pay back the amount 


out of his own pocket the transaction is a sale 

AM *.939 A.L.J. 946=1939 

AM. 713. Where a deed of transfer containid 
a stipulation that if at any time within three 
yeaw the transferor was to pay back ihe amount 
paid to him in respect of the property transfer- 
red with interest after deducting the income 
which the transferee might derive from the 

^ reconveyanee to the 
transferor, the transaction amounted onlv to a 
mortgage by conditional sale and not a sale with 
a condition for re-purchase. 187 I.C <;o.i = 

*939 N.L.J. 544= *940 Nag. 84. The fact^that 

^ the amount of 
consideration and the price was inadequate is 
more m favour of the deed being a mortla^e 
and *^0* a sale than vue versa. 13 Luck 680— 

1937. 0 .W N. 1236=1938 Oudh? 7 . The nr^. 
position, that where a contract of sale and a 
contract of re-purchase are evidenced by a 
single document or more or less contempora^ie 
ou-s documents, the transaction is a mSrtgrec 
by conditional sale and is not a sale out-and 

with the condition ofrc-purchase. irtoo broad 

law^ Wh^^“;i* statement of the 

‘he original intention of the parties 
uas to execute a sale for particular pric? bm 
before it was e.xccutcd, it w.-is agreed that thi 
consideration should be reduced^nd that t^e 
own^er could get back his property <,n payment 

of that amount together with interest at 

pei cent- per mensem within a time fiv^d and 

that the other party shouH re-convev on such « 
payment, the transaction is an oui-and-out sale 
and not a mortgage by conditional sa/e lolo 

L.K. 125:. Subsequent agreement bv- vendee 
to convey property back to vendor on his fClfil 
ling certain conditions — Transactions aI " 
^nstitute mortage by conditional sale^ 

Rang 402. ^Contract to reco/vey '* whether- 
with the land. 48 A. 787= iqafA R 

charn^f^Titfir ^ ^ .7 . • i37* Essenhal 


fv 96 1 .c. v*'- 

begi.’;' whh. '‘’,rri.£:“,’3o= Tg" 6 

pu?c r? 

326 ; 3 I.C. 87,. The section does' imt 
a presumption that a sale with an 

to r^convoy i, a mortgage by coaditiofaT"!^?* 



v/ , • f 
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^[Provided that no such transaction shall be deemed to be a mortgage, 
unless the condition is embodied in the document which efTects or purports to 
effect the sale.] 


LEG. REF. 
^Addccl by Act XX of 1929. 


NOTES. 

1921 M.W.iV. 519 ; 42 M. 407 =36 M.L.J. 385 ; 
1929 A. 174. \Vhei*e the agreement regarding 
reconveyance is in the same deed, the terms in 
the deed ought to be looked into to see whether 
the transaction was a sale or mortgage. 84 I. 
G. 505^*925 37 ; 45 A. 72 ; 10 I.C. 630 ; 

21 I.C. 19 ; 49 B. 378 ; 35 B. 258; 1929 A. 
*74 > 33 Bom.L.R. 633. Tests for finding out 

if a transaction is a sale or a mortgage are : 
iclationship of creditor and debtor between the 
parties ; stipulation or provision in the deed 
i'or payment of interest ; whether price paid is 
adequate, if the rent reserved by the lease is 
fair ; with whom the possession continues, etc. 
"The transfer of possession is more consistent 
with a sale whereas retention of possession by 
the transferor is an indication of a mortgage’*. 
33 Bom.L.R. 633. See also 149 I.C. 354 = * 934 . 
N. 18. If a deed of sale and a contract of 
re-purchase are by separate and independent 
transactions and not connected and interdepen- 
dent parts of one and the same transaction they 
do not amount to a mortgage by conditional 
sale. 129 I.C 719=1931 A. 1 134= 1931 A.L.J. 
571. Where a document which was in the 
margm described as a kat-kabala, hut in the 
body purported to be a deed of sale with a con- 
dition that “if the said principal amount and an 
equal amount of profit be paid to you within 
the period of eight years, then you shall return 
back the said lands with this kabala”. The deed 
is an out-and-out sale and not a mortgage by 
conditional sale. 60 C. 167=144 I.C. 220 = 
1933 G. 381. Where simultaneously with a 
sale-deed, the vendcv- executed an agreement 
by whicli the vendor was given a right of re- 
purchase of the property for the sale-price at 
any time after 25 years from the date of sale, 
time was not the essence of the contract, and . 
the transaction is not an out-and-out sale but 
only a mortgage by conditional sale and the 
vendor is entitled to redeem withm 60 years 
after the expiry of the 25 years period fixed in 

the agreement. *933 443=*45 I-G. 147 

IQ 33 A.L.J. 907. Mortgage by condttional sale — 
Failure of mortgagee to take possession after 
expiry of period — Unregistered acknowledgment 
of amount due — Effect. J 933 L. I 74=*45 
159. A single contract, though evidenced By 
two separate documents, a sale and an agree- 
ment, would be a mortgage by conditional 
sale. See 1930 A.L.J. 610=1930 A. 283 ; 

I.C. II 9 I ---35 P L.R. 337 = *934 L. 453-. (But 

see new proviso.) Subsequent conduct is only 
admissible for the purpose of construing a deed 
when it is impossible to arrive at a clear hnding 
as to the meaning of the deed from its own 
terms and from surrounding circumstances, 25 

A L..J. 8+9 ; 48 I C- 465 (C). Test o» sur- 

rounding circumstances. 32 I.C. 192 (A.). o« 
also 1929 A. 174. Effect of IJihari Gahan mort- 
tjage is same as that of a conditional mortgage. 
5 ^ N.LR. 187=119 I-C- 684=1929 N. 254 


(F.B.) and cases referred to therein. For cases 
where the transactions were held to be a mort- 
gage by conditional sale, see 47 M.L.J. 809=47 
M. 729=1924 P.C. 226 (P.C.) ; 46 A. 173=79 
I.C. 626=1924 A. 444; *30 I.C. I5=I930_A. 
L.J. 1435=1931 A. 196 (sale with condition 
for release) ; 45 A. 72=1923 A. 41. Where the 
mortgagees are authorized to reconstruct the 
transferred house "according to their liking at 
their own cost*’ and there is a stipulation in the 
deed that at the time of redemption, if it is 
found that the amount due to the mortgagees 
cannot be recovered in full from the mortgaged 
property, the mortgagors would be liable to 
make good the deficiency, the transaction is a 
mortgage and not an out-and-out sale. 14® 
I.C. 234=1933 L. 155. For cases where the 
transaction was not held to be mortgages by 
conditional sale, see 1924 A. 743 ; 45 A. 581 = 
1923 A. 586 ; 21 I.C. 19 (C.) ; ii I-C. 124 
(C.) ; 2 I.C. 930 (C.) ; 13 I.C. 667 ; 14 N.L.J. 
31 (Rev.). Where the document is one of out- 
right sale with no agreement of re-purchase, and 
the agreement to re-purchase is contained in a 
subsequent document, the transaction shall not 
be deemed to be one of mortgage. I 935 ,B- 212. 

Payment Of rent by debtor to creditor will 
indicate the mortgage nature of the transaction . 
40 B. 74*831 I.C. 338. Difference between the 
value of the property and the money paid is 
also relevant. 29 I.C. 89®* But the non- 
mention by the deed of sale that the amount of 
consideration was the market value of the land 
is no evidence as to a mortgage being intended 
by the parties. 47 M.L.J. 385 = 84 I.C. 505 = 

1925 M. 537. The fact that profits arc to be 
accounted for may indicate such a circumstance 
to evidence a mortgage by conditional sale. 42 
A. 437 = 58 I.C. 7*7 ; a6 I.C. 753=* *6 Bom.L. 

R. 774 ; ^ I.C. 75* =39 B. 1 19- 

PAYMENT OF Interest. — Presumption as to, in 
mortgage by conditional sale after due date. 
See 93 I.C. 958=1926 O. 378 ; 8 L.L.J. 70= 

1926 L. 237. 

Time OP E^ecumon of the subsequent Agree- 
ment would be material. If the sale-deed and 
the agreement to re-convey are executed on the 
same date an almost irresistible presumption 
arises that the transaction is a mortgage by 
conditional sale. 33 A. 585 = 9 I«G. 1013 ; 33 
A. 122 = 7 A.L.J. 998. Possession with vendor 
is also material. 50 I.C. 12 (C.). 

The Relationship of Debtor .\nd CREorroR 
must be indicated to be maintained. 31 M.L.J. 

375=36 I.C. 393 ; 34 I-C. 475 = 30 M.L.J. 338 ; 

37 I.<J. 91=9 Bur.L.T. 177 ; 15 I.C. 423 = 5 
Bur.L.'f. 99; 78 I.C. 547=1925 O. M ; 47 
.M.L.J. 385=192-. M. 37 ; 67 I.C. 1 13 (G.) ; 8 
I.C. 981. Cl. (a) of the section governs Cl. M 
and in spite of the new proviso added by the 
amending Act of 1929, unless there is a debt 
and a rclationsliip of creditor and debtor 
between the parties, there can be no mortgage 
even if the cendition of rc-purchasc is embodied 
in one document which effects the sale. 33 
Bom.L.R. 633=1931 B. 371. It *s immaterial 
that prior to the transaction the relationship of 
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Tke Transfer of Propf.rty Act CTV of 1882). 


(d) Where the mortgagor delivers possession ^[or expressly or by inipli- 
- cation binds himself to deliver possession] of the mort- 

su ructuary mortgage. ga^cd property to the mortgagee, and authorizes him 

to retain such possession until payment of the mortgage-money and to receive 
the rents and profits accruing from the property ^[or any part of such rents and 
profits and to appropriate the same] in lieu of interest, or in payment of the mort- 
gage money, or partly in lieu of interest ^for] partly in payment of the mortgage- 
money, the transaction is called an usufructuary mortgage and the mortgagee an 
usufructuary mortgagee. 


LEG. REF. 

* Inserted by Act XX of i929> S. 19. 

* Substituted for the word “and to appro- 
priate them” by Act XX of 1929. S. 19. 

s «Or'’ substituted for “and*’ by Act XX of 
1929, S. 19. 

NOTES. 

debtor and creditor existed between the parties. 
1929 A. 174. Inadequacy of consideration 
indicates mortgage : absence of time limit does 
not necessarily indicate sale. 42 C.L.J. 74=90 
I.C. 100 ; 106 I. C. 158 = 54 M.L.J. 96; III I.G. 
701 = 1928 A. 34. A deed of absolute sale and 
a subsequent agreement for re-sale to vendor on 
payment of price do not constitute a mortgage 
by conditional sale unless it appears from the 
circumstances of the case that the parties so 
intended. 38 A. 570=43 I. A. 284 = 31 M.L.J. 
750 (P.C.) ; 26 M.L.T. 291 = 49 I.C. 659. See 
also 45 C. 320 (P.C.) ; 27 M. 7 ; 27 M. 848. 
{See now proviso newly added.) When there is 
a waiver of sale on the happening of the condi- 
tion, the old terms will be deemed to continue. 
8 L.L.J. 70=1926 L. 237 ; 93 I.C. 958=1926 
O. 378. 

Effect of lapsf, of time fixf.o. — The equity 
of redemption in the mortgaged property will 
subsist all through in spite of the expiration of 
the period for redemption agreed, until a decree 
for foreclosure is made in a suit brought by the 
mortgagee or till the confirmation of the sale in 
pursuance of a decree for sale obtained by him. 
78 I.C. 547=19250. II : 114 I.C. 81. But jee 
also 25 I.C. 93 (C.). Condition that, if mortgage- 
money is not paid in two years, mortgagee would 
take property absolutely is not illegal : it is 
merely a mortgage by conditional sale. See 1927 
L. 748=102 I.C. 283; 1 14 I.C. 81 = 1928 C. 

825 : 25 A.L.J. 849= *928 A. 34 : 39 I.C. 849 = 
13 N.I..R. 69 : 39 I.C. 377 -= Bur.L.T. 36 ; 
1925 O. II. But see 27 I.C. 868 = 8 Bur.L.T, 
125. Mortgage by conditional sale — Provision for 
return of documents — Time for payment whether 
need be fixed. See lo”* I.C. 158= 1928 \I. 28—- 
>4 M.L.J. 96 In Sind, lime is the essence of 
the contract < f mortgage by condiiional sale. 
On the expiry of the time fixed the mortgage 
becomes a sale. 19 I.C. 428 — 6 S.L.R. 178. 
'fhe principle of English Law that in mortgages 
lime is not of the essence of contract does not 
apply 10 India. 97 I.C. 725=19278. 46. 

Burden of Proof lies on the party who 
contends that a document prima facie connoting 
absolute sale is really a mortgage by conditional 
sale. 47 M.L.J. 385=84 I.C. 505= * 92.5 M. 37. 

Proviso. — The proviso newly added Ls of the 
nature of the law of evidence. The protection 
afforded to agriculturists by S. lo-A of the 
Dekkhan Agriculturists Relief Act has not been 
affected or taken away by the proviso. S. 10 


{a) of the Dekkhan Agriculturists Relief Act 
would exclude the operation of the proviso and 
therefore an agriculturist is not precluded from 
leading or proving that a transaction entered 
into by him, though apparently a sale, was not 
really a sale, but a mortgage by way of condi- 
tional sale. 30 S.L.R. 196=1936 S. 209. See 
also 1939 N.L.J. 544=1940 N. 84. The effect 
of the proviso is only that a transaction of 
mortgage by conditional sale shall not be 
deemed to be a mortgage 'Unless the condition 
of reconveyance Is embodied in the document. 
It does not necessarily follow that if the condi- 
tion is embodied in the document the transac- 
tion shall be deemed to be a mortgage. 17 
Luck. 198=1941 0.582. 

Sec. 58 , cj. (d). — There is no distinction 
between mortgaging land and handing it over as 
security for debt, though the word ‘mortgage* is 
not used. 84 I.G. 468=1925 R. 102. A condition 
for the rendition of accounts or an express 
or implied provision for redemption is not neces- 
sary. A mortgage can be so made that nothing 
remains to be paid at the end of the term specified 
1922 N. 156. A usufructuary mortgage docs not 
cease to be usufructuary, merely because of a 
prox ision for irredeemability within a time fixed. 
68 I.G. 417=41 M.L.J. 563; 1939 Lah. 235 = 
41 P.L.R. 270; 43 M. 589 = 28 M.L.J. 56; or 
because of a prov’ision that it is to be redeemed 
within a certain time: 38 M. 667 = 26 M.L.J. 47; 
12 A. 233; 21 M. i; 26 B. 252; 17 I.G. 329; or 
because the dorumer>t was described by the 
morigagor in his attestation as a *dostawazarki'’ x 
16 R.D. 16. An oral usufructuary mortgage 
creates no title. 1937 Rang, 473. The term 
‘J^aripeshgi* is an ambiguous one. The fact 
that no interest was provided may give rise to 
an inference that the transaction was only a 
lease. 28 I.C. 383= 19 C.W.N. 794. See also 14 
L.R. 226 (Rev.) = 17 R.D. 270. Each case of 
'*jZ^ripeshgi” is to be decided on its own facts. 
44 I.C, 153 = 4 P.L.W. *48; 8 P. 16. Prior to 
the amendment of 1929 where the whole of 
rents and profits were not to be appropriated to 
the mortgage-money but part of it was payable 
to the mortgagor, ii wa.s not an usufructuan' but 
anomalous mortgage. 1931 M.W.N. 595. The 
amendment of 1929 does not govern transac- 
tions entered into and rights and liabilities crea- 
ted before the passing of the amending Act. 9 
O.W.N. 1027. As to distinction between lease 
and in«,rtgage. see 2S M.L.J. 303^^28 I. C. 842. 
Where a person goes into possession 'of 
property for the purpose of securing the 
payment ol his debts owing to him 
and the language of the document crea- 
tes a charge and gives a power of a condi- 
tional sale, the transaction amounts to an usu- 
fructuary mortgage and not a lease or a charge. 
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{e) Where the mortgagor binds himself to re-pay the mortgage-money 


NOTES. 

*934 P- 217. Whether a person is an usufruc- 
tuary mortgagee or a lessee must be decided on 
a consideration of the contents of the documents 
themselves, with such extrinsic evidence of 
surrounding circumstances as may be required 
to show in what manner the language of the 
document is related to existing facs. 1934 Pat. 
217. See also 1933 L. 786. A loan evidenced 
by a simple money bond and lease of occupancy 
land in favour of creditor with the understand- 
ing that the rent should, be appropriated 
towards interest would not amount to an usu- 
fructuary mortgage. 1930 A.L.J. 332^^= 1930 A. 

375; *935 A. L. J. 275= *935 A. 150. A lakha- 

mmukhi mortgage is an usufructuary mortgage, 
r L. 21=51 I.C. 956. Where the deed evidenced 
a combination of simple and usufructuary 
mortgages, a suit in ejectment is maintainable 
by the mortgagee by his right as usufructury 
mortgagee. 139 1.0.449=1932 M. 768=63 
M.L.J. 310. 

Rights of Parties. — 45 B. 523 = 59 I.C. 765. 
In every contract of usufructuary mortgage, 
there is an implied covenant for quiet possession 
which also implies a contract to pay the Gov- 
ernment revenue. 45 A. 388 = 21 A.L.J. 294 = 
1923 A. 433 (2). As to further advances, see 

63 I.C. 750. See also 16 I.C. 982. Where an 
usufructuory mortgagee failed to pay off other 
encumbrances as agreed, a suit for refund of 
the amount to the mortgagor is not one for 
specific performance of a mere agreement to 
lend money and is maintainable. 52 A. 761 = 
124 I.C. 764=1931 A. 95. See also 140 I.C. 
495 = 33 P.L.R. 1085=1933 L. i. Nor is the 
failure of the mortgagee to obtain possession 
through no default of the mortgagor any defence 
to the action. 1931 All. 95. See also 13 R. 274. 
1941 O.W.N. 1220 ; 1941 Pat. 301. Right of 
sale after time fixed for payment accrues, if 
there is a covenant to pay, i Pat. 350=1922 
Pat. 167. If the profits are to be adjusted only 
to a portion of the interest, tlic mortgagee can- 
not be called on to account generally for pro- 
fits accrued at the time of redemption. 7 A.L.J. 
787=7 I.C. 293. In usufructuary mortgages 
possession is an essential part of the security 
and what is kept alive is not the security only, 
but the rights of the mortgagee in the property 
under the deed. 4 I-W. 477=37 I-G. 456. 
Where a mortgagee files a suit for possession 
simplicUer if the Court finds that much of the 
consideration is paid, the mortgagee is entitled 
to possession. The exact sum to be paid need 
not be determined till the time of redemption. 
193-^ L. 193=145 I-G. 182. A mortgage exe- 
cuted by A in favour of B was for a term of xo 
years, and was in form a mortgage with posses- 
sion. Possession was not in fact taken by the 
mortgagees, but by a second document of even 
date, the mortgaged land was leased to A for the 
same term at a rent which may be taken to 
represent the yearly interest on the mortgage 
debt. Mutation was duly recorded in the 
Goverment records on the basis of the mortgage 
in the names of the mortgagees. There had 
been previous transaction between the parties 
of a similar character. B sued A for possession 


after ten years in his capacity as mortgagee. 
Held, that there was no reason to construe the 
mortgage as other than a possessory mortgage, 
as it clearly purported to be, and that the term 
of the lease having expired, the mortgagee was 
entitled to possession. Evidence to show that 
mortgage was in reality a simple mortgage 
according to the intention of the parties was 
inadmissible under S. 92, Evidence Act, and 
no presumption could be drawn from the pre- 
vious transactions. 60 I. A. 273=14 L. 466= 
65 M.L.J. 150 (P.C.). In case of an additional 
mortgage, mortgagee if entitled to retain posses- 
sion till the additional mortgage is also redeemed. 
44 A. 37=1922 A. 174 (F.B.). 

Refusal op Possession gives the mortgagee 
a right to sue for principal and interest. 17 I. 
C. 362 = 21 P.L.R. 1913- See also 1941 Pat. 
301. If in a usufructuarv morteage, the pro- 
perty is secured only for the amount borrowed 
and not for interest and if the mortgagee does 
not take steps to get possession, he loses his 
right to interest. 45 B. 523 = 59 I.C. 765=22 
Bom.L.R. 1435. When a due date is fixed for 
payment of the money in an usufructuary mort- 
gage, the mortgagee can bring the properties 
to sale after that date. 1 P. 36^0=3 P.L.T. 332. 
But see 56 M. 892 = 38 L.W. i6i= 1933 M. 613 = 
65 M. L.J. 194; 167 I.C. 755 = *937 P- 94 » where 
it was held that the deed contained no personal 
covenant to pay. so as to entitle the plaintiiT 
to sue for sale of the mortgaged property. An 
usufructuary mortgagee as such can only con- 
tinue to enjoy the mortgaged properties till 
redemption. He has no right to institute a 
suit for sale of the properties, unless the mort- 
gage deed contains, an express personal 
covenant to pay the money. (Ib^d.) A suit for 
sale on what is purely an usufructuary mortgage 
is incompetent, even though a personal coven- 
ant to pay is embodied in the deed. 1933 L. 
151=34 P.L R. 245. A mortgagor will be 
liable to compensate the usufructuary mortga- 
gee for interest and improvements at the time 
of redemption. 57 I.C. 341 (L.) If he had not 
delivered possession, the usufructuary mortgagee 
is entitled to interest in the shape of damages 
for non-delivery of possession. 1931 M.W.N. 
751. The claim for such damages is not barred 
so long as the claim for the principal is not 
barred. 1931 M.W.N. 751. In a mortgage with 
possession, where the mortgagee is bound to ren- 
der account of rent and profits, the rent can be 
taken to be equivalent to the interest only in 
the absence of a definite finding as regards 
rent. 1933 L. 141 = 1451.0. 122. 

Sec- 58 (d) and Cg)- Moroaoe deei>— Con- 
struction — If usufructuary or anomalous. 

— A deed containing one clause which would 
make it an usufructuary mortgage with another 
clause providing explicitly for recovery of the 
amount due from the mortgaged property' is 
not an usufructuary but anomalous mortgage. 
i8r T-C. 620=1938 Lah. 145. 

Sec- 58 (e). — The definition of English 
mortgage must be read subject to the defini- 
tion of a mortgage as given in cl. (a), and 
consequently an English mortgage in India 
can hardly be regarded as the transfer of 


S. 58] 


Thf. Traxsfkr of Property Act ('IV of 1882'). 
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glislj 


morcgage. 


on a certain dite, and tranfer.'j the mort^aged-pro- 

perty absolutely to the mortgagee, but subject to a 

proviso that he will retransfer it to the mortgagor upon payment of the mortgage- 

money as agreed, the transaction is called an English mortgage. 

(f) Where a person in any of the following towns, namely, 

TL-c w j • o . . of Calcutta, Madras, Bombay, ^fandl Karachi, 

Mortgage bv deposit of title :4c Z n j • ^ ..i. * * u* u 4.u^ 

• and in any other town which the 

^[Provincial Government concerned] may by notifica- 
tion in the Official Gazette specify in this behalf, delivers to a creditor or his agent 
documents of title to immovable property ^vith intent to create a security thereon, 
the transaction is called ,a mortgage by deposit of title-deeds. 


the towns 

♦ ♦ 


deeds. 


LEG. REF. 

^ Added by Act XX of 1929. S. 19, I'his 
corresponds to the last paragraph of S. 59, now 
omitted by Act XX of 1929, S. 20. 

• Inserted by A.O., 1937. 

* Words ‘Rangoon, Moulmein, Bassein, and 
Akyab’ omitted by ibid. 

^Substituted for “ Governor-General in 
Council’ by A.O., 1937. 

NOTES. 

entire estate by the mortgagor to the mort- 
gagee. Some estate (It cannot be correctly 
called an equitable estate) is left in the 
mortgagor and only an interest therein is trans- 
ferred to the mortgagee. 59 C. 1314 = 36 C. 
W.N. 709=1932 G. 775. Se^ also 40 C.W.N. 
1270-= 1936 C. 646. S. 58 («) speaks of the 
•mortgagor transferring the ‘mortgaged property 
absolutely to the mortgagee’ construed to 
mean that no interest or legal interest and it 
adds the proviso that the mortgagee ‘will re- 
transfer* the property upon payment of the 
mortgage money as agreed. It docs not declare 
an ‘English mortgage’ to be an absolute trans- 
fer of property. It declares only that such a 
morcgage would be absolute were it not for the 
proviso for retransfer. 66 I. A. 50=iI.L.R. 
(* 939 ) * Cal. 283 = 43 C.W.N. 281 = 1939 P.C. 
14-= (1939) 1 M.L.J. 344 (P.C.). Essfntials and 

ingredients of an English mortgage. 25 M. 220: 
43 C. 653 ; 23 S.L.R. 97 -= I 1 2 I .C. 722 : 45 O. 
1)53=22 C.W.N. 793. See aho 62 C.L.J. 28 — 
1935 G. 659. English mortgages are not crenc- 
rally executed in the mofussil ; and when 
e-xccuted there, they arc treated as a mortgage 
by conditional calc between which and tlie 
English mortgage there is only very little distin- 
ction. 41 l.C. 770 : I9t7 M.W.N. 794. See 
also 12 C. 614- Where the deed of mortgage 
contains all the idemenfs of an English mort- 
gage as defined in S. 58 (e), the mere fact that 
there is an undertaking by the mortgagor to 
pay the rates and taxes of the mortgaged pre- 
mises, does not make the mortgage other than 
an English mortgage. 40 C.W.N. 1270=1036 
C. 646. The fan that under a mortgage which 
fulfils all the requirements of an English mort- 
gage in a certain event the date of payment is 
changed and the mortgagor has agree*! to pay 
the cost of insurance and other charges would 
not detract from the absolute transfer to the 
mortgagee, and would not make it any the less an 
English mortgage falling within the definition. 
(1942) 2 M.L.J. 406=1. L.R. (1942) M. 851. 
An English mortgagee may be entitled to po.ss<-s- 


sion. 1925 C. 77 = 81 l.C. 1025. The mort- 
gagor who has created an English mortgage 
has no power to grant a lease without the 
concurrence of the mortgagee. 57 C. 82 = 
1930 C. 333. A subsequent lease by the mort- 
gagor is void and inoperative as against the 
mortgagee. 28 Bom.L.R. 1162=1926 B. 567. 
In_ an English mortgage, the rents and profits 
arising out of the property mortgaged form part 
of the mortgage which is created to secure re- 
payment of the loan. The position of the mort- 
gagee under the Indian law, so far as the 
right to the rents and arrears of rent is concer- 
ned, is the same as that under the English 
law. If in a suit on the mortgage, the mort- 
gagee has a receiver appointed by the Court, 
and a decree for foreclosure is passed on the 
mortgagor making default in payment of the 
mortgage money on the date finally fixed for 
redemption, the mortgagee is entitled to the 
rents collected by the Receiver since the date 
finally fixed for redemption, and to the arrears 
rents which fell due since the appointment of 
the Receiver in the suit. I.L.R. (1940) 1 Cal. 
* 97 = *940 Cal. 429. S. 38 does not purport 
to enumerate a complete catalogue of permis- 
sible mortgages. Nor does it enact that a 
mortgage by absolute transfer shall not be 
eflVrttve unless it complies with all the terms of 
an English mortgage. A lessee in India mort- 
gaging his interest by an English mortgage 
passes the whole of his interest to the mortgagee, 
and the latter (certainly when in possession) be- 
comes liable for the rent reserved by the lease. 

1 he law has not been altered by the amending 
.\ct of 1929. as the legislature took no steps to 

** repeal 

•S. 58 (e). The Act therefore continues to con- 
template an absolute transfer of the mortgaged 
property. 17 Pat. 499 - *930 Pat. 146. Quaere: 
Whether privity of estate exists or not in Indian 
Law. 17 Pat. 499-= 1939 Pat. 146. As to limitation 
for .suit on English mortgage, seP (1942^ 2 M. 
L..J . 406= 1 . 1.. R.^ 1942 M. 85 1 . The fact that the 
mortgagee obtained possession by proceedings 
which subsequently proved to be a nullitv 
could not stand in his wav. 28 C.W.N. 920 = 

81 l.C. 1025=19250,77. 

oec. 58 (f) ; GRNEtiAi.. — Equitable mort- 
gage IS created by deposit of title-deed and by 

property is transferred. It 
IS a kind of mortg.age. 112 l.C. 722 ; i R. 637 

283---45 M.L.J. 505.^5, t.G. 86 (P. 

A deposit of some of the title deeds re* 
lating to property is enoup^h to create a valid 
equitable mortgaije over the entire property if it 
IS the intention of the parties that the mortgage 
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should be in respect of the entire property to 
which the documents of title relate; it is suffi- 
cient if the deeds deposited are material evidences 
of title and are proved to have been deposited 
with the intention of creating a mortgage. 48 
L.W. 202=1938 Mad. 865 = (1938) 2 M.L.J. 
534. See also 1938 Rang.L.R. 316=1938 Rang. 
149 (F.B.). S. 58 (/) as amended in 1929 has 
not introduced any change in the law. It is 
not necessary that the debtor giving the secur- 
ity should be in that town personally. The 
proper construction of the clause is that the 
debtor should deliver, in any of the towns men- 
tioned, to a creditor or his agent, the documents 
of title to immovable property with intent to 
ereate a security thereon. I.L.R. (1937) Bom. 
763 = 38 Bom.L.R. 1222=1937 Bom. 39. Prin- 
ciple of this sub-clause applies to the Punjab. 3 
Lah.L.J. 373; 1935 L. to. Pro-note for debt 
and deposit of title-deeds may be simultaneous : 
1925 C. 485 ; but mere deposit of title-deeds 
and a contemporaneous loan will not be suffi- 
cient to prove an equitable mortgage. The 
intention by such deposit to create an equitable 
mortgage must also be made out. 38 B. 372 = 
23 I.C. 140 ; II I.C. 721 ; 14 Bom.L.R. 1020 = 
17 I.C. 722 , 7 R. q 8= 1 16 I.C. 475='*929 R- 
65. Mortgages by deposit of title-deeds come 
under one of the following three possibilities .- — 
(t) the title deeds may be passed “without more** 
or “with nothing said” except that they were to 
be security ; (it) the delivery may_ be accom- 
panied with a bargain, which either^ is not 
written, or if written, does not constitute a 
contract ; there may be a written bargain 

— a memorandum which is tacitly considered 
by the parties themselves as the only repositar^' 
and appropriate evidence of the agreement. 
Only the third cla.ss requires registration. 34 
Bom.L.R. 748=1932 B. 401 f2). As lo whether 
a mere agreement to create a mortgage 
amounts to an equitable mortgage, 29 Bom. 
LR 2'i<t=i027 B. 167; 27 L.W. 033= 108 I. 
C 291^^54 M.L.J. 109; 112 1.0.491 = 1928 M. 
972 Where title-deeds are deposited under an 
oral agreement to cover present and future 
advances, as each advance is made, it be^mes a 
charge on the property comprised in the title 
deeds by the force of the prior oral agreement. 
Fresh deposit of title deeds for subsequem 
advances is not necessary. 40 C.W.N. 1277 — 
1936 C. 412. •The documents must show the 
niortgagor’s title, but that does not mean that 
they should never be sufficient, unless they 
actually connect the mortgagor with some pre- 
decessor of his whose title the documents snow. 
,0 G. 781-- 140 I.C. 662 = 38 C.W.N. 420 — 

IQ22 G. 380. A debtor executed pro-not« in 
favx>ur of the agent of the creditors and also 
delivered to him the title-deeds of his propert> 
as security for the loan and thus created an 
equitable mortgage. The agent ^ubsequendy 
endorsed the pro-notes in favour of the creai 
tors, in order to enable the creditors to sue on 
them. Held, that the transaction of the equit- 
able mortgage wa* not affected by such endorse- 


ment as it was necessary in the case of the 
negotiable instruments to enable the endorsee to 
sue on them. The equitable mortgage created 
by delivery of title-deeds to the agent was real- 
ly one in favour of the principal creditors and 
no formal transfer was necessary by the agent to 
the principal creditor in the case of the equitable 
mortgage. 1937 Rang.L.R. 303=1937 Rang. 
154. See also 1934 Rang. 51.^ Where a promis- 
sory note secured by a deposit of title-deeds was 
endorsed to the plaintiff and the’ title-deeds were 
also delivered over to him, the eqqitable mort- 
gage passed thereunder to the transferee under 
S. 8 of the Act. S. 54 applies only to transfers 
by act of parties and does not cover a statutory 
transfer as that provided in S. 8 in respect of 
transfer of the securities as attendant on the 
transfer of the debt. 1919 M.W.N. 613=52 I. 
C. 879. See also 78 I.C. 668=1925 C. 485. 
Whether the acceptance of a fresh promissoiy 
note in Heu of the loan evidenced by the equit- 
able mortg'ige amounts to a novatio depends on 
the facts of each case. 105 I.C. 785= * 9*5 
S. 17. Where one partner redeems a mortgage 
of partnership property entered into by another 
partner and takes back the title-deeds, it is only 
an advance from the one to the othe’* to be paid 
off out of the profits and no equitable charge is 
created. 45 M.L.J. 776=1 R. 545= * 9*3 F*C. 
87 (P.C.). An equitable sub-mortgage by 

mere deposit without a registered document can 
be validly made even of an equitable mortP'age 
particularly when the original mortgage, is by a 
registered deed. 164 I.C. 7*4= *936 Rang. 
366. See also 14 Rang. 522 ; 1938 Mad. 865 = 
(1938) 2 M.L.J. 534. See also 1937 Rang. 69. 

' Scope of Security. — The scope of security 
is the scope of title-deeds unless the contrary is 
proved. 43 C. 895 = 43 I. A. 122 = 31 M.L.J. 
155 (P.C.) ; 1925 R. 250. In the case of a 
mortgage by deposit of title-deeds, neither the 
right to possession nor the right to the rents and 
profits of the property is part of the interest 
which is transferred to the mortgagee, unless an 
agreement to that effect is expressly made. 
The remedy of such mortgagee, on the failure 
of the mortgagor to fulfil his contract is m file 
a suit for sale <'f the property. 14 Rang- 
292=163 I.C. 850=1938 Rang. * 90 - I” the 
case of an equitable mortgage of land, house 
and godown, machinery and electrical equip- 
ments subsequently installed will also pass, if 
such things could pass as things attached to the 
earth under S. 8, supra ; otherwise not, 88 I.C. 
1011 = 1925 R. 250. A subsequent registered 
mortgage is not entitled to priority over a previ- 
ous mortgage by deposit of title-deeds. 33 C. 
410. See also Registration Act, S. 48.) As to 
rights of an equitable mortgagee to ask for the appoint- 
ment of a rectiver in his mortgage suit, see 54 M. 
565=1931 M. 626=61 M.L.J. III. Where a 
Receiver is app«^intcd at the instance of an 
equitable mortgagee, the income realised from 
the mortgaged properties should in law be con- 
sidered as earmarked for his use and trcateH ^ 
additional security for the amount due to the 
mortgagee, and the latter is entitled, when 
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he is not able to realise his decree amount 
by the sale of the mortgaged properties, to pro- 
ceed against the income in the hands of the 
Receiver in preference to the Official Assignee 
in whom the properties of the morteagor might 
have subsequently vested. 6i M.L.J. iii=:i93i 
Mad. 6a6. 

Place where Propertv is situate and Place 
OF Execution of deed. — '.Deposit of title-deeds 
in a town not mentioned in the section gives no 
right to the mortgagee. It does not even operate 
as further security. 97 I.C. 391 « 8 Pat.L.T. 85 = 
1927 P. 41 ; 1932 A. 451. It is necessary that 
the deposit must be in the towns mentioned in 
the section, no matter where the properties arc 
situate. 38 B. 372= 16 Boin.L.R. 35 ; 1930 L. 
920 ; 166 I.C. 974 = 38 Bom.L.R. 1222= 1937 B. 
39. The High Court of Bombay can enforce 
an equitable mortgage entered into in Bombay 
of properties situated in Baroda by means of a 
personal decree for sale In the event of default. 
34 Bom.L.R. 1384=1932 B. 642. A mortgage 
of immovable properties in Bangalore effcctcfl b> 
a deposit of title-deeds in Madras is valid and 
operative as the Act is made applicable to the 
Civil and Military Station of Bangalore by 
Oovernment of India Notification, dated i6th 
January. 1917. 35 C.W.N. 1061=61 M.L.J. 

408=1931 P.C. 239 (P.C.). See also 11 I.C. 721 
= 6 L.B.R. 23 ; 13 I.C. 429 = 38 C. 824 ; 48 M. 
454 = 48 M.L.J. 423. But see also 3 Lah.L.J. 
373 (principle of section applied to Punjab). 
Where the T. P. Act has not been extendi a 
valid mortgage can be effected by deposit of 
title-deeds. 12 Bur.L.T. 217 = 55 I.C. 248. See 
34 I.C. 937; 3 Lah.L.J. 373=31 P.R. 1916. 
A promissory note ar,d a memorandum c.f 
deposit of title-deeds were handed outside the 
limits of the pre.sidency-town to the agent of a 
solicitor who was acting both for the debtor and 
cr-ditor with instructions to the solicitor to 
deliver the title-deeds to the creditor. No such 
delivery was, however, proved. Held, that the 
requirements of a valid equitable mortgage 
were not .satisfied as the delivery took place 
outside the presidency-town and further d«'Hvery 
to the conirnoii solicitor was not sufficient, as 
delivery was not made to him a.s agent of the 
creditor. 36 C.W.N. 1028=1932 C. 823. 

Titi.e-dkfds. — Where there is a loan, and 
document or documents relating to the property 
alleged to have been mortgaged are deposited, 
the ^mly other fact that n<'ed be established for 
the purpose of proving an alleged equitable 
mortgage is that sucli document or dneumenLs 
liave been deposited with the intention of creat- 
ing a security on the property mentioned th-^rc- 
in. It is not ncccssaiy that document or docu- 
ments should disclose a title in the depositor. 
182 I.C. 564 1939 Rang. 185. Machinery 

which lias been firmly fa.stened to the earth and 
lia'i been continuously worked for several years 
is immovable property and the deposit of the 
document.^ of title of such machinery creates an 
equirablc mortgage. 186 I.C. 317=1939 Lah. 
398. Wlierc the documents which were deposited 
included the “sold notes” by firms from whom 
machinery of the factory was purchased, the 
drafts for the purchase price, freight, etc., and 
the receipt.s by the firms for the amount paid 
and also included the insurance certificates, 

64 ’ 


papers relating to the clearance of the goods at 
the port, and the specifications and other parti- 
culars for various pieces of machinery received & 
installed in the premises. Held, that these docu- 
ments were “documents of title” of the factory 
as distinct from the building and the site under- 
neath it and by their deposit an equitable 
mortgage was created. 186 I.C. 317=1939 Lah. 
398. Map of properties and other documents 
consisting of unimportant and* useless letter^ 
cannot be recognized as title-deeds the deposit 
of which cannot create any equitable mortgage. 
186 I.C. 3 1 7= 1939 Lah. 398. Patta of lands in 
the mofussii Ls a document of title. 48 M. 454 = 
1925 M. 723 = 48 M.L.J. 423. But a tax receipt 
and a copy of a map are not documents of title, 
10 R. 403=1932 R. 185. Depositor title-deeds 
of a share in an indigo concern can create an 
equitable mortgage. 7 P. 520=1928 P. 304. 
Deposit of copies will be sufficient when origi- 
nals are not available. 31 PR. 1916 = 34 I.C. 
937 5 3 ^ C.W.N. 420 (attested copy). See also 
1935 L. 10. It is not necessary to deposit all 
the material documents with respect to 
the property. It is .sufficient if the 
principal documents of title arc deposited, ii 
L. 564=1930 L. 920 ; 2 Pat.L.J. 293 = 39 
564 ; 1929 R. 65 ; 36 C. VV.N.'420 = 59 G. 781 
= 1932 C. 589; (1938) 2 M.L.J. 534 ; 1938 

Rang.L.R. 316. But an equitable mortgage is 
not cfifectcd by the deposit of a deed which 
docs not establish the title set up by the mort- 
gagor when there arc other documents not 
deposited, showing such title. 21 M.L.J. 454= 
9 I.C. 309. Depo-sit of deed of relinquishment 
evidencing property obtained in exchange is 
sufficient. II L. 694=1930 L. 731. A mort- 
gage deed executed bv the owner »n favour of a 
ihird piTsoti cartnot be deemed to be title-deed 
of the mortgagor. 9.}, I.c:. 427=1926 M. 743. 
Th - intention to cr«-ale a mortgage operates as 
a constructive delivery of title-deeds, even 
though they may have already been in the 
possession of the mortgagee. 118 I.C. 407 = 
1029 R. 107 : 1928 S. 179. 

Writtl.n Memorandum. — If there is a writ- 
ten mcmorantlum along with the deposit, the 
terms of the memorandum are conclusive evi- 
dence of the terms of the mortgage. 43 C. 895 
---31 M.L.J. 155 ^P.C. 1 . See also 24 Bom.L.R. 
502=1922 B. 440; such memorandum must indi- 
cate whcthi r an equitable mortgage was intended 
by such deposit and the extent of the security. 

43 _t'- 895 (P.Cb). The memorandum must 
be registered in order to be admissible in evi- 
dcnc-. t38 I.C. 247 ; 34 Bom.L.R. 748 ; 163 I. 
^'• • 95~*936 M. 256. As to a memorandum' 
whic h was held to be only the record of an enti- 
rely completed tiansartion and so not to require 
registration, sec 36 C.W.N. 420 -59 C. 781, 
It is settled law that when a deposit of .title- 
deeds on follaie-ral security for a loan is evidenc- 
ed by a writing which is not intended to be* 
itsch the c'rnhodiment of the contract, but is a 
mere meinoi andum of a previously completed 
trans.'iciion, that writing is not an instrument 
affecting inmiov ablc propcTty and need not be 
registered. In deciding whether the writing 
is such a memorandum of a compl ied transac- 
tion or the embodiment of the actual contract, 
the use of the past or present tense in reference 
to the deposit may be an indication of the 
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59 . Where the principal ivjoney secured is one hundred rupees or upwards, 

a mortgage ^[other than mortgage by deposit of title- 
when to be by deeds] can be effected only by registered instrument 

signed by the mortgagor and attested by at least two 

witnesses. 

Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by *[a registered instrument] signed and attested 
as aforesaid, or (except in the case of a simple mortgage) by delivery of the property. 

3r sfc ^ .f* 5^: 1 


LEG* REF. 

' Inserted by Act XX of 1929, S. 20. 

• Substituted for “an instrument” by Act 
VI of 1904, S. 3. 

® 3rd para, repealed by Act XX of 1929, S. 20. 

NOTES. 

intention of the parties, but cannot of 

itself be the sole criterion of the nature 
of the document. 48 L. W. 119 — 
1938 Mad. 547. Where monies are advanced 
by the creditor to the debtor on various dates 
and the debtor deposits title-deeds with the cre- 
ditor on different occasions, and alter all these 
are done the debtor executes a memorandum 
to the effect, “we have pledged with you as 
equitable mort'^age as agreed with you the 
following title-deeds, etc.”; the equitable mort- 
gage is completed before the memorandum is 
written and the memorandum does not require 
registration. 48 L.W. 292=1938 Mad. 865-= 
Cl 938) 2 M.L.J. 534. 

Sec. 58 Cg ). — See 54 C. 687. A mortgage 
for a fixed term without any provision for ac- 
counting is in tile nature of an anomalous 
mortgage and it automatically redeems itself at 
the end of the fixed period, iq N.L.R. 1 = 
1923 N. 60. In determining whether a mortgage 
is anomalous or not, it is not merely the lan- 
guage in which the deed is worded, and the 
name by which it is called is to be taken into 
consideration; but also the substance of the 
transaction and the intention of the parties as 
disclosed in the document. 43 589; An 

urdertaking by the mortgagor contained in the 
deed of mortgage to redeem the mortgaged 
property, if the mortgagee requires redemption 
to be made, imports a personal obligation to 
pay the mortgage debt. 14 R 685= *937 R* 
151. As to dekhali-rehan deed, ue 1937 P. 261; 
as to Lahan gahan mortgage, set 20 N.L.J. 285. 

Secs. 58 and lOO. — Where a document 
simply creates a lien on property for the reali- 
sation of a monthly allowance and does not 
contain words showing cither expressly or im- 
pliedly that there is a transfer of any interest 
in the property, and there is no question of 
redem'^tion, the document does not constitute 
a mortgage but merely creates a charge. 1935 
O.W.X. 871. Seealso 1941 Cal. 436. Absence 
of a personal liability is the principal test that 
distinguishes a charge from a simple mortgage. 
38 P.L.R. 8= 1936 I.. 482. See also 164 I.C. 381. 
in India a mere agreement to mortgage cannot 
create an interest in the mortgaged property 
in favour of the party to whom the property 
is agreed to be mortgaged, nor does it erre^e 
any charge. Assuming, that a decree for specific 
performance such agreement is properly made 


in a suit between the parties, it cannot relate 
back to the date of the agreement, so as to con- 
fer a right of priority over a mortgage created 
on the same property subsequent to the agree- 
ment and before the suit for specific perfor- 
mance. 40 Bom.L.R. 545=1938 Bom. 357. The 
question whether a sale-deed and a contem- 
poraneous agreement record an out-and-out 
sale with a condition for repurchase or record a 
transaction of mortgage, is in the first instance 
one of construction of the deeds in question. But 
surrounding circumstances can be taken into 
consideration by Court. The crucial test, in 
such cases, is the intention of the parties. It 
is not satisfactory to apply the test whether the 
relationship of debtor and creditor is created by 
the document. 16 Luck. 789= 1941 Oudh 479 * 
Where, on the cattle of a judgment-debtor be- 
ing attached in execution of a decree, a person 
executes a security bond, which provides that 
the executant stands as surety on behalf of the 
judgment-debtor, mortgaging certain properties, 
and covenants that (he attached cattle shall be 
produced before the Court, when required and 
on failure to do so binds himself to forfeit sum 
of Rs. 90, the value of 'the cattle, the docu- 
ment in question is not a mortgage nor does 
it create a charge within the meaning of S. lOO. 
164 I.C. 52^. 1933 R. 303. 

Secs. 58 and 105 . — Description as lease but 

REALLY A MORTOACE. — A documcnt, which 

purports to be a lease but fulfils the definition 
of a usufructuary mortgage, is a mortgage and 
the mere fact that it describes itself as a It^se 
does not make it a lease. i 939 N.L.J. 308 = 
*939 Nag. i66=I.L.R. (1941) N. 203. 

Sec. 59 . — AVhethcr S. 59 applies only if in 
pursuance of the mortgage possession is delive- 
red. 1941 R.D- 718 (2)= 1941 O.A. (Supp.) 

621 (i''=i94r A.W.R. (Rev.) 681 (i). “Signed 
for definition of “signed.” See General Clauses 
Act. S. 3, cl. 52. See also 41 B. 384.^ S. 4 
properly read means so far as it is applicable 
to the case of mortgages that if and when a do- 
cument of mortgage is executed, it must be 
registered as provided, in the Registration Act, 
but this section docs not in any way do away 
with the effect of S. 59. which expressly provi- 
des (hat in cc rain areas a mor’gage can be 
only by me.ans of an instrument in writing. 
*933 L. 972. 

Attestation. — Prior to T. P. Act it was 
enough if some one has signed the mortgage deed 
as attestor at mortgagor’s instance. 75 I.C. 
931 = 1924 A. 832; 34 C. 227. now the 

amended definition of “attested” in S. 3, supra 
and cases cited thereunder. See also 55 M.L.J. 
794. A mortgage-deed is admissible in Punjab 
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where the Act is not applicable even without 
attestation. 1920 L. 495=1:6 I.C, 610. Even 
though it may include properties situate in a 
place where the Act is in force. 17 L. 686— 
1936 L. 946 = 39 P.L.R. 946. The provision 
regarding attestation in S. 59 is not applicable 
to a case of hypothecation of movables and 
therefore a registered bond hypothecating a fund 
in Court executed, but not properly attested, 
would operate as a valid hypothecation. 1941 
M. 803 (2) = (1941) 2 M.L.J. 293. 

K.ANOM, Melkanom and Melcharth. — Deeds 
require attestation as morto'age deeds. 40 M.L. 
J. 282 = 44 M. 344. Even an anomalous mort- 
gage requires attestation. {Ibid.) As to what 
amounts to attestation, see 62 I.C. 668; 49 C. 
438; 46 C. 322 and S. 3, supra. The mere en- 
dorsement by the Sub-Registrar of admission 
»>f execution and the signature of the witnesses 
present at that time arc not suflRcicnt to 
satisfy the requirements of S. 59, where there is 
no evidence to the effect that the signatures of 
the witnesses to the admission were affixed to 
the document in the presence of the admitting 
executants, nor any endorsement to that 
effect. 131 I.C. 840 = 60 M.L.J. 302. See also 8 
O.VV.N. 194=132 I.C. 337: 6t C. 525 = 38 C. 
VV.N. 753™ 150 I.C. 762. But see 1932 A.L.J. 
653=1932 A. 527 (F.B.'). .Signature of the 

.Sub-Registrar affixed in the presence of the exe- 
cutant may be attestation. 1930 C. 730. 
.Attestation is an act done after execution ar^d 
until the deed has been executed, there can be 
no attestation. 68 I.C. 198 — 1923 N. 45. See 
also 1927 C. 926 = 45 C.L.J. 577. Two persons 
must have subscribed as witnesses. 83 I.C. 170 
= I925 P.C. 89 (P.C.l. Where the attestors 
validly attested a document but did not attest 
a subsequent addition of a few more properties, 
the attestation was held sufficient. 43 M. -1.05 
= 38 M.L.J. 251; 60 I.C. 736. Where unne- 
cessary interpolat i<jn of survey numbers was 
made after attestation and the attestor did not 
sign the document once again, the document 
was nof rendered <lefpcti\e. 97 I.C. 676 - i«)26 
M. JoGo. 

Who c.an Aitest. — A mark.sman may he an 
attesting witness. 26 I C. 84=12 A.L.J, T114; 
41 B. 384 = 39 I.C. 6t: I N.L.R. [.j; 131 I.C. 
241 — 1931 A. loi; 18 A.L.J. 103 = 55 I-f'- 230: 
91 I.C. 307=1926 O. 266. The executant 
hi-^self tannot be an attestor. 15 I.C. 666= i6 
C.W.N. 1073: 37 C. 526=14 C.W.N. 974. 

Scribe can also be an attestor. 1940 Rang.L.R. 
199. When a mortgage is executed henami 
the person who actually advances the money is 
acitially not a party to the mortgage deed as it 
stands. If he attests the deed, his at estation 

is sufficient for purposes of S. 39. Per Otiri'jm. 

The old Enplisli law in this respect has been 
mr)dirie<.l e* en in England and ts wholK’ 
inapplicable to conditions in India. 8 O W X 
660 (F.H.). 

Effect of Attestation.— The signature of an 
attesting witne.ss does not fix that witness with 
knowledge of the contents of the dt>cument or 
with anv liability tinder its terms. 42 C.L.J. 
215 = 9^ I-C. , 334 - Effect of witnessing execu- 
tion and attesting. 66 I.C. 589; 34 I.C. 397; 
1922 P. 19. Person signing merely to show- 


approval of transaction is not necessarily an 
attesting witness 26 Bom.L.R. 737 = 83 I.C. 
170=1925 P.C. 89 (P.C.); 62 I.C. 668=1922 
P. 49. 

Invalidly Attested Docustents. — Where a 
mortgage deed is not properly attested, it is 
not admissible in evidence as a mortgage deed 
but may be admissible in evidence as a .simple 
bond. 20 I.C. 364=13 A.L.J. 553; 66 I.C, 

680; 66 T.f . 589; 92 I.C. 948=1926 C, 637: 
32 M. 4io==i9 M.L.J. 584; 34 I.C. .397 = 3 O. 

L. J. 164. See contra 35 C.L.J. 473 = 27 G.W’.N. 
134. It is enforceable only ag.ainst those who 
are personally liable under it. 20 C.W.N. 989 
= 34 I.C. 900 = 31 M.L.J. 231 (P.C.). See also 
38 I.C. 932 = 44 C. 38a (P.C.); 46 M. 64 = 43 
M L.J. 745= 1923 M. 36. A loan prima facie 
involves a personal liability to pay. The 
money can be claimed against the mortgagee 
personally when the mortgage is invalid for 
want ofattc.station. 44 C. 388 = 44 I. A. 87 = 
32 M.I..J. 39 (P.C.). See also 1931 M. 124 = 60 

M. L.J. 309: 54 163=1931 M. 140 = 60 M. 

^•.T- 56- Admission of execution was held not 
sufficient to validate a mortgage deed which 
had not been duly attested. 104 I.C. 386 = 5 
R. 561 = 1927 R. 233. See also 1927 G. 926 = 
105 I.C. 28. See now the amendment of Evid- 
ence Act. S. 68. 1929 M. 881=57 M.L.J. 

588; 44 C. 3.4 «>. 

Proof of .\ttestation. — “Attesting witness*^ 
in S. 68 of the Evidence Act means the same 
thing^ as ‘'attesting witness” in S. 59, when the 
question is as to the proof of a mortgage. 62 
I.C. 97 = 48 C. 61. The proviso to S. 68 only 
removes the necessity of calling an attesting 
witness to proN’C the execution of the docu- 
ments therein referred to and does not purport 
to relieve the party of the necscsity of proving 
a mortgage in the form prescribed under S. 59. 
11 R. 26 -1933 R. 6=i.ir T.C. 700. Where 
a witness slates a mortgage bond was executed 
in the presence of himself and others and that 
he signed after seeing it executed, it is suffi- 
cient proof timt he signed as attesting witness, 
1924 P. 317. It is sufficient 
saw the hand executing and 
assenting and need not haye 
tant‘sface. 37 A. 474 = 42 I. A. 

150 fP.C.). Wh ere there is no proper attesta* 
tion by reason of (he execution not having 
fak^n place in the presence of the attestors, 
evidence of thr witnessing of the execution by 
some other person is not sufficient, 34 I C 
397. See also 1925 C. 318. (See now the 
amcnd- d S. 68 of the Evid. Act.) The evid- 
ence of plainiifr that the executant signed in 
the presence of the attesting witnesses was held 
.n«,fTic..-nt I.C. r,-, 7 ™> 93 ' A.L.J. 342. 

INO pioot by an attesting witness is necessary 
when tl.e exeruinnt himself admits a docu- 
ment. ^4 C. 34^ = 20 C.W.N. 1044: 62 I.C. 

B- 90. Sr^also 1936 O. 
w .N. 3.54. hven where a document is ad mit- 
ted to h.avc been executed. Court may require 
strict proof of valid attestation. See q I W 
5=^49 I.C. 278. Also 08 I.C. 280: P. «i8=od 

C.W.N. 36, 1925 P.C. 203 fP.C.); 6 L.W 

147 - 4 » • 385^ 4a I.C. 290; 1936 O.W.N.- 

354 - A document not validly attested as re- 
quired by law though its execution is admit- 
ted, IS altogether of no effect. 52 I A 3C2- 


if the attestors 
heard the voice 
seen the execu- 
163 ^20 M.L.J. 
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1925 P.C. 203=549 M.L.J. 240 (P.G.). Proof 

by one attesting witness is sufficient. 60 I.C. 
554=39 M.L.J. 463. He need not depose that 
the other attestor witnessed the execution. 39 
A. 109; 39 A. 241; 58 I.C 801; 39 I.C. 274, 
But if the validity of the mortgage be specifi- 
cally denied in the sense that the document did 
not effect a mortgage in law, then it must be 
proved by the mortgagee that the mortgage 
deed was attested by at least two witnesses. 
1932 A.L.J. 653=1932 A. 527 (F B ). The 
question of valid attestation cannot be raised for 
the first time in appeal. 46 M.LJ. 56; 51 I. 
C. 378; 1924 M. 513. But jtfe 101 I.C. 277 = 
1927 P. 131. Even though a document has 
not been registered or attested, the long course 
of conduct on the part of the executant may 
prevent him from disputing its validity. 45 A. 
388 = 21 A.L.J. 294 (case of a transaction be- 
fore T.P. Act). An allegation of proper attest- 
ation of a mortgage in a plaint not denied 
specifically or by necessary implication by the 
defendant must be taken to have been admit- 
ted by him. Consequently it need not be pro- 
ved. 39 M L.J. 453 = 581.0. 801. One of the 
attestors to a mortgage deed was dead at the 
time of the suit and the other was unable to 
say if the deed was the one he attested. Evid- 
ence of the scribe was let in to prove execution. 
Held^ it was sufficient under the circumstances. 
90 I.C. 630 =1925 C. 318. Where a person 
who has signed a deed as a scribe subsequ- 
ently asserts that he signed, as a witness, the 
onus of proving this assertion lies heavily on 
the party so assertirg, 4 Pat. I... J. 5**— 53 
I.C. 79. 

Para. 2. — Delivery of possession is sufficient 
and necessary xn the case of unregistered mort- 
gages below Rs.ioo. 62 I C. 859; 1922 O. 123; 66 
I.C. 3C0; 31 I.C. 87 (Bur ), \yherc a mortgagor 
has given possession under an invalid rnortgage 
lor above Rs 100, he < an maintain a suit for re- 
covery of possession and the Court will decree 
the suit conditional on his repaying the money 
advanced. 98 I.C. 195=1927 h'l 92; 2 R. 

313=1925 R. 1. But see zoo I.C. 733 (i)“ 

1927 A 441. {See now S. 53-A.) The delivery 
of possession is to be contemporaneous with the 
execution of the bond. 41 I.C. 455 = 4 O.L.J. 
446. See also 46 L.W. 742= 1938 Mad. 85 
Usufructuary mortgage for Rs zoo ukregis- 
TERED — An unregistered deed of usufructu- 
ary mortgage for Rs 100 is invalid and no .suit 
for redemption could lie. Yet there is noth- 
ing against the mortgagor claiming a decree for 
possession, if he could prove his title indepen- 
dently of the mortgage. The mortgage being 
invalid, the mortgagor is entitled to possession 
of the property on proof of title, but if the u^- 
fructuary mortgagee has been in possession for 
more than 12 years as such, he must be deenr^ 
cd to have acquired mortgagee’s rights and 
tJius there comes into existence a legal oper- 
ative mortgage which the mortgagor must re- 
deem as a condition precedent to a decree or 
possession. 1935 A.W.R. 703. . . ^ c 

Registration. — The 3 exception in S 59 
the Act (that there need not be a registered 
instrument to evidence an equitable mortgage) 


remains subject to an exception that has a 
twofold effect. First, that if the terms of the 
contract relating to the equitable mortgage 
have been reduced to the form of a document 
— if the intended equitable mortgage is created 
by contract which is reduced to the form of a 
document — no evidence shall be given in 
proof of the terms of such contract except the 
document itself (or secondary evidence of its 
content-s). Secondly, since the object of such a 
document is to create a security, i.e.^ to create 
an interest in immovable property, the docu- 
ment itself shall not affect the property, nor be 
received as evidence unless it has been regis- 
tered; Registration Act, Ss. 17 and 49- 34 Bom.L. 
R. 741 = 1932 B. 401 (2). Mortgage for Rs. Bo- 
Subsequent advance of Rs. 80 on the same secu- 
rity requires registration — 19*8 R. 242. See^also 
1930 A. 431 = 1261.0. 17. In a suit in eject- 
ment, the defendant can set up even an unregis- 
tered mortgage deed to show that he was in 
possession as mortgagee and not as tenant. 
1924 A. 837=781.0. 955. An agreement to 
execute an usufructuary mortgage deed 
not be registered. It is specifically enforceable 
and where the mortgagee had been put m 
possession, it can be set up as a defence m a 
suit for redemption 1930 P. 479=126 I.C. 854, 
Where a transaction was entered into prior to 
the T.P. Act and a long course of conduct by 
the mortgagor showed that he treated it on the 
b^sis of a mortgage, and where the defendant 
was in possc.ssion, the mortgagor cannot quest on 
an unstamped and unregistered document. 45 
A 388= 1923 A. 433 (2).. Mortgagee need not 
advance money before registration and so a cre- 
ditor of the mortgagor cannot attach the money 
in the hands of the mortgagee before registra- 
lion. 1922 A. 384. Where a non-existent pro- 
perty or a property’ not belonging to the mort- 
gagor is included in the document, with a view 
to registration in a particular office, the regist- 
ration is futile and the security unenforceable. 

38 C.L.J. 355=1924 < • 348. Where a deed is 
invalid for want of registration, the creditor can 
obtain a money decree on the covenant to repay. 

66 I.C. 680. See also 1931 M. 124=60 M.L. 

J. 309. But j-re 1926 O. 138; 21 O.C. 347 - 
Interest in royalty is not immovable pr^er^ 
and no registration is necessary. 1922 36 - 

Registered mortgage deed — Alleged ' modihca- 
tion by subsequent verbal arrangement — Proof^“ 
Not permissible. 61 I.A. i 85 =-i 3 F. 310=66 
M.L.J. 662 (P.C). Unregistered mortgage 

Notice given to subsequent mortgagee at time 

of registration — Priority. 1933 L. 609=146 I.C. 

40 (i). Mor'gage of fruit-bearing trees — Com- 
pliance with formalities prescribed by S. 59 if 
necessary. See 54 A. 437. 

Mortgage by deposit of title-deeds — 
Written Memorandum. — The T. P. Act is 
not in force in the Punjab, and S. 59 does 
not prohibit the creation of a mortgage by 
deposit of title-deeds in the Punjab. [9 
M.I.A. 307 (P.C.) and 31 P.R. 1916, 

Ref,] 1933 L; 972. A mortgage by depo- 
sit of title-deeds cannot be effected within 
the limits of a cantonment to which S. 59 
has been extended. 1933 L. 972; 1933 L. 
1001 . Case of mortgage by lessee by depo- 
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NOTES. to get the original award deposits a certi- 

sit of title-deeds of the lease (though the fied cop 3 - of the award as evidence of his 
lease had expired on the date of mortgage title to the property mortgaged by him, the 
but the lessee continued in possession and deposit creates a valid equitable mortgage, 
lessor had accepted rent). 148 I.C. 721'= (1933 L. 972, Foil.) 1935 L. 640. A letter 

1934 R. 51. Case of mortgage by deposit written by the mortgagor the next day 
of the copy of the partition award, on which after an agreement to deposit the title-deeds 
a decree had been passed by Court. 1933 had been concluded ran as follows: “I am 

L. 972. An endorsee of a negotiable in- sending you the title-deeds with the inten- 

strument, the paj'ment of which is secured tion of depositing the same with you as per 
by a mortgage by deposit of title-deeds, can the^ memorandum of yesterday executed by 
claim to enforce the mortgage, even though me” and then referred to the schedules an- 
there is no registered instrument conveying nexed to the letter. Held, the two docu- 
the mortgage rights to him. 148 I.C. 721 ments must be read together and, so read, 
= 1934 R. 51. See also 1937 Rang. L. R. they embodied the terms of the transaction 
303=1937 Rang. 154. A writing evidenc- and not having been registered, the mort- 
ing the terms of the equitable mortgage gage was not valid. 129 I.C. 814=1931 M. 
must be registered. Where, however, it 124=60 M.L.J. 309. An equitable mort- 
was not registered but the title-deeds con- gage can be created by the deposit of title- 

tinue to remain with the mor.gagce and deeds alone, but where the title-deeds are 

later on the mortgagor told the mortgagee handed over accompanied by a bargain, the 
oralb' that the title-deeds would continue as terms of the bargain must prevail ; and where 
security held, a valid equitable mortgage U is reduced to writing, it and it alone must 
was created. 109 I.C. 170=1928 M. 919. determine the scope and extent of the se- 
But see 59 I.C. 578 (see now the amend- :urity. 141 I.C. 541=1933 Pesh. 35. The 
ment of S. 59 in which the words ‘"other real test is not the exact moment at which 
than a mortgage by deposit of title-deeds” the documents are handed over, and if they 
are newly introduced); 112 I.C. 491; 117 are handed over merely for purposes of in- 
I.C. 59. Deposit of title-deeds by ttnre- spection and not for the completion of the 
gistered letter does not create an equitable contract, then the terms of any subsequent 
mortgage. 112 I.C. 278=1928 M. 909 ; 24 document recording the terms of the contract 
C.W.N. 599. See also 94 I.C. 427=1926 must be regarded as the contract itself. 

M. 743; 108 I.C. 291 = 54 M.L.J. 109; 34 ilbid.) The debtor wanted a loan 

Bom.L.R. 748; 1936 M.W.N. 367=1936 M. from the bank by depositing a mortgage-deed 
256. But when the letter records a previ- as security. The bank replied in the afBrma- 
ously completed transaction it does not re- tive and thereupon the debtor wrote a letter 
quire registration. 29 C.W.N. 784=88 ^*td a pro-note on receipt of which the bank 
I.C. 866. See also 61 C.L.J. 473; 1935 paid the loan. The letter described itself 
R. 333; 67 I.C. 421. When the deposit of as one of hypothecation and contained the 
title-deeds is independent of the memoran- important terms of the transaction. Held, 
dum, the deposit creates the mortgage and that the letter should have been registered.’ 
the memo, need not be registered. 16 L. ilhid.') A mere list of documents depositl 
W. 936=1923 M. 262; 37 I.C. 117=25 C. ed or any entry in a voucher need not be 
L.J. 160; 47 I.C. 133; 45 I.C. 918. See registered. 1930 L. 920. At the time of 
also 24 C.W.N. 599=31 C.L.J. 375; 3 R. making a deposit of title-deeds as security 
443; 84 I.C. 629=1924 M. 547; 54 M.L.J. for money lent, the mortgagor gave a me'- 
109=1928 M. 972. If such a document morandum which contained a list of the 
which requires registration is not registered, title-deeds with the introductory words: 
it cannot be used in evidence at all and the “.^s agreed upon in person, I have delivered 
transaction itself cannot be proved by oral to you the undermentioned documents as 
evidence either. I.L.R. (1937) 2 Cal. 586 security.” Held, it was only a list of the 
= 1938 Cal. 308. See also 43 C.W.N. 806 documents and did not embody the terms of 
(P.C.). In a mortgage by deposit of the agreement betvveen the parties and there- 
title-deeds if there is a writing it must be fore did not require registration 58 I A 
considered whether it creates the mortgage 68=54 M. 257=60 M.L.J, 506 (P C )* 
or whether the mortgage is complete with- See also 11 R. 491 = 1933 R, 307 \ mort- 

out the writing, the writing being merely gagee with deposit of title-deeds was act- 
the statement of fact which would evidence ing as an agent of his mortgagor in arrang- 
tlie mortgage. If the writing creates the mg a loan for the mortgagor. At the sanic 
mortgage it must be registered. 176 I.C. time he was also acting as agent of the 
580=1937 Cal. 741. A transaction whereby mortgagee; but as agent of the mortgagor 
a tax receipt and a certified copy of a sur- he sent a letter to the mortgagor contain- 
vey map relating to land in Rangoon were ing the scope of the security and the term 
delivered to a creditor did not give rise to a Held, tliat the document was not the bar- 
mortgage by deposit of title-deeds (History gain between tlie parties to the mortgage 
of mortgage by deposit of title-deeds subsequently effected but only one sent bv 
traced). 11 R. 239=1933 R. 299, Where agent of the mortgagor; that it did not re- 
an award has been filed in Court and a dc- quire registration and that extraneous evi- 
cree has been passed and the debtor failing dence was admissible to prove the scope of 
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References to mortgagors ^t 59 "A. Unless Otherwise expressly provided, 

and mortgagees to include reference in this chapter to mortgagors and mortgagees 
dTem"^ deriving title from shall be deemed to include references to persons deriv- 
ing title from them respectively,] 

Itights and JLiabilities of Adortgagor. 

6o. At any time after the principal money has become ^fdue], the mort- 

Right Ol mortgagor to t ‘I" payment or tender, at a proper 

redeem. time and place, of the mortgage-money, to require the 

niortgagee (a) to deliver ^[to the mortgagor the mort- 
gage-deed and all documents relating to the mortgaged property which are in the 
possession or power of the mortgagee], (6) ^vhere the mortgagee is in possession 
ot the mortgaged property, to deliver possession thereof to the mortgagor, and 
(f) at the cost of the mortgagor either to re-transfer the mortgaged property to him 
or to such third person as he may direct, or to execute and (where the mortgage 
has been effected by a registered instrument) to have registered an acknowledgment 
in writing that any right in derogation of his interest transferred to the mortgagee 
has been extinguished : 


LEG. REF. 

1 This section is new and is added by Act 
XX of 1929. 

* Substituted for the word “payable” by 
Act XX of 1929. 

® Substituted for “the mortgage-deed, if 
any, to the mortgagor” by Act XX of 1929. 

NOTES. 

the security. 148 I.C. 721 = 1934 R. 51. 
Though an agreement embodied in a written 
document requiring registration under S. 17 
and not so registered cannot be proved bj’’ 
the written, document or by oral evidence, 
yet where there is no written agreement, 
there is no reason why the intent to create 
£L security bj’ deposit of title-deeds under 
the exception provided for in S. 59, should 
not be evidenced by written as well as by 
oral evidence. {Ibid.') The Act, far 

from containing any general prohibition of 
mortgages by deposit of title-deeds, ex- 
pressly exempts them when made in the 
specified places from the formalities pres- 
cribed for other mortgages. The onus is 
strongly on him who seeks to impugn me 
validity' of such mortgage. 35 C. W. N. 
1061 = 1931 P.C. 239=61 M.L.J. 408 (P. 
C.). 

Pleadings .\nd Practice. — If an oral 
mortgage for Rs. 100 or upwards a suit tor 
redemption is not sustainable. The rnort- 
gagor can sue for possession on the basis ot 
his title and the mortgagee cannot claim to 
remain in possession on the strength or tne 
oral mortgage which could not be provea. 
1939 Rani. L. R. 645=1940 Rang. 11 

(F.B.). The fact that a mortgage-deed is 
not duly proved to have been executed and 
attested, as required by S. 59 is no bar to 

the Court passing ^ money decree on the 

personal covenant. oO L.W. 524 — (1939) 

2 M.L.J. 664. 

Sec. 59 (as amended in 1928), 59 

and 100: Scope. — debenture issued by a 
Limited company, the loan under it being 


stated to be on the security of specified im- 
movable property, requires registration 
under S. 100 of the Transfer of Property 
Act read with S. 59 of the Act as amended 
in 1929, even when the amount of the loan, 
is less than Rs. 100. If the debenture is 
not registered, the holder of a debenture 
cannot be regarded as a secured creditor, 
although the debenture has been registered 
with Registrar of Joint Stock Companies. 
I.L.R. (1939) Mad. 199=48 L.W. 952= 
1939 Mad. 202=(1939) 1 M.L.J. 185. 

— The Select Committee said: 
Whether the words ‘mortgagor’ and ‘mort- 
gagee’ as used in the various sections in 
this Chapter include all persons deriving 
title from them has given rise to some 
difficulties. iSee 39 I. A. 7; 27 A. 223); 
in order to make this clear, we propose the 
addition of S. 59-A.” See 1931 A.L.J. 
273=1931 A. 277 (F.B.). Mortgage by 
Hindu father— Later mortgage by sons — 

Covenant against redemption without pay- 
ment of both amounts — Mortgagee’s right 
to consolidate — Redemption of one mort- 
gage alone — Right to. 11 O.W.N. 1601= 
1935 O. 213. S. 59-A does not control 
S. 92— Purchaser of mortgaged property at 
sale in execution of money-decree — Pay- 
ment of prior mortgage by — Right of subro- 
gation. See 44 Bom.L.R. 20. 

Sec. 60: Scope of section. — The rule in 
this section is to be applied even where the 
Act is not in force, as a rule of justice, 
equity and good conscience. 1 R. 419= 
1924 R. 83. It is not necessar 3 ' for the 
application of S. 60, that the mortgrage 
should be based upon a contract. It ap- 
plies also to mortgage created by operation 
of law under S. 171, Bengal Tenancy Act. 

15 P. 481 = 17 Pat.L.T. 726=1936 P. 629. 
Under S. 60 the integrity of a mortgage is 
not broken except where the mortgagee has 
purchased or otherwise acquired as proprie- 
tor a certain portion of the property mort- 
gaged. Hence where the mortgagee has 
allowed the owner of one part of the 
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Provided that the right conferred by this section has not been exrineuished 
by the act of the parties or by *^[decree] of a Court. ^ 

The right conferred by this section is called a right to redeem and a suit 
to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid any provision 
to the effect that, if the time fixed for payment of the principal money has been 
allowed to pass or no such time has been fixed, the mortgagee shall be entitled 
to reasonable notice before payment or tender of such money. 

D j ^ Nothing in this section shall entitle a ner«ic^n 

Redemption o! portion of hi i ^..K- r .1 a. person 

mortgaged property. mteresiecl in a share only ot the mortgaged property 

redeem his own share only, on payment of a pro- 
portionate part ol the amount remaining due on the mortgage, except 
where a mortgagee, or, if there are more mortgagees than one* all such mortga- 
gees, has or have acquired, in Nvliole or in part, the share of a mortgagor ^ 


LEG. REP. 

’ Substituted by S. 22 of Act XX of 1929 
for “order”. 

® Inserted by S. 22 of Act XX of 1929. 

NOTES. 

mortgaged property to redeem his part 
any separate owner of a portion of 
what remains cannot redeem his part on 
payment of its proportion of the debt. 1942 
A.L.J. 463=1942 P.C. 50=(1942) 2 M. 
L.J. 390 (P.C.). 

"Mortgage-money” me.\ning of. — The ex- 
pression “mortgage-money” is to be construed 
as the principal money and interest of which 
payment is secured for the time being. 1929 
A. 411; S L. 425=1924 P.C. 183; 113 I. 
C. 750. (Sec also S. 58, supra'). Sums 
received by mortgagee have to b^ credited 
in favour of mortgagor. 1931 A.L.J. 421. 
A mortgagee remaining in possession of tlic 
property and receiving profits in lieu of 
interest is in the absence of covenant by the 
mortgagor to add the deficiency- in tlie pro- 
fits to the principal or to pay it up at the 
time of redemption, entitled to redeem on 
paying the principal sum onlv. 14 A.L.J. 
986=37 I.C. 95; also 98 P.R. 1917=41 I. 
C. 59. Sec also 53 C.L.J. 380, where there 
was express covenant for pay-ment of prin- 
cipal and interest apart from rents and pro- 
fits received by the mortgagee. The ex- 
pression }nortgage-moitcy“ includes costs 
properly incurred by the mortgagee, sucli 
as costs of litigation which arc allowed 
under the law of mortgage in England. 25 
Bom.L.R. 839=1924 B. 264 ; 28 I.C. 184= 
16 M.L.T. 365. In .a redemption suit the 
mortgagee could not claim compensation for 
improvements made by him during the term 
of his tenancy, prior to the mortgage. 54 
P.R. 1912=14 I.C. 78. Sec also 17 A. 
282. Where certain properties were usu- 
fructuarily mortgaged but a portion was 
sold in execution of a prior mortgage and 
the mortgagee without taking any steps in 
respect of the property sold, remained in 
possession of the remaining property, in a 
suit for redemption by the mortgagor, the 
mortgagee is not entitled to claim loss of 
interest sustained by the deprivation of a 


portion of the properties and the mortga- 
gor IS not entitled to a reduction of the 
nioney because the mortgagee fail- 

entire properties. 13 I. 
A?’ executed on 

provided that interest would 
be paid yearly and that the principal would 
be paid within five years. It further pro- 

follows : "In the case of default 
of payment at the time fixed or on the dis- 

place within the stipulated 
period of any act of bad faith, then the 
would be entitled to recover his 
and interest^ in any wav 
by filing a suit.- The mortgagor faded ?o 
pay mterest m May, 1913, but Ihe suit was 

' I • ^ which the parties had in 
tontemplation was not the mere default in 
the payment of the annual interest 

"as no default by the mortgagor 

the* who\e“ f mortgagee to realise 

oeHoH niortgage-money within the 

period of five years and that the suit hav- 

in ^iine ^ 

Mortgage-money includes'^all whfch 

uayf b^ I’S 1 

red. 41 Al. 1043=35 M.L.J. 414; ^6 I C 

niortgagor is liable to pay at the 

Vidccl expinLs pro- 

viacci to be paid m the mortgage as siirb 

wTtho »'ortgage-deb{ carlliot^b^made 

J S.1^- 

ffage will be foreclosed if the mortgage- 
money ,s not paid does not extinguish dfe 
mortgage on failure to pay the inortLJe 
n,oney and the right of redemption If ^^t 

redemption can only be 
lost either by a fresh agreement between the 

by foreclosure proceedings In 
the absence of either, the entry recording 
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mutation in the name of the mortgagee as 
owner is of very little help in the determi- 
nation of the point. 11 O.W^.N. 559=1934 

0. 246. Where at the time the mortgage 
■was entered into, there was no law of limi- 
tation for redemption existing, the right to 
redeem cannot be lost by lapse of time. 78 

1. C. 358=1925 L. 105. If a person being 
a party to a suit on a mortgage prior to his 
own omits to claim his right to redeem 
such prior mortgage, he cannot afterwards 
sue on the mortgage. 79 I.C. 654=1924 
O. 56. Until a mortgage has been extin- 
guished, there is a repeated cause of action 
to sue for its redemption. It is only when 
it has been extinguished by a final decree 
in redemption suit or when the mortgagor 
fails to redeem and the property is sold that 
the rights of a mortgagor to redeem come 

to an end. 114 I.C. 186=1929 A. 231; 
104 I.C. 358 (2)=1927 N. 345. See con^ 
tra 70 I.C. 152=26 C.W.N. 532; 10 C.L. 
J 115='! I.C. 71. Even after it is extin- 
guished by sale of the mortgaged property 
purchased bv the mortgagee himself, it may 
be revived where a subsequent mortgagee 
who was not a party to the previous suit 
redeems the prior mortgagee purchaser 
under a decree of Court, the consequence 
of such redemption being that the 
mortgage was satisfied ar^ the decree an 
sale were vacated. 1930 a 

28 N.L.R. 247=1932 N. 154. A 
nary decree for foreclosure does 
guish the right of the niortga^or to redeem 

the mortgage. 130 I*^* ^^^“^^^nf.e,;ession 
265=1931 A. 223. ^ P?® ^ort' 

against a mortgagee does not bar the mo ^ 
gagor’s right of redemption. 38 A. 411 

Hod ■ wks^ mentJoned^ f or°^he %ortgage. but 
jt was^^ovided the 

charged by s-en, instalments np^t^ ess 

??4 (A. tobala ^ovid- 

li^haPihflVds tiere to be kept m Aat 

rin?>e"rhl °L?t/a^;ee\ cT^Ppre- 

amount due for amount 

‘‘if we cannot pay the entire 

according to the ^/^P^/^Vf''wiVrbe regarded 
term this if'^d /e shaU ^ase 

as an out-and-out sale and^.^ having been 
to have any right. that the plain- 

filed for redemption, oaying the 

tiff could not 

amount due for principa rents and 

altogether from the amounts ot 


profits I'eceived by the mortgagees from the 
land, (2) that there was no case for recti- 
fication or cancellation on the ground of 
mistake, and (3) that the mortgagors could 
not ask for an account under Ss. 76 and 
77. 134 I.C. 95=53 C.L.J. 380. (See 

also the new amendment of this section.) 
Where a mortgagee brings a suit for pos- 
session in pursuance of a condition in the 
mortgage-deed, that if principal and interest 
are not paid off in a certain period the mort- 
gagee can take possession of the mortgaged 
property, the mortgagor or persons claim- 
ing through him cannot claim to redeem in 
such suit. Ill I.C. 519=1928 L. 668. The 
mortgagor cannot insist on redemption be- 
fore the day fixed for payment as the right 
of redemption and foreclosure are co-ex- 
tensive. 8 I.C. 707 (C.). See also 16 

M. 486; 1928 A. 131; 42 C. 1146=19 C. 
W.N. 389=28 I.C. 450; 64 I.C. 780=17 

N. L.R. 202; 79 I.C. 870=1925 N. 11; 
43 M.L.J. 368=1925 M. 825; 1929 M. 339; 
8 P. 243=113 I.C. 106; even though the 
period may be long. 80 I.C. 728=1925 A. 
42; 116 I.C. 609=1929 L. 523 (and cases 
referred to therein), or even if the terms 
of the mortgage were unconscionable. 94 
P.R. 1919=52 I.C. 542. See also 1929 L. 
523; 4 Luck. 203=1929 O. 54 (Redemp- 
tion rendered impossible owing to onerous 
condition in mortgage-deed. If condition is 
enforceable). (See also the Statement of 
Objects and Reasons to the new amending 
Act XX of 1929.) Contract to the con- 
trary. See 25 A.L.J. 1051; 36 A. 195=41 
I. A. 84=26 M.L.J. 474 (P.C.). Where 
mortgage was bj' conditional sale and no 
proceedings were taken to foreclose it, 
mortgage could be redeemed. 149 I. C. 
969=1934 L. 242. On the breach of the 
condition of repayment, in a mortgage by 
conditional sale, the contract executes itself, 
and the transaction is closed and becomes 
one of absolute sale without any further 
act of the parties or accountability between 
them. 97 I.C. 725=1927 S.,46. An usu- 
fructuary mortgagee has no right to remain 
in possession of the mortgaged 

after mortgage-money is satisfied from the 
usufruct though the parties may have mis- 
calculated that the liquidation of the mort- 
gage-money from the usufruct shall take a 
longer period. 5 O.L.J. 263=47 I.C. 161. 
When the parties to a mortgage agree to 
certain terms it is the duty of both parties 
to adhere to the terms of the mortgage but 
if the mortgagee commits breach, the mort- 
gagor would be entitled to redeem the mort- 
gage even before the expiration of the 
period fixed as the term thereof. 48 M. 

L.J. 338=1925 M. 825. See also 25 A- 

L.J. 658. If the parties agree th^it the 
mortgage-money should be paid in Jeth in 
a year and the property redeemed paymem 
in any other month is not a good and v^id 
tender. 1 O.L.J. 263=24 I.C. 874. See 
also 4 O.L.J. 334=40 I.C. 381. Where a 
mortgage-deed in respect of 

groves provides for redemption in the lai- 
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low season, such limitation has no signifi- 
cance and it is not necessary that a suit 
for redemption o£ such •mortgage should 
be filed in the fallow season. 5l I.C. 880 
(O,). Where on the same date when the 
mortgage was executed, a vartluxmanain was 
entered into which provided for extinguish- 
ment of the debt out of the rents, the sub- 
mortgagees holding under the mortgagee are 

bound by the varthonianam . 107 I.C. 808 

= 1928 M. 382. A transferee from the 
heirs of a benamidar mortgagor con main- 
tain a suit for redemption. 29 C.L.J. 434 
and 45 C. 909 (P.C.), Rel. on. 38 L.W. 
266=1933 M. 635. A raiyati holding was 
mortgfaged and the mortgagee undertook to 
redeem a prior mortgage and pay the rent 
of the holding, but he neither redeemed the 
mortgage nor paid the rent, and when the 
holding was sold for arrears of rent, inclu- 
ding the rent for two years prior to the 
mortgage, he bought it in the name of an- 
other person. In a suit for redemption, 
held, that the fact that another person, ^vho 
was not the mortgagor, shared responsibi- 
lity with the mortgagee for a wrongful 
omission would not in the circumstances of 

the case give him a right to derive benefit 
from the omission at the expense of the 
mortgagor and the sale was no bar to the 
redemption. 151 I.C. 255=1934 P. 307. In 
order that the integrity of a mortgage may 
be broken, it is necessary that all the mort- 
gagees should have purchased a share in 
the mortgaged property. Where a suit is 
brought for redemption by an heir who is 
interested only in a portion of the mort- 
gaged property and though all the heirs 
were made parties, the suit as against one 
is found to be not maintainable, it is not 
open to the plaintiff to claim a decree for 
redemption of the remaining property by 
payment of the whole of the mortgage- 
money. Unless the whole of the mortgage- 
money is paid to all the mortgagees, the 
whole money due under the mortgage can- 
not be deemed to have been paid. 1939 
A.L.J. 590=1939 AM. 600. 

iNUiV'tSIBlLITY OF MORTGAGE (A) GeNE- 

ral. — The integrity of mortgage cannot be 
broken without the consent of the mort- 
gagee. A person interested in a portion 
only of the mortgaged property is not en- 
titled to redeem that portion alone, 102 I. 
C. 708 ; 2 I.C. 662 (C. ) . Sec on appeal 
42 C. ^1=28 I.C. 930 (P.C.). A mort- 
gagor is entitled to redeem a portion of the 
mortgaged property on payment of the en- 
tire mortgage-money even though his claim 
against the remaining portion is time bar- 
red. Doctrine of indivisibility of mort- 
gages discussed. 54 B. 625; 1930 A. 416. 
%ee also 43 P.L.R. 705=1941 Lah. 421. 
Exceptions to the doctrine stated. 59 C. 
1374. A person who has any right at all to 
redeem has a right to redeem the whole of 
the mortgaged property and cannot be com- 
pelled to redeem only the part in which he 

C.C.M.— 643 


may be interested. See also 57 C. 872= 
129 I.C. 310=1930 C, 810; 1933 R. 392, 
The property, which was subject to two 
mortgages, was taken on lease by a Hindu 
father and a stranger. In a decree on 
one of the mortgages the father redeemed 
the mortgage with joint family funds the 
stranger contributing nothing. In suit on 
the other mortgage the son is entitled to 
redeem whole, and, not only one-fourth, 
although father declined to redeem. 29 
N.L.R. 77=1933 N. 44 (2). So long as 
the integrity of a mortgage remains intact, 
each item of the property mortgaged, when 
there are distinct and separate items, is lia- 
ble for the whole amount due under the 
mortgage. 164 I.C. 613=1936 A. L. T. 
1116=1936 A.W.R. 788=1936 A. 595. See 
also 15 Pat. 481=1936 Pat. 621. S. 60 
cannot be read subject to S. 82 and the fact 
of the purchase of several items piecemeal 
by different persons will not give them a 
right to redeem the properties piecemeal. 
There must be a redemption of all the 
items at once. 26 I.C. 194 (M.). But 
see 11 P.L.T. 595=1930 P. 579. A mort- 
gagee can, however, allow redemption, by a 
co-mortgagor of his share of the mortgaged 
property'. 50 P.R. 1912=13 I.C. 539. 

(B) Act of mortgagee in dividing 
SECURITY. — The proposition that a mortgage 
is indivisible is one for the benefit of the 

mortgagee and it may be waived by him* 
1928 L. 792. also 10 C.L.J. 150=1 

I. C. 264. Where the mortgagee has dealt 
with one of those entitled to the equity of 
redemption, persons entitled to the equity of 
redemption in the remainder may claim to 
redeem their shares. 38 M. 310=23 M.L. 

J. 576=17 I.C. 837; 1927 M. 1039 (2); 
22 Bom.L.R. 1431=59 I.C. 762; 50 P.R. 
1912=13 I.C. 539 ; 27 Bom.L.R. 1449=1926 
B. 31; 59 I.C. 762=22 Bom. L. R. 1431. 
But see contra 45 A. 524=1923 A. 499. 
Where two of three mortgagors sold their 
interests in the equity of redemption and the 
purchasers executed a fresh mortgage-deed 
in favour of the mortgagee, the mortgage is 
split up and the third mortgagor is entitled 
to redeem his undivided one-third share 
1915 M.W.N. 189=28 I.C. 248; 1926 P. 94. 
The mortgagee’s t«Tking in lieu of his whole 
mortgage a portion of the mortgaged propertv 
does not affect the principle of indivisibility 
and does not entitle a party to redeem the 
portion so taken by paying a proportionate 
part of the mortgage-debt. 20 N, L. R. 
115=1924 N. 266. See also 91 I.C. 978= 
1926 B. 31. A zamindar made an usufruc- 
tuary mortgage of his zamindari without 
sir in 1867. Subsequently in 1895 he exe- 
cuted an usufructuary mortgage of his sir. 

I lamtiff took an assignment of his first 

mortgage in 1900 and the defendant of the 
second mortgage in 1910. In 1913 plaintiff 
purchased the equity of redemption in the 
property covered by both the mortgages and 
instituted a suit against the defendant for 
redemption of the mortgage of 1895 relating 
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to si^. Held, that the plaintiff was entitle*! 

to redeem. 1931 A.L.J. 162=1931 A. 238. 

(C) Purchase by Mortgage op part op 
mortoaoed property. — The integrity of a 
juortgage can only bo broken up in the case 
of a mortgagee acquiring a portion of the 
mortgaged propeitv by purchase, inlieritance 
or otherwise. 31 A. 335; 1925 O. 150 
t2); 21 O.C. 172=47 I.C. 200; 53 I.C. 
587 (C); 43 M. 372=38 M.L.J. 239 (F. 
B.); 8 .^r.L.T, 409=8 I.C. 153; 57 C. 872 
= 1-930 C. 810; 1920 A. 601=1923 R. 61; 
5 I’.L.T. 312=75 I.C. 821; 62 P.B. 1911 
=11 I.C. 100; 7 O.L.J. 585=58 I.C. 983. 
Where a mortgagor sells to a third person, 
a portion of the mortgaged propert 3 ' and 
then sells an item of the mortgaged property 
lo the mortgagee, the result is to break up 
the integrity of the mortgage, and such third 
person can redeem his share in the mort- 
gaged property outpayment of a proportion- 
ate part of the amount due not in proportion 
to the value of different items of the pro- 
perty' but in proportion to the liabilities of 
the x^arties under the sale-deed. 1937 A.L. 
J. 113=1937 A. 44. It is* not open to the 
X^urchaser from some of the mortgagors to 
redeem Uiore thau the share purchased by 
him. 55 A. 359=142 I.C. 410=1933 A. 
L.J. 151=1933 A. 257 (F.B.). In spite 
of the integrity of the mortgage being 
broken by mortgagee, one of several mort- 
gagors or a i>urchaser of a portion of tho 
equity of redemption is entitled to redeem 
tlic whole of the property subject to the 
equities which other persons may have, due 
provision being made for their rights. 1936 

1003=1937 M. 136. As to 
whether one mortgagor must redeem the 
whole of the remaining shares, nce 1929 A. 
409; SO B. 331=28 Bom.L.R. 588=96 I.C. 
361; 59 C. 1372. **S?tare of the mortgagor** 
in the last clause of S. 60, can in the con- 
text only' mean the interest of tho mortgagor 
outstanding after the creation of the mort- 
o'age, (^.c.) the equity of redemption. The 
clause will apply only to cases where the 
mortgaged property is owned or becomes 
absolutely owned by several co-sharers or 
owned in distinct and separate ownership by- 
more than one mortgagor. When a mort- 
gagee purchases the property free of ms 
mortgage and pay's the full value of the 
property, the substance of the tran-action 
is that the mortgagee gives up his mort- 
gage right and purchases the property as- 
Tf it were an unencumbered property', pay- 
ing the full value therefor. The acquisy 
ti*in by the mortgagee in such a case would 
bo not as a mortgagee. To such a case the 
last clause of S. 60 cannot apply. 51 
W. 230=1940 Mad. 498=(1940) 2 
1003. See also (1941) 2 M.L.J. 

One of two co-mortgagors sold his equity or 
redemption to five others, one of 
subsequently obtained an assignment of the 


entire mortgage rights from the mortgagee. 
The other mortgagor having sued to redeem 
his half share, alleging that the integrity of 
the mortgage bad been broken up, held that 
S. 60 applied t<f the case, and that the 
plaintiff could be given a decree for redemp- 
tion of his share in the mortgaged property. 
11 O.W.N. 933=1934 O. 348. Where the 
hrst mortgagee obtained a decree on his 
mortgage without impleading the second 
mortgagee and purchased properties in exe- 
cution including the one mortgaged to the 
latter and on failure to get possession, 
brought a suit against the second mortgagee, 
who claimed to redeem all the properties: 
Held thati the integrity of the mortgage 
security having been broken up by the pur- 
chase of the mortgaged properties by the 
plaintiff he could not be compulsorily re- 
deemed vti toto and that the second mort- 
gagee could only' ijedeem the property mort- 
gaged to him. 12 P.L.T. 769'=:1931 P. 
434. Where a mortgage has been split up 
by reason of the mortgagee, having become 
tlie owner of two of the mortgaged pro- 
perties, he is entitled to claim only a pro- 
portionate amount of the mortgage money' 
from the other remaining property. 1931 
M.W.N. 891; 151 I.C. 627=1934 B. 372. 
The passing of the rajinama and Icabuliyat 
docs not necessarily by itself amount to a 
transfer of the property so as to extinguish 
the equity of redemption. Bach case de- 
pends on its own fact^. 49 B. 847=27 
Bom.L.B. 1253=1926 B. 40. Where with- 
out acquiring any' interest hiuiself the mort- 
gagee merely allows some of the mortgagors 
to redeem their share without the consent of 
the other mortgagors, the integrity of the 
mortgage is not broken up and the remain- 
iiig mortgagors can still redeem the whole 
of the unredeemed portion of the mortgaged 
property. 89 I.C. 574=1926 A. 136 (2>. 

A purchase by some mortgagors of the inte- 
Test of a mortgagee does not entitle the 
other mortgagors to claim apportionment of 
tJjeir debt for redemption of their share of 
tho property. 27 C.L.J^ 110=41 I.C. 269. 
When the mortgagee purchases in Court 
auction the equity of redemption and after- 
wards the sale is held partly invalid, the 
security is discharged only to the extent to 
which the sale is valid. 45 M.L.J. 719= 
1924 M. 364. 

(B) Release by Mortgagee of part of 

MOB'rGAOED PROPERTY. — It IS not Competent 
to a mortgagee to release the share of an 
individual mortgagor by receiving from him 
what he may conceive to be his rateable share 
and any payment made by an individual 
mortgagor can only be properly treated as 
made for the whole body of mortgagors and 
should be credited in reduction of their joint 
debt. 59 C. 1372. If the mortgagee, with 
notice that the equity of redemption in a 
part of the mortgaged property has been 
conveyed, releases any part of the mortgaged 
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estate, be must abate a proportrouate part 
uf the mortgage debt against such pur- 
ehaser. 59 C. 1372. Where a mortgagee 
releases certain of the items of properties 
mortgaged to him a transferee of certain 
other items, who has no knowledge of the 
I'elcasc on the date of the transfer, can 
apply for redemption of his items on pay- 
ine)»t of a proportionate part of the debt. 
Such a transferee is entitled to urge on 
equitable grounds that when he took the 
transfer, there was one indivisible mortgage 
and when after be got the transfer the in- 
tegrity of the mortgage was broken behind 
i>is back, he was entitled to claim partial 
redemption. 37 C.W.N. 424=1933 C. 
588. But notice or knowledge to the mort- 
gagee of the trausfei' of equity of redemp- 
tion is necessary; otherwise a release by tho 
mortgagee will not give rise to any equities m 
favour of the transferee entitling him to 
partial redemption. 38 C.W.N. 833. See 
also 14 R. 198=1936 R. 266. 

(E) Mison£jL,AM£OUS . — Tite purchase of 
tiie equity of redemption by one of several 
co-mortgagees does not extinguish the right 
of the others. 9 I,C. 1026. Where one 


gage is then barred. 82 I.C. 829=1924 
11. 290. Under the amendment to S. 60, 
T . P . Act, in 1929, the insertion of the 
word “only ' * after the word * ^except* % in 
tile last paragrapli of the section, makes it 
eleur that there can be a proporfionate 
abatement of the mortgage debt only where 
tiic mortgagee lias acquired an interest in 
the equity of redemption. 38 C.W.N. 
833. 

(‘loo ox REDBMl'nON JEtULB OK JUSTICC, 

ECjuiTV Axn GOon oonsoibxce. — In all mort- 
gage? oxcej>t anoumlous mortgages, clauses 
whicli take away the right of the mortgagor 
to redeem after stipulated period should be 
deemed to be clogs on the equity of redemp- 
tion and as sucli not enforceable, even in 
tliosc parts of India to which the T.P, Act 
has not been extended. 1 R. 419=1924 R. 
83; 1925 M. 366. The provisions of 
suction are imperative and the right of re- 
lieniptiou cannot bo lost even in the case 
of an anomalous mortgage. 82 I.C. 809 
=1925 i\I. 360; 39 I..C. 377=11 Bur.Ii.T. 
36. But aluo 39 M. 1010=29 M.Ii.J. 
525=43 I.C. 989. As to what is a clog, 
ate 25 A.L.J. 1086=108 I.C. 149; 53 A. 
580=1931 A.If.J. 324. W^here at the time 


of the mortgagees has purchased a jiart of 
the mortgaged ijroperty, it cannot be said 
that the mortgage Over that portion has 
merged in the sale and tho purchaser-mort- 
gagee canaiot insist that the mortgagor 
.should redeem only that part of the pro- 
perty which has not been purchase<l. 27 
O.C. 360=85 I.C. 621r=1925 O. 609. If 
the decrees for redemption, of portions of 
property' have to be muintaiiicd and cannot 
be touched, and the mortgagors have to be 
called upon to pay only the i)roportionatc 
amount of the moitgage-moncy due on the 
portions, the case must be treated as if re- 
(leiiix>tiou is sooight on the footing of the 
integrity of the mortgage being broken. 27 
A.L..J. 217=114 I.C. 876; 20 A.L.J. 583 
=44 A. 708. 

Subsequent contb.vct. — The doctrine as 
to clog on redemption (as to which sec 
hif-ra) relates only to dealings which take 
])lnce between tho parties at the time when 
the original contract of mortgage is entered 
into and they are at liberty to deal subse- 
quently with each other so as to vary tlie 
ti-rms upon ^vhicU redemption of tho original 
mortgage can bo had. 9 O.L.J. 511=1923 

0. 143. See also 43 I.C. 399 (N.). A mort- 
gagor can sell the. mortgaged premises to 
the mortgagee provided the sale is separate 
from the actual mortgage itself, i.e., is not 
part and parcel of the mortgage contract. 
1924 B. 89. See also 17 A.L.J. 117=49 

1. C. 353. Though a mortgagee is not 
entitled to aetjuire absolute ownership under 
a forfeiture clause in the mortgage deed, if 
the clatisu is given effeet to and acted upon 
with knowledge of mortgagor for over 12 
years, a suit for redemption under the mort- 


wliun the transaction was entered into, there 
was no covenant which could necesearily 
postpone the mortgagor’s right of redemp- 
tion to a very indefinite period or which, 
would create an insuperable difficulty in bis 
way for redemption there is no clog on. 
redemption. 90 I.C. 787=1926 A. 171. 
Sec also 1930 P. 121. But where subse- 
quent to the mortgage, the inortgagoi- exe- 
cuted a iiermnnent lease in favour of the 
iMortgugoe and it appeared that the terms of 
the lease Avere unfair as regards the heirs 
of the mortgagor; the permanent lease is a 
clog on tho equity of x'edemption and 
consequentl 3 ’ unenforceable. 53 B. 360=31 
Buiii.L.R. 229. Where the mortgagor 
stipulates that he would not be entitled to 
get possession of the property mortgaged 
under an earlier usufructuary mortgage 
unless he paid the sum due under the later 
jMortgage «leed, the .second mortgage, in 
vft'cvt amounts to a usufructuary mortgage 
t lunigh the deed iloes not say so, and does 
rot. cun.-stitute a clog on equity of redemp- 
lion. 1939 A.L.J. 1056=1940 All. 101. 

Whkn and against whom can be 
KKi.iEVKD. — Kelicf against an agreement 
iorming a «log on tho equity of redemption 
can only be obtained if it is challenged 
witliiu a reasonable time. It is an equitable 
ndiof which cannot be granted as a matter 
of course. 19 N.L.R. 1 = 1923 Nag. 60. 
Sid>se<|Uent mortgagees with notice of previ- 
ous mortgage in favour of the plaintiff are 
md entitled to rcsi.st the suit upon the 
ground tlitii the conditions entered in the 
plaintiff's nuntgage operated as a clog: 75 
l.< . S« 7=1925 L. 45; nor subsequent 
vendee^: 20 A.L.J. 607=1923 A. 123 
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Exampl^es op clogs — (1) Onerous con- 
ditions. — Redemption rendered .impossible 

o-Nving to onerous condition in mortgage deed 
would be a dog on redemption. 114 I.C. 
811=1929 O. 54. The restriction in a 
mortgage by conditional sale that the money 
.should be procured otherwise than by sale 
mortgage of the property is a clog on the 
equity of redemption and is not enforce- 
able. Rut u i>iovision that there should be 
no redemption except in the month of Jeth 
is not a clog on the equity of redemption, 
Inasmuch as the intention of the party 
obviously is to peiunit redemption at a time, 
when the crops are not standing. 1P30 A. 
Ij.J. 610=1930 A. 283. Provisions in a 
inortgage conferring on the mortgagee on 
redemption an interest on the mortgaged 
premises are a clog on the equity of redemp- 
tion and are void not only against mort- 
gE^or but also against purchasers of his 
interest. 57 I. A. 168=11 L. 251=58 M. 
L.J. 714 (P.C.). 

(2) XiONG PERIOD BEFORE REDEMPTION. 

A Stipulation for a long period before which 
redemption is not allowed is not by itself a 
clog, but coupled with other collateral cove- 
nants, may show an intention to make re- 
demption extremely difficult, if not impos- 
sible, so as to make it a clog. 61 I.C. 962 
= 8 O.E.J. 13G. See alao 9 O.L.J. 365 
“1922 O. 221j 9 O.L.J. 294=1922 O. 
283; 26 O.C. 209=1923 O. 209; 27 O.C. 
4=80 I.C. 213; 96 I.C. 467=1926 L. 457; 
J926 O. 356=93 I.C. 329; also 90 I.C. o60 
= 1926 O. 38; 5 Lah.L.J. 394=1924 L. 
129; 76 I.C. 336=1925 C. 105; §7 I.C. 30 
=1925 A. 643; 113 I.C. 46 (2)=1929 O. 
30; 110 I.C. 689=5 O.W.N. 525 ; 2 Luck. 
588; 102 I.C. 160=1927 O. 224. 'A'he t’ne 
test to see whether a clause m a mortgage 
deed amounts to a clog on the equity of re^ 
demption is not to look to the events as they 
have hnppe.ied, but to see 
events might have happened t 

mortgage deed postponed redemption toi 55 
vJTars and fixed the value at the time of re- 
demption at a figure far in excess of the then 

probable value of the 

full of onerous covenants for the nior.t 

c^agor : there is a clog on the redemption and 

The? n.ortgagor is entitled to redeem bef^e 

till* expiry of the period fixed. 10 O.W. 

4 973=1933 O. 460. Even 25 years 

would under certain circumstances be lon^g^ 

88 I C 201=1925 O. 406; but for a case 

whore tile period was 99 years was held not 

"o be a clog, -- 5 O.W.N. 1091; a?so 5 

O W.N. 974; 9 M.L.T. 462=8 I.C. 1068. 
What has to be seen is whether the 

such a covenant is to °m' 

,ion for an unduly long period 
corresponding advantage to 

stipulation postponing 373-34 

years may not be clog. 1933 L. 37^-^^ 


P.L.R. 902. Period such as forty years 
for redeeming a mortgage cannot be reduced 
by the Court where otherwise there is 
nothing unconscionable in the agreement. 
130 I.C. 57=1930 L. 1060. Where a 
mortgage-deed of 1-898 piiovided that the 
mortgagors could redeem only on one day 
during the sixtieth year and if they failed 
to do so their right should be extinguished 
and the assignee from the mortgagors sued 
for redemption. Held, the condition amount- 
ed to a clog, suit for redemption was not 
premature. 53 A. 580=1931 A. L.J. 324. 

(3) Further period in default of re- 
demption. — Where, under the terms of a 
mortgage if the amount was not paid at a 
certain time, the right to redeem was to be 
suspended for a further period; it offended 
against the statutory right of redemption. 
42 M.L.J. 584=44 A. 185=49 I. A. 60 
(P.C.); 87 I.C. 909=1925 O. 720; 13 O. 
L.J. 476= 1926 O. 38. But see contra 
27 A. L.J. 606=1929 A. 388. 

(4) Absolute) sale in default of m- 
demption. — A provision in a mortgage with 
possession that the mortgage should not be 
redeemable for five years and that if the 
mortgage is not redeemed within a period 
of 20 years, the mortgagee should have the 
land absolutely as on a sale, is a clog on 
the equity of redemption and unenforceable 
and no bar to redemption even after 20 
years. 41 M.L.J. 663=68 I.C. 717- 
See also 12 O-LJ. 105=fi6 I C. 6S ; SO 
I.C. 944=1925 A. 34. 

(5) Stipulation for permanent liiAsb- 

stipulation in the morcgage-cleed that the 

rait/ati lands which formed part of the 
mortgaged property would remain in the 
Xiossession of the mortgagee and would not 
be restored to the mortgagor on the re- 
demption of the mortgage is a clog on the 
equity of redemption. 148 I._C. 429 — 1934 
P. 397. Contemporaneous agreement to 
lease the land on permanent tenure and o 
mortgage of the property make the agree- 
ment of lease void as a clog on redemption. 
46 B. 409=64 I.C. 612=23 Bom.L.R. 
1268. See 1923 N. 115 (1); 

1925 A. 497; 1910 M.W.N. 

698; 5 Pat. L.J. 423=57 I.C. 337; 11 N. 
L.R. 180=31 I.C. 869; 35 M. 744=21 M. 
L.J. 1010. See also 33 Bom.L.R. 755; 
53 B. 360. (Even a subsequent permanent 
lease would be a clog.) The mortgagee is- 
not entitled to enforce a permanent lease 
executed in his favour by the mortgagor, 
where the terms of the lease were unfair 
and the bargain unconscionable or oppres- 
sive. 33 Bom.L.R. 755. But see 16 Pat- 
L.T. 119, where it was held that a perma- 
nent lease by mortgagor to mortgagee was 
not necessarily or always void but on the 
contrary, the proviso to S. 60, T.P. Act, 
contemplated that the equity of redemption 
might be extinguished without limiting the 
method of extinguishing it by sale of the 
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equity of redemption to the mortgagee. 

(6) Tacking and Consolidation. — 
Whore subsequent advances are charged on 
the property covered by a previous mort- 
gage, a covenant that the mortgagor shall 
not bo permitted to redeem the earlier deed 
without redeeming the latter one is valid 
and enforceable, even against a subsequent 
transferee of the equity of redemption. 86 
T.C. 932=192.5 O. 458; 29 O.C. 118=92 
T.C. 675; 25 O.C. 1.34=1922 O. 58; 65 

T.C. 642=3 L.Ij..T. 4.32; 25 A.L,..T. 1086 
=108 I.C. 149; 125 T.C. 27=1930 A. 651; 
75 T.C. 931=1924 A. 832; 9- O.Ii.J. 484 
=1923 O. 24; 12 O.E.J. 382=1925 O. 

505; 85 I.C. 328=1925 O. 693; 1 Luck. 
92; 29 O.C. 15=1925 O. 451. See also 
96 I.C. 844=1926 L. 633; 96 I.C. 197; 
7 Jj. 297=1926 X.. 494; 48 A. 292=1926 
A. 506; 20 A.L.J. 86=65 I.C. 819; 1933 
ti. 864. But see also 1923 A. 454; 1930 
A.Ij.J. 156=1930 A. 136 (F.B.). A 

mere undertaking by the mortgagor to pay 
money advanced on n later security between 
the same parties along with the former is 
not a consolidation of the debts. 16 O.C. 
267=22 I.C. 132. Wliero in a subsequent 
document there is a stipulation that without 
payment of the two sums the property pre- 
viously mortgaged is not to be redeemed, the 
effect of the clause is to create a further 
charge on the property. 99 T.C. 787=1926 
A. 171. See also .5 Luck. 365=57 T.A. 
173=59 M.L..T. ‘342 (P.C.). A, simple 

money bond subsequent to the mortgage- 
deed is not a deed of further charge. 3 O. 
L-.T. 402=36 T.C. 709. In a suit by a 

mortgagor for redemption of his possessory 
mortgage the mortgagee is entitled to insist 
on the payment of the sum due under the 
tacking bond, if ho is otherwise entitled to 
it, regardless of the question whether his 
suit on foot of that bond if brought at the 
time of the redemption suit would be barred 
bv limitation. 1932 .\.L..T. 595=1932 A. 

.558 . 

( 7 '} High ratf op iNa’PRR.ST. — Tu no cir- 
cumstance.s can a high raie of interest in the 
mortgage he eoii.strucd as m clog on the 
equity of redemption, provided that the 
parties entered into the contract with eyes 
open and on equal terms, if the terms of the 
mortgage were elear end not equivocal. 
1023 A. 411: 7 O.Tj.J. 389=58 T.C. 115. 

f8) OTwr.u . — TTfv'Ufructuary mort- 

gage — TTsufriict not sufTicicnt for interest 
on tli<* wliole amount — Provision for inte- 
rest on reiiiaining amount at rate fixed in 
the deed — Not a clog, when profits of mort- 
gaged property not sufficient to cover inte- 
rest on that portion of mortgage monev. 
1029 O. 30. Srr also 1027 O. 595=100 
T.C. 180=4 O.W.N. 147. Where a mort- 
gage-deed provided that it should not be 
redeemed until the expiry of 9 years and 
that the property should not be sold to a 


stranger unless the mortgagee is unwilling 
to purchase, such an agreement was not a 
clog on the equity of redemption or contrary 
to public policy and the same could be en- 
forced against a purchaser with notice of 
the covenant. 9 P.L.T. 747=1928 P. 
637. A provision in a mortgage-deed for 
the payment of **deorha** does not consti- 
tute a clog on the equity of redemption . 
96 X.C. 538=1926 O. 502. A clause to the 
effect that the mortgagee would be free to 
build or rebuild the house and that in case 
of redemption,- the mortgagor would pay 
the amount spent over the building or re- 
building with interest at 2 per cent, per 
annum does not amount to a clog on the 
equity of redemption. 1932 A.L.j. 1021. 
A provision that the property could be re- 
deemed only when the entire mortgage- 
money is paid up by the appropriation of the 
profits, is a clog and property could be re- 
deemed at any time the mortgagor finds con- 
venient. 13 0.0. 128=6 X.C. 997. See 

also as to a condition in a compromise 
amounting to a clog on redemption . 6 P . 

L.J. 644=58 I.C. 129. W here a compro- 
mise decree in a mo7*tgage suit provided 
the relationship of mortgagor and mortgagee 
to continue and the remedy of the parties, 
was to have recourse to execution of the 
decree; Held, that the pro%'ision as to 
remedy was a clog since it fettered the 
right of redemption with a larger period of 
limitation. 53 M. 805=1930 M. 3Q5. See 
also 14 N.L.K. 184=48 I.C. 368. The 
English law regarding clog on redemption 
does not obtain in India . A provision that 
a mortgage shall not he redeemed so long 
as there are fruit trees planted by the mort- 
gagee srtanding on the mortgaged land is 
not a clog, and a suit for redemption is 
premature if brought while such trees are 
standing. 45 B. 117=22 Bom.L.R. 1147. 

A condition in a mortgage of a house by a 
mother for her infant son, as to the liability 
of the minor for improvements, does not 
.justify the demolition and reconstruction of 
the house and the condition for interest on 
tho sum expended on improvements is most 
inequitable and unconscionable. -59 T C. 
764=43 P.W.R. 1921. 

(а) ProEMPTioN Suits — Notice. — In 
England a mortgagee ordinarily has n right 
to six calendar months’ notice of intention to 
pay off the mortgage or in default thereof 
is entitled to six months’ interest in advance 
in lieu of notice; but if tbe mortgagee has 
given notice calling in the debt, the mort- 
gagor even though he is a few davs Tate 
in complying with the notice and tendering 
the money is not bound to give six months’ 
notice before redeeming. 25 Bom L B 
839=1924 B. 294. This rule has no applii 
cation to India or to case.s under T.P. Act. 

(б) Tenddi.- — Tender of mortgage- 

money is a condition precedent to institu- 
tion of a -suit for redemption. 38 A. 148 


5142 


The Civil Court Manual (Imperial Acts). 


[JS. 60 


NOTES. 

.=14 A.Ii.J. 55=34 T.C. 183. See also 
97 I.C. 348=1926 P. 512. Where the 
mortg’age-money is stated to have been 
satisfied out of the usufruct, a tender would 
obviously be out of question. 43 A. 95=59 
I.C. 92=18 A.II.J. 947. A suit for re- 
demption cannot be dismissed merely be- 
cause the amount tendered falls short of the 
amo\mt actually payable or there is no ten- 
der owing to the existence of disputes about 
the amount. 92 T.C. 665=13 O.L.J. 350. 
redemption will not be allowed unless the 
amount found due is paid or tendered 
within the time fixed by the Court. 43 A. 
638=61 T.C. 812=19 A.Ij.J. 573 (P.B.). 

(c) Deposit of amotint. — ^I n a suit for 
redemption deposit of mortgage amount is 
not a condition precedent. 6 P. 102. 

(d) Proof of right to redeem. — ^Wheve, 
in a suit to redeem occupancy lands, the 
defendant in possession alleges that he has 
been in possession for a long period of time 
as owner, the Court need not enquire as to 
when the defendant’.^ possession became 
adverse; the plaintiff must prove he nas^ 
subsisting right to redeem. 89 T.C. 788 — 
1925 D. 632. Plaintiff must prove sub- 
sistence of mortgage on date of suit — Defe^ 
dant recorded as mortgagee in partition 

papers is not sufficient. 96 

=1926 O. 546. No suit is maintainable 

for the redemption of a mortgage ^ 

plaintiff produces prima facne , 

that rieht. 34 I.r. 207 (A.I: 12 A.I...T. 

102=22 T.C. 574. . . 

(e) DEFENCES.— Where there le 

T.artial failure of the eonsideration 
for a mortKage, the loss occaeioned 

..equenoe of that he 

covered by a separate su.t and 

\ c'* ?i3""r’’auTt UPd^er^hU 

‘ absolute in its terms and 
section, which - ^ ,^,,ich gives 

ai:’”rsSut:"right'” o r^edeem cannot be met 

bv an agreement of pre-emption. 46 M.L^ 
y ?8q-iq24 M. 57. Tn Tndia, as m 
•^:nglanl7a mortgagor is entitled to com^ 
TiPi^ation from his mortgagee for the los 
jrtTtle deedc. TTe ivill have his remedy by 
wav of a separate suit for 
under the mortgage decree whe™ 
contains provision for it. 4 - m.if 

S^cot^'’svr3..-Therc can he - second 
««it for redemption when once a decree has 
b" n passed, thougii it does not fix tjne for 

payment C . 922 - But 

B.-S44: Tf the 

,.c,cmp«ou^suit depan^from 

Hrnt in case of default by the Pl"”*’* 

«ipnt “his aasc will stand dismiBsed ana n 

Z^eot of the mortgage-money « made. 

the^ecree cannot be c^onstmed to be an 


order of a Court extinguishing the right to 
redeem within the meaning of the proviso to 
S. 60, and a second suit for redemption is 
properly maintainable. 61 I. A. 362=66 A. 
561=67 M.Ii.J. 813 (P.O.). A mere dis- 
missal of a redemption suit for default 
without going in any way into the merits 
of the case or perhaps even appreciating 
that the suit was one for redemption could 
not be said to be an order extinguishing the 
right of redemption. 52 B. 111=30 Bom. 
Tj.'R. 34=1928 B. 67. See also 16 Bom.D. 

R. 687; 22 Bom.L.B. 939; 30 Bom.Ij.B. 
1089. 

(fir) Limitation. — ^Where a mortgage 
provided for redemption after a period of 
two years and further provided that in de- 
fault the mortgagee could enter into posses- 
sion of the property and retain it until the 
money was paid and appropriate the profits 
first * towards interest and the balance, if 
any, towards principal and the mortgagee 
enters into possession when there was the 
default in payment, the limitation of 00 
years for the purposes of redemption of 
such mortgage would run from the expiry of 
the two years period fixed in the deed . 
1940 Oudh 428. 

Secs. 60, 66 (a) and 82. — Suit to enforce 
subsequent mortgage — Duty to redeem P^ioj 
mortg'age on TrTiom lies — ^Loss of mortgasrod 
property in respect of prior mortgage — Ap- 
portionment of liability. 1942 N.L.J. 389. 

Secs. 60 and 81. — Under S. 60 when a 
person having a second mortgage on part 
of the property covered by the first mort- 
gage acquires the mortgagor’s right in that 
part, he may redeem that part from the 
first mortgagee on payment of a proportion- 
.ate part of the amount due to the first 
mortgagee. The second mortgage is 
entitled to a marshalling of the securities by 
virtue of 81. 1937 Rang.L.TJ. 1.3 — 

1937 Itang. 220. . 

Secs. 60 and 82. — A purchase by a mort- 
gagee of a part of the mortgaged proi^rty 
has the effect of discharging and 
guishing that portion of the mortgap debt 
which is chargeable on the property pur- 
chased bv him, that is to say, a portion of 
the debt which bears the same ratio to the 
whole amount of the debt as the value of 
the property purchased bears to the value 
of the whole of the property comprised in 
the mortgage. The entire mortgage is not 
extinguished in such a case. 19 Pat. 524 
=21 Pat.L.T. 227=1940 Pat. 420. A 
suit for partial redemption under R. 60 of 
the T.P. Act is a combination of a suit for 
T-odemption and one for contribution under 

S, 82 of the Act. Under S. 60 a person 
entitled to a share only of the mortgaged 
property cannot redeem his share only on 
payment of his proportionate share of the 
mortgage money except in the only case 
where the mortgagee or where there a^ more 
niortgagee.s than one, all of them has or 
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Obligation to ti-ansfcr to 
third party instead of re>trans> 
ference to mortgagor. 


'[ 6 o-A. (i) Where a mortgagor is entitled to redemption, then, on the 

fulfilment of any conditions on the fulfilment of which 
he would be entitled to require a re-transfer, he may 
require the mortgagee, instead of re-transferring the 
property to assign the mortgage-debt and transfer 
thc mortgaged property to such third person as the mortgagor may direct ; and 
the mortgagee shall be bound to assign and transfer accordingly. 

( 2 ) The rights conferred by this section belong to and may be enforced 
by the mortgagor or by any encumbrancer notwithstanding an intermediate en- 
cumbrance ; but the requisition of any encumbrancer shall prevail over a requi- 
sition of the mortgagor and, as between encumbrancers, the requisition of a prior 
encumbrancer shall prevail over that of a subsequent encumbrancer. 

( 3 ) The provisions of this section do not apply in the case of a mortgagee 
who is or has been in possession.] 

®[ 6 o-B. A mortgagor, as long as his right of redemption subsists, shall be 

entitled at all reasonable times, at his request and 

prSu^tion “of doTumoms. mortgagee’s 

^ ^ costs and expenses in this behalf, to inspect and make 

copies or abstracts of, or extracts from, documents of title relating to the mort- 
gaged property which are in the custody or power of the mortgagee.] 

*[ 6 i. A mortgagor who has executed two or more mortgages in favour of 

the same mortgagee shall, in the absence of a contract 
Right to redeem separately contrary, when the principal money of any two 

or simultaneously. mortgages has become due, be entitled 

to redeem any one such mortgage separately, or any two or more of such mort- 
gages together.] 


LEG. REF. 

t S. 60*A was newly added by Act XX of 
1929. 

iiS. 60-B was newly added by ihi/f. 

3 Substituted by Act XX of 1929, and tbc 
Illustration is omitted also by the sntne Act. 

NOTES. 

have acquired in whole ov in part the share 
of a mortgagor. This is a special privilege 
conferred in that limited class of cases to 
avoid multiplicity of suits. S. 60 applies 
equally in suits for sale or foreclosure also. 
Once a case fall.s witliin the above exceptioJi 
then in order to determine the price of re- 
demption it is necessary to have recourse to 
the principles of S. 82. 1942 N.L/.J. 289. 

Sec. 61: T/.vw nr.FORK ano aftt:r amekd- 
MENT. — Under S. 61 as it existed pidor to 
the Act of 1929, where property is mort- 
gaged again imdcr a second mortgage with 
other properties to the same mortgagee, the 
njortgagee has a right to consolidate the 
mortgages, lo P. 742=1907 P. 1.36. The 
effect of S. 61 ns .substituted by Act XX of 
1929 i.s to abolish the consolidation of mort- 
gages- whether in respect of the same pro- 
perty or different properties. This mtist now 
be considered to be the general riile subject, 
of course, to a contract to the contrary. 168 
I.C. 40=1937 O.W.N. 337=19.37 Oudii 321. 

Scope of Secttok. — The doctrine of con- 
solidation can only apply where a mort- 
gagee holds a mortgage on property .f and 
'.also a separate mortgage on property Tt 


belonging to the same mortgagor. In such 
a case after the expiry of the legal right 
of redemption the mortgagor in cases where 
the right of consolidation is still applicable, 
is only allowed to exercise his equitable 
right of redemption of the one property on 
the terms of redeeming the other. In the 
case, however, of a mortgagee holding a first 
mortgage on property A and a second mort- 
gage on the same property, the mortgagor 
cannot on payment of the first mortgage 
redeem the property, unless he repays what 
is duo on the second mortgage. But this is 
not because of the dectrino of consolidation 
but by reason of the fact that ho had a 
second mortgage on the property. 67 T.A. 
S2=T.L.R. (1940) 1 Oal . 291=1940 P.C. 

38=(1940) 1 M.L.J. 446 (P.C.). Re- 

demption of every separate mortgage should 
he permitted unless there is clear and un- 
equivocal evidence to prove a contract be- 
tween the parties to the contrary. 90 T.O. 
613=1926 O. .fiO (2). See aUe' 44 M. 301- 
27 A. 301; 3 P. 829=1925 P. .59; 14 N 
r^.R. 184=48 T.C. 368; 40 M.L.J. 236. 
f The following cases in which the contrary 
rule was laid do^vn are not now good law. 
.54 T.A. 68=50 M. 180=52 M.L.J. 3.38 (P.C.); 

.3 Luck. 459=1928 O. 273; 112 T.C. 481. 
See also 23 M.L.J. 475; 15 I.C. 605; 1927 
M- 1039; 52 B. 111 = 1928 B. 67.] Where 
there is no specific^ contract on behalf of 
the parties with regard to consolidation, the 
consolidation of several mortgages and 
amounts duo under them in the same decree 
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62. In the case of a usufructuary mortgage, the mortgagor has a right to 

recover possession of the property ^[together with 
Right of usufructuary mort- mortgage-deed and all documents relating to the 

gagor to recover possession. mortgaged property which are in the possession or 

power of the mortgagee] , — 


LEG. REF. 

1 Inserted by S. 25 (<z) of Act XX of 
1929. 


NOTES. 

is iUegal. 3 P. 829=1925 P. 59. Both 
under the old S. 61 and the law prior to its 
enactment, it was necessary for the consoli- 
dation of mortgages, that the two mort- 
gages to be consolidated should have be- 
come united in title or come into the same' 
hand. 23 M.L.J. 475=15 1.0. 605. The ex- 
pression ‘^mortgagor’^ includes also his heirs 
.and survivors. 11 O.W.N. 559'=1934 O. 
246. The English doctrine that a right of 
consolidation can only arise only when all 
the mortgages are made by the same mort- 
gagor cannot he applied to India. 11 O. 
W.N. 1601=1935 O. 213. The mort- 
gagors as a body could not be precluded from 
exercising their right to redeem the entire 
property mortgaged just because some of 
the mortgagors had executed deeds of fur- 
♦•lier charge in favour of the mortgagee. 
Tlie mortgagee has no case for making the 
plaintiffs pay off the deeds of further charge 
in tiiat suit but ho should enforce them by 
separate proceedings. 1936 O.W.N. 230 = 
1936 O. 202. Wliere the father of a Hindu 
joint family executed a mortgage of family 
propevtv bv wav of conditional sale an 
after his death, his sons, one of them being 
the manager, executes another mortgage ex- 
v. os 5 lv stipulating that they vn1\ have no 
power to redeem the property %vithout pay- 
ment of the previous inortgage-money and 
the amount of the later in a lump sum, the 
mortgagee has a right to 

two mortgages and insist on ?ot 

before redemption, as the stipulation for 

tract for consolidation. The fact ^ 

suit on one of the mortgages could be barred 
br limitation on the date does not defeat the 
mortgagee’s claim to consolidation, because 
there is no limitation to a claim pleaded in 
defence, and because the mortgagee s claim 
cannot be extinguished so 

bv possession exists. 11 O.W.Ts. 1601 
=1935 O. 213. A contract that, of two 
mortgages in favour of the same party, the 
later one should be redeemed first is not to 
consolidate both. 38 A. 393; 1926 O. 59. 
In such a case if the latter becomes barred 
nnd irredeemable, the former can be ^ede^- 
ed. .37 A. 634; 52 I.C. 622 W. ) ; 32 M. 
L.J. 317; 19 A. 496; 33 

TO. 404. Whore a •mortgagor subsequent 
to the execution of the mortgage deed takes 
a further loan on a simple money bond or 
on a subsequent mortgage and agrees that 


he will not redeem the mortgage without dis- 
charging the subsequent loan, such an agree- 
ment can be enforced by the mortgagee. 
See 26 A. 559; 18 M. 368; 1925 O. 593; 
31 A. 482; 1925 O. 506; 3 L. 459; 92 I.C. 
772; 48 A. 292; 1928 P. 582; 3 A.L.J. 
768; 25 I.C. 905; 5 Luck. 365=59 M.L. 
J. 342=1930 P.C. 176; 1922 A. 403 (1) ; 
18 I.C. 718; 9 I.C. 52; 55 I.C. 509; 64 
I.C. 830; 1926 O. 59; 55 A. 359=1933 A. 
257 CF.B.); 47 L.W. 686=1938 Mad. 862. 
Consolidation in the same decree of amounts 
due under several mortgages in the absence 
of a contract to that effect is illegal. 1925 
P. 59. The contract should be clearly made 
out. 90 I.C. 613=2 O.W.T^r. 753. The 
rule of consolidation is not applicable 
against purchasers of the equity of redemp- 
tion . 44 M. 301=40 M.L..T. 236. But 

see 24 O.C. 240=64 I.C. 83; 51 I.C. 897. 
It is applicable only where the enuity of re- 
demption is not severed. 58 I.O. 129 . .5 
Pat.L.J. 644; 50 I.C. 897. A provision 
in a mortgage bond that the money would be 
paid along with the money due under an^ ear- 
lier mortgage -without anv words restraining 
the mortgagor from redeeming the earlier 
mortgage without payment of the money 
xinder the later mortgage, is not sufficient 
to constitute a contract to the eontrary 
within the meaning of R. 61, and the deed 
is, therefore, governed by the general rule 
contained in the section. 168 I.C. 40= 
1937 O.W.N. 337. (See also under R. 60.) 

Sec. 62. — This section is to be read as 
supplemental to and along with R. 60; see 
43 A. 95. R. 62 applies only to usufruc- 
tuary mortgages, pure and sample, and not 
to anomalous mortgages; and is not in any 
■way inconsistent with the provisions ox 
g. 61. 54 T. A. 68=50 M. M. 

L.J. 338 (P.C.); 3 Luck. 459. Though 
the Act does not apply in terms to a 
action prior to the passing of the Act, the 
rules in S. 62 might be applied in a proper 
case, as the general law in force before the 
Act was passed- 86 I.C. 353=1925 C. 
862. TTsufructoary mortgagee of a house 
cannot claim sums spent by him for ordinarv 
repairs, because be is bound to pay all 
normal expenses from rents and profits-. 
1929 A. 348. The section cannot apply to 
a case, where from the conditions of „the 
mortgage, accounts have to be taken between 
parties. 27 I.C. 427=17 O.C. 388- 
When the right to possession has automati- 
cally determined by the terms of the mort- 
gage, the mortgagor can maintain a suit m 
ejectment. 46 I.C. 743=15 N.L.R. 101. 
Section does not apply to a case where 
there is a usufructuary mortgage and also 
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(a) where the mortgagee is authorized to pay himself the mortgage-money 
from the rents and profits of the property, — when such money is paid ; 

(b) where the mortgagee is authorized to pay himself from such rents and 
profits ^[or any part thereof a part only of the mortgage-money] — when the term, 
if any, prescribed for the payment of the *[mortgage-money has expired and the 
mortgagor pays or tenders to the mortgagee the mortgage-money or the balance 
thereof] or deposits it in Court as hereinafter provided. 

63 . Where mortgaged property in possession of the mortgage has, during 

the continuance of the mortgage, received any acces- 
Accession to mortgaged pro- sion, the mortgagor, upon redemption, shall, in the 

absence of a contract to the contrary, be entitled 
as against the mortgagee to such accession. 


LEG. REF. 

1 Sxibstituted for the words “the interest 
of the principal monej” by S. 25 (b) of 
Act XX of 1929. 

2 Substituted for the words “the principal 
money,’* by S. 25 C^) of Act XX of 1929. 

NOTES. 

M simple mortgage on the property sought 
to be redeemed. 1928 O. 273'=3 Luck. 
459. 

Sec. 62, CL (a). — Cl. (a) applies where 
mortgagee is to pay himself the prin- 
cipal and interest out of the rents and pro- 
fits of the mortgaged property and the 
mortgage debt is discharged from such 
rents and profits; until the discharge of the 
debt the mortgagee can remain in posses- 
sion. 48 M.L..T. 363=1923 M. 825. 

See also 16 M. 486; 6 C.P.L.R. 43 

■:veii if the deed fixes a time for redemp- 
tion, time is not of the essence of the con- 
tract; and if the debt is discharged before 
that time out of rents and profits mortgagor 
would be entitled to redeem and get posses- 
sion. See aiso 35 . 744; 5 O.Tj.J. 263). 

Sec. 62 <b ). — A mortgagor can redeem 
a usufructuary mortgage and get pos- 
session without redeeming a prior simple 
mortgage. 44 301=40 hf.L.J . 236. 

S. 62 docs not limit the right of the mort- 
gagor to procx* 0 (l only against the mort- 
gagee in a redemption suit, and to avoid 
mulfiplici’v of prorceding*^ : the 0 >urt i< not 
debarred from giving a decree in a redemp- 
tion suit again.**! persons who have derived 
title from the mortgagee. 101 I.C. 728= 
1027 M. 703. The word ‘term’ in R. 62 
(h'f must be read to mean a reasonable term 
or a term which doc.s not amount to a denial 
of the right to redeem. 1.31 I.C. 520 = 
1031 \.Tj..T. 324. On this clause, see also 

24 A. 521 (P.C.); 48 M.L.J. 363. 

Sec. 63: RrorE. — ^Where an ac.cc&'Mon is 
••apable of severance, upon redemption a 
mortgagor is entitled to take over the ac- 
cession to the mortgaged property on pay- 
ment of the cost of the acquisition but he 
is not obliged to take them. 163 P.W.R. 
1917—42 I.C. 468. See afso 10 C.L.J. 
S3; 4 T.C. 357. For the purpose of thi» 

C.CM.— 644 


section the accession should have taken place 
before the mortgage becomes extinguished. 
41 M.L.J. 490=70 I.C. 367; 10 C.L.J. 
83. See also 1935 P. 360. Accession ty 
alluvion is a natural accession under this 
section and can be redeemed by the mort- 
gagor along with the other property with- 
out payment of any additional moneys. 11 
Bom.H.C.R. 32. It is doubtful whether 
the planting of trees can come xindcr any 
circumstances within the phrase *any acces- 
sion* except it may be in those cases in 
which the planting of trees is a step taken 
to preserve the property, e.<7., to prevent 
erosion by water. 113 T.C. 405=1929 A. 
330. See also 92 I.C. 262=13 O.L.J. 
243; 48 A. 70=1926 A. 07; 22 A. 83. 

Fruit trees planted on land by mortgagee 
are not capable of separate enjoyment and 
tirortgagor is not liable for compensation if 
they are not planted with his assent nor for 
preservation of land. 8 R. 233=1930 R. 
63 . Planting of groves by mortgagee with- 
out mortgagor’s consent. 1925 A. 748; 92 
T.C. 268. Rebuilding fallen house is not 
accession. 1929 A. 348; 37 A. 81; 20 A. 
L.J. 887. See also A.W.N. (1883) 201 
(construction of building by mortgagee 
without consent of mortgagor); 20 T.C. 712 
Pigging a well on the mortgaged pro- 
perty.) Where only a temporary structure 
is put up to the land it would be difficult 
to call it an accession to the mortgaged pro- 
perty within the moaning of R. 63 or R, 70. 

1931 A. L.J. 273=1931 A. 277 (F.B.). 

Whore the house which stood on the 

site mortgaged fell and the mortgagees put 
up a valuable bxiilding on the land, held the 
accession was capable of separate enjoyment 
without detriment to the principal property. 
26 A. L.J. 887=1928 A. 3?ll . As to 
inachinarv in the building, see 1933 Rang. 
195; 1939 Mad. 684=(1939) 1 M.L.J. 

692 cited under R. 70. W here a stable was 
built on the mortgaged property bv the 
possessory mortgagee the mortgagee could 
remove the materials of the stable vinthout 
injuriously affecting the other property. 

1932 A. L.J. 493=1932 A. 500. Whore it 
appeared that the rebuilding was within the 
contemplation of the parties when the mort- 
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Where such accession has been acquired at the expense of the mortgagee, 

and is capable of separate possession or enjoyment 

detriment to the principal property, the 
mortgagor desiring to take the accession must pay to 
the mortgagee the expense of acquiring it. If such separate possession or enjoyment 
is not possible, the accession must be delivered wdth the property ; the mortgagor 
being liable, in the case of an acquisition necessary to preserve the property from 
destruction, forfeiture or sale, or made with his assent, to pay the proper cost thereof, 
as an addition to the principal money ^[with interest at the same rate as is payable 
on the principal, or, where no such rate is fixed, at the rate of nine per cent, per 
annum]. 

In the case last mentioned the profits, if any, arising from the accession 
shall be credited to the mortgagor. 

Where the mortgagee is usufructuary and the accession has been acquired 
at the expense of the mortgagee, the profits, if any, arising from the accession shall, 
in the absence of a contract to the contrary, be set oflf against interest, if any, payable 
on the money so expended. 


I/EG. REF. 

In S. 63 for the words tlie same rate 

of interest^' the words ^‘with interest at the 
same rate as is pay-ablo on the principal, or, 
where no such rate is fixed, at the rate of 
nine per cent, per annum were substituted 
bv Act XX of 1929. 


NOTES. 

gage was executed the mortgagee can re- 
cover the value of the improvements. 7 

0. W.N. 488=1930 O. 337. An extension 
into adjoining Government waste land made 
by the mortgagee is not an accession to the 
mortgaged property. 76 I.C. 816=1924 
R. 131; 1 Bur.I/.J. 262=1923 R. 127; 162 

1. C. 383 = 1936 R. 127. (But see 4 Bur. 

I/.T. 167=11 I.C. 808, where a recent ex- 
tension of a small area was treated as an 
accession.) See <jIso 1 L.W. 102'=22 I.C. 
609. Where the mortgagee had been in 
possession of extra land, not as* if it were 
an accretion to the property in the original 
mortgage, but as a substitution through 
mistake, the mortgagor in a suit for posses- 
sion wottld be entitled to recover that pro- 
perty. 1923 B. 42 (1). Though the 

general rule is that accretions to the mort- 
gaged properties are subject to redemption, 
mortgage© may, if he chooses, keep them for 
his benefit and distinct from the mortgaged 
property (t.c.) in cases where the acces- 
sion is separable from the main property* 

2 Pat.L.T. 225=60 I.C. 308. S. 63 can- 
not bo read as entitling the mortgagor to 
recover om redemption acquisitions made by 
the mortgagee for hi* oViTI benefit in circ.um- 
stances which do not bring him within S. 96 
of the Trusts Act. The mortgagor is not 
entitled on redemption to treat subordinate 
tenures acquired by the mortgagee for his 
own benefit as accessions to the mortgaged 
property. without regard to the question 
whether the mortgagee had any special ad- 
vantage by reason of his position as mort- 
gagee in acquiring them. 34 Bom.I/.R. 


13ia.=63 M.L.J. 116 (P.C.). As to 

what amounts to accession to mortgaged 
property, see 118 I.C. 3l'4. New arsa 
covered up by extensions is not an acces* 
sion. 11 I.C. 808=41 Bur. I/.T. 167. 
See also 85 I.C. 690=1925 A. 794; 86 I.C. 
929=1925 A. 748; 47 A. 307=1925 A. 427. 


A mortgagee in possession has a right to the 
value of any additions reasonably made for 
the benefit of the property and which added 
to the selling value of the property. 16 
I.C. 635=10 A.I/.J. 124. See also 47 

I.C. 751=5 O.I/.J. 513; 26 I.C, 712=10 
N.I/.R. 166. New shares purchased out of 
dividends of old shares mortgaged are ac- 
cessions to which the mortgagor is entitled. 
23 Bom.L.B. 1279. See 87 I.O. 269= 
1922 B. 370. The mortgagor is entitled to 
only so much of the acquisitions as were 
made as mortgagee. 44 I.C. 266. Where 
a mortgagee executed on behalf of a minor 
by the certificated guardian without the 
permission of the IMstrict Court was de- 
clared void, there is ab initio no relation- 
ship of mortgagor and mortgagee. Ss. 63 
and 72 are not therefore applicable and the 
so-called mortgagee is not entitled to add 
the cost of any improvements made by him 
to the mortgage-money. 124 I.C. 731= 
1931 A. 201. See 19 I.C. 90=17 C.W . 
N. 586; 63 P.B. 1918=44 I.C. 266; 23 
A.L.J. 915=1926 A. 67; 56 I.C. 193. 
Where the mortgagee allows mortgagor to 
remain/ in possessdon of the accession ae 
occupancy tenant a subsequent mortgagor 
cannot claim it as accession. 8 Pat.L.T. 
23=1926 P. 572. Co-sharer — Some hold- 
ing mortgage in respect of sharers of rest 
and in possession — ^Eviction of tenants and 
bringing holding under own cultivation 
Holdings recorded as sir and Tchtt^asM — If 
accretion — ^Right of the other co-sharers. 
1937 A. 321. Buring the currency of a 
mortgage of Ichoti lands, the mortgagee 
purchased TsJiotx niebat lands in the village 
from the occupancy tenants without the 
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^( 63 -A. ( 1 ) Where mortgaged property in possession of the mortgagee has, 

during the continuance of the mortgage, been improved, 
mortgagor, upon redemption, shall, in the absence 
of a contract to the contrary, be entitled to the 
improvement ; and the mortgagor shall not, save only in cases provided for in 
sub-section ( 2 ), be liable to pay the cost thereof. 

( 2 ) Where any such improvement was effected at the cost of the mortgagee 
and was necessary to preserve the property from destruction or deterioration or 
was necessary to prevent the security from becoming insufficient, or was made 
in compliance with the lawful order of any public servant or public authority, 
the mortgagor shall, in the absence of a contract to the contrary, be liable to pay 
the proper cost thereof as an addition to the principal money with interest at the 
same rate as is payable on the principal, or, where no such rate is fixed, at the 
rate of nine per cent, per annum, and the profits, if any, accruing by reason of 
the improvement shall be credited to- the mortgagor.] 

64 . Where the mortgaged property is a lease *] and the mort- 

gagee obtains a renewal of the lease, the mortgagor, upon 
redemption, shall, in the absence of a contract by him 
to the contrai*y, have the benefit of the new' lease. 

65 , In the absence of a contract to the contrary, 
the mortgagor shall be deemed to contract with the 
mortgagee — 

(< 2 ) that the interest which the mortgagor professes to transfer to the mort- 
gagee subsists, and that the mortgagor has power to transfer the same ; 


Renewal of mortgaged 
lease. 


Implied contracts by mort- 
gagor. 


LEG. REF. 

1 S. 63- A is newly added by Art XX of 
1929. 

2 The words **for a term of years** in 
this S. 64 and in Ss. 65 (d) and 71 are 
unnecessary and s-hould be omitted. — (Stofe- 
ment of Ohjerf-t and Reasons.) 


NOTES. 

permission of the mortgagor. The mort- 
gagors sold the equity of redemption to the 
mortgagee and two years later sold n share 
in the lehoti niabat lands, purchased by the 
mortgagee, to the plaintiff: held, that, 
whether the lands are regarded as hhoti 
Tcha.^gi land or ns khoti niabat, they should 
be treated as an accretion to the mortgaged 
property which vested in the mortgagors on 
redemption and were included in the sale of 
all the “privileges and rights*’ of the mort- 
gagor to the mortgagee and that the plain- 
Hflf aequired no right to the same by his 
subsequent purchase. (20 Bom.L.R. 68;, 
Foil.) 34 Bont.L.R. 855. 

Sec. 63-A.— [N.R. — This section has no 
retrospective operation. (.See S, 63 of Act 
XX of 1929.)] ^fortgngee is not entitled to 
compensation for the ^‘kacha’* kotha built by 
him on the mortgaged property. He can only 
remove the material. 149 T.O. 969=1934 


I. . 242 . 

Secs. 63 ajid 63-A: Rent.«5 and fbopis. — 
'rhe property is mortgaged only as a secu- 
ritv for tlie mortgage debt and rents and 
profits received, must be applied towards 
the mortgage debt. If the mortg.ageo has 
ineiirred the co«rt of improvements which 


have yielded the rents and profits, he is 
of course entitled to claim the cost with 
interest, but there is no justification for 
allowing the mortgagee to retain anything 
more out of the profits over and above his 
oxitlay on the improvementsr .and interest 
thereon. 42 P.L.R. 196=1940, Lah. 199. 
Under S. 63-A (2) and 72 a mortgagee 

can add to the principal the cost of 

improvements only whero they have been 
necessary to preserve the property from 
destruction or deterioration, or to preverit 
the security from becoming insufficient. 
41 P.L.R. 80=1939 Lah. 129. 

Sec. 64. — The principle of this section is 
that where trustees, mortgagees and other 
persons got a renewal of a lease the benefit 
of such renewal would accrue to the benefit 
of the beneficiary or mortgagee. 6 C.W. 
N. 372. Tho presumption is that the 

reiicw.al of a lease by the mortgagee is made 
for the purpose of keeping alive the secu- 
rity. 5 O. 198. 

Sec. 66. — Section enumerates implied 
contracts by mortgagor and does not coat 
any duty upon him to make any disclosure 
»*f previous encumbrances. 30 N.L.T' 

303=150 T.C. 20=1934 N. 149. Section 
applies only *‘in tho absence of a contract 
to the contrary’*. See 1 B. 45. And it 
may be either express or implied. 4 M.L. 
T. 437. A mortgage-deed executed bv 

manager appointed under the Guardian and 
Wards Act limits the ordinary rights of a 
mortgagor in possession. 1 p'at.L.J. 563. 

• estoppel referred to 

in y. ea (a) operates not only personMly 
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(b) that the mortgagor will defend, or if the mortgagee be in possession 
of the mortgaged property, enable him to defend, the mortgagor’s title thereto ; 

(r) that the mortgagor will, so long as the mortgagee is not in possession 
of the mortgaged property, pay all public charges accruing due in respect of the 
property ; 

(d) and, where the mortgaged property is a lease * *], that the 

rent payable under the lease, the conditions contained therein and the contracts 
binding on the lessee have been paid, performed and observed down to the com- 
mencement of the mortgage ; and that the mortgagor will, so long as the security 
exists and the mortgagee is not in possession of the mortgaged property, pay the 
rent reserved by the lease, or, if the lease be renewed, the renewed lease, perform 
the conditions contained therein and observe the contracts binding on the lessee, 
and indemnify the mortgagee against all claims sustained by reason of the non- 
payment of the said rent or the non-performance or non-observance of the said 
conditions and contracts ; 


(^) and, where the mortgage is a second or subsequent incumbrance on 

the property, that the mortgagor will pay the interest from time to time accruing 

- - - ■ » 


LEG. 

^Vide foot-note (2), at p. 5147, supra. 

NOTES. 

against the mortgagor but also against a 
subsequent transferee of the mortgagor. 
1929 M. 483. Sef! also 1925 R. 130=85 
I.C. 223 (Covenant for title runs with the 
land) . A mortgagee can sue on his mort- 
gage to enforce his charge on lands belong- 
ing to mortgagoi’ who had by mistake in- 
cluded in the deed some lands which he had 
no power to charge. 19 I.C. 423 (C.) ; 73 
T.C. 902 = 1923 A. .584. (See 25 W.R. 51 
for case where subsequent mortgagee wao 
not informed of the eiristence of prior 
mortgage.) The mortgagee is not entitled 
to .compensation when he is aware of a 
defect in title of the mortgagor. 35 A. 
48=40 I. A. 31=25 M.L.J. 91 (P.C.). 

The right of compensation for breach of 
covenant could not be taken away except by 
express release or an implied acquicscenc'e. 
28 M.L.J. 184=27 I.C. 989. Mortgagee 
purchasing property at Court-sale can sue 
for refund of cxccs.s price paid if mortgagor 
had no title as to portion of property. 85 
T.C. 223=1025 R. 130. The interest of 
both the mortgagor and mortgagee passes 
to the purcha.scr at the sale of the mort- 
<»'aged property in execution of a decree 
obtained by the mortgagee against the 
mortgagor on the mortgage. The mort- 
gagor must consequently make good to the 
mol-tgagee, where he is the purchaser at the 
execution, sale, lo.ss sustained by him for 
breach of the covenant of title involved in 
the contract of mortgage. 43 L.W. 627 
= 1936 M. 433. A purchaser of mortgaged 
property at a sale in execiitiou of a decree 
is estopped from denying the validity of the 
mortgage. 139 I.C. 695 (A.). 

Sec. 65 (b). — A mortgagee in possessmn 
must give notice to the mortgagor to enabio 
him to defend h-is rights if he ie threatened 


or obstructed by an,y person claiming as 
true owner. 36 B. 185=12 I.C. 913=13 
Bom.L.R. 1200; see also 9 B. 435; where 
mortgagee is deprived of a portion of the 
security by act of the mortgagor, he is 
entitled to get additional security or to sue 
for the mortgage-money; see 54 I.C. 785. 

Sec. 66 (c). — The mortgagor is bound to 
pay the land revenue on the mortgaged pro- 
perty and the mortgagor’s heirs are also 
bound by the implied terms as» well as by 
the express terms of the mortgaged deed. 
1937 Nag. 225. Buty to pay public 
charges is in the nature of a personal coven- 
ant not running with the land. 39 M. 959 
= 30 M.L.J. 331; 30 M. 67. The liabi- 
lity extends to the purchaser of the equity 
of redemption. 17 1*0. 878=5 Bur.L.T. 
268; 39 M. 959. Wliere the mortgaged 
land is sold for arrears of revenue and re- 
purchased by the mortgagor, the mortgage 
is not extinguished. 51 I.C: 574=12 Bur. 
L.T. 41; 17 I.C. 878=5 Bur.L.T. 268. 
See also 26 M. 385. Prior to amendment 
of 1929, where only part of the rents and 
profits were to be ad.iusted towards the 
mortgage-money and the balance to be paid 
to the mortgagor, it is not an usufructuary 
mortgage but an anomalous mortgage. 
Where, service inam, was enfranchised and 
converted into ryotwari land assessed to 
revenue, the assessment should properly 
be paid by the mortgagor. 1931 M.W.N. 
595. 

Sec. 66 (d) . — Where the mortgagee 
enters into possession, he becomes liable to 
pay the rent. 29 B. 391. (See 2 C.L.R. 
323, where the mortgagee was deemed to 
be in possession having collected rents from 
the subordinate holders) ;• it would be other- 
wise if the mortgagee is not in possession. 

13 M. 193. 

Sec. 66 (e). — Where the mortgagor does 
not pay oflP a prior mortgage debt on its 
becoming due, there is a breach of the im- 
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due on each prior incumbrance as and when it becomes due, and will at the 
proper time discharge the principal money due on such prior incumbrance. 

’[Omi/W.] 

The benefit of the contracts mentioned in this section shall be annexed to 
and shall go with the interest of the mortgagee as such, and may be enforced by 
every person in whom that interest is for the ^vhole or any part thereof from time 
to time vested. 

2 [ 65 -A. (i) Subject to the provisions of sub-section ( 2 ), a mortgagor, while 

Mortgagor's power to lease. possession of the mortgaged property. 

shall have power to make leases thereof which shall 
be binding on the mortgagee. 

( 2 ) (a) Every such lease shall be such as would be made in the ordinary 
course of management of the property concerned, and in accordance with any 
local law, custom or usage. 

(b) Every such lease shall reserve the best rent that can reasonably be 
obtained, and no premium shall be paid or promised and no rent shall be payable 
in advance. 


LEG. REF. 

1 Paragraph omitted by Act XX of 1929. 

2 8. 65-A newly inserted by Act XX of 
1929 . 

NOTE8. 

plied coveiiaut coulaiued iu Cl. (e) ; and 
if on that account the subsequent mort- 
gagee is deprived of Ins security, the mort- 
gagee would bo entitletl to a personal decree 
against the umrtgagor on account of the 
breach of this covenant, although there was 
no personal covenant to pay in the deed of 
mortgage. 13 M. 92; 25 W.R. 51. A 
prior mortgagee can add the necessary ci- 
ponses of I'epairs to the amount of his mort- 
gage as against the second mortgagee. 16 
I.C. 877=38 M. 18. 

See. 65 and 82. — .A subsequent mort- 
gagee is given an opportunity to redeem a 
prior mortgage but he is not bound to avail 
himself of it. If he docs, he steps into the 
shoes of the prior mortgagee and himself 
forecloses-. He thus recovers the property 
freed from his own mortgage and still has 
the privilege of placing the whole burden of 
the debt due ou his own mortgage on the 
rest of the property. S. 65 (<r) recoguises 
this and so places tlie duty of redemption 
on the mortgagor. If he fails in this duty 
such loss- as may ensue would fall on the 
mortgagor or those who represent him and 
not on the mortgagee. The mortgagee’s 
position cannot be worsened by anything 
done by the mortgagor behind his buck and 
subseijuent to his jnortgage. In such cases 
the whole of the debt after deducting the 
subsequent imn'tgagee’e share should be 
spread over the remaining items of property 
jjnd thi.s .share should be determined by 
taking the whole of the mortgaged property 
{IS exi'iting at the date of the mortgage into 
••onsideration . 1942 N.L.J. 2*^0. 

Sec. 65-A. — fThi.s section has no retros- 
pective operation. 3 1936 M. 942-r7] M. 

E.J. 638. See 10 P. 332=12 Pat. E. T. 


206; 194a Mad. 669=(1940) 1 M. L. J. 
601 (^see notes under S. 66). As to 
lease granted by a mortgagor who has 
created an English or anomalous mortgage 
without the concurrence of the mortgagee, 
see 128 I.C. 655=1930 P.C. 290 (P.C.). 
A lease by a mortgagor in i)ossessiuu subse 
quent to a decree on the mortgage and pend- 
ing execution cannot bind the mortgagee or 
the auction-purchaser who stand in his shoes. 
33 Bom.E.R. 1123=1931 B. 539. 

Secs. 65-A and 66, — Principle of the 
section also applies to Punjab and places 
where the Act is not in force. 124 P.L.R. 
1902. The mortgagor in possession may 
create a tenancy from year to year in the 
case of agricultural lands or from month to 
month in the case of houses. But it is- not 
competent to the mortgagor to grant a lease 
on unusual terms or to alter the clmracter ol 
the land or to authorise its use in a manner 
or for a purpose different from the mode iu 
which he himself had used it before he 
granted the mortgage. This view is now 
embodied in S. 65-A. 10 R. 310=1932 

R. 113. So a lease by mortgagor for three 
years is not binding on the mortgagee. 10 
R. 210. Conditions for the exercise of "the 
right to lease by the mortgagor. 1933 M. 
876=65 S2G. Mortgagor in, 

possession can prima fade exercise the ordi- 
njiry rights of an o%vncr in possession. 34 
I.C. 24. See also 1938 Pat. 189. Where 
a mortgagor in possession commuted the pro- 
duce rents due from his tenants into cash 
rents, the mortgagee cannot impeaeli tlic 
commutation or set it aside at least so long 
as it was an honest conversion at a fair aid 
reasonable rate. 12 P.E.T. 121=1931 P. 
193. The onus- of proof of waste or’prc- 
.ludice under S. 66 lies on the mortgagee. 
24 I.C. 758=16 Bom.L.R. 178. But see 
124 P.E.R. 1902. A simple mortgagor can 
create a lease but not so as to imp{iir its 
value or impede the operation of the mort- 
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(r) No such lease shall contain a covenant for renewal. 

{d) Every such lease shall take effect from a date not later than six months 
from the date on which it is made. 


{e) In the case of a lease of buildings, whether leased with or without the 
land on which they stand, the duration of the lease shall in no case exceed three 
years, and the lease shall contain a covenant for payment of the rent and a con- 
dition of re-entry on the rent not being paid within a time therein specified. 


(3) The provisions of sub-section (i) apply only if and as far as a contrary 
intention is not expressed in the mortgage-deed ; and the provisions of sub-section (2) 
may be varied or extended by the mortgage-deed and, as so varied and extended, 
shall, as far as may be, operate in like manner and with all like incidents, effects 
and consequences, as if such variations or extensions were contained in that sub- 
section.] 

66. A mortgagor in possession of the mortgaged property is not liable to 

the mortgagee for allowing the property to deterio- 
VVaste by mortgagor in pos- rate; but he must not commit any act which is destruc- 
session. permanently injurious thereto, if the security 

is insufficient or will be rendered insufficient by such act. 

Explanation . — A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds by one-third, or, if consisting 
of buildings, exceeds by one-half, the amount for the time being due on the mort- 
gage. 

‘ — - — r 


NOTES. 

gage. 32 1 . f . 195=20 C.W.N. 350; 88 

1.0. 947 = 1925 O. 542; 15 O.C. 239=16 
l.C. 470; 17 I.C. 1=17 C.L.J. 384. (A’ec 
now S. 05-A.) prior to the introduction 
of S. 05-A in 1929 the mortgagor in posses- 
«ion of tlic property in the case of a simple 
mortgage was entitled to transfer or deal 
with the property in any way he liked pro- 
vided the mortgagee-s security was not 
i ud<'rocl insnfticicnt. He could grant per- 
maiicnt leases subject to the same condition 
and so the mortgagee who purchases the pro- 
perty in execution of his own decree is not 
c-ntitlccl to eject the tnolcarran lessee without 
showing that his security was- prejudicially 
affected. 10 P. ^32=12 P L.T 206. 

(d>iO S O.W.N. 131=1931 O. 2o6; 1935 
L J. 300=1935 A. 511. S. (35-A has 
application to a lease executed prior to 
onactuicnt. feucli a lease is governed 
S . 66 . Where the mortgage security 
.omes insuflicient ultimately on account 
tho lease, though not at the tune of its exe- 
. ution, the lease cannot be enforced against 
the luortgugoc auction-purchaser, especially 
^^hen its ternis are so inejudicial to the into- 
vests of the mortgagor himself that it is 

i. npossible to consider it as given iu the ordi_- 

ii. arv course of management. 162 I.O. 

= 1936 O.W.N. 399=1937 Oudh 146. 
.Mortgage by jeMni of equity of redemption 
-Subsequent renewal of Icanom demise nj 

binding on mortgagee. 

M. 876=65 M.L.J. 820. A mortgagor 
who has created an English mortgage or 
auonjalous mortgage cannot grant a lease 
without the concurrence of the mortgagee- 


jS'ee 

no 

its 

by 

be- 

of 


128 I.C. 655=1930 P.O. 290 (P.G.). Jiee 
also 57 C. 82=1930 O. 335. Tenants who 
are settled on the land by the mortgager 
after the mortgage can keep their lands 
against the mortgagee upon proof, that the 
leases were granted on the usual terms in 
the ordinary course of management. 7 ±*. 
349=1928 P. 372; 12 C.E.J. 384=17 

I.O. 1; 1 P.L.T. 392=56 I.C. 8U5; 1 i*. 
L.J. 563=38 I.O. 37. The test by which 
the mortgagor’s lease should be judged is 
that stated in S. 66, i.e., whether they were 
destructive or permanently injurious to the 
property, likely to render the mortgagee’s 
security insuiheieut and a permanent lease 
of bakasht lands to a tenant may not be out- 
side the scope of the authority of the 
gagor in possession. 107 I.C. 160=J928 
P. 238. See also 12 O.E.J. 276=30 I.C. 
258. iSee now S. 65- A.) 

Sec. 66. — A mortgagor creating a simple 
mortgage does not part with possession, and 
the right of the mortgagee is only to cause 
the mortgaged property to be sold for the 
payment of his debt. Where leases executed 
by the mortgagor are questioned by the 
mortgagee, the burden is not on the lessees 
to prove that the leases were usual and given 
in the ordinary course of management, 
especially where the mortgagee 's dues are 
satiefled by sale of the mortgaged property. 
A lease granted by the mortgagor cannot be 
presumed to be bad under S . 66 of the 

T.P. Act, 8. 66 is intended to apply gener- 
ally to all cases where a mortgagor has done 
acts which eitU-er destroyed or injured the 
property in his possession, and if by such 
act on his part the security is rendered in- 


S» 67] The T&ansfbb op Property Act (IV op 1882). 5151 

Rights and Liabilities oj Mortgagee. 

67 * In the absence of a contract to the contrary, the mortgagee has at any 

. time after the mortgage-money has become ^£due] to 
Right to foreclosure or sale, him, and before a decree has been made for the redemp- 
tion of the mortgaged property, or the mortgage- 
money has been paid or deposited as hereinafter provided, a right to obtain from 
the Court ^[a decree] that the mortgagor shall be absolutely debaired of his 
right to redeem the property, or ^[a decree] that the property be sold. 

A suit to obtain i[a decree] that a mortgagor shall be absolutely debarred 
of his right to redeem the mortgaged property is called a suit for foreclosure. 

Nothing in tliis section shall be deemed — 


LEG. REF. 

See Notes under S. 60, substituted by 
Act XX of 1929. 

NOTES.* 

sufficient and applies to a lease granted by a 
mortgagor in possession. 1938 P.W.K. 
177:=:19 Pat.L.T. 95=1938 Pat. 189. 

Sec. 67. — Tli-e amendment of 1929 did not 
iniport new principles. It was introduced 
not to niter tlie law but to nmko it more 
clear. 161 I.C. 155=1936 Pesh. 48. 8, 67 
does not apply to securities created by opera- 
tion of law, and thus the owners of such 
securities cannot avail themselves of the 
benefit of the section. Hut the Act is not 
exhaustive and does not deal with a charge 
under SS. 205, Calcutta Municipal Act. That 
will be governed by rules of Engli.Mh law, 
and the holder of a statutory charge is 
entitled to a decree for sale. 38 O.W.N. 
917=1934 C. 862. Section is mandatory. 
112 1.0. 501=1928 M. 933. A mortgage 
caimot be enforced nor can the lauds attach- 
ed be brougijt to sale otherwise than in ac- 
cordance witli fci . 67. 6 M.L.T. 15 4, — 2 

I.C- 980. Where tlie mortgage deed pro- 
vided that if the iiiteres-t for two instalments 
be not paid in full, the mortgagees will have 
the option before the expiration of the 
period fixed to recover the whole of the 
amount due through Court, the mortgagee 
could exorcise the option. 8 Luck. 488= 
J933 O. 237. The option given to the mort- 
gagee did not roiitraveue the provisions of 
S. 67. 11 O.W.N. 1141 = 1934 O. 473. A 

mortgagee ca3» sell the property as it stands 
at tlie date of his mortgage. A decree is 
based on a puisne mortgage is subject to 
prior jiicuiiibjauccs existing at the date of 
the second mortgage- 8 O.W.N. 179=1931 
O. 157. Even though a puisne mortgagee 
is not a party to a decree obtaiued b^' the 
prior mortgagee, yet it is open to the prior 
mortgagee, when he has obtained possession 
under n sale in execution of a decree in liis 
favour ill a mortgage suit to set up his rights^ 
under the prior mortgage as a shield against 
a. puisne mortgagee. 19.31 Oudh 157. A 
decree for sale cannot be passed on a mort- 
gage by contlilioual sale. 27 A.L..T. 448= 
1929 A*. 421. The only decree tliat can be 




made is one for foreclosure. 11 M. 88. A 
usufructuary mortgagee cannot as such sue 
lor sale, but he can do so if the document 
allows him to do so. 33 O.W.N. 279=1929 
C. 304; 56 M. 892=1933 M, 613=65 M,L. 
J. 194. See also 11 P.L.T. 74=1930 P. 
152; 63 I.C. 297=2 P.L.J. 229; 34 P.L. 
it. 245=1933 L. 161; 19 O.W.N. 1027. 
Usufructuary mortgagee looks to the rents 
and profits for the satisfaction of his ad- 
vance and inasmuch asr no time is fixed for 
pajTnent there can be no forfeiture, which 
alone gives right to the remedies of closure 
and sale and in its absence the mortgagee 
is not entitled to the remedies that spring 
out of it. 181 I.O. 620=1938 Lah. 145. 
See also 161 I.C. 155=1936 PesU 48. 
Usufructuary mortgagee empowered to sue 
for mortgage-money if possession inter- 
fered with^— (Initial failure of mortgagor to 
deliver possession of part of mortgaged pro- 
perty — Mortgagee entitled to sue only for 
recovery of possession ptus mesne profits, 
for three years and not for sale. 1932 A. 
L.J. 1092=1933 A. 97. Where in combi- 
nation of a simple and a usufructuary mort- 
gage, the mortgagors failed to make over 
possession to the mortgagee and thereby 
deprived the mortgagee of part of his secu- 
rity, the money becomes payable and the 
mortgagees arc entitled to a money decree 
for the same and uuder S. 07 a decree for 
sale can be made. 58 M.L.J. 401 =3J C 
W.N. 693 ; 56 I-A. 299 (P.C). 

also 34 Bom.L.R. 984=1932 B. 558; 20 
N.L.J. 145 (Anomalous mortgage — Remedy 
by way of sale) . Mortgage can be fore 
closed even if fraction of debt remains un- 
paid. 1930 N. 1G6. It is the duty of the 
mortgagees who take possession to keep 
clear, full and accurate account of all 
amounts received as mortgagees. Mere 
oral evidence would be wholly inconclusive. 
115 I.C. 137=1929 A. 384. The stipula- 
tion in a mortgage-deed that, if the profits 
of the property mortgaged be found to be 
insufficient, the mortgagor shall pay the defi- 
ciency in interest from vear to year, cannot 
apply to a ease where the profits have not 
m fact decreased, but the mortgagees have 
owing to their own default, failed to recover 

them. 114 I.C. 876=1929 A. 260 (2) 
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^[(a) to authorize any mortgagee other than a mortgagee by conditional 
sale or a mortgagee under an anomalous mortgage by the terms of which he is 
entitled to foreclose, to institute a suit for foreclosure, or an usufructuary mort- 
gagee as such or a mortgagee by conditional sale as such to institute a suit for 
sale ; or] ‘ 


LEG. BEE. 

1 Substituted by Act XX of 1929. 

NOTES. 

Where a mortgagee bolds several mortgages 
from the same person and is paid out of the 
sale proceeds of oue security, he must apply 
the amount in reduction of the amount under 
that security and cannot apply it to un- 
secured debt or debts secured on other se- 
curities so as* to affect other mortgagees. 
40 M.L.J. 126=62 I.C. 833. In a decree 
for foreclosure after expiration of the period 
of grace, property passes to the mortgagee. 
In a decree for sale the mortgagor has time 
till the sale is held and afterwards con- 
lirmed by the Court. 46 A. 864»=1924 A. 
818 (2) . The Court has the power to ap- 
point a receiver even in a suit by a simple 
mortgagee if the property is insufficient to 
im'ct the decretal amount. 34 P.L.R. 950 
(1). Hut where there is no personal cov- 
enant to pay, or the covenant has become 
barred or the simple mortgagee has deli- 
berately given it up and the decree does 
not and cannot contemplate a personal de- 
«Tee for any deficiency the Court has no 
power to appoint a receiver. 1933 AI.W. 
N. 20=1933 M. 447. A sub-mortgagee 
mtiy sue his mortgagor or mortgagor’s mort- 
gagor, whether it is a simple debt or mort- 
gage debt. 14 C.W.N. 165=3 311. 

Where the moxtgagoe assigns his interest 
for a lesser amount than that due to him, 
the assignee cannot recover from the mort- 
aacor more than what he paid and reason- 
able interest thereon. 8 M.Li.T. 420=7 
I C 871 . Properties covered by security 
i>ond given for stay of execution of a decree 
can be proceeded against in execution with- 
out instituting a suit under S. 67. 51 C. 

150=81 I.C. 734. There need be no assign- 
ment to the person for whose benefit the 
bond is intended. 60 C. 1298=37 C.W. 
X. 973. I>ecree-holder can proceed against 
the properties secured by a surety, when the 
original party makes default. 38 A. 327. 
The mortgagee has always a personal remedy 
against the mortgagor. 10 I.C. 975. 
Mortgagee can bring properties to sale m 
anv order he pleases. 22 L».W. 389=1925 
M* 1214; 92 I.C. 593. The right of suit 
in mortgagee is not lost by a third party 
c laiming title by adverse possession against 
the mortgagor. 44 C. 425=21 C.'W.N. 
.177- 27 C.L.J. 212=37 I.C. 277. Main- 
tenance decree-holder ivith a charge on the 
property can enforce the charge in e^ca- 
ficjii of the decree. 59 I.C. 282=1 
I> . T . 647. The mortgagee may release his 


rights over any one of the mortgagors 
.claiming only proportionate share of the 
mortgage debt. 36 I.C. 530; 10 P. 341 
1=12 Pat.L.T. 28=1931 P. 164. But the 
mortgagee is not bound to abate a propor- 
tionate part of the debt and is entitled to 
recover the whole amount against any por- 
tion of the mortgaged property. 130 I.C. 
809=1931 N. 44. See also 1929 A. 380 
and cases cited under S. 82. But the re- 
leased mortgagor is a necessary party to a 
suit. 36 I.C. 539 . Though the principal 
may be payable at* some date, for payment 
of interest shorter dates may be fixed and 
suits for interest alone can be maintained. 
31 M.Ii.J. 437. See also 35 I.C. 104; 
26 B. 241; 27 C. 938. The enforcement 
of the right to foreclose -is controlled by any 
contract to the contrary. If the effect of 
the deed be that neither the mortgagor had 
the right to re-pay and redeem the mort- 
gaged property nor the mortgagees had the 
right to recall the money and to sue for fore- 
closure before the expiry of five years, limi- 
tation for a suit for foreclosure runs from 
the first date after the expiry of the five 
years and not earlier even if the mort- 
gagees had bargained for possession and 
never got it. 9 O.W.N. 289=1932 O. 178. 
As to right of suit for sale under S. 67 
where mortgage in respect of properties in 
Burma and Br. India executed prior to 
separation of Burma. See 1939 Ban.L.R. 
372=1938 Ban. 459. 

Sec. 67 (a). Cl. (a) newly substituted 

in 1929 is not retrospective. A decree for 
sale can be passed on an English mortgage . 
26 O.W.N. 318=1922 C. 52. A simple 
mortgagee is always entitled to a decree for 
sale even though he has a right of 
aion on failure to pay interest. 15 C.IV.N* 
441=10 I.C. 272=21 M.L.J. 1147 (P.C.;. 
See also 19 M. 239. There is nothing to 
prevent the parties agreeing to allow a 
closure for interest only or for part of the 
mortgage-money. 48 A. 171=24 A.L.J- 
Sa— 1926 A. 46- Even an usufructuary 
mortgagee can bring a suit for sale when 
a time for payment baa been fixed and there 
is a personal covenant to pay. 1 P. 350 
—a p.L.T. 332. But if there is a further 
stipulation that, if the mortgage amount is 
not paid, mortgagee would continue in 
possession, the mortgagee is not entitled to 
sue the mortgagor for sale of the property 
on failure to pay the mortgage money on 
the fixed day. 120 I.C. 308=1930 P. 152. 
This -would he so even where it was further 
provided that, if the mortgagor did not 
exercise bis right to redeem during the 16t 
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(^) to authorize a mortgagor who holds the mortgagee’s rights as his trustee 
or legal representative, and who may sue for a sale of the property, to institute 
a suit lor foreclosure ; or 

(r) to authorize the mortgagee of a railway, canal or other work in the 

maintenance of which the public are interested, to institute a suit for foreclosure 
or sale ; or 

(i/) to authorize a person interested in part only of the mortgage-money 
to institute a suit relating only to a corresponding part of the mortgaged pro- 
perty, unless the mortgagees have, with the consent of the mortgagor severed 
their interests under the mortgage. 


NOTES. 

year, he would have to pay certain interest 
on the principal sum from the date of the 
mortgage up to the date of redemption, in 
addition to repaying the principal and 
costs of improvement. 161 I.C. 155=1936 
I’esli. 48. Wliere a mortgage is a combi- 
nation of Msu/ructuar^ and simple ones, the 
two rights are independent, and the mort* 
gag-ee may sue for sale, though he may have 
given up possession. 6 I.C. 153 (C.). 
See also 14 JVI. 232; 26 M, 626; 34 B. 462; 
26 Al.Li.J. 514; 1 P. 350. In such a case, 
it was held that the mortgagee can bring 
the property to sale only according to the 
conditions set out in the deed. 6 N.Li.B. 
.201=5 I.C. 701. A usufructuary mort* 
gageo cuuuot sue cither for sale or fore- 
closure. 41 AI. 259; 12 M. 109; 63 I.C. 
297=2 P.L.T. 229; 27 I.C. 800. A. suit for 
sale can however be maintained if the mort- 
gagor fails to deliver possession to the mort- 
gagee. 41 M. 259. The effect of S. 31 
(c>, read with S. 63, of Act XX of 1929 
is that so far as English mortgages exe- 
cuted prior to the 1st April, 1930, are con- 
cerned, they must be deemed to bo outside the 
scope of the amendment made by substitution 

of the new Cl. (a) in S. 67 of the T.P. Act. 
This being so, suitv on such mortgages mu.st 
be held to be governed by Art. 147 and not 
by Art. 132 of the Laxnitation Act. 1942 
C. 153=46 C.W.N. 33. See also 41 I.C. 
406; 1929 C. 304; 30 A. 162. 

Cl. (b). — TJio remedy of the mortgagee o't 
a railway, etc., is to apply for the appoint- 
ment of a receiver. 

Ol. (d). — Wliere a property is mortgaged 
to two per.sons as tenants in common and 
there is no covenant to re-pay each separate- 
ly a moiety of the amount, the right of 
either mortgagee who desires to realise, 
failing the i-ons'cnt of the co-mortgagoe, is 
to .sue for a mortgage-decree itl respect of 
the whole sunt secured, Joining his co-mort- 
gagee a.s a defendant. In such a case the 
decree shouhl provide for all necessary nc- 
/•ounts and payment, except that there can 
be no judgment for a sum of money entered 
as between tho mortgagee defendant and the 
mortgagor. 46 I. A. 272=37 M.Li.J. 483 
= 53 I.C. 131 (P.C.); 1930 M. 985=59 M. 

928. lie cannot got a decree for his 
s.bare of the inortgago-debt or a sale of a 
part of the mortgaged property. The same 
C.C.M.— 645 


principle applies even where one of the mort- 
gagees chooses to abandon the security . 
1935 A.L.J. 198=1935 A. 263. But if 
the mortgage deed itself states that specili- 
ed sums have been borrowed from each of 
the mortgagees, then a suit by any one of 
the mortgagees may be laid for his share 
of the mortgage money alone. 154 I.C. 
537=1935 A.W.B. 169=1935 A. 391. 
Wliere the plaintiffs sue for their propor- 
tion of the mortgage money, the other per- 
sons who could have any possible interest 
in the moirtgago security being added as 
party defendants, there is nothing in S. 67 
(d), which prevents the passing of a decree 
lu favour of the plaintiffs. 1932 C. 34= 
54 C.Li.J. 113. Where one of two co- 
mortgagees accepted in full satisfaction of 
the debt an amount less than the actual 
amount due on the mortgage, and the other 
po-mortgagee did not consent to such 
arrangement, and the latter filed a suit to 
enforce his share of the debts against the 
whole of tho mortgaged property, there is 
no severance of the mortgage within the 
meani^Dg of S. 67 (d) and tho suit is main- 
tamable did not offend against S. 67 (d). 

S. 67 is not mandatory. 1928 AI. 933 — 
112 I.C. 501. Wliere one of two mort- 
gagees took a further mortgage in superses- 
sion of his right under the prior one, the 
right of the other mortgagee is unaffected. 

41 A. 631=17 A.L.J. 731. One of two 
mortgagees can bring a suit to recover Ms 
share when the other mortgagee was allowed 
to obtain a decree on his share alone. 25 
I.C. 91 = 39 AI. 17; 1928 AI. 933. Where 
the parties are Afahoniedans the sliaro of 
eneli of the heirs of the original mortgagor 
IS dchned by law and the mortgagee can. in 
such a case, give up his mortgage lieu on 
the share of any one of tlie mortgagors by 
uuikiiig a proportionate reduction ^nd en 
torce his mortgage for the balance against 

the shares of tho other heirs. 10 P ^ 4.1 

1931 P. 1U4 and caB..s cited ther^n. ^ 

tvifr'l; mortgages 

^Mth possession hie sir land and fai^U to 

deUver possession of the mortgaged property 
to the mortgagee the mortgage money be- 
comes payable under S. 68 and the mort- 
gagee IS entitled to a money decree for the 
same But if the time stipulated for re- 
demption expires, the mortgage money be- 
comes duo to the mortgagee under S. 67 and 
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i[ 67 -.A a moi'tgagee who holds two or more mortgages executed by the 

same mortgagor in. respect of each of which he has a 
Mor^agee when bound to right to obtain the same kind of decree ^ under section 

m“fgag«? 67 , and who sues to obtain such decree^ on any one 

of the mortgages, shall, in the absence of a contract 
to the contrary, be bound to sue on all the mortgages in respect of which the 
mortgage-money has become due.] 


LEG. HeJF. 

t Added by Act XX of 1929. 
a “Decree'*, see Notes under S. 


60. 


NOTES. 

a decree for sale can be made under that 
section. 157 I.C. 657=1935 O.W.N. 924. 
Where a mortgage comprises the features of 
simpl-8 and usufructuary mortgages and the 
mortgagor deprives the mortgagee of part 
of. his security by failing to deliver up pos- 
?>cssiou, the mortgagee has a right to sue for 
the money under S. 68 (c) and also for 

eale of the mortgaged property under 
S. 67. I.L.B. (1938) All. 714=1938 A.L.J. 
746=1938 All. 418 (F.B.). A mere 

covenant to repay does not take what would 
otlierwisc have been a usufructuary mort- 
gage out of that category. The mortgagee 
could not be allowed in his suit to claim a 
decree for sale on the ground that he bad 
been deprived of his security or possession 
of the property. 1942 A.W.R. (H.C.) 
158=1942 A.L.W. 370. 

Secs. 67 and 100. — Where the futine 
maintenance accruing' to a widow was de- 
clared by the decree a chai'ge upon a house, 
ihe house is not made security for the re- 
payment of money of the ^vidow hy 
net of names* or ‘hy operaUon of law 

within the meaning of S. 100. I* 
by virtue of a decree that a charge is 
created on certain specified immovable pro- 
perty. Where the house os sold 
tion of the maintenance decree subject to 
the right of future maintenance 
is subseciuently default m payment of the 
Iliiatenance iLtalments, it is not necessary 
for the widow to bring a suit under S. 67. 
O 34 B. 14, C.P. Code, cannot be a bai 

for the enforcement of the decree other\vi3e 
tl.au by suit. Tho effect of the change m 
tlir provisions of O. 34, R. 14 is that :i 
mortgagee can have the mortgaged property 
sold in e.xecution of the decree on a claim 
which is not connected with the mortgage- 
1939 A.L.J. 542=1939 All. 579. 

Sec 67-A. — The section came mto 

force on 1st April, 1930, and there- 
fore is not applicable to a 
executed before that date. 1936 L. 1^0, 
131 I.C. 725 (B.); 1933 R. 377; 19^ Pat- 
Go: 1938 Boni. 196=40 Bom.L.R. 109. The 
intention of S. 67-A is to compel a >uor.- 
aagee who is entitled to the same kind of 
ijccreo in respect of several mortgages v 
the property of the same mortgagor to co^ 
eoUdate the mortgages and enforce them m 


a single suit provided he has not contracted 
out of his obligation. The same obligation 
is placed upon a charge-holder under 100; 
and the words ‘‘.so far as may be’* are in- 
serted there, because the legislature realised 
that some of the provisions dealing with 
mortgages may be inapplicable to charges. 
The proviso that there may be a contract to 
vhe contrary is applicable to a charge by 
act of parties, though it is inapplicable to 
a charge by operation of law. 60 C. 1470 
=38 C.W.N, 153=193^ O. 325. The principle 
of S. 67-A cannot be applied unless there are 
either two mortgages or two sepaj'ate por- 
tions of the same mortgage which are pay- 
able. Whei'e under a mortgage bond the 
amount is made payable in instalments with 
a provision that in case of default of pay 
ment of two consecutive instalments, the 
mortgagee might treat the whole of his 
mortgage as payable, if be elmoscs to waive 
th-e penalty and sue merely on those instal- 
ments which are due, the mortgagor cannot 
}>© heard to say that the mortgagee is bound 
to sue for the whole amouut of the mort- 
gage and to enforce a penalty against liim- 

self. 1940 Mad. 296=(1939) 2 M.L.J. 

924. The section does not apply when the par- 
ties to the mortgages are not the same. 1937 
N. 99; 1933 B. 377; 1938 Bom. 196=40 
Bom.L.R. 109. .Where there were two suc- 
cessive mortgages in favour of the same 
uiovtgagee, but the money on the second 
became due earlier than that on the first and 
hence a suit was brought on the second 
mortgage and decree obtained and property 
sold subj'eet to the first mortgage (on which 
bv that time a decree had also -been obtain- 
id) S. 67-A did not apply and that what 
was sold in the suit on the second mortgage 
was the equity of redemption and there 
fould be no objection to the property being 
sold again in the suit on the first mortgage. 
1940 N.L.J. 568=1. L.B. (1942) Nag. 
172=1941 Nag. 3, nor to securities creat- 
ed by operation of law, such as statutorv 
< barges under S. 205, Calcutta Municipal 
Act. The Corporation of Calcutta is not 
therefore bound to enforce all such charges 
which it has for the consolidated rates due 
from the same person in respect of diffo- 
rent properties in one suit. 38 C. W. In- 
91 7=1934 C. 862. The words ‘^all the 
mortgages in respect of which the mortgagft 
money has become due” must be limited to 
those mortgages which the Court, in whic * 
^hc mortgagee sues has jurisdiction to en-- 
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^ ^ . ^[68. (i) The mortgagee has a right to sue for 

mmey^ mortgage- mortgage-money in the following cases and no 

(a) where the mortgagor binds himself to repay the same ; 

(b) where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property is wholly or partially destroyed 


LEG. EEF. 

t Substitated by Act XX of 1929. 

l«fOTES. 

force. 41 C.W.l^. 854; 1939 Bang.L.K. 207 
=1939 Rang. 247. The section, restricts the 
rights of mortgagees and therefore must be 
construed strictly. 38 C.W.N. 917=1934 C. 362. 
A person who holds two mortgages of difforeut 
dates must file a consolidated suit on both and 
omission to sue precludes filing of a second 
suit. 1933 N. 171 = 144 I.C. 326. Where 
a suit is filed iu respect of more than ouc 
mortgage, for purpose of d-oterminiug the 
court-fee, it Nvas the suit could not be takcu 
to comprise only uuc single subject by rea- 
son of the principle of consolidation applied 
by b. 67-A. 1935 Al. 62 (1)=68 

316. See also 1940 Rang.Li.R. 767. 

Sec. 68.- — The amendment of section is not 
retrospective. Section applies only to mort- 
gages and not to charges. 15 C. 492. A 
purchaser from the mortgagor cannot be 
made personally liable under this section. 
26 N.L..R. 312=1930 N. 139 (2). Pro- 

visions of this section are not upplicablrt 
to anomalous mortgages. 9 O.W.N. 280. 
JJy instituting a suit for mortgage money 
under the eiicunistances enumerated iu 
b. 6S, a mortgagee does not lose Ids right 
to proceed agtunst the security. The legiS’ 
laturo could never have intended that if a 
mortgagor by his own default bringst about 
deterioration of the mortgaged property 
and thereby forces the mortgagee to bring 
a suit for money, he can thereby deprive tho 
mortgagee of what little security he lias. 162 
I.C. 15=1936 P. 439. The mortgagee 
should not enforce the personal liability 
before exhau:sting his remedy against the 
property except in cases where the mort 
gagee is prepared to abandon the security. 
But this can only apply as between the mort- 
gagor and the mortgagee. 1937 M.W.N. 
373. 

Sec. 68 (a) : I’kk.sonal Lii,\BiLiTY. — Where 
the mortgagors covenant to repay the prin- 
cipal and interest within a time fixed and 
that in default of such payment, tho mort- 
gagee would be entitled to sue for fore- 
closure, there is no personal covenant in the 

deed, binding the executant to repay, on 
which personal decree could be passed. 
(1939) All. 313=1939 A.L.J. 362=1939 
All. 260. See also 17 Pat. 737=19 Pat. 
L..T, 737=1938 Pat. 585. Any action 

claiming the mortgage moneys simpU-citor* 
must be made under S. 68 (a) if at all and 


there is no implied covenant creating per- 
sonal liability. 152 I.C. 897=1934 Pat. 
624. Existence of personal covenant de- 
pends on the facts of each case. 86 I.C. 
481=1925 M. 991; 1941 Pat. 486. ler- 

sonal covenant can be enforced though mort- 
gage _ fails. (ihtVi.) See also 23 O.C. 
145=57 I.C. 967. Where in la usafruc- 
tuary mortgage there is express- provision 
entitling the mortgagee to recover his money 
on the expiry of the term fixed, mortgagee 
is entitled to sue for and obtain decree for 
sale under S. 68 (1) (o) read with S. 67. l.L#. 
R. (1938) AU. 218=1938 A.L.J. 18=1938 
AU. 188; see also 1937 M.W.N. 81; where 
an u3u£ructua#y mortgage is void as effect- 
ing a transfer of occupancy holding, the 
personal covenant in the mortgage is also 
void aud unenforceable. 44 A. 486=22 A. 
E.J. 318; 57 I.C. 445=43 A. 81. See 
contra 86 I.C. 481=1925 M. 991. Where 
:m application for personal decree is dis- 
missed, no separate suit for personal remedy 
is maintainable. 22 O.C. 145=57 I.C. 
967. An usufructuary mortgage does not in 
itself imply any personal liability. 85 I.C. 
326 = 1925 O. 628; 10 N.L.B. 9=23 I.C. 
131. See also 31 Bom.E.R. 825=1929 P. 
C. 139. In the absence of an express- 
contract to pAy a personal decree cannot 
be passed. 57 I.C. 680. See also 12 N. 
Li.li. 19=33 I.C. 753. But see 13 L*. 269 
i=li^32 Li. 164. Where tho mortgage was 
partly usufructuary and there was an ex- 
press promise to pay tho sum on a parti- 
cular date aud to redeem the land on that 
date: Held, that the mortgage was an 
anomalous one aud that as the land could 
not be sold under S. 15, Land Alienation 
Act, in execution of any decree the mort- 
gagee was entitled to give up the security 
and to obtain a simple money decree for 
the sum sued for. 1035 L. 103. Where a 
mortgage-deed contained a personal cove- 
nant to pay interes-t independently of tho 
principal, a suit for interest will lie, even 
thoiigli the personal remedy for principal 
may be barred. 41 I.C. 72. See also 1924 
N. 83; 39 I.C. 852. A simple mortgage 
caii'ies with it a personal covenant to pay 
tho principal and interest. 13 L. 508— 
19.32 L. 630. 

Sec. 68 (b) and (c).— The section is ap- 
plicable only when the property is lost owing 

the mortgagor and not that 
of tho mortgagee, and only where the mort- 
gage is- not void. 85 I.C. 802=1923 L 
357. But sec contra 21 I.C. 581. Th^r© 
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or the security is rendered insufficient within the meaning of section 66, and the 
mortgagee has given the mortgagor a reasonable opportunity of providing further 
security enough to render the whole security sufficient, and the mortgagor has 
failed to do so ; 

(r) where the mortgagee is deprived of the whole or part of his security 
by or in consequence of the wrongful act or default of the mortgagor ; 


NOTES. 

]»»ust be proof that the reduction in the secu- 
rity was caused by the wrongful act or de- 
fault of the mortgagor . 133 I.C. 402 

(A.). A mortgagee who has been induced 
to -enter into an invalid transaction through 
the deceit of the mortgagor can recover the 
money paid by hiTn and his suit cannot be 
resisted as not maintainable because the 
transaction was invalid. 25 A.L.J. 37=: 
1927 A. 190. Where, by a mistake of law, 
a subsequent mortgagee entered into the 
transaction and subsequently found that he 
could not claim priority and he thereupon 
sued for the recovery of the money. S. 68 
has no application as it is applicable only to 
vases where the security was lost to the mort- 

iragee otherwise than by his own fault. (7 
1 . 5 . 251, Dist.) 1933 D. 836. ‘Insufli- 

cient’ does not mean misdescription of pro- 
perty, nor does it cover a case of inclusion 
of property as mortgagor’s while it does not 
belong to him. 70 I.C. 423=1922 E. 21.- 
The word ‘‘mortgagor ” includes the assignee 
of the equity of redemption. 1932 P. 2i6. 
«..68 (1) (c) only speaks of the mort- 

gagor’, but in view of S- 

uiu;3t include the subsequent purchaser of the 
moitgaged property. I.L.lt. 

63 = 1939 N.L.J. 338=1939 Nag. 256. 

The mortgaged property is Av! 

H . tu.e„ 

nre Of a co-sharer is dispossessed of the 
■m^onerty by the co-sharers of the mortgagor 
Jvho have been allotted that 
subsetjueiit partition. 1936 
1936 O. 174. See also 13 f vf"." 

1932 P. 273. Where in a mortgage there i 

no personal covenant to pay, yet, ^ 
mortgagee is dispossessed, a suit for 
is maintainable though *be mor ^ 

CP-C.).' 

1941 P W N 506 = 1941 Pat. 301. 

T =uit inay be maintained either against the 
n.o “tgago^ or the purchaser of the equity of 

redemplou. 1932 P. ‘ tte 

be one effected by a “o^^gage under tne 

Avf 33 I C 753=12 N.Ii.R. 19- “ 

mortgaged property is diminished, the 
gagee can ii^ist on mortgagor 

::a‘r^'‘o:ey-”5ri"c;"78l®"’T; as^ for fre^ 
eec^irity is condition precedent to a snit for 


the nioue3’ . 42 M. 578=36 M.L.J. 286. 

See also 1938 All. 221=1938 A.Li.J. 313 
(P.B.) (Withdrawal of compensation money 
by mortgagor — Mortgagor not entitled to sue 
to enforce his security) . Mortgaged property 
not in possession of mortgagor — Suit pend- 
ing in respect of it— Mortgagee aware oi 
such caixvumBtances — Mortgagor foundj not 
entitled to such property — Suit by mortgagee 
before expiry of stipulated period for mort- 
gtage-money — If lies. See 1938 Cal. 48. 

Art. 97 of the Limitation Act applies to a 
suit for money under this section. 21 I.C. 581. 
But see also 3 R. 60=89 I.C. 66=1926 B. 
223; 1936 B. 80. Where an usufructuary 
mortgjigee is dispossessed, but his right to 
jsue for the mortgage-money on such dis- 
possession is allowed to be barred by time, 
he has no further cause of action to sue for 
the mortgage- money . 152 I.C. 897= 

1934 P. 624. Where the mortgagee is de- 
prived of his security in consequence of the 
default of the mortgagor in paying the land 
revenue due on the land, time would not 
J>3gin to run against the mortgagee until the 
default in payment of land revenue, which 
resulted in the sale of the land, took place. 
Inability of the mortgagor is a default 
Avithin S. 68 (o) . 151 I.C. 426=1934 B. 

227. Mortgage — Provision for three 

months’ notice for re-payment — Power of 
sale on default — Sale of property by prior 
mortgagee — Deficiency — Suit by* subsequent 
mortgagee — Limitation — Cause of action. 

Held, that though under S. 68 (&) the 
mortgagee may require the mortgagor to 
give sufficient security for his debt, and on 
default of the mortgagor, to sue for^ the 
mortgage-money, yet there was a condition 
precedent to such a suit, namely, a notme 
to the mortgagor requiring him to furnish 
another sufficient security for the debt; and 
ill the absence of proof of such a notice, it 
cannot bo held that limitation did not arise 
until the property wasr sold in exercise of 
the power of sale conferred on the mort- 
gagee, the bond being only an on demand 
bond. 1934 M. 644=67 M.L.J. 499. 
Under CL (c) of S. 68 (1) no question of 
tho security becoming insufficient within 
the meaning of S . 66 arises and the only 
question is whether or not the mortgagee 
has been deprived of the whole or part of 
the security by or in consequence of any 
wrongful act or default of the mortgagor or 
his representative in interest. Where iu 
the case of an usufructuary mortgage of a 
house, it is found that owing to want of 
repairs, the house had become uninhabitaible 
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{d) where, the mortgagee being entitled to possession of the mortgaged 
property, the mortgagor fails to deliver the same to him, or to secure the possession 
thereof to him without disturbance by the mortgagor or any person claiming 
under a title superior to that of the mortgagor : 

Provided that, in the case referred to in clause (a), a transferee from the 
mortgagor or from his legal representative shall not be liable to be sued for the 
mortgage-money. 

(2) Where a suit is brought under clause {a) or clause (i) of sub-section (i), 
the Court may, at its discretion, stay the suit and all proceedings therein, not- 
withstanding any contract to the contrary, until the mortgagee has exhausted 
all his available remedies against the mortgaged property or what remains of it, 
unless the mortgagee abandons his security and, if necessary, re-transfers the 
mortgaged property.] 


NOTES. 

and tbat wliile a tenant had left the house, 
another had bis rent reduced by half, it was 
held that it showed that the value of the 
security had dinainished and that it amount* 
ed to a deprivation of part of the security 
entitling the mortgagee to sue for his money, 
K»38 O.W.N. 806z=1938 Oudh 210. Where 
a mortgagor is left in possession of the 
mortgaged property as a tenant of the mort- 
gagee, mere non-payment of rent by him, 
cannot be considered to be a wrongful act 
on the part of the mortgagor depriving the 
mortgagee of the possession of the lands 
mortgaged. So long as the tenancy is not 
disputed any dispute as to the nature of 
tenancy cannot be said to deprive the mort- 
gagee of part of hia security. I.Li.R-. 
(1938) All. 218=1938 All. 188. Where a mort- 
gagee is presumably aware that the security 
which he was accepting for his loan belong- 
ed to a joint Hindu family and he advanc- 
ed the loan knowing that it was not for 
legal necessity, be takea a risk and loses. It 
cannot be said that the mortgagee was de- 
prived of the security by or in consequence 
of the wrongful act or default of the mort- 
gagors. Even if the result appears to be 
somewhat inequitable, no principle of equity 
can prevail where the law is clear. I.L.R. 
(1939) All. 313=1939 A.b.J. 362=1939 
All. 260; see also 1936 Oudh ]74:=1936 O. 
W.N. 21. 

Sec. 68 (d). — The section will apply when 
the mortgagee is dispossessed by person 
holding better title than mortgagor. 43 A. 
484. See also 27 A.L.J. 581=1929 P.C. 
139; 15 M. 304; 19 A. 191; 42 M. 578. 
The mortgagor cannot be held liable for the 
tortious acts of strangers. 32 P.Li.R. 561 
= 1931 Tj . 694. Where dispossession is 

caused by one who is not claiming under any 
title superior to the mortgagor, or where it 
is caused by mortgagee’s own default, the 
mortgagee cannot invoke the aid of Cl. (d) 
of S. 69. 161 T.C. 821 (2) = 1936 O. 263. 
The sub-mortgagee can siio his mortgagor 
for monev when possession is not delivered. 
87 I.O. '439 (1) = 1925 A. 736. Usufruc- 
tuary mortgage© ean sue for sale if posses- 


.sion is not delivered. 41 M. 259=33 M. 
li.J. 623 (P.B.); 8 P.b.T. 355=103 

I.C. 592. As to his powers of sale when 
the mortgagee retains possession over a 
portion of the mortgaged property and 
when the other properties have been trans- 
ferred to ano1;^er, see 84 I.C. 26=1924 A. 
877, In a mortgage by conditional sale, it 
is not the duty of the mortgagor to put the 
mortgagee in possession of the property 
after the expiry of the stipulated period and 
the mortgagee is not entitled to sue for the 
mortgage-money for the failure of the mort- 
gagor to do so. 1933 L. 174=145 I.C. 
159. The remedy under the section is not 
a suit for foreclosure or for sale, but only 
a money decree. 41 I.C. 406; 13 I.C. 336. 
A mortgagee cannot be compelled to en- 
force the mortgage against the properties. 
It is open to th-e mortgagee to sue limiting 
his claim to a money decree on the personal 
covenant. 17.5 I.C. 593 = 1938 Mad. 132= 
(1937) 2 M.L.J. 920. Sec also 1937 
A.I«.,T. 81.5=1937 A. 711. Where an occu- 
pancy tenant has alienated the occupancy 
tenancy without the consent in writing of 
t!ie landlord and the alienation has been set 
aside ^ at the instance of the landlord in a 
suit Brought under S. 60 of the Punjab Ten- 
ancy Act, the mortgagee is entitled to sue 
the mortgagor for refund of the mortgage- 
money. 36 P.Ii.R. 233=1934 L. 853 (2) 
(F.B.). As to suit for money by usu- 
i Mu fuary mortgagee who was not placed in 
possession of the property at all, see 7 O. 
W.N. 104.5=19.31 O. 5. If the mortgagee 
demands sub.stitution in the place of the 
properties which were destroyed, he must 
•show circumstances so ns to raise an equity 
in hi.s favour. 10 T.C. 689=7 N.L.R,. 2. 
.\n usufructuary mortgagee can claim inte- 
rest as well when he was kept out of posses- 
sion l.y the mortgagor and also on money 
paid to avert a rent sale. 52 T.C. 433=46 
C. 448. Before the statutory right given 
to a usufructuary mortgagee bv 8. 68 (1) 
(d), can be enforced, the mortgagee has to 
prove his mortgage. If the mortgage docu- 
ment cannot be tendered in eWdence for 
want of registration, the mortgagee cannot 
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LEG. KEF. 

1 S. 69' was numbered as sub-S. 
Act XX of 1929. 

2 Substituted by ibid. 


(1) by 


69. (i)] E Notvidthstanding anything contained in the Trustees’ and Mort- 

Power of sale when valid. ™°«gagee, or any pereon 

acting on his behalt, shall, subject to the provisions 

of this section, have power to sell or concur in selling the mortgaged property, 

or any part thereof, in default of payment of the mortgage-money, without the 

intervention of the Court, in the following cases, and in no others, namely] : — 

default in payment of even a part of the 
principal sum. Parties could contract 
specifically that, if interest remained unpaid 
for three months, the whole of the principal 
woul^ become payable and that the mort* 
gagee could exercise his power of sale. 64 
I.C. 634=23 Bom.Ii.B. 1241. Under 
S . 69 if interest amounting to Ks. 500 is 
in arrears and unpaid for three months, the 
mortgagee can exercise the power of sale 
without notice to the mortgagor. 94 I.C. 
860=1926 M. 841. Even in eases where 
this section does not apply, the mortgagee 
can have a power of sale. There is no posi- 
tive enactment prohibiting such stipulation 
being annexed to a mortgage. 45 M.L.J. 
497=50 I. A. 162=4 L. 284 <P.C.). See 
also 94 I.C. 860=23 L.W. 476. Under 
Cl. (b) of sub-S. (2) if interest has 
amounted to Rs. 500 and not been paid for 
three months after becoming due, power of 
sale can be exercised even if there is no de- 
fault in payment of the principal money. 
11 Bur.U.T. 147=43 I.C. 921. It would 
be otherwise if the mortgage-deed specifi- 
cally provides that the power could be exer- 
cised only when the principal money is un- 
paid. 64 1.0. 634=23 Bom.U.B. 1241; 

23 U.W. 476. The mortgagee is a trustee 
for the mortgagor for the surplus amount, 
and the trust is not lost by his mixing the 
surplus with his private moneys. Such sur- 
plus is movable property. 40 M. 767=38 
I.C. 986. A Court ■will not interfere -with 
a hotia fide exercise of a power of sale, 
unless the price is so low as in itself to be 
evidence of fraud. The mortgagee is not 
however a trustee of the power of sale. 13 
I.C. 261=10 M.U.T. 564 (P.C.). Tf 

the property is purchased by the mortgagee 
himself benami, the sale is void. 1929 B. 
24=30 Bom.U.B. 1519. S. 69 applies to 
Hindus and the manager of an imdivided 
Hindu family in creating for a family pur- 
pose a mortgage of immovable property 
belonging to the family in Madras City may 
confer on the mortgagee a power of sale 
which can be exercised without recourse to 
the Court. There i.s nothing in S.' 69 to 
prevent a mortgagor giving to a second 
mortgagee, a power of sale, even when he 
has not given a similar right to the first 
mortgagee. 54 L/.W. 656=1942 Mad. 232 
= (1941) 2 M.U.J. 923. 

NorriCFS. — The three months’ notice provid- 
ed for by this section [.’lee sub-S. (2), 
Cl. (a)] cannot be curtailed by agreement 
of parties. 11 M. 201. Where -the mort- 
gagor has assigned liis interest in the mort- 
gaged property, of which the mortgagee is 


NOTES. 

obtain the remedy given by the clause or 
recover his money. 1937 A.Li.J. 815= 
1937 All. 711. See also 1938 Mad. 132= 
(1937) 2 M.Ii.J. 920; 54 I.C. 814; 8 O.L- 
J. 660=1922 O. 102; 41 I.C. 55. 

Sec. 69. — Section dues not apply to places 
where Act is not in force. See 1933 P.C. 
114=4 li. 284 (P.C. ). S. 69 docs not pur- 
port to confer any power upon mortgagees, 
but it is intended when a power is actually 
conferred by a mortgage-deed to prescribe 
the procedure to curtail unfettered exercise 
of the power and to determine the rights of 
the purchaser at such a sale. Consequently, 
a sentence in a mortgage-deed that ‘‘the 
mortgagee, his heirs, representatives and 
assigns' shall liave all the rights, powers, 
remedies and privileges conferred upon the 
mortgagee by Act IV of 1882” does not 
confer on the mortgagee a power to bring 
the mortgaged property to sale without the 
intervention of Court. 6 R. 134=1928 R- 
128. See also 13 A. 28. The words 
“power of sale” in S. 69 (c) refer to a 
clause to be expressly included in the mort- 
gage and must be understood to mean what 
isi ordinarily known and understood in con- 
veyancing by that expression. 1942 Bom. 
46=43 Bom.B.R. 890. A power to sell is 
a power to sell either now or at a later date; 
and a clau.se which 'gives power to postpone 
the sale is not against the words S. 69, 
and is not illegal. Nor is a power “fo buy 
in or rescind or vary any contract of sale 
bad and against the words of S. 69. 1942 

Bom 46=43 Bom.L.R. 890. The right 
conferred by S. 69 (2) on the mortgagee is 
the Tight to exercise his power of sale only 
upon fulfilment of one of the two conditions 
mentioned in S . 69 (2). The notice requir- 
ed by S. 69 (2) (a) is not only necessary 

hut imperative, and even the period of three 
months cannot be curtailed by agreement ot 
parties. 43 Bom.T-i.R. 553=T.I^.H'. (194 ) 

Bom. 506=1941 Bom. 339. In a case 
where there is no time fixed, for the re-pay- 
ment of the principal amount in a mort- 
o-age-deed and where the amount is made 
payable on demand, before there can be 
: :n’d to be a “default”, there should be 
c, demand. 23 U.W. 476=1926 M. 841. 
Uefault in payment of interest alone does 
not justify the exercise of the power of sale 
that power was to he exercised on 
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(rt) where the mortgage is an English mortgage, and neither the mort- 
gagor nor the mortgagee is a Hindu, Muhammadan or Buddhist ^[or a member 
of any other race, sect, tribe or class from time to time specified in this behalf by 
the Provincial Government * *] in the Official Gazette] ; 

{b) where ®[a power of sale without the intervention of the Court is ex- 
pressly conferred on the mortgagee by the mortgage-deed, and] the mortgagee 
is the ^[Crown] ; 

(c) -where ®[a power of sale without the intervention of the Court is expressly 
conferred on the mortgagee Ijy the mortgage-deed, and] the mortgaged property 
or any part thereof ®fwas, on the date of the execution of the mortgage-deed], 
situate within the towns of Calcutta, Madras, Bombay, Karachi, * *] 

or in any other tow'n ’[or area] which the ®[Provincial Government] may, by 
notification, in the Official Gazette specify in this behalf. 

® (a)] * 1 no such pow'er shall be exercised unless and until — 

»[(«)] notice in writing requiring payment of the principal money has been 
served on the mortgagor, or on one of several mortgagors, and default has been 
made in payment of the principal money, or of part thereof, for three months after 
such serivee ; nr 

®f(A)] some interest under the mortgage amounting at least to five hundred 
rupees is in arrear and unpaid for three months after becoming due. 

^ 1 ( 3 )] When a sale has been made in professed exercise of such a power, the 
title of the purchaser shall not be impeachable on the ground that no case had 
arisen 10 authorize the sale, or that due notice was not given, or that the pow'er 
was otherwise improperly or irregularly exercised ; but any person damnified 
by an unauthorized or improper or irregular exercise of the power, shall have 
his remedy in damages against the person e.xcrcising the power. • 

^[( 4 )] The money w'hich is received by the mortgagee, arising from the sale 
after discharge of prior incumbrances, if any, to w'hich the sale is not made subject, 
or after payment into Court under section 57 of a sum to meet .any prior incum- 
brance, shall, in the absence of a contract to the contrary, be held by him in trust 
to be applied by him, first, in payment of all costs, charges and expenses properly 
incurred by him as incident to the sale or any attempted sale ; and, secondly, in 
discharge of the mortgage-money and costs and other money, if any, due under 
the mortgage ; and the residue of the money so received shall be paid to the person 
entitled to the mortgaged property, or authorized to give receipts for the proceeds 
of the sale thereof. 


LEG. REF. 

Inserted by Act III of 1885. 

2 Words *with the previous sanction of tbe 
Governor-General in CoimciR omitted by 
A.O., 1937. 

3 Substituted by Act XX of 1929, S. 34 

(l>) (ft). 

-* Substituted for ‘Secretary of State for 
India in Council’ by A.O., 1937. 

5 Substituted for the word “is^’ by S. 34, 
< 1 . (b) (t'l) of .\ct XX of 1929. 

o WorH-S ‘Rangoon, Moiilmein. Bavsoin, 
\kvab’ omitted bv 1937. 

7 Inserted bv .\et XX of 1929, S. 34, 
<•1. fb) (in). 

s Siib.stituted for ‘Governor-Oenpral in 
('ouncil' by A..O., 1987. 

o This part -n-as numbered by Act XX of 
1929. 

■»o The -word “but” was oinittod bv S. 34. 
('1. (c^ of Act XX of 1929. 

NOTES. 

riware. the notice must be served on the 


assignee. 17 B. 711. If the sale is held 
before the expiry of three months from the 
date of notice, the sale is not liable to be 
set aside; but the mortgagor will be entitled 
to sue for damages. 11 M. 201. (,See 6 
Bom.L.R. 557. Case of improper exercise 
of power of sale. See also 2 B. 252). 

Sec. 69 (4). — Surplus sale proceeds after 
mooting the costs of sale, etc., must be re- 
funded to the mortgagor. The mortgagee 
holding such surplus sale proceeds is in the 
position of a trustee for the mortgagor or 
other persons- entitled to them. 40 M 767; 
16 B. 141; 38 I.C. 986. 

Secs. 69 and 69-A. — S. 69-A introduced 
by the amending Act XX of 1929 hn.s not 
repealed or modified S. 12 of the Trustees* 
and Mortgagees’ Powers Act. The only 
eft’ect of the amendment is that G. 12 of the 
latter Act is not to be deemed to be incor- 
porated in an Engli.sh mortgage proprio 
rifjor^ executed after the amending Act came 
into force. But, in the case of an English 
mortgage executed before .\ct XX of 1929, 
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^[(5) Nothing in this section or in section 69-A applies to powers con- 
ferred before the first day of July, 1882.] 

^^OmittedS^ 

®[ 69 -A. (i) a mortgagee having the right to exercise a power of sale under 

Appointment of receiver. section 69 shall. Subject to the provisions of sub- 

section ( 2 ), be entitled to appoint, by writing signed 
by him or on his behalf, a receiver of the income of the mortgaged property or any 
part thereof, 

(2) Any person who has been named in the mortgage-deed and is willing 
and able to act as receiver may be appointed by the mortgagee. 


If no person has been so named, or if all persons named are unable or un- 
willing to act, or are dead, the mortgagee may appoint any person to whose appoint- 
ment the mortgagor agrees ; failing such agreement, the mortgagee shall be entitled 
to apply to the Court for the appointment of a receiver, and any person appointed 
by the Court shall be deemed to have been duly appointed by the mortgagee. 

A receiver may at any time be removed by writing signed by or on behalf 
of the mortgagee and the mortgagor, or by the Court on application made by 
either party and on due cause shown. 

A vacancy in the office of receiver may be filled in accordance with the 
provisions of this sub-section. 

(3) A receiver appointed under the powers conferred by this section shall 
be deemed to be the agent of the mortgagor ; and the mortgagor shall be solely 
responsible for the receiver’s acts or defaults, unless the mortgage-deed otherwise 
provides or unless such acts or defaults are due to the improper intervention of the 
mortgagee. 


(4) The receiver shall have power to demand and recover all the income 
of which he is appointed receiver, by suit, execution or otherwise, in the name 
either of the mortgagor or of the mortgagee to the full extent of the interest which 
the mortgagor could dispose of, and to give valid receipts accordingly for the same, 
and to exercise any powers which may have been delegated to him by the mort- 
gagee in accordance with the provisions of this section. 

(5) A person paying money to the receiver shall not be concerned to inquire 
if the appointment of the receiver was valid or not. 

(6) The receiver shall be entitled to retain out of any money received by 
him, for his remuneration, and in satisfaction of all costs, charges and expenses 
incurred by him as receiver, a commission at such rate not exceeding five per cent, 
on the gross amount of all money received as is specified in his appointment, and, 
if no r^e is so specified, then at the rate of five per cent, on that gross amount. 


I/EG. 

1 Substituted by Act XX of 1929. 

2 Omitted by Act XX of 1929. 

* Tnaerted by Act XX of 1929, S. 35. 

NOTES. 

the terms and incidents thereof including the 
terms and conditions introduced into the 
deed by virtue of S. 69, before its amend- 
ment, including a term about the appoint- 
ment of Receiver by the mortgagee without 

recourse to Court, should not be taken to 
have been modified or affected by reason of 
the amending Act of 1929, which has taken 
out the last paragraph of the old S. 69. 40 
O.W.N. 1270=1936 C. 646. 

Sec. 69-A. — A provision in a deed appoint- 
ing a receiver under S. 69-A, which entitles 
him to carry on the business of the mort- 
gagor as before, does not carry with it an 
implied authority to meet the liability which 


the mortgagor himself had incurred in 
respect of transactions which took place 
prior to the date of his appointment . The 
receiver has all the rights and liabilities 
arising out of the new transactions into 
which he enters and he is not in any way 
affected by any equity which may be enforc- 
ed against the mortgagor. 45 C.W.N. 
169=1941 Cal. 308. A receiver appointed 
under S. 69-A is undoubtedly an agent 
of the mortgagor as laid down in Cl. (3) 
as the mortgagee is not liable in respect of 
any default committed by the receiver and 
the sole responsibility for acts and omissions 
on the part of the receiver rests on the mort- 
<':fgor alone. But that does not entitle the 
receiver to pay out of the funds in his hands 
an unsecured creditor of the mortgagor 
before the dues of the mortgagee are satis- 
fied. 195 T.C. 141=45 C.W.N. 169i=1941 
Cal . 308. 
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or at such other rate as the Court thinks fit to allow, on application made by him 
for that purpose. 

( 7 ) The receiver shall, if so directed in writing by the mortgagee, insure 
to the extent, if any, to which the mortgagee might have insured, and keep insured 
against loss or damage by fire, out of the money received by him, the mortgaged 
property or any part thereof being of an insurable nature. 

( 8 ) Subject to the provisions of this Act as to the application of insurance 
money, the receiver shall apply all money received by him as follows, namely : — 

(i) in discharge of all rents, taxes, land revenue, rates and outgoings 
whatever affecting the mortgaged property ; 

(«) in keeping down all annual sums or other payments, and the interest 
on all principal sums, having priority to the mortgage in right whereof he is receiver; 

(Hi) in payment of his commission, and of the premiums on fire, life or 
other insurances, if any, properly payable under the mortgage-deed or under this 
Act, and the cost of executing necessary or proper repairs directed in writing by 
the mortgagee ; 

(if) in payment of the interest falling due under the mortgage ; 

(v) in or towards discharge of the principal money, if so directed in writing 
by the mortgagee ; 

and shall pay the residue, if any, of the money received by him to the person who, 
but for the possession of the receiver, would have been entitled to receive the 
income of which he is appointed receiv^er, or who is otherwise entitled to the mort- 
gaged property. 

( 9 ) The provisions of sub-section (i) apply only if and as far as a contrary 
intention is not expressed in the mortgage-deed ; and the provisions of sub- 
sections ( 3 ) to ( 8 ) inclusive may be varied or extended by the mortgage-deed, 
and, as so varied or extended, shall, as far as may be, operate in like manner 
and with all the like incidents, effects and consequences, as if such variations .or 
extensions were contained in the said sub-sections. 

( 10 ) Application may be made, without the institution ofa suit, to the Court 
for its opinion, advice or direction on any present question respecting the manage- 
ment or administration of the mortgaged property, other than questions of difficulty 
or importance not proper in the opinion of the Court for summary disposal. A 
copy of such application shall be served upon, and the hearing thereof may be 
attended, by, such of the persons interested in the application as the Court may 
think fit. 


The cost of every application under this sub-section shall be in the discretion 
of the Court. 

(ii) In this section, “the Court” means the Court which would have 
jurisdiction in a suit to enforce the mortgage.] 


70 . If, after the date of a mortgage, any accession is made to the mort- 

. . j property, the mortgagee, in the absence of a 

Accession to mortgaged pro- contract to the contrary, shail, for the purposes of the 

security, be entitled to such accession. 


NOTES. 

Sec. 70: Quaebe. — Whether the words 
‘any tirc-ession is made to tho mortgaged pro- 
perty’ in S. 70 bear the prima facie moan- 
ing and include any accession to the pro- 
perty, or whether any building erected upon 
the property or any other accession thereto 
by a stranger ‘under a colour of title’ or 
under a bona fide title or claim of title is 
excluded from the ambit of the section. 14 
■R . 86=1936 R. 65. 8. 70 regulates not 

C.C.N!.— 640 


only «ho rights ;tn<l liabilities* of mortgagors 
and moitgagees personally, but also the 
lights and liabilities of the representatives 
or sn(*«*cs-sor.s-in-interest of the mortgagors 
and mortgagee.s respectively. The section, 
liowevor, does not apply to the case of 
strangers. .53 A. 334=1931 A. 277 (F.B.). 
The provisions of this section in no way con- 
flict with the principle underlying S. 51. 
(Ibid.') Acquisitions by the mortgagor 
mostly enure for the benefit of the mort- 
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Illustrations, 

(a) A mortgages to j? a certain iield bordering on a river. The field is increased by alluvion* 
For the purposes of his security, B is entitled to the increase. 

(£) A mortgages a certain plot of building land to B and afterwards erects a house on the 
plot. For the purposes of his security, B is entitled to the house as well as the plot. 


NOTES. 

gagee, thereby increasing the extent and 
value of the security; similarly acquisitions 
by the mortgagee are generally deemed to 
be accretions to the mortgaged property and 
subject to redemption by the ' mortgagor . 
5 C. 198 (210) (P.C.). The superstruc- 

ture built on the mortgaged site is an acces- 
sion within the meaning of S. 70 available 
to the mortgagee . 195 I.C. 322i=1941 

Pesii. 49. The section does not apply to 

accession after decree on the mortgaged pro- 
perty. 63 I.C. 552=2 P.Ii.T. 665. See 

also 41 M.L.J. 499=14 L.W. 449. (Ac- 
quisitions after decree and sale of mortgag- 
ed property do not form accretions to the 
mortgaged property.) Mortgagor’s share 

enhanced after mortgage — Right of mort- 
gagee. 45 C.Li.J. 571. Mortgagee of a 
grove or garden is entitled to enjoy even 
newly planted trees. 6 O.W.N. 832. See 

also 29 C. 803. (Trees growing on land 
after mortgage.). Mortgage of entire 
mouza — Mortgagor having title only to por- 
tion but adversely possessing whole— —Mouza 
subsequently diluviated by river and reform- 
ing with additional land — Mortgagor’s title 
perfected by adverse possession — Enlarged 
area, goes as security to mortgagee. 
1939 Cal. 275. If a lessee of a land 
which is subject to a mortgage creat- 
ed by the landlord acquires the equity 
of redemption, the acquisition is not 

an accession to the mortgaged 
under S. 70 of the Act. I.U.R. (1939) 

t> 551=43 C.W.N. 1126=70 C.L,.T. 

415=1939 Cal. 092. Wlierc goodwill and 
stock in trade are mortgaged, the mortgagee 
cannot have the benefit of stock acquired 
after the mortgage. 37 A. 350. Pi.xtures 
attached to the land even subsequently vnll 
pass under the mortgage rights. 45 C. 653 
,5=22 C.W.N. 793. So also is* the casual 
increase or decrease in the extent of the 
boundaries of a mortgaged land or village. 
11 B.H.C.R. 39; 2 A, 787. As to houses 
or other building built upon land mortgaged 
after the mortgage, being treated as acc^- 
suon to the property, see 29 C. 803; 30 B- 
250; 1 C.P.L.R- 83* Improvements, 
ricctric i7istoV4ifion 'effected on the inort- 
gajyod property which are in the nature ox 
fixtures and immovable, are accession to the 
mortgaged property and are liable for the 
mortgage charge. 1935 L». 350. When 

the accretion to the original holding by clear- 
ing new land is considerable, the new clear- 
ing is not an accretion within the meaning 
of S. 70; 1933 R. 81=146 I.C. 674. 
Where the land containing a building is 
mortgaged and machinery is subsequently 


planted in the building for permanent use, 
such machinery as an accession to the mort- 
gaged property within the meaning of this 
section. 11 R. 322=1933 B. 195. In 
certain circumstances machinery existing in 
the mortgaged premises on the date of the 
mortgage and even machinery subseqnently 
installed there may pass under a mortgage 
of the premises. But when the site itself 
is not comprised in the mortgage security 
machinery w'ould not become part of the 
security merely by its being subsequently 
fixed up on the site, when what is mortgaged 
is a building constructed or being construct- 
ed on the site. 49 I/.W. 578=1939 Mad. 
684=(1939) 1 M.I,..T. 692. A temporary 
structure put up without any intention that 
it should be a permanent fixture to the land, 
caunot form an accession to the mortgaged 
property within the meaning of S. 63 or 70. 
1931 A.Ti.J. 273=1931 A. 277 (P.B.). 
Where after a mortgage of undivided share 
different shares are allotted to mortgagor iu 
partition the improvements eff-ected and new 
buildings constructed on properties allotted 
to the mortgagor or his transferees mnst be 
treated as accessions to mortgaged proper- 
ties and as such available for the satisfac- 
tion of the mortgage-debt under S. 70 (&)• 
14 L. 749=1933 L. 771. The question of 
want of notice is of no significance so far as 
S. 70 is concerned. (Ibid.") An auction- 
purchaser at a sale held in execution of a 
decree passed on foot of a prior mortgage, 
to which the second mortgagee was no party, 
is not entitled to remove the materials of 
the building erected by him on a site in- 
cluded in the mortgaged property purchas- 
ed by him, and the building is liable to be 
sold as an accession to the mortgaged pro- 
perty for satisfaction of the second mort- 
gage. (Ibid.) Where a .service inam land 
is enfranchised and assessed to revenue and 
a. ryotwari patta is granted, the enlarge- 
ment of the inamdar’s interest is ‘‘acces- 
sion” to the property, which adds to the mort- 
gagee’s security. 1931 M.W.N. 595. A surren- 
der of his interest by an occupancy tenant in 
mortgaged property, which enhances the value 
and increases the interest of the landlord, 
is also treated as an accretion to the pro- 
perty. 1929 N. 225=25 N.L.R. 12. Sec 
also 1941 N.L.J. 35. Where after a mort- 
gage of certain warp land and the Tiximaki 
land adjoining it, the Government assigns 
the Icumalci lands on dharghast to the xoarg- 
dar, the lands so assigned do not form an 
accession to the mortgaged property, as they 
were at the absolute disposal of the Govern- 
ment at the time of mortgage. 35 M.Ij.J- 
120=49 I.O. 147. See also 7 M-I-.T, 148 
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71 . When the mortgaged property is a lease, ♦] and the mortgagor 

Renewal of mortgaged kaje. “Stains a renewal of the le^e, the mortgagee in the 

absence of a contract to the contrary, shall, for the 
purposes of the security, be entitled to the new lease. 

Rights of mortgagee in 72* *[A mortgagee] may spend such money as 

possession. is necessary — 

{a) * ♦ ♦]. 

(^) for ^[the preser\'ation of the mortgaged property] from destruction, 
forfeiture or sale ; 


LEG. REF. 

1 The words **for a term of years** were 
omitted by Act XX of 1929. 

2 Substituted by S. 37 (a) of Act XX 
of 1929 for “When during the 
property, he.“ 

» Omitted by S. 37 (b) of Act XX of 
1929. 

Kin C?l. (b) substituted for “its preser-i 
vation** by S. 37 (e) of Act XX of 1929. 

NOTES. 

=4 I.C. 357. Land mortgaged as lehud- 
Tcasht subsequently becoming sir—’FoxQ' 
closure — Mortgagee gets only proprietary 
rights— Cultivating rights continue with 
mortgagor. 1933 N. 104=142 I.C. 603= 
29 N.L.B. 142. 

Sec. 71. — Even where a lease is renewed 
on forfeiture of the original term or even 
when the new lease covers additional area, 
the mortgagee will have-the benefit of it. 2 
A. 538; 18 A. 34. See also 1 B.H.C.R. 
22; 4 N.W.P. 11. 

Sec. 72. — For scope, see 20 S.L.R. 
277. Section is based on the fiction of an 
implied request by mortgagor. 11 A. 234; 
23 W.R. 305; 27 T.A. 989. As to right of 
mortgagee to recover amovnis spent in neees- 
sary repairs, see 118 I.C. 186=1929 A. 777. 
Qu-Oihion of necessity for repairs is one of 
fact. 1925 O. 429=87 I.C. 829. TTsu- 
fruettiary mortgagee can lease the property 
to the mortgagor and sue him' for rent. See 
49 A. 658=101 I.C. 516=1927 A. 552. 
The value of improvements is to be made 
on the money spent and not on the appre- 
ciated value of the property on the date of 
redemption. 70 T.C. 1. A prior mort- 
gagee, setting aside a sale by the puisne 
mortgagee by deposit of the sale amount, 
can only add it to his mortgage amount and 
cannot get a money decree. 87 I.C. 829= 
1925 O. 429. The puisne mortgagee is 
entitled to add the money paid for the 
redemption of a prior mortg.age. 69 T.C. 
578=1924 L. 1.54; 22 O.C. 32=51 T.C. 

549 . Mortgagee is entitled to recover 
revenue newly assessed and paid. 1925 L. 
76. The mortgagee has a right to add to 
the principal money payments made by him 
towards rent which the mortgagor was bound 
to pay. This statutory right is not affect- 
ed by the fact that he professed to make 


those payments not as mortgagee but as 
owner under a purchase found by the Court 
to be invalid. Asr soon as the conveyance 
failed, the only capacity he could have oc- 
cupied was that of a mortgagee. 10 P. 
210=1931 P. 325. Zaxnandar^s rent paid 
by mortgagee can be legally added to prin- 
cipal sum. 72 I.C. 391=1924 P. 372. As 
regards payment of arrears of Government 
revenue, see 5 Pat.L.J. 248. Mortgagee 
is entitled to interest as well along with the 
excess revenue paid by him. 90 I.C. 184= 
1925 O. 678. When on account of the im- 
provements, the mortgagee receives increas- 
ed rent from tenants, he cannot ask for the 
money spent on the same. 1924 A. 47; 30 
T.C. 234. See also 54 I.C. 112; 29 Bom. 
L.R. 215=1927 B. 145. Money spent on 
repairs will carry interest if the improve- 
ments add to the letting value, but not other- 
wise. 1922 N. 262. See also 67 I.C. 132 
=3 Lah.L.J. 184; 1925 O. 678=90 I.C. 
184. Where an ustifructuary mortgagee of 
certain properties was dispossessed from 
some of the items, hut he did not take steps 
to obtain additional security for the debt; 
the mortgagee is not entitled to claim inte- 
rest on the mortgage money on account of 
.such dispossession. 37 Q.'w.N. 1162=58 

O.L.J , 80. Courts will reduce value of 

pxoessive or unreasonable improvements 
when they hamper redemption. 45 B. 1301. 
Parties may specifically agree that certain 
-specified amounts should be spent annually 
for certain specified purposes and charged 
on the property, and Courts will uphold such 
covenants. 50 I. A. 41=46 M. 108=44 M 
L.J. 631 (P.C.). 

Sec. 72 (a). — The provisions have now 
been included in S. 76, infra. 

Sec. 72 (b). — Interest on costs of impro- 
vements effected can be claimed, even 
though interest is not .specifically allowed 
by the document. 16 T.C. 635=10 A.L.J. 
124. Forced payment of the call bv holders 
of shares holding them ns secuiitv is not an 
expenditure for preservation of the security. 
12 B. 159. A mortgngpo can add the 
amount deposited to set aside a sale in exe- 
• ution of a rent decree and acquire a lien for 
that amount on the property, even though 
r^uch deposit may be after the preliminarr 
decree in the mortgage suit. 28 I.C 571 
=21 C.L.J. 284; 14 T.C. 718. Sums paid 
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(c) for supporting the mortgagor’s title to the property ; 

(d) for making his own title thereto good against the mortgagor ; and, 

(e) when the mortgaged property is a renewable lease-hold, for the renewal 
of the lease ; 

and may, in the absence of a contract to the contrary, add such money 
to the principal money, at the rate of interest payable on the principal, and where 
no such rate is fixed, at the rate of nine-per cent, per annum : 

^[Provided that the expenditure of money by the mortgagee under clause 
(b) or clause (c) shall not be deemed to be necessary unless the mortgagor has 
been called upon and has failed to take proper and timely steps to preserve the 
property or to support the title.] 


LEG. REF. 

Cl. (e) the proviso in brack-ets were 
added by S. 37 (d) of Act XX of 1929. 

NOTES. 

for arrears of Government revenue on the 
mortgaged property as well as other pay- 
ments which the mortgagee was> compelled 
to pay to save the mortgaged property, 
from forfeiture or Court sale or revenue sale 
would be a charge on the property and be 
recoverable as mortgage-monov. See 10 A. 
61; 40 M.L.J. 524; 31 0. 975; 57 I.C. 
653; 43 I.C. 190. See also 54 I.C. 264; 
1931 M.W.N. 595. The mortgagee has 
the right to the charge, even though the pay- 
ments were made subsequent to the decree 
obtained by him. 35 C.W.N. 1040.=1931 
P.C. 226=61 M.L.J. 343 (P.O.). Mort- 
gagee has a charge on repairs necessary to 
keep a house from falling down as well as 
interest thereon. 14 B. 28. Where the 
mortgaged katcha house fell down during 
rains and was rebuilt into a pticca house by 
the mortgagee and it appeared that the 
rebuilding was within the contemplation of 
the parties when the mortgage-deed was exe- 
cuted, the mortgagee's claim to recov-er the 
value of the improvements is quite fair and 
it should be allowed. 7 O.W.N. 488= 
19.30 O. 337. Where the inortgagee, in 
.addition to repairs, extended the buildings 
not unreasonable, he is entitled to be com- 
pensated: 75 I.C. 185=1923 L. 587; 52 

I.O. 862=78 P.R. 1918; but cannot claim 
interest on such improvements: 67 I.C. 132 
= 3 L.L.J. 184. But see also 4 B. 584. 
tVliere the mortgage-deed permits repairs to 
bo effected by the mortgagee, no notice^ to 
mortgagor is necessary to effect the repairs. 
51 I.C. 979. **Sale** in this section does 
not dnelude sale of equity of redemption, as 
such sale is made without endangering the 
security of the mortgagee. See 40 M.L.J- 
524; 19 I.C. 744=16 0.0. 48; 1 Pat.L.J. 
589=38 I.C. 232. See also 29 0.0. 336 

= 1 Luck. 367. It is only when the secu- 
rity would be impaired by the sale that tho 
mortgagees may spend money to avoid such 
sale under this section. 40 M.L.J. 524; 1 
Luck. 367=29 O.C. 336; 1925 O. 421=2 

O.W.N. 242; 51 I.C. 549; 30 O. 794; 31 
M. 18 (money paid by mortgagoe for 


municipal tax, for non-payment of which 
only movables of the mortgagee can be 
attached and sold and not the house or land 
mortgaged cannot be a charge on the pro- 
perty) . Under S. 69, Contract Act, the 
mortgagee is clearly entitled to be reimburs- 
ed by the mortgagor for the money spent 
*by him on revenue and land taxes paid iu 
order to save the property from forfeiture 
and sale. S. 72, T.P. Act, is clearly per- 
missive. A mortgagee is not obliged to add 
the money so spent by him to the principal 
money of the mortgage. He can still make 
his claim under S. 69, Contract Act. O. 34, 
I?,. 14 is no bar to the mortgagee bringing 
the mortgaged property to sale in execu- 
tion of a decree obtained in such a suit. 161 
I.C. 626=1936 B. 47. 

Sec. 72 (c) . — The money spent in protect- 
ing the mortgagor's title can be recovered 
by a separate suit or be added to the mort- 
gage amount. 45 I.C. 949=34 M.L.J. 
177. An express agreement is not neces- 
sary for this purpose. 58 I. A. 254=10 B . 
654=61 M.L.J. 489 (P.C.). See also 21 
M. 32 (as to costs, charges and expenses of 
ueefeasary litigation properly incurred by the 
^mertgagee) ; 1924 B. 264=25 Bom.L.B. 

8.39 (even if such expenses be incurred in 
criminal proceedings); 34 M.L.J. 177. 
Hut charges not bona "fide incurred by the 
mortgagee cannot be claimed from the 
mortgagor. 167 P.W.B. 1912. 

Sec. 72 (d). — Expenses incurred in de- 

fending an unsuccessful suit for redemption 
by the mortgagor can be added to the mort- 
gage amount. 26 I.C. 184=16 M.L.T. 
365. Where to work out his rights nndcr a. 
deed of mortgage, the mortgagee has to sue 
for possession, the amount spent in such suit 
in getting a decree for possession i© money 
spent in making good his title against the 
mortgagor which he is. entitled to spend 
under S. 72 (3). 1941 O.W.N. 768=1941 
Oudli 498. 

Sec. 72 (e). — The mortgagee fis not entitl- 
ed to enforce a permanent lease executed in 
his favour by the mortgagor, where it is 
found that the terms of the lease were un- 
fair and the bargain was unconscionable or 
oppressive. 33 Bom.L.R. 755=1931 B. 
399. 
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Where the property is by its nature insurable, the mortgagee may also, in 
the absence of a contract to the contrary, insure and keep insured against loss or 
damage by fire the whole or any part of such property ; and the premiums paid 
for any such insurance shall be ^[added to the principal money with interest at 
the same rate as is payable on the principal money, or, where no such rate is fixed, 
at the rate of nine per cent, per annum]. But the amount of such insurance 
shall not exceed the amount specified in tlxis behalf in the mortgage-deed or (if 
no such amount is therein specified) tw'o-thirds of the amount that would be required 
in case of total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to insure 
when an insurance of the property is kept up by or on behalf of the mortgagor to 
the amount in which the mortgagee is hereby authorized to insure. 

^[73- (i) Where the mortgaged property or any part thereof or any interest 

therein is sold owing to failure to pay arrears of revenue 
Right to proceeds of re- qj- other charges of a public nature or rent due in 

respect of such property, and such failure did not 
arise from any default of the mortgagee, the mortgagee 
shall be entitled to claim payment of the mortgage-money, in whole or in part, 
out of any surplus of the sale-proceeds remaining after payment of the arrears 
and of all charges and deductions directed by law. 


LJEG. REF. 

1 Substituted by Act XX of 1921’, IS. 37 
{€) . 

* Substituted by Act XX o£ 1929. 

NOTEtf. 

Sec. 73. — -I’iuler the law as ir stood be- 
fore the umenduient of 1929, the mortgagee 
had the right to the surplus sale proceeds 
only in a case where the whole of the esuite 

has been sold for arrears of revenue ; but 
imder S. 73 as it now stands the right ot 
substitution has been conferred on Iblm even 
where a, portion only of the property has 
been ao sold- 15 Fat.L/.'T. 95=1934 I*. 
209. But there is nothing iii the section 
precluding the right of mortgagee to pro- 
ceed against the mortgaged property also 
where by reason of S. 54 of the Beng. Rev. 
Sale Act, the sale of a portion of the estate 
was subject to encumbrance and the mort- 
gage rights still subsisted. 1934 Bat. 209. 
S. 73 contemplates only those cases where 
the property has been sold free of all in- 
cumbrances under the proWsdons of the 
Land Revenue Act for recovery of arrears 
of revenue or rent due, but it does not apply 
where property is sold not by the Collector 
but by a decree-holder under the provisions 
of Rent Act, which would not be a sale free 
of the encumbrances. 5 O.W.N. 791 = 
1928 O. 442, See also 3 Luck. 719; 51 

I.C. 333 (C.); 9 C.W.N. 117; 22 C.W. 
N. 139=43 I.C. 996; 24 C. 746; 20 C. 
241j 15 C. 546; 33 C. 878. If portions of 
the property are converted into cash, that 
cash also should be available as a part of 
the security, because S. 73 says that if any 
part of the property or interest in the pro- 
perty is sold the mortgagee's right comes 
into play to realdze the money. If any por- 
tion of such surplus is taken away by any 


, 

one else, the mortgagee has got a right to 
follow it. 169 I.C. 805=1937 Pat. 307. 
E. 73 merely gives effect to the old law of 
substiUitioji. 'riie amendment extended the 
section so that it deals not only with the 
sale of tlie mortgaged property at a revenue 
sale, but also sale of any part thereof or 
ajiy interest therein. The section has no 
application at all to a case where the mort- 
gagee’s secumty is not diminished by the 
revenue sale at all and he has his full rights 
to put the nujrtgaged property to sale in 
sjnte of the revenue sale. Where ii residu- 
ary share in a tauzi including properties 
subject to a mortgage is put up for sale for 
arrears of revenue, the sale being subject to 
the mortgagee’s right, the sale does not in 

any way diminish the security and S. 73 
lias no application. 16 Pat. 299i=18 Pat. 
L.T. 566=1938 Pat. 179. See also 1939 
:Mar.L.R. 131 (Civ.). But see 1937 P. 

307. The principle of tli<e section is one 
of substitution of one security or pro- 
perty for another. 39 M. 283; 9 O. 

W.N. 117. See also 1939 Mar.L.K. 
131 (C’lv.). The surplus .^ale proceeds in 

the hands of the Collector represents the 
mortgaged security. See 20 C. 241; 24 C. 
<46; G C. 142. A mortgagee in cases where 
tlie mortgaged property is sold for arrears 
of rent, is not only entitled to proceed 
against the surplus sale proceeds but can 
follow the property itself. The section only 
governs eases where the law has otherwise 
provided that the effect of a sale for arrears 
of rent should nullify a mortgage. 113 
I.C. 904=1929 C. 392. A new cause of 
action docs not arise by such substitution. 
Only the security is shifted from one item 
to another. 3-4 I.C. 704=12 X.L.R. 20. 
See also 86 I.C. 882=1925 C. 1145. As 
the surplus proceeds or compensation award- 
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(2) Where the mortgaged property or any part thereof or any interest 
therein is acquired under the Land Acquisition Act, 1894, or any other enacts 
ment for the time being in force providing for the compulsory acquisition of im- 
movable property, the mortgagee shall be entitled to claim payment of the mort- 
gage-money, in whole or in part, out of the amount due to the mortgagor a- 
compensation. 

t. 3 ) Such claims shall prevail against all other claims except those of prior 
encumbrances, and may be enforced notwithstanding that the principal money 
on the mortgage has not become due.] 

^ 74 - I 

'75- J 


Liabilities of mortgagee in 
possession. 


76. When, during the continuance of the mort- 
gage, the mortgagee takes possession of the mortgaged 
property, — 


LEG. KEF. 

1 Omitted by S. 39 . of Act XX of 1929 
and re-enacted with necessary alterations in 
Ss. 92 and 94. 

NOTES. 

od under the Land Acquisition Act repre- 
sent the mortgaged property in a new form, 
the mortgagee is entitled to recover the same 
in enforcement of his security. The omis- 
sion of the word ‘charge’ from Cl. (1) of 
S. 73 is attributable to the recognition by 
the Legislature of the fact that even apart 
from any statutory provision, the mort- 
gagee has in accordance with the principle 
of substituted security, a charge on surplus 
sale proceeds. I.L.R. (1938) All. 513= 
1938 A.L.J. 313 = 1928 All. 221 (F.B.). 

When the mortgaged land is acquired under 
the Land Acquisition Act during the pen- 
dency of the mortgage suit, the mortgagor 
can be restrained from dra^N-iug the compen- 
jj-ation amount. 5 Fat.L.J . 650=59 1.0. 

o]3. Compensation amount would be 
substituted security'. 22 O.C. 342=54 l.C. 
535. See aUo 42 P.L.B. 40; 20 O.C. 256; 

6 A. 78; 6 M. 344; 7 O.W.N. 217=1930 

O. 292. A mortgagee has a charge on the 
surplus sale proceeds after the sale of the 
mortgaged property for arrears of Govern- 
ment revenue. But he is not bound to 
follow tlxe surplus sale proceeds of the pro- 
perty and the existence of the statutory 
charge is no bar to his seeking a decree 
against the successors of the mortgagor. 3 

P. 581 = 1924 P. 586. See also 1937 Pat. 
307=169 l.C. 805; 7 Cut.L.T. 49. Land- 
lord had a first charge for rent. The lea^- 
hold was mortgaged by the lessee. The 
landlord enforced bis charge for rent, got 
a decree and the leasehold property sold in 
execution of a decree was purchased by the 
mortgagee. The landlord claimed out of the 
surplus sale proceeds rent up to date of sale. 
Held, that the relationship of landlord and 
tenant continued up to the date of sale and 


not merely till the date of suit and he was 
entitled to rent up to the date of sale for 
which he was a prior encumbrancer within 
the meaning of S. 73 (3). 1933 P. 257= 

144 l.C. 760. Where the mortgagor him- 
self purchased in the revenue sale but 
henami in the name of a third party, the 
mortgagee can bring property to sale again 
for balance of debt due after taking out the 
surplus sale proceeds of the previous revenue 
sale. 25 A. 371. Sec also 26 M. 385; 
14 C.W.N. 186. The charge on the sur- 
plus continues, even though the mortgage 
debt is converted into a decree-debt. 20 C. 

L. J. 1=19 C.W.N. 1001. The principle 
of this section is applicable to a case where 
the auction-purchaser is deprived of crops 
on the land by a lessee pendente lite. 
He can claim the rent due from the lessee 
to the judgment-debtor. 28 l.C. 232=39 

M. 283. Where the surplus after sale in 

execution of a first mortgage, is drawn out 
by a third mortgagee, the second mortgagee 
can recover back the amount. 41 C. 654= 
41 I. A. 45=26 M.L.J. 243 (P.C.); 51 

l.C. 333; 19 l.C. 226=19 C.W.N. 535. 
See also 20 C. 241. Where in a mortgage 
of share of landed property the deed pro- 
\’ided for the substitution of property 
allotted on partition, the whole share allotted 
would be subject to the mortgage- 19 C. 
W.N. 162=23 r.C. 642=27 M.L.J. 13 
(P.C.) Mortgagee of chattels' cannot fol- 
low a chattel purchased with sale proceeds 
of mortgaged chattel. 1925 M. 275=47 
M.L.J. 704. Effect of revenue sale being 
set aside — Mortgagee can fall back on his 
original security. See 1925 C. 1145. 

See. 74 (Old ). — See 1937 Mad. 826; 1936 
Rang. 152. 

Sec. 76 : ScoPt;. — The principles enunci- 
ated in Ss. 76 and 77 are a mere codifi- 
cation of the existing law and are appli- 
cable to mortgages’ executed before Act came 
into operation with regard to the liability 
of a usufructuary mortgagee to account for 



S. 76J 


The Transfer of Property Act (IV op 1882). 


5167 


{a) he must manage the property as a person of ordinary prudence would 
manage it if it were his own ; 

{b) he must use his best endeavours to collect the rents and profits thereof ; 


230=1941 
apply to 
plies only 
mortgai'e 

348. But 


NOTES. 

tli« rents and profits. 17 Pat.L.T, 684= 
1936 Pat. 583. See also 1940 Pat. 627. A 
person entering into possession as mort- 
gagee, is liable under S. 76, to maintain ac- 
counts, in every mortgage, whether usufruc- 
tuary or otherwise. 1940 O.W.N. 1205. 
=191 I.C. 716=1941 O. 84. See also 1941 Pat. 
296. Before liability to account can be enforc- 
ed in favour* of the mortgagor, it must be pro- 
ved that the mortgagee received possession 
by virtue of the mortgage. The mortgagee 
can only be charged in respect of that part 
of which he had taken possession . The fact 
that the mortgagee has been in receipt of 
the rents and profits of the mortgaged estate 
does not necessarily make him chargeable as 
a mortgagee in possession j for that purpose 
it must be shown that he took out of mort- 
gagor’s hands the power and duty of manag- 
ing the estate and dealing with the tenants. 
39 Bom.L.R. 795=1937 Bom. 483, see also 
1039 Mar.I..K. 153 (Civ.); 22 Pat.L.T. 

Pat. 296. Section does not 
usufructuary mortgagee, and ap- 
wlicii possession is taken during 
and not at inception. 1929 A. 
scr also 26 L.W. 450=105 I.C. 
419=1927 M. 964; 25 C.L.J. 560=40 I.C. 
371; 9 O.W.N. 60. Section does not apply 
to n case wiiert* the luoitgago has i)etome 
extinct: 47 I.C. 224; nor to a mortgage 

by the lessee. 1925 B. 330=27 Bom.L.R. 
55.3. As to the meaning of the oxpreswon 
‘*^uriny ihc continuance of the 'tnortgagc** 
see 9 O.W.N. 60. As between a mortgagor 
and mortgagee attornment by the latter to 
a superior landlord cannot in any way pre- 
judice the rights of the former,, sec 29 I.C. 
746. Mortgagee taking possession other- 
wise than :is mortgagee — Rent can be set- 
off towards interes-t due on mortgage debt. 
105 I.C. 419=1927 M. 964. As to tho 
right of the mortgagee in possession to cut 
trees planted by him, see 99 I.C. 400; 112 
X.C. 434. After redemption the position 
of a mortgagee in possession U only that of 
a tenant: 49 T.C. 179=8 L.W. 599; and a 
mortgagor taking a lease from the usufruc- 
tuary mortgagee i.s }i tenant until the mort- 
gage is redeemed: 17 I. C. 424 ; 17 I.C*. 

265=1912 M.W.X. 907. Where the mort- 
gagee takes po-^session of the mortgaged 
property with or without the consent of the 
mortgagor, hi* possession cannot be adverse 
to that of the mortgagor. 46 I.C. 872. 
See also 25 C.L..T. 560=40 T.C. 371; 8 

P.L.T. 92. 

Sec. 76 (a).— The measure of prudence 
trequirod under this section .is that of a 
trustee under S. 15 of the Trust Act, and 
that of a bailee under S. 151, Contract Act. 


Lease created by mortgagee being an act in 
the course of management is binding on the 
mortgagor even after redemption. 11 I.C. 
817; 31 I.C. 630; 52 I.C. 472; 97 I.C. 
852=1926 P.H.C.C. 300; 1 U.B.B. 

(1910) 14=8 I.C. 466. See contra 44 I.C. 
839; 10 P.L.J. 625=1929 P. 630. He 

must put the land to the best use so that a 
fair amount of profits may be realised. 
1923 L. 71 (2). See also 1941 O.A., 

(Supp.) 960=1941 A.W.R. 1212. Tadi 
from trees on the land is not to be account- 
ed as a source of income unless the trees 
were leased for the purpose. 6 N.L.J. 93 
1=1923 N. 137 • (2). The mortgagee in 
possession can settle bakasht landa. The 
tenant is a non-occupancy tenant. 1925 P. 
198 . The mortgagee need not look up to 
mortgagor *3 consent as to what rent should 
be collected or as to whom the property 
should be let out. 1927 B. 145=29 Bom. 
L.R. 215. See also 49 A. 658=1927 A. 
552. A lessee for a. term admitted into 
possession by the mortgagee cannot be 
ejected on redemption where there was noth- 
ing to show want of good faith in granting 
tlie lease. 52 C.L.J. 142=3930 738; 

nor is the mortgagee rec[uired to take any 
special trouble to make the best of the pro 
pevty. 2 Bom.H.O.R. 211. ruort 

gagee cannot give a permanent lease. 14 
R.D. 585. See also I. L.R. (1937) 2 Cal 
181. A mortgage with possession provid- 
ing for the appropriation of profits of laud 
mortgaged in lieu of interest, no rate of 
interest being mentioned in I he bon<l, which 
is governed by fc>. 13 of the Dekliau Agri. 
Rel. Act, is one to which S. 76 of the T.P. 
Act does not apply. Consequently, the rule 
that the mortgagee is bound to manage the 
property as a person of ordinary prudence 
would if it were his own and to use liis best 
endeavours to collect the rents and profits 
does not apply. Accounts should therefore 
bo taken on tho basis of receipts shown as 
having actually come into tho hancl.s of the 
mortgagee. 58 B. 472 = 36 Bom.L.R. 633 
= 1934 B. 321. 

Sec. 76 (b) — A person in possession 

under an invalid agreement of sale may be 
treated as a mortgagee in posaesaion *wlu> 
has to account for rents and profits. 3-1 
C.L.J. 58=1923 C. 114. TV.e mortgagee 
IS responsible for so much as he has a.-tuallv 
collccted and what he might have failed to 
collect through his negligence. 3 S I.C. 
537=3 O.L.J. 689. AVe also 23 . 287 
(P.C.). As to liability to keep accounts, 
see 1941 Oudh 84. Whore a mortgagee in. 
possession of hhudkasht land cultivates it 
himself, he can be charged the net profits 
of his cultivation and he cannot claim that 
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(^) he must, in the absence of a contract to the contrary, out of the income 
of the property, pay the Government revenue, all other charges of a public nature 
^[and all rent] accruing due in respect thereof during such possession, and any 
arrears of rent in default of payment of which the property may be summarily 
sold ; 


LEG. REF. 

Inserted by S. 40 of Act XX of 1929. 

NOTES. 


be should be charged with a fair occupation 
rent. See 6 N.L.B. 109=7 I.C. 547. 
Mo^'tgagor taking mortgaged property on 
lease from mortgagee — Mortgage-d-eed pro- 
viding for payment of interest and also for 

crediting rent paid towards interest — De- 
fault in payment of rent and right to recover 
it time-barred — Mortgagee 's right to re- 
cover interest. I.L.R. (1940) Lah. 658= 
1940 Lah. 333. 

Sec. 76 (c) : Other public charges.— 
K. 76 cnniiot confer on a landlord 

tlic right to proceed directly against 

a usufructuary mortgagee from his lessee 
for rent or jodi due to him, 1941 Mad. 401= 
(1941) 1 M.L.J. 225. See also 66 C.L.J. 
10=41 C.W.N. 1141, Even under the 
old law, it was the duty of the mortgagee in 
possession to pay the rent of the mortgaged 
property. 19 Pat.L.T. 849=1938 Pat. 
196. If in a suit for redemption of a mort- 
gage ■witli possession, the mortgagor calls 
upon the mortgagee to account for the 
amounts paid by Iiim as rent which the 
mortgagee is under an obligation to pay 
either by reason of S. 76 (c) or by reason 
of contract, the mortgagor must establish a 
loss in view of the language of the last 
paragraph of S. 76 of ths Act. The mort- 
gagor would not be entitled, to ha^e an ac- 
count if he merely paid the amounts volun- 
tarily. If the mortgagor had been obliged 
to pay the sums of money as rent, a loss has 
been occasioned to him which he is entitled 
to set off against his liability. But if the 
payment was voluntary, the mortgagor 
would be entitled to a money decree under 
S. 70 of the Contract Act for three years’ 
rent, all other sums being barred by limita- 
tion. There is no liability on the mortgagee 
to pay interest. 1940 P.W.N. 1028=1940 
Pat. 579. The word < ^summarily " occur- 
ring in the latter portion of S. 76 (c) 

implies that the proceedings for realization 
of rent by sale of the property are of a sum- 
mary nature, for instance, as in the case of 
a certificate proceeding under the Public 
Demands Recovery Act. 19 Pat.L.T. 849 
= 1938 Pat. 196. Tacavi advance grant- 
ed by Governnrent to the mortgagor is 
!i charge of a public nature. 40 B. 
483 = 37 I.C. 295. See also 27 M.L. 

.T. 295. The mortgagee is liable to pay 
the enhanced rent and not the mortgagor. 
1922 O. 91; 39 I.C. 437; 29 M.L.J. 772 
=29 I.C. 386j 16 I.C. 184; 14 I.C. 590; 

12 I.C. 140=22 M.L.J. 151. But see also 
17 A.L.J. 93=57 I.C. 774; also Govern- 


ment revenue on the land: 25 I.C. 641; 51 
I. A. 157=46 A. 269=1924 P.C. 102 (P. 
C.); also enhanced assessment levied on 
the property in his possession. 91 I.C. 943 
=1936 M. 405; 34 L.W. 804. Mortgagee 
is entitled to add Government revenue paid 
by him to the mortgage amount . 56 I . A . 

339t=51 A. 686=1929 P.C. 243 (P.C.). 
A mortgagee cannot add expenses for pay- 
ment of road cess to the sum due on the 
mortgage. The payment of a public charge 
for which the mortgaged property may not 
be summarily sold does not create a charge 
upon the property. 1 Pat.L.J. 589=38 I.O. 
232. Unless the deed provides a fixed 
amount as Government revenue when such 
fixation would imply a contract to the con- 
trary, the enhanced rent is payable by the 
mortgagor. 25 I.C. 641. See also 2 L. 
W. 118- The mortgagees should pay up 
even arrears of rent due prior to the mort- 
gage and not allow the land to be sold away. 
52 Z.C. 902. If he pays revenue on other 
lands included in the same patta, but not 
mortgaged he is entitled to the amount on 
redemption, 25 I.C. 797=27 M.L.J. 295. 
But see 1925 A. 189=83 I.C. 188. Unless 
the mortgagees have actually collected rents 
or profits for a period prior to their getting 
into possession or unless they were so 
authorized to do, the mortgagor must pay 
the revenue on the property for period prior 
to the possession of the mortgagees . 10 

Pat.L.T. 849=1938 Pat. 196. A mort- 
gagee who escapes from payment of revenue 
for some years need not account that to the 
mortgagor, 10 I.C. 113. The mortgagee 
from a lessee will be deemed to covenant 
with the lessor for due payment of rent . 

27 Bom.L.B. 653=1925 B. 330. See also 
3 P.L.J. 492=1920 P. 277=58 I.C. 291. 
Where the mortgagee had undertaken the 
duty of meeting the Government revenue 
and the intention of the parties was that the 
mortgagor should be responsible for increase 
or decrease in the Government revenue, the 
mortgagee could not be allowed to throw 
the burden of his own lacbesr on the pro- 
perty for which the revenue was not paid 
and any equity that might have been invok- 
ed against the mortgagor, who did not seek 
redemption, did not arise against the pur- 
chaser of the equity of redemption. 32 A. 
612=20 M.L.J. 890=37 I. A. 182 (P.C.). 

See also 17 A.L.J. 93=57 I.C. 774. A 
mortgagee is not bound to pay the arrears 
of rent which accumulate in respect of that 
portion of a fixed rate holding which is noC 
mortgaged to him. What he can be made 
liable for under that section is the rent or 
other charges which fall due in respect of 
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NOTES. 

the mortgaged property after the date of 
the mortgage. 83 I.C. 188=1925 A. 189. 
Where the mortgage-deed provided that, if 
the revenue S'liould be assessed in future, the 
mortgagor would pay it and would not be 
entitled to redeem without paj’ing it, tl>e in- 
tention of the parties is to make it a charge. 
Under S. 76 (c) the mortgagee in ijossos- 
sion is primarily responsible for payment of 
the revenue. 25 O.C. 2=1922 O. 91. 
Mortgagee in possession failing to pay Gov- 
ernment revenue — Mortgagor making pay- 
ment — Inability of mortgagee to reimburse 
mortgagor. See 24 L.W. 657. Wliere the 
m,ortgagee in poss'ossiou pays inunicipai 
tases, and there is an ugreement that the 
rent was to be set-off against the principal 
find interest, lie is entitled to set-off the 
amount paid as municipal taxes in the mort- 
gage accounts so that he can remain in 
possession till the liquidation of the sum 
paid as taxes. 103 I.C. 55=1936 P. 312. 

Sec. 76 (d) . — The duty to make the 
necessary repairs is a paramount one, and 
he will be hold accountable to the mortgagor 
for loss caused by non-repair at time of re- 
demption. 15 M. 290. Mortgagee can re- 
cover reasonable costs for iwprofcmc/*/*- 
effected. 43 B. 69=20 Bom.L.R. 895=47 
I.C. 751. l^oiluvc to keep accounts of 
repairs will not be fatal to a claim for com- 
pensation. 37 I.C. 125=99 P.R. 1916. 
The price of old materials should bo reduced 
from the cost of imxjrovements. 28 I.C. 
375=105 P.Ii.B. 1915. Usufructuary 
mortgagee of a house cannot claim sunie 
spent by him for ordinary repairs, because 
he is bound to pay all normal expenses from 
rents and prolits. 1929 A. 348. An usu- 
fructuary mortgagee wlio claimed compen- 
sation in respect of improvements cffcctorl 
by him such as building of a granary, pay- 
ment of increased water-tax and introduc- 
tion. of water pipes, is not entitled to the 

C.CM,— 


same as (1) th© granary being a movable 
structure can bo removed by him, (2) tUo 
increased water-tax paid would fetch an in- 
creased rent, and (3) the introduction of 
water pipes 19 not a ‘substantial repair' 
withm the meaning of S. 76, Cl. (rf>, so 
as to make th© mortgagor liable for the 
same. 15 M.L.T. 375=22 I.C. 635. 

Sec. 76 (o). — The question of wasta cau- 
not be gone into in an application for 
restitution nor be the subject-matter of a 
separate suit. 88 I.C. 521=1925 O 654 
also 8 I.C. 466 (Bui-.). A mortgagt; 
in possession is entitled to cut down ti^es 
which ho had planted on the land after 
entering into possession, unless his act is 
destructive or permanontlv injurious to the 
property. 28 Bom.Xr.B. 1258=50 B 692 
Mortgagee cutting trees— Suit for daniaces 

by mortgagor— Maintiainabilitv. See 112 

I.C. 434 (Oudh). This rule being based 
oil equity and reason applies also to cases 
not governed by the T.P. Act. 24 M. 47 

( J? . li. ^ . 

Sec. 76 (f). — Section applies onH- where 
the insurance is mad© by the mortgagee, but 
where tho insurance waa effected by th« 
Court through tho receiver during suit on 
the mortgage, the money received may be 
di^cto^d ^to be laid out as Court please. 40 

Sec. 76 (g): Accounts.— The liability 

of the mortgagee to render accounts is weil 
recognized even before tho coming into 
force of the T.P. Act. 155 I C 22-108? 

P. 148. Cls. (a) and f/n 4 -r 

quaUfied bY .U suet ^U'oSso'a’, “L" 

absence of a contract to the contrary'; 
therefore they apply in all cases, contrLt 

or no contract to the contrary, ’ e^oepUng 

S. 77 makes them inapplf 
cable. Hence every mortgago© in po^s- 

.Sion is bound to account under S. 76 (h) 

unless he estabUshes a contract in terms of 

S. 77. 1935 P. I48j 1942 O.W.N. 685: 
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(A) jh.is receipts from the mortgaged property, or, where such property 
is personally occupied by him, a fair occupation-rent in respect thereof, shall, 
after deducting the expenses ^[properly incurred for the management of the property 
and the collection of rents and px oiits and the other expenses] mentioned in clauses (r) 
and {d), and interest thereon, be debited against him in reduction of the amount 
(if any; from time to time due to him on account of interest and, so far 

as such receipts exceed any interest due, in reduction or discharge of the mort- 
gage-money, the surplus, if any, shall be paid to the mortgagor ; 


LKG. lU’JF. 

3 Inserted by Act XX of 1929 . 
2 Omitted by Act XX of 1929. 


NOTES. 

1941 O.A. 1062. But it cannot be laid 
down as a hard and fast rule that whenever 
a mortgagee has failed in the obligation ini- 
posed on liiin by S. 76 (f/), he must neces* 

warily be made liable on the basis of the 
gross rental, un]es«5 a presumption that all 
the tenant.^ liave paid their rents may not 
be justified. When the mortgagee is made 
liable for the rental, lie sliould be allowed 
the co.sts of the collection. 9 Luck. 456= 
1934 O. 104. A mortgagee in possession 
in lieu of interest where the rate of inte- 
rest is not specitied is not liable to account. 
1937 A.L.J. 304=1937 A. 317. Nature 
and extent of ■mortgag€e'’ii duty to aecoiini. 
9 O.W.N. 60 = 1932 O. 123. As to pre- 
sumption 'regarding the saure, see 9 0.^y. 
N. 253. Duty to keep accounts cannot be 
contracted against . 1923 A. 

see 25 M.L.J. 561; 47 I. C. 161^5 O.D.J. 
263; 1924 O. 92. See also 28 O.C. 100 — 
19‘^5 O 314; 2 Luck. 564=1927 O. 199. 
In the 'absence of accounts, every presump- 
tion will be made against the mortgagee. 
44 I.C. 9; 47 I.C. 21; 37 P.L.R. 567. 
See also 30 Puuj.L.B. 431. But this 
would not justify the Court in accepting 
witliout any examination any evidence which 
may be offered by the mortgagor. 63 
I C 598. Mortgagees in possession can- 
not bo deprived of their claim regarding 
expenses incurred even after a valid tender, 
because the tender was not accepted. 4-1 
M.L.J. 534=1923 M. 533. So also they 
cannot be deprived of interest in cases 
where the mortgagee reasonably and bona 
nde does not accept a tender. 17 I. • 
368=1912 IM.W.N. 1175. Where an usu- 
fructuary mortgagee failed to keep such 
accounts as are required of a mortgagee lu 
possession, the Court is justified in view of 
the provnsions of S. 76 (/?) m 

ing in toio his claim for interest. 37 L. 
W.N. 420=1933 P.C. 85=64 M.L.J. 298 
(^P.C.). Although mortgagee may hold 
possession as lessee also, he is not absolved 
from duty of keeping accounts. 6 
393 ^422) . A person entering into posses 

Sion of mortgaged property as a purchaser 
in au execution sale under a money decree 
against the mortgagor, is in possession 


under a title derived from the mortgagor 
whose title is divested; and if such a pur- 
chaser subsequently acquires the right of a 
mortgagee, he does not thereby acquire any 
right to possession qua mortgagee. So 
long as he does not onforoe or execute the 
mortgage and is in possession throughout qua 
auctiou-pui'chaser, ho is not liable to ac- 
count for the profits of the property during 
the period he has been in possession. l.L. 
R. 1936 N. 19=1936 N. 293. The ac- 
counts must be separate for each mortgage. 
14 B, 19. As to scrutiny and examination 
of accounts, see 26 B. 363; 11 B. 78. 

Sec. 76 (li ). — See 1941 Mad. 549 — 
(1941) 1 M. L. J. 484; 1935 P. 148. 

For S. 70 (,h), to be applicable the posses- 
sion of the mortgagee must be qua mort- 
gager, and it must be proved that the moit- 
gag-ee had received possession by virtue of 
the agreement of mortgage. It ha® no ap- 
plication where the mortgagee is in posses- 
sion as a tenant on rent under a lease 
>vliich has nothing wliatevor to do 'witlx the 
mortgage. 22Pat.L.T. 230=1941 Pat. 296 ; 
19 O.C. 328=37 I.C. 23; 5 Pat.L.J. 492-.Z 
58 I.C. 291. The liability of mortgagee 
in possession under S. 76 (7i) to give credit 
for the receipts after deducting the ex- 
penses and interest, in the account is abso- 
lut-o unless the case comes within the pur- 
view of S. 77 and the parties would not be 
at liberty to contract themselves out of the 
fstatutory liability. 1931 A.L. J. 977= 
1931 A. 562 (F.B.). Mortgagee in 

l)ossoss5on letting premises and making 
large profits is liable to account to mort- 
gagor. 10 Pat.L.T. 487. S ee also l.L. 

R. (1937) 2 Cal. 181. Wliere a mort- 

gagee in possession has to file suits for re- 
covery of rent from tenants, it is au act of 
management and henc-e expenses incurred iii 
connection therewith are recoverable under 

S. 76 (Ti). 16 Luck. 812=1941 O.W.N. 

768=1941 Oudh 498. Ordinarily a suit for 
accounts upon a mortgage cannot be main- 
tained by the mortgagor unless he asks for 
redemption. 47 I.C. 21. Where there i.s 
an agreement between the parties, the 
mortgagee is not bound to account for the 
profits. 25 M.L.J. 561=21 I.C. 701; 53 
C.L.J. 380. When the mortgage© in 
possession has no accounts, h© i^to be 
debited with fair occupation rent and cre- 
dited wath simple interest on the mortgage- 
debt. 48 C. 22=39 M.L.J. 147=47 I. A, 
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(i) wnen the mortgagor tenders, or deposits in manner hereinafter pro- 
vided the amount for the time being due on the mortgage, the mortgagee must, 
notwithstanding the provisions in the other clauses of this section, account for 
his receipts from the mortgaged property from the date of the tender or 

irom the earliest time when he could take such amount out of Court as the case 
may be ^fand shall not be entitled to deduct any amount therefrom’ on account 

ot any expenses incurred after such date or time in connection with the mort- 
gaged property]. 

If the mortgagee fail to perform any of the duties imposed upon him by 

this section, he may, when accounts are taken in pur- 
suance of a decree made under this chapter, be debited 
with the loss, if any, occasioned bv such failure 

77 . Nothing in section 76 , clauses (A), (d), {gj and (A), applies to cases where 

Receipts in lieu of interest. ^ contract between the mortgagee and the 

, „ , mortgagor that the receipts from the mortgaged pro- 

perty shall, so long as the mortgagee is m possession of the property be taken in 
lieu of interest on the principal money, or in lieu of such interest and de/ 


L.OSS occasioned by 
default. 


of the principal. 


defined portions 


LEG. REP. 

1 Repealed by Act XX of 1929. 

S Inserted by Act XX of 1929. 

NOTEa. 

207 (P.C.). He is also liable to pay into 
ivst on surplus collection. 40 A. 897= 
1924 A. 881c=22 A.L.J. 833. Sev 
7 O.L.J. 231=56 I.C. 092; 57 l.C. 294; 
16 I.C. 217. Rents aud piolils have lirst 
to be applied towards the principal and then 
towards interest. 8 M.L.T. 420=7 I.C. 
871. Mortgagee in possession a.-i niaiiager 
or receiver is not u trustee for the mort- 
gagor, but lie hns to prove that his accouuts 
true. 24 C.W.N. 709=58 l.C. 13. 
He cannot charge for personal service. 10 
I.C, 748=13 Bom.L.R. JCl; 6 Bom.L.R. 
590. But he can charge for agent’s salary. 
I N . W . I* . y . 1> . . 447. A_s to cas-e wln*re 

agent was the sou of the mortgagee liim- 
self, see 20 C. 1 (P.C.). Filing of suits 
to recover arrears of rent is an act of 
mnnagemeut . 23 I.C, 450=17 O.C. 47; 

1C Luck. 812. No <{Ucstion of limitation 
arises as between mortgagor ;ind moitgagee 
when accounts arc taken at the time of re- 
<lcmptioa. 28 M.L.J. 184=27 I.C, 989; 
1925 M. 825=48 M.L.J. 303. But if tlio 
suit for accounts is after redemption, it 
should be brouglit within three years from 
date of restoration of possession. 38 I.C- 
010=20 O.C. 25. As to form of decree for 
accounts and inesno profits, order for costi 
.•tee 10 I.C. 217 (M.). A mort(/aye by the 
lessee ncates privity of estate, and the 
mortgagee is liable to the le.ssor on all cove- 
nants tliat run with the land including the 
covenants to pay rent. 27 Bom.L.R. 55'1 
=88 I.C. 79. Sec 5 I.C. 20 (case of 
mortgagee tenant) . Zariieshgi thika tease 
— Mortgagee given possession on li.'cod rent 
to approi>riate i>art for intcre.st and jia^ 
fixed sum to mortgagor annually — Xature 
of transaction — Failure to make annual 
payment to mortgagor — Effect — Redemii- 


tdou — Accounts — Basis. 1939 Pat. 427. 

Sec. 76 (i). — Tile conflict of rulings 
between the Madras aud the Allahabad High 
Courts [vide 47 M. 7 and 5 I.C. 529] his 
been set at rest by the amendment in the 
section, favouring the Allahabad view that 
the mortgagee would not be entitled to the 
expenses incurred after tender of deposit. 
Even alter a tender of deposit the mort- 
gagee, continues as mortgagee, but with a 
statutory liability to account for the profits 
received by him from tliat date. Th<- 

®i mortgagee in such a case 

have to be determined once and for all in 
the redemption suit and cannot be deter- 
mined in a separate suit. A second suit for 
niesne ijro/its is therefore not sustainable 
under S. 14, Explanation IV aud O 2 
R. 2 , C P. Code, after a suit for redVmp-' 
tion IS brought. 2 R. 382=84 l.C. 395 . 

Secs. 76 and 77. — Applicabilitv — Usufruc- 
tuary mortgage— Stipulation for payment 

lent to Inufllord by mortgagee out of 
rents and profits and for appropriation of 
balance towards interest— Non-payment of 
rent— Decree for rent obtained by landlord 
getting barred— Right of mortgagor to 
claim credit for luipaid rent in reduction of 
nmrtgage .'iinount. 51 L.W. 617—1940 Ttr 
686=(J94U) 1 M.L.J. 693. " 

*** construed strict- 

o A. 41J Covenant for appropriation of 
the tecypts of mortgaged property towards 

l'' ir operate after the deposit 

by the mortgagor of the money due into 
Court; and Cls. (ft), 

S. .0 become applicable to the mortgagee. 

t.I application of the fec^iou 

to specihc cases, 82 l.C. 400=192.5 

.114, / A.L.J. / 8 /. linder S. 77 the 
parties can enter into a contract that there 
IS to be no ac«.ounting between them. In 
that ca.se it i.s wholly unnecessary to men- 
tion the rate of interest. It would be 8 u% 
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PriorLy. 

78 . Where, through the fraud, misrepresentation or gross neglect of a prior 
Postponement ol prior mort- mortgagee, another i^erson has been induced to advance 
gagee. money on the security of the mortgaged property, the 

prior mortgagee shall be postponed to the subsequent mortgagee. 


I^OTES. 

cient to say that the profits will go in clis- 
cliargo of interest. 11 O.W.N. .‘324tz=:19o4 
O. 220. But it does not necessarily follow 
that simply because the rate of interest is 
mentioned, the parties must have intended 
that theic was to be accounting. \\hcra 
the sub-mortgagor recited that he ■•.vould 
repay tl»e amount borrowed with interest at 
a ccrtaiix rate, that he was* put in posses- 
sion, that after payment of its. 95 for CJov- 
ernment revenue yearly out of the profits, 
he would appropriate the balance in pay- 
ment of interest, the sub-mortgagor is not 
entitled to ask for an account. 1934 Oudh 
220. Sec alHO 1929 P. 571. Wlvere there 
is no provision in a mortgage-deed that the 
interest be not a charge on the property, 
but an undertaking is given by the mort- 
gagor that ho would make good to the mort- 
gagee any deficiency in interest from his 
other properties, any shortage in profits, 
wliile the mortgagee is in possessiou of tli-c 
property can be claimed by him but only 
lie cannot claim interest on the shortage. 
16 Luck. 812=1941 O.W.N. 768=1941 
Oudh 498. S. 77 only conies in where the 
mortgagor is from the outset safe from 
being confronted at the tune of redemption, 
with a demand for anytliing more than the 
principal sum advanced. It does not cover 
the ease in which only a part of the interest 
is to be paid out of the usufruct, 155 I.C. 
22 = 1935 F- 148- provision for pay- 

ment of portion of income to mortgagor is 
valid, legal and binding. 41 M. 959= 00 
M L J, 489. So also a provision that the 
mortgagee must pay the land ^venue 
whether profit or loss occurs. 23 l.L. irfA 
=10 N.L.B. 9. See also 46 A. 633. An 
usufructuary mortgage-deed provided that 
the mortgagee would be entitled to appro- 
priate in lieu of interest the profits remain- 
ing after the payment of Government 
rovenuD and malilchona. to the 7>uili1cha7ui- 
dars and that all profits from increased in- 
comes would go to the mortgagee. ® 
mortgagee made profits by not paying ttuiIx- 
Tclvana to the malikhanadars. In a suit for 
redemption of the mortgage, the mortgagee 
is not bound to account in respect of the 
malikhana. 7 P. 44. See also 46 A. 633 
= 12 A.L.J. 579=1924 A. 591; 114 I.C. 
473=1929 P. 37 (as to taking of accounts 
in case of redemption of usufructuary 
mortgage) . Undertaking by mort^gor 
Covenant to pay amount of decree for pr<^ 
fits — Stipulation regarding land acquisition 
amount— Whether can be taken onto ac- 
count. 37 O.W.N. 457=1933 P.C. 139 


(P.C.) . 

Sec. 78. — S. 78 is an exception to the 
general rule that the prior mortgagee takes 
precedence over the subsequent mortgagee. 
The onus of proving gross neglect lies on 
the subsequent mortgagee who asserts ex- 
ception to the general rule. 63 C. 880= 
1936 C. 283. S. 78 applies in cases of 
prior and subsequent mortgagees, and not 
to tlie case of a prior mortgagee and subse- 
quent purchaser. 150 I.C. 145=1934 O. 
283 . Principle of section is that where 3 
person holding a prior title connives at dr 
assists in a fraud for the creation of a 
subsequent title without notice of the prior 
estate, the prior title is postponed to the 
subsequent one. See 18 B. 444; 15 C.W. 
N. 813. 

l^iORiTT. — If priority could be pleaded 
as a defence, it could be claimed in a suit as 
well. 34 A. 10a=12 I.C. 607=8 A.L.J. 
1289 . Prau d is not always necessary to 
bring a case under this section. 34 I.C. 
115=43 C. 1062; 23 S.L.R. 97=112 I.C. 
722; 6 B. 423=111 I.C. 105; 4 R. 238. 
As to failure to search in the Registration 
oflie'e, .'ire 47 I.C, 774, ** Gross neglect,*’ 

meaning. 1928 R. 136; 56 C. 868 ; 63 C. 
880=1936 O, 283. Gross negligence does 
not mean negligence amounting to fraud. 
15 M. 268. Neglect is apparently some- 
thing different from fraud; it may include 
honest inadvertence. Neglect is to be de- 
termined in every case on its own facts and 
no precedent can serve as a safe guide. 
1940 Lah. 269; 43 C. 1052 (1083); 1929 
Rang. 65; 12 M. 429; 15 M. 268; 1929 Lah. 
314=118 I.C. 655. It would be ‘gross neg- 
lect’ within the meaning of S. 78, if a prior 
mortgagee has by any act or omission 
enabled the mortgagor to deal with the pro- 
perty as if it is not encumbered. M^here a 
mortgagee has failed to secure the title- 
deeds and has permitted the mortgagor to 
delay the registration of his mortgage, a 
subsequent mortgagee who on the strength 
of the title-deeds produced, and on refe- 
rence to the encumbrance certificate, ad- 
vanced money is entitled to priority. 46 L. 
W. 778=1938 Mad. 87; 1938 M. 161. In 
proof of gross negligence, all that is neces- 
sary to show is not direct and positive 
fraud, but lack of good faith in the sense 
of due care and attention. 30 N.L.R. 196 
=1934 N. 29- The mortgagee parting 
with the title-deeds relating to the proper- 
ties when he had sufficient reasons to thirJe 
that the mortgagor required them for the 
purpose of effecting a sale of the proper- 
ties, is guilty of negligence under S. 78 
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79 . If a mortgage 

Mortgage to secure un> 
certain amount when maxi- 
mum is expressed. 


made to secure future advances, the performance of^n 
engagement or the balance of a running account, ex- 
presses the maximum to be secured thereby, a subse- 
qrent mortgage of the same property shall, if made 
with notice of the prior mortgage, be postponed to 


NOTES. 

of the Act in having allowed the mortgagor 
to defraud a purchaser, but no estoppel 
under S, 115 , Evidence Act, arose against 
the mortgagee in favour of tlie purchaser . 
1936 M.W.N. 871 = 1937 M. 195 . Slight 
negligence cannot be construed as gross 
negligence. 8 M. 200 ; 1929 ti. 314 . A 

mortgagee who allows the mortgagor to re- 
main in possession of the mortgaged pro- 
l>erty as a tenant, is not guilty of gross 
negligence within the meaning of S. 78 . 42 
P.L.R. 26 . 5=1940 Lah . 308 . It is not 
ordinarily obligatory for a person who 
takes a registered mortgage to secure the 
title-deeds of the properties mortgaged and 
ordinarily his registered mortgage is suffi- 
cient protection to him. 1935 R. 26 . The 
omission on the part of a subsequent mort- 
gagee who lends money hona fide in igno- 
rance of tho claim of a prior mortgagee, to 
call for tho title-deeds is not by itself suffi- 
cient to postpone his claim to that of th.'i 
prior mortgagee, when the latter has not the 
custody of the title-deeds. It is only in 
favour of the person in possession of th® 
title-deeds that the doctrine of conitructivc 
notice can be invoked on the ground of tho 
omission of the other party to call for the 
title-deeds. 47 E.W. 40=1938 Mad. 161 . 
For the application of the section, it Is 
uecc.ssary to prove th.at the fraud, mis- 
representation Or gross neglect of the 

prior mortgagee was the proximate 

cause for the advance of money by the subsequent 
mortgagee. i 933 A.I..J. 16—1933 A. 29Q— 146 
I.C. 488 ; *935 L- 108. Failure to obtain pos- 

session of title-deeds by a first mortgagee cannot 
be held to amount to such “ cross vfclrct ’* as 
would postpone hinn to a second mortgagee under 
.S. 78. 1930 R. 2^.6 fal ; *936 R. 152. Where 

the possession of the title-deeds is an essential 
part of the earlier encumbrancer’s security, then, 
if he having got the title-deeds allows them by 
negligence to be again, without sufficient reason, 
in the possession of the mortgagor, he will be 
postponed to a subsequent enrumbrnneer to whom 
they are delivered. 63 C. 880=165 I-C. 332 = 
1936 C. 283. The omission on the part of the 
prior mortgager to enquire about the original 
redemption certificate cannot be deemed gross 
negligence. 36 C.W.N. 420*=* 1932 C. 589. It 
is no part of the dutv of a mortgagee to keep an 
account of what the mortgagor himself was 
doing with his equity of redemption. It is funda- 
mentally erroneous to talk of a mortgagee who 
is out of time in discovering that the equity of 
redemption has been assigned, as a person who 
bad been guilty of negligence or laches. 38 C. 
W.N. 124-= 1934 421. Where in a mortgage 

created by deposit of title-deeds the mortgagor 
deposits all deeds showing his title but does not 
deposit other material deeds, the mortgagee 


cannot be held guilty of any gross neglect so as 
to postpone him to a subsequent mortgage. 1930 

L. 920. Where a mortgage is prior in date and 

has been validly registered within the time 
allowed by the law, it cannot be postponed to a 
subsequent mortgage, merely because the prior 
mortgagee had omitted to get his mortgage regis- 
tered until after the execution of a subsequent 
mortgage. 60 C. 225=1933 G. 398. Mis- 
representation does not mean fraudulent misrepre- 
sentation. 43 C. 1052 = 34 I.C. 1 15. Section 
makes fraud, misrepresentation and gross neglig- 
gence quite disjunctive ; they are not in any way 
co-extcnsivc. They arc three different kinds of 
conduct, each of which would make the section 
applicable. See 43 C. 1052 = 34 I.C. 115 ; 15 

M. 268 (275) ; 1928 S. 179. See also 1929 R. 

298; 30 N.L.R. 196= 1934 N. 29. 

Abstention from enquiry for title-deeds. — 
In a place where one knows that mortgages bv 
depo.sit of title-deeds are legal and usual it would 
amount to notice of mortgage under S. 3 of the 
Act. Where the vendor on being asked to produce 
the title-deed by the vendee said he had not got 
it and the purchaser did not enquire what 
happened to the deed and it appeared subse- 
quently that the title deeds had been deposited 
with another person in order to create an equit- 
able mortgage, the vendee must be fastened with 
notice of the mortgage and the purchase is to be 
subject to the mortgage. 31 C.W.N. 703=1927 
G. 538. See further 7 I.C. 810 = 20 M.L.J. 979. 
A mortgage executed in satisfaction of a prior 
mortgage decree has prioritv over a mesne in- 
cumbrancer. 33 A. 368 = 9 I.C. 205 ; 7 I.C. 468 
= 7 A.L.J. 984, A suit in respect of priority is 
governed by Art. 132 of the Limitation Act. 23 
I.C. 448=- 17 O.C. 38. Where the first mort- 
gagee of two villages did not appeal against a 
decree subordinating his rights over one of the 
villages to those of a second mortgagee, he is not 
prevented from enforcing his full rights over the 
other vHlage. 37 A. 474 = 42 I.A. 163 = 29 M.L. 
. 7 * 159 (P.C.). The prior mortgagee would lose 
his priority when he joins with the mortgagor to 
induce the second mortgagee to believe that the 
property was free from encumbrances. 15 C.W, 

N. 813 = 21 M.L.J. 936 (P.C.). See also 49 A. 
233= >927 A- 211 ; 33 I G. r 12 (C.). The same 
principle would apply where a certain mortgaged 
property was described wrongly and was pur- 
chased by a third party. The purchaser will not 
be bound by the mortgage. 15 I.C. 335. See 
also on this section. ii O.L.J. 381 = 1924 O 
85 ; 20L.W. 651 = 1925 M. 129 = 82 I.C. 846. 

Secs. 78 and 101 . — A exccutinij mortgage hv 
deposit of title-deeds in favour of firm D — Similar 
mortgage subsequently executed in favour of 
Bank E, to pay off mortgage in favour of D~ 
Amount on D's mortgage paid — Suit by E on 
basis of mortgage in favour of D — E also im- 
pleading A, who had meantime obtained regis- 
tered mortgage of the property' mortgaged to E 
— E*s right to subrogation or to prioritv over X 
14 R. 494= 1936 R. 152. ' • 

Sec- 79 . This section is an exception t6 
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the prior mortgage in respect of all advances or debits not exceeding the maxi* 
mum, though made or allowed with notice of the subsequent mortgage. 

Illustration. 

A mortgages Sultanpur to his bankers, B & Co.y to secure the balance of his account with 
them to the extent of Rs. 10,000. A then mortgages Sultanpur to C, to secure Rs. 10,000, C having 
notice, of the mortgage to vB & O?., and C gives notice to B &. Co., of the second mortgage. At the 
date of the second mortgage, the balance due to B Co., does not exceed Rs. 5,000. B & Co. subse* 
qucntly advance to A sums making the balance of the account against him exceed the suin of 
Rs. 10,000. B & Co. are entitled, to the extent of Rs. 10,000, to priority over C. 

80. ^{Omitted.'] 

Marshalling and Contribution. 

81. the owner of two or more properties mortgages them to one person 

. . and then mortgages one or more of the properties to 

another person, the subsequent mortgagee is, in the 
absence of a contract to the contrary, entitled to have the prior mortgage-debt 
satisfied out of the property or properties not mortgaged to him, so far as the same 
will extend, but not so as to prejudice the rights of the prior mortgagee or of any 
other person who has for consideration acquired an interest in any of the properties.] 


LEO. REF. 

^ Omitted by Act XX of 1929. See now S. 93. 

H.B . — “ As the principle of ‘ tacking ’ is akin 
to subrogation, we propose to number S. 80 as 
S. 93, so as to place it after the section which 
relates 10 subrpgaiion .” — {Statement of Objects and 
Reasons.') 

* Subst'tu ed by Act XX of 1929* 


NOTES. 

S. 93. Under this section an intermediate mort- 
gagee with notice of a prior mortgage is post- 
poned so far as regards further advances which 
are subsequently made on the security of the prior 
mortgage, provided the prior mortgage expresses 
a maximum, which is not exceeded. 1 P.L.T. 
582^=58 I-C. 489=- 1920 P. 261; 17 I.C. 927^.16 
C L T 394. For future advances to have priority 
there must be a maximum fixed and future ad- 
vance must be limited to that maximum. 1 R. 635 
J. 505 = 5 > C. 86= .9=3 p c. i(P.C.). 
Where a mortgage i.s executed by way ol con- 
tinuing security for the payments of all debts 
due and thereafter may be due by the mortgagor 
and a subsequent mortgagec»takes the mortgage 
of the same property with knowledge of the 
prior mortgage and the prior mortgagee there- 
after docs not make any advances, the prior 
mortgagee is entitled to priority not only m 
respect of principal sum but also interest accruing 
on it. As there are no advances by prior mort- 
gagee after execution of subsequent mortgage, 
S. 79 docs not apply and hence a statenient that 
the maximum principal amount secured by the 
prior mortgage was not fixed at certain amount 
for purpose of S. 79 'vill 11°^ disentitle the firs 
mortgagee to priority in respect of interest on 
that sum. 1938 A.L.J. 658= 1938 A. 473 - The 

maximum amount may either be express or 

eathcred by implication. 17 927- 

a deed states that a lease has been granted for a 
number of years upon an annual rent and recites 
that the lessees hypothecated the properties for 
the payment of the rent. “ till the subsistence 
of the aforesaid thica ” the aggregate ^nt payable 
under the lease can be determined by a simple 
calculation and the deed expresses the maximum 
to be secur^ hereby .within the nac^nmg of the 


section. 9 P. 816—1931 P. 33. Where in a 
family partition certain debts were allotted to the 
share of each member, creating a charge over 
the share of each to a fixed maximum and 
subsequently one member mortgaged his share, 
the mortgagee could sell the share only subject 
to the prior charge created by the partition deed. 
70 I.C. 362 = 41 M.L.J. 282. Section applies 
to a mortgage as well as charge. See also 14 L.W. 

559 - 

Sec. 81 : Scope. — See 1941 Pesh. 49 (appli 
cability of section to N.W’.F. Province). As to 
applicability, see 9 I.C. 725 ; 38 I.C. 542. Under 
S. 8r a subsequent mortgagee has the right to 
claim marshalling against the prior mortgagee. 
1935 I^- 139- Object of section i.s to protect 
subsequent mortgagees in respect of properties 
mortgaged to them being sold to satisfy a prior 
mortgage, when the prior mortgagee has other 
properties also mortgaged to him which could be 
sold to satisfy hi.s dues. See 1924 P. 459 = 3 P* 
522 = 78 I.C. 796. The undoubted right of a 
mortgagee to release any part of his security 
cannot be lo.st or be made .subject to the right of 
marshalling given by S. 8i_. The right given 
bv S. 8r is exprc.ssly made subject to the conditmn 
that there should be no prejudice to the rights 
of the first mortgagee. Where the first mortg^ec 
releases one of two properties mortgaged to 
and subsequently’ sues for the amount due to hina 
by sale of the otlicr properly included in his 
mortgage, the subsequent mortgagee of the 
latter property is not entitled to invoke the doct- 
rine of marshalling and to ask the other property 
not mortgaged to him to be sold before the pro- 
perty mortgaged to him, because it is impossible 
for the first mortgagee to ask for the sale of the 
released item of property, it being no longer 
subject to his mortgage. 1938 M. 503= (1938) 

I M.L.J. 310. Where two properties have been 
mortgaged to a person who has obtained a decree 
on the mortgage, and one of them has been 
subsequently mortgaged to another, the latter 
would come within S. 81, and carl claim a right 
to marshall provided the exercise of such right 
is not to the prejudice of the prior mortgagee or 
of any other person having interest in any of the 
properties. But where the property - is found 
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82. ^[Where property subject to a mortgage belongs to two or more per- 
sons having distinct and separate rights of ownership 
mortgage- therein, the different shares in or parts of such pro- 
perty owned by such persons are, in the absence of a 
contract to the contrary, liable to contribute rateably to the debt secured by the 
mortgage, and, for the purpose of determining the rate at which each such share 
or part shall contribute, the value thereof shall be deemed to be its value at the 
date of the mortgage after deduction of the amount of any other mortgage or 
charge to which it may have been subject on that date.] 


LEG. REF. 

* Substituted by Act XX of 1929. 

NOTES, 

not to be worth anything like the amount due 
under the mortgage, the subsequent mortgagee 
has no right of marshalling, because to compel 
the prior mortgagee to sell that property first 
would be prejudicial to him. *941 P.W.N. 582. 
S. 81 applies to mortgages of immovable property 
and not to the hypothecation of movables. 14 
198=1936 R. 266. Second mortgagee of 
part of property covered by first mortgage, 
acquiring mortgagor’s right in that part — His 
right of marshailing. 1937 Rang.L.R. 13. The 
section applies only to subsequent mort- 

gagees and n<iC to subsequent /^Hrc/iajcr-c. 130 
I.C. 817^1931 N. 01. SW aho 1930 A. 634 Cas 
to auction-pure hesers seeking to preseivc mort- 
gaged property from sale). In the case of the 
rcpresentati\-c • of the mortgagor himself 
no qucsti<»n of contribution arises. 79 I.C- 69 
— ’ 1924 .A. <)29. Hccree- holder mortgagee can 
sell in anv order in the absence* of direction in the 
decree. M.L.J. 722 — 47 M. 688 = 83 I*G. 

852. .W alio 1930 M. 178. The Court has a 
discretion to make orders for exclusion of any 
property from Court-sale, if the circumstances 
of the case require. .1.1 .jiB. The words 

“ but not s<* as to prejudice the rights of the prior 
mortgagee ” cannot b«* construed as giN ing the 
prior mortgagee a right to hii\-c the prc>pc;riics 
mortgaged to him sold in any ord«*r that he m.ay 
prefer. 40 C.W.N. i 173. 'I hc purcliascr of the 
property in execution of his mortgage decree 
is entitled to enforce the rights of ntarshalHng 
against a prior mortgagee so long as that prior 
mortgage is not extinguished. 3 P. 522-=* 1924 P. 
459. " See al<o 1929 M.W.N. G29 ; 42 C.W.N. 

^02. But see 1929 A. 309 following 22 .A. 28.p 
Certain jjropcriy consisting of two items was 
.subject to successive mortgages. One of the 
puisne mortgagees brought a suit and purchased 
one item in execution. He sub.scquently obtained 
an assignment of a decree passed in favour of a 
prior mortgagee in respect of the other item. 
,\s assignee decree-holder, he applied for c.xc- 
cution against the other item alone. By the 
ptirchase of one of the items, the mortgage had 
been discharged ftro temto and the assigncc-decrec- 
holdcr could proceed against the other item, only 
*lor the proportionate value of the debt in relation 
10 the mortgage-debt : and an objection of this 
nature could be taken in execution by the puisne 
mortgagee. i-i-l I.C. 366^M.i ; 69 M.L. J. 303 ; 
^'2 C.W'.N. 502. The provi.sions of this section 
as to marshalling cannot be availed of to the 
prejudice of thr prior mortgagee, so as to defeat 
or unduly delay or prejudice his rights. See 29 
M. 217 at-223-4 ; 18 B. 160 ; 1930 L. 731 ; dr 


to the prejudice of third parties. 18 B. 160. The 
material time for the exercise of the right of 
marshalling is the time when the prior mortgagee 
seeks to realise his mortgage amount. If at that 
time there is already a person who has acquired 
for valuable consideration an interest in the 
property not mortgaged to the second mortgagee 
then the right of marshalling does not exist. 
Primarily the right of marshalling is a right 
given against a mortgagor. The right is not 
enforced against a mortgagee or purchaser of the 
other estate and the right of such a mortgager 
or purchaser not to be marshalled docs’ not 
depend upon whether he had notice of the 
second mortgage. 54 M. 59 = 60 M.L.J. 69. 

Notice. — Under this section as amended, it is 
not necessary that the subsequent mortgagee 
should have no notice of the prior mortgagee 
to exercise the rights under the section. 23 C. 
790 ; 33 I-C. 815 ; 34 I.C. 338 ; 31 M. 419 ; 
1925 P.H.C.C. 239 ; 1926 P. 94 ; 1929 A. 309 ; 
1930 P. 442 and 51 M. 648 = 55 M.L.J. 358 are 
not now good-law. 

Secs. 8 1 , 82 and 101 ^ — Under S. 81 before the 
amendment, a subsequent mortgagee who has 
notice of a prior mortgage, cannot claim mai*shal- 
ling as against the prior mortgagee wJio is entitled 
to recover the entire mortgage debt fiom every 
item of the properties mortgaged to him. A 
puisne mortgagee who is not enliilcd to claim the 
benefit of marhsalling docs not get any l^igher 
riglits than the mortgagor, under S. 75 of (he 
.\ct, before the amendment. .16 L.W. 555 - 

1937 M. 965. 

Sec. 82 : Odjfct. — Where several properties 
arc mortgaged to secure one debt, such properties 
should contribute rateably for payment of such 
debt, the valuation for such purpose being made 
after deducting from each property or estate 
the amount of any c»thcr cncumlaranccs bv 
which such estate is affected at the date of the 
mortgage. In such cases the law requires equa- 
lity. See 26 A. 407 (pp. 416, 436-7). S. 82 
can apply while the mortgage is stUl subsisting : 
but it applies even more when the mortgage 
has been paid ofl'oul of some only of the properties 
mortgaged, and the owner or the person interested 
in the properties from which the mortgage has 
been p.aid off has a right to claim contribution 
from the owner of other properties which were 
liable under the mortgage but which were not 
called upon to pay it off. 44 Bom.L.R. 15. 
Ihc English rule of equitable apportionment 
which is a rule between subsequent mortgagees 
can have no application to a case where the 
parties are a subsequent mortgagee and a pur- 
chaser of a property for valuable consideration 
free from encumbrances. 1941 P.W.N. 582. 

Scope. — A mortgage by seven persons of their 
shares in different properties fcannot be treated 
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Where, of two properties belonging to the same owner, one is mortgaged 
to secure one debt and then both are mortgaged to secure another debt, and the 
former debt is paid out of the former property, each property is, in the absence 
of a contract to the contrary, liable to contribute rateably to the latter debt after 
deducting the amount of the former debt from the value of the property out of 
which it has been paid. 


NOTES. 

as seven entirely separate mortgages. It is 
open to the mortgagee to recover his debts from 
any one or more of the shares. The mortgagee 
does not owe a duty to each mortgagor to sue 
all other mortgagors or their assignees. 38 C.W. 

N. 124=1934 C. 421. This section only defines 
and declares the relations of mortgagors inUr se, 
and docs not affect the mortgagc-decrce-holder’s 
right of selling any one item for the whole amount 
and realising the same. 45 I.C. 862 = 20 Bom. 

L. R. 175 ; 23 C.W.N. 308=29 C.L.J. 297 ; 16 

O. C. 199=20 I.C. 765. See also 31 A. 65=1 

I-C. 5 ; 35 I.C. 43 (P.) ; 1935 R. 26 ; 1932 

M. W.N. 1343. [82 I.C. 2=1923 N. 160 (1), 

holding that relation between co-mortgagors is 
dealt with in S. 95 (old) and this section deals 
with relations between mortgagor and mortga- 
gee, is not in accordance with the various 
amendments to the Act.] 1928 S. loi ; 18 C. 

320; 29 M. 217 = 7 C.L.J. 274. A co-mortgagor 
by paying the mortgage money acquires a charge 
in regard to the amount paid by him in respect 
of his co-mortgagors over their shares indepen- 
dently of S. 95, T. P. Act. He gets the rights of 
the original mortgagee under S. 92 and acquires 
a charge under Ss. 82 and xoo of the Act. * 94 * 

0. A. 413 (F.B.). Coufts cannot introduce any 

extraneous principle to modify the liability to 
contribution imposed by S. 82. 16 P. 557= *8 

P.L.T. 787=1937 P. 628. Where several 
properties are mortgaged and the sum actually 
advanced is less than that mentioned in the deed, 
the equitable method of dealing with this would 
be to distribute the reduction of principal o^^r 
each item of property specified at the foot of the 

mortgage. 33 C.W.N. 1091 = 1929 P-G. 243 

(P.C.). The release of part of the mortgaged 
property by the mortgagee does not take away as 
regards that part the liability to contribute which 
S. 82 imposes upon the different parts. 1942 

A.L.J. 463=1942 P C- 50= (*942) 2 M.L.J. 390 

(P.G.). A mortgagee must not release the pro- 
perties of one of the mortgagors to the detriment 
of the others. If the mortgagee relinquishes a 
valuable property for an inadequate consideration, 
he would not be allowed to throw the burden of 
the balance upon the other properties. 16 C.L.J. 
401'= 17 I.C. 931 : 44 223=55 I G. 32 7 ; 2 3 

C.W.N. 308 = 50 I.C- 790. See also 15 C.W.N. 
800 = 6 I.C. 842. But see contra 40 M. 968 = 33 
M.L.J. 21 1 (F.B.) ; 39 ^ 4*9 = 29 M L-J- 3*9 j 
25 A. 79 ; 28 A. 194 : 28 A. 19 ; 29 A. 369, not 

approved ; iq C,L,J. 590 = ^3 4^® > 43 

1. C. 915 ; X P.L.J. 228=36 I.C. 208. (See also 

cases cited on the point under S. 67.) ^ 

Application of sectio.n. — See 1942 M. 44 -7 
(’1941) 2 M.L.J. 520. There can be no conm- 
bution if the encumbrance is discharged by the 
ver\' person who is liable for the debt ; ^ in such 
a case he merely pays hb own debt as he is boimd 
to. The right to resist the claim to contnhution 
in such a case b expressly saved by the worcb in 


the absence of a contract to the contrary ** in 
S. 82. The section deals with the rights of owners 
inter se and therefore the contract to the contrary 
is a contract between them, that is, those liable 
to contribute. Where one of two persons owning 
mortgaged properties receives the whole amount 
to the exclusion of the other, there arises a con- 
tract, which need not be express, that the other 
shall not be liable to contribute. Similarly when 
each of them receives an equal moiety, a contract 
must be implied that they shall bear the burden 
equally. The question how much money one 
man owes to another must be first determined 
with reference to the transaction between them, 
and after that question is determined, one has 
next to see on which item it can be made a charge 
with reference to the section. 69 M.L.J. 303* 
See abo 1933 A. 929 : 1939 A. 86 ; 21 P.L.T. 

227; 42 C.W.N. 1004=1938 C. 618. But see 
131 I.C. 545. The right to contribution pre- 
supposes the existence of joint liability. 1933 A. 
gag. The question of contribution between 
several subsequent mortgagees can be decided 
only in a properly framed suit for contribution. 
4 P.L.J. 91 = 1923 P. 199. Plaintiffs who did not 
ask for a definement of the respective liabilities 
of the several defendants, are not entitled to a 
decree for a consolidated amount against the 
defendants jointly. The defendants could be 
rendered liable only in proportion to the 
properties held by them. * 93 * A.L.J. 349. The 
plaintiff cannot claim to fix the whole liability 
for contribution on only a portion of the mortgag- 
ed property. 1930 M. 644. Mortgage over 
three properties — Mortgagor selling property 
No. 3 to A" — A" retaining consideration agreeing 
to pay off entire mortgage — Mortgagee subse- 
quently buying property No. i — Liability of 
property No. 3 for entire mortgage-debt — AT not 
personally liable. 42 C.XN'N. 1004= * 93 ® C. 618. 

Principle and application op Section. — The 
first paragraph of S. 82 enunciates the general 
rule as regards the apportionment of liability 
between the several properties whether belonging 
to one or several owners when they are mort- 
gaged to secure one debt. The provision that 
the properties arc liable to contribute rateably 
to the debt secured by the mortgage clearly 
implies that this liability constitutes a charge 
upon the properties. Further, S. 82 read with 
S. XOO clearly give rise to a charge against such 
portions of the mortgaged property as have not 
discharged their proportionate share of the 
liability. 1935O.W.N. 278=19350. 245. The 
equitable doctrine of rateable apportionmerUy is not 
excluded by any statutory provision and is 
applicable in India. 61 M.L.J. 312- The 
general principles underlying this section are 
applicable to the Punjab. 1933 374=34 

P.L.R. 532. Where several properties, whether 
of one or several owners, arc mortgaged to seci^e 
one debt, such properties are, in tJu absence of a 

contract to the contraryy Hable to contribute ratcaWy 

« 
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Nothing- in this section applies to a property liable under section 8i to 
the claim of the ^[subsequent] mortgagee. 


LEG. REF. 

• Substituted by Act XX of 1929. 

NOTES. 

to the debts secured by the mortgage. 102 I.C. 
708. See also 33 A. 708= 1 1 I.C. 145 ; 44 B. 223 
= 22 Bom.L.R. 68=55 I-C. 327 ; 1924 P. 530. 
Where such a contract exempting the owner of 
one property from liability to contribute exists, 
the other parties are bound bv this contract. loi 
I.C. 833=1927 M. 1086 ; 46 A. 286=22 A.L.J. 
193. 5‘r«aijo5oA. 569=1928A. 241 ; 24 M. 85. 
All the elements of contract are as much present 
when a sale takes place in execution of a decree 
as in ordinary sale. Hence there can be a con- 
tract to the contrary even in a sale held in exe- 
cution of a decree. (27 B. 334, Ref.) 1933 A. 
929. Contract to the contrary is not between 
the mortgagor and one of the purchasers of the 
equity of redemption, but between the parties 
liable to contribute. 39 I.C. 405 ; 20 I.C. 765 
= t6 O.C. 199; 24 A.L.J. 401 = 1926 A. 352. 
See also 96 I.C. 765 = 24 A.L.J. 714 ; 46 A. 286 
= 22 A.L.J. 193 : 27 N.L.R. 258. Such a 

contract should be specifically alleged and 
proved. 131 I.C. 545. The expression “ contract 
to the contrary *’ means contract between mortgagor 
and mortgagee, and not between the mortgagors 
themselves, nor a subsequent contract between 
the mortgagors. 35 L.W. 145=1932 M. ai8. 
The expression contract to the contrary ” 
includes also a contract between the mortgagor 
and a purchaser of the equity of redemption and 
can be enforced by the mortgagor or a subsequent 
purchaser of the equity of redemption or of 
another portion of the equity of redemption, if 
the benefit of the contract has been a.ssigned bv 
him. 44 L.W. 447=1936 M. 901 : 1936 M. 
898 ; (1940) 2 M.L.J. 484= rg.*! Mad. 66. 
But see i6o I.C. 686=1936 M. 113. Sale 
of zemindari villages belonging to different 
owners for arreans of revenue — Payment of entire 
arrears by owner of one village to set aside sale — 
Claim to reimbursement — Inability of other 
villages — Plaintiff not liable to pav revenue as 
between himself and zemindar — If “ contract 
to the contrary.” 44 L.W. 214. Rateable 
contribution is a charge on property mortgaged 
and cannot be enforced against the person. 27 
A.L.J. 1162=1920 A. 606. It is essential to the 
accrual of the right of contribution that the 
whole of the debt in respect of the payment of 
which contribution is claimed should have been 
satisfied. 7 O.W.X. 401 = 1930 O. 260. S. 82 
lays down that inter se mortgagors are liable for 
contribution in proportion to the value of their 
properly which has been included in the joint 
mortgage, and not merely to the extent of the 
benefit received. 131 I.C. 5.45. See also 1942 
A. L.W. 300. Where S. 82 governed it is not 
proper to introduce any extrinsic principle to 
modify the statutory provisions, 57 189 = 

52 A. 358=59 M L.J. 177 fP.C.). The right to 
contribution rests upon the principle that a 
property which is equally liable with another 
to pay a debt shall not be relieved of the entire 
burden of the debt because the creditor has been 
paid out of that other property alone. There is no 

C.C M.— 648 


distinction in principle between a case where the 
payment^ in respect of which contribution is 
claimed is made to avert a legal process and a 
case in which payment is enforced by the sale of 
the property itself. The liability to contribute is 
imposed upon the property and is not personal. 
C1942) 2 M.L.J. 525 (F.B.). Value for purposes 
of contribution — Mode of ascertainment. 59 I.A. 
106 = 62 M.L.J. 492 (P.C.). 

“Encumbrance”. — Amount of any other ertcumb- 
ranre ’* — Meaning of. — 26 A.L.J. 298= 109 I.C. 
38= 1928 A. 241. See also 6 I.C. 150 (A.) ; 1929 
P.C. 243 = 33 C.W.N. 109! (P.C.) ; 1930 P. 

807. Purchasers of the property in executioii 
of the mortgage decree take the property free of 
subsequent liability or eqiiities. 20 A.L.J. 337 
= 44 A. 488 ; 43 A. 42 = 58 I.C. 414 ; 43 I.C. 
915. See also 6 R. 417 ; 1922 A. 495. 

Illustrative C.\ses. — Where a purchaser of 
part of the mortgaged properties pays off a 
mortgage debt to which all the properties arc 
subject, the owner of another part of the mort- 
gaged properties, who seeks to redeem his share 
of the properties, is liable to contribute the pro- 
portionate share of the debt. But a claim to 
such contribution which is barred by limitation 
cannot be pleaded in bar of redemption. 41 L. 
W. 730 = 68 M.L.J. 362. Where the equity of 
redemption vests partly in a prior and partly 
in a subsequent mortgagee, neither the former 
can be compelled to redeem the whole nor the 
latter to give up his interest in the share of the 
mortgage. 20 .^.L.J. 583 = 44 A. 708. Where 
the owner of one of the items pays up the whole 
mortgage amount, the owners of the other items 
must contribute rateably. 36 A. 272 = 23 I.C. 
839 ; 35 I C. 43 ; 159 I.C. 1049= 1936 O. 169! 
So also in the case of a charge. 162 I.C. 304= 
1936 M. 293. Where the mortgagee recovers 
the entire debt out of one item, an alienee from 
the mortgagor of that item can recover contri- 
bution from the persons who hold the other 
items included in the mortgage. 1931 A.L.J. 
1073. Where properties belonging to different 
owners are subject to the same mortgage and one 
owner pays the whole, he is entitled to a charge 
over the other properties for amounts of the debt 
in proportion to their value. 43 A. 589 = 63 
I.C. 209; 40 M. 968 = 33 M.L.J. 211 (F.B.) ; 

7 O. W.N. 401 = 1930 O. 260 : 51 I.C. 49 (Pat.), 
On this point, see S. 92. Where both the mort- 
gaged items belonging to two persons are sold 
and one contributes more than its rateable 
proportion, its owner has a personal remedy 
against the other to the extent of any surplus sale 
proceeds received by the other. 33 A. 708=1: 
I.C. 145. Where the mortgagee of certain 
Items buys the equity of redemption in one of them 
to that extent his mortgage is discharged. 10 
I.C ^5 ; 43 M. 372 = 38 M.L.J. 239 (F.B.) ; 

P^T = M.L.J. 16; I 

the portion 

debt which bears the same ratio to the 
whole amount of the debt as the value of the 
property purchased bears to the value of the 
whole property : ,3, i.c. 152=1931 M. 552. 

bale in execution of mortgage-deed — Purchase 
of part of property by mortgagee — Effect of 


5178 


The Civil Court Manual (Imperial Acts). 


[S. 83 


Deposit in Court. 

83 . At any time after the principal money ^[payable in respect of any mort- 
gage has becoiTie duel and before a suit for redemp- 
Power to deposit in Court tJon of the mortgaged property is barred, the mort- 
money due on mortgage. gagor, or any other person entitled to institute such 

suit, may deposit, in any Court in which he might have instituted such suit, to 
the account of the mortgagee, the amount remaining due on the mortgage. 


LEG. REF. 

^ Substituted by Act XX of 1929. 

NOTES. 

6 R. 417= 1928 R. 266. See also 61 I.A. 185= 13 
P. 310=66 M.L.J. 662 (P.C.). Mortgage of land 
and house on it — Subsequent purchase of house 
alone and removal of materials by another — 
Suit on mortgage — Liability of purchaser. 5 R. 
764=1928 R. 68. (As to apportionment of 
liability between life-tenant and remainderman 
see 36 I.C. 292 (C.). See also 9 P.L.X. 573 ' 
Where the mortgagee purchases at sale in exe- 
cution of his decree on his second mortgage one 
of the two properties mortgaged to him, the 
equity of redemption in ihaf property becomes 
vested in him and such purchase has the effect of 
discharging and extinguishing a portion of the 
mortf5aGr<^ debt, whicb is cliargcable to the 
property puixhased bv him. 59 7 ^. See also 

1933 L. 374^34 P.L.R. 5312 - Where, in a suit 
on a mortgage comprising several items, the 
Court directed the properties to be sold in a 
certain order, in the event of the decretal amount 
being satisfied by the sale of only one properly, 
the remaining more54aff<^rs are not released 
all liability to contribute to the mortgagor whose 
property alone has been sold, unless tbcie an 
indication of an intention m the mind of die 

Court to release them. 51 I-C. 49 (I •) - y-'’'* 

416. A co-sharer who, to prevent arrest for a 
decree against himself and another co-sharer for 
arrears of rent due by both under the Estates 
Land Art, pays the whole rent is entitled to 
contribution from the other and to a charge for 
his excess payment on the co-sharer s s_hare of the 
property, as it stood on the date of payment. 
It cannot avail retrospectively against prior 
mortgagees and Olliers who have in good faith 

advanced money on the property.. 55 

= 62 31. Subsequent mortgagee is not 

liable to contribute to person interested in mort- 
gaged property satisfying prior mortgagees 
decree barred by limitation. i 1 5 
1929 P. 94. Mortgage of several 

different persons— Items sold in execuuon ^ the 
mortgage decree obtained by the mo 

gagef— Plaintiff, a subsequent P^^-^^aser of 
one of the items deposited the amount under 
C. P. Code, O. 21, R. 90, and got sale set aside 
—Plaintiff’s suit for contribution against pur- 
chasers of other items is competent and 
entitled to recover poundage and 

debt but not the 5 per cent, compensation paid 

to the disappointed buyer. * 934 . ^ ^ 

M. w. 308 Though ordinarily in^r^t ought 

to be allowed from the date 

pei-son entitled to claim 

sarily delavs to claim or sue for 

he will not be entitled to interest from ^ 

but only from the date on which he maRes a 


demand for payment. The Court will allow 
interest at 6 per cent. 1936 M. 910 = 71 M.L.J. 
651. 

Release by mortgagee. — As to what amounts 
to a release by the mortgagee, see 1929 A. 889. 
The owners of parts of the equity of redemption 
cannot be deprived of their right to contribution 
under S. 82 by the action of the mortgagee in 
releasing another portion of the mortgaged 
property. 162 T.C. 304=1936 M. 293. 

Secs. 82 and 60 . — If a mortgagee happens to 
purchase a portion of the mortgaged property, 
there would be a merger and extinction of 
lia ility i nd< r the mortgage to th.ot extent, and 
in the absence of any otl-.cr circumstances showing 
lliat it is for the benefit of the mortgagee to keep 
his mortgagee’s rights alive or that he declares 
his intention either expressly or by necessary 
implication that he would keep his subsequently 
acquired rights distinct from his prior rights 
which he held as a mortgagee, his right to recover 
his monev under the mortgage, is, on his pur- 
chasing the equity of redemption in a portion 
of the property mortgaged with him, extinguished 
/>ro ian/o to recover only a porporiionate part of 
the amount due on the mortgage. The principle 
of S. 82, T. P. Act, should be applied to such a 
case and the mortgagee should not by his pur- 
chas be permitted to improve his piosition and 
should be treated in the same manner as stranger 
would be if he happens to purchase the property 
and the value of t e property to be taken into 
account is the value of the property, as it existed 
on the date of the mortgage unafl'ectci by any 
subseciuent increase in the value on account of 
improvements or any subsequent decrease m 
value. The words “ remaini g due in the 
last paragraph of S. 60, T. »•. Act, arc, to some 
extent, misl- ading, and must not be taken too 
literally. i<J42 M. 4i.= (rcj4i) 2 M.L.J. 520. 

Secs. 82 and 100.— Where the pa>’ment of 
■ ertain maintenance allowances are cnargecl 
unon two properties and by their own negligence 
the charge holders allow their remedy to be lost 
as against one of the properties, they could not 
claim as against the other property to recover 
anything mor • than a proportionate share of the 
original maintenance charge. 19® I.C. 3 ^ 7 ” 

1940 O.W.N. 1249=1940 O. 203- , ^ ^ , 

Sec. 83 . — [See also Notes to S. 84.] S. 83 deals 
with the right to deposit in Court and not with 
the right to redeem by pa>'ment direct to the 
mortgagee or the right to bring an action for 
redemption. A purchaser of the mortgaged 
properly from the widow of the mortgagor, w.^osc 
sale is not efTcctiv'C on account of invalid regis- 
tration, although precluded from proving h^ 
purcha.se, may establish his undertaking to p^y ou 
the s ibsisting mortgage by the deed. 13 ?•.,*** 
= 1934 P. 127. S. 83 provides a special privilege 

and in order to -claim its benefit, the mortgagor 
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The Court shall thereupon cause written notice 
T>. u. * , . . mortgagee, and the 

renting a petition (verified 
by law for the verification of 

then due on the mortgage, and his willingness to accept 
full discharge of such amount, and on depositing in the 
deed ^fand all documents in his possession or power 
property], apply for and receive the money, and the 
such other documents] so deposited shall be delivered 
other person as aforesaid. 


of the deposit to be served 
mortgagee may, on pre- 
in manner prescribed 
plaints) stating the amount 
the money so deposited in 
same Court the mortgage- 
relating to the mortgaged 
mortgage-deed -[and all 
to the mortgagor or such 


^[Where the mortgagee is in possession of the mortgaged property, the 
Court shall, before paying to him the amount so deposited, direct him to deliver 
possession thereof to the mortgagor and at the cost of the mortgagor either to re- 
transfer the mortgaged property to the mortgagor or to such third person as the 
mortgagor may direct or to execute and (where the mortgage has been effected 
by a registered instrument) have registered an acknowledgment in writing that 
any right in derogation of the mortgagor’s interest tran.sferred to the mortgagee 
has been extinguished.] 


bEG. REF. 
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* Added by Act XX of 1929. 
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NOTES. 

must come slricrlv within the provisions of that 
section. Thus the deposit has to be made to tJic 
credit of the mortgagee or mort gagees. Su< h 
deposits would be invali I if the mortgagor 
associates with the renl mortgagee, some third 
person who is not entitled to any share in the 
mortgage-money. 50 A. 655 1928 A. 31 1 = 20 
A.L.J. 394. Interest has got to he calcula- 
ted only up to the date of ihe deposit, 
and not till the date, when the notice required 
by the seel Ion might b- served on the mortgagee. 
*937 A.L.J. 757=1937 . 70G. In cases wlu're 

the mortgage-deed pr«»vidcs for a rate of interest 
which is penal and uncnforccal le. the mort- 
gagee would be entitled to a reasonable com- 
pensation, and the amount legally due is only 
what the Court f nds it Co be. 1 am 'unc 
deposited is found to be what the Court thinks 
reasonable, then ilie dcpo.sit is valid and interest 
ceases to run. The mortgagee alway.s acts in 
peril in such cases in declining to receive the 
amount deposited. Ti e mere fart of the with- 
drawal of t c rmount deposited by the mortgagor 
• hen the inoi lgagcc declines to accept it does 
not f)tr se prevent interest from ccasirg to run 
unless the mortgagee shows that the mortgagor 
was either not willing or not able to pay because 
he had utilised tlic moneys for ot rr purposes. 
1939 M. 5 f> 3 =<« 939 ^ * M.L.J. 32.}. A 

deposit after a suit on the mortgage has been 
institutr-d with an insufTicicnt court-fee and befon* 
the plaint • as been rc-prcscnlcd with sufficient 
court-fee is not a good and \-: lid d posit. .jfl 
I..\V. 929=1939 !VI. 20'^. Whore the movlgag • 

nd contains a stipulation that the mortgage 
could be discharged onl\- bcytnid the fruit seaion, 
a deposit \vi ilc toe fruit season is still on is not 
inv lid, when the mortgage is in lieu of intciest, 
.and the mortgagor does not make a conditi n 
of the deposit that the mortcagee is to lake out 
tkc money forthwith in satisfaction of his due^. 


45 C.W.N. 174=19410, 18. A deposit docs not 
cause an extinction of the security as if there has 
been valid satisfaction. Tliat result can follow 
only when the mortgagee applies for and receives 
the money. If, therefore, the deposit made by 
the mortgagor is drawn out by somebody W'ho 
is not entiled to it and is not available to the 
mortgagee when ho applies for its with Irawal 
the deposit docs not extinguish the mortgagee’s 
nrht to enforce the mortgage. 45 C.W.N. 174 
*“ * 94 * Cal, 18. Where the defendants i and 2 
hah allowed the property to stand benami in the 
names of defendants 3 to 7 in the record of rights 
and the mortgagor made the deposit to the credit 
of not only defendants i and 2 but also defendan t.s 
3 7 » the deposit is valid and he is entitled to 

rnesne pro ‘ts from date of deposit. 15 P.L.T. 
^® 9 = *934 622. The dcpo.sit must be un- 

condiUo! al. 14 M. 49; 22 B. 761 ; 29 I.C. 

586. Demand of receipt for moneys • aid and 
Qclivcry of title-deeds to whicfi njf>rttj3'^or would 
be entitled on payment of the debt would not 
make the deposit conditional or invalid. 17 M. 
2G7. See also 4 O.G. 355. Eve 1 if the deposit 
he considered as valid, it cannot be treated as if 
the condition attached to it does not exist. T he 
mortgagee is entitled to accept the money onlv 
^bjcct to the condition. 184 I.C. 225=1940 
P. ifl. Deposit must be made in the Court in 
which suit for redemption can be instituted or 
suit for enforce merit of (he security can be laid 
35 M. 209=10 I.C. 393. See also 4 O.C. 3 7’ 
S. 83 applies not only to a suit on a mortgage 
but also to a suit to enforce a charge, such as 
lor arrears of maintenance. ii O N 1--0 
= *935 O. 93. ■ ■ 

Who can make deposit.— Deposit may be 
made by mortgagor or any person who can insti- 
tute a suit for redemption, as owner of part of 
the mortgaged properties can make the deposit. 

47 iM- 7 ^44 M.L.J. 534. Agreement to sell 
docs not entitle vendee to deposit mortgage 
amount. 1926 M.W.N. 459= M C,- 

fl/irt [6 NLL.T. 365 = 26 i;c. 184 (at any rate if 
the intending purchaser makes the tender con- 
ditional on the delivery to him of the title-deeds) 
Deposit of mortgage amount without decree and 
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deposit under C. P. Code, O. 34 > R- 7 — Distinc- 
tion. See 1926 O. 113=2 O.W^.N. 826. As to 
persons entitled to sue for redemption, see S. 91. 

Joint Mortgagors. — Where two mortgagors 
jointly and severally liable to pay the mortgage 
debt make a deposit xinder S. 83 to save their 
property, there Is no presumption either that 
both the mortgagors paid equally or that one 
paid the whole amount or a portion of it. 1 935 C. 

728. , , 

Tender and Deposit. — In a tender the party 

flecidcs who is to receive the amount* He should 
offer it to the right person. In a deposit the 
Court ought to decide the right person. 40 M. 

80 =31 M.L.J. =^48. See 1926 O. 113 = 2 O.W. 
N. 826. Tender need not always be through 
Court. Interest will cease to run from the time 
of a valid tender which was refused. 38 I.C. 
295=5 L.W. 718 ; 1929 P. 397 - . Formal offer 

or tender is not necessary where it is apparent 
that the mortgagee would have refused it. 41- 

M. L.J. 63i='46 M. 108 = 50 I.A. 41 (P.C.). 

It is necessary that a mortgagor should after 
tender keep the money ready for payment. i P. 
350 1922 O. 17 ; 1926 O. 1 13. See also 1 L.vS . 

5q5 = 25 I.C. 96. Tender before due date is not 
vaiid. See 31 C. 183 ; 26 B. 312 ; 44 A. 185. 
See also 39 I.C. 377- Where the mortgagor 
deposits an amount which is adequate except to 
cover the penalty, the tender is not bad. 28 

N. L.R. 149. A deposit made after institution 

of suit by mortgagee is invalid to reduce previous 
interest or avoid costs. 48 I.C. 693 = 35 M.L.J. 
60^ : 35 M. 209 ; 50 I C. 332 ; 40 444 - 

See also 1^3 I.C. 263=11 O.W.N. i550=i935 

O. 93. Interest will cease only on the actual 
deposit of the full amount due. 29 I.C. 145 

2 L.W. 108. Even a small deficiency of ^ few 
annas due to a bona fide miscalculation make 

the tender bad and will not stop the of 

interest : 30 6 o 7 = 34 270 igai' 

58. = 63 I c. 563- aS’,cn?ltr 

of principal alone without interest . 

4p.'L44 S. 46= ; 33 C ^hic.r wa? al 7 o 

rubs^ru-tw drsl.row 7 d W .he Coun win ^ake 
the tender good. 39 ?79 3 , m 

638=34 M.L.J 

i'-S' ^Even w'hefe the mortgagee has purchased 
a^part of the mortgaged property, the *ieposit 
must be of the whole amount, whe^ propor- 
tionate reduction of the mortgage debt not 

b^n ascertained. 44 M.L.J. 534 = 1^3 533 - 

Deposit of mortgage 

tion— Subsequent withdrawal of 

amount— Decree for redemption 

Liability of mortgagee for N 042 - 49 

M 6oq is the dutv of the' Court and not that 

^ n?o?tgagor to see that due notice of the depos^ 
is served on the mortgagee. 6o I.C^ 4 o 4 * 

4 13^,0 A.L.J. 852 ; 1922 A. 147 . 49 

'^‘27= 1923 M. 1017 ; 4® * E *-261 • 

1926 A- 665. 4/50 83 I.C. 245— *^ ^•^* * 


27 B. 23 ; 44 A. 102. In order to entitle the 
mortgagor to claim mesne profits firom the date 
of deposit, he has to see that a proper guardian 
is appointed for minor mortgagees. 124 I.C. 
191= 1930 A. 609 ; 1938 M. 405* . mortgagor 
should not withdraw the deposit till the heirs of 
the deceased mortgagee are ascertained. 40 M. 
807=31 M.L.J. 548. See also 97 LC. 735=1926 
M. 1087. Acceptance of deposit by the mort- 
gagee must be deemed to be acceptance of the 
amount in full discharge of the mortgage debt. 
25 A. 179 ; 36 C. 840. As to effect of withdrawal 
by mortgagee’s agent, see 36 C. 840=36 I.A. 85 
= 19 M.L.J. 419 (P.C.). Deposit under this 
section though refused by the mortgagee does not 
extinguish the mortgage debt and only inter«t 
ceases. 1926 A. 26; 26 B. 643. As to tnvaltd- 

tender, see 30 I.C. 769 =^ 9*5 M.W.N. 763* ' 
Effect of refusal of Deposit. — Where the 
mortgagee refuses to accept^ the dej^sit, the 
mortgagor mav apply to and withdraw the money 

from Court ; 73 I-D. 1053= *924 F- 4 * J *937 
p. 253= 170 I.C. 99. Mortgagee cannot chanp 
his mind and ask for permission to take out the 
money as the tender is no longer open. 1923 E. 
2=6=73 I.C. 1053. Interest on deposit will ce^e 
to run from the date of deposit even though the 
mortgagor withdraws the amount on refusal ot 
mortgagee to draw the amount. 44 A. * 9 ®— 
20 A.L.J. 7. But see contra i L.W. 595 = 25 I.C. 
06, or when it could not be drawn, because there 
arc disputes between the mortgagee’s heirs. 44 

M.L.J. 362=1923 M. 354 (O ; 56 I.C. 814—19 

OC. 145. See also 36 M.L.J. 497 = *924 M. 

= S 9 ; 46 M.L.J. 74 = *924 M. 453. (^«t see mw 

the proviso added to S. 84). When a deposit h^ 
been made in a redemption suit, after decree, the 
mortgagee must draw the amount, even though 
an appeal from the decree is pending. The 
mortgagee must bear the loss if the money lapses 

to the Government* i«6 C.W.N* 793 — 

830 = 23 M.L.J. 7.38 (P.C.). A mortgagee who 
wrongfully refuses to accept a valid deposit woi^d 
also be liable to account for rents and prohts 

collected bv him. 47 M. 7 ? 2 R. 38:^*925 

R. 13. Bdt 40 C.W.N. 627=1936 C. 200. 

The relationship of mortgagor and mortgagee 
subsists even after deposit till the <l^cree in a suit 
for redemption. 45 A. 592 = 2 1 ^LJ. 54 £- 
See also 31 B. 527 ; 1925 R- *3 ; 4 ° 

162 I.C. 709=1936 C. 200. A mortgagee m 

possession cannot by merely 
the income he has derived from the property, 
refuse the tender made by the mortgagor, on the 
ground that it is a little less than the actual 
amount due, if he had refused to give accounts 
to the mortgagor before he made the tender. 99 

I.C. 630=1927 N- *38 ; 1924 P- 4 >- 

Security.— There is no power under this 
section for the Court to ask for security from any 
party before allowing him to draw the money 
from the Court. 1924 P. 41 = 73 I.C. 1053. 
VVhere the mortgagee under a usufructuary 
mortgage is a member of a joint family consisting 
of himself, his brothers and his nephews, and the 
mortgage-money is money belonging to the 
family,the amount must, if the mortgagee is dead, 
be deposited in the names of the survivors. A 
deposit in the names of the brothers and nephews 
who arc really interested, as also in the of the 

widow of the deceased, is not a good deposu 
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84. When mortgagor or such other person as aforesaid has tendered 

Cessation of interest. dep?sited in Court under section 83, the amount 

remaining due on the mortgage, interest on the principal 
money shall cease from the date of the tender or the case of a deposit, where 
no previous tender of such amount has been madej, as soon as the mortgagor or 
such other person as aforesaid has done all that has to be done by him to enable 
the mortgagee to take such amount out of Court, ^[and the notice required 
by' section 83 has been served on the mortgagee : 


LEG. REF. 

* Inserted and substituted by Act XX of 
1929 - 

NOTES. 

because the surs’ivors of the joint family cannot 
withdraw the money without the permission of 
the widow, though she had no interest in the 
mortgage-monc>’. 20 P.L.T. 167=1939 P. 415- 
Where after the death of one of the mortgagees, 
the mortgagor makes a deposit to the account of 
the sur\’iving mortgagee and the estate of the 
deceased mortgagee exprcs.'ily or by nccQssary 
implication, impleading his^sons and his heirs 
and it is subsequently found tliat one of the sons 
had no right to any part of the mortgage-money, 
interest ceased u> run from the date of the 
deposit. On the other hand, if the deposit was 
made to the account of certain persons named 
and not to the estate of the deceased mortgagee 
in such a way that only the persons named could 
recover the amount deposited, interest would not 
cease to run if some of the persons named were 
not entitled to the money, I.L.R. (1938) A. 
767=1938 A.L.J. 617=1938 A. 423 (F.B.). 

Where a subsequent mortgagee retains a part of 
the consideration to discharge a prior mortgage 
and deposits that amount in Court to the credit 
of the prior mortgagee, that amount does not 
become the property of the prior mortgagee 
unlcss he complies with the terms of the section 
and states his willingness to accept it in full 
discharge of his dues. If he docs not do so. the 
subsequent mortgagee is at liberty to withdraw 
the money but is not entitled to interest on that 
amount from the prior mortgagee. 42 C-W.N. 

1 177. 

Sec. 84 . — fi'ee notes under S, O3 also.] The 
amendment of S. 84 has no retrospective effect. 

I.L.R. ( 1940) A. 79 = *939 1099= 1940 .\. 

65. As to what is ** all that the mort^a^or who 
deposiLx the amount into Court or tenders it to the 
morteasee has to do, see 35 44 » 27 B- 23 » 4^ 

M.L.Jf. 74: 44 • 30 I. C. 709. Interest 

ceases from the date of deposit, and not from the 
date of receipt of notice by mortgagee. 1923 A. 
■24. See also 30 M.L.J. 607 ; 70 I.C. 811 ; 50 

M.L.J. 4G8. [The amendment effected by Act 
XX of 1929 now provide that interest wonhl 
cease onlv on the service of notice. J 
The mortg.ngor must .ilso s<-e that a guardian 
of a minor mortgagee is appointed. 44 A. 102 
r= 1922 .A. 147 ; 7 ' I f'- 276-^45 A. 273 ; 1925 
M. 1017; 27 B. 23. See nlco 124 I.C. 191 = I93<» A. 
609= 1930 A.L.J. 120. 'I'hc provisions of.S. 84 
apply, by analogy, to usufructuary mortgages, 
and a mortgagor on making a deposit of sunirient 
money due on the mortgage is entitled to recover 
profits and, simply because the decree for redemp- 
tion was passed later on, he cannot be treated 
trespasser during the dates between the 


deposit of mortgage-money and of the redemp- 
tion. 1 13 I.C. 23=1928 A. 156. Cf. 124 I.C. 
191 = 1930 A. 609 under S. 83. As to accoun- 
tability, 1924 N. 285. .As to persons entitled 
to sue for redemption, see S. 91. 

Tender. — Tender must be of the whole amount 
due on date of tender. 25 Bom.L.R. 839=1924 B- 
264. A mortgagee decree-holder is not bound 
to accept a part-payment of the amount under 
the decree, and interest does not cease to run by 
reason of deposit of such amount in Court. 34 
P.L.R. 853-= 1933 L. 685. Where by a mortgage 
deed of 10—9 — 1926, the mortgagors covenanted 
to repay all principal and interest payable under 
the deed “ by the loth September, 1928,*’ it 
must be taken to mean that it shall be payable 
on or before the loth September, 1928, and 
therefore a tender of the amount, in June, 
1927, of the principal and interest then due, 
is a \ alid tender. I. L. R. (1941) M. 767 = 
1941 M. 484 =(i94i) i M.L.J. 788 (F.B.). 
A subsequent transferee wanted the mortgagee 
to accept the sum of Rs, 1,000 either in full satis- 
faction of the amount due on tlie mortgage or to 
release the properly sold to him out of the 
mortgaged property. The transferee had no 
right to demand either condition and such a 
conditional tender would not amount to a valid 
lender. 130 I.C. 817=1931 N. 91. Where the 
mortgagee refuses to accept a tender not because 
the amount offered is short but because he main- 
tains titat the time for paymcixt has not yet 
arrived, he must be deemed to have waived the 
objection as to the corrcctnes.s of the amount, and 
cannot later on object on that ground. I.L.R. 
(1941) M. 767-^1941 M. 484 = (i94i) i M.L.J. 
788 (F.B.). Offer to give cheque or cash by 
cashing it, when valid tender. 52 M. 322 = 56 
M.I...J. 235. Mortgagor need not always keep 
money for payment even after a wrongful 
refusal of a valid tender. 33 M. too (see now 
proviso to first para., lelating to deposits). An 
offer without production of money is not a good tender 
55 I.C. 991 = 18 A.L.J. 4.^0' ; 36 A. 139 = 22 I.C’. 
b 59 ; 45 I t^I- ; 42 ,A. 420 ; 22 B. 440. See 
also 4 L. .joG = 1923 L. 632. But see 1930 R. 255 
holding that where on the mortgagor asking the 
mortgagee to accept the money and the latter 
refuses to accept it, there is a valid tender 
although money would not be actually offered. 

33 I-C. 735 - In a suit upon the mortgage 
if iIk- mortgagor desires to plead that interest had 
ceased to run, because of a previous tender that 
plea must be accompanied by payment into Court 
but, in a suit for the recovery of inlercst only 
the payment of interest into Court would not 
raise the inference of readiness to pay the whole 
amount due on the mortgage, nor would the 
failure to pay this amount into Court raise the 
contrary inference that the mortgagor was not 
prepared to pay. 1934 R. 3 , 6 . Tender to be 
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Provided that, where the mortgagor has deposited such amount, without 
having made a previous tender thereof and has subsequently withdrawn the same 
or any part thereof, interest on the principal money shall be payable from the 
date of such withdrawal.] 

Nothing in this section or in section 83 shall be deemed to deprive the 
mortgagee of his right to interest when there exists a contract that he shall be 
entitled to reasonable notice before payment or tender of the mortgage-money 
i[and such notice has not been given before the making of the tender or deposit, 
as the case may be.] 

Suits for Foreclosure^ Sale or Redemption, 

85. [Parties to suits for foreclosure, sale and redemption.] Repealed by the 
Code of Civil Procedure (^Act V of 1908), S. 156, and Sch. V. 

Foreclosure and Sale. 

[86 to 90.] Repealed by the Code of Civil Procedure {Act V of 1908), S. 156 and 
Sch. V. 

Redemhtion. 

A 

-[91. Besides the mortgagor, any of the following 
Persons who may sue for persons may redeem, or institute a suit for redemption 
redemption. mortgaged properly, namely r — 



IXG. REF. 

» Added by .'Vet XX of 1929 . 

® Substituted by Act XX of 1929 - 

NOTES. 

valid must be made to the rightful person. 32 
B «\ 2 X. Not only readiness and willingness to 
pky must he shown, but ‘also present ability to 
pay immed ately must appear. 45 EC- 

86 ",. Money must be kept 
ready for immedialc payment 

williJis '^e money^immcdia.ely 

-\’t''the'^S'sposal of the mortgagee, provided that 
it can be found whenever the mortgagee sees fit 
lo dema^dT .034^.3.6. A mortgagor m a 

'"“'ir^ren".ird"r^'«nTp«its"frm!;1htror.: 

possession ^j^f.^hejatter Refuses m accept 

'^'^crlfe? Bu/if the mortga'^.or after keeping 
Fhe money in deposit for some time, subsequently 
!wthd?rws the deposit from Court and does no 
iVsn oroduce it during the hearing of the suit 
of appeal, an inference against his willingness 

‘me^nr d^r^f 

Dispmes between claimants to mortga- 
title— Interest, when ceases to run. I-E-R- <J940) 

than the amount due is not invalid. 29 C.L. J. 2 ^ 0 ^ 
A oerson denying lender cannot question its 

^g“fe‘;i'"ahL,me.T'Su’;ing^i P-po's^ed pa^m 
^?„"d"e°r‘ .^nd ’jftS'^ttJor.raf Lney 

nflrtgagor’s tender— Mortgagee is not entitled 


to interest subsequently accruing. 1929 P. 397- 
To constitute vatid tender^ actual readiness and 
willingness to pay is essential — Mere telegram 
expressing willingness to pay is not tender , but 
if followed by actual offer constitutes valid tender. 
1929 P. 397. See also 1923 P.G. 26. Offer of part 
payment is not a sufficient tender. 45 I.G. 175. 
See also 192a N. 174. An assertion of an absolute 
title by mortgagee coupled with a statement of the 
amount due — Effect of tender. 4 L. 406=1923 L. 
632 ; 45 I.C. 437 — 34 M.L.J. 488. Tender of 
mortgage amount — Right of purchaser of equity of 
redemption after tender. 52 M. 322 = 56 M.L.J. 
255. Subsequent mortgagee seeking to redeem 
prior mortgagee can take advantage of a 
tender of mortgage-money made under S_. 84 
to the first mortgagee and so would not be liable 
to pay interest from the date of such tender. 1930 

R. 255. A tender before due date is of no effect. 

39 I.C. 377. A tender is not rendered invalid 
'because a receipt for the amount is asked for ; 
34 C. 305 ; or that it was by way of a cheque, 
if the objection of the mortgagee was not as to the 
Form of payment : 56 M. 255= *929 M. 230. 

See also 34 C. 305. In a deposit interest accruing 
due for the day of deposit should also be included. 
34 I.G. 825 = 30 M.L.J. 607. 

Sec. 91 . — The amendment is not retrospec- 
tive. [39 A. 536 = 41 I.C. 190; 1923 N. 311 ; 
43 M. 696 are not now good Jaw.] As to appli- 
cability of section to charge, see 1933 A. 934. 

Secs. 91 , 92,95 and lOl : Scope of. — The 
entire law regarding the rights of subrogation 
is now contained in Ss. 91 and 92 and also in 
Ss. 95 and loi, T. P. .Act, as amended by Act XX 
of 1929. A reference to S. 59-A which, whether 
it is to be regarded as defining “ mortgagor ** in 

S. 92 or not, has to be borne in mind in construing 

this group of sections. I.L.R. (1938) N. 206= 
1937 N. 372 (F.B.). A puisne mort- 

gagee, who has been unsuccessful in a suit 
for possession and who fails to enforce 
his mortgage by foreclosure or sale within the 
prescribed period, is not a person who has any 


« 
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(a) any pei-son (other than tlie mortgagee of the interest sought to be re- 
deemed) who has any interest in, or charge upon, the property' mortgaged or in 
or upon the right to redeem the same ; 

{h) any surety tor ilie payment of the mortgage-debt or any part thereof ; 
or 


(r) any creditor of the mortgagor who lias in a suit for the administration 
of his estate obtained a decree for sale of the mortgaged property.] 


NOri:s. 

subsisting interest in or cliarge upon the mortgaged 
properly and is nt>t entitled to sue for redemption 
under S. 91, although his right as a mortgagee 
cannot be said to have been extinguished. 153 
I.C. 808= i9?5 O. 139. The interest can accrue 
cither by succession, conveyance or contract. 
1932 605=1932 (>43. If one of the 

coparceners, who is not a manager, mortgages 
coparcenary properly, the mortgage is binding so 
far as the moi tgagor’s joint share in the property 
is concerned, but does not bind the other co- 
parceners, who arc not, therefore, entitled to 
redeem the mortgage. 122 1.0. (599=1930 N*. 
173. So also on<- tenant possesses no interest in 
the share of another in ilic common properly. 
1930 N. 173 - 

PERSONS lNTEUl.srt:rj l.S RKUK.MI'IION. 1 liC 

smallest inleiest in the equity of redemption will 
suffice to entitle a person to redeem ; and it 
cannot be said that he is entitled to redeem only 
tliat pan of the property in which he is interested 
and not the rest. 53 13 . 353— 1929 B. 139. See 
also 52 M. 322 -=5(5 .Nf.L.J. 255=1929 M. 230 ; 
O2 I.C. 943 * 1925 35 » (O : 67 I.C. 737='22 

C.W.N. 128 ; 44 I.C. 77 ; 84 I.C. 293= 1925 P. 
57 ; 48 C. 22 ; 22 M. 209 ; 22 C.\V.N'. 800 — 48 
l.G. 6G9 ; 1924 O. 40 ; 39 719=15 .A.L.J. 

791=42 I.C. 879 ; 39 i 47 --r .7 I-^-- 535 

(P.G.) ; 92 I.C. 261 1925 L. 851. One of seve- 

cal mortgagors is entitled to redeem tlie entire 
mortgage. 8 P.L.T. 81=97 I 3 ^ 6— *927 r*- 
One of two urnlnns of a temple can redeem 
a knnom of the temple property without eon.sulting 
the other uralnu. 12 L..\V. 425 -Gi I.C. 510^- 
1920 G4G. .'\s to redemption by co- 

triislee, see iG I.C. .J.35. -\s to redemption by a 

zemindar's successor s-in-interest, see 1931 -\.C..J’. 91.^. 
.\ daughter's daughttr should show llial she has a 
preferential right of sueee.ssiun to redet'm the 
mortgage t>vcr that of any ollu'i* collaterals. 

1923 1.. 222. .\ daughter-in-law merely entitled 

to a right of inaimennnee has not suflieieiil 
interest to entitle her to redeem. 20 O.C’. 37 - 
I I.C- 690. A legatee who is to take the estate 
after the death of tlx* te.slaior and his wife can also 
redeem. 112 I C. 248—19211 X. 27 : also a 
donee 0/ the rf/uin of re-l'inf/tiaa, <• Luck. 5G4 1927 

O. 199. A.- also 40 C W.X. <174. mortgagor 

or hiVheir in posscs-.ion has a preferential nghl 
to reciceni o\er other loinl owners of the estate. 
5G P.L.K. 191G -30 i.C. 389. A landlord tan 
redeem a murtgiige cffcetetl by his permaneni 
tenant who died wiih€»ut leasing any heirs. 57 

B. 194 35 Bom.L.R. Co 1933 B. 97. See aho 

1932 A.I-..J. 474. A fi', .on in joint /lossession oj 
occup-inry holding < an al.so redeem 7.J. I. Cl 755 

1924 A. 147. Recognition of occupancy rights 
by landlord only docs not gi\-c a person the right 
ol' redeeming. 1925 A. 15 See aLo 19 NI. 151. 
A person »n whose favour there is an agreement 
lo seh is nor entitled to redeem. 92 I.C. 715 = 


1926 M. 597. A prior mortgagee, who is also the 

purchaser of the equity ol' redemption, can 
redeem tlie puisne mortgagee. 14 L. W. 355 — 69 
I.C. 942. Se. also 29 I.C. 794 (A.) ; 47 A. 751 ; 
86 I.C. 193— 1925 C. 59; 1938 O. 10=1937 

0 . \V.X I 1 18- A purchaser of the equity of redemption 

not impleaded in a suit on the mortgage may 
redeem. 1927 P. 25 -*95 I.C. 386. A mere 
volunteer cannot take tlie benefit of payment for 
another. 1928 M. 541. As regards the pur- 
cha.scr of the mortgaged propcity, see 39 A. 536 
= 41 I.C. 190. See also 13 I.C. 299; 1931 A. 

238. compromise by some of the mortgagors 
will not bar the others who were not parties to it 
from redeeming the property. 5 P.L.J. 6.pi. = 58 

1. C. 129. A mortgagor who has .sold his equity 
of redemption but wlio has reserved a part of the 
consideration with the vendee can redeem. 1925 
M. 778 = 48 M-L.J. 213. The puisne mortgagee 
can redeem. The prior mortgagee cannot 
impugn it as invalid ; only the mortgagor can 
impugn it. 22 I.C. 907. See also loi I.C. 324 = 

1927 h. 81. A sub-mortgagee may redeem a 

prior mortgage. 27 .\. 472 ; 20 M. 35 ; 1913 

\I.\\.X. 9 ^ 3 * See also 54 C. 424 ; 8 B. 168 ; 22 
I.C. 907 » I.L.R. (1940) I'Lar. 447* -\s to prior 

mortgagee claiming to redeem a puisne mort- 
gagee in possession, see 1923 N. 24. Where a 
Hindu widow svirrendcrs her property to the 
next reversioner on condition of lier receiving a 
fi.xcd annual maintenance, tlic reversioner can sue 
to n deem a mortgage of that property created by 
her. 176 P .W.R. 1918^^30 I.C. 868. A present 
light to possession is not essential. Even a rever- 
.sioncr can redeem a mortgage. 1 12 I C '>48 = 
1929 N. 27. But see 35 M. 426 = 22 M.L.j.~364 ; 
123 I.C. 211 = 1930 O. 294. See also 1925 O. 
311. An assignee of the mortgagor's interest after 
passing of the preliminary decree cannot redeem 
the mortgage. 33 I.C. 48G - 12 N.L.R. 50. But 
see 26 C. y6o. holder of znripeshgi lease of 
rnoitgaged property. 162 I.C 225=1936 O.W. 

399 - *937 *46- -V permanent lessee of the 

mortgagor (29 A. 679 ; 47 I.C. 99^*4 N.L.R, 
117^ ' icisee Jbf a isrut of years can redeem* 
1926 N. .jqG; 50 I C. 5M; 23 N. L. r! 
128; 29 X.L.R. 77 - 144 I.C. 521 = 1933 N 44. . 

but not a mere tenant : 1925 O. 270 ; nor a pc^n 
who IS a holder ol a mere raiyati interest : 5 C.W 
^ • ^3 y {*tif chaser of a portion of oxortgagor'* s interest 
in Couil-auctioii : 7 M. 423 j or purchaser pen- 

dente lUe can redeem. 126 C. 960. But see 33 l.G. 

49G - w 50. A pci*son who lias no present 

or existing interest cannot redeem. 30 A. 

497 * 3 ^ 4‘^G. a surety oi the principal debtor 

can redeem. 21 W.R. 347. A mortgagee can 
question the right of a person seeking to redeem 
whether his co-mortgagors acquiesce in his claim’ 
V‘, 34 M- 406=20 M. L. f. 951. 

llic right accrued to an attaching creditor 
under b. 91 (/) of the Act of 1882 is not destroyed 
by the amending Act of 1929. I.L.R. (1936) 
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^[ 02 . Any of the persons referred to in section 91 (other than the mort- 
gagor) and any co-mortgagor shall, on redeeming 
Subrogation. property subject to the mortgage, have, so far as regards 

redemption, foreclosure or sale of such property, the same rights as the mort- 
gagee whose mortgage he redeems may have against the mortgagor or any other 

mortgagee. . , • j 

The right conferred by this section is called the right of subrogation, and 
a person acquiring the same is said to be subrogated to the rights of the mort- 
gagee whose mortgage he redeems. 

A person who has advanced to a mortgagor money with which the nmrt- 
gao-e has been redeemed shall be subrogated to the rights of the mortgagee whose 
mortgage has been redeemed, if the mortgagor has by a registered instrument 

agreed that such persons shall be so subrogated. 

Nothing in this section shall be deemed to confer a right of subrogation 
on any person unless the mortgage in respect of which the right is claimed has 

been redeemed in full.] 


LEG. REF. 

' Inserted by Act XX of 1939- 

NOTES. 

N. 127=1936 N. =09=1937 N- 400; ‘936 A. 

*;i2. He has no right to redeem under the 
amended section, cl. ( f) of the 

omitted in it. 43 M., 696^=39 45 ® > 64 

I.C. 525=13 Bur.L.T. 221 ; 15 I 334 ’ ^ 9^6 
‘NT ♦ 0*7 Ml J.18 : N. 31 1 J 89 444 » 

^9=5 M." sJr*- iZ’uo 8|i = .930 M 801 = 

5S M.L.J. 634 (F. B.); 58 C. 598. As to 

whether attaching =«ditor .s a necessary par^y 
to mortgage suit, rrr 1936 AX.J. 708 93 

^‘secs .91 and 92 — A Pefson holding an invalid 
-fe^ le-m 

^^etn^fdceP^r^7lfc m^ey adva^ncld hy 

S'e €^^^92 tS's ^'<?ction takes the place of rc- 
A and 75 and is retrospective. 1932 

627 i i932 A. 489 (F-B.) ; 59 M. 359=70 

T i^fF B ) ; 160 I.C. 933=1936 P. 60; 

LR 1309=1938 B. 115 ; *937 A. 588 ; 
yBom L.R. 4*5^ ^*^.^75 ; 

t°38 B.- 5|8 = £BomX R. 

p"" 385 ;®40 feo.^^.R; 5 V 7 -’ 

Hit ^^ 386 ® ’ autstionVft open in 67 I.A 82 = 

1 L-R- <'940) . ^ 446 . 

,940 P- C. 3 » ^‘^4^ J ^ 6^5^ 

See contra 14 R- 494 Q. W. N. 

62!*^ Act XX of ?929 did not clothe persons who 
tnder the llw obtained only a charge 

with the rights of a mortgagee. 30 
1934 N. . 97 - Before the Slumb- 

force an intention to keep alive^a p^^ ^^ended 

la^wT.as been changed -d -w ^^ere 

rd-vat^cc-d itoTey tr a’ ^rf gg^ney with 
which the mortgage has hecn redee , 

2 ^33 0 .w 7 n."| 2 " 2 °- ¥h^o principles Underlying 


S. 92 ought to be taken as a guide for determining 
when there is a conflict of authority, what equit- 
able rules with reference to subrogation should be 
adopted in cases arising prior to the amendment. 
39 Bom.L.R. 1309= *938 B. 1 15. Where there are 
three successive mortgages, two simple, and a 
third usufructuary,in favour of the first mortgagee 
himself and a purchaser of the equity of redemp- 
tion of such a mortgagor pays off the amount ot 
the decree obtained by the second mortgagee, 
he is not entitled to claifn to be subrogated to 

the rights of such mortgagee under S. 92. S. 92 
uses language which appears to postulate an 
existing mortgage and not a mortgage which has 
merged in a decree. I.L.R. (* 939 ) A. 185“ *939 

A.L.J. 228= 1939 A. 190. .^4. . . . r 

Scope and application. — The doctrine ot 

subrogation is an equitable doctrine founded on 
principles of natural justice, by no means con- 
fined to S. 02. 9 O. W.N. 387. See also 41 C. W. 
jq .-2=1937 C. 194. The section does not 
cover the case of a mortgagee paying up his own 
earlier mortgage but the doctrine is wide enough 
to govern such a case. i 937 C- * 94 - 9 * 

contains a principle of equity, applicable to N. W. 
F. Province. 183 I.C. 833= 1939 Pesh. 34 * Section 
applies in the case of a co-mortgagor who r^eems 
property subject to the mortgage. 1 78 EL- 974 
= 40 Bom.L.R. 1001 = 1938 B. 508. The pnn- 
ciple is that he who removes another s burden 
steps into the shoes of the person whose nghts 
constitute the burden. 28 N.L.R. 247. Bveo 
if eeneral principles of subrogation are apf^icable 
in^the Punjab, the principle is now em^died m 
S. 02 and must be applied on the lines indicted 

there 42 P.L.R. 812=194* b. 53. S. 92, T. P. 
Act applies only when some one other than the 
mortEagor has in fact redeemed the property. 
1037 C. 336. The “mortgagor” m S. 92,^ 
amended is not limited to person who effected the 
mortgage but includes those deriving utle Irtra 
him by transfer of his equity. I.L.R. (1938) N. 
206 = 20 N.L.J. 253=1937^.372 (F.B.). The 
doctrine of subrogation has no application when 
a person simply performs his own obligation, 
and pays off a charge which he has undertaken 

to satisfy. I lo I.C. 44 * = *928 N. 230. 

43 C. 69 = 20 G.W.N. 601 ; II O.W.N. iM- 
?934 O. 129 ; 1918 M.W.N. 25*=^bG. 733 ^ 
43 M.L.J. 693=1924 *<^3 ; *930 A.L.J. 122a 
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= 1931 A. 76. It proceeds upon principles of 
equity and cannot be availed of by a person who 
has not performed his own obligation. 146 I.C. 
679= 1933 L. 810. See also 155 I.C. 905=1935 O. 
622, Sale of property subject to two mortgages 
— Bulk of purchase-money left with vendee to 
pay off mortgages — Payment of prior mortgagee 
by vendee cannot be used as shield against claim 
of second mortgagee. {Ibid.) A purchaser from 
such purchaser with notice of the covenant cannot 
also claim any right of subrogation. 2933 715 

= 65 M.L.J. 390. In order to support a claim of 
subrogation under this section, there should be a 
registered instrument to that effect. 134 I.C. 
1093 = 8 O.W.N. 1105. Where full payment of 
the decretal debt due to the prior mortgagee has 
not been made by the puisne mortgagee, the 
question of subrogation and the latter stepping 
in the shoes of the former cannot arise. 1 10 I.C. 
441 = 1928 N. 230. See also 27 L.W. 544= igaS M. 
713 (F. B.) ; 43 G. 69 ; 79 I. C. 766= 1924 R- 
204; 1926 P. 23; 43 M.L.J. 284=95 I.C. 689; 
35 M. 183 = 22 M.L.J. 12 ; 36 G. 193 ; 38 A. 
502; 1926 N. 21 ; 29 I.C. 583 (M.); 29 I.C. 51 i 
(M.); 55 I.C. 658 (M.) ; 38 M. 548 = 28 M.L.J. 
484; 1930 N. r66; 8 P.36o= 1929 P. 325. {See now 
last para. ofS. 92.) A right of subrogation cannot 
be claimed unless the prior mortgage has been 
redeemed in full. It does not mean that the 
redemption must be effected entirely by the 
person claiming subrogation. 18 P. 342—2 939 
P.W.N. 8=1939 I’. 375 J 2937 A. 588=1937 
A.L.J. 659=1. L.R. (1937) A. 880. A person who 
claims to be subrogated to the rights of a mort- 
gagee must pay the entire amount of the incumb- 
rance in question. Whether the right be claimed 
under the statute or under the pre-existing law. 
67 I.A. 82 = 1. L.R. (1940) I Cal. 291 = .^4 C. W.N. 
261 = 1940 P. C. 38=(i94o) I M. L. J. 
446 (P.C.). If the mortgage has been 

paid off by two persons neither of whom 
would have been able to pay it off without 
the help of the other, there is no principle on 
which one of them should be granted and the 
other denied the right of subrogation. Both of 
them would be entitled to the right of subrogation. 

I.L.R. (1941) M. 924=1912 j63 = (i9.ji) i 

M.L.J. 519. See also 42 C.W.N. iioG. A 
person who advances money on a subsequent 
mortgage for the discharge of a decree, obtained 
by a prior mortgagee is also entitled to priority 
over an intermediate mortgagee, to the extent 
of the amount paid for satisfying the prior 
mortgagee’s decree. 97 LC. 594—2927 28. 

See also 42 M.L.J. i 5 " 4 ® 1 -A. 465 (P. C..). 
see 40 A. 407 ; 45 I.A. 130 ; A. 456 = 51 I.C. 
155; 41 M.L.J. 399 (4> 3 & 420) ; 24 .\.L.J. 570 ; 

58 I.C. 813 = 39 M.L.J. 445; 26 M.L.J. 94 = 2t 
I.C. 971; 1933 M. 715 = 65 M.L.J. 390. Where 
a subsequent mortgagee after a preliminarv* 
decree in the suit by the first mortgagee, pays oft* 
the decretal amount, he is entitled to be substi- 
tuted for the first mortgagee as a plaintiff. As 
the Court has to pass a final decree, it is clear 
that the Court is not Junctus ojficio when the pay- 
ment is made and accepted. 146 I. C. 514=29 
N.L.R. 183=1933 N. 163. All that is necessary is 
that the mortgage in respect of which the right 
i.s claimed should have been redeemed in full- 
It is not necessary that the entire amount due on 

cc 


the basis of the mortgage should be paid if the 
mortgagee agrees to let the mortgage be re- 
deemed on payment of a smaller amount. 158 
I.C. 643=1935 A.L.J. 1129. Every subsequent 
mortgagee who pays off the previous mortgagee 
succeeds to the entire rights possessed by his 
prcdcce.ssors in interest and if those rights include 
a right of priority, he will be clothed with that 
right too. 190 I C. 599=1940 L. 269. Where 
a descendant of a mortgagor is liable at least for 
a portion of the debt due on that mortgage, and 
liis mother has executed a mortgage as hi.'? guar- 
dian, during his minority to pay off the entire 
mortgage-debt, the subsequent mortgagee’s right 
of subrogation is not affected in a prejudicial 
manner. 171 I.C. 423= 1937 O.L.R. 551 = 1937 
O.W.N. 1107. Subsequent mortgagee — Money 
retained for paying off prior mortgage — Excess, if 
any, to be paid by mortgagor — Excess paid by 
mortgagee — Priority. 9 O.W.N. 253. A puisne 
mortgagee who pays off a prior mortgage as part 
of the consideration for the puisne mortgage gets 
no right of subrogation by his payment, because 
he is using the mortgagor’s money and not his 
own in so paying off the prior mortgage. 44 Bom. 
L.R. 20. See also 4.4 Bom. L.R. 415. A subse- 
quent mortgagee who redeems a prior mortgage 
with money left with him for that purpose by the 
mortgagor is subrogated to the rights of the prior 
mortgagee under S. 92, though the mortgagor has 
not by a registered agreement agreed that he shall 
be so .subrogated. 194a O.W.N. 165=1942 O. 
260 (F.B.). W'hcre a person liimself redeems a 
mortgage, that is to say, pays the mortgage- 
money out of his own pocket and not merely dis- 
charges a contractual liability to make the 
payment, he is entitled to the right ofsubrogation 
under the first paragraph of S. 92, if he is one of 
the persons, other thait the mortgagor, enume- 
rated in S. 91. But where such person does not 
liimself redeem the mortgage, that is to .'^ay, docs 
not himself pay the money <>iit of his own pocket 
in excess of his contractual liability but advances 
money to a mortgagor and the money is utilized 
for payment of a prior mortgage, whether tlic 
money is actually paid through the hands of the 
mortgagor or is left for such payment in the 
hand.s ol* the person advancing the money 
and it is then paid to the prior mortgagee tlirough 
Uie hands of that person, the latter accjuircs the 
right of subrogation under the third paragraph 
of S. 92, only if the mortgagor has by a registered 
instrument agreeing that lie be subrogated. 44 
Bom. L.R. 415. See aho 1940 A.L.J. 234=1940 
A. 237. The doctrine has been applied for 
the benefit of a party making the p.iyment in 
suitable cases and cannot be applied to the dis- 
advantage of that party. 50 A. 569= 1928 .\. 241. 
Purchaser under sale-deed — Discharge of vendee’s 

liabilities — Sale void Ibr want of title in vendor 

\’cndcc’s right to subrogation. 12 Mys.L. J. 288 
= 39 Mys H.C.R. 374 *_ A person who has paid 
oft* amount of a maintenance charge decree 
becomes subrogated to the decree-holder’s rights 
30 N.L.R. 148= 148 I.C. 815= 1934 N. 8.J. But 
the charge wliich is created by the decree for rent 
obtained by the landlord is a right to which the 
landlord alone is entitled, and there is no right of 
subrogation in the person advancing money to 
the mortgagor to pay off the rents. 1934 P. 70. 
The circumstances under which rights arc 
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claimed on the ground of subrogation must be 
such as to leave no doubt as to the intention of Ute 
parties and also as to the possibility of an assign- 
ment if contemplated. 27 L.W. 544=1928 M. 
713 (F.B.). It is open to the mortgagee to 
abandon his lien under the mortgage and bring 
a simple suit for the recovery of the money. The 
puisne mortgagee will be entitled to reimbui'se- 
ment under S. 69 of the Contract Act. 54 C. 424 
^loi I.C. 130=1927 C. 393. As to mortgagee 
himself taking renewal of previous liabilities 
claiming subrogation, see 6 O.W.N. 718. Subse- 
quent mortgagee paying off prior mortgagee has 
priority over intermediate mortgagee. 27 A.L.J. 
750=1929 A. 621. See also 54 C. 424=1927 C. 
393 ; *930 A.L.J. 890=1930 A. 561 ; >933 

163 ; 1933 N. 155“ >44 9 ® 9 ' Where a 

purchaser of a portion of the equity of redemption 
retains at the time of his purchase a part of the 
price and expressly agrees to discharge the prior 
mortgage debts out of the same, he is not entitled 
to subrogation by paying off those debts as he 
simply discharges his obligation under an express 
(ontiact. 62 C. 677. .Srr alto 1939 N.L.J. 369= 
>939 N. 215. As to the rights of the second 
mortgagee who purchases at a sale held in pur- 
suance of a decree passed in a suit on a prior mort- 
gage, iee 35 C.W.N. 877. An officious or volun- 
tary payment carries with it no right ol reimbur^- 
ment or of subrogation. 192 I.C. 712=1941 O. 
VV.N. 204^-1941 O. 226. Section does not 
embrace strangers who pay off part of 
gage decree. 27 L.W. 544- Sec also 22 M.L.J. 
064.= 15 I.C. 206 ; 1927 M. 204 = 52 M.L.J. 33 ; 

32 A. 25 ; 3^ 426 (432-434) ^ 3 > 

1929 M. 860; 1929 R. 298 ; 2 fa 

1:0: 253; 54 M. 708-1931 M. 592 But where 

a stranger pays up the prior mortgage with 

the consent ol the pubne mortgagee he is ent tied 

to subrogation ajicl priority. 4-1 ^ lo*? 

M. 720.^ also 12 I.C. 803 = 4 

Where a person bona fide thinking he 

of a deceased person spends money 

estate from debts, he is entitled to 42 LC 

,0— m I C. 55fa = 8 A.L.J. 663 ; 37 

he has acquired a title to the property by adverse 

Ussession^by remaining in J 

vears .io L.W. 300. See also 45 L.U . 300- 
45 ‘ *937 M.W.N. 582. As to whether 

a purchaser under a sale 

may claim subrogation m respect of a 2™°} 
Pushed by him, v.r 1938 N. 207= (> 938 ) 

M i8\ The section does not appl> to a case 
where a purchaser troin die widow having no 

quently sold ^ a third pe«on by^the 

Ufa pmp?w from the widow holding a lifc-estatc 

^ mortgage out of the considemUon 

lor the purchase and on ihe death should 

ihc reversioner sues for possession, credit should 

be s'lcn to tire .nortgage ainoont paid b> the 


purchaser. If the reversioner docs not impute 
bad faith on the part of the purchaser, he is not 
bound to allege or prove good faith. 1934P. 681. 
An alienee from' manager of joint Hindu family 
can be subrogated to the rights of the previou-s 
mortgagee whom he has paid, though tne legal 
necessity in his favour has not been established. 
8 O.W.N. 222=1931 O. 144 ( 2 )- Where the 
defendant executed an equitable mortgage in the 
plaintiff’s favour authorising the latter to pay off 
an earlier mortgage on the plaintiff paying off the 
prior mortgage is entitled to subrogation. 107 
I.C. 417 (2)= 1927 M. 1 180 (2). See also 193* N. 

138. Properties subject to two mortgages were 
sold by the mortgagor. The purchaser subse- 
quently paid the first mortgage, got an assignment 
of it in favour of a third party, and then sold the 
property and part of the consideration was ap^ied 
towards the discharge of the first mortgage, fields 
the second vendee was subrogated to the rights 01 
the first mortgagee and his right was upheld, in a 
suit by the second mortgagee and the purchaser 
in execution sale could not question vendee s 
rights. 5 L.W. 360=38 I.C. 7 > 5 - -Se/ 

P.L.R. 139= 1940 L. 201. Mortgagee of undivided 
share redeeming prior mortgage — 

Subrogation and contribution. See 9 P.L.T. 313. 
Sale under prior mortgage decree — Surplus sale 
proceeds go not to owner or transferee of h^rignu 
but to puisne mortgagee. 1928 N. 34. On this 
section, see also 52 M.L.J. 532 ; 104 I.C. 358-- 

1927 N. 343 ; >03 EC. 703“ 1927 P-379 5. 25 A. 

L.J. 20= 3 > C.W.N. 538 (P.C.). Meaning ofi 
“ To redeem u}> ; to foreclose down. 10 I.C. 740 
=*i3Bom.L.R. 162. See abo go I.C. 410. for 
differeiue between equitable and statutory subrogation, 
sec 20 I.C. 458-18 O.C. 148. See abo 1925 M. 
80 = 47 M.L.J. 316 : 11 O.W.N. 619.= >934 O. 

213. Legal and conventional subrogation, diffid- 
ence between. 31 N.L.R. (Supp.) 169=161 1 . 0 - 
=51 1936 N. 32. The law relating to legal sub- 

roeation is now contained in para, i of S. 92, and 
the law relating to conventional subrogation in 
para. 3. S. 92 as it stands after the amendment ol 
IQ2Q does not recognise any doctrine of agency. 
1936 N. 32. .So, where a purch^er 
caged properties as part of consideration m* 
sale pays of! iind thus redeems a prior mortgage, 
he is entitled to be .subrogated to the rights of the 
prior mortgagee under para. i <?> ^.92, ^ ^ 

one of the persons referred to in S. 9 - is 

entitled Io set up tlie prior mortgage as a shield 
against iJic subsequent mortgagee, although there 
is no registered agreement that he should be so 
subrogated. 1938 -N- 32. [See 1936 A.L.J. 

281 =1938 .-N.. 336. Case of subsequent mortgagee 
redeeming earlier mortgage.] Where a person 
buys property in good faith and discharges a 
mortgage binding on that properly, he becomes 
an equitable assignee of the mortgage if it subse- 
quently turns out that the vendor had no right 

to convey. 37 M.L.J. 1 13 ^ 5 > I 57 - 
7 O.W.N. 610=1930 O. 397. Where a person 
alleging that he is the real purchaser m a Court- 
auction sale has on the basis of his supposed title 
paid off a binding mortgage debt and his conduct 
U shown to be bona fide, he is entitled to remain in 
possession of the property till the certified P^' 
chaser pays him the amount and redeems tne 
property. 1931 .A.L.J. 6ox. An auction-pur- 

chaser who redeems a mortgage could be sudio- 
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gated to the rights of the mortgagee under S. 92. 
13 Luck. 484^1937 O.W.N. 944=1937 O. 493. 
See also 44 Bom.L.R. 20. Purchaser of property 
charged to Government for a tagai loan after 
attachment in execution of money decree — Part 
consideration retained for payment to Govern- 
ment— Sale in execution — Claim to subrogation — 
Maintainability — Absence of registered agree- 
ment of subrogation — Effect of — Claim to recover 
amount under S. 69, Contract Act. 43 Bom.L.R.. 
1^25=1941 B. 153. I'o exercise right of subro- 
gation, one must have interest in redeeming the 
prior mortgage. i P. 780 ; 3 P.L.T. 232. A 
mortgagee claiming under a void mortgage has no 
interest to protect by the payment of a prior mort- 
gage decree, and where he docs not obtain any 
covenant entitling him to the rights of the prior 
mortgagee there is no equity in his claim for a 
new securitv based on the prior mortgage. 1936 

0. W.N. 489=1936 O. 280. But 1925 M. 80 

= 47 M.L. J. 316 : 89 I-C. 116. A puisne mort- 
gagee can always pay off a prior encumbrance : 
35 I.C. 87 ; 56 I.C. 717= 15 N.L.R. 134 ; even 
after a decree on the prior mortgage : 24 I.C. 
754. \See 13* I C- 399 = * 93 * A. 40. Principles of 
subrogation discusicdy.. (.8 O.W.N. 541. prior mort- 
gage not extinguished by the decree]. A subse- 
quent mortgagee suing for redemption of an 
earlier mortgage is not an agent of the mortgagor. 
Rights on redemption di-seussed. 129 I.C. 37 ^ = 
1930 A. 8G9. His remedy to recover that amount 
is not by execution of the decree but by separate 
suit : 1925 M. 129 ; I 9'^.5 80 = 47 M.L..J. 

316 ; and he is presumed to keep it alive (under 
amended section it is deemed to be kept aiivc) for 
his bencht. 17L.W. 14= 1923 M. 349 ; 1 1 I.C. 
469; 21 I.C. 560 ; 45 B. 1112 = 62 I.C. 477. 
There i.% a presumption that the holder o* a subse- 
quent mortgage who has prior mortgages on the 
same property’ would keep alive the prior mort- 
gages if they arc for his benefit. But the presump- 
tion can be rebutted if the circumstances arc such 
that he could not have Intended to hold the prior 
mortgages alive. The question whether sueh 
keeping alive would be for his benefit has to be 
decided in the light of circumstances existing at 
the time ol the transaction, the onus being on him 
to prove circtinislanees leading to tlie inference 
that it was in his interest to keep the chaiges 
alive. 153 I.C. 870 — 1933 I- -’ 03 - His right 
to reimbursement arises on the date on which 
he pays off the prior mortgage. 31 I.C. 549=22 
O C. 32; 63 I.C. 6 o4« 19 A.L.J. B40. See contra 42 

1. C. 496= 13 N.L.R. 217. On such redemption, 

subsidiary rights such as leases created by the 
prior mortgagee come to an end ipso facto and any' 
tenant continuing in possession is a trespasser. 
69 I.C. 651 41 M.L.J. 462. Where in a .suit 

by a prior niortgagee the puisne mortgagee is not 
a parly, the hitter's right to redeem is unaffeclerl, 
39 C. 527=39 I..\. 68- 22 468 (P.C.) ; 

1923 457 ; M- 77 -=30 M.L.J. 347 ; 1926 
M. 101 ; .V4 A. 418= 1922 A. 104 ; 1928 P. 589 ; 
34 Bom.L.R. 1519. Obiter: A puisne mortgagee 
whose right to enforce his mortgage is barred 
under Art. 132, Limitation may nevertheless 

be entitled to redeem a prior mortgage under 
S. 92. 34 Bom.L.R. 1519. As between a first 

mortgagee auction-purchaser and the puisne usu- 
fructuary mor«gagcc who renewed his mortgage 


after decree in.the first mortgagee’s suit to which 
he was not a party, he is deemed to keep alive his 
rights under the first deed in his favour. 37 I.C. 
456^^4 L.W. 477. A purchaser of a portion of the 
mortgaged properly by pay’ing the amount to the 
first mortgagee acquires the rights of the first 
mortgagee, and he is entitled to use the first mort- 
gage which he has satisfied as a shield against the 
second mortgage. 144 I.C. 326=1933 N. 171 ; 
13 Luck. 761 = 1938 O.W.N. 489=19380. 127. 
And no restrictions are placed on the applicability 
of that section to cases where the money' is paid 
out of the sum left in the hands of the transferee 
or cases where he has undertaken liability to 
discharge the previous debt. <934 A.L.J. 887 = 
1934 A. 1035. But see 62 C. 677. Sale of mort- 
gaged property by mother for herself and on 
behalf of w’ard — Purchaser directed to pay off two 
mortgages — Earlier mortgage alone paid — Suit 
by subsequent mortgagee — Purchaser’s right to 
sue prior mortgage as a shield — Avoidance of 
mortgage on behalf of minor — Restitution of 
benefit. 108 I.C. 728=1928 A. 77. A subse- 
quent mortgagee who advances money or cove- 
nants to discharge three prior incumbrances on 
the properly, but pays ofl' only two of them, is not 
entitled to avail himself of such payment so as to 
resist the claim of the encumbrancer whom he 
has not paid off. The covenant indicates an 
intention that the whole debt was to be extinguish- 
ed ; and since he breaks his contract and pays 
only two of the three mortgages, he cannot claim 
subrogation. Under S. 92, there is no right of 
subrogation unless the mortgagor has, by register- 
ed agreement, agreed that the person advancing 
the money shall be subrogated in respect of the 
mortgage or mortgages discharged ; and when 
no such agreement is forthcoming, the right of 
subrogation cannot be allowed. 59 M. 359=70 
M.L.J. I (F.B.). Wliere the purchaser of the 
equity of redemption is made to pay off a first 
encumbrance which a puisne mortgagee ought to 
pay as per terms of the puisne mortgage, lie can 
sue the puisne mortgagee for such arnount. 19 
I.C. 676= 1 t .\.L.J. 478. Where a vendee who 
liad undertaken to pay off prior mortgage under 
his sale-deed, and obtained possession' delayed 
payment, in consequence ol' which further interest 
accrued, the vendee can ejaini ircdit for the e.xtra 
interest when a suit is brought by the subsequent 
mortgagee. I'hc subsequent mortgagee not 
privy to the contract between the mortgagor and 
the vendee and could not be allowed to take 
advantage of terms of that contract, 1934 A.L.J. 

887 1934 A. 1035- ^^'he^c there was a prior and 

later mortgage, and a vendee undertakes to pay- 
off a portion of the prior mortgage, a right to sub4 
rogation cannot arise until and unless he proves 
that he has made the payments undertaken by 
him to be paid and that the rest of Uic amount 
due under the prior mortgage has also been paid. 

30* — * 93 ^ O. 22. .-\s regards conHici 

ol titles ol purchasers in sales in execution of 
decrees of both prior and puisne mortgages sec 
37 I-G, 343 ~ *4 A.L.J. 1 146 ; 14 I.C. 44.0 = 22 
M.L.J. 129 : 1933 i8j. As between two 

purchasers ol mortgaged properly the title to the 
outstanding equity of redemption is delcrrnined 
by the priority, not of the respective mortgages 
but of the respective sales and the person vWio 
fust buys the equity ol redemption whether he be 
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NOTES. 

the mortgagee himself o“ a stranger would be 
entitled to redeem all the subsisting mortgages on 
the property and thus acquire an absolute title. 
145 I.C. 575=1933 C* Where the puisne 

mortgagee obtained a decree for sale subject to 
a prior mortgage, and the mortgagor inherited 
the rights of the prior mortgagee, he cannot set 
up the prior mortgage as a shield, but the property 
will be sold free of incumbrance. 37 A. 309 = 28 
I.C. 973. See also 52 I.C. 159=22 O.C. 72. 

Right of Subrogee.— The remedies of the 
subrogee are not co-exteiisive with those of the 
original creditor. The subrogee’s remedy is 
to bring a suit on the original mortgage. 
cause of action for a suit to enforce the right of 
subrogation would arise from the date when the 
mortgage or mortgage decree was paid off. i8 
Pat. 342—1939 P-VV.N. 8=1939 P* 375 * 
clear from the first two paragraphs of S. 92, as 
amended, that the person who is subrogated to 
the position of a prior mortgagee has the sarne 
rights as that mortgagee. He cannot only use the 
earlier mortgage as a shield but also enforce the 
rights of the earlier mortgagee. If the case, how- 
ever, falls under the third paragraph of S. 92, 
then all that is necessary is that the mortgagor 
should have agreed by a registered agreement 
that the person advancing money to him should 
be subrogated to the position ol an earlier mort- 
gagee. Section has merely crystallised the exist- 
ing law on the subject with this difference that 
now subrogation will not be granted unless the 
mortgagor has by registered instrument 
that the person who has advanced money to mm 
with which the mortgage has been redeemed ^all 
be subrogated to the rights of the mortgagee wwse 
mortgage has been redeemed. 19 P- 75 ^ ^ 

P.L.T. 453 =“ 1940 P- 3^5 (F B.). 

Right op co-moricagor rkdeemino the 

WHOLE MORTGAGE. — A co-moitgagor redec g 

the mortgage has now the same rights 
mortgagee whose debt he has . gg . 

decisions prior to the amending Act. 3 ^ f 

46 B._ = .3. <-ljo .9^7 P -379 ; > 9'!7 P; ■ '7 . 


0.613; *1 = R ,20 

- - 1-°'^ S;" w 

(prior to tho amendment) po.nted ou^m 

fft C 1 167 = 33 C.W.N, .V09= 193 * C. 2oi 

Wbere a dispute relating to ^*"**'**®f?^ and 

by five brothers was relcrred ^ 

fan?a"nount to‘^a decree of Court -perse 
mortgage, the mortgagors become co-judgmen^^ 

debtors and if one of them has paid cimilar to 

^dl^^;inr/o-Jn?;t,®“o^rls*??nit,?d tl^^Horirv over 


subsequent mortgagees from the other co-mort- 
gagors. 31 A. 166. He can sue the other mort- 
gagors for contribution in respect of the shares of 
each. 51 M. 810=55 M.L.J. 326=1928 M. 950; 

4 O.C. 273 ; 1927 P. 117; 1927 P- 379 - Seealso 
22 I.C. 918=4 G.L.J. 79; 3 C. 397 (P.'C.) ; 
21 G.L.J. 104 ; 27 I.C. 780 (Decisions relating to 
the right of contribution under old S. 95). As 
to charge in favour of co-mortgagor redeeming 
whole mortgage under old S. 95, see 55 I.C. 450 ; 
21 G.L.J. 104=27 I.C. 780 ; II G.L.J. 226=14 
C.W.N. 617 = 5 I.C. 165 ; 46 C. 111=22 C.W.N. 
637=45 I.C. 783 ; 57 I-G- 868 ; 31 ^m.L.R. 
129 i *9*9 Nf.W.N. 467~49 4*6 i 12 A. 

110 ; 60 I.C. 213 ; 45 C. Iii;; 12 Bur.L.T. 19 
=47 I.C. 121. As to the principles on which eontrt^ 
button is determined see S. 82. Right of contribution 
does not depend upon whether redemption was 
voluntary or by coercive process. 57 I.C. 884; 27 
I.C. 780 =21 C.L.J. 104. Principle of old S. 95 
also applies where part of the mortgaged property 
has been purchased by mortgagee. 47 M. 4=44 
M.L.J. 534=»923 M. 533 ; 5 * M. 810=55 M.L.- 
T. 326= 1928 M. 950 ; 88 I.C. 544= 1923 O. 629; 
*103 I.C. 84=1927 A. 626. A purchaser re- 
deeming only a half share in the mortgage »s not 
entitled to subrogation. 2 O.W.N. 559 ; 13 **I^ 
T 686 A purchaser Of part of the mortgaged 
properties who has a right to contribution m 
respect of mortgage debt paid off by him cannot 
use such right as a shield, or refuse to give up 
possession of the part belonging to another owner 
until payment of the amount of contribution, 
if such right is barred by limitation. Nor could 
such right be used as a sword against the owner’s 
independent equity of redemption or as a shield 
to protect the possession obtained by reason of 
paying off the mortgage debt, when the right is 
barred by limitation. 41 L.W. 730 = 68 M.L.J. 
362- A co-mortgagor who redeems and obtains 
possession can retain possession till the other co- 
mortgagors pay. 22 I.C. 918; 8 P .L.T. 81 = 1927 
p 25. The redeeming co-mortgagor cannot set 
up against the other co-mortgagors a covenant 
enforceable as between such other n^r^agors 
and tlae mortgagee. 52 I.C. 91=22 O.C. 112. 
Co-mortgagors can bring a suit for redemption 
aeainst the redeeming mortgagor m possession lor 
redemption of their shares and powession 20 
A.L.J. 61 1 = *922 A. 410; 8 P.L.T. 81 — 1927 
P • IQ30 Ar523. So also a surely who pays oft 
the debt of the principal debtor gets all the righto 

of the original creditor. St I** 

absence of an open disclaimer of hostile title 
bv a co-sharer against the othei-s, he cannot get 
title by adverse possession barring the other s right 
ot’ redemption. 15 I-C. 500= 14 Bom.L.R. 314, 
Limitation, ic* 4* M. 650 = 34 M.L..J. 528. Mort- 
gagor must show that his suit is within limitation, 
to? I.C. 215= 1927 L. 574. Purchaser redeeming 
mortgage righto off, as against prior purchaser. 
109 I.C. 777= *928 N. 246. A vendee of the 
equity of redemption paying off prior mortgages 
out of sale price left with him under an express 
covenant for such payment is not entitled to sub- 
rogation when there is no registered agreement 
conferring the right. 17 P. 666=19 P.L.T. 500 
= 1038 P. 532 ; 1937 N. 372. See aUo 1939 
q49=(i939) 2 M.L.J. 533 ; *937 O.W.^^ ”^7 5 
I.L.R. (1937) A. 880=17* I.C. 153 - . ^ 

sham title of the mortgagor is not entitled to any 
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Prohibition of tacking. 


^[ 93 * mortgagee paying off a prior mortgage, whether with or without 

notice of an intermediate mortgage, shall thereby 
acquire any priority in respect of his original security ; 
and, except in the case provided for by section 79 , no mortgagee making a sub- 
sequent advance to the mortgagor, whether with or without notice of an inter- 
mediate mortgage, shall thereby acquire any priority in respect of his security 
for such subsequent advance.] 

^[ 94 . Where a property is mortgaged for successive debts to successive mort- 
gagees, a mesne mortgagee has the same rights against 
Rights of mesne mortgagee, mortgagees posterior to himself as he has against the 

mortgagor.] 


LEG. REF. 

^ Inserted by Act XX of 1929 for old S. 80. 

= Added by Act XX of 1929. 

NOTES. 

rights under old S. 95. 17 L.W. 254=1923 M. 

392. A purchaser under sale void ah initio is 
entitled to be subrogated to rights of mortgagee 
paid off to the extent of the purchase-money, 
applied in discharge of the mortgage. 1937 N. 330 
= I.L.R. (1937) N. III. But he is not entitled 
to use such payment as a shield and resist the 
plaintiff’s claim for possession under a valid sale- 
deed. But he could enforce his rights in proper 
proceedings taken for the purpose. 1936 A.L.J. 
1176=1937 A. 1*9. A lender might 
well have a statutory .subrogation right 
under para. (i) as falling within the 
class delimited by S. 91 and not as being a person 
who has advanced money, or, he might only 
have a conventional right of subrogation. In this 
latter case he would come in only in virtue of 
para. (3) and then his contract must be in writing 
registered. I.L.R. (1938) N. 206=1937 N. 372 
(F.B.), I.L.R. (1937) A. 880. Thewords 

in the section * mortgage has been redeemed 
refer merely to the payment off of the mortgage 
money and not to an extinction of the mort- 
gagee’s rights over the mortgaged property. If 
such rights had become extinguished there woxild 
be none to which the person advancing the money 
would be subrogated. 67 L.A. 82 — I.L.R. (1940) 
I C. 291 = 1940 A.L.J. 550=44 C.W.N. 261 = 
1940 P.C. 38= (1940) I M.L.J. -H® (P. C.). 

a/so 1940 P. 64. Since the amendment, 
a transferee discharging an incumbrance on 
the property cannot be subrogated to the rights 
of the mortgagee in the absence of a registered 
agreement between him and the transferee 
as required by para. ( 3 \ of S. 92. Nor 
can he get any equitable r<*licf in the form of 
a charge. (1942) 2 M.L.J. 444. S. 92, para. 4 
makes no e.xccptioii in favour of a person who has 
been allowed by the mortgagee to redeem the 
mortgage in part and hence such a person cannot 
claim to be subrogated, to any proportionate 
rights. 187 I.C. 274=1940 .\. 75. 

Secs. 92 and 95 . — A person who has acquired 
a portion of the equity of redemption is in the 
position of a co-mortgagor with the owner of the 
remaining portion. If such a person redeems the 
entire mortgage, he is entitled to the right of 
subrogation under S. 92 or 95. 188 I.C. 417 = 
1940 P. 620. 

Secs. 92 , 82 , 85 and lOO. — Subrogation being 
a mere substitution docs not create any fresh 
rights but puts the claimant in the shoes of the 
cerditor. In a case of subrogation under S. 92, 


the mortgage that is redeemed is not extinguished 
but is regarded as assigned to the subrogee. The 
limitation would be that applicable to the original 
encumbrance irrespective of the date of its dis- 
charge. Right of subrogation may exist with 
and as a further security to the right of a simple 
action for reimbursement. The latter right arises 
not under S. 92 but under S. 82 and S. 85 read 
with S. 100. 1942 N.L.J. 267. See also 1937 
N. 402. 

Sec. 93 . — The section prohibits tacking. 16 
A. 295 ; 8 C.W.N. 699 ; 51 G. 86. This is new 
and takes the place of old S. 80 now repealed. 
The words “ in the case provided for by S. 79 ” 
do not really mean mortgages to secure future 
advances or the balance of a running account, 
but that the mortgages there referred to must 
express a maximum. The words ** to secure future 
adoanceSy etc. ” denominate the different classes of 
mortgages, but to bring them under S. 79, they 
must have the common feature of a maximum 
expressed. The word * subsequent ’ means sub- 
sequent to the intermediate mortgage, and an 
advance made after another mortgage becomes 
a subsequent advance. 45 M.L.J. 505 = 50 I.A. 
283 = 51 C. 86 (P.C.). An undertaking by a 
mortgagor who takes a fresh advance that he 
will not redeem the mortgage until he repaid the 
advance is legal and enforceable against himself 
and not against a purchaser. 9 O.L.J. 484 = 
1923 O. 24. Where a second mortgage provided 
that “ the amount due on it would be paid along 
with the sum of the first mortgage ” and that the 
second mortgage was to be tacked on to the first, 
the first mortgage coxild not be redeemed \rithout 
redeeming the second. It is possible to tack a 
simple mortgage upon a usufructuary mortgage. 
129 I.C. 550^1931 A. 197. 

Sco. 94 . — See 10 I.C. 748= 13 Bom.L.R. 162 ; 
90 I.C. 410 arid also notes under S. 92. The 
latter mortgagee can always redeem the earlier ; 
but th<r prior mortgagee c.annot redeem the 
later except’ with the consent of the latter. 1926 
N.21; 130 I.C. 301 = 1931 A. 347. Purcha.se by 
mortgagor of his own property in execution — 
Right of subsequent mortgagee. 1931 M. 642. 
A purchaser of mortgaged property who pays the 
prior encumbrances and subsequently claims 
interest on such payments should also account 
for corresponding proportion of the profits derived 
from the property. If interest he claims is less 
than the profits he need not account for surplus. 
But if the interest exceeds the profits, he will have 
to credit the profits towards interest and claim 
only the balance. 1933 M. 360 = 68 M.L.J. 717. 
A person, who is in the rights of a first mortgagee 
and of the original mortgagor as acquired at a 
sale under the first mortgage, is entitled at the 
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^[ 95 . Where one of several mortgagors redeems the mortgaged property, 

he shall, in enforcing his right of subrogation under 
Right of redeeming co- against his co-mortgagors, be entitled to add to 

mor gagor o expenses. mortgage-money recoverable from them such pro- 

portion of the expenses properly incurred in such redemption as is attributable 
to their share in the property.] 

■^[96. The provisions hereinbefore contained 
which apply to a simple mortgage shall, so far as may 
be, apply to a mortgage by deposit of titlfe-deeds.] 


Mortgage by deposit of 
title-deeds. 


97. ^[Repealed.^ 


Rights and liabilities of 
parties to anomalous mort- 
gages. 


Anomalous A'lorigages. 

98. In the case of ^[an anomalous mortgage], the 
rights and liabilities of the parties shall be determined by 
their contract as evidenced in the mortgage-deed, and, 
so far as such contract does not extend, by local usage. 


LEG. REF. 

* Substituted by Act XX of 1929. 

* Added by Act XX of 1929. 

» Repealed by C. P. Code. CJ. O. 34, Rr. 12 
and 1 3. 

* Substituted for “a mortgage not being a 
simple mortgage. ... of such forms ** by 
S. 49 of Act XX of 1929. 

NOTES. 

suit of a subsequent mortgagee who is not bound 
by the sale or the decree on which it proceeded to 
set up the first mortgage as a shield. ^934 7 ®* 

Sec. 95. — Prior to the amendment, a co-mort- 
gagor who redeems the mortgage is not subrogated 
to the rights of the mortgagee whom he redeems 
but has only the rights conferred on him by S. 95 
as it stood then (i.r.), to contribution from each 
of his own co-mortgagors. I.L.R. (* 94 *) 
434=1941 N.L.J. 439. The section has been 
amended in such a way that Ss. 92 and 95 as 
they now stand make it clear that a co-mortgagor 
redeeming has the same right as the mortgag^. 
whose mortgage he redeems may have against the 
mortgagor.” In effect 25 C.W.N. 283 « now 
statute law. The amendment provides to the 
co-mortgagor the same security that Proper 
conveyances would always have provided and not 
a form of charge which is different in some of its 

incidents. 35 C.W.N. 409=^^93* 9 ' 

The application of S. 95 riot restneted to c^s 

where the co-mortgagor cannot redeem his own 
share only and i.s*<,mpcUed to 
property and will apply where a ” . ^ ^ 

Redeems the whole property \^th ® 

consent, although he have 

morteasee to permit the redemption of his own 
“are only anS the other co-mortgagors cannot 
recoverpossession of their share without Payment 
of their proportionate amount. 1932 A.L.J. 980. 
Where there arc several mortgages on a property 
the owner of the property subject to the mortgages 
mlv Tf he pays o^an earlier charge, treat himself 
as buying h and stand m the same portion as his 
vend<^. ^ Where it is manifestly for his benefit, 
it may be presumed that it was Im 
keep the prior mortgage alive, when S. 95 °oes 
not apply. 30 N.L.R. i = t 934 N. 97 - 
the old section, the redeeming 's 

only given a charge for his poruon for expenses 

propedy incurred in so redeeming and 
possession of the mortgaged property. Conse- 


quently, his claim to interest on the expenses .so 
incurred must arise, if at all, not from the section, 
but from some other ground, for instance, if he 
gave notice to the co-mortgagors. 49 B. 591 =27 
Bora.L.R. 629. See also 49 I.C. 230 ; 14 C.W.N. 
617(624); 4 C. L. J. 79; *3 P- 350=1934 

P. 612. The expression ” the expenses properly 
incurred in so redeeming ” in the old section 
includes the mortgage debt. 35 C.W.N. 409 = 
1931 C. 251 (F.B.). Now the right of the co- 
mortgagor to the mortgage security for the debt 
discharged is provided in S. 92* Section does not 
apply to a member of a Malabar tarwad redeeming 
a kanom by a previous karnavan. See 1929 M.W. 
jsj, 722 1929 M. 860. Mere mutation of names 

docs not confer any title. 1933 O. 28*59 O.W.N. 
923. Where the holder of a mortgage decree for 
sale assignsit to a person whoacquircs the interest 
of one of the judgment-debtors before the assign- 
ment and in execution poroccedings started by 
him the other judgment-debtors object to^ ^c 
execution and challenge the assignment the rights 
of the parties cannot be determined in execution 
proceedings but must be left for determination in 
a proper suit for contribution. 1939 4 ^ 5 * 

chaser of equity of redemption — Redemption of 
mortgage — Suit by owner to recover possession— 
Limitation. 57 B. i 34 = 35 Bom.L.R. 48- A 
joint mortgagor redeeming the entire mortgage 
has a charge on the share of his co-mortgagor. 
The right to enforce such charge accrues on the 
date of payment. Art. 132 of the Lirmtation Act 
applies to claim. 1936 M. 500—70 M.L.J. 532 * 
On the question of limitation, see aho 1932 A.L.J. 

19; 13 P- 356= 1934 P- . . , 

Sec 96 . jV.B . — This section is new and makes 
the provisions as to simple mortgagesapplicable to 
mortgages by deposit of title deeds. Copies of the 
documents of title arc not such substantial docu- 
ments as may be regarded as documents of title 
for effecting a mortgage by deposit. 59 C. 586 = 36 
C.W.N. 193. A mortgage by deposit of title 
deeds in Burma has ceased to possess, if it ever 
did possess the characteristics of an equitable 
mortgage in England which carries with it the 
remedies incident to an English mortgage. In 
this country it carries with it only the remedies 
to which a simple mortgagee may have recourse. 
1939 Rang. L.R. 403=1939 R. 32* (F.B.). 

SeC. 98 . — The rights and liabilities of the 
parties to a mortgage must depend 
of the instrument as controlled by the T. P, Act 
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99. ^[Reppnled?^ 


Attachment of Mortgaged Property. 


Charges. 


100. Where immovable property of one person is by act of parlies or ope- 


I.BG. RKF. 

^Repealed b>' C. P Code. Cf. O. 34. R. 14, C 
P. Code. 

NOTES. 

An anoma/ous morlgagc enabling a mortgagee after 
a lapse of time and in the absence of redemption 
to enter and take the rents of the property in 
satisfaction of interest, will be valid ifit does not 
also hinder an existing right to redeem. A hinder- 
ing of such right existing in the mortgagor will be 
invalid and ineffectual. 30 M.L.J. 584=44 .A. 
185 = 49 I. A. 60 (P.C.). See also i R. 419=1924 

R. 83 ; 28 I.C. i6t ; 54 I.C. 687 ; 1928 M. 226 ; 
loL.L.J. 198. An anomalous mortgage is govern- 
ed by the deed itself. But the principle of substi- 
tution of some other property for the mortgaged 
property, being a general principle of law not 
provided for in the T. P. Act, is not aflected by 

S. 98. 1937 P. 345 — t8 P.L.T. 523. A mortgage 

containing a clause to the effect that after the 
expiry of the due date the mortgagee shall have 
power to realise the entire amount found due by 
sale of the mortgaged property or enter into 
possession of the mortgaged property by having 
it foreclosed is clearly an anomalous mortgage. 
115 I.C. 839 (21=1929 O. 282. A mortgage 
partly of the nature of a simple mortgage and 
partly of the nature of an usufructuary mort- 
gage, does not fall within “ anomalous mortgages’* 
a.s described in S. 98 as it stood before the amend- 
ment. The rights of the parties have to be deter- 
mined with reference to the terms of the deed. 
182 I.C. 132=1939!’. 540. Where the mortgage 
deed stated that the mortgagee had been put in 
possession of the mortgaged property and further 
provided that in case of the mortgagee’s failure to 
get possession, he wt>ulcl be entitled to interest 
on the principle amount at a certain rate, but 
the moregagee was not pvit in possession ol the 
property, the plaintiff is eruitled to a decree for 
sale in respect of lh«: mortgage money. i 935 

O. W.N. 221 = 1935 p, 254. In considering an 
anomalous mortgage, ifth<r intention appears that 
sale was not contemplated. th«* nioi lgagce has no 
right to a judicial sale. 15 N.L.K. 13.4^=56 I.C. 
717 (P.C.l. See also lO I.C. 2+ : 8 P. 585^ 

P. 664, where it was held that, if the area put m 

possession of th«- mortgagee in lieu of inteiest 
is reduced along with tin? consideration money, 
and the. document also gives the creditor a right 
of sale, it would be anomabnis mortgage. See 
also 8 P. 16=1929 P. 635. .A simple mortgage 
which tvas 10 be converu tl iiu<i usiirriictu.iry after 
some period, coniiniies lo be simple, until tlu- 
mortgagee expressly or implie*dly signifies his 
intention lo convert to the mortgagor. 50 I.C. 
332 (O.). See also iB I.C. 286 (O.K .Anomalous 
mortgage — Mortgage to be simple one in first 
instance and to be usufructuary one on non- 
payment of principal sum on fixed dale — Separate 
covenant to pay interest yearly — Suit for interest 
alone — Maintainability. 152 I.C. 494— -1934 R. 
159. Kanom is an anomalous mortgage. 44 
M. 344 = 40 282. As to arakkatlu olti, see 

21 M. 1. -A mortgage for a fixed term without 


.y 

any provision for accounting is in the nature of an 
anomalous mortgage. 12 N.L.R. 1 = 1923 N. 
60. Ev'cn in an anomalous mortgage clog on 
redemption is invalid. 44 A. 185 = 42 M.L.J. 
584 = 49 I.A. 60 (P.G.) ; fi R. 419 ; 1918 M. 

V\^N. 235 ; 43 M. 589 ; 39 M. 1010 ; 43 I.C. 
989 are not now good law after the decision of 
file Priv5' Council in 49 I.A. 60.] Stipulations in 
the nature of penalty in anomalous mortgage 
would be relieved against. 6 M.H.C.R. 258. 
Where the anomalous mortgagee remains in 
possession even after the mortgage term, he 
becomes a tenant by implied consent and is 
entitled to notice to quit. 87 I.C. 66g= 1925 M. 
881 ; 16 O.C. 90=19 I.C. 748. Mortgagee 

placed in possession for interest — No right to 
bring property to sale. 107 I.C. 511 = 1928 M. 
226 ; 8 P. 16. Mortgagee in possession given 
right of sale — Preliminary and final decree — 
Procedure. 10 .A.L.J. 198. .As to covenant for 
payment in an anomalou.s mortgage, see 21 O.C. 
341 = 50 I.C. 220; 18 I.C. 24 (O.). It is not 

necessary for a simple mortgage that there should 
be an express pro\-ision giving the mortgagee a 
power of sale. Where a mortgage deed contains 
a personal covenant, under which the mortgagor 
undertakes to pay the mortgage money on the 
due date, the personal covenant carries with it 
by necessary implication, a power of sale. 1 1 

0. W.N. 760=1934 O. 255. The fact that the 
deed authorises the mortgagee in case of default 
to enter into posse.s.sion of the mortgaged property, 
cannot take away the pow<*r of .sahi implicit in 
the personal covenant, more particularly when the 
mortgagor has failed to put the mortgagee in 
possession. Such a mortgage is not an anoma- 
lous niortgage within the meaning of S. 98. {Ibid.') 
Provision for reduction of mortgage debt — Credi- 
tor given right of sale and possession — Ano- 
malous mortgage made out. 8 P. 585. Where 
during ilur period of the mortgage the land which 
was scr\-icc inam land was enfranchised and 
assessed to revenue as ryotwari land, the assess- 
ment should properly be paid bv llu- mortgagor. 
1931 M.W.N. 595. 

tsec. 99 .- - .A ."iale held in contravc-ntion of S. 99 
R* * 4 * C<’d<9 is not void, but only 

\oidab!e. and if not set aside within the perioti 
ol limitation, cannot be impeached afterwards. 
II O.W.N. 1403 1035 (). 183; 38 Bom.LK. 

-12 - 1930 B. 177. S. 99 does not applv to a 
sale held prior to the enactment of the Act.’ 152 

1. C:. 839 -= I I O.W.N. 1.103^193=^ O. 183. A 

ma>nic*nance <lecrcc cannot be brought within 
the ambit of R. 14, O. 34. .\ decree-holder 

alUiching such decree is entitled to bring to .sale 
the property which is charged as .security for 
arrears of maintenance. 14BI.C'. 196 1934 N. 

8^J * 

Sec. loo. — The amendrn<*ni to S. 100 intro- 
duced no change in the law and was intended 
merely to clarify the leiial position. 1910 .A. 456. 
S. 100 as amended has retrospective operation. 
J.L.R. (1939 ).A. 885= 1939 .A.L..I. 849= 1939 A • 
687. S. 100 purports primarily to deal with th*^ 
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ration of law made security for the payment of money 
^ to another, and the transaction does not amount to 

a mortgage, the latter person is said to have a charge on the property ; and all 
the provisions hereinbefore contained ^ [which apply to simple mortgage shall, 
so far : s may be, apply to such charge]. 


Nothing in this section applies to the charge of a trustee on the trust pro- 
perty for expenses proprely incurred in the execution of his trust, ^[and, save as 
otherwise expressly piovided by any law for the time being in force, no charge 
shall be enforced against any property in the hands of a person to whom such 
property has been transferred for consideration and without notice of the charge]. 


LEG. REF. 

'Substituted for the words “as to a mortgagor 
. . . apply to such charge ” by S. 50 (a) of Act 
XX of 1929. 

* Added by S. 50 (6) of Act XX of 1929. 

NOTES. 

incidence of security, and not with the method 
of enforcing it ; the words “ all the provisions 
hereinbefore contained,’* do not however mean 
that all those provisions refer to charges, and the 
section itself is not intended to apply to certain 
statutory charges. 38 C.W.N. 917=1934 C. 
862. Where the first part of S. 100 deals with 
substantive rights, the second part deals with 
procedural law and so the latter cannot be said 
to govern the former. So when an agreement 
clearly falls within the definition it cannot be in- 
validated altogether simply because it contains 
provisions which offend against procedural law. 
W’hcre an agreement was that in default of pay- 
ment of an agreed amount of maintenance the 
other parly was to be at liberty to enter into 
possession and cultivate the land, that clearly 
creates a charge and does not amount to a mort- 
gage. 1939 N.L.J. 129=1939 N. 132. In a 
charge there is no transfer of interest in the pro- 
perty as in a mortgage but only the creation of a 
right of payment out of the property specifi^. 
1939 N.L.J. 121 = 1939 N. 1 18. See also 1940 N. 
163; 38 P.L.R. 8. For a charge immovable 
property must be made a security for 
the payment of money in such a way 
that the transaction does not amount 
10 a mortgage. 1940 N.L.J. 651. Unless given 
by statute, a charge on immovable property can 
only be created by a registered instrument, exe- 
cuted by the person creating the cha^e, and 
attested by at least two witnesses I.L.K. (1940 

M. 206 = 50 L.W. 844=1940. I40=(i940) 

I M L T Q'^2. A sale in execution is not a ‘trans- 
fer” and what is sold in a Court-sale is merely 
the right, title and interest of the judgrnent- 
debtor, and auction-purchaser cannot claim 
to have purchased the property free from the 
maintenance charge on the ground that he has 
purchased it bona fide without notice. 1940 -M. 
70I = (i940) I M.L.J. 831. See also I.L.R. (i 939 ) 

A. 885=1939 A.L.J.849=r939A. 687; (1940) i 

N. 8; 1938 O. \V. N. 62=1938 O. 84. 

The provision in S. 9 1 is in the nature of an excep- 
tion specially applied by the legislature to the case 
of mortgages. And this exception should not be 
extended to a charge in perpetuity. 147 -l.C.- 
302=1933 A. 934 - An agreement to pay 
maintenance allowance to a person and to con- 
tinue to pay to liis descendants from generation 
to generation making it a charge over property^ 


creates a charge and not a mortgage. The rule 
against perpetuity would not apply to a charge 
of this kind which does not amount to a transfer 
of interest within the meaning of Ss. 13 and 14. 
[19 I.C. 661 and 42 M. 581 (P.G.), Rel. on.] See 
also 1939 A.L.J. 542, Where the Act does nt^ 
apply the principles of justice, equity and good 
conscience applicable in the determination of the 
question whether a particular transaction created 
a charge or not may be taken to be identical with 
the provisions in the Act. 57 I-A. 173=5 Luck, 
365 = 59 M.L.J. 342 (P.C.). The definition of 
charge in S. 1 00 does not create a personal liability. 
But where a charge is the result of a contract, 
there may also be a personal remedy. 52 A. 901 
= 130 I.C. 198=1931 A. 99 - The question whe- 
ther a particular document does or does not create 
a charge depends on its particular terms, and 
therefore cases as regards other documents 
are not always a good guide. 90 T.G. 787= * 9 ^® 
A. 171 ; *929 O. 539. An intention to create a 
charge is to be gathered from the document. 3® 
I.C. 74d = 2 O'L.J. 6oi. There must be the 
expression of a present intention coupled with 
the necessary words of hypothecation, to coMti- 
tute a charge. 1924 N. 360. Se^ also 14 G. 687; 
3 A.L.J. 220 (a document which merely contem- 
plates the future possibility of a charge being 
created. See also 67 I.C. 939)- No particular 
form of words is necessary, but there must be a 
clear intention to make the land a security for 
payment of money. 44 C.W.N. 221 = I 94 <> U. 93. 
See also 1939 N.L.J. 121 = 1939 Nag. ir8. 
A valid charge on immovable property coula 
created to secure a contingent liability or to take 
effect on a future contingency. 1938 K-. ' 45 ‘ 
A declaration of lien on all assets now existing or 
to be brought hereafter creates Immediate charge. 
1939 S. 100. In order to make the property 
security for payment of money, must 

be specified with particularity. V-W.N. 153. 

Usufructuary mortgage of transferable holding 
Subsequent bonds for further advances stipulating 
not to redeem unless both bonds are paid for— 
This creates charge and not a mortgage. 52 A. 
281 = 1930 A. 136 (F.B.). See also 1935 N. 129. 
In order to create a valid charge, the beneficiary 
must be specially named. 27 A.L.J. 902=119 
I.C. 81 = 1929 A. 834. See also 91 I.C. 507= 1926 
O. 209 ; as well as the property or fund on which 
the charge is created : 1924 N. 360 ; 34 M. 47 . » 
91 I.C. 1009=1926 O. 230 ; but no writings w 
necessary : 23 I.C. 867 ; 123 I.C. 297=193°^. 
377; nor registration: {ibid.) ; 142 I.C. 378 (N.) 
(but see also 10 C. 315 ; 28 A. 655) ; but if a 
charge is created by a document, it must be 
registered when the charge is for a sum in exc^a 
of Rs. 100 : 44 L. W. 438=1938 M. 865 j the 
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fact that it wax re^stered cannot by itself amount 
to notice to a transferee for value. 142 I.G. 376 
= 15 N.L.J. 41 nor attestation, 66 I.G. 554. 
[See 130 I.G. 489= 1931 A. 62, as to the requisites 
for creation of a charge.] A document executed 
by the creditor, such as a release deed, and accept 
ted by the debtor is sufficient to create a charge. 
^ L.W. 438= 1936 M. 865. S. too is limited in 
its application to charges created by act of parties 
or by operation of law and it cannot apply to a 
charge created by a decree. 1940 N.L.J. 1 = 
1940 N. 163. See also 1941 P. 95. Where a 
decree directs that all the property of the defend- 
ant, both movable and immovable, should be 
charged for the amount due, it cannot be said 
that the charge is void for uncertainty or that the 
property to which the charge relates is not speci- 
fic. ■ There is no reason why description of 
property by surv'cy number, extent, boundaries, 
etc., should be insisted upon on pain of the charge 
being held to be void for uncertainty. I9ii M. 
794=(i94i) 2 M.L.J. 386. Where in a compro- 
mise decree tlie defendant undertakes not to alienate 
certain property till decree is discharged, it 
creates a charge on the property. 6 O.W.N. 903 
= 1929 O. 539 ; but see 19 I.C. 478 = 24 M.L.J. 
4745 55 436—62 M.L.J. 533. Attachment 

before judgment — Compromise decree providing 
that property should remain under attachment 
till payment — No charge is created. 164 I.C. 
940=1936 L. 610 ; 164 I.C. 463=1936 L. 508. 
Where a charge is created subsequent to 1929, 
the question of notice is material in considering 
whether the charge is to be enforced against the 
property in the hands of a transferee. The fact 
that a charge is created by a decree of Court 
makes no difference. A charge created by a 
decree in pursuance of an agreement between the 
parties would be a charge created by act of parties 
contemplated by S. too and the question of 
notice is relevant and material. 2t P.L.T. 783 
=-=20 P. 86=1941 P. 95. See also 1940 R. 163 ; 
40 P.L.R. 429=1938 L. 509 (Compromise in 
execution proceedings). Where a decree creates 
a charge on specified properties, a decree-holder 
is entitled to realise the maintenance by executing 
the decree without having recourse to any suit. 
33 L.W. 109=1931 M. 120. Where a decree 
mentioned that the arrears of maintenance have 
been made a charge on the property described in 
the plaint, and with reference to future main- 
tenance it stated that plaintiff was to recover the 
N-aluc thereof at a particular rate by executing the 
decree and selling the plaint-mentioned property. 

It is sufficient to create a charge in respect of 
future maintenance as well. 39 C.W.N. 725. 
See also 1936 S. 16 ; 71 M.L.J. 538. A covenant 
in a document that the obligee could recover the 
debt from the estate and heirs of the debtor does 
not amount to charge on the property. 1924 N. 
360. AVhere a will gives details of particular 
estates out of which certain allowances should be 
met, the allowance constitutes a charge on those 
estates. 1937 O.W.N. 188=1937 O. 420. A 
provision in an agreement for sale: “ I the 
declarant mortgaged, hypothecated, and 
pledged the land in this deed of contract, so that 
should I execute any deed of any kind whatsoever, 
deed of sale, rrAen, etc., in respect of the land 
entered in the deed of contract, the same shall be 
treated as null and void and inoperative, etc.,** 

C.C.M.— 650 


does not amount to a ** charge ” nor could it be 
construed as a mortgage ; the intention was 
merely to covenant, against encumbering or 
selling the land, after once having sold it under 
the agreement. 13 P. 620=1934 P* 495 * ^ 

advanced a sum of money to U who agreed to 
pass a document tn the form of a sale-deed, and 
P agreed to pass an agreement to reconvey. U 
executed his deed, but P failed to execute the 
agreement to reconvey. Tn a suit by P to enforce 
the sale-deed, it was found that the transaction 
amounted neither to a sale nor to a mortgage. 
Wffiatever the intention of the parties, the failure 
to carry it out was due to P's own default and no 
charge could therefore be created in favour of P» 
35 Bom.L.R. 1138=1934 B. 24. A letter was 
addressed to the Bank by a customer undertaking 
not to alienate certain properties and some time 
after the letter moneys were lent by the Bank to 
the customer. Such a letter docs not amount 
to a charge. 40 L.W. 677= 1934 M. 713. When 
parties refer in a document to particular properties 
as Che source from which a debt is to be paid that 
can ordinarily be taken as an indication to make 
the property more directly liable than on a mere 
personal liability. But where the facts recited in 
the document clearly show why the properties are 
referred to in the document and in what manner 
the properties arc to be made available for the 
obligations arising under the document, it will 
not be right to ignore these circumstances and 
imply a general intention to create a security. 
40 L.W, 883 = 67 M.L.J. 801 = 1935 M. 17. 
Where the debtor has a running account with the 
creditor on cash credit system and for repayment 
of all advances in this account, the shop of the 

debtor is made collateral security, subject to the 
maximum not exceeding Rs. 4,000, the charge is 
limited to the rir.-»t advance of Rs. 4>ooi>, but is to 
include all advances in the account. 1934 L. 765. 
The landholder's claim to recover rent tmder the 
Madras Estates I. and Act cannot be said to be 
one to enforce a charge within this section, 
whatever might be the result of the sale of the 
holding by the Revenue Court in execution of 
decree for arrears of rent pa.«scd by it. 1932 M. 
W.N. 1287=1932 M. 716. Wlicrc a mortgagee 
has paid the revenue and land tax in respect of 
the mortgaged property, S. 100 can have no 
application unless the mortgagee elects to have 
the money spent by him added to the principal. 
(5.^ I.C. 616 ; 43 I.C. 190, Disi.) 161 I.G. 62G 
— 1936 R. 47, An agreement that a person will 
execute a mortgage in favour of another on the 
latter discharging a prior mortgage docs not 
confer a charge on the property when the payment 
is so made. 134 I.C. 1093 = 8 O.W.N. 1105. 
Where in making a partition, in order to equalise 
the shar.'S, one of.thc sharers is asked to pay some 
money compensation to the other, it docs not 
create a charge over his share. 91 I.C. 1009 = 
1926 O. 230. But jcc afso 33 M.L! j. 58 ; 39 I.G. 
867. See 96 I.C. 39 = 24 A.L.J. 6^9 ^1926 A. 
527 (in which it was held that the arbitrator wlio 
efTccicd a partition had power to create such a 
charge on the properties allotted to one sharer). 

A partition deed provided as follows ; “ Each of 
us shall discharge the debts falling to his share 
from the property which has fallen to his share. 

If otherwise the properties falling to the share of 
one person are made liable for the debts due by 
other sharers, the other sharers and the properties 
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allotted to their shares shall be liable for any loss 
caused thereby.’* The clause created a charge 
in favour of the person for any excess paid by 
him over and above his share of the debt on the 
other’s properties in proportion to the sums which 
they should have paid but defaulted to pay. X 933 
M. 715 = 65 M.L.J. 390. Plea of hona fide pur- 
chaser — Circumstances amounting to construc- 
tive notice. 65 M.L.J. 390. A co-owner paying 
the full revenue on an estate to save the same from 
revenue sale, does not merely by such payment 
get a charge on the shares of the other co-sharers. 
See 15 C. 542 ; 22 C. 800 ; 14 C. 809 ; 1928 P. 
641 ; 1928 R. 278 ; 15 M. 258. See contra q8 

M. 493 ; 26 M. 493 : also 36 M. 493 =24 M.L.J. 
548. See 9 P.L.J. 573 : 27 L.W. 544= *09 l.C. 
872=1928 M. 713 (F.B.) ; 8 P. 565* 

sharer who, to prevent arrest for a decree against 
himself and another co-sharer for arrears of rent 
due by both under the Estates Land Act, pays 
the whole rent, is entitled to contribution from 
the other and to a charge for his excess payment 
on the co-sharer’s share of the property. 34 L.W. 
889. A co-heir paying a decree amount to set 
aside an execution sale of property of deceased 
judgment-debtor does not get a charge in respect 
of the shares of the heirs. 6 R. I-C. 

8o!-^i928 R. 278. A contingent charge is not a 
charge within S. too. Qi l.C. 507 — 1926 O. 209. 

See also 7 P. 584= 1928' P. 587 ; 36 C.W.N. 153 
= 1932 C. 457. But see contra 1937 Pc.sh. yb. 
A charge may be created on the happening of a 
condition. See 21 M.L.J. 562=11 629 , 12 

M. 69. See also iio l.C. 526 = 9 P.L.J. 743 - ^ 

eharpe to create future liability is valid. 39 ”V"^' 

= 33 M.L.J. 58. also 1934 L- 765*. floating 

charge is a present charge, though it does no 
finally attach or crystallise upon any specinc 
properly until the happening of some even 
which puts an end to the right of the company 
to deal with the property in the course of «he 
business. 58 C. 136. As to 7 /'^ 

charge, sec 59 C. 1372. As fSJ 

ments— If extinguished. 1940 C- ,, 

sime even before the amendment. 

awwa^noi .hesam.^cven ^ -77= ■934 -89. 

TOO even wilh its amendment in igaO, docs 
S. TOO, even . f maintenance created y 

A decree binds not onlv thc 
oarSs tS^tS suit, but also their Privies and a 
rharce created by a decree must necessarily bind 
<vibscciuent transferee who claims throug 
?udgm“rdcb,or. though h= may be a ..ansrcec 

for value without notice. 19 -70- - 

':,so .936 C. ... ; -94. ^93: 39 C.W.N. 7 -Op. 

B WhereTt wS^h°d that a ritrht by tt decree of 
Court clnno. be enforced against a subsequent 

transferee for valuable 

notice of the "b-rge even .n a c^sc^ wl^ere^^^ 
charge was created before o- »o ^ charge 

the TiT nf'a ^u^rclSifc^r at an execution 


sale. I.L.R. (1937) i G. 203=193? G. 129. 

Charge of buyer under S. 55 (6) (A)— -Enforce- 
ability against purchaser for value without notice. 
I.L.R. (1937) B. 140=1937 B. 142=38 ^m.L. 
R. 1200. Person purchasing property with notice 
cannot be allowed to set up a defence that 
although he knew of those alleged charges, 
he did not believe them to be valid and binding. 
167 l.C. 52=1937 O.W.N. 188. Whether the 
matter falls squarely within S. 100 or whether it 
' comes under a more general rule of law, the 
burden is on the transferee to establish that he 
is a bena fide transferee for value without notice. 
1939 N.L.J. 129=1939 N. 132. 

Other instances of Charge.s. — 
fact that the charge does not come within the 
meaning of S. too does not necessarily imply it 
is not a charge within the 

Limitation Act. 42 M. 114 and‘43 M. 786, Expl. 
49 M.L.J. 117=1926 M- 41. Cost awarded to 
mortgagee in redemption suit by mortgagor is a 
charge on the mortgaged property. 4 » A. 425 
= 1026 A. 424. This is an instance of a eharge 
created by operation of law. Other instancy of such 
charges being created by operation of law are the 
vendor’s lien for unpaid purchase money under 
S and a Hindu widow s claim for 

maintenance charged on the family Properties 
by a decree of Court. 28 A. 743 • 
140 l.C. 66=1931 M. 120. Unless fixed and 

charged on such estate by decree or 7 ^cement, 
a Hind 1 widow has no charge for maintenance 

on her husband’s estate. 36 C.W.N. 153. 
tenance charged on two Properties— Loss of 
remedy against one — Extent of liability of the 
other property. 1940 0 .\V.N. *249 i 94 > G. 

ao3 A transaction intended to be a mortgage 
and not reduced to writing or registered, so that 
it cannot operate as a mortgage, is not a charp 

rrlor-S-? S.- 

N.L.R. 8r ; 35 A. 164 ; p . G. 388 ; 
tnnr. • -at M. 337 ) 32 C. 729 ; lo l.C. 919 , 
SI R 282 = 1926 S. 88; 36 I.G. 903 — 31 

M L T 1 33 r 26 I.G. 601 = 10 N.L.R. 81 ; 9 

Biir.L-T. 64-32 I.G. 595; 40 *5om.L R. ^5 

ragreement to mortgage — if creates eharp). An 
invalid usufructuary mortgage under which 
been given into tlie mortgagee's Possession and 
the mortgagor has obtained a debt does not crptc 

o R Qi.a==iQ 25 R. I- Incases of Uase 

fhe nfovables and immovables shall ever be 
regarded as security for the 

If!t creates a mortgage or a cha^e the difference 
is ve^ little. I P. 387=1922 P. 5 ^. A s ipu- 
lation in a registered lease to the effect that the 
lessee should deduct from the annual rent certam 
Dortion as repayment of a su n of money already 
hrqrrowcd bv the lessor from him, creates a charge 
on the property leased. 130 I.G. 489=1931 A. 
60 Personal liability to pay interest does not 
in any way affect a valid existing charge. 96 I.G. 

1026 I-. 624. Gharge under Land Improye- 
inent Loans Act — Enforceability against land m 
the hands of bona fide purchaser for value without 
notice. See 41 Bom.L.R. 257. Charge — Crea- 
tion of — Payment by lambardar of the arrears 
of land revenue of defaulting co-sharers. See 1941 

N.L.J. 3 **. 

Difference between Charge ano Mortoaoe* 
—A charge is a liability to pay money laid 
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upon a person or estate. Such a liability is 
created by every mortgage : so that every mort- 
gage includes a charge, but the reverse is not 
always true. There is no personal covenant to 
pay in a mere chaise and no transfer of any 
interest in the property, but merely an obligation 
imposed on the property with reference to the 
payment. It is difficult to conceive of a charge 
with a personal covenant to pay which does not 
amount to a mortgage. 36 B.L.R. 277— 1934 B. 
189. See also 38 P.L.R. 8 ; 1936 R. 303. 

There is very* little difference bet^veen a charge 
and a simple mortgage. In both the creditor is 
entitled to follow the property for the satisfaction 
of his debt with this difference that a simple 
mortgage l^ing a right in rem is good against 
subsequent transferees while a charge is only good 
as against a subsequent transferee with notice or 
a volunteer with or without notice. 1941 A.L.J. 
5 i8=(i94i) O.A. (Supp.) 727=1941 A. 345 
(F.B.). See also 1939 N. 118; 38 P.L.R. 8; 
1940 N. 163. The distinction between a 
charge and simple mortgage is a very 
subtle one and to judge of the intention of 
parties, the language in which the inten- 
tions arc expressed alone must be looked into. 
Where a person gave a statement in a proceeding 
instituted by him under S. 145, Cr. P. Code, in 
which he undertook to pay Rs. 750 to the respon- 
dent in that proceeding by a certain date and to 
give him the right of proceeding against the 
property in respect of which the proceedings were 
instituted and two other properties if he fails to 
pay and on the respondent agreeing to those 
terms the proceedings were dropped ; all the 
requirements of a mortgage are satisfied and a s 
it was not attested or registered, it was invalid as 
a mortgage and could not be a charge either. 
1937 M. 148. One obvious distinction is that a 
mortgage i.s for a fixed term whereas a charge 
may be in perpetuity. In the case of a mortgage 
it can be ultimately redeemed, whereas a charge 
in perpetuity cannot be redeemed at all. 1933 
A. 934- See also 42 C. 625=19 C.W.N. 37 ; 23 
I.C. 867 : I P. 387. See also 6 O.W.N. 903 = 
1929 O. 539 ; 9 O.W.N. goo. Provisions of 

Evidence Act relating to attestation do not apply 
to deeds creating charges. 66 I.C. 554-= 14 L.\\’. 
99. Mortgage can be created only by the act 
of the parties ; charge can be created either by 
act of parties or operation of law. In a simple 
mortgage and generally in most other kinds of 
mortgages also there is a covenant to pay ; in a 
charge there is no such covenant. See \ t I.C'. 
^29; 23 M.L.J. 131. Registration, attestation 
and other formalities required for the creation of 
a mortgage are not ncces.sary for a charge. 35 
C. 837. A charge cannot bind a bona fide pur- 
chaser for value who had no notice of the charge ; 
but in tlic case of a mortgage, the mortgagee can 
follo^v the properly in the hands of any subsequent 
transferee for value or not, and wlielher with or 
without notice of the inorlgage. 23 I.C. 867 ; 

38 A. 254 ; 42 C. 625 ; 33 C. 9»5 ; 9 N.L.J. 130 
= 92 I.C. 25=1926 N. 26a ; 36 C.W.N. 153 
1932 C. -151. A suKsequent registered mortgage 
is entitled to priority over an earlier oral charge, 
not accompanied by delivery of possession, of 
which the mortgagee had no notice. 152 I.C. 
267 = 36 Bom.L.R. 277=1934 B. 189. See also 


5 Luck. 172= 1929 O. 316 (a decision under the 
old section as to enforceability of a charge against 
execution purchaser without notice). The holder 
of a decree for arrears of maintenance charged 
upon certain properties i.s entitled to enforce the 
same against the transferee of the properties for 
value witlr notice of the charge, even though the 
transferee purchased only a part of the estate. 
If he is obliged to satisfy the full amount of the 
charge, his only remedy is a .suit for contribution 
against the owners of the remaining portion of the 
estate. 9 O.W.N. 900=1932 O. 336 : 167 I.C. 
52 = 1937 O.W.N. 188. See aUo 161 I.C. 547 
= 1936 S. 16. Charge for rent — Mortgagee pur- 
chasing with notice — Enforceability of charge. 
144 I.C. 760= 1933 P. 257. As to the distinction 
between a charge and lien^ see 13 A. 28. A charge 
in the nature of a mortgage cannot be created 
by implication. i8 I, C. 80 = 40 G. 514. 
.■\nnuity payable creates a charge on the estate 
for the amount. 64 I.C. 518; 40 I.C. 865. For 
maintenance charges, see 14 C.L.J. 303 = 16 C.W. 
N. 99. An undertaking to pay Government 
revenue over lands granted for the maintenance 
of a junior member of a Tahiqdar’s family is 
personal and not a charge on the estate 24 
C.W.N. 929-^47 l A. 146 (P.C.) ; 18 C.W.N. 129 
= 19 C.L.J. 19. Portion of estate sold — Purchase- 
money applied in payment of allowances to other 

members, which are a charge on the estate 

Purchaser has no charge over the estate. 27 L. 

.'>44— *928 M. 713 (F.B.). Further advance 
on same terms — New mortgage if created, see 13 
L. 660= 1932 I.. 465 (F.B.). Agreement to make 
advances on the security of immovable property 
— Charge, if created to the extent of .advances 
made See 3 O.W.N. 315 (Supp.) a« m when 
equitable chars, • js rn-.-fed. See 52 AI.L. J. 33 ; 28 
Bom.L.R. 939 - 1926 n. 495. When’ a subse- 
quent mortgage ofdifTcrcm property to the same 
mortgagee provided that the latter would be 
paid firsi, it did not create a charge on the former 
mortgaged property as well. 33 A. 393 = 9 I G. 
319. A charge on movable property not iii 
existence is valid. 1923 .\. 199 ; 89 I.C. 410 ; 

59 t-. 13712. As to future crops> see 1926 A. 

89 l-G. 410. person can assign his’tixed deposit 
in a Bank by way ofch.'irgc. 36 .-X. 507=24 I.C. 
385. Whether charge created bv Court of foreign 
jurisdiction over the properly outside its iuris- 
tliction IS on the face of it invalid and does not 
affect the niortgag.- security of subsequent morl- 
gagcc. 30 N.L.K. 303 =150 I.C. 20 -1934 N 
149. Bih.-ir and Orissa Public Dcinatids Re- 
eoveiy .Vet — Right of Secretarv of State and 
puieh.ise, at cerliticate sale. 13 P. 364 = 1934 i». 
648. Ihc intention ol S. 67-.\ is to compel a 
niurtgagee who is entitled to the same kind of 
decree m rcsprci of several inoiK^agcs over the 
property of the same mortg.agor 10^ consolidate 
the mortgages anti enforce them in a single suit 
provided he was not contracted out his obligation’ 
The proviso that there may be a contract to the 
contrary is applic.abic to a charge bv art of parties 
though It IS inapplicable to a charge by operation 
of law Go C 1 470 - 38 C;.W..N. 153. See nho 
>934 353^86 M.L.J. 3GG. On ihis section. 

see also >928 N. 262 ; 24 A.L.J. .424 ; 1926 A 

164 ; 1926 O. 209. 

Secs. 100 and 39 . — Distinction between See 
1940 N. 163: 1939 N. >18. ween, 
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i[ioi. Any mortgagee of, or person having a charge upon, immovable pro- 
perty, or any transferee from such mortgagee or charge- 
No merger in case of subse- holder, may purchase or otherwise acquire the rights 
quent encumbrance. the property of the mortgagor or owner, as the case 

may be, without thereby causing the mortgage or charge to be merged as be^een 
himself and any subsequent mortgagee of, or person having a subsequent charge 
upon, the same property ; and no such subsequent mortgagee or charge-holder 
shall be entitled to foreclose or sell such property without redeeming the prior 
mortgagee or charge, or otherwise than subject thereto.! 


LEG. REF. 

* Substituted by Act XX of I 939 » S. 51. 

NOTES. 

Sec. 101 . — The section is inapplicable to suit 
commenced two years prior to amendment. Nor 
is the amendment purely declaratory. (1942) 2 

M.L.J. 47. .01- j 

Doctrine of Merger. — In view of the amend- 
ment the older cases as to whether there was or 
was not any declaration or intention to keep alive 
the prior encumbrance are obsolete. But even 
under the old section, the tendency of Courts was 
in favour of an intention to keep alive the mon- 
gage, rather than otherwise. This was on the 
principle that a man who has a right to act in one 
of two ways should be deemed to have acted 
in the way that would be to his interest. Stc 9 
C. 961 (P.C.) ; 3 Luck. 472 ; 19^9 O- 88 ; 13 P- 
200=1934 P. 134 ; 26 M.L.J. 94 ; 

361 ; 1935 M. 1217 ; 74 I-C. 503 J *8 I.G. 7^4 > 
23 I.G. 827 ; 1925 P. 605 ; 10 G. 1035 ; 29 
154 ; 94 I.G. 152 ; 39 I-C. 500 ; 1922 A. 394 ; 
51 C.L. J. 565= 1930 C. 572 ; 10 R. 465* 
is not exhaustive. 1929 M.W.N. 722. ® 

amendment of 1929 « not retrospective .m its 
operation, though S. loi is not one of the s 
which, S. 63 of the Amendi^ng Act declare, shall 

not be retrospective. 10 R. 465 *93 /p d 

1932 A.L.J. 627= *9^ A 48^ (F.B^. 
As to scop^ of the doctrine, sec 144 IG. 736 933 ^ 

2J.I It is not necessary for the owner 
of a charge or incumbrance that he must, simul- 
taneously^with his acquiring the redemp- 

tion bv inheritance or otherwise, declare his 
intention to keep the charge or incumbrance 
Jl,W eJoresslv or by necessai*y implication m 
order to prevent the extinguishment of the charge 
or incumbrance. He can do so within » 

Tf he conveys the security to his wile 

benami for himself, that would be ^ 
exoression of his intention to keep the charge 
aHve 7iQ42) 2 M.L.J. 47 - Under the law as 

it stood before the amendment on a *"^*‘8*^ of 
rights of mortgagor and mortgagee m one per^oo 
abso\utol?: thf mortgage wonld be ext.nguuhed, 
unless that person declares expressly or by oeces 
STrv^mplicrtion that it shall continue to subsist 
or mSi'^ continuance would be"efih 

Though in cases of merger Jho 

holder of a charge or an encumbrance wj^ 

acquires the equity of redemption 

th?re may be cases where ^ .P‘^*'^°".XyUance 
acquired the equity of redemption by inheritance 

o^^ot^erwise S-st. and subsequently came to^be 

the holder of a charge or an one of 

ricistence of another encumbrance is only o*}® « 

the reasons which could lead a an 

an absolute title to the property or a ‘^ha^S® ^ 
incumbrance, as the case may be, to ^ep 
charge or incumbrance alive and no 


reason for its continuance. It cannot therefore 
be said that a mortgagee or an owner^of an 
absolute estate can be held to have kept alive the 
previous charge only when there are intervemng 
incumbrances in existence. (1942) 2 M.L.J. 
Where a mortgagee purchases from hii 
mortgagor the mortgaged properties pending an 
attachment of the properties in executitm of a 
money decree, it cannot be held that the sale 
extinguishes the mortgage. In such a case it 
must be presumed that it is to the advantage of the 
mortgagee to keep his interest as mortgage ana 
his interest as purchaser of the equity of redemp- 
tion distinct, because of the intervening attach- 
ment against which his sale cannot be enecuve. 
The principle of S. 101 is not limited to cases 
where the rights of mesne incumbrancers come 
up for decision though the sectfon has generally 
been invoked in such cases. The section only 
lays down a general rule of presumed intention, 
and where the later conveyance would be jnope- 
rativc as against any intermediate right, whether 
founded on an incumbrance or an attachment, 
the principle must be held equally to apply. 

I.L.R. (1939) M- 600=1939 M. 393 =(* 939 ) 2 

M.L. T. 72. Purchase by mortgagee of part ol 
mortgaged property in full discharge of debt due 

unde? mortgage— Merger— Mortgagee not given 

possession of entire property sold — Mortgagee 
then brought a suit against mortgagor to erhorce his 
mortcage. The purchaser can use his earlier 
mortiaic only as a shield against any subsequent 
encumbrancer and not as a weapon to sue the 
mortgagor ; there was a merger, and his '’emedy 
was only to sue as on breach of contract. 15 ir. 
120=1936 P- 404- A subsequent mprgagee 
seeking foreclosure under his ***o*^ 58 ^f® “ 
to redeem a prior mortgagee, 

foreclosed and is m possession of proj^rty, 
before he can take possession. There is no 
difference in principle between a mortgagee who 
has obtained possession under a sale m 
of the mortgage decree and one wlm has obtained 
possession by foreclosure of his mortgage. S. i oi 
allows a subsequent mortgagee two alternative, 
either to redeem the prior mortgage or to take 
the property subject to that mortgagee ; and the 
words, “ otherwise than subject thereto in the 
concluding part of the section, refer to the 2nd 
eventuality contemplated by the section, and 
not of his seeking foreclosure. A subsequent 
mortgagee, who has obtained a decree for sale, 
can Ivail himself of either of two alternatives. 
But a subsequent mortgagee seeking foreclosure 
cannot foreclose and get possession subject to tn^ 
charge of the prior mortgagee already in piosscs- 
sion. In such a case, the subsequent mortgagee 
has no option but to redeem the prior 
.55 I.C. « 8=.935 O.W.N. 684. -gd 

ALT- *^'iQ=i 939 A. 660. The 
down in Contain V. Su^e (3 Mor. a.o), that tho 
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NOTES. 

purchaser of an equity of redemption cannot set 
up a prior mortgage of his own, or which he has 
got in, against subsequent incumbrances of which 
he^ had notice, is not to be regarded as a rule 
of justice, equity and good conscience and cannot 
therefore be applied in India. 33 Bom.L.R. 1238 
See also 193^ M.W.N. 60. The principle con- 
tained in S. lot can be applied to the Punjab as a 
rule of justice and equity. 130 I.C. 49=1930 L. 
1063. Where there is no intermediate incumb- 
rance, there will be a merger by the purchase of 
the equity of redemption by tlie mortgagee. 128 
I-C. 296=1930 L. 620. It was held that the 
section (old) applied where the whole property 
subject to the encumbrance was acquired by the 
encumbrancer in full ownership : See 1930 A.L.J. 
1222=1931 A. 76. The section was held in- 
applicable where the incumbrancer obtains only 
a limited interest. See 57 C. 473=126 I.C. 413 
= 1930 C. 530. Certain property consisting of 
two items was subject to successive mortgages. 
One of the puisne mortgagees brought a suit and 
purchased one item in execution. He subse- 
quently obtained an assignment of a decree 
passed in favour of a prior mortgagee in respect 
of the other item. .As assignee-decrce-holder, 
he applied for execution against the other item 
alone. On objection by another puisne mortga- 
gee, keldf that, by the purchase of one of the items, 
the mortgage had been discliargcd pro tanio and 
that the assignee-decree-holder could proceed 
against the other item, only for the proportionate 
value of the debt in relation to the mortgage debt; 
and that an objection of this nature could be taken 
in execution by the puisne mortgagee. 141 I.C. 
366 (M.). Purchase by mortgagee of a part of the 
mortgaged property does not extinguish the debt 
pro tanto. 39 A. 74=14 A.L.J. 1025 = 37 I.C. 4. 
See also 1931 A.L.J. 153= 1931 A. 154. As to the 
effect of the proviso to the old section, see 57 C. 
473= 1930 C. 530. Wliere a mortgagee holding 
two different mortgages over the same property 
sues and obtains a decree on the hrst and pur- 
chases the property himself “ subject to his second 
mortgage ” the second mortgage is extinguished. 
38 B. 369=16 Bom.L.R. -26. {See also change in 
the present section). Under S. 101 prior to 
amendment, the purchase by the mortgagee of an 
undivided share in the mortgage properties does 
not extinguish the mortgage. 1932 C. 772 = 36 
C.W.N. 696. Whether a mortgage paid off is 
extinguished or kept alive depends upon the 
intention of the parties, (ii I. .A. 126, Foil.) 33 
Bom.L.R. 1238. See also 144 I.C. 736=1933 N. 
241. Where a mortgagee obtained a decree on 
his mortgage and in execution thereof purchased 
the property in Court auction himself he becomes 
the owner of the property from the date of the 
purchase, and he cannot maintain as against 
himself or third parlies unconnected with the 
mortgage transaction on the property, the position 
that his mortgage remained an incumbrance 
thereon after that date. 40 C. 89=39 I. A. 228 = 
23 M-L.J. 311 (P.C.). See aLo 31 I.C. 
891 (A.); 44 Bom.L.R. 15- 59 

P.R. 1909. Where the mortgagee decree- 
holder has purchased at the auction-sale in c.xe- 
cution of his decree of his second mortgage, one 
of the properties mortgaged to him, the equity of 
redemption in that property becomes vested in 
him and such purchase has the effect of dis- 


charging and extinguishing a portion of the 
mortgage debt, which is chargeable to the pro- 
perty purchased by him. (22 A. 284, Foil.) 59 
C. 76=1932 G. 319. Even where a third mort- 
gagee agrees by his mortgage deed to discharge 
the first mortgage, he can use the first mortgage 
as a shield against the second mortgagee, because 
his intention in paying off the first charge is to 
keep It alive for his own benefit and not for the 
benefit of intermediate encumbrancer or any 
other party. 144 I.C. 969=1933 N. 155. 
\\ here there is a pusme encumbrancer, the mort- 
gagee purchasing the equity of redemption can 
use his mortgage as a shield against him. st I.C. 
728 ; 4 I.C. 810 ; 38 M. 18 ; 16 I.C. 877. See 
also 9 O.W.N. 557 j 1933 N. 155 ; 144 I.C. 736 
— 1933 N. 241. The fact tliat he has taken no 
distinct steps to keep his mortgage alive does not 
necessarily create a merger. 57 C. 82=1930 G. 
335 * [This is now made plain by the amend- 
ment). But where the acquirer was bound to 
discharge the subsequent mortgage by covenant 
or by law, he cannot have such a right. 43 G. 6 q 
= 20 C.W.N. 601 ; 1918 M.W.N. 251=44 I. CL 
753 > 45 M.L.J. 693=1924 M. 103. Where a 
person purchases a property in execution of a 
charge decree and a mortgagee of the property 
^bsequent to the charge decree and before the 
Court auction, sues on his mortgage, the pur- 
chaser under the charge decree cannot claim 
priority to the extent of the. charge. S. loi 

l^s no application. In the cases governed by 
the section, the one having his own interest to 
protect buys out the interest of the ©.her, 
that is to say, the owner buys up tiic 
charge, or the chargeholder buys up the pro- 
perty and steps into the shoes of the owner. But 
each has an mterest to protect at the date of 
tlie purchase. That is not the position where a 
stranger having no interest to protect, dcliberalely 
with eyes open, purchases in order to enable the 
owner and chargeholder to extinguish the charcre 
between them. In such a case the stranger pur- 
chaser IS not m a position to act in cither of two 
ways. He is not protecting his intcicse and is 
only in the position of a money-lender who 
advances to pay off the chaige and tlien after the 
charge IS extinguished, purchases in lieu of hij 
own debt. 1941 N.L.J. 634 =I.L.R. (1942) 

N. 309= * 94 '^ N. 33. Subrogation— Debt due 
to bank— 1 bird party paying debt and takinK 
back title-deeds— Right to be subrogated, gf 
P.L.R. 477— 1933 L. 416. Where the purchaser 
of mortgaged property undertook to discharec two 
mortgages on the property, but in fact discharged 
only the prior niortgagc and not the later mort- 
gage m favour of the plaintiff, held, that it was to 
die benefit of the purchaser to keep alive the 
first mortgage, winch he discharged out of the 

?ntklLTtoT"s^brogltcd'?o the portion 'Sf'Se 

and mortgagor inherited the rights of tlie prior 
mortgagee, he cannot set up the prior mortgage 
as a shield, but the property svill be sold frfc of 
encumbrance. ^ A. 309= 28 I.C. 973. SeTaSl 
^ I.C. 159=22 O G. 72. But 8 Sw.N 111 
~ ‘ 53 * O- 295. If a mortgagee of two properpes 
purchased one of them in discharge of his 
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Molice and Tender. 

102 Where the person oii or to whom any notice or tender is to be served 
102. wnere tne peis Chapter does not reside m the 

Service or tender on or to district in w^hich the mortgaged property or some part 
agent. thereof is situate, service or tender on or to an agent 

holding ii general po^sel-of-attorney from such per^n or otherwise duly authorized 

to accept such service or tender shall be deemed sufficient. ^ 

= 1922 M. 249; 20 A.L.J. 596 — 44 659- 

Several mortgages — Payment of prior mortgage-— 
Subrogated right as against intermediate mort- 
gagee 1932 A. 489 (F.B.). A 

mortgagee sued the mortgagors and joined S firm 
as a subsequent mortgagee. The suit 
in terms of agreement arrived at bet\veen me 
mortgagors and A firm. The Court added as part 
of tl5 decree a note dismissing the case as against 
5 firm who did not put in appearance, fn exe- 
cution of the decree the property was sold to ^ 
firm. MeanwhUe 5 firm also obtained a 

on the mortgage. R 

first mortgage as a shield. 9 R. 1—- * 93 * R‘ *® 5 * 
Mortgagee paying up his own earlier 
in consideration of a fresh mortgage — Priority, 
7 Luck 655=1933 O. 9 - Where a person buys 
property while it is under attachment and 
fedeems the mortgage, the pres^ption is that 
he intended to keep the encumbrance ahvf 
hfs benefit 18 l.C. 704= * * AX.J, 7 =^ 7 - Where 
in the course of execution proceedings under a 
money decree, the mortgagee made a 
that ihe equity of redemption may be sold subject 
to the mortgage charge but the mortga^ ^1e 
was not mentioned m the proclamation of sa c 
and the sale certificate and the mortgagee pui- 
chased the property himself ; the purchaser could 
betaken to^have intended to keep the mortgage 
charge alive, even though it was "Of mentioned 
in the sale proclamation and sale ccr^calc. (43 
A. 703, Ref.) 32 P L.R. 759 - Mortgage to 

plaintiff in 1913— Subsequent sale to plaintiff m 
19— Attachment of property m execution by 
creditor of vendor— Mortgage of 19* 3 
in execution petition— Plaint^ s claim under im 
Lie under O. 2 1 , R. 58. G.P.G., dismigcd as fil^ 

Xo suit brought by plaintiff within i year 

’ o claim® orde'^-^Cre^tor purchasmg 

Sou?/but’SS‘t''succLrf.!lTy-^^^ 

Se^Sity not transferred to the second mortgagee 
—Right of the second mortgagee to sue on the 

first mortgage. 14 R. 494 — * 93 ® R- * 52 * 

Extinction of Mortgage. A mortgage deb 
is not extinguished by a fraudulent revenue sale. 

24. C.W.N. 662 = 55 I-C. 689. . u. 

Secs 101 and 92 : Subrogation. — A right ot 
subrogation cannot be claimed on the strength ot 
a partial discharge of a prior of 

prior mortgagee who h^ purchased 
the mortgaged property in part sat^faction o the 
mortgage debt by piecemeal purchases is en*»ued 
m cxiJi the benefit of S. loi, as agaimt a subse 

quent mortgagee, and his claim canno - y 

on the ground that his debt has not been luuy 


notes. ^ . 

gage, unaware of a subsequent mortgage of both 
the properties in favour ot the plaintiff, he must 
be deemed to have kept his own mortgage alive 
and is entitled to use it as a shield the 

subsequent mortgagee. [10 C. 1035 (F-O.) . 39 
C «^2-7 fP-C.) ; 47 M. 190 (P.C.) ; 49 M L.J. 
261^ Rel * 30 M. 67, Not foil.] 34 L.VV. 715 
= 61 M.L!j. 857. See Qho 8 O.W.N. 522 ; 1932 

L '^27 Where a purchaser of the mortgaged 
pm^erty, who has discharged a prior mortgage 
Which he thinks is the only mortgage, is ousted by 
a later mortgagee whose mortgage w^ not dis- 
closed to him at the time of his ^ 

entitled to claim the right of m 

respect of the mortgage he has 

to sue to enforce that mortgage by sale of the 

mortgaged properly. S 101 is 

maintainability of such a suit. 59 a 

M LI 7iQ= 1936 M. 814. If m execution ol a 

decree for sale of mortgaged P*°P®*'7,:- 

gagor pui chases the property ^umselt, it pass^ 

?nfo hi? hands 

queut mortgagee, it tieing nis y 

?he estate *0 discharge the debt of the 

'"'t'ame Info 

;ikcn in •.up^e.sLlon of thc-ld one P-ves inv^^ 

on the share ^ \he mortgage nor 

lomed in the ex< c WrntUtiv and also sonic 

ratified the action ot hi^ :‘„valid but the 

of his debts ^‘V'L'XuSedLrha^^^^^^ 
mortgagee should P benefit the prior mort- 
to keep ahve foi h^U were redcen.ed by the 
gages and ^ the brother’s share was 

invalid oi the prior incumbrances mi 

liable to the exteu ^h?ch had been paid off. 
his share and Ins ; and .92:1 L- 

I 10 C. 1033 looo. lixient 

..,5, Ref.] 34P-L.R- 864--.933^';^^ mortgage- 
of land rrroncously s.c ^ executed after 

Fresh deed coriccmig ic . ^ mortgagee not 
second mortgage R^l .P ^-Qj^versiou of an 

extinguished. *934 R; /- ^ one by the 

tisufruciuaiy mortg ?, j indicates a change in 
execution ot a second ^ond indicates 

‘'°J"'"whem the p.°or ?nortgagee ha,s obtmned 
.2b3- the puisne tnoit 


aecree rvl.hont aTa sreld 

in use his moiioah5_ s ^60=4-8 


^asec. he can use his mongage r'Qnr^.Q 

h'' 465 'J’ 4 “i'M.rj;l 5 "(P.C.) ■; 4 . M-L.J. 399 
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^[Where no person ox* agent on whom such notice should be served van 
be found or is known] to the person required to serve the notice, the latter person 
may apply to any Court in which a suit might be brought for redemption of the 
mortgaged property, and such Court shall direct in what manner such notice 
shall be served, and any notice served in compliance with such direction shall be 
deemed sufficient : 

^[Provided that, in the case of a notice required by section 83, in the case 
of a deposit, the application shall be made to the Court in which the deposit has 
been made.] 

^[VVhere no persoii or agent to whom such tender should be made can be 
found or is known] to the person desiring to make the tender, the latter person 
may deposit *[in any Court in which a suit might be brought for redemption of 
the mortgaged property] the amount sought to be tendered, and such deposit 
shall have the effect of a tender of such amount. 


103. Where, under the provisions of this Chapter, a notice is to be served 

* on or by, or a tender or deposit made or accepted or 

Notice, etc., to or by person taken out of Court by, any person incompetent to con- 
mcompeicnt to contract- tract, such notice may be served ®[on or by] or tender 

or deposit made, accepted or taken, by the legal curatf r of the property of such 
person : but where there is no such curator, and it is requisite or desirable in the 
interests of such person that a notice should be served or a tender or deposit made 
under the provisions of this Chapter, application may be made to any Court in 
which a suit might be brought for the redemption of the mortgage to appoint a 
guardian ad litem for the purpose of serving or receiving service of such notice, or 
making or accepting such tender, or making or taking out of fJotn t su< h deposit, 
and for the performance of all consequential acts which could or ought to be done 
by such person if he were competent to comraci ; and the provisions of ®LOrdtr 
XXXII in the First Schedule to the Code of Civil Procedure, 1908] shall, so far 
as may be, apply to such application and to the parties ihcicto and to the guardian 
appointed thereunder. 


104. The High 

Power to make rules, 
provisions contained 


Clouri. niay, fn-in lime to time, make rules consistent with 
litis Act for carrying ou', in itself and in the Courts 
i)f Civil Judicature subject to its supeiinterdcncc, the 
in this Cliapttr. 


LEG. REE. 

i Substituted for the words • Wlteie the 
pcrsoii or agent . . . or is unknown” byS.52(tf) 

of Act XX of 1929- . 

= Added by S. 52 {b) ol Act XX ol 1929. 

® Substituted for the wortls Where the person 
or agent .... or is unknown ” by S. 32 (r> of 

Act XX of 1929. , , , ^ 

• Substituted for the words '* in such Court a-, 
last aforesaid ” by S. 52 {d) of .‘Vet XX of 1929. 

6 Inserted by S. 53 of Art XX of 1929. 

" Substituted for the words and figures ” C'hap- 
ter XXXI of the C>»dc ot Civil Procedure” b>- 
S. 53 of Act XX of 

NOTES. 

discharged. Whatever the diffiiiilties may be 
win n a stranger invokes the benefit of the doctrim 
of subrogation, no such difficulty- arises where the 
claim is made by the prior mortgagee himself 
under the terms of S. tot. 193b M. 473 -- 7 u 
M.L.J. 506. 

Sec. 103 . — .^s to persons competent to contract, 
^ee Ss. 1 1 and i 2 of the Contract Act. 1 1 is proper 
(O get the Court to appoint a guardian ad litem 
when the mortgagee is a minor. 16 O.C. 261 — 
22 l.C. 245. Merc making of the application 


svill not be suflirient. Interest will not cease on 
a deposit till one is appointed. 21 .-\.L.J. 39=^ 
.|.5 A. 273. See aho .J4 .V. 64 : 48 --X. 61 1 ; 49 
M L.J. 327 ; 22 l.C. 245 ; 1922 A. 355 ; .j.4 A. 
to2’=-64 l.C. 907»=i9 893 (Stuart and 

Eincisay, JJ., dissenting). S. 103 clearly provides 
that where the party on whom notice is to b<^ 
served and by whom deposit has to be accepted 
or taken out of Court, happens to be a person 
incompetent to contract, the provisions oi' O. 32 
of the Ckide shall apply. If the point as to the 
minority of the person is in dispute the Court lta.s 
to be satisfied of the fact of minority, and this 
cannot happen unless the Court enquires into the; 
iruitter. 30 A. 653—1928 .\. 311. The proce- 
dure mentioiu’d in S. 103 is consequent upon the 
deposit liaving been made and not precedent to 
an intention to make the deposit. 50 A. 655-»^ 
1928 A. 311. 

Sec. 104 . --For rules made by — (i) the Higli 

see Bombax OovernmeHt Gazeitc^ 
1904, Pt. I. p. tool ; (2) the Chief Court of 

Burma, see Burma 1904, Pt. IV, p. 437. 

'I'he section is directory'. if no rules are made 
the rules in the C. P. Code would apply. 19 a! 
•205 ; section is an enabling one, i.e, it gives a 
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CHAPTER V. 

Of Leases of Immovable Property. 

105. A lease of immovable property is a transfer of a right to 

^ property, made for a certain time, express or implied. 

Lease defined. perpetuity, in consideration of a price 

promised, or of money, a share of crops, service, or ^ T^a^- 

m be rendered periodically or on specihed occasions to the transferor by the trans 

feree, who accepts the transfer on such terms. 

valid, and in law would operate as an assignment 
upon the existing term. There xs nothing to 
preclude the applicabiUty of this Principle m 
India, and indeed it has been adopted by the 
Indian High Courts. There is alw^s a 
between an assignment of the rents proJiU ® 
lease of a reversion. In the case of an assignment 
of rents and profits, all that the assignee be 
entitled to is the right to realise the rente and 
profits by virtue of the assignment in his favour, 
but in the case of a reversion, it is not merely 
the right to recover the rents and 
transferred to him, but aUo the rights which the 
lessor had on the date of the reversion, <br example 
Ills right to recover possession immediately on me 
expiiv of the previous term, and also the right of 
r^-ei^Xy, if any, on forfeiture. 46 ^.W. 730;= 
iQciS M. ioo=(i 937 ) 2 M.L.J. 871. DefiniUon 
of^ lease contained in this section compared 
with the definition contained in the R^istraUon 
Act R. 95. Lease and mortgage, distinguished. 

.gay M.W.N^ 556 ; >933 ^-.786 ; i 934 P- =* 7 - 

T^ie^ question whether there is a relationship of 
landlord and tenant is to be deter^ned first 
according to this Act and G 

=7 C. ii76=*57 I. a. 110 = 58 M.L.J. 293 (P-^.'*)- 

La^ titles ih Berar cannot always be compared 
to leases under the Act. 98 I.C. 16— 1927 N- 50- 
A mere agreement to lease does not opemte as a 
i^a«T nof does it affect the land un^ 

^ent is^peciftcaUy enforced on 

iessc^ actually takes possession of the property on 
the very day of the agreement and pays 
aercem^nt Certainly amounts to a lease nnd to 
that extent it is void if not in writing registered. 
But the Agreement would still be an agreement 
£r a leaseTand in so far as it is an agreeme^f^ a 
lease, it is not void merely because reg ^ ^ 

transfer of property, it is void. 3 , g 

486=1936 B. 246. ;ffcct tha®t\ 

M. 74 ^ ^ mere j^h^„alow at a certain 

person has taken by the owner is 

rent for one year and not sig ^ ^ ^^y ^ ^ ^ ^ ^ 

e>cecution of the kirayanama cannot entitle the 
S«on executing the deed to continue in posses- 
sion of the premises covered by die 
in i'>‘Z fib A patta tendered to, but not 

accepte'd by, a tenant is not a 
T»rt«ies of the Registration Act. 8 M.L.T. 37 * 

? I c 730 A tenancy in respect of a fraction^ 

rn;r^Sn“2ttr ‘s’-- 


NOTES. 

power to the High Court to make rules ; it is not 
compulsory on the High Court to make such 
rules M. 244. As to how far the rules made 

under this section are binding on the High Courts 
in the exercise of their ordinary ongmal jurisdic- 
tion, see 1 C.L.J. 31. j « » 

Sec 105 . — The Act uses the word lease not 
merely for interests which can be fiti^ by 

registered instrument but f<^ all »ntereste of the 

character defined in S.5* 54 * 7 5 * 

To determine whether a document is a le^c or 
not, the name of the document is n^bmg. 
Contents must be looked into. 82 I. G. 949— *925 
C ^t70. Lease of an immovable property is a 

transfer of a right to enjoy such He 

who allows a man to work the premises be 

said to transfer an interest m the leased Properties. 
Where the lessee agrees to sell the ;nte?uoon 

and allows the prospective assignee to enter upon 

the premises and to work them P^^ding the grant 
of consent by the lessor to the iSse^ I5 P- 

a i’ase under S. 105. i' "'“y 
r^less be a lease for the 

H^cf^te'^^eSpy^a'^portion of the Railway 

EreSiise. fo? ?hr?bslrSction of a petroleum 
prcrnises lor the meaning ot 

mstaUalion is a .hough by reason of the 

“ ’;ri-% 33 ‘= rirfp 'fhe*^:rtghi 

■.l"e?.j^y sueh"1.-pe??y"- whRh/s spoken of m 
105 means the right to enjoy the 

5 ?ksu^^tM=RLI| 3 a & 
Ty-wor'ian^; rri^di^afed T P Ac. 

w’itRirregglates fully the rights -nd ‘.ab^Pes of 
lessors and lessees m ‘Under S. 

P. 633 = 20 Pal 13 (f- immovable 

105, there can be a J?‘_red docu- 

propeity by \ 7 rtuc of ^favour of the 

ment executed by the lessee i . must be 

lessor. The subject-matter pro- 

immovable property ^ be a reversion 

petty may be actual land .Y the 

upon an existing term. reversion. Under 

Act to preclude the lease ol a reve^ion 

the English Law it is ‘Ve cL execute 

to create concurrent lha » j-row he can 

a lease to-day for a term, to run 

execute another ^asc an latter 

from the date on which he v,^eii held to be 
Icase^ Such a lease has alwa>s been neia 
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Xhe transferor is called the lessor, the transferee is called the lessee, the 

price is called the premium, and the money, share, 
premium and service, or Other thing to be so rendered is called the 

rent. 


rent defined. 


NOTES. 

See also 51 B. 274=1927 B. 115 i 25 Bom.L.R.* 
84=1923 B. 228. As to applicability of this 
section to mining leases^ see 36 G.VV.N. 709=1932 
C. 775. Inclusion of lands not belontpnp to the 
lessor would not make the lease void, il there was 
no fraud or misrepresentation. There could be- 
an apportionment of rent for the remaining 
lands. 39 G. 1016= 16 C.W.N. 606. An agree- 
ment between the co-sharcrs that each party 
should take the profits for years in turn, is not a 
lease: 25 O.G. 39=1922 O. 201 (»)• Taiman 
vrithi '* — Wliether amounts to lease. 25 S.L..R. 

45 »- 

DlSTlNCniON BETWKEN LEASE AND I4CENSE. 

There is a transfer of an interest in land in a 
leiise. Grant of exclusive possession is necessary, 
whereas in the case of a license there is no transfer 
of interest, although the licensee acquires a right 
to occupy the land. 16 I.C. 703 = ’7 C.W.N. 
166 : 48 M. 368=48 M.L.J. 161 (F.B.). See also 
31 B. 274 = 29 Bom.L.R. 7® > 35 .B.) ; 

1925 M. 434 ; 29 M. 353 ; 192G N- *74 ; 48 M- 
368; 32 Bom.L.R. 332 “ *930 B. 165. See 25 
Bom.L.R. 85=1923 B. 228. In deciding 
whether a document amounts to a lease or is 
only a license, the recitals therein can never be 
conclusive ; the Court has to look to the substance 
of the terms agreed upon and not to the nomen- 
clature given to the deed by the parlies. *933 
A.L.J. 749= 1933 A. 745 (F.B.). The definition 

of a lease in this section docs not apply to a 
restricted use of a portion of a house. 51 B. 274 
= 1927 B. 1 1 5. Permission to build on payment 
of rent without lease deed amounts only to a 
license. 38 .A. t 78 = 32 I.C. 346. An agreement 
to pay a certain quamiiy of grain to aiunher lor 
being allowed to take his cattle or cait along a 
definite strip of land amounts to a lease under 
S. 105. It is not a license. A suit for the re- 
covery of such grain is a suit for rent and is 
exempted from the cognizance of the Small Cause 
Court. 92T.C. 683^ 1926 N. 174. A kabuhyat 
executed by a person occupying certain premises 
and accepted by the owner of the premises can 
in no way be considered to be a lease as defined 
by S. 105, and is not sufficient to bestow title 
on the occupant of the premises. But though 
it docs not operate as a lease it is not on that 
account inadmissible against the executant himself 
when the kabuhyat contains a statement against 
his own interest. I937 1297--193O .\. 32. 

Lrasr and ramilv aruangfmen r.— It a irans- 
action is in fact a lease a-s defined by S. 105, the 
requirements of law regarding registration catinot 
be evaded merely by calling it a family airange- 
ment. (1937) * M.L.J. 679 1937 M- 882 (F.B.). 

A transfer of the right to enjoy immovable pro- 
perty in perpetuity made by the holder of an 
impartible Zamindari to a junior meniber on 
terms, or in pur.suancc of an agreement, that the 
junior member will give up all claims for present 
or future maintenance and will pay annually 
to the Zamindar a sum of money, which is called 
poruppUt is not a lease within the meaning of S. 105, 
and is effective, though oral and not in writing 

C.C.M .— 651 


registered. (1937) 1 M.L.J. 679 (F.B.)= 1937 M. 
*882. 

Construction or Le.ase-deeds. — See 1922 P. 

75 - 

Rent. — Rent may be in money (22 C. 680) ; 
or by way of service rendered (15 C.P.L.R. 42 ; 
32 C. 243) ; or by way of royalty (as) in the case 
of mines : see 5 C.L.J. 148 (172). Tlie word 
used in a rent-note to denote the duration of the 
lease was aniyamit which means indefinite or un- 
restricted or unlimited. But reading tlie rent 
note as a whole, it appeared that the period of 
the lease was to extend so long as the Kesari and 
Maratha institutions were in existence. Heldy 
it was not a permanent lease and the lease was 
valid in law : 33 Bom.L.R. 590. 

Fraud or Mistake. — In the absence of fraud 
or common mistake, a lessee is entitled to the 
possession of a plot of land described in the lease 
as boundaries. 16 C.\V.N. 225 = 13 I.C. 481. 
A lease obtained by fraud is not void, but only 
voidable at the option of the lessor. 36 G. 675 = 

9 C.L.J. 523= I I.C. 626. A lease by a minor is 
void ; it is incapable of ratification express or 
implied by the acceptance of rent by the lessor 
on attaining majority. 33 Bom.L.R. 111 = 1931 
B. 178. That It was- executed by the lessee* in 
favour of the minor lessor and not by the lessor 
docs not cure its invalidity. A lease is essentially 
a bilateral contract; 1931 M. 147 = 59 M.L.J. 

94 *- 

Municipality. — A municipality is not outside 
the provisions of the T. P. Act and, therefore leases 
by municipality arc governed by .\ct. 26 A.L. J. 

320=1928 .\. 95. 

Secs. 105 and 107 . — The letting by a Munici- 
pal Count il of the right to collect the fees of the 
municipal slaughter-houses and fish-bazaars is 
lease as defined b>- S. 105 : the right to collect 
ihc .said fees amounis to profit arising out of land, 
and is therefore immovable property. Under 
S. 107, such a lea.se mu.st be executed both by the 
lessor and the lessee and a lease for one year 
rcserx-ing an yearly rent has to be made by a 
registered instrument. Where such a lease is 
e.xecutecl by the lessee alone and registered, it is 
invalid under S. 107. Where it is not executed 
on behalf of tlie Municipal Council before regis- 
tration, it is not in conformity with the require- 
ments of S. 107, although sub.sequcnt to registra- 
tion the President and some members of the 
.Municipal Council put their signatures on it. If 
the lessee has had the advantage of the lease the 
invalidity of the lease would not prevent’ the 
Municipal Council from recovering sucli amount 

reasonable under S. 65 of the 
Contract .\ct. 47 I..W. 668 =1938 M. 746. See 

also 193G U. 246. The plaiiuitf brought two suits 
for reco\ cry of i c-nt in respect of certain property. 
The leases were for a period le.ss than one year! 
The plaiiitilT did not lelv on any oral agreement! 
The suit was based merely on certain rent notes 
which were not rcgisleicd and the plaintiff did 
not sue on the basis of his title for recovery ol' 
compensation for use and occupation. The 
defendants were already in possession before the 
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Decision of cerlain leases 
in absence of written contract 
or local usage. 

of a year of the tenancy ; 


io6. In the absence of a contract or local law or usage to the contrary, a 

lease of immovable property for agi'icultural or manu- 
facturing purposes shall be deemed to be a^ lease from 
year to year, terminable, on the part of either lessor 
or lessee, by six months’ notice expiring with the end 
ui , and a lease of immovable property for any other purpose 

shall be deemed to be a lease from month to month, terminable, on the part ot 
eith r lessor or lessee, by fifteen days’ notice expiring with the end of a month 

of the tenancy. u u ir 

Every notice under this section must be in writing signed by or on behalt 

of the person giving it, and i[either be sent by post to the party who is intended 
to be bound by it or be tendered or delivered personally to such party], or to one 
of his family or servants at his residence, or (if such tender or delivery is not prac- 
ticable) affixed to a conspicuous part of the property. 


LEG. REF. 

^ Substituted by Act XX of 1929. 

NOTES. 

execution of Uie leases and there was no question 
of fresh delivery of possesion. The plaintiff 
could succeed only if she had sued for rent ^ 
the basis of registered leases. 41 P.L.R. 570 — 
IQ2Q L. 162. See also 1939 L. 423. 

Secs. 105 , 106 , 108 and 111 : Lease, if herit- 
able PROPERi*v. — A lease for which no term is 
fixed is a lease running from month to montn, 
terminable upon proper notice. Such is 

heritable property. l.L.R (1937)^.406 i 937 

^ S^ec. 106: Scope and Applicability. 

does not apply to Punjab. 106 I.G. 537 *928 L- 

34I! 19^3 L. 659- G 

i?prr<s.w.N. 10.9 ; r M-ux 

to agricultural leases: 20 I.C. ^ j j5 I q 

kll ’ ?A notice Liking agricultural tenant from 

^fc^WN 4/0=60 I.c! 826. The only leases 
^ S I OS are leases for a certain time, 

recognised by S. 105^^^ leases in perpetuity. 

^here* therefore the status of a person does not 
M under any of these heads, he cannot be a 
fessec ; and hence he carmot insist upon a notice 
to quit as contemplated by S. 106 : 

?o 6 is tfia^he^htfo en^orthe pro- 

d^r^sed musJ’L.given®for a -r.a^n per^^d. 
express or implied or in ^ „se the 

fetcc^o. ag.el ^.o 

r/pU«ble anTtL omission to 

bS Varded a. fa.a .o a^sud jec.me^ 
cIsT oT^l^sJ/cr a /.red term when .he term 


has expired. 1931 A.L.J. 666 . Alter the exjWD^ 
of the period, the tenant is only a tenant at suffe- 
rance and is not entitled to any notice to quit. 

1933 A.L.J. 682=1933 A. 756 (2). In the c^c 

^utbandi holdings, unless there is a special emtom, 
to that effect, the right to occupy the land docs 
not enure beyond a particular se^on or a 
particular year and the tenancy not bemg a le^e 
from year to year, S- io6 does not apply. 6o C. 
681=37 G.W.N. 335=^933 C- 609. A renting by 
the lessee for twenty years of shops at a nxed rent 
as long as the sub-lessee kept them and paid 
monthly rents, creates a 

P.L.R. . 9 . 3=.9 I C. 493 - VVhem mnant who 
originally came into possession of the demised 
land under an invalid lease for 10 years and 
continued in possession with the consent ot the 
lessor paying rent at a monthly rate, the pre- 
sumption is that a monthly tenancy was created 
between the parties by oral agreement, accom- 
panied by possession. 33 M.L.J. ^4 — 43 
310. See also 1933 P' 485= *44 Tf* 

determine the nature of the tenancy, the IcngUi 
of possession, variation of rent, if any, manner of 
dealing by the tenants and^ other connected 
circumstances have to be conridered. *^\*J7‘* ,* 
= 21 M.L.J. 845. Seealso>i^C. 738 ; *» G.W.N. 
242 ; 8 G.W.N. 297 ; 32 G. 51 ; 34 9^2 J 3.2 

C. 41 ; 5 G.W.N. 846. Where no term is 

mentioned in a lease, it must be regarded as a 
lease from year to year terminable by notic^ by 
either side according to law. 3 P.L*J* 57^—43 
I.C. 965. The tenancy of a house \s resumed to 

be monthly. 6 i I.C. 976=2 ^^.T. 178. If 
under a lease created after the T. P. Act, the 
tenant enters into possession on the basis of an 
oral agreement and continues in possession on 
Davment of rent to the lessor, and the purpose of 
tenancy is neither agricultural nor manufacturing, 
the lease must be taken to be a lease from month 
to month under S. 106 of the Act. l.L.R. (i 939 ) 

2 C 254=43 G.W.N. 797 = *940 C. 89. Unless 
there is some indication to the contrary, the term 
‘ ordinary tenant ’ would in Calcutta mean 
monthly tenant, even though there was no 
reference to payments of monthly rent, and 
such a tenancy would be terminable on 15 days 
expiring with the end of the month of the tenant^. 

4.3 G.W.N. 309 = 41 Bom.L.R. 684=1939 
ir=(i939) 1 M.L.J. 365 (P.C.). See also 42 
G.W.N. 1 1 rs ; 1939 P- 296. Where yearly rent 

is reserved, though payable in instalments, tn 
tenancy may be presumed to be from year 
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year. 24 I.G. 183= 19 G.W.N. 525 ; 23 C.W.N. 
64ISSS51 I.G, 415, There is no presumption, 
from the mere fact that a lease is for building 
purposes, that it creates a permanent tenancy. 
In the absence of anytliing in the lease itself the 
Court should infer a monthly tenancy only. 48 
L.W. 894=1939 M. 247; 1941 A. 399 => 94 « 

A.L.J. 557. A tenancy may well be a monthly 
tenancy though the rent may be mentioned as 
so much per year. 1941 P.VV.N. 513=1941 P. 
488=194 I.G. 300. When a tenant under a 
lease of premises in Calcutta for a term of tlnec 
yea»*s holds over after expiry of the term, he does 
so as a monthly tenant, and each month of the 
tenancy expires at midnight on the rst day of the 
succeeding month. 38 G.W.N, 782 = 1934 C. 
837. But when the contract is not registered, 
it will be monthly, 44 G. 403=33 I.G. 899 ; 26 
I.C. 962. The mere fact that the rent is fixed 
for a year does not make the tenancy a yearly one: 
51 I.C, 44 ; nor the fact that rent is payable 
yearly : 50 I.C. 918 ; 61 I.C. 976 = 2 P.L.T. 178. 
A provision for etihaticed rent in a lease after the 
expiry of tlie term does not take away the land- 
lord’s right to eject the tenant after due notice. 
23 G.W.N. 641 = 51 I.C. 415. Where enhanced 
rale of rent is proposed by a landlord and the 
tenant continues to occupy the property without 
any protest he should be deemed to have accepted 
he proposal. But when the tenant protests 
against the enhancement, the remedy of the 
landlord is ejectment and' where he did not 
pursue that remedy, he cannot subsequently 
claim the enhanced rent. 10 O.W.N. 1000 = 
1933 O. 465. The presumption of the section 
does not arise when there is a contract to the contraty. 
32 I.C. 692. See also 42 G.W.N. 598= 1938 C. 
656. 

Contract for RtNtNVAU. — Contract of icnewiil 
of lease runs with the land and can be enforced 
against the lessor’s transferee with notice. 8g 
I.G. 273= 1925 N. 281. See also 19 C.W.N. 1 197 
= 27 I.C. 397. No renewal can operate when 
its terms arc undelincd and are dependant upon 
the will of the lessor. 3.1. I.G. 92 ---21 C^W.N. 
183. When the terms are undelined, it may be 
taken tijat the renewed lease is on the same t«*rins 
as the old one. 33 I.C. 448 — 20 C.W.N. 9^8. 

Notice to quit. — T he object of the legislature 
in providing for a notice to quit is to prevent the 
eviction of the tenant arbitrarily at any moineiU 
without giving him time to gather the produce ot 
his labour, rcndeiing his position very insecure. 

2 C. 156. Yearly tenant is entitled to 6 months’ 
notice and monthly tenant to 15 days’ notice. 
1919 P, 235 -50 I.C. 8. .SVr, as to tenant h<*hHng 
over, cases under .S. i 16. The pr<*visions of tlic 
section as to notice to quit are subject to a contract 
to the contrary. 1923 L. 281 ; 34 I.C. 516 ; 

47 I.C. 19 ; see also 32 I.C. 692. t lic words •* in 
the absence of an agreement to the contrary ” 
in S. I t6 refer to an agreement as to the terms of 
the holding over. Where there was ii term in a 
lease that the lessee would give up possession 
without notice and on the expiry of the lease, 
the Ic.ssee held over on payment of rent : The 
term as to notice is not carried over to the new 
lease and notice is necessary to terminate the 
later lease : 37 C.W.N. 971. See also 1938 N. 

^06=1938 N.L.J. 317. A notice to quit should 


not be construed with a desire to find faults in it, 
but with a view to its validity. A notice is good 
notwithstanding that the addressee is described 
therein as a trespasser. Nor does the fact that 
two months’ time is given where only 15 days’ 
time is necessary invalidate the notice. 36 C.W. 
N. 918. See also 68 G.L.J. 41 1. Where a person 
undertakes to surrender whenever required, no 
notice is necessary’. See i to I.C. 398=1928 M. 
687 : see also 1910 M.W.N. 794 = 8 I.C. 362. In 
the case of a lease for fixed period, notice of ter- 
mination is not necessary. 1932 .A.L.J. 126. In 
cases not governed by the T. P. Act, reasonable 
notice is sufficient. 23 C.W.N. 641 = 51 I.G. 415 ; 
42 I.C. 375 ; 30 I.C. 886 = 22 C.L.J. 74 ; 20 I.C. 
363 =J 7 G.W.N. 1073 J 57 I C. 311. A person 
claiming from a tenant at sufferance is not entitled 
to notice to quit. 114 I.G. 725=1929 A. 610. 
In cases of agricultural leases, notice need not ask 
the tenant to quit exactly at the end of the year. 
1925 M. 346 = 85 I.C. 339. A notice demanding 
an agricultural tenant from year to year, to quit 
the land immediately or forthwith is not proper, 
and reasonable notice is necessary. 1929 N. 169. 
If the notice makes it quite clear to him that the 
landlord intends to take possession of the whole 
of the jama the notice is valid although it contains 
an inaccurate description of the land. 68 C.L.J. 
.j.8i = i 939 C. 291. Permission to build on pay- 
ment of rent without a lease-deed amounts only 
to a liccn.se and no notice is ncccssai-\'. The 
remedy will be for wrongful revocation of license. 
38 A. 178=32 I.C. 346. Where the lessee is 
allowed to construct a building on (he land 
leased, and the lease is found to be one from 
month to month, it is unjust for the lessor to 
claim the structure to be demolished. He should 
give the lessee a notice to quit. 1939 P. 428. .A 
iciiniu who holds against the wishes of the land- 
Imd is not entitled to notice to qvtit. 53 I.G. 
j8o (P.). A person not prepared to accept 15 
days’ notice is not entitled to ask the notice to be 
sei*ved under S. 106. 1927 S. 24=97 I-C. 577, 

Where according to the contract, a lease is termi- 
nable only on the happening of a particular 
contingeiicy, a prior notice to quit will be of no 
avail. 53 I.C. 109. Xotice by some of the co- 
ouners is .sufficient if otliers have consented to it 
by conduct. 3.f I.C. 56. But see 9 I.C. tio. 
Where a notice given by agent of a manager oj temple 
property is not lu-aded a.s such, it is not bad. 1925 
1 99—: 78 I.CJ. 651. .\nticc served by post will be 
pre.sumed to have been served. 46 Cl. 458 = 4-3 
l..\. 222 (P.C.l. [This was the law even before 
the piescnl amendment ol' 1929. Now this has 
been .specially pr«>videcl for by the amendment] 

“ Sending by post ” in S. 106 must mean sending 
l)V p<jst to the tenant's proper address. 43 G W 
N. 309-4* Boin.L.R. 684= 1939 P.C. ii=fiQ2ol 
I NI.L.J. 365 (P.C.). Where a registered notice 
was returned with a note ‘ refused ’ in \ ievv of 
presumption that posting of a letter in due 
course raises, it cannot he said that there has not 
been a propel service of notice. 1938 A. L 1 1 i 

1938 A.WMt. (H.C.) 3-28=1938 A. 388 

.Service on one of many joint tenants will be 
evidence of service on others. 46 C. 458 ^43 I A 
222-33 M-UI. 707 (P.C.) ; 37 C.L.J. 478 = 75 

I.C. [03. J^olice must be served on all. 29 C W N 
620. Service must be where tlic lessee ie.sides 
and on the lessee. 13 I.C. 59 = 9 .A.L.J. 37^, 
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AflSxture is bad, unless tender or delivery is im- 
practicable. 51 I.C. 44. As to service of notice 
in the case of joint tenants, see 87 I.G. 708 = 29 C.W. 
N. 620 ; 37 C.L.J. 478=75 I.G. 105. Where the 
lessee surrendered, the sub-lessee is not entitled 
to any notice. 20 I.C- 11 = ii A.L.J. 951. A 
notice to be valid should be of a period termi- 
nating with the end of the month or year of 
tenancy. 18 A.L.J. 854=57 I.C. 593 ; 26 I.C. 
962=19 C.W.N. 489. See also 27 Bom.L.R. 102 
= 1925 B. 167 ; 22 B. 241 ; 38 C.L.J. 177=1923 
C. 524. Notice not bad by reason of its being 
too long by a few hours. “ 'The validity of a notice 
to quit ought not to turn on the splitting of a straw** 
1931 M. 352 = 60 M.L.J. 293. If the tenancy is 
per Bengali year, the month and the period of the 
notice should be calculated as />^BengaU calendar. 
30 I.C. 887 = 22 C.L.J. 78 ; 30 I.C. 886 = 22 

C.L.J. 74. Lease of house — ^Termination of — 
Notice asking lessee to vacate by midnight 
of the 31st July ~ Not necessary that 
lessor should send the notice on the 15th 
July or that he should ask the lessee to vacate 
on the expiry of the 1st August. 1937 3 ^. 

Notice to quit by a certain date, meaning of : 
*937 N. 139. When a house is taken on rent and 
occupied in the middle of a month and rent is 
paid separately for the days during which the 
house has been occupied prior to the first of the 
following calendar month, the intention of the 
parties is that the tenancy should begin on the 
first of each calendar month. 1936 O.W.N. 514 
= 1936 O. 306. A notice was given on 9th 
November, 1927, to the lessee stating that he 
should vacate the land on I3lh May, * 927 - 
1027 in the notice was a mistake for 1928 and 
parties were not misled . The notice is valid. 
^934 A.L.J. 674= *934 A. 787. Objection to the 
legality of the notice is not to be raised on appeal 
fo? the first time. 1 9*3 R- * 3 - In reckoning the 
period, tlic day on which the notice is served is 
excluded and the day on which it expires is 

36 I.C. 962= 19 C.W.N. 4^. S.ip6 

implies the existence of a lease. Where the 
relationship of landlord and tenant between the 
pardes has been created not by a lease but by a 
decision of a Court, the tenancy cannot be legally 
terminated by a notice to quit under this section. 

d6 C.W.N. 464. 

Notice to quit and demand of enhanced 
RENT IN THE ALTERNATIVE. — Where a noticc to 
Quit or pay enhanced rent is issued to a tenant, 
2 nd he refuses to quit, it does not nec^st^tly 
follow that he is bound to pay the enhanced rent 
from the date of the termination of the tenancy. 
He may be entitled to remain for some reasonable 
time as in the case of a shop-keeper who has 
been in a particular place for a long time paying 
only the original rent. But where a tenant 
refuses to quit, he cannot also refuse pay the 
enhanced rent. When he has been asked to quit 
or pay enhanced rent, if he does not quit, he must 
be deemed to have agreed to pay at the enhanced 
rent, if sucli rate is neither penal nor improbable. 
The Court has always a discretion in fixing the 
amount. 1940 N.L.J. 118= .940 
the notice was to quit or to pay at an enj^^^ 

cd rate, the tenancy is at an end, if the paymem 
at enhanced rate is not agreed to. 43 A. 330 — 
19 A.L.J. 92 ; *9 I.C. 758- Where such a 

notice is invalid for want of proper period, the 


1 

^tenancy does not determine nor can enhanced 
rent be demanded. 62 I.C. 421 = 2 P.L.T. 282. 
See also 1926 N. 147. See contra 89 I.C. 578= 1926 
. O. 79. Notice to quit — Construction — Offer to 
• pay compensation to tenant — Lease silent as to 
payment of compensation — Right to ej’ect without 
.payment of compensation. 1936 C. 581. 

, i PeRMANENT TENANCIES. — The burden of prov- 
jing permanency of tenure is on the lessees. 
/ 'Otherwise, the leases shall be presumed to be 
monthly or yearly as the case may be. 43 I.G. 
643 = 35 M.L.J. 281. See also 13 C.W.N. 513= 
9 C.L.J. 362. Joint lessees cannot object to parti» 
tion on the ground that the permanent leases 
'^ere granted by the lessors in excess of their 
•powers and are liable to be set aside. 43 G. 1118 
= 53 I.C. 129. In case of building leases the pre- 
sumption is in favour of permanent tenancies. 
;i P. 717= 1922 P. 258 ; 34 C. 358 ; 164 I.G. 1003. 
“The lease of land for the purpose of putting up 
ja permanent construction cannot be deemed to be 
a permanent lease. ‘ Such a lease in the absence 
of any contract or local law or usage must be 
deemed to be a lease from month to month. 194 * 
A.L.J. 557= 1941 A. 399. See also 48 L.W. 894= 
1939 M. 247 ; 23 P. 294. The use of the words 
Istimrari M.aurasi Mokurari in a lease prima facie 
creates a heritable and permanent tenancy and 
not merely an estate for the life of the grantee. 
41 I.C. 875 ; but the use of the word “ Istimrari ** 
or “ Istimrari Mokurari ” prima facie refers only to 
life estate. 56 I.G. 656 ; 30 C. 883. The 

following are presumed to create a permanent 
tenancy — Patni tenure, 3 B.L.R. (A.C.) 437 ; 25 
C. 13 ; Mulgini tenure, 17 M. 218 ; Mirasi tenure, 
1888 P.J. (B.) 304 ; Kayam saswatha tenure, 35 
M.L.J. 129. See also 25 C. 13 ; 3 Bom.L.R. 437 ; 
17 M. 218. A forfeiture clause in a lease deed does 
not derogate from the otherwise permanent nature 
of the tenancy. 34 G. 358. Long ^d continued 
possession coupeld with the tenants building on the 
land pucca structures from time to time would 
give rise to a presumption of permanent tenancy. 
See 28 G. 738 ; 32 C. 51 ; 34 C. 902. But see 
15 B. 647 ; 31 B. 185. A permanent tenancy 
created before the passing of the Act to which, 
if created after its passing, its provisions would 
apply is transferable. 33 I.C. 502 (C.). 

Tenant-at-sufferance or tenant-at-will. 

— The representative of a tenant at^ sufferance 
is a mere traspasser and his possession is not that 
of tenant entitled to receive a notice to quit as 
required by S. 106 ; 1 14 I.C. 725- I* ** doubtfxU 
if tenancy by sufferance exists after the passing 

of the Act. 39 M. 54=33 I-C: 705 J 
25 I.C. 109=1914 M.W.N. 728. But see contra 
90 I.C. 98=1925 C. 1171. The defendants who 
were holding for a long time under yearly leases, 
and, on the expiry of the term under the last 
lease, were holding over on {payment of rent to the 
lessor. There was no provision in the contracts 
between the parties what, if any, should be tl^ 
notice in case the defendants held over, 
that the tenancy should be deemed to be renewed 
from month to month (though rent was paid per 
year) and that fifteen days’ notice ending 
month of the tenancy was sufficient. 36 G.W.i''. 
918. The defendant was a tenant for a term o 
four years commencing from the ist June, * 9 *. 
After the expiry of his lease, he continued to nom 
over till 1928. A notice given on the ist Feb aiy 
1928, of his intention to quit on the ist Marcn i 
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loy. A lease of immovable property from year to year, or for any term ex- 

Leases how made. deeding one year, or reserving a yearly rent, can be 

made only by a registered instrument. 

^[All other leases of immovable property may be made either by a regis- 
tered instrument or by oral agreement accompanied by delivery of possession]. 

2[Where a lease of immovable property is made by a registered instrument, 
such instrument or, where there are more instruments than one, each such instru- 
ment shall be executed by both the lessor and the lessee] : 

^[Provided that the Provincial Government may ®[* from 

time to time, by notification^ in the Official Gazette, direct that leases of im- 
movable property, other than leases from year to year, or for any term exceeding 
one year, or reserving a yearly rent, or any class of such leases, may be made by 
unregistered instrument or by oral agreement without delivery of possession.] 


LEG. REF. 

* This paragraph and proviso and substituted 
inserted respectively by S. 5 of Act VI of 1904. 

* Inserted by Act XX of 1929, S. 55. 

* Words, ‘ >vith the previous sanction of the 
Governor-General in Council ’ omitted by A.O., 
« 937 - 

* For notification (i) by Govt, of Burma, see 

Burma Gazfttey 1907, Pt. I, p. jtafi ; (2) by the 

Govt, of the U. P. see U. P, Gazette^ 1905, Pt. I, 
p. 410. 

NOTES. 

valid and effective. The lease of 1921 expired 
at midnight on the 1st June, 1925, and the notice 
expired with the end of a month of the tenancy, 
viZ‘i the midnight of the ist March, 1928 : 37 
C.W.N. I = 1932 P.C. 279 = 63 M.L.J. 685 (P.C.). 
See also 16 Luck. 44. Where the tenants take 
possession under a document which clearly pur- 
ports to be a lease for a term of years, but which 
is not duly stamped and registered, the tenants 
are only tcnants-at-will. 90 I.C. 98=1925 C. 
1171. But see 25 I.C. 109=1914 M.W.N. 728. 
Where the evidence .showed that the defendant 
was the tenant of the predecessor of the plaintiff 
and that he had been paying rent for the posses- 
sion : the plaintif! could not eject the defendant 
as a trespasser but only under the terms of the 
lease. 1930 A.L..J. 1409. 

Secs. IO6 and 111 , Cl. (h). — Tenancies 
from year to year or month to month created 
after the passing of the T. P. Act are leasehold 
interests and arc both transferable and heritable. 
Consequently a notice to quit served on the sur- 
viving tenants alone but not on the heirs of some 
of the tenants who are dead is not valid and 
sufficient in law to determine the tenancy. I.L. 

(‘ 939 ) ^ C. 254=43 C.W.N. 797=1940 C. 89. 

Secs. 106 and 1 16 . — S. 106 applies only when 
there is a valid lease created as rc<iuircd by S. 
107 and the tenancy is subsisting. Where a 
lease is not according to law, the tenant is only a 
tenant at will and if he continues in possession 
after the period fixed in the invalid lease, without 
the landlord’s consent, he becomes a tenant at 
sufferance, and is not entitled to any notice to 
quit prior to ejectment. 1940 O.W.N. 586^ 
1940 O. 401. 

See. 107 . — As to limitation to the territorial 
operation of S. 107, see S. i, supra. S. 107 
extends to every cantonment in British India — 
iee the Cantonments Act, S. 32 (i). 


Change in Section [before the amendment 
THERE WAS A CONFLICT OP VIEWS] — The Allahabad 
High Court held that a lease must be by deed 
signed by the lessor also. 26 A. 368 ; 27 A. 190; 
31 A. 276. This view was taken by the Madras 
and Calcutta High Courts in the earlier cases 
(30 M. 322 ; 32 M. 532 ; 14 C.W.N. 73), but 
abandoned in 35 M. 95 = 21 M.L.J. 202 (F.B.), 
X L.W. 236=24 I.C. 7O4 and 39 C. 1016, The 
Rangoon and Bombay High Courts adopted the 
Allahabad view (3 R. 379 ; 27 Bom.L.R. 626). 
Now a lease should be executed by both the 
lessor and the lessee. A registered kriyanama 
executed by the lessee only cannot operate as 
lease, but he is bound by its terms unless of course 
he proves fraud or coercion. Nor is the document 
a license. 1942 A. L.W. 373. Before the T. P, 
Act, for the execution of a permanent lease, the 
execution of a patta was not necessary and the 
acceptance o( a. kabuUyat was sufficient. 14 C.L.J. 
614= 10 I.C. 489. 

As TO Scope of Section, see 3 P.L.T. 12 = 
1925 P. 216 ; 1941 P. 577. The amendment of 
S. 107 which requires leases to be in a bilateral 
form applies to leases executed subsequent to 
April 1st, 1930, in pursuance of an agreement 
entered into before that date, although such 
agreement provides for two separate documents 
by the lessor and the lessee. 43 C.W.N. 956. 
S. 107 does not apply to agricultural leases. 11 
O.W.N. 1565= 1935 O* 90* Nor to any grant or 
other transfer of land or any interest therein made 
by or on behalf of the Crown in favour of any 
person. 6 P. 446=104 I.C. 209=1927 P. 319. 
74 I.C. 369= 1923 O. 114. But see 36 A. 176 ; 

3 A.L.J. 129. By virtue of S. 287 of the Canton- 
men^ Act, S. 107 of the T. P. Act is made 
applicable to cantonments. 1931 L. 501. For 
purposes of registration the term of a lease means 
the length of lime for which the lessee is entitled 
to undisturbed possession provided he himself 
fulfils all the stipulated conditions. 36 A. 176 = 

12 A.L.J. 219 = 22 I.C. 933. A rent deed does 
not fall within the purview of S. 107. 42 P.L.R, 

75. A rent note signed only by the intending 
lessee is not a lease under the Act and it would not 
require registration under S. 107. Further if it is 
neither from year to year nor for a term exceeding 
an year, nor reserv’ing an yearly rent, it docs not 
require registration, though it may amount to a 
lease under Registration Act, S. 2 (7). 1040 

N.L.J. I 10= 1940 N. 143. 
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Third paragraph. — Prior to the enactment 
of this paragraph, there was a conflict of decisions 
as to whether a kabuliyat or other document enact- 
ed by the lessee alone operated as a lease. For 
decisions holding that it did, see 55 C. 435 ; 39 
C. 1016 4 35 M. 95 ; 27 Bom.L.R. 626 ; 24 I.C. 
784 (1) (M.) ; 24 N.L.R. 68. For decisions 

holding that it did not , see 26 A. 369 ; 27 A. 190* 
31 A. 266 ; 1927 A. 729 ; 3 R. 379 5 *925 N. 
121 ; 1926 N. 391 ; 104 I.C. 410 ; 1924 A. 514; 
46 A. 303 ; 27 A. 462 ; 9 O.C. 296 ; 14 G.W.N. 
73 ; *930 A. 678. The latter view is up- 
held by. the amendment. Before a lease 
can be validly executed and registered, there 
ought to be a writing signed by the lessor when 
immovable property is leased out, and a mere 
kabuliyat by the lessee is of no avail. A lease for 
more than a year and continuing in perpetuity 
could not be given effect to without a registered 
document. The mere fact that the lessee obtains 
possession would not entitle him to force upon the 
lessor terms which would amount to grant in 
perpetuity. 166 I.C. 897= 1937 A. 36. S. 53-A 
would not bind the lessee when there is no writing 
signed by the lessor containing any such condition. 
Again, the part performance of the contract 
would entitle the lessee to remain in possession 
until evicted on notice and would entitle the 
lessor to claim rent from the lessee, but, in the 
absence of a written contract signed by the lessor, 
would not grant to the lessee permanent rights 
as rights of a perpetual lessee. 1937 A. 36. See 
also 1939 O.A. 170=1939 O.W.N. 102. l^ase 
and agreement to lease^ sec 1 1 C.L.J. 543*8 I.C. 632. 
S. 107 only prescribes the mode of creation of a 
lease. The effect of its non-compliance will be that 
the lease will be of no effect for the period. The 
statute does not say about the rights of the parties 
under the invalid lea.se and does not prevent the 
doctrine of holding over being applied, as that 
has been recognised by the statute itself. 144 I.C. 
788=1933 P. .1-85. Where the lessee executes a 
registered kabuliyat in favour of the lessors ^ttd 
the lessors accept it by means of an unregistered 
amalnamah no valid lease is constituted, as the 
kabuliyat executed by the tenant is not a lease nor 
can the acceptance of the lessor be proved either 
by the amalnamah or by oral eridence. 1935 29* 

(F.B.). Ss. 4 and 107 must be read together with 
S. 17 \d) of the Registration Act and instrument 
which does not fall under S. 107 is not compul- 
sorily registrable. 32 M. 532 = 4 I G. 1039. See 
also 39 M.L.J. 630. infra ; 21 M. 109 ; 44 M. 55 ; 
I I I.C. 863: 1926 0.609; 15 P- 460=17 
2i7-*i93b P. 372: 1939 A.M.L..J. 148- The 

Act is inapplicable to ?nulgeni leases and regis- 
tration is unnecessary. 28 I.C. 599= * 9*5 
N. 271 : also to agricultural leases which 
made without a written instrument : 90 I.C. 5* 
-=1926 N. 9. But where a lease is executed 
mainly with the object of making an arrangement 
for collection of rents and not with the object o 
cultivation, the lease cannot be regarded as an 
agricultural lease and is, therefore, subject to the 
provisions of S. 107. Such a lease is *t»va 1 , 

the lessee is no party to it as 5f9oired by 

section. 164 I.C. 830=1936 O.W.N. 757— *2 
Luck. 514=1937 O' * 5 *'. See also ' 9 ^ ^ 

Kabuliyat need not|bc registered. 24 IN. !-.«.■ 00 
“95 10 183. But when an instrument is 


executed for that purpose, it is afifi^ted by the 
provisions of S. 17 ( * ) Registration Act 

and must be registered ; and if it is not registered, 
it is inadmissible in evidence by reason of S. 49 
of the Registration Act. 62 C.L.J. 534**936 
C. 770. Lease Jor an indefinite period, need not be 
registered ; see 97 P.R. 19*5*32 I*C. 35 * nor a 
tenancy at will see 44 C. 214=21 C. W.N. 206. 
Lac cultivation falls within the extended definition 
of agriculture given in S. 2 (2) of G. P. Tenancy 
Act and a lease for three years for worWng out 
lac bearing trees need not be in writing and 
registered. But if reduced to writing, it must ^ 
registered because lease of a lac jungle^ is the 
right of planting lac on the trees,*’ that is to 
the right of sowing, cultivating and harvesting the 
crop. I.L.R. (1938) N. 31 = *937 N. 289. A 
lease for planting casuarina trees is not one lor 
agricultural purposes and must be registered. 
34 I.C. 539 = 3 L.W. 319. (.yre under S. 117)- 
Fishery rights constitute immovable property and 
the provisions of S. 107 excludes the possibility 
of an oral lease of such rights for a term exceeding 
one year. 1941 O.W.N. 1065=1941 A.W.R. 823 
(Rev.). Where the lease of a rice null 
cuted for one month with a condition that 11 
there was paddy left unmillcd at the expity of the 
lease a fixed monthly rent would be paid every 
month for five years, the lease is a lease for 
one year and requires registration. 194 3 * 

1941 R. 1 1 7. Where rent is mentioned in a lease 
which is inadmissible in evidence on account 
of its being unregistered, though the fi^re as to 
the rent mentioned in the lease cannot be looked 
at in order to establish the rent fixed, it might be 
looked at to establish what damages the 
landlord suing for arrears of rent was entitled to 

bv way of rent. 32 P-L.R. 36* = * 93 * L: 5 © . 
Execution of a rent note by the tenant without 

delivery of possession does not 

interest in the property. 27 

I.C. 648 (i). A rent-note m respect of a house 
for a period of eleven months, whicn is un- 
registered cannot operate as a lease. A regwtered 
instrument is necc.ssary m every case, except 
where the lease is by oral 

bv delivery of possession. 164 I.C. 557 — *936 N. 
174 Such an unregistered rent note is not 
receivable in evidence either for proving the 
duration of the lease or for proving the rent, xn 
view of S. 49 of the Registration Act. 1936 N. 

1 74. A perpetual lease of a plot of ground on ^ 
annual rent is not valid unle.ss registered. 1936 N. 
20«t. Whether a tenancy comes into e>^ten« 
before or after passing of T. P. Act, a Undlord is 
hrima facie entitled to possession of his ghaxr mazrua 
land subject, of course, to such right (if any) as 
the tenant may show to have been conferred upon 
him by the landlord. A permanent right can 
only be based either upon a contract express or 
implied, or upon some statement of fact grounding 
an estoppel. 23 P.L.T. 294. Tenancy reserm^ 
yearly rent must be registered. 59 I.' C. 788. The 
fact that rent is reserved at a certain amount a 
year does not by itself show that it is a tenati^ 
from year to year. A tenancy at will can be created 
orally. 44 C. 214=21 C.W.N. 206. See also 23 
T.C. 318=18 C.W.N. 858 ; 32 I.C. 35. A Uase 
from month to month which requires registration 
under S. 107, T. P. .\ct, but not under S. 17 «* 
the Registration Act is admissible in evidence to 
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prove the nature of possession under tlie instru- 
ment. Section 49 of the Registration Act applies 
only to instruments which are required to be 
registered by S. 17 of the Act. 193: L. 501. 
An oral lease of properly for a period of one year 
is valid. 146 I.C. 640= 1933 R. 262; 63 C. 31. 

But if coupled with a covenant to renew it from 
year to year must be registered. 26 I.C. 962 = 19 
C.W.N. 489 ; 18 I. C. 844=17 C.L..J. 167. See 
also 4 P. 139 = 84 I.C. 586=1925 P- 216. All 
leases for more than a year must be in writing and 
registered. A lease for life must be registered. 
59 I.C. 893. Where possession had been deliver- 
ed under an agreement, but documents have not 
been executed or registered, the position is the 
same as if they have been executed, only the party 
will have to file a suit for specific performance. 
27 C.W.N. 159=1923 C. 130 ; 32 I.C. 692=8 
L.B.R. 351 ; 5 I.C. 562 (C.) ; 14 A. 176 ; 31 A. 
276 ; 1925 C. 1171 ; 35 M. 93 ; 11 I. C. 863. 
Under S. 107 a lease made by oral agreement 
should be accompanied by delive»*y of possession. 
Delivery of the key of a vacated bungalow is a 
sufficient delivery of possession. 148 I.C. 548 (i) 
= 1 934 Pesh. 81(1). A verbal lease for more than 
one year is valid for one year if possession is 
delivered. 20 I.C. 715. An oral contract of lease 
for five years Ls invalid and the tenure would be 
presumed to be from month to month. 89 I.C. 
1019=1926 N. 147. Where a lease, which 
would have been valid if it had been merely oral 
accompanied with possession, is reduced to writing 
and is accompanied by delivery of possession, the 
document docs not require registration. 1937 
O.W.N. 1030=1937 O. 505. If a lease for 
residential purposes reserving a yearly rent is not 
registered, tlie tenancy must in the eye of law be 
deemed to be a tenancy from month to month. 
42 C.W.N. 771. Lease of house for 8 months in 
writing — Registration — Necessity. See 1938 O. 
W.N. 1080. Irregular arrangements between 
lessor and lessee pertaining to non-agricultural 
land purporting to be a lease for a period of years 
cannot be held to be a valid leas«* unless there is a 
written atid registered dotiiment. *937 R. lOo. 
Lease deed being inadmissible in evidence — 
Proof of oral lease — Permissibility. 37 C.W.N. 
473. Where a zamindar sells by auction his 
right to recover the rent due to him by the lyols, 
for a period of three years ih<- transaction amounts 
to a lease of immovable properly, the riglit to 
collect rents being a right to receive a benefit to 
arise in fiiture out of land and therclbrc an 
interest in the lantl. Tlie stibjecl of the lease is 
not land itself and the object of it is not agricul- 
tural. Such lease must be effected by an instru- 
ment in writing registered; otherwise it is not 
valid or enf<»rcrable aiul no suit for leni on the 
basis of such hrasc can b<* maintained. 43 L. W. 
387- 1937 Nl. 656. When the lessee under such 
lease has, hosvcver. collet t<-d rents it has to be 
regarded as use and occupation, lor which the 
lessee is liable for damages, the measure of which 
is the amounts actually collected by him from 
the r>’Ots. 1937 M. 656 = 43 I..W. 387. 

Unregistered Lease Dfed — ^VDM issiBiLrrv in 
Evidencf. — When the origin of a tenancy is 
known and the document by which it piirports 
to have been created and which is the primary 
evidence of the transaction is ruled out, oral 
evidence as to the terms of the tenancy is not 


admissible nor ran attendant circumstances be 
looked in to find out its nature or incidents, 37 
C.W.N. 473= 1933 C. 612. But when possession 
of the leased property is admitted, the lessor could 
recover money for the use and occupation. 36 
B. 500=15 I.C. 830; 18 I.C. 844=17 G.L.J. 

167 : 89 I.C. roig ; 29 P.W.R. 1922=: 1922 L. 
329. [See now S. 53-A giving legislative recog- 
nition to the doctrine of part-performance. 27 
A.L.J. 1134=1929 A. 831 is not now good law. 
See also 1923 C. 63.] But an un*«gistered lease 
deed is admissible in evidence for purposes other 
than to prove the lease : 44 M. 55 = 39 M.L.J. 
639 (I'.B.) ; 1942 O.W.N. 357=1942 O.A. 258. 
For instance that possession was permissive and 
not adverse: 39 M.L.J. 639=59 I.C. 330 (F.B.). 
See also 32 P.L.R. 361. Also reference may be 
made to tlie deed for ascertaining damages. 32 
P.L.R. 361 . If there was a letting by oral agree- 
ment and delivery of possession, the mere exis- 
tence of an instrument which is inadmissible, for 
want of registration does not exclude other evi- 
dence of tenancy. 32 M. 532 = 4 I.C. 1039. 
The instrument itself is inadmissible, though it is 
in the form of a letter written to tlie lessee by the 
lessor after the grant of a lease. 37 G. 293=4 
I.C. 713. But see 90 I.C. 51 = 1926 N. 9, holding 
that a letter written by lessor to lessee and refer- 
ring to an already existing lease is evidence of the 
prior lease and is admissible without registration. 

A sub-lease which requires registration but which 
is not registered is void ; and a condition in 
the original lease against transfer is not broken by 
the sub-lease or transfer which is void. Such an 
illegal sub-letting would not entail forfeiture for 
breach of condition against transfer. 15 P. 460 
1936 P. 372, A document given by the owner of 
land to his tenant or by the tenant to his landlord, 
varying the term of the tenancy with reference 
to the amount of rent to be paid requires regis- 
tration. [2 I.C. 89, implicdl>' overruled by 39 
C. 284 (F.B.) ; 2.^. C. 20 and22 M. 2 1 7, Not Foil.]. 
162 I.C. 33“40 C.\V.N. 638=1936 C. 155. 

Orai. agreement to Lease. — An oral agree- 
ment to lease, which contemplates specifically 
the formal execution of a deed can be specifi- 
cally enforced, and S. 107 is no bar to the same. 
!00 I.C. 404=1927 C. 275. See also 1926 N. 
147 : 20 I.C. 715 (oral lease for more than one 
year accompanied by delivery of possession will 
be good for one year). 20 1 . C. 715. See also 

I.L.R. (1939) 2 C. 854^43 C.W.N. 797= *940 C. 

89 : 63 C:. 31 : 19 P.L.T. 7 ‘M ~ 193O P. 435. An 
oral lease ol agricultural land cannot be complete 
or valid without delivery of possession. Where 
there has been no delivery of possession it can only 
be regarded as an agreement to lease. Such a les- 
see cannot alone maintain an action in ejectment 
against a pcrst>n in possession and not claiming 
under (he lessor. Where a written unregistered 
lease is inadmissible for want of registration, 
an oral lease cannot be allowed to set up! 

20 P. 346 22 P.L.T. 971^194: P. 577. But 

in the absence ol a registered instrument, the 
verbal agreement alone could not create a per- 
manent lease and the doctrine of part-perfor- 
mance ccmld not be applied so as to modify or 
override tlic mandatory pro\ isions of the Art, so 
as to nullify the sfa(utfn-y reejuirement of a regis* 
tered instrument. 58 yt =35 C.W.N. 550 = 

60 M.L.J. 538 (P.C.). \^See S. 53-A). Whether an 
oral agreement is a lease, or mcrelv an agreement 
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108. In 

Rights and 
lessor and lessee. 


t'.ie absence of a contract or local usage to the contrary, the lessor 

and the lessee of immovable property, as against one 
liabilities of another, respectively, possess the rights and are subject 

to the liabilities mentioned in the rules next following. 


or such of them as are applicable to the property leased : 


NOTES. 

10 let, is a question of intention of the parties. If 
the intention was not to create immediately the * 
relation of landlord and tenant or something 
more had to be done before the relation com- 
menced, it is to operate only as an agreement to 
let and not as a lease. 1933 220. An oml 

agreement for a lease of three years, where the 
lessee was already given possession and rent was 
taken from him and only the formal execution of 
the deed was to be done later, amounts to a 
lease and not merely an agreement to lease 
and necessitates a registered document. 57 M. 
760=1934 M. 418=67 M.L.J. 54. The reqiure- 
ments of the section cannot be evaded by the 
parties simply saying that the parties agree to be 
bound by the terms of an old lease which has 
become extinct by forfeiture. 126 I.G. 284 (2) = 
1030 M. 272. 

Lease for one Year. — Though a Hindu 
samvat vear is more than one year according to 
the British Calendar a lease for one samvat year 
is not compulsory registrable. 1924 
A registered instrument is necessary under S. 107 
for creating a lease for any term exceeding one 
year or reserving a yearly rent. 4 P. 139 — 84 
I.C. 586. An unregistered lease for a term less 
than one year is invalid if possession is not deliver- 
ed to the lessee. 96 I.C- 410=1926 O. 

A rent deed for less than a year executed by the 
transferee and not the transferor of the^^interest 
to be conveyed by the lease is not a Ic^e 
within the definition given in S. 105 of the 1 . r. 
Act requiring registration, and would, thereiore, 
be admissible in evidence though unre^stered. 
I.L,R. (1940) L. 70 = 4 * 498 — *939 

L, 423. See also 1940 N. 143. 

Delivery of Possession. — A lease can be 
ed by the mere registration of the deed, without 
delivery of possession, and therefore ^ ^ 

sub-lessee can maintain ari action ag , . 

lessor for mesne profits as Tcf 

the lessee out of possession. 6 r. 94 — 9 o 

-R:./oreta.e'?/ap?Hcil^.e 

or not and the question whether possession has 
been taken is immaterial. The mere fact ^at an 
assignee from the lessee does not take any effective 
steif to obtain possession or to revise his share m 
the^profits of the estate is not sufficient to 
the landlord’s right to realise 

from the assignee. Actual possession is not neces 

^^Secs.^lV7^^nd llV — A darpafni le<^e is not a 

lease for agricultural purposes within 

of S. 1 17 and would accordingly be governed by 

S. 107. 65 C.L.J. 590= *930 C- * 7 ^- 

criterion for distinguishing between a ^^asc for 
agricultural purposes and one not for the agnem- 
tural purposes is whether the primary 
the transaction i.s agriculture. A combination 


of a lease of shops in Lucknow with a lease of 
zamindari rights rather than cultivatory rights, 
in a village cannot be a lease for agricultural 
purposes and therefore requires registration. 
1940 O.W.N. 842=1940 O. 425- See also 1937 

O. 15L „ « t V 

Sec. 108 : Generai.. — S. 108 has no appU- 
cation to a tenancy at will. 14 P.L.T. 685— 
*933 561- Though S. 108 is not in force m 

the Punjab, the principle relating to coyen^t 
for quiet enjoyment, is of universal application 
and applies. Where a lessor covenants to 
indemnify the lessee against all persons, thu is a 
covenant to indemnify against lawful title and 
not against unlawful acts of trespassers. 171 
I.C. 114=1937 L- 930. The principle of this 
section may be applied to Crown grants regarding 
the nature of ordinary covenants between lessors 
and lessees : 40 M. 910=30 M.L.J. 575 \ 
to agi-icultural leases as enunciating <>* 

justice, equity and good conscience : 25 V'-'; 

= 1 L.W. 858; 40 I-C* 590; 26 M.L.J. 160, 
22 I.G. 5*5 ; 38 B. 716=28 I.C. 140 ; A3 M. 
253 ; 33 M. 499 ; *940 M. 410= (1940) 1 

20I S. 108— Original lease for agricultural 
purposes— Under-lease by lessee for non-^ncul- 
rural purpose.s — Law applicable. 22 P-L; J • 821. 
A lease by a usufructuary mortgagee will enure 
only for the duration of the mortgage and the 
lessee will be presumed to know the lessor s 
Hmf.ed rights. M I.C. .8.7 = 8A.L.J. Sott. A 
lessee for a term has no right to avoid a lease on 
the ground of breach of covenants. His remedy 
is only by way of damages. 1923 M. 833=48 
M L- J- 397 * ^ lessee cannot repudiate the lease 

and claim refund of deposit, merely becaus.e the 
lessors could not produce documents of title 
where it appeared that they had prima facte a 

good title. 57 C. 1189=1930 G- 561. .Where 

lands held under an agricultural lease are silted up 
by floods, the tenant is not entitled to treat the 
lease as void on the analogy of S. 108 : 1929 M- 
575. The landlord can claim special damages 
where a tenant holds over, either for breach ol 
contract to yield possession or for possession. 50 
C. 667=1924 G. 240. Lease drawn up so ^ to 
be collateral security for a mortgage also-— Etfoct. 
See 44 M.L.J. 728=1922 P.C. 347 (P.C.). One 
of the joint lessors could not enforce the coveMnts 
of the lease where the co-lcssor impleaded as 
party defendant comes forward to support an 
oral agreement which modified the lease set up 
by the lessee. 185 I.C. 284=1939 428. 

connection with proceedings for the determination 
of mesne profits, a receiver was appointed to 
auction the land and the respondent executca a 
securitv bond to raise the second crop and 8*'^® 
a certain amount of paddy. Heldy that thoug 
the T. P. Act did not apply, the P^ncipltt ot 
S. 108 applied and that the respondent s liabiliw 
were those of a lessee subject to the same legal 
incidents. I933 L.Wf 263. 
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(A) Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any material defect in the 
property, with reference to its intended use, of which the former is and the latter 
is not aware, and which the latter could not with ordinary care discover ; 

(b) the lessor is bound on the lessee’s request to put him in possession of 
the property ; 

(r) the lessor shall be deemed to contract with the lessee that, if the latter 
pays the rent reserved by the lease and performs the contracts binding on the 
lessee, he may hold the property during the time limited by the lease without 


interruption. 


NOTES. 

Sec. 108 (a).- — The ‘defect* has reference to 
the nature and condition of he property and not 
defect in the lessor’s title. 19 I.G. 815=17 C.W. 
N. 960. The obligation of a lessor is the same as 
that of a vendor so far as regards the duty to give 
a good title, though the obligation to give dis- 
closure or to furnish proof thereof may be differ- 
ent. (57 C. 1189, Ref.) 38 G.W.N, 244=1934 
C. 437 - 

Sec. 108 (b). — The lessee will be entitled to 
posse.ssion tJ^ough the premium is not paid in the 
absence of a contract to the contrary. 42 M. 
203 = 36 M.L.J. 313. The lessee is entitled to 
enforce his right to obtain possession by ejecting 
another in possession and he can enforce his right 
against person holding under his lessor, who is 
bound to put him in possession. 1932 A.L..J. 126; 
43 I.G. 210 = 33 M.L.J. 684 ; 1931 A.L.J. 666. 
But see contra 53 I.G- 140 = 6 O.L.J. 378. The 
mere fact that the lessor in the course of the 
suit entered into a compromise with the former 
lessee, whose lease had expired, does not dis- 
entitle the latter lessee from obtaining a decree 
against former lessee. 1932 A.L.J. 126=1932 
A. 314. Notice to tenants to attorn would 
amount to delivery of possession only when the 
transferor himself is in possession. 40 I.C. 684 
= 19 P.R. 1918. See also 33 M. 102 = 20 M.L.J. 
20. Delivery of possession is a condition neces- 
sary for a suit for rent. 58 I.C. 186. Non- 
delivery’ of possession would be a good defence in 
.suit for rent. 23 M.F-..J. 119 ; 15 I.C. 711 ; 58 
I.G. 186 ; 9 C.L.J. 593 = 4 I-C. 63 ; 34 M. 108 
= 6 I.C. 727. As to the effect of tenant taking 
possession before the actual execution of the 
lease deed, see 15 G.W.N. 97 ^ = 9 I-C. 374. See 
also 7 M.L.T. 199. Where lessor fails to deliver 
possession lessee may recover damages. 34 M. 
108 = 6 I.<- 727 ; 53 I.C. 140 ; 6 P. 94. A 
lessee to whom possession is not delivered on the 
agreed date can rc.scind the contract of lease. 
110 LG. 420=1928 N. 328. When the les.sor, 
knowing he has no title fails to secure the lessee in 
undisturbed pos.scssion, he fails to carry out the 
obligation.s imposed by this section. 47 A. 63 = 
1925 A. 275 (i). Where the lcs.scc undertakes 
to get possession from a third parly, lessor cannot 
sue for po.sscssion, at any rate without joining 
the lessee in the suit. He would be only entitled 
to a mere declaratory decree. iig I.C. 169 = 
1929 M. Cii. Where there is no dispute as to 
the identity of the subjects let, but the tenant 
denies that he has ever got possession of the 
subjects, it is for the landlord to prove that he 
has discharged his obligation to put the tenant 
in possession before he can enforce the tenant’s 
obligation to pay rent. The landlord mu.st not 

C-C.M .— 652 


— ■ , , , ■ , t . 

only show that the tenant is in possession of the 
subjects of the lease, but that such possession wa.s 
attributable to the lease or might be so. 59 l.A, 
29=59 C. 1012=62 M.L.J. 336 (P.C.); 

152 I. G. 231 = 1934 Pesh. 101. Where 
in a lease for term the lessee undertakes 
to surrender vacant possession on expiry of term 
and to remove structures erected by him a lessee 
vacating without removing structure.^ retains no 
interest in land or structure. 43 Bom.L.R. 576 
= 1941 Rom. 337. 

See. 108 (c) : Scope. — Where the lessee of a 
theatre grants a lease of the theatre to another 
for a certain period but before the expi^ of the 
period, the original lessor, determining the 
lease, intcr\-cncs and prevents the sub-lessee 
from using the theatre and the latter is 
compelled to take a fresh lease from the 
proprietor on payment of an additional 
sum, there is a breach of covenant for quiet 
enjoyment, which entitles the sub-Icssee to bring 
a suit for damages against the original lessee 
and recover from the extra amount which he was 
rc'-jviired to pay to secure a fresh lease from the 
proprietor over and above other damages. 181 
I.C^ 394“ *938 N. -139. Where a stranger claims 
by paramount title, the lessee need not pay rent 
till the lessor proves his ability to secure quiet 
cnjoynicnl. 63 I.C. 754. See also 12 W.R. 109 ; 
23 W.R. 121 ; 13 W’.R. 33O ; 15 W. R. 230; 

cases rlecided before the passing of the Act. 25 
B. 269. “ Ii^ierruption ” includes disturbance 

by a person wiih a paramount title. 53 I.C. 754; 
19 I.C. 815=17 G.W.N. 960 ; 63 I.G. 477 ; 50 
G. 60 "I923 Ci. -I I . Covenant for quiet enjoyment 
is not conditional on payment of rent. 15 I. C. 
71 1 =.23 M.L.J. 119. See also 39 M.L.J. 233. 
Pro\-i.sions ol'Ss. 108 and 55 compared as regards 
ivartantv of title in cases of lease and sale. 57 C. 
ij8<)--i 28 I.C. 321=1930 C. 561=34 G.W.N. 
347. l liis clause does not extend any protection 
to disturbance by mere trespassers, for against 
them ilie lessee has his proper remedy ; nor can 
he on account of being evicted by such person 
be relicvecl of his liability to pa,y rent. 50 G. 68 
= 1923 O. 41. See also ly G.W.N. 960 ; 60 I.G. 
477 ; 292 ; 38 L.W. 263 = 1933 M. 

465. Where the lessee’s possession is disturbed 
for a few days and he gets back into possession 
before the term of the lease comes to an end, it is 
his duty at the termination of llic lease peaceably 
to surrender the premises leased to him. 94 I.G. 
121 (2) =1926 L. 371. But Avhere the lessor has 
no title to the property and the lessee is ejected 
by the true owner, the lessee is not bound to pay 
any rent to the lessor. 47 A. 63 = 85 I.G. 756. 
Where a tenant is evicted of a portion of his 
holding, the fact that he was in enjoyment of 
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The benefit of sucli contract shall be annexed to and go with the lessee s 
interest as such, and may be enforced by every person in whom that interest is 
for the whole or any part thereof from time to time vested. 

Rights and Liabilities of the Lessee. 

{d) If during the continuance of the lease, any accession is made to the 
property, such accession (subject to the law relating to alluvion for the time being 
in force) shall be deemed to be comprised in the lease ; 

{e) if by fire, tempest or flood, or violence of an army or of a 
other irresistible force, any material part of the property be wholly destroyed or 
rendered substantially and permanently unfit for the purposes for which it was 
let, the lease shall, at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the. wrongful act or default 
of the lessee, he shall not be entitled to avail himself of the benefit of this provision ; 

(/) if the lessor neglects to make, within a reasonable time after noti^, 
any repairs which he is bound to make to the property, the lessee itmke the 

same himself, and deduct the expense of such repairs with interest from the rent, 
or otherwise recover it from the lessor ; ^ 

{g) if the lessor neglects to make any payment which he is bound to make. 


NOTES. 

another holding of the lessor which was not 
contiguous will not render him liable for the 
entire rent. 33 G.W.N. 106=1929 C. 272. In- 
clusion of the land not belonging to the lessor 
would not make the lease void if there was no 
fraud or misrepresentation. There could be 
apportionment of rent for the remaining lands. 
39 C. 1016=16 G.W.N. 606=14 I.C. 540- As 
to the effect of lessee being evicted by an Act of 
the legislature or the executive, for instance 
under the Epidemic Diseases Act, see 23 B. 5 *®- 
See also 8 W.R. 527 (Eviction on acquisition of 
land under the Land Acquisition Act). As to 
measure of damages for breach of covenant for qutet 
enjoyment, see 33 G.W.N. 106=1929 G. 272. 

Sec. 108 (c) and (g). — Lease of property sub- 
ject to maintenance charge — Lessor undertaking 
to pay maintenance — Sub-lease by lessee ol re- 
mainder of term— Demand for arrears of main- 
tenance left unpaid by lessor— Payment by sub- 
lessee entitles him to deduct from rent payable 
to immediate lessor. 1940 ' 

108 (d).— The principle 

T?ie benefit of an encroachment by the lessee 
on the neighbour’s lands enures to the 
a2 CL T. 276=1925 C. 1114. It enures for the 
benefit of the tenant for the period of the lease, 
and afterwards for the benefit of the Imdlord. 
22 W.R. 246 ; 16 W.R. 96. See also 26 C. 739 > 
to G. 820. A tenant (even with rights of per- 
manent tenancy) cannot by prescription acquire 
a right of easement over the adjoimng lands ol 

the lessor. 14 A. 185 ; 29 C. 3 h 3 - 

Sec. 108 (e). — Th<wt is no justification for r^- 
ti-icting the meaning of the word flood in S. 100 
(e), to flooding by other than sea water. 1930 
664=71 M.L.J. 352. Section applies even it 
there is no destruction of the leased premises, 
but it is rendered substantially and permanently 
unfit for occupation or the purpose of the lease : 

7 I.C. 201. Where the shed which the 
plaintiff carried on business and whitm he had 
obtained under a lease for a period of three yeara 
was blown off, it is optional to him to avoid the 


V 

lease, unless the contract had provided otherrae. 
1022 L. 517. The .lease determines tpso facto 
on the serving of the notice by the lessee of 
intention to determine the lease on the lessor. 
time need be ^iven as in a notice under S. lo6* 
21 I.C. 697='i9 G.W.N. 1019. See also 17 M. 98; 
7 T.C. 201. As soon as the lessee elects to avoid 
the lease, he must give vacant possession of the 
leased building or land to the landlord. 33 B. 
Qoos 12 Bom.L.R. 1055 = 8 I.C. 1049* I* 
gi^s notice of his intention to avoid the le^e 
while keeping some of his goods or articles on the 
premises, that vsdll not be an extinguishment of 
the lease. 35 333- If rent had been paid 

in advance, the lessee would on the avoidance 
of the lease be entitled to the refund of excess 
rent paid. 25 B. 15. In agricultural leases tenant 
is entitled to proportionate abatement of rent 
when a portion of the land becomes unfit for 
cultivation. 43 M. 132 = 37 M.L.J. 654. As 
to applicability of S. 108-B to agricultural lea^, 
see 71 M.L.J. 352. Trees perishing or decaying 
owing to natural causes — If ground for abate- 
ment of rent.' {Ibid.) As to abatement of rent 
in a permanent lease on land being acquired by the 
Government, see 128 I.C. 899=1930 B. 992. 

Proviso. — See 59 I.C. 252 = 39 M.L.J. 233. 

Sec- 108 (f) — In the absence of a contract to 
the contrary the lessor need not make any repairs* 
Even when there is a contract to effect repairs, 
the lessee is not entitled to terminate the lease. 
He can after notice make the repairs and deduct 
the amount from the rent. 38 C.L.J. 177= * 9^3 
C. 524. See also 51 B. 274=1927 B. US' 
Tenant can deduct from the rent payable by 
expenses incurred by him for necessary repaid 
to the leased premises : 6 I.C. 139 ; but only such 
repairs as the landlord would be bound to do, 
the burden of proof of which lies on the tenant ; 
3 A.L. J. 134. Though there is a contract to pay 
rent v>nthout deduction, the lessee may deduct 
the expenses of repairs. Such a deduction is in 
the nature of payment to the landlord and no 
in the nature of set-off. 12 C.L.J. 35 *”® ' 

’^Sec. 108 (g).— 6 G.W.N. 336. Where the 
lessee is threatened with disturbance or eviction 
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and which, if not made by him, is recoverable from the lessee or against the pro- 
I^rty, the lessee may make such payment himself, and deduct it with interest from 
the rent, or otherwise recover it from the lessor ; 

{k) the lessee may ^[even after the determination of the lease] remove, 
at any time ^[whilst he is in possession of the property leased but not afterwards] 
all things which he has attached to the earth : provided he leaves the property 
in the state in which he received it ; 

(t) when a lease of uncertain duration determines by any means except 
the fault of the lessee, he or his legal representative is entitled to all the crops planted 
or sown by the lessee and growing upon the property when the lease determines, 
and to free ingress and egress to gather and carry them ; 

(;) the lessee may transfer absolutely or by way of mortgage or sub-lease 


LEG. REF. 

‘ Inserted by S. 56 (a) (») of Act XX of 1929. 

• Substituted for the words “ during the con- 
tinuance of the lease ** by S. 56 (a) (it) of Act 
XX of 1929. 

NOTES. 

by the Act of the prior mortgagee, for payment 
of which debt the lessor heis made himself liable 
by covenanting with some third party, such as 
the mortgagee or his own vendor of the leased 
premises, that threat amounts to a breach of 
covenant, for his enjoyment. If so, such a sum 
paid by the lessee to avoid eviction and dis- 
^rbance must in reason be one which the lessor 
is bound to make good, and hence the lessee is 
entitled to recover the same from the lessor. 40 

L. W. 545= 1934 M. 658. See also (1940) t M.L.J. 
200. 

Sec. 108 (h). — ^Xhe intention of cl. (A) of S. 108 
was to declare the law and to substitute a general 
principle inconsistent with the principle of guic 
quid plantatur, but it limited the tenant’s right to 
remove as a right to be exercised during the term 
of the lease. 60 C. 1042 ■= 37 C.W.N. 791 . When 
the terms of a lease do not allow compensation 
for superstructures on eviction the Court has 
inherent power to grant time for their removal. 
4 * 265=1922 M. 349. See also 37 M. i 

= 7 I.G. 202. Where a lease deed provided that 
the lessee might remove the fixtures within a 
reasonable time, if he paid the rent and acted 
in accordance with the terms of the lease and the 
lessee having defaulted in paying rent the lessor 
entered into possession, the lessee is not entitled 
to remove them. 34 C.W.N. 7 ® 5 ^*Q 3 ' * 33 * 

When the lease is found to be invalid, the lessee 
i.s not entitled to compensation for superstructures 
except in the case of fraud, but he can remove 
them. 3.J I.C. i = (i9i6) i M.W.N. 180. 
Apart from contract or estoppel, a tenant is not 
entitled to compensation for the buildings erected 
by him. He cannot remove them after quilling 
the premises. 38 M. 710 = 25 M.L.J. 625. 
See a/fo 27 M. 211 ; 19 C.W.N. 381. (The 

option is with the lessor either to take the building 
on payrn<*iit of compensation, or if he was un- 
willing to pay compensation to allow th<* tenant 
to remove the superstructure : ir<r27M. 2ti ; 3O 

M. 710). A tenant .should be awarded com- 
pensation under S. 108 (A) for the tree.s planted 
by him during the tenancy with the landlord’s 
knowledge. (1914) 2 U.B.R. ii=2.j. I.C. 708. 
The mere fact that the landlord knew that im- 
provements were being cfTccted but did not 
interfere, docs not entitle the tenant to com- 


f. 

pensation for improvements, unless the landlord 
has created or encouraged a hope in the tenant 
that he shall have a certain interest in land. 37 
M. 1=7 I.C. 202. A permanent tenant can cut 
down and use trees which he had planted. 38 B. 
716 = 28 I.C. 140 ; 31 I.G. 12 = 29 M.L.J. 314. 
Where the dispute related to right to trees in a 
non-permanent holding, if the tenancy is proved 
to have originated before the Act came into 
operation, the landlord will be entitled to the 
same, vinlcss the tenant proves some custom to 
the contrary. But if the tenancy came into 
existence after the Act was passed, under S. 108 (A) 
the ownership of the trees grown by the tenant 
will be in the tenant., 32 C.W.N. 242. The 
prohibition against felling timber contained in 
cl. (o) of S. 108 applies only to timber that stood 
on the land at the time of the lease. 108 I.C. 242 
= 32 C.W.N. 366. Though S. 108 (A) does not 
by reason of S. 1 1 7 of the Act apply to an agri- 
riiltural lease, it lays down a principle which 
does apply in the absence of any special custom 
to the contrary. The English law of fixture has 
no application to this country’. It is ''wrong to 
hold that apart from special custom, the tenant 
has a right to cut trees planted by him on his 
holding. 25 O.C. 181 = 1922 O. 249 (x). 

Stanoino cnops. — The landlord when his right 
to re-entry nccruc.s is not only entitled to take 
po.sscs.sion . but ran take the standing crops on it 
as the law of emblements is not in force in India. 
II C.r..J. 87 I.C. 306. Where, in a redemp- 
tion suit of a knnnm mortgage, the decree directs 
the mortgagor to deposit the decree amount 
within six months from the decree, the kanom 
moiigagfv sought to be redeemed is deemed to 
hold the mortgaged property under a “ lease of 
uncertain durnlion 26 M.L.J. 348=22 I.C. 

,3 • “> • 

Sec. 108 (jb — Clause (J) docs not apply to an 
assignee of the lessee. 18 I.C. 479=17 C.W.N. 
813 : 8ft l.C:. 79 1925 B. 330 ; 79 I.C. 557 = 

1925 C. 423 ; nor to leases created before the 
T'. P. .\ct. 192 { r:. 1012. (This clause, is not 

rctrospet ti\-e. I92.(. P. 324L The rule as to 
alienability’ of leases laid down in this section is 
subject to the special agreement of parties. 26 M. 
‘."|8 ; 33 I.C. 408. vS. 108 (j) while giving the 

lessee the right to transfer his interest, also lay.s 
down that the lessee shall not by reason only of 
such a transfer cease to be liable for the obliga- 
tions under the lea.se. This latter provision is 
for the benefit of the lessor and he has the option 
cither to take advantage of it and to enforce his 
rights against his lessee alone or to accept the 
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the whole or any part of his interest in the property, and any transferee of such 
interest or part may again transfer it. The lessee shall not, by reason only of 
such transfe?, cease to bl subject to any of the liabilities attaching to the lease, 

nothing in this clause shall be deemed to authorize a 
untransferable right of oCcupancy, the farmer of an estate m respect of whic 
S been made in paying revenue, or the lessee of an estate under the 
management of a Court of Wards, to assign his interest as such tenant, farmer 

or lessee disclose to the lessor ft sslTis 

or extent of the interest which the lessee is about to take. Of which the ^ 

W thf lessor is not, aware, and which materially increases the value of such 

interest , the lessee is bound to pay or tender, at the proper time and place, the 
premium or rent to the lessor or his agent in this behalf ; 


NOTES. 

transfer and sue the transferee for the enforce, 
ment of his rights under the lease. Where a 
mortgagee from a lessee had not only notice oi 
the terms of the original lease between his mort- 
eagor and the lessor, but also actually undertook 
by an express term in the deed of mortgage in his 
favour, to pay the rent to the original lessor and 
did in fact pay it to him, such a mortgagee is a 
person claiming under a party, to the original 
lease, by a title arising subsequent to the contract 
of lease. As such the lessor is entitled to sue such 
a mortgagee for the rent fixed m the 
lease. I.L.R. (1938) A. 288= 1938 A.L.J. 66- 
iQciS A. 167. An absolute demise by sub-lease 
for the unexpired residue of the term operates not 
as an assignment, but only as sub-le^e and is not 
a breach of a covenant against assignment 57 

I A. 110=57 C. 1176 = 58 M.L.J. 293 (P.L.). 
The lessee transferring a portion does not esca^ 
Uability to pay rent under U ,025 

(ST' °The^*es?or'''c^n 

Jans.iree°L agafnst both b-t he ean have 

execution only against one. 7 A 1088 

Ihe'Lef ^Jansfer thi 

tfe fo? thi «|t reserved by nor on the eoven^o.s 

I.d’. 

I ’P L-T! 84 There is «<> privity T Z 
<fl.J;«^^f-Extin"e"t^n of the^et^e 

— Priviiy of estate— English do'^bnA of— Apph 
cabihty to India. 58 B. 3 V ^j 37 of a 

eoif^^nt tojhe oonnaiy the tase 

vauW VJminhcd, the sub-lessee g 1 3^ 

fo^^ne ptohts to ^;he 

tive notice of covenants of his lessor. 55 A-'-'- ”3 
= 1 P.L.T. 84 ; 118 I.C. 682 = 24 M.L.J. 228 , 


1930 P.C. 59. Permanent leases far 
iSbitalion creaud before the Act are not tramferablc. 

29 C.W.N. 428=84 p Aci 

Homestead land created before the T. P. Act 

must be presumed to be- x 

LG. 662=1924 P- 324 ; 20 C.W.N. 322-33 I.G. 
565 ; 23 I.C. 246 ; 54 C- 333 J 4^ I.C. 656 , 
r PLT 2‘^2 = 20 C.W.N. 1113—36 I.C. 126. 

Where*^he land in dispute foj 

by a kothi, the presumption is w 

building purposes and the lessee of the land let 
for building purposes has a right of transfer. 
Where no far^ of the land in f 

of the kothi and is merely 
part of its compound and was let 

should be deemed to possess ^ a' 

of the nature described in S. loB 1932 

T T *^67 A lease for a definite term for general 
pulpoTJ* is heritably and when the <^nd^t of 
the parties shows it to 8e transferable, it must be 

treated as such. 19 Act "relating 

Although the provisions of the 1. F. Act reiaung 

mSease^ do not apply, to ^Sricullural ^ 

a general rule, both in the cases of agncultur^ 

as^well as non-agricuUural leases, if a tenant w 

Sorcssly authorised by the terms of the lease to 

mfkfa mortgage of his land and th^ 

v.;c interest in the tenancy to a third party, the 

interest so transferred should not be allowed to 

extinguished, e.g., by tlie 
unless the person who has acquired ^at 
has had an opportunity to prevent that exUnebon. 
But the operation of this principle may be exclud- 
ed by any statutory provision to the .foi^ar^ 
4.7 A. 589 = 88 I.C. 224. When a landlord suw 
a person as a trespasser and that person sets “P 
transfer from a tenant, the latter must prove the 
tenancy and also the validity of the transfer. 
C.W.N. 1113 = 36 I.C. 126. Lessee assigning ms 
lease with lessor’s consent — Subsequent assi^- 
ment. by lessor of hU reversion to mistees u^er 
wakf-deed — Acceptance of rent from 
by lessor and then by the trustee^RigW 
trustees to sue lessee for rent, 6 o B* 394 

I,G. * 17 == 38 Bom.L.R. 34^1936 ®V 

S ” 108 (l).-ci. (/) ofS. .08 mak« it oto 

gatory on the tenant to pay or tende 
proper time and place the rent due to *b 
Sr his agent. There is nothmg in the =««!“ «. 
require the lessor to make a demand. • 

530. also 23 S.L.R. 29=1929 f‘ 'J- ^ 

tenant’s liabUity for rent 

from the date on which he is put m possession 
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(m) the lessee is bound to keep, and on the termination of the lease to 
restore, the property in as good condition as it was in at the time when he was 
put in possession, subject only to the changes caused by reasonal^le wear and tear 
or irresistible force, and to allow the lessor and his agents, at all reasonable times 
during the term, to enter upon the property and inspect the condition thereof 
and give or leave notice of any defect in such condition, and, when such defect 
has been caused by any act or default on the part of the lessee, his servants or agents, 
he is bound to make it good within three months after such notice has been given 
or left ; 

(«) if the lessee becomes aware of any proceeding to recover the property 
or any part thereof, or of any encroachment made upon, or any interference with, 
the lessor’s rights concerning such property, he is bound to give, with reasonable 
diligence, notice thereof to the lessor ; 

(o) the lessee may use the property and its products (if any) as a person 
of ordinary prudence would use them if they were his own ; but he must not 
use, or permit another to use, the property for a purpose other than that for which 
it was leased, or fell ^[or sell] timber, pull down or damage buildings ^[belonging 
to the lessor, or] work mines or quarries not open when the lease was granted, 
or commit any other act which is destructive or permanently injurious thereto ; 


LEG. REF. 

‘ Inserted by Act XX of 1929, 

NOTES. 

the premises, and only in respect ol the portion 
of which he has been put in po^^cssion : 3 G.W.N. 
816 ; 12 C.W.N. 7G7. oho 58 I.C. 186 ; as 

M.L.J. 119 ; 15 I C. ; 58 9 ^ 

J. 595 = 4 I C. 63; 34 M. 108-6 I.C. 72?) ; 
and continues only for the period Ins possession 
is secured to him by the landlord. 23 M.L.J. 1 19 > 
19 M.L.J. 58. The liability of co-sharer tenants 
to pay rent i.s joint and several, and the onus ol 
proving that the landlord agreed to receive pro- 
portionate rent from each lies on the person 
Reading it. 4° I 590. . A tenant holding over 
'is liable to pav for use and occupation. 30 .m.l. 
J. 492 = 34 I 'C- 6 ; O3 I.C. 757 , >924 C- 240. 
After terrnination of tenancy, the lessee i-s bound 
to-pay rent at a fair rale by way ol damages and 
not at the rate contracted for. 22 I.C. 7 CA-)- 
Payment of premium and rent and possession 
arc dependent on each other. to I.C. 392 — 9 
M.L.T. 510; C L.B.R. i 64 * 3 'J ^75- A 

lessee who transfers his interest in a portion <>1 the 
property leased does not thereby escape liability 
to pay rent to the landlord under the terms and 
covenant contained in the lease. 1924 C. 359 ( 1 ) , 

40 M. 1111—32 M.L.J. 142 i 88 I.C. 79—1925 
B. 330. A lease provided that the tenant would 
pay Pent whether he got a crop or not : I/elJ, that 
apart from the said covenant, the contrac t to pay 
rent did not become void if owing to a failure of 
rain the tenant had no crop. 

22 8 I.C. 47 On this sub-cl. (/), sfe nlso 12 

Bom.L.R. 831^8 I.C. 4 ^*- . . 

Sec* 103 (m). — A Rcncral cov^mitfi to repair in- 
cludes" not merely buildings existing when the 
demise is made, but all those wl»ch nia^ be 
erected during the term. 32 C.W.N. 1^4- 4^* 
C L T C07. The T. P. Act imposes no obligation 
on the landlord to repair. On the other hand 
a aualiricd obligation is imposed on the tenant 
by S. 108 (m) of that Act. 51 B.274 ^gBorn.L. 
R v& S 108 clearly contemplates that a lessee 
should not be responsible for the consequeiites 


of fire, unless he has definitely and expressly 
taken that burden on his shoulder by his 
covenant. 51 M 994 = 55 M.L.J. 663. See also 
43 I.C. 273 ; 43 I.C. 25O. The lessee is however 
liable for damage caused by the negligence of 
his servant. 39 M.L.J. 233 = 59 I.C. 252. 

Sec. 108 (ni) and fo). — The liability' 
of a lessee when the premises arc 
destroyed or damaged by fire is to 
be determined with reference to S. to8, T. P. 
Act, CIs. (m) and (e). A lessee is not liable for 
damage caused to the leased properly by fire 
while the property was in lessee’s occupation 
unless negligence of the lessee was proved. The 
burden of proof is on the plainti? to establish 
negligence of the defendant. Where a fire was 
proved to have started from a room used as a 
kitchen in the first floor (a pucca room) of a 
house and it was also definitely proved that the 
night of the occurrence was calm and that the 
fire was not an act of God or an act of an incen- 
diaiy, it is for the occupant of the house to esta- 
blish how the fire got into the room and how it 
burnt the house and in the absence of an c.xpla- 
nntion on the occupant’s part it should be 
presumed that there must have been some negli- 
gence on Ills part. 1941 A.L.J. 361 = 1941 A. 327. 
See aho 114 T.C. 234. 

Sec. 108 (o). — The clause cannot be held to 
cut down the right to work a mineral expressly 
conveyed. 4 P. 224 — 52 I. A. 109 = 48 M.L.J. 328 
— 1925 P-C. 42 (P.C.). As to right to fell timber, 
see 108 I.C. 242 = 32 C.W.N, 366. Where pro- 
perty is leased for cultivation and settling tenants 
thereon, the lessee is only entitled to a reasonable 
right of user in the soil, but is not entitled to dig 
or quarry stone or to colled and sell surface 
stones. A right to collect and sell surface stones 
can be established only by custom, which must 
be pleaded and proved. 20 P. 96= 22 P.L.T. 100 
-1941 P. 13. Where the lessee of an oil-well 
uses gas set free by reason of the sinking of oil- 
wcM without detriment to the property leased 
there is nothing inconsistent with the terms of 
section. See 1929 P.C. 108 -,6 I. A. iao=T 

R. 157. ^ ^ 
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{p) he must not, without the lessor’s consent, erect on the property any 

permanent structure, except for agricultural purposes ; 

{q) on the determination of the lease, the lessee is bound to put the lessor 

into possession of the property. 

109. If the lessor transfers the property leased, or any part thereof, or any 

part of his interest therein, the transferee, in the absence 

Rights of lessor’s transferee. of a contract to the contrary, shall possess all the rights, 

and, if the lessee so elects, be subject to all the liabilities of the lessor as to the property 
or part transferred so long as he is the owner of it ; but the lessor shall not, by reason 
only of such transfer, cease to be subject to any of the liabilities imposed 
him by the lease, unless the lessee elects to treat the transferee as the person liable 

Provided that the transferee is not entitled to arrears of rent due before the 
transfer, and that, if the lessee, not having reason to believe that such transf<^ 
has been made, pays rent to the lessor, the lessee shall not be liable to pay suen 

rent over again to the transferee. , ^ 

The lessor, the transferee and the lessee may determine what proportion 

of the premium or rent reserved by the lease is payable in respect of the 
transferred, and, in case they disagree, such determination may be made by any 
Court having jurisdiction to entertain a suit for the possession ot the property 

leased. 


NOTES. 

Sec. 108 (p )- — See 20 A. 247 ; A.W.N. (1881) 
144. Where a lease is granted merely for the 
purpose of laying out a flower garden, the lessee 
is not entitled to erect buildings on the land 
leased. If the lessee does so; the lessor is entitled 
to sue for and obtain a mandatory injunction 
requiring the demolition of the buildings. 1940 

M. 32»=(*939) 2 773- 

Sec. 108 (q). — The word “lessee in S. 108 {q) 

includes joint lessees. All the lessee will be 

liable in damages for breach of f 

vacate. It is not necessai-y to make the 

who have vacated, liable, that the lessor should 

establish collusion between the 

over and those who have vacated or that they 
have assented to the holding over by ‘he former 
30 S.L.R. 135= *936 S. 2x3, The le^ee must 

surrender possession on expiry of lea^e. Else 
he would be liable to damage or to eviction. 50 
C ^67=1924 C. 240. Possession surrendered 

the^lessle must be vacant possession. 22 B. 

als • 12 Bom.L..R 474 i and must also include 
and prop^e. a~s ^ .he^ l.a^d 

Jio'Snder cl. fd).] A lessor, whose right has been 
foreclosed has, on the expiry of the lease, no right 
to eject or redeem the lessee who has redeem^ 
the mortgage for his own benefit. 59 1.0. 51 1 — 

* J of' lease.— Where a lease contains 

a condition that renewal of the lease 9 ® 

deoendent upon the perlormance of certain 
co?"ams during the .'erm of the . 

condition is deemed to have been satisfied it 

"here" no subsisting breach at the 

if applied for, although there have been 

C 'a "The^Lve! 

nant'for ?enewal Jf lease of land being a covenant 
running with the land, the assignee of ‘h® 
hold is competent to enforce its terms even ^ams 
lessor’s transferee with notice ol the 
the transferee be a minor. 89 I.C* 273— 19^5 


281. See 19 C.W.N. 1 197=27 I-C- 397 - For 
limitation for suit on breach of duty declared by 

section, see loi I.C. 7 ^ 7 — * 92 ? F. 248. 

Sec 109 . — S. 109 assumes a valid transfer. 
1922 A. 45. The benefit of a contract can be 
aligned by one party without the consent the 
other, but the liability cannot be so assigned. 7 
Bur.L.T. 51=22 I.C. 940. Where there is a 
breach of the covenant for enjoyment and the 
lessee treats the transferee of the lessor ^ liable, 
he cannot turn round and charge the lessor in 

respect of the covenant. 40 L.W. 545— *934 
6^8 Transferee of any interest includes lessee. 

53 i.c. 865 ; I L. 241 ; 6 I.C. 817. yfhen the 
lease is terminated it -s open to the lessee to 
question the lessor’s title to the leased property. 
IQ23 N. 91 (2). As to interpretation of section, 
see 60 B. 394 = * 93 ^ B* 88. On an assignment of 
the reversion, the benefit of a personal coven^t 
to pay rent does not pass to the assignee by 
operation of law. 1936 B- 88 . If the lessor, the 
transferee, and the lessee have agreed as to the 
amount of rent payable to the transferee, there w 
no reason why the lessor or the transferee wll 
not be entitled to sue for the rent payable to him 
without impleading the other. 1942 P- *20— 
196 I.C. 837. A transfer of the reversion of a lease 
carries with it the right to enforce forfeiture, 
even if the right accrued before transfer. ^ 43 
B. 28=47 I-C- *98* An assignee of reversion in a 
portion of the holding can for due cause eject 
the tenant from that portion, though the 
cannot, but an assignee of a portion of the 
property cannot eject a tenant during the 
of his tenancy. 42 M. 603 = 37 M.L.J. 47 (FjB.j* 
Where the evidence showed that the defendan 
was the tenant of the predecessor of the plainttn 
and that he had been paying rent the plamtin 
could not eject the defendant as a trespa^r bm 
only under the terms of the lease. 130 1*^^ *4 
1930 A.L.J. 1409. A fresh attornment by the 
lessee to the lessor’s assignee is not necessary. 4* 
P.L.R. 346=1939 Lah. 49. 

tenant of mortgagor for rent — Pica of no attom 
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no. Where the time limited by a lease of immovable property is expressed 

^ commencement is named, the time so limited begins 

from the making of the lease. 

Where the time so limited is a year or a number of yeai's, in the absence 

Duration of lease for a year. f.'*, agreement to the contrary, the lease 

shall last during- the whole anniversary of the day from 
which such time commences. 


Where the time so limited is expressed to be terminable before its expira- 
tion, and the lease omits to mention at whose option 
Option to determine lease, it is so terminable, the lessee, and not the lessor, shall 

have such option. 


Determination of lease. . ^ itnmovable property deter- 

mines — 

(а) by efflux of the time limited thereby ; 

(б) where such time is limited conditionally on the happening of some 
event — by the happening of such event ; 


NOTES. 

ment set up as detcnce — Validity. See 28 Punj* 

L.R. 157. A usuOuciuary inortgagec of the 
lessor’s right would be entitled to enforce a 
forfeiture clause in lease for non-payment of 
rent. 43 L.W. 518=1936 AI. 116. A suit for 
rent cannot be dismissed in ioto on the ground that 
the defendant was not a tenant of the plaintiH' 
for the reason that the transfer of the property 
by defendant’s lessor to the plaintilTwas not 
notified to the defendant, as S. 109 provided no 
penalty for want of notice, except the loss of rent 
paid by the lessee to the original lessor. 23 P.VV. 
R. 1923=1923 L. 389 (i) ; 17 372^19 

I.G. 865 ; 72 I.C. 86. Transferee is n<it entitled 
to arrears of rent accrued due before (he date of 
the transfer. 19 I.C. 865. 

Sec. 1 10 , para. ( 1 ). — Unless otherwise stipu- 
lated, a lease takes effect from the execution of 
the instrument. 50 I.C. i77 = 2'.» C.W.N. 190. 
A lease may validly commence from a future 
date. I M.H.C.R. 153 ; 18 I.C. 496 = 97 P.L.R. 
* 9*3 > 42 I.C. 372. Section applies not only for 
computing the duration of a lease, but also the 
time from which a notice to quit operate-s. 20 C'. 

1 18. If a tenant for a term of three years holds 
over, he docs so as a monthly tenant, and each 
month of tenancy expires at midnight on the 
first day of the succeeding month. 38 C.W.N. 
782=1934 C. 837. See aho l.L.R. (1938) 2 C. 
*34=42 C.W.N. 443 = *938 C. 358. 

Sec. Ho, para. (2). — From the fact that the 
rent is payable before seventh of the next month 
while the term of the tenancy is to expire on the 
first, no agreement to exclude- the operation of 
the section can be inferred. 37 C.^V.N. 1237 = 
1932 P.C. 279 = 63 M.L.J. 685 (P.C.>. But see 
19 I.C. 844. 

Secs. Ho and 106 . — If a lease is said to 
commence from a certain date, it means from the 
end of that date, and will ha\-e another clay 
added on at the end. Where, a monthly tenancy 
is expressed to commence from the ist of a 
month, the notice to quit should be so framed as 
to expire at the end of the l st day of the succeed- 
ing month. In such a case a notice to cjuit 
expiring at the end of the montli is invalid. 42 


not retrospec- 


C.W.N. 1115. 

Sec. Ill . — The amendment is 

live. 

Gener.xl. — A pplicability of S. 1 1 1 Cl f2l 
toSind. .S'rr2i S.L.R. 18. Principle of forfeiture 
applies to Berar : 98 I.C. 16=1927 N. 50 ; and 
to Sind, 1926 S. 71 ; 21 S.L.R. 185: and also 
to I'unjab : 70 I,C- 349. Section does not apply 
to agricultural leases;. 24 M.L.J. 472=19 I C 
563. See abo 14 O.C. 204=11 I.C. 924 ; l.L.R. 
(* 937 ) * C. 679 — *937 C- 669. But the principle 
of the section can be applied even to a«»ricultural 
leases; 42 M. C54; 41 M. 629. But also 
50 B. .^50; 1926 B. 304. The doctrine that 

there can be no tenancy on sufferance as against 
the Crown has no application to the case of lands 
which arc vested in a Municipality. 1037 A M 

L. J. 12. A dental of the title of the assignee of 
the landlord, in cases of agricultural lca.ses before 
the r. P. Act, works a forfeiture, and no overt act 
IS necessary for determination of the lease. 2- 

M. L.J. 129 = 46 I.C. 62. Though the effect of 
granting a registered lease would be to determine 
tlu- unregistered ‘ lease ’ uncxpiicd at such date 
It docs not cause it to disappear as though it had 
never been rendering acts done under it unlawful 
as though done by a trespasser. I.I..R. froaol 

N. 432=1938 N. 377. '' 

Sec. Ill, Cl. fa). — The position ofa lessee for 
a fixed term lioldmii over after the expiry of tlu term 
cannot be considered to be that of a tenant. 

1 he fact that tJie question whether the lease had 
or had not terminated was in dispute does not 
improve his position. 34 P.L.R. 262=146 I C 

«45 7'y33 L. 509. Where the tenancy has 
terminated and the defendants have been found 
to be m unlawful possc^iiion, thev cannot rrlv on 
the terms of the tenancy. riK- compensation for 
u.se and occupation m such a case must be 
assessed on the basis of the normal rent realisable 
*933 L. 509. \ smt Jor ejectment by the landlord’ 
before the expiry of the period for which the leas<^ 
is gi amed. will not he, would have to be dismissed 
even if the period expires during the pendency of 
the suit, siiM-e the determination of the rights of 

parties niust generally be as on the state of 
affairs existing at the tune of commencement 
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r.'i where the interest of the lessor in the property terminates on, or his 
power S diS^ose of the same extetrds orrly to, the happemrrg of any event-by 

the J.Tnterlsts of the lessee and the lessor in the vyhole of the 

propert^^h^com^fvested at ^He^ame ^ in one np his 

Interest'^^n^dLThrilLrm th"l^4s^ ^ tL^l agreement between them; 

by fmfiitureT'^tTat^is’ to say, (i) in case the lessee breaks an^e:yress 

wWrh nrovides that on breach thereof the lessor may re-enter [ ]> 

condition renounces his character as such by setting up a title m a 

or ( 2 ) in case the lesse , . . sfor ( 2 ) the lessee is adjudicated 

third person or by ‘WaJ^he lessor may re-enter on the happening 

'"^h'Tveml" and in 3fany of these caLi] the lesLr or his transferee ‘[gives 

nodcfin wrhL’g to fh^lesLe^of ] his intention to determine the lease ; 

lease is registered, the surrender can only ^ ^ 
a registered instmment. 63 I -C- 4^ , * 4 ^^^ 

surrender required in any particular fonn.^ X 3 
B 294. The surrender of an unascertained, 

A iTr tv a^Lphnf a ^ntw 

maL an Wlied surrender of his former lease 
la p «i 70 = 1939 p- 598- But the new lease sho^d 
Leavijid one® 71I-G. 976- The grant of a 
lease to one of two joint tenants would operate 
to divest the tenancy of the other. 3 G- P* L.^ 
(B.R.) 26. Surrender may also be 
conduct of parties- i Agra H.C.R. abb , 24 

W R 344 - (Mere non-payment of rent does not 
1^; an abandonment of land by the tenant) 
7SI The section does not apply to a case 
wh«e a surrender of the lease during the pen- 
dency of the period is prohibited by an expr^ 

clause in the lease. 9 G.L.J. 632 — 2 
Where after a permanent lease had been g^'anted 
the lessor mortgaged his interest m the R^ope^ 
and the lessee subsequently surrender^ t^^«o 
to the owner : the surrender is not valid withou 
the concurrence of the mortgagee. 32 Bom.L.K. 

®^lrc!® nf ci?®(g) : SCOPH.-The only 
ment of Cl. {g) is that the lessor 
showine his intention to determine the leaw. 
There is no reason why the lessor’s ^*^ 9 **°“ 
be made at some time prior to the 
of the suit. (42 B. i 95 » Po^.) 5®^^' *859 

35 C.W.N. 823. In cases to whi^ S. » 

(I) applies, forfeiture is mended 

iTreach^of an express -eSV of 

the lessor to re-enter or for menial 

the lessor’s title, and in either case the^or 

should give notice of his intenUon 

the lease. 62 M.L.J. 496. S. lit ..j, that 

be appUed where the plaint ^ J^ntlffs 

there had been any lease CTven pre- 

or his predecessors to the defendant or tasp 
decessors, and the allegations m ‘jjas a 

amount to more than that the . 1936 

licensee of the buildmg site who paid rent. 93 

A.L.J. 201 = 1936 A. 385- . j ie ^hicb 

Relief against forfeiture. — I'nncip 


leg. ref. 

t Omitted by Act XX of I 929 > 57 (o) * 

a Inserted by Act XX of 57 ( )- 

3 Substituted for “ either case by b. 57 

/sub^huted Vor^the words - does some act 
showing ” by S. 57 (</) 

NOTES. 

of the suit. 21 M. 288. But 6 A.L.J. 177 . 

*®s^c. t 1 °lV Cl. (d) : MEROER.-Where 

are created bclbre the Passing of the Act,^^.^^ 

iSif cannof merge Xm in^ Ihe’tuperio/righ. 

uSder the common law °f "S tenures. 

(d) therefore cannot be appheO ^ union of the 
1938 C. rsiS. Th-ire mmt be^die 

entire interest of lessor must be co-exten- 

merger, and the two ^^,022 C. 284. See 

sive. 88 I.C. 495 — *925 P- 83 C.W.N. 435 * 

<ilre 39 C.W.N. 694 -,^ 8 I.C. 3.4 J 9 g ^7 

53 I.C. 502=. 93 t PC. 

^73 ; 58 hn same person on the same 
63 (P.C,)* When mortcaffc, there is no 

mor^g%’%o.les a^-amfer^of jnteresr in .he 

mortgaged land » mor^agecs, it cannot 

interest remains with mor^^S merger of 

be said that there ^ lessor in the 

"Sr -- xf 

S;orlsaLe cfTecled by “^ol^T - Xy-uW 

SlTSuisb ' moVse^ '^935 

a small sum foi the ^ 9 ^ V „^rchases leasehold 
L. 522. When the the ownership, 

l ights, the latter a« 23 C.W- 

89 I.C. 780^- 1 A 4.8«t=26 C.W.N. 

N. 830=51. I*G- 3 9 is applicable to Sind. 

/"iT'^ThfprineV^ of merger^ will apply 
LX Pn cXes Iter? --ler h effected by opera- 

-To S?.aT;;XXT .he T. P. Ad, 

see 88 I.C* 495— * 9^5 pjo writing is 

nePeLLi^^l’rS^X^lnlX X. if .be original 
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NOTES. 

should guide the Court m giving relief against 
forfeiture. See 54 G. 485 ; 50 B. 440:^28 Bom. 
L.R. 527 ; no I. C. 872=1928 A. 716. Courts 
lean against forfeiture. 54 C. 948; 1 10 I. C. 
872=1928 A. 716; 31 I. C. 454. A co-lessor 
cannot determine the lease. 24 I. C. 624 ; 1 1 
I.C. 695 : 39 M. 54. Although this section docs 
not apply to agricultural leases, in a proper case 
Courts have power to relieve against forfeiture 
in the exercise of its equitable jurisdiction. 50 
B. 450=1926 B. 304. 

Forpeiture CAUsEn BV A Breach oi- con- 
dition. — A permanent lease also is liable to be 
forfeited. Covenant of forfeiture for involuntary 
sale is valid. Forfeiture for voluntary sale 
does not include by implication a cov^ant 
against involuntary sale. 34 I.C. 833 = 21 
N. 117. Forfeiture clause should be construccl 
strictly. Alienation of portion or for part of 
term docs not entail forfeiture under clause 

forbidding alienation. * 9^5 57^47 M-J-'.J. 

307. Mere stipulation of a condition without 
the forfeiture penalty clause will not entitle the 
lessor to eject the tenant. 24 I. C. 354 ; 23 1 . 0 . 
395 = 33 FR- » 9 « 4 - Where a tenant who is 
entitled to notice, denies the title ol the lai^lord, 
no notice, is necessary to eject him. 34 P.b.K,. 
884=1933 L. 377. Where there is a covenant 
agaitut alienation and a clause for re-entry, inere 
creation of an usufrucluaiy niorlgage will not 
entail forfeiture, if the lessee remains in possession. 

31 I. C. 454- See aho 1 14 I. C. 78G; 19^® G. 99 ; 
36 C.W.N. 819. A penal provision without 

consideration will be relieved against. 3b M- 4 
= 10 J.C. 68. See also 110 I.C. 420 -1928 N. 
328 ; 47 I.C. 198-43 B. 28. .Vs 10 whether the 
Act maintains the distiuciion between nullity 
and forfeiture, see 4 P.L.J. 292 - i P. 363- . A dis- 
claimer of the landlord's title made belorc the 
suit for ejectment, occasions a forleiturc ol tl^ 
tenancy permanent or otiicrwisc. 13 b- 79 *^ - 
1933 L. 221. Nature of denial of itilc that will 
work forfeiture nf tenancy. 19^7 A. 8ub : p 
C.W.N. 391. There is no disclaimer ot the 
title of the landlord when the lessee merely sets 
up higher rights under the lease than wlnu the 
lessor accepts as granted to him. i-i- Lutk. 723 
-= >939 O.W.N. 825 >939 O- •^ 57 - ^ princi- 

ple of this clause is applicable u> cases not 
governed by the T. P. .\ct. 42 M. 5^9 — 3 ' * • 

t.J. 543 50 I.C. 631 (P. C:.j ; 100 I.C. 77 « ; 

2 t.W 4O3-29 I.C. 3 <i 3 ; fide 

831. rorfeiture on .account ol dental ot title 

docs not apply and extend to a licensee. 39 

621^ 10 I.C. 413. Denial ol lulc by <>ri'inal 

lessee will not work a foirciiiirc against the 

assignee of the lessee's intcrcsl. 4*^ *>• 73 1 ■* t? 

Uenial hr dear and unamb*# 

guous. -13 M. -tdo—jb I.CJ. 13 i 7 > ^ - 7 ‘* 

41 M.L.I. 52-, ; 58 I.C. 22b 22 Bom.l..I<. bl« ; 

7 oi l.V 771 ; 33 A. 145 lUl.C 7 ->B; i 3 -> 

,,_oQ I.C. I Denial must be uiie<iui\ o< ah 

See 98 I.C. lii 1927 N. 51^^ 100 I-C:. Opj. 
Denial must be brought lioiiic lo tlur kumvleage 
of the landlord, and if the landlord had 110 
knowledge, the conduct of the tenants wil not 
bring about a foiTcituic ot the tenancy, 34 Boin* 
L.R- itzOy 193'^ B. 599. A mere iissertion not 
communicated to the landlord is not enough lo 
work a forfeiture. 4* ^^9 “^34 M-L.^I- 17^^ ♦ 

43 M. 480 = 56 I.C. 13 ; 7 « 270 = 41 .\I.L..J. 

C.C..\I.-653 


525. The mortgaging of premises by a tenant 
docs not amount to an unequivocal and un- 
ambiguous denial of the landlord’s title. 15 L.. 
683=1934 L. 282. Even a permanent lease is 
liable lo ibrfeiture due to disclaimer of landlord’s 
title. -1.2 I.C. 673 ; 26 C.L.J. 2G1 ; 43 M. 480 
= 56 I.C. 13 ; 51 I.C. 709 = 36 M.L.J. 532 ; 

1930 A.L.J. 908=1930 A. 479. The tenant 
cannot escape from such liability, merely because 
a former decree for ejectment against him was 
allowed to lapse. 1930 .A.L.J, 908=1930 A. 
479. Wholesale denial of title is necessary. 
Setting up a right of a third party as co-sharer is 
not denial. 26 I.C. 619. Payment of rent to a 
third person would not amount to a denial of 
landlord’s title by itself. 22 I.C. 796 ; 39 I.C. 
15=13 N.L.R. II. Acceptance by a tenant 
of a deed which described him as absolute owner 
does not operate as a denial of title. 43 M. 480 
= 56 I.C. 13. If a tenant honestly doubtful, 
puts a person, who has derivative title by acquir- 
ing the original landlord’s interest, to proof of his 
title, such conduct docs not amount to such dis- 
claimer as to work forfeiture. 51 I.C. 709 = 36 
M.L.J. 532 ; 1925 C. 12 12. A person having 
substantial rights in the land does not deny the 
landlord's title of an attenuated character if he 
asserts a title as. owner. 31 I.C. 184=2 L.W. 
941. lessee describing his holding as indepen- 
dent and permanent at 6xcd rent incurs no 
forfeiture. 2 L.W. 483 [aOlrmecl on appeal by 
42 M. 589 (P.C.)]. In a rent suit by the land- 
lord, the tenant contended that the plaintitT was 
not Ills landlord and that he was nobody's tenant. 
Tliis amounted lo a disclaimer of landlord’s title 
and the landlord is entitled to eject him. 149 I.C. 
517=193.1. .A. 103. Setting up jus lerlii and 

disputing the extent of a landlord’s interest in a 
suit in which the landlord is not a party will not 
work a forfeiture. 25 I.C, 9.V-I. = 16 M.L.T’. 442 ; 
32 C.W.N. 391 ; 26 I.C. 6ig ; 9 C.W.N. 928. 
See also 1928 G. 312 ; 113 I.C. 13. Merely 

setting up title in third person in a suit is not 
renouncing character of Ic.sscc as such. 101 LG. 
771. It is settled l.iw that defendant's denial of 
plaintin'’s title in the coui'sc of pleading cannot 
i'urnisli a cause of action. 39 I.C. 15 - 13 N.L.R. 
II ; G .N.L.K. 83 = 6 I.C. 927 ; 113 I.C. 84. 

Denial if tes\nr's title during \uit is of no effect. 5 
L^- 33B (A.>. The denial inu\l be before suit. i 13 
I.C. 8.|. ; j2 M. 580. In order to relieve against 
roi'fi'itui'c, (hr tenant must prove that the dis- 
claimer was tUie to fr.'uul, mistake or accident 
and that he w.is not careless or negligent. In 
• itlicr eases there is no relief against forfeiture lor 
deni.il of title. .| i NI. 629 --34 M.L.J. 170. No 
forl'-iuirc occurs by denial of title if landlord got 
deiiNalive title hoin llic pcrsf.ni who iniroduced 
the tenant. 1925 C. 1212. 

roRi-EiiTJRE FOR cKSSATio.N OF SERVICE. — For- 
feiture will not be produced merely by the uni- 
lateral act <»f ceasing to comply \vith the con- 
ditions up«>n which the property is held, but must 
involve aUo some cxpi*-ssion of intention lo 
enforce the forfeiture* on the part of tlie lessor. 
.\ccorclingly, the mere cessation of services by 
ihc fuirakkudi tenants w<juld not determine the 
tenancy, in the absence of any act on tlie part 
of the LmtlUircl showing his iiilonlion to deter- 
mine it. 163 I.C. 36=1935 VI. <)i8. 

I'ORFEITURE FOR NON-FAVMEN 1' OF RE.N r. In 

the absence of an express covenant to that 
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{h) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to the other. 

Illustration to clause (/). 

A lessee accepts fiom his lessor a new lease of the property leased, to take effect during the 
continuance of the existing lease. This is an mplied surrender of the former lease, and such 
lease determines thereupon. 


1 12. A forfeiture under section iii, clause (^), is waived by acceptance of 

rent which has become due since the forfeiture, or by 
Waiver o o eituie. distress for such rent, or by any other act on the part 

of the lessor showing an intention to treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred : 


Provided also that, where rent is accepted after the institution of a suit 
to eject the lessee on the ground of forfeiture, such acceptance is not a waiver. 


NOTES. 

effect, non-payment of rent will not work for- 
feiture. 62 I.C. 850. Death of tenant, if 
causes forfeiture for non-payment of rent. 113 
I.G. 543. As to relief against forfeiture for non- 
payment of rent, see S. 1 14 and notes thereunder. 

Notice determining the lease on forfeiture. 
— Under the amended section, notice in writing 
is necessary to determine the lease by forfeiture. 
See 35 C.W.N. 823. There was some conflict of 
decisions under the old section as to whether 
filing of suit itself would be an overt act, within 
the meaning of the section [m* 60 I.C. 312 (C.); 

IQ24 L. 281 ; 14 I.G. 747 (A.) ; 21 S.L.R. 185 ; 
45 C. 469 ; 24 C. W .N. 1064 ; 16 I. C. 
803 (M.) ; 43 M. 480 ; 39 h C. 15 (N.) ; 
1926 S. 71 ; 42 B. 195 > I.L.R. (1937) * 

= 64 C.L.J. 208*= 1937 C. 129]. The effect of the 
amendment is pointed out in the decision in 35 
C W.N. 823. As to the state of the old law, see 
1935 454* section as it stands 

it is necessary that notice should be given before 
the right to institute a suit can arise. 1935 M. 
41^4 The act of the lessee renouncing his 
character as such makes the lease only voidable, 
but the lessor is not entitled to take possession 
until he actually avoids the lease by giving a 
notice as prescribed in the last portion of.S. 1 1 1(^). 
It Luck. 92—1940 O. 92. It was held that no 
overt act was necessary in cases where section 
did not apply. 34 833 = 21 J 

I.C. 709*36 M.L.J. 532 ; 46 I.C. 62 = 35 
M.L.J. 129 ; 38 M. 445 = 25 M.L.J. 315 ; oor 

in respect of leases executed before the T. P. 
Act : 34 M. 161=20 M.L.J. 933 ; nor m case 
of aericuliural leases. See 21 I.C. 405 — 25 M.L.J. 
486: It was held that specific notice to quit was 
not necessary and that demand of possession 
was sufficient. 40 I.C. 348 = 25 C.L.J. 332 - 
Where, on breach of a covenant by a lessee, the 
lessors granted a fresh lease, the lessors clearly 
showed their intention to terminate the first 
lease. 126 I.C. 284 (2) = 1930 M. 272. Both 
an election to forfeiture and to waiver of foneiture 
arc irrevocable. 15 I.C. 445 = 24 M.L.J. 263. 
Lease once forfeited cannot be revived by mere 
oral agreement. 126 I.C. 284 (2) = 1930 M. 

^^Sec. Ill (h) : Notice to quit. — S. 11 1 does 
not render it obligatory upon the lessor to 
fccrvc a notice to quit upon the lessee who has 
forfeited his tenancy ; even a demand for pos- 
session is sufficient. (33 C. 339 ; 34 C. 57 *) 25 

C.L.J. 332 = 40 I.C. 345 ; 23 I.C. 803. Section 


» 

has no application to lands held on parakudi 
service. 28 I.G. 913. There must have been 
service of notice before the suit for ejectment is 
filed. 51 I.C. 336 (A.). The validity of a notice 
to quit ought not to turn on the splitting of a 
straw. 1931 M. 352 = 60 M.L.J. 293. A suit 
by the landlord for eviction and its withdrawal 
with liberty to bring a fresh suit operates as a 
determination of the tenancy under S. 1 1 1. 1910 

M.W.N. 484=6 I.G. 264. Tenant not entitled 
to notice as per terms of the lease — Notice is not 
necessary before ejectment. 1928 M. 687 ; 34 
C. 57. A tenancy under joint receivers can be 
determined by a notice given by them jointly. 34 
I.C. 221=23 C.L.J. 453. So also in the case of 
letting by joint landlords. 39 C.W.N. 246. 
The owner of an undivided share in a house 
cannot alone evict a tenant of the house. 24 
I.C. 624. Where a lease is for a fixed term and the 
tenancy is terminable on notice thereafter, the 
notice cannot be given until after the expiry of 
the fixed term. 23 I.C. 572 = 26 M.L.J. 467. A 
notice unequivocally expressing an intention to 
determine the lease for forfeiture determines the 
tenancy, though the notice might not be adequate 
under S. ro6. 66 I.C. 48 = 41 M.L.J. 265 ; 2 
L.W. 946 = 31 I.C. 211. Even where no notice 
to quit is necessary, time to the lessee to remove 
buildings should be given. 23 I.C. 762=19 
C.W.N. 361. See also 2 P.L.T. 282=62 I.G. 421. 
WTiere the lease for term originally fixed expired 
at midnight on the rst April, 1921, thereafter the 
tenant held over as a monthly tenant, each month 
of the renewed tenancy expiring at midnight on 
the 1st day of the succeeding month ; and conse- 
quently the notice to quit expiring with the last 
day of a month was a bad notice and insufficient 
to determine the tenancy. 38 C.W.N. 782 = 

1934 C. 837. 

Sec. 112 : Waiver of FoRFErruRE. — A lessee 
by denying the title of the lessor incurs forfeiture ; 
but it is at the option of the landlord to take 
advantage of the forfeiture, and if he elects not 
to do so, the forfeiture is waived. The election 
may be express or implied. 1936 M. 252 ; 168 
I.C. 1005. Both an election to forfeiture and 
waiver of forfeiture arc irrevocable. 15 I.C. 445 
= 24 M.L.J. 263. 

(i) Acceptance of Rent. — Acceptance of 
rent due after forfeiture, even if coupled with the 
condition that the lessor may insist upon his 
forfeiture operates as a waiver. 1923 C. 663 ; 

1935 M. 454. See also 43 C.L.J. 272 = 1923 
763 ; 20 B. 439 ; 12 C.W.N. 587 ; 28 C. 532 i 
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1 13 . A notice given under section iii, clause (/i), is waived, wiLn the express 

Waiver of notice to quit. implied consent of the person to tvhom it is given, 

any act on the part 01 the jjcrson giving it showing 
an intention to treat the lease as subsisting. 

Illustrations. 

(a) Ay the lessor, gives B, the lessee, notice to quit the property leased. The notice 
expires. B tenders, and A accepts, rent which has become due in respect of the properly since 
the expiration of the notice. The notice is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice expires, 
and B remains in possession. A gives to B as lessee a second notice to quit. The first notice is 
waived. 


I 14 . Where a lease of iiiiinovablc property has deterniined by forfeiture 
„ ^ ^ ^ for non-paymenr of rent, and the lessor sues to elect 

nou'pa^rSirof •'’> ‘''‘/he hearing „f the suit, the lessee pV 

^ ' or tenders to (be lessor the rent in arrear, together 

with interest thereon and his full costs of the suit, or gives such security as the 
Court thinks sufficient for making such payment within fifteen days, the Court 
may, in lieu of making a decree for ejectment, pass an order relieving the lessee 
against the forfeiture ; and thereupon the lessee snail hold the property leased 
as if the forfeiture had not occurred. 


NOTES. 

44 G.W.N. M03 ; even if ii be under pro- 
test. 9 G. 843 ; 59 I.C. 273. Acceptance 
of rent by one of tlie lessors might operate 
as a waiver of forfeiture. 31 I.O. 454. But if the 
co-lessors have subsequent to the lease become 
divided, any one can enforce forfeiture though 
the other has waived it. 38 M. 445 — 25 M.L.J. 
315. Where in a suit for ejectment, it is proved 
that the lessor claimed rent for a period subse- 
quent to default, non-payment of which gave him 
cause of action for e;jectment, the suit must fail. 
42 I.C. 614. When the landlord sues for rent, 
he will be deemed to have waived any ( ause of 
forfeiture up to that time. 69 I.C. 282=541 
M.L.J. 127. Acceptance of rent for a period 
prior to date of forfeiture does not amount to 
waiver. 33 I.C. 331 =22 C.L.J. r> 4 ^ • hC. 147: 
34 M. 161 ; 26 i.C. 107—12 A.L.J. 1139. But 
acceptance of rent after forfeiture will not neces- 
sarily amount to waiver. 26 I.C. ro7=‘= t2 A.I^.J. 
1139. Acceptance of rent after instiluiion of 
suit is no waiver of forfeiture. 2 B.H. C. 6G ; 44 
C.W.N. 1109. Calcutta Rent Act docs not 
abrogate provisions of this section. 49 CJ- 150- = 
1922 C. 394. Where, in a suit for ejectment on 
the ground of forfeiture of tenancy, the plaintiff 
makes an aUernati\c claim (hat the notice given 
by him should be treated as a notice terminating 
the tenancy in suit, he is estopped lioin relying 
upon the forfeiture, since the claim amounts to 
an assertion that the tenancy is still suh'^isting 
and is therefore a waiver ol forfeiture. 48 B. 
541=26 Bom.I,.R. 672 '-=1924 B. .154. See also 
1938 C. 589. 

(2) By otkek Acts. — Other act.s from which 
waiver of forfeilui e may be inferred arc (a) allow- 
ing the tenant to continue in possession even 
after forfeiture fias been incurred and treating 
him as tenant ; 8 M.L.'r. 238 ; (i) allowing 

tenant to pay Ooverninent revenue out of rent 
due ; 28 C. 532; («) where there i.s a condition 
that assignment by tenant of the leasehold interest 
will entail forfeiture, landlords treating the 
assignee as tenant ; 20 B. 439 ; (>•/) demanding 

rent for period subsequent to forfbilurc ; 42 I.C. 
614 ; 14 C. 176 : 1928 C. 663 ; 69 I.C. 282=4 ‘ 
M.L.J. *27. Where the landlord definitely 


r 

determines the lease for forfeiture a subsequent 
suit for rent does not operate as a waiver of 
forfeiture. 12 P.L.T. 225. 

Onus. — The onus is on the lessee to adduce 
some evidence of the lessor’s knowledge of the 
act of the tenant constituting a breach of condi- 
tions of the lease and it is incumbent on him to 
prove positively that the lessor had knowledge 
of the breach and yet continued to recognise the 
tenancy. 36 C.W.N. 819=51933 c. 787. 

Sec. 113 . — Acceptance of rent after notice to 
quit, effect of. 43 C.L.J. 272= 1926 C. 763 = 94 
l.G. 156 ; 1923 C. 663 ; 2 P.L.J. 595. 

Ili-ustrauon (M TO S. ti3 shows that if 
the tenant remains in possession after the 
expiry of the notice and a second notice to quit 
is given, the first notice is waived, but the doctrine 
would not apply where the landlord treats the 
tenant as a tenant from year to year and the 
ti'nant asserts a permanent tenancy. Moreover, 
waiver is an act t>rj the pan of the person pleading 
the waiver, showing an intention to treat the 
tenancy as subsisting. When there is a denial 
of the notice, which is said to be waived, it cannot 
be said tliat he had the intention to treat a deter- 
mined lease, as still .subsisting. 8 P.L.T. 633 = 
1927 P. 305. .Acceptance by landlord of i^nt 
(or period i-fter the inslitulion of the suit for eject- 
ment, paid by the tenant under a consent order 
of Court, does not constitute waiver of notice 
to quit, although the pavments arc made out of 


Court, and cannot nullify the proceedings or 

^ landlord’s rights. 38 C.W.N. 782 


prriiidtcc the 
i<)J4 C. 837. 

Sec. 114 . — This sccthni is intended to relieve 
the defaulting tenant from the extreme pcnalrv' 
of hvrre.turc to whith he may b.- otherwise 
subjccird. I Ins section i^ives a discretion to the 
Ooiirt io be exercised in pr4)pcr cases ^ t I C 
79 «2 .VL.J. 650 ; 3., C. 458 ; 58 C. 311. ‘ It 

will not be given if the lessee has done somctliiinr 
not to deserve any consideration in cquilv 41; B 

300=59 l-C- 789 ; .19 X.L.R. 50-t923'N (93; 

rh<‘ disc retion exercised hy the trial C:om t should 
not be hghtly interfered with, unless such dis 
crction has been exercised in a capricious and 
whimsical manner. 1927 M.W.N. 305. S. 1x4 
may be taken as a correct statement of the 
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i[ii 4-A. Where a lease of immovable property has determined by forfei- 
ture for a breach of an express condition which pro- 
Relief against forfeiture in vides that oh breach thereof the lessor may re-enter, 

no suit for ejectment shall lie unless and until the 


certain other cases. 


lessor has served on the lessee a notice in writing 

{a) specifying the particular breach complained of ; and 

{b) if the breach is capable of remedy, requiring the lessee to remedy the 
breach ; and the lessee fails, within a reasonable time from the date of the service 
of the notice, to remedy the breach, if it is capable of remedy. 

Nothing in this section shall apply to an express condition against the 
assigning, under-letting, parting with the possession, or disposing, of the property 
leased, or to an express condition relating to forfeiture in case of non-payment 

of rent.] 

1 15. The surrender, express or implied, of a lease of immovable property 

— — t- 

include the transferee of lessor. 43 L.W. 518 = 
1936 M. 1 16. 

Period op grace allowed. — If on account of 
non-payment of rent within the period of grace 
allowed by the landlord, the tenancy is forfeited, 
such forfeiture will not generally be relieved 
against. igiiZ M.W.N. 1135=16 I.C. 803; 15 

M. L.J. 210 ; 28 M. 389=13 M.L.J. 208 ; 1923 

N. 193 ; 20 M.L.J. 944- But see contra 22 

Bom.L.R. 1439 = 59 769=45 B. 300 ; 

39 M. 834 = 30 I.C. 596 ; 32 I.C. 526. 

See also 1927 M.W.N. 305 ; 29 M.L.J. 381 
= 39 M. 834 ; 19 N.L.R. 50. But Courts have 
power to relieve against forfeiture, even when 
there is a period of grace allowed in the lease- 
deed. 39 M. 834 = 29 M.L.J. 381. See also 
108 I.C. 273= 1928 M. 250. 

English and Indian Law. — Under the 
Indian Law iinlike under the English Law, relief 
from forfeiture cannot be claimed after the order 
for ejectment had been made. 58 C. 3 1 1 . Under 
English law the condition of forfeiture is dfrtinct 
from a clause of nullity. In X. P. Act, this dis- 
tinction is not recognised and this has given 
effect to the existing law in the country. Still 
Courts have power to relieve against forfeiture. 

I P. 363=1922 P. 528. 

Sec. 114 -A. — Before the amendment of 1929 
die only case in which relief against forfeiture was 
available was in respect of non-payment of rent. 
The new S. 114-A provides for relief in other 
cases also by providing for a notice to remedy 
the breach within a reasonable time. For 
cases regarding relief against forfeiture,^ see 
under S. iii. Cl. {g). Technical provisions, 
like the one enacted in S. 1 14-A, do not apply to 
the Punjab. 41 P.L.R. 895=1939 L. 330. The 
provisions have no retrospective effect. *939 b. 
330. Under Ss. iii {g) and 114-A of the T. P* 
Act only one written notice is required and not 
two. In cases where the breach is not capable 
of remedy, all that the law requires is that a 
written notice should be given by the landlord 
before suit, conveying his election of forfeiting the 
tenancy. But if the breach is one capable of 
remedy, it is further necessary that he should 
require the lessee to remedy the breach and must 
give to the lessee reasonable time to do so from 
the date of service of notice. I.L.R. (* 93 ®) * 
C. 434=42 C.W.N. 761 = 1938 C. 589- . ^ ^ 

Sec. 115. — .^n under-lease is extinguished on 
forfeiture of the primary lease, but not cm its 
surrender. 24 G.L.J. 40=34 I.C. 833 = 2* C.W. 


LEG. REF, 

^ This section is new and is inserted by Act 
XX of 1 929. It has no retrospective operation. 

NOTES. 

law even in cases of forfeiture not governed by 

the Act. 8 M.L.T. 250 = 7 I G- SGS- See also 
q 8 I.C. 851 = *927 M. 239, (Principle of section 
applied to agricultural lease^ 18 N.UJ. 159 - 
But also 50 B. 450 ; 1926 B- 304-) ^he pro- 
vision is a special one applicable to landlord and 
tenant and has no application to a maintenance 
deed alleged to contain a penal clause. 27 N.L. 
R 24= 193* N. 60. The Calcutta Rent Act does 

not expressly exclude the operation of S. 114 of 
♦He T P- Act and it cannot abrogate the provi- 
sions of the section. 49 C. 150=1922 C. 394. 
A sub-lessee is as much cntitlecl to be 
acainst forfeiture as the lessee. 25 I-C. 186—12 
A^L T 1085. The Court cannot relieve agaii^t 
^'rfriture for breach of a covenant agamst alie- 
♦ ^<2 M. 6s4.= 36 M.L.J. 3 ® 7 - The fact 

?hat oii a previous occasion the landlord condoned 
L breach of covenant on receipt of consideration 
or otherwise cannot take away his right to enforce 
the covenant on a later occasion. No question of 

estoppel or waiver can arise. *5 ® 73 — * 93 ® 

P A provision enabling the landlord to 

fe-em?r mi ^non-payment of rent would be 

rtJ^Tded as a penalty : 15 M. 125 ; ^pccial^ 

regamea . ^ ^nium was taken from the 

8 M.L. 1 • * 3 . for non-payment of rent 

agamst i a decree and to a 

I.C. 


« a sS'to enforce a decree 

proceeding in execution. 35 _ B. 239 *<> 


proceeding 20 ; 4 P-L J- 

’12 = 69 I.C^’sSe. Relief should be 

?hc nonpayment is due to fault of lessor. 85 LC. 

,o 2 sM. Q19. Where the tenant \vas bound 

./^'.aK^”-The^xprefJon includes 

, , • j lessor xio to the date when 

¥^J“‘r 5 s"Sre afrent wgich 

iteveTbarred by limitation. “Lessors m S. .14 
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r j j does not prejudice an under-lease of the property or 

forfeiture on under-lca^L. part thereof previously granted by the lessee, on 

terms and conditions substantially the same (except 
as regards the amount of rent) as those of the original lease ; but, unless the surrender 
is made for the purpose of obtaining a new lease, the rent payable by, and the 
contracts binding on, the under-lessee shall be respectively payable to and en- 
forceable by the lessor. 


The forfeiture of such a lease annuls all such under-leases, except where 
such forfeiture has been procured by the lessor in fraud of the under-lessees, or 
relief against the forfeiture is granted under section i 14. 

1 16. If a lessee or under-lessee of property remains in possession thereof 

Effect of holding over. the determination of the lease granted to the 

lessee, and the lessor or his legal representative accepts 
rent from the lessee or under-lessee, or otherwise assents to his continuing in pos- 
session, the lease is, in the absence of an agreement to the contrary, renewed from 
year to year, or from month to month, according to the purpose for which the 
property is leased, as specified in section 106. 


« 


NOTES. 

N. 1 17. See also I.L.R. (1939) Bom. 144^41 
Bom.L.R. 25= 1939 B. 98. An implied .surrender 
is more analogous to the case of a forfeiture than 
to the case of a surrender, and therefore extin- 
guishes the rights of persons deriving title through 
the tenant. 46 I.C. 244=14 N.L.R. 107. See 
also 14 B. 384. A mere repudiation of the lessor’s 
title by the lcs.scc will not work a forfeiture against 
the assignee of the lessee’s interest. 42 B. 734 = 
47 I.C. 635 = 20 Bom.L.R. 830. Actions for 
possession based on forfeiture should be brought 
against all the parties interested in the premises. 
But the landlord, who obtained a decree against 
the head-lessee alone without making the sub- 
tenant a party, can obtain posscs.sion of the 
premises by executing the decree against the 
tenant. 50 C. 419=1923 C. 691. Mortgage by 
tenant — Subsequent fraudulent and collusive 
surrender — If binding on mortgagee. 1936 M. 
422. 

Crown Grants. — It is dobbtful whether the 
exception under S. 115 would apply to a lease 
coming under the provisions of the Crown Grants 
Act, 1895. Therefore, under the ordinary law, 
it certainly seems that the right of re-entry which 
Government has under a lease is one which docs 
prejudice the duration of an under-tenure. The 
under-tenant is liable to disturbance by Govern- 
ment, and even if he is not disturb<*d, to being 
called upon to pay enhanced assessment. 25 
Bom.L.R. 1192=192.^ B. 2t2- 

Sec. Il6 : F.ssENTtAt.s of Sectio.v. — It is for 
the lessor to do some act, receive rent or otherwise 
to give consent, and not for the lessee to <lo any- 
thing under .S. ri6. g I.C. 308=1926 M. 566. 
For difference in the Engli.sh Law. 32 C. 
*23 ; 1923 C. 524 ; 53 I.C. lOo. 

Scope and Appt.rc..\Bit.i rv. — Tlie prmciplc.s of 
this section have been held to be applicable to the 
Punjab. I 12 I.C. 651. S. 116 is not applicable 
to the ca.se of a lease governed by S. 107 and not 
by S. 106 ; where there has been neither an 
acceptance of rent by the lessor nor any agree- 
ment by him tliat the former lessee should remain 
in possession without the execution of a lease. 
* 9 ® I.C. 237=1941 O.W.N. 1065. Where a 
tenant holds over after the expiry of the lease on 
payment of rent to the landlord, he must be 


deemed to be a tenant from year to year or from 
month to month according to the object for which 
the property was leased, having regard to the 
provisions of S. : :6 of the Act. 38 C.L.J. 177 = 
*923 C. 524. See also 1923 P. 340 ; 11 P.L.T. 
444; 1923 P. 201. The tenant continuing in 

occupation under a special agreement for a 
further lease is a different case from the tenant 
holding over merely by consent, but, if for any 
reason his agreement has to be disregarded, he 
can fall back on the landlord’s mere consent and 
claim his rights under S. 116. 54 G. 813=1927 

C. 725. Where a tenant look a lease for 10 years 
from the muttawalli of a mosque with a covenant 
for renewal, and it was found that the covenant 
for renew'al was beyond the jurisdiction of the 
trustee, the lessee holding over must be deemed 
to be holding on a monthly tenancy. 27 G.W.N. 
» 59=»923 G. 130; 155 I.C. 367^*935 P. 271. 

The Act uses the word ‘ lease ’ mot merely for 
interests which can be created only by registered 
instrument, but for all interests of the character 
defined in S. 105 of that Act. 54 G. 813 = 31 
C.W.N. 973. It is doubtful if tenancy by 
sufferance c.xists after the passing of the Act. 33 
I.C. 705 — 39 . 54 - ^ 1^0 25 I.C. 109 (M.). 

A tenant on sufferance is one who enter<^ by a 
lawful demise or title, and, after that has ceased, 
wrongfully continues in possession without the 
assent or dissent ol the person next entitled. 8 
P.L.T. 633=1927 P. 305 ; 31 G.W.N. 282 ; 48 
B. 3.1 1 . A verbal lease for more than one year is 
valid for one year if it is accompanied by delivery 
of possession. Where after the expiry of the 
term, the lessee continues in possession, he may 
be held to hold over and is liable for rent. 144. 
I.C. 788=1933 P. 482 ; 148 I.C. 68^=1934 r; 

369. Where the tenant in a lease for one year 
continued in pos.session after the expiry of one 
year and the landlord sued only for arrears of 
rent some years afterwards and not in ejectment, 
it amounted to a consent 011 the part of the 
landlord to the tenant retaining possession, and 
the tenant became a tenant from month to month 
and was not a tenant on sufferance. 1 12 LG. 651, 
See also B. 341 ; 1 N.L.R. 32 ; 3: G.W.N. 282 ; 

27 B. 262 ; 4 F- *39 = 8 I I .C. 586= 1925 P. 216 
Untd ejectment, even a holding over tenant has 
right to remain in pos-sesston against the Uncord 
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WAVS * vs - 

agricultural purposes. 


Illustrations. 

(a) A lets a house to B for five years. B underlets the house to C at a monthly rent of 
Rs. loo. The five years expire, but C continues in possession of the house and pays the rent to A. 

C*s lease is renewed from month to month. ^ 

(i) A lets a farm to B for the life of C. C dies, but B continues in possession with A s assent. 

B*s lease is renewed from year to year. 

117. None of the provisions of this Chapter apply to leases for agricultural 

purposes, except in so far as the Provincial Government, 
Exemption of leases for ^ rnay, by notification published in the 

Official Gazette, declare all or any of such provisions 

Act, and as the tenancy was not an agricultural 
one within S. 117 of the Act, Chap. ^ 
applicable and therefore on the expiry of the 
term, the heirs of A have a yearly tenancy 
capable of transfer, and notice is necessary to 
terminate the tenancy. 48 C. 359 — 61 I.G. 503 

= 125 C.W.N. 13. 

Renewed lease, terms of and holding 
— When lessees hold over after the expiry of the 
lease, they must be considered to hold on t^ 
terms stipulated for in the lease. 97 I.C. 4*^ — 
10126 G. 1239. See also 81 I.C. 592=1925 O. 
173(1); 33 i.C. 448=20 C.W.N. 948 ; 1934 
458 = 67 M.L.J. 455 - Where there has bee“ no 
agreement as regards the terms of the holding 
over, then no matter what the terms were, which 
governed the original lease, it must be regamea 
Is renewed from year to year or from month to 
month according to the purpose for which the 
property is leased. 49 I-C. 974 (C.). See also 
12 O.C. 279. When a tenant under a lease for a 
term of three years of premises in Calcutta holds 
over after expiry of the term, he does so as a 
monthly tenant, and each month of the tenancy 
lasts up to, and expires at, *be hr^t 

day of the succeeding month. 38 C.W.N. 782 
1034 C. 837. The option of giving an assent 
which will convert the holding over into a tenancy 
is one that is conferred on the lessor and not on the 
the lessee. Consequently, where a tenant after 
the expiry of his lease continue in possession of 
a godown with the consent of his lessor but with- 
out giving notice of his intention to quit ^ 
specified day, he is liable to pay a full 
rent as well as the rent due for the prcscribca 
period of a notice to quit, even though his occu- 
pation of the premises was for a very short time. 
48 B. 341=26 Bom.L.R. 231=80 I.G. 5 *^' ^ 

also 49 I.C. 974 i *9 C.W.N. 525 i *9 C-W-N. 
489 ; 32 C. 123 ; 18 C.W.N. 858 : 49 I*C. 974 « 
48B. 38; 1926 C. 1239. 

Power of Court to award damages 
AND occupation IN A SUIT FOR RENT. WhcrC 
after the termination of a lease the lessee in i- 
mated to the landlord that he was no ? 

tenant but continued in possession of the Ian > 
notice was waived by the lessee’s conduct an 
though he was not liable to pay rent as suen, 
he had to pay the landlord damages for 
occupation. Even though a suit is 
one for rent, it is possible for the Court to P » 
in the alternative, a decree for 
and occupation. 97 I.C. 933 (2) = 1926 M. 7 * 
Sec. 117 .— The object of the legislature m 
exempting agricultural leases appears to 
keep in full force the several Provincial K 
Acts dealing with agricultural leases anG 
relations of such landlords and tenants. 1925^ 

421=4 P. 404 ; 1940 O.A. 801. 

exempted specifically are governed by the Act, 


LEG. REF. 

' The words “ with the previous sanction of 
the Governor-General in Council ” were repealed 
by Act XXXVIII of 1920, Sch. 

NOTES. 

43 531=21 Bom.L.R. 261. Proper notice 

under S. 106 is necessary to terminate even a 
holding over tenancy. 43 C. 359=61 LC. 503 — 
25 C.W^N. 13 ; 38 C.L.J. 177=1923 G- 524 ;,^7 
C. 710 ; 26 I.C. 107= 12 A.L.J. 1139 ; 27 G.W. 
N. 159=36 C.L.J. 48 : 1923 P. 340=71 ^ 1022 

^23 C. 200 ; 10 M.L.J. 201 are not now good 

law). Agreement to the contrary means one as 
to the terms of the holding over. 26 I.C. 962 = 
19 C.W.N. 489. Where there was a term in a 
lease that the lessee would give up possession 
without notice and on the expiry of the lease, the 
lessee held over on payment of rent, the term as 
to notice is not carried over to the new lease and 
notice is necessary to terminate the later lease. 
37 C.W.N. 971. As to contracts for renewal ol 
lease, see under Ss. to6 and 108 (7)- 
representative ” implies a person occupying the 
same position as lessor and does not include an 
intermediate lessee. 24 I.C. 183—19 C.W. . 
*i 2 «s. Expiry of the lease term does not termi- 
nate the tenancy and the holding over lessee can 
eject a trespasser. 22 I.C. 789 = 37 
Express or implied consent of the 
hold over is necessary ; otherwise he is a tres- 
passer. 4P.L.T,696; 80 I.C. 568; ? P;L;T. *42. 
Mere as.scnt to hold over is 

yearly tenancy. 4 P- 139 — 84 58 9-5 

P 216 The position of a tenant after the deter- 
mination of the tenancy is no better than that of a 
trespasser, and he is bound to pay rent at a fair 
rate by way of damages and not at the rate con 

iracted for during the subsistence of 

I.C. 7 (A.). A lessee holding over in defence m 

the lessor is not entitled to nmice. 13 I C. 59 — 

q A.L.J. 574 : 53 i p. .80. The ^“ 5 °' 

apply to lessee’s heirs or assigns. 6 F.L.l. 

88 I.C. 387. Affinned in 55 l-A- 212 — 7 F- ^49 
55 M.L. J. 882 (P.C.). Holding i 

finds within municipal area— Applicability of 

Bengal Tenancy Act. 3* C.W.N. 282= 192? C 
270. Where the successive leases for 
each were given to a lessee who is 
possession under a prior valid lease, m » 

lessee continuing in possession with the lessor s 

assent, they became ints 

under S. i r6, and a suit against raiyats rents 

is maintainable. 18 C.W.N. 858=23 I-C. 3 ‘ 8 . 

Where a tenancy for a term of "’as created 

in favour of ^ before the Act, and after h.s death 
his heirs remained in possession and paid rent 
down to 1914^ tbe *egal relation between the 
landlord and the heirs of A must be 
have come into operation after the passing 
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to be so applicable '[in the case of all or any of such leases], together with, or subject 
to, those of the local law, if any, for the time being in force. 

Such notification shall not take effect until the expiry of six months from 
the date of its publication. 

CHAPTER VI. 

Of Exchanges. 

1 X 8 .- When two persons mutually transfer the ownership of one thing for the 

“ Exchange- defined. . ownership of another, neither thing or both things being 

money only, the transaction is called an exchange.** 

A transfer of property in completion of an exchange can be made only 
in manner provided for the transfer of such property by sale. ^ 

^ 


LEO. RFF. 

' Inserted by S. 6 of the T. P, (Amendment) 
Act (VI of 1904). 

NOTES. 

An agricultural lease is that whose object is 
agriculture or allied to agriculture. See 98 I.C. 
92=1927 A. 78; 42 G.L.J. 520=1926 C. 312; 

24 A.L.J. 489. It is not the actual use of the 
land but the original purpose of the tenancy which 
determines the question of applicability or other- 
wise of the Act. 46 C.W.N. 277. Some plots 
were leased out to the lessee by a permanent 
lease. It was stated therein that the lessee was a 
tenant of the said plots and the lease was heritable. 
The les-see was also given the right of transfer 
whether by way of gift or sale or otherwise. 
The lessee was also permitted under the lease to 

f )lant groves or to construct buildings on the 
eased land. The lessee did not however plant 
any grove on such land. Heldy that the land being 
agricultural land and not grove land under S. 3, 
Agra Tenancy Act. S. 117, T. P. Act, applied to 
the lease. The interest of the tenant of such 
land was tlierefore not transferable in execution 
of a decree of a Ci\nl Court by virtue of S. 23 
of the Tenancy Act. *937 A.L.J. 656= 1937 A. 
561. Lease of land permitting the lessee to 
gather khar or grass spontaneously growing on 
land is a lease for agricultural purposes and no 
registration is necessary. See 1 18 I.G. 841 = 1929 
O. 529. See also 48 A. 385 = 95 I.C. 1048 ; 3 

L.W. 4O5 : 24 A.L.J. 489= 1926 A. 432 ; 45 M. 
710 = 43 M.L.J. 191 (if agriculture includes 
horticulture) ; 1926 C- 312 ; 24 M. 421 ; 1932 
C. 715* Land let out for pasture, habitation of 
agriculturists for tying, ploughing cattle or storing 
manure, is for agricultural purpose. 34 I.C. 539 
= 3 L.W. 319. A lease for planting casuarina 
trees is not one for an agricultural purpose. 3 
L.W. 319. But see 45 M. 710 = 43 M.L.J. 191. 
The Act applies to lease for residential purpose 
with right to lake fruits from trees on the land 
and plant other fruit trees, it being not an 
agricultural lease. 92 I.C. 411 = 1926 C. 312. 
Agricultural leases may be oral or even by 
conduct. 1923 C. 433. If tenancy providing for 
collection of money rent, amounts to an agricul- 
tural lease. See 33 C.W.N. 865 (P.C.). Cases 
not governed bv Act are covered by general 
equitable rules or principles of English law. 53 
I.C. 545. T'hc provisions of the Act do not as 
such govern agricultural leases. 39 M. 

M.L.J. 381. See also I.C. 180 ; 5 M.L.T. 222 
*4 I.C. 1124. Still most of the provisions con- 


tamed therein are applied even to such leases as 
being in accordance with justice, equity and good 
conscience. 42 M. 654 ; 8 M.L.T. 250=7 I.G. 
565 ; 98 I.G. 851 = 1927 M. 239 ; 41 M. 629 ; 
*5 812 ; 43 I.G. 970. In a document of 

lease, no reference was made to cultivation. 
Neither was there any stipulation as to payment of 
ces.ses and the true purpose of the lease, was pre- 
servation and rearing of fishes, gazing of cattle 
on the bank, being only a subsidiary one. Held, 
that the lease was for non-agricultural purposes 
governed by the provisions of T. P. Act and not 
by those of Bengal Tenancy Act, 1935 G. 638 ; 
3 > C. 937- A lease for bringing the leased land 
under cultivation and reclamation is an agricul- 
tural lease. 48 I.C. 354. A liberal interpre- 
tation of the words of the section should be given. 

4 P. 404=86 I.C. 597. A lease granted for the 
conversion of jungle and wild land into agricul- 
tural land is a lease for agricultural purposes. 13 
G.L.J. 3x8=7 I.C. 864. Lease of right to receive 
the refuse collection of a village : 5 O.G. 122 ; 
48 A. 385=1926 A. 43 ; and' lease J'or building 
purposes: 29 C. 489 ; are not leases for agricultural 
purposes. 

Sec. 118 . — A mutual transfer of immovable 
property between two persons amounts to an 
exchange and each party acquires, on execution 
of the deed of transfer in his favour, a good title 
to the property. 60 I.C. 725=7 O.L.J. 699. It 
is not necessary for a transaction of exchange 
that there should be two separate deeds by the 
two parties thereto ; and an exchange cannot 
be inoperative, only because of a defect in the 
title of one of the parties to it. 1x3 I.C. 753 = 

1929 A. 63 (2). In a sale, the price is paid in 

money ; in exchange by way of barter for other 
goods or property. 25 B. 696. Where what is 
exchanged for is both land and money, the 
transaction is an exchange and not sale. 50 
I.C. 288; 199 P.L.R. 1913=, g JO. 30T ; 86 

I.C. 266=1925 L. 326. See also 3 N.L.R. 138 ; 

1930 .‘X. 426 (2). Transfer in consideration of 
forbearance to take certain legal proceedings is 
not an exchange. 54 M. 163= 1931 M. 140 = 
60 M.L.J. 56. Where land is given in exchange 
for right of easement, registered document is not 
neceviary. 92 I.C. 672=1926 M. 543. An 
exchange of property more than Rs. too in value 
must be by registered instrument ; otherwise the 
parties can get back their respectis'c lands, even 
though structures have been raised, after paying 
compensation. 40 M. 1134=33 M.L.J. 252. 
[But see S. 53-A.] See also 90 I.G. 131 =49' M.lJ. T 
150 ; 25 C. 2X0 ; 38 M. 319 ; i M.H.C.R. lob* 
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i[i iq. If any party to an exchange or any person claiming through or under 

such party is by reason of any defect in the title of the 
Right of party deprived of other party deprived of the thing or any part of the 
thing received in exchange. thing received by him in exchange, then, unless a 

contrary intention appears from the terms of the exchange, such other party is 
liable to him or any person claiming through or under him for loss caused thereby, 
or at the option of the person so deprived, for the return of the thing transferred, 
if still in the possession of such other party or his legal representative or a transferee 
from him without consideration.] 

120. Save as otherwise provided in this Chapter, each party has the rights 

and is subject to the liabilities of a seller as to that 
Rights and liabilities of which he gives, and has the rights and is subject to the 
parties. liabilities of a buyer as to that which he takes. 


LEG. REF. 

Substituted by Act XX of 1929, S. 59. The 
amendnneni is not retrospective. 

NOTES. 

Where the exchange of land accompanied by 
delivery of possession was acted on for more than 
30 years and there was nothing to show that the 
value of the land at the time of exchange was 
Rs. 100 or upwards, the exchange though not 
evidenced by a registered instrument, is valid 
under S. 1 18 read with S. 54, X. P. Act. 8 O.VV'. 
N. 1275. See also 30 I.C. 408 ; 38 M. 519 ; 29 

Bom. 1419. Now under S. 53-A on the principle 
of the doctrine of part-performance, protection 
would be afforded to the party defrauded if the 
conditions of S. 53-A are satisfied. See 42 C. 
801 (P.C.) ; 40 A. 187 ; 121 I.C. 765=1930^. 
1 , In an exchange one is not the price or the 
other ; so pre-emption will not apply to ex- 
changes. 18 O.C. 109 = 30 I.C. 232. Partition 
of joint family property is not an exchange. 10 
C.L. T. 503. As to difference between partition 
and exchange, see also 25 C. 210. Gift of land to 
wife, limited to enjoyment for lifetime, in lieu 
of her maintenance right is not exchange. 45 IVl. 
612 Where possession by one parly is not 
delivered, the remedy of the other is not specific 
performance, but a suit for dcclaraUon of tide 
and for possession of his own property. 33 I-C- 
762 = 20 C.W.N. 657- Exchange-Absence of 
rcKistered instrument — Delivery of possession 
Suit for declaration of title on the b^is of pos- 
session — Maintainability. See 31 C.W.N. 348. 
An exchange entered into by the manager of a 
joint HindS family, which is not challenged by 
the other members of the family, is valid. 113 

1 C. JQ2Q A. 63. . 

Sec. ^ 119 - — Th^ law applicable to exchanges 

of immovable property prior to the passing of the 
T P. .Act is the Common Law of England and 
not the Real Properly Act. Such an exchange 
implied a warranty of title, a condiUon re- 
eniry on the land given in exchange and al^ the 
right to certain compensation for breach of the 
wliraiuy. S. 119 of the .Act preserxed to the 
parties in India the English Common ^aw right 
as to warranty. S. 1 19 embodies rules of J'^tice 
eejuity and good conscience, and 
exchange effected prior to the Act. 31 M. ‘ J " 3 

I.C. 92. S. I 19 before amendment related 

only TO the rights of the parties to the exchange 

inter se and there is no reason for holding that it 
was intended to relate to a third person not 


bound by an exchange to which he was not a 
party. Therefore the principle of that section 
did not apply to an innocent transferee for value 
from one of the parties to the exchange. 1934 E- 
934 (2). S. 1 19 does not exclude an innocent 
purchaser into whose hands the property exchang- 
ed might pass. (1940) I M.L.J. 248. S.^ 119* ^ 

it stood before the amendment of the Act in * 9 ^ 9 » 
should not be interpreted in the Hgbt of the 
subsequent change in the law, and the fact that 
the dispossession of the plaintiff took place ^f*^ 
the amendment would not make the amended 
section applicable, where the transaction of ex- 
change was effected long prior toil. 1940 M. 420 
= (1940) I M.L.J. 248- Section in effect declares 
that there is a warranty of title by each party in 
respect of the property he ha.s parted with m 
exchange for the other man’s property. 31 M. 
L.J. 380. But this is subject to the special terms 
of any contract which the parlies may enter 
in re.spect of the properties exchanged. 21 M. 
69 ; 42 I.C. 248. On the completion of the 

transaction of exchange, right to the property 
becomes vested in the parties and he then gete a 
right to sue for recovery of possession ; and if 
thereafter a parly is deprived of the property 
ivhich he got in exchange, he will be entitled 
under S. 1 19 to compensation or to the return of 
the property in dispute transferred by him to the 
other party. 113 I.C. 753*7^929 
Where the guardian of a minor exchanges 
property for another and he is subsequently dis- 
possessed of it, his remedy is not to sue to set 
aside the alienation, but under S. 119 for com- 
pensation or for getting back his land. 1924 B. 
517. For purposes of S. 43 an exchange stands 
on same footing as a sale. 60 I.C. 819=33 
C.L.J. 184. In every exchange there is a 
warranty of title. Where part is lost, the whole 
exchange is to be avoided or compensation is to 
be recovered. But an equivalent portion alone 
cannot be recovered back. 51 P.R. 19 * 7 " 4 * 
I.C. 248. As to whether charge is created when 
the transaction is not valid in law, see 38 M. 519^ 
30 I.C. 408: 42 M. 690. Where the covenant 
provided for the return of the respective properties 
exchanged in the event of any one being obstruct- 
ed in enjoyment of his exchanged lands, a vendee 
from one cannot plead bona fides and want ol 
notice. Art. 148 of the Limitation Act would 
apply to the enforcement of the covenant. 51 

I.C. 939 = 42 M. 690. . 

Sec. 120. — Ss. 118 , ligand 120 show that the 
legislature has put an exchange on the same 
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Exchange of money. 


1 2 1 . On an exchange of money, each party thereby 
warrants the genuineness of the money given by him. 

CHAPTER VII. 

Of Gifts. 

is the transfer of certain existing movable or immovable pro- 
perty made voluntarily and without consideration, by 
one person called the donor, to another called the 
donee, and accepted by or on behalf of the donee. 


122 . 


Gift 


Gift ” defined. 


NOTES. 


footing with a sale in almost every respect. For 
example, a transfer of properly in completion 
of an exchange can be made only in manner 
provided for the transfer of such property by 
sale. According to S, 120, each party has the 
rights and is subject to the liabilities of a seller 
as to that which he gives and has the rights 
and is subject to the liabilities of a buyer as 
to that which he takes. 1923 L. 456. S. 119 
can have no reference to the case of a third 
person, who is not a party to the exchange and, 
who is not in any way bound by it. 30 N.L.R. 
208=1934 N. 61. An exchange implies an 
inter-change of property with another and, 
except in so far as the price may not be payable 
in money, the rights and obligations attaching 
to an exchange are analogous to those of a sale, 
so far as the parties thereto are concerned. Third 
parlies cannot be substituted in the place of 
either of them and as such cannot claim pre- 
emption. 22 A.L.J. 292 = 46 A. 359. But see 
4 A.L.J. 756 ; 7 A. 626. Wlicrc an exchange 

transaction becomes invalid owing to some 
formal or other defect, no charge would arise for 
the value of the land exchanged. See 38 M. 519 
= 30 I.C. 408. The analogy of the provisions of 
S. 120 read with S. 55 (4) (6) cannot be invoked 
in the case of decrees based on award, which 
itself does not contain any declaration that a 
charge has been created. 1936 A.L.J. 1328 = 
1937 A. 39. 

Sec- 122 . — A Burmese Buddhist religious gift 
is not valid unless registered. i i Bur.L.T. 259 
= 45 I.C. 925 ; 50 I.C. 809. See also 40 I.C. 54. 
The Courts in deciding as to whether or not a 
particular transaction is a gift according to 
Mahomedan Law, would look not to the pro- 
visions of S. 122, but to the rule of Mahomedan 
Law, on the point. 1936 A.L.J. 1027=1936 A. 
600. The word “ voluntarily ” in S. 122 bears 
its ordinary' popular meaning, denoting the 
exercise of an unfettered freewill and not its 
technical meaning of “ without consideration.” 
The donee of a mere special power of appoint- 
ment, in exercising that power cannot be said 
to do it ‘‘ voluntarily,” as he is under both a 
duty and an obligation to appoint without 
consideration and by way of gift. The appoint- 
ment, though it may be a “transfer”, docs not 
amount to a ” gift ” and therefore need not be 
effected by a registered instrument. 193O 
Rang.L.R, 678=179 I.C. 903=1939 R- 76. 
Where a deed of gift was delivered over to 
the donee immediately after execution, it would 
be sufficient acceptance of the transfer by the 
donee under S. 122 and effective from that 
moment, although it was not duly stamped then 
and the stamp was paid after the death of the 
donor under orders of the Collector and the deed 
then registered. 46 G.W.N. 477. 

C.C.M .— 654 


Gift mav be made to a minor : 39 I.C. 46 ; 

32 C. 129 ; 11 M. 26 j to an idol or deity or a 
temple : 32 C. 129 ; 3 P. 842 ; 37 G. 128 j 32 
C. 129 ; and to a Mutt. 28 B. 215. But the 
donee must be an ascertained person or persons, 
or capable of being ascertained. See 18 M.L.J. 
364. As to gifts by pardanashin woman, proof 
would be required that it is her bona fide act as a 
free agent on independent advice and that the 
transaction was not tainted by fraud or coercion. 
t8 C. 5.18 (P.C.) ; 15 C. 584 ; 20 A. 4.^.7 ; 15 
I.C. 529. _ Gift differs from sale or exchange in 
that there is no consideration for the gift. ** Con- 
sideration ’’contemplated in this section is 
valuable consideration consideration either 

in money or money’s worth ; consideration of 
love and affection or of moral or spiritual benefits 
are not contemplated by this section. 1929 P. 591. 
“Dan” is gift and is governed by this Act. 1929 
P.591. In order to effect a valid gift, both a trans- 
fer and an acceptance is necessary. 1923 P. 165. 
See also 28 C. 720 (P.C.) ; 3 P. 842 = 80 I.C. 980 
■ fin the case of a donee incapable of signifying 
acceptance (as minors, idiots or deity), the 
acceptance may be made by somebody compe- 
tent to act on their behalf], ii M. 246 : 32 G. 
t20 : 27 B. 31. Acceptance may be express or 
implied. 1932 A.L.J. 335. The circumstances 
that the boua fidet of the transaction is undisputed; 
that after a gift deed was obtained from the 
Registration Office it was made over to the 
elder of (he two donees who was then a major 
and who kept it in a box used commonly by the 
donor as well as the donees ; that the mutation 
of name was effected in the municipal registers ; 
that the taxes were assessed in the names of the 
donees and were collected from them ; and that 
the donees were in consiructivc possession inas- 
much as they as well as the donor lived in the 
house constituted suffirient data from which 
acceptance ran be inferred. 179 I.C. 730=1939 
R. .1,9. Acceptance may be presumed until 
dissent is signified. 41 I.C. 389. There is no 
presumption of acceptance operating immediately 
upon the gift whether known or unknown to tlie 
donee. Actual or constructive possession is 
however proof of acceptance and in zamindari 
property, and especially in a case concerning 
iiusband and wife, mutation means delivery of 
posscs.sion and the acts of the husband after 
mutation are acts on behalf of his wife. (25 A.L, 
J. 69, Ref.) 54 A. 534=1^32 A. 4.p4.. Where 
the gift is ati interest in land, the donor is not 
required to transfer the corpus of the property, 
but only possession of the interest. If the interest 
is transferred, tlic omission to deliver the corpus 
is immaterial. .13 I.C. 857. A minor can accept 
a gift without the intervention of a guardian, 
provided it is not an onerous gift, 39 I.C. 46 = 

13 N.L.R. j 8. Where a Hindu donor adopted 
between the date of handing over the deed of 
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Acceptance when 
made. 


to 


Such acceptance must be made during the 
lifetime of the donor, and while he is still capable of 
giving. 

If the donee dies before acceptance, the gift is void. 

12 ^ 1 . For the purpose of making a gift of immovable property, the transfer 

must be effected by a registered instrument signed by or 
Transfer how effected. behalf of the donor, and attested by at least two 

witnesses. 

For the purpose of making a gift of movable property, the ^a.nsfer may 
be effected, either by a registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold may be delivered. 


NOTES, 

gift of anccsti'al property and its rc^stration, the 
adopted son cannot question the gift. 1923 
282=17 L.W. 232 ; 62 I.C. 280=13 L-W. 187. 

R.elease of security without consideration is not 
gift under this section. 42 C.L.J. 582=1926 C. 
170. A gift once legally made is irrevocable. 
1936 A.M.L.J. 118. Gift of shares in a company 
becomes complete only when there is a transfer 
of entry in the company’s books. 66 I.C. 586 = 48 
C. 986. Where a gift was made by a husband 
to his wife while he was in embarrassing circum- 
stances and the gift was kept secret till he was 
declared insolvent, but the wile never obtained 
possession, title did not pass. 24 C.W.N. 145 
= 54 I.C. 700. But see 1928 L. 9 ; 3 P- 842 = 80 
I.C. 980. It is not enough that there is a 
registered deed of gift. There must also be a 
voluntary giving by the donor and an acceptance 
by or on behalf of the donee. The registered 
deed of gift may be merely a nominal transaction 
without any intention on the part of the ex^utant 
to give effect to its terms. 3 P. 842 = 80 I.C. 980. 
There is no authority for the view that for an 
acceptance of an onerous gift acceptance of the 
gift itself is not sufficient but an acceptance of the 
onerous condition also at the same time is necessary’. 
37 C.W.N. 149=1933 C. 438. 

Secs. 122 and 123 . — A gift ot immovable pro- 
perty which has not been completed by accept- 
ance though the deed is executed and registered 
may be revoked by the donor prior to its accept- 
ance. 1939 M. 290 =(i 939 ) * M.L.J. 337 * . 

Sec. 123 . — As to limitation to the territorial 

operation of S. 123, S. 1. S. 123 ex^nds to 
every cantonment in British India— Cantoi^ 
menis Act, S. 32 (O- A gift to God 

Almighty is not a gift to a 

person and consequently not require a 

registered instrument. ii P.L-T. ^3 • 

6io ; 25 L.W. 806 ; 42 M. 4^0 ; 19^ thSt 

(It was held by the Allahabad High Court that 
section applies to gifts both for secular as well as 
religious objects. 33 LG. 989-) See also 194* 
P.W.N. 75*194* Pb/T. 239 -. Secuon has no 

application to partition of joint property, the 

same not being a gift. 15 N.L.R. 93 > 25 • • 

1925 M 11%. But where a transaction 

is substantially a gift the formal 

of this section cannot be avoided by calling it by 

a different name. 49 M.L.J. 150 *925 * . 

An oral gift though accepted hy a document by 

the donee is invalid. 28 Bom.L.R. 42 
B. 261. Husband making a gift of the house to 
wife— Both living in the house before and ^ter 
gift — Gift deed executed and registered — Oilt is 


complete. See iii I.C. 251 = 1928 L. 9. As to 
gift by husband to wife when donor was in pec^aiy 
embarrassment, see 24 C.W.N. 145 * 3 ^ 
228=54 I.C. 700. See also 1928 L. 9 » ** 
138=1930 P. 305. A fixed deposit was in me 
following terms : — “ Mr. and Mrs. My repayable 
to either or survivor.” There was no evidence 
of any gift of his interest by the husband to the 
wife. Heldy that Mrs. H was not entitled to 
more than half of the money deposited with 
the Bank. 1931 A.L.J. 417. On this se^on, 
see also 30 Bom.L.R. 451 = 1928 B. 250. Even 
prior to the amendment of 1929, section was held 
applicable to gifts under Hindu or Buddhist Law. 

7 O.W.N. 953=193* O- * 4 - ^ ^ u « 

Hinpu Law. — A division of property by a 
father in his lifetime to his children is not a 
partition but a gift and must be registered. i 
Bur.L.J. 26. Delivery of possession is not necessity 
when the deed is registered. 83 I.C. 41 = 1^5 
igg. Sec also Q 5 I.C. 240; 22 N.L.R. 124J * 

= 1924 R. 13- Among Hindus, gilts made subse- 
quent to the Act do not require delivery of 
po.ssession if there is registration. Acceptance 
by the donee is essential under Hindu Law. It 
may be implied and may be presumed until 
dissent is signified. 41 I.C. 389 (P*)* See also 

1923 N. 199 ; 24 M. 513 ; 34 G. 853 ; 45 A. 115 > 
1922 A. 44 ; ibid., 467 ; 4 A. 40 ; 27 A. 109 ; 
23 B. 234. There is no real distinction in pnn- 
ciple between the essential ingredients requisi^ 
for a valid gift or dedication in Hindu Law and 
those laid down in the T. P. Act. 3^ 

1924 P. 657. A Hindu lady, who is the full 

proprietor of immovable property, can by^a 
registered instrument duly signed and attMtM, 
validly make an immediate gift of it, although she 
reser\'cs to herself the enjoyment of the usufruct 
or profits of a part of the property for her lile- 
time and without detaining any power of aliena- 
tion over it. Delivery of possession is not essentia 
to the validity of the gift. 20 A.L.J. 744= *9®^ 
A. 467 (F.B.'t. See also 1922 A. 44, followng 27 
A. 169 ; 25 A. 353 ; 83 I.C. 4* = *925 N. 19^ 
A gift of immovable property by a Hindu father ^ . 
daughter at the time of marriage by way of sanxajap 
is not valid in law as a registered documen 
necessary under S. 123, T. P. Act : 2® A. 

944=1928 A. 699. S. 123 applied ^ ^” 5 . 
Hindus even before the Amending Act 01 

1929 was passed. No gift inter vivos ® 
immovable property could, therefore, 

made by a Hindu except by a registered 
raent a.s contemplated by S. 123. 44 G. 

The section docs not 
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NOTES. 

apply to gifts under the Miihammadan Law. s8 
I.C. i8o=i8 O.C. 122 ; 38 A. 212 — 35 I.C. 14 
= i4A.L.J. 119. See also loo I.C. 296=1927 G. 
197. But in Burma, a gift of immovable property 
by one Mahomedan to another must be made 
by a registered instrument, duly attested, in 
accordance with the provisions of S. 123 : *4 R. 
439=1936 R. 430 (F.B.). As to the law when 
gift is in issue in High Court of Rangoon, see 
14 R. 485= 1936 R. 522. Under the Muhamma- 
dan Law to constitute a valid gift, there must be 
delivery of possession. See 38 A. 627 ; 31 I.C. 
281 ; 36 B. 214 ; 29 M.L.J. 733 ; 29 I.C. 439 ; 
28 I.C. 180 ; 35 M.L.J. 541. Registration alone 
will not do. Delivery of possession is also neces- 
sary. 26 I.C. 466=19 C-W.N. 1311. See also 
16 L.W. 894= 1923 M. 52 ; 23 B. 682 ; 30 M. 
519 ; 1 1 B. 517 ; 23 I.C. 547. Transfer in lieu 

of dower is a sale and not a gift. 64 T.C. 126. 
See also 1936 A.L.J. 1027=1936 A. 600. 

Buddhisx Law. — See 150 I.C. 966=1934 R. 
129. As in the case of a Hindu after the passing 
of this Act. delivery of possession is not essential 
for a valid gift under Buddhist Law. See 1924 R. 
309. The Buddhist Law cannot be applied to the 
case of a gift unless a question of marriage, 
inheritance, or religious usage is involved in it. 
A gift made during donor’s last illness is not 
valid without delivery of possession. 40 I.C. 
54. See also 1938 R. 303 ; 50 I.C. 809 ; 45 I.C. 
925. Land allotted in partition by Burmese 
father — Father cannot afterwards allege the act 
to be gift. See 2 R. 649 = 88 I.C. 76. But see also 
I Bur.L. J. 26. If a rule of Buddhbt Law requires 
delivery of possession to validate a gift of im- 
movable properly, such a rule must be held to 
be abrogated by S. 123 and S. 129 of the T. P. 
Act. 2 R. 131=83 I.C. 557 ; 1 R. 351=75 I C- 
166. But see 14 R. 439 ■= 1936 R. 430 (F. B.). 
(Case of Mahomedan gift). As per Burmese law, 
gift by bridegroom to the bride at the time of 
marriage mu.st be in writing and rcgistcn*d. 
Otherwise it will revert to the husband on 
divorce. 33 I.C. 129 = 9 B.L.T. 87. Transfer 
of property of first wife and husband to daughter 
to prevent it from going to second wife, amounts 
to partition of inheritance and not a gift. B.L.'l' 
186= t I T.C. 855. 

Attf-STAtion. — The provisions of the section 
arc mandatory and the requirements of the 
section have to be strictly fulfilled. The strict 
rule of attestation applicable to the case of 
mortgages is equally applicable to the case of gifi.s. 
1930 .“K.L.J. 623= 1930 A. 669. Want of attes- 
tation invalidates deed of gift. See aho 86 I.C. 
676=1925 V. 151 ; 9 M.L.T. 57 = 8 I.C. 887. 
See also 1924 >ri. 800. Before the endorsement 
by the Sub-Registrar can be treated as valid 
attestation, it must be proved that he signed in 
the presence of the executant. 1931 M.W.N. 
1242 ; 61 C. 525=38 C.W.X. 753 ^ *934 G- 77 ^- 
In spile <»f denial of attestation by an alte.stor 
from other circumstances. Court can conclude 
that he had in fact attested. 1 R. 557 = > 9^4 R- 
* 39 * Whether scribe is an attesting witness, see 
36 I.C. 272=10 Bur.L. T'. 106. (See also notes 
under S. 59. supra.) See also 1931 M.W.N. 1242. 
A marksman can in law be a valid attestor to a 
gift deed. 58 M. 220=1935 M. 178 (2) =68 
M.L.J. 191. 


Registration. — Where there was no registered 
instrument in respect of the alleged gift, the 
subject-matter thereof being immovable property, 
the provisions of S. 123 are not complied with and 
the gift is not valid : 12 R. 238= 1934 P.C. 67 = 
66 M.L.J. 144 (P.C.). ; 1939 Pat. 258; 1937 

N. 1 ; need not be at the owner’s instance or 
with his consent. 10 A.L.J- 300=35 A. 3. But 
see 14 I.C. 61=9 A.L.J. 300 ; 19 M. 433. Gift 
of mortgage can be only by a registered instru- 
ment. 44 M. 196 = 40 M.L.J. 25. Gift of 
mango tree must be regislered. 90 I.C. 
769. Registration can be after the donor’s death 
without the consent of his legal representatives. 
40 M. 204--= 3 1 N.L.J. 690. But see also 28 M.L.J. 
378 = 28 I.C. 271. Registration is necessary 
even in case of religious gifts. 36 I.C, 280. 
Retiring gratuity is in the nature of a gift. The 
gift is completed only by a registered document 
or by payment, A transfer intended to operate 
,'ts a gift, but invalid as such, will not constitute 
the donor a trustee (i.e.,) an imperfect gift cannot 
be construed as a declaration of trust. 25 Bom. 
L.R. 599= 1924 B. 88. In the case of transfer 
by gift, the alienation is complete when the 
conveyancing document is completed, and is not 
postponed until date of registration. 167 I.C. 
48=1937 N. I. A registered deed of gift alone 
is not sufficient to operate as a gift. There must 
be a complete divesting of the ownership on the 
part of the donor and an acceptance of the gift 
by the donee. A registered deed of gift or any 
other document, may be merely a nominal 
transaction without any intention on the part of 
the executant to give effect to its terms. 3 P. 
842=1924 P. 657. 

Deliverv op Possession. — In case of gift of 
in.surance policy money, execution of assign- 
ment deed and transfer of name in the company’s 
register arc sufficient. No deli\'ery of documents 
is iiece.ssai-y. 38 I.C. 2.f8 = 4 L.W. 339. A gift 
of movable property, unless it is effected by a 
registered deed, can only be completed by deli- 
very of property to the donee. (1940) 2 M.L.J. 
963=1941 M. 154. gift subject to a life 

interest of tlic donor is valid. 20 A.L.J. 744 = 
1922 A. 467 (F.B.) ; 1922 A. 44. A gift is void 
when the donee is an unregistered body which 
has no legal I'xistence and is not capable of holding 
property. 38 I.C. 183=14 A.L.J 103. On 
this section. *ee also 28 Bom. L.R. 411 = 1926 B. 
261. To constitute a valid gift of immovable 
properly in place where the Act is in force, exe- 
cution anti r<*gislration of a gift deed would be 
suffi< tciil. Delivery of possession need not be 
made. 3 Bur.L. J. 111 = 1924 R. 353 ; 1930 A. 

I^.J. 623= *930 But in determining the 

question whether the power of revocation for 
non-payment of debts had been contemplated, 
the fact that po.ssession was not delivered cannot 
be lo-st sight of. 1930 A.L.J. 623=1930 A. 569. 
When the gift is complete the relationship of 
the donor in possession to the donee is that of a 
trustee. 87 I.C. 312=1924 B. 08 . Where 
there is a deed of gift and before its registration 
an endorsement is made therein that possession 
is delivered to the doner and the deed is subse- 
quently registered, the burden of proving that 
possession was not given and therefore gift is 
invalid is on those asserting its invalidity. Where 
there are tejiants on the property, their attorn- 
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Gift of existing and future 
property. 


124, A gift comprising both existing and future 
property is void as to the latter. 

125. A gift of a thing to two or more donees, of 
Gift to several of whom whom one does not accept it, is void as to ^e interest 

one docs not accept. which he would have taken had he accepted. 

126 The donor and donee may agree that on the happening of any specified 

event, which does not depend on the will of the donor. 

When gift may be suspended ^ gift shall be suspended or revoked ; but a gift which 
or revoked. parties agree shall be revocable wholly or m part, 

at the mere will of the donor, is void wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save want or failure ot 
consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. , . n. <• 

Nothing contained in this section shall be deemed to affect the rights of 

transferees for consideration without notice. 


NOTES. 

ment to the donee is sufficient delivery of posses- 
sion. 16 L.W. 894= 1923 M. 52. The mutaUon 
of names by itself creates no proprietary^ title. 

[31 A. 73 (P.G.), Ref.] 76 I-C. 218=1924 N. 

Dedication to Temple. — The provisions of 
S. 123 apply to gifts direct, as well Jo ^ifts 
through the intervention of a trust. The title, 
therefore, in an endowed property passes to the 
idol, who must be treated as a juristic j^rson, 
on the execution of a deed of endowment by the 
donor. 7 O.W.N. 953 = ^ 93 * O- i 4 - Property 
may be dedicated to a temple m one of three 
modes, (i) by making a gift to tnastecs on behaT 
of the idol, (2) by a dedication to the idol itsclt, 
and (3) generally on occasions of death or 
marriage by taking a leaf of the tulsi plant in 
hand and with water offering 
in the presence of the persons assembled. 
these modes, (i) must comply with 
of S. 123 of the Act. In mode (2) 

cation is in writing, it must be registered. In 
mode (3) the gift is not withm the 
the Act although the intention may be that 
embodiment of ®the ---ersal soul worshipp^^^^ 
in the particular temple should h^vc the benel 
of the dedication. 42 M. 44® =-36 

the mind of the transferor. 13 P- 35 o— i 934 ^ 

Estoppel.— There can be no estoppel by con- 
duct when requirements of the scebon arc 

45 B. > 64=38 1 . 0 . 403. 

S'ire^of'iHe .1ST iTni? 

person claiming through them, 

?esUt the claim on the ’ The 

though there was no registered deed of gilt. i ne 

T. P. Act was enacted m order to 

and deception and it is founded on 

principles of justice, equity W good 

V R. 665 ; 1924 R. 200. [But 1929 R- 


V 

holding that the doctrine'’of part performance 
has no application to the case of a donee. See alw 
S. 33-A]. Where the transfer is made on the 
basis of an ante-nuptial agreement, and the 
donee is in possession for a number of years* the 
donor is estopped from urging that the ^ransto 
is invalid as not being evidencet^y 

deed. 52 G. 425 = 85 I-G. 799 - 

made a gift of immovable property and translew- 
ed possession of the land without any 
deed and on the death of the donor the donee 
submitted a report to the revenue s^yor for 
mutation of names in the official record, the 
heirs of the donor attesting the report and being 

present when it was made the heirs are c®‘oPP®^ 

from impeaching the gift thereafter. i R. b^i 
= 1026 R 105. Where a donee of property is m 
bona fide possesion of it, though the gift had not 
been'^ perfected by a registered instrument m 
allordance with law. the donor or kis repre- 
tentative cannot oust the donee who had been 
in undisturbed possession of Property for a 

lone period though such period falls short ot 
12 years. But this rule can have no application 
to a case where the person is a donee *he 

donee, neither of the gifts having been perfected 
bv a registered instrument, and especially when 
it is proved that the ultimate donee was not m 
absolute and exclusive possession of the property. 

loi l.C. 703=1927 R- *28. , 

Secs. 124 and 125 . — “ If an estate is limited 
to two jointly, the one capable of taking the omer 
not he who is capable shall take the whme. 
Humphrey v. Teyleur, cited in 16 C. at p. ob2. 
Where a gift was made by a Hindu to lus dai^nter 
and her husband jointly, and the gift is fovna 
to be invalid as to the husband, the daughter 
would take the whole. 16 C. 677=16 I.iV 44. 

Sec. 126 . — See 14 Bom.L.R. 340= *5 I*C. 529; 
4 A.L.J. 708 ; 5 B.L.R. 522 ; 34 807= ** 

L.R. 34 * =8 I.G. 513. A gift once vahdly made 
cannot be revoked at the mere will of the aonc • 
23 B. 1 31. See also i M.H.C.R. 393 > J 933 * 

418. Once a gift deed is executed and has been 
delivered to the donee, the donor cannot revoxe 
it even before its registration on the ground mat 
the gift is not completed until the deed 

t«rJ. 53 B. 3-3=1928 P.C. 86 = 54 M.L.J. 
573 (P.C.) ; 50 M. 193 = 54 I.A. 89=52 M.L.J. 
346 (P.C:) ; 49 B. 388=87 I-G- 490 

'overruling 48 B. 435. See also 28 M.L.J. 37 ® 
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Illustrations. 

(а) A gives a field to B, reserving to himself, with ^Vassent, the right to take back the field 
in case B and his descendants die before A. B dies without descendants in A*s lifetime. A mav 
take back the field. 

(б) A gives a lakh of rupees to By reserving to himself with B's assent, the right to take back 
at pleasure Rs. io,ooo out of the lakh. The gift holds good as to Rs. 90,000 but is void as to Rs.io,ooo 
which continue to belong to A. 

• 127 * Where a gift is in the form of a single transfer to the same person of 

Onerous Gifts several things of which one is, and the others are not, 

burdened by an obligation, the donee can take nothing 
by the gift unless he accepts it fully. 

Where a gift is in the form of ttvo or more separate and independent transfers 
to the same person of several things, the donee is at liberty to accept one of them 
and refuse the others, although the former may be beneficial and the latter onerous. 

A donee not competent to contract, and accepting property burdened by 

any obligation, is not bound by his acceptance. But if^ 
gift to disqualified after becoming competent to contract, and being aware 
person. obligation, he retains the property given, he 

becomes so bound. 

Illustrations. 

{a) A has shares in X, a prosperous joint-stock company, and also shares in Ty a joint-stock 
company, in difficulties. Heavy calls are expected in respect of the shares in X. A gives B all bia 
shares in joint-stock companie.s. B refuses to accept the shares in T". He cannot take the shares in X, 

(6) Ay having a lease for a term of years of a house at a rent which he and his representatives 
arc bound to pay during the term and which is more than the house can be let for, gives to B, the 
lease, and also, as a separate and independent transaction, a sum of money, B refuses to accept the 
lease. He does not, by this refusal, forfeit the moncy- 

128 . Subject to the provisions of section 127 , where a gift consists of the 
jj . , . donor’s whole property, the donee is personally liable 

Universal donee. liabilities of] the donor 

at the time of the gift to the extent of the property comprised therein. 


LEG. REF. 

‘ Inserted by Act XX of 

NOTES. 

a 8 I.G. 271 ; 6 A. 313 ; 1939 A.W.K. (H.C.) 

102. S. 126 docs not lay down tliat a gift can 
be revoked in the same manner as a contract 
can be rescinded. The right given thereunder 
is personal to the donor. 152 I.C. 146=* 1934 
A.L.J. 817= 1934 A. 507. (Agreement lo revoke 
gift must be entered into at the lime of gift ; il 
the term is added after the completion of the 
giA and subsequently, it is not valid. 6 A. 3«3)- 
Right of rescission of a gift is limited to fraud, 
tuistake, coercion, undue inilucnce, misrepre- 
sentation or the like as would operate to invalidate 
a contract. 45 C. 434=22 C.W.N. 210. Sre 
also 42 C.W.N. 14=1938 Cal. 157: 7 E. 

339 > 44 I.C. 413 (undue influence) ; 15 !• 

529. As to gift by «ut old and infirm woman and 
by pardanashin ladies, see also 18 C. 545. A gift 
voidable at the option of the donor can be as oided 
^tcr his death by his heirs. 23 A.L.J. 37G— ' 9-5 
A* 437 " But see 2 P. 52=1922 P. 5'4* holding 
that the right of a person to avoid a gift is one 
personal to donor and cannot be trajisfcrrecl. 
Where certain property was gifted stibjcct to the 
condition that the donee should not transfer it 
without the consent of the donor, the restraint 
Was a mere personal promise to the donor, and 
Was enforceable unde rS. 126 and is not hit at 
by S. 10 of the Act. 7 R. 306 = 1929 R. 226. As 
to power of revocation for non-payment oj debts by 


donee, sec 1930 A.L.J. 623=1930 A. 669 

Sec. 127 . — Tlic section is an application of 
the rule of election to gifts : 20 AI. 147 ; and as 
embodying rules of justice and eejuity is also 
applied to Hindu.s and Muhammadans : 35 G. 
767. In the ca.se of disqualified donee accepting 
onerous giftSy the option to refuse is only to the 
donee but the gift is binding on the donor. 19 
C. 236 ; 10 C. 1 102. It has also been held tliat 
a minor donee can accept a beneficial gift pci'sonally 
without the inlcr\'cniion of a guardian. (33 M. 
312 at 314, R.) 13 N.L.R. 18 = 39 l-C- 46. 

But a minor would not be bound during his 
minority by his acceptance of an onerous gift 
{See last para, of the section). 

Secs. 127 and 68. — In tlie case of an onerous 
gift the donee is liable to meet the obligation 
incurred under the deed of gift. The fact that 
the mortgage which the donee is asked to dis- 
charge, wa.s found to be void, cannot relieve him 
of his liability. Nor the fact, that the donee 
being a miitor has under S. 127 an option of 
repudiation, exempt such a donee Iroin liability 
till in fact the option is exercised. S. 68 of the 
T. P- Act cannot obviously apply as the claim 
is ba*cd on the deed of gift and not on the mort- 
gage. Moreover S. 63 presupposes a valid 
mortgage. The donee is liable to the extent of 
the gifted properly in his hands. '937 O.W.N. 

1096 -1937 L). 517. 

Sec. 1 ^ 8 .— Section does not conflict with any 
rule tif Muhiimniadan Law. Where a Muham- 
madan made a gilt of all his property to his son 
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Saving of donations mortis 
causa and Muhammadan law. 

law T* * * 


129. Nothing in this Chapter relates to gifts of 
movable property made in contemplation of death, or 
shall be deemed to affect any rule of Muhammadan 

* 1 . 


LEG. REF. 

1 Omitted by Act XX of 1929* 


notes. 

and directed him to pay all his debts, the son is a 
universal donee and is ^ i%5 I^G 

L?^935 O^W.N.-^ 589 ; >8 N.L.J. .79 (Sur- 

?°ndei- by Hindu widow of her estate to daughter 
and daughter's son). SecUon applies only to 
u^versal® donee l 5° A. 8.8. ^ to who is a 

universal donee, sec 50 A. 818=115 ^ 

transfer in consideration of donee undertaking 
to pay the debts of the donor « / sale and not 
A 818=115 I.C. 114 - A deed executed 

by k husband in favour of his wife, 
he transfers to her absolute proprietary' .title m 
the whole of his immovable property m part 
payment of her deferred dower, is not a deed of 
&ZTut a deed at hiba-bil-ezvaz proton 

of S. ia8 have no application. The settlement 
of dower debt due to a wife is a legitimate settle- 
mentr and where it is conducted in a Proper 
manrier and there is nothing to show that the 
wife had any knowledge of the existence o 
nromissory note executed by her husband in 
fav^ir ofl third person, the property transferred 
is not liable to attachment and sale 
of a decree obtained on the basis ^ \ 

the donor's whole Jt^,^7he^ther U is 

the donor s I?*^opci t> , n excluded from the 
movable or donee is not the universal 

operation of the gift the donee^isn ^ ^ 

donee. * 93 *^ yy j^oee was in possession 

N. . 29 - • But wh«c ‘he donee was^. .^p^ 

of ail the Pf‘^P‘;^‘*ff,/donor under a lease for his 
was given a universal donee liable 

lifetime : the Honor If he found that 

Ih Oto^pe'i-ty^wi burdened with too much debg, 
" ‘^ow ^away ^^^^e 

;?ou^d\ha. .he l-tter^s a toll's! 

““ OA.S ^A creditor of the donor can tack 

= 38 I.C. 24b- . ,,„.„cured debts of the donor 

the secured and unsc ^ donee seeks to 

toge.he. "hen 

redeem ‘he secum ^j^emed at the same 

secured ones ^houin , re 

time. 7 B. loi. , H upon his daughters, 

holder, the tenure by the landlord 

A rent decree was their 

against them. Th . ^^^rsioners by a family 
interest in o j had specifically 

arrangement and the rev ersion jjndcr 

taken over the would be liable 

S. 1 28, the reversioners as aonccs wu 


for the debts of their donor and ^he landlord 
can sue the reversioners on the basis of the fam^ 
arrangement. (23 G. 454* rel. *937 ^ 

226. Where a person incurs a debt ^ 

promissory note executed by him and then 
makes a gift of the whole of his and 

immovable properties, the donee is 
S 128 for the debt due by the donor. The fact 
that subsequent to the gift the donor ^ 

original promissory note makw no diflcrcn^ 
to the donee’s liability, because it c^not b^aid 
that the debt in question was 

donor in existence at the time of the gift, tg^ 

M W N. 395. Where a donor at the time P* g[v 

sdil owns^fhouse, holds 

tenancy rights and has grains, bullocks, etc. 

also ha^ still vested in him the cq>«*y Sat 

tion in respect of a property °‘h« ‘8“" 
gifted, the donee is not a umversal donee. t 94 . 

°S.o- ifr'^^k-VWs^amendmenti, not to 
r63)^''Tn‘llewof°Kra“mend'ment^^ 

'menfof'.g ®9 ieft'the ruj« f "du Law 

affected by anything contained m Chapter V 

of the Act. 42 C.W.N. * 4 - * 938 C. 1 57 - 

OiFTs IN Contemplation of Death. <^ee 3 
RI ^ fOCT.) 1 13. (Gifts °f Government 
Promissoo' notos made in contemplation of death 
pa?s?d b 7 mere delivery without endorsement 
will constitute a legal and valid gift.) j,.,- 

Mahomedan Law.— The rulw as ^er 

the Mahomedan law are contrary to the rules 
under the T. P. Act and the laUer do ^PP/^ 
to a Mahomedan gift. 14P L.T. 599. 

102*7 R 240. This section does not state that the 

p?|3isikns^of this chapter shall not at al apply 
to Mahomedans, but it only lays down th^at itt 
provisions shall not affect any rule of Mahomc 
dan Law. Hence, in so far as the 
rhantcr arc in consonance with justice ana 
equity and do not conflict with any riJe of 
Mahomedan Law, i^ey would applied W 

Mahomedans also, 35 C. 767. See also igS^ 

R 430 ; 1936 R. 522. Under Mahon^dan Law 
reeistration alone is not sufficient. Delivery of 
possession also is essential* 38 A. 627 43 • * 

S.2 = 3. M.L.J. 607 (P.C.). The power to 

extend any part of the T. P. Act pv't; ‘f jj*' 
Local Government by S. i of that A 

does not authorise the Local Govemmen 
to extend particular sections of me A 
so as to give those section a dxffcr^t 
operation from that which they had 
itself, read as a whole ; it cannot abrogate m tW 
area to which the extension is made the 
rule of Mahomedan Law as to delivery oj pos 
session regarding gifts as to which the ^j^r-main 
has expressly provided that it shoul __k 2 
unaffected by the Act. 34 }i^’ 7 3 

M.L. 1 . 362 (P.C.). Oral gift by i- 

in favour of his wife in lieu of sale. 

hiba^bil-ewaz, which is pure gift and no 
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The Transfer of Property Act (IV of 1882). 

i[GHAPTER VIII. 

Of Transfers of Actionable Claims. 

130 . (i) The transfer of an actionable claim ^[vvhether with or without 

consideration] shall be effected only by the execution 
actionable instrument in writing signed by the transferor 

or his duly authorized agent, *] shall be 

complete and effectual upon the e.xecution of such instrument, and thereupon 
all the rights and remedies of the transferor, whether by way of damages or other- 
wise, shall vest in the transferee, whether such notice of the transfer as is hereinafter 
provided be given or not : 


LEG. REF. 

* Substituted by Act II of 1900 for original 
Chapter VUI. 

* Inserted by Act XX of 1929. 

* Omitted by Act XX of 1929. 

NOTES. 

Being a valid gift under Nlahomedan Law, 
provisions of Chap. VII, are not applicable and 
such gift can be made orally, without a registered 
instrument, 1936 A.L.J. 1027=1936 A. 600. 
The section does not apply to a transfer by way 
of gift governed by S. 130 : 38 I.C. 248 = 4 L.W. 
339 - 

Sec. 130 . — S. 130 contains a special schem- 
having some of the features both of the English 
Common Law and of the principles of equity. 
But it is unsafe, to decide a case under the sec- 
tion by any extensive reference to the English au- 
tliorities. 38 C.W.N. 1 190. There is a contiadic- 
tion, between the provisions of S. 130 and those 
ofS. 134. Whiles. 130 says “all the rights and 
remedies of the transferor v'est in the transferee,” 
the words in S. 134 are “ the residue, if any, 
belongs to the transferor.” The wording ought 
to be, “ the residue, if any, shall be trans- 
ferred by the original transferee to the original 
transferor.” 38 C.W.N. i igo. .-Vs to applicability 
of section, see 1926 C. 447 ; 1928 M.W.N. 190. 

S. 130 applies to absolute transfers as well as to 
equitable charges in respect of future property. 
An equitable assignment of or equitable charge 
can only be created by a document in writing 
as provided by S. 130. A mere contract to 
assign future salary does not create an equitable 
charge. *3 P.L.T. 35. That S. 130 can be 
invoked to justify the assignment of a debt as an 
actionable claim even in Punjab. 43 P. L.R. 
439=1941 L. 337. In provinces where the 
Transfer of Property Act docs not apply, hundi 
can be assigned orally subject to all equities as 
a chose in action independently of the Negotiable 
Instruments Act so as to give the assignee a 
standi to sue thereon. 195 I.C. 185=19.1.1 
Pesh. 45. Section has no application to an 
assignment of a mortgage debt which is Jiot an 
actionable claim under S. 3 : 123 I.C. 297 = 

1930 S. 77. Section is not exhausti\c. See go 
I.C. 1113=1926 S. 78. The dedication of an 
actionable claim to a deity or god or temple is 
not covered by this section. See 96 I.C- 1004 = 
^26 N. 469. 'See also 1927 M.W.N. 525 ; 9 

^•L.T. 102^9 I.C. 287. Transfer of mesne 
profits along with land — Whether right of action 
continues with transferor. See 1927 XI.W.N. 
525. The transfer of an actionable claim whether 
as an outright transfer or by way of security is 
governed by S. 130. The deposit of the docu- 
ment creates no charge or lien at all on the 


, 

debts. Where a letter of authorisation \vas 
given directing the addressee to draw out the 
money due to him from the P.W.D. but there 
was no assignment of the debt, the letter did not 
convey any rights to recover the debts. 7 R. 
365. A debt secured on immovable property 
can be transferred apart from security. 35 
C.W.N. 1034=1931 P.C. 245 (P.C.). An 

assignment of a debt to be valid must be 
of the whole debt. Where partners in a firm 
become insolvent and there is also a minor 
partner the assignment by the Official 
Assignee of a debt due to die firm cannot 
be said to be of the whole debt because 
the minor’s interest in the partnership cannot 
be assigned. Even assuming that assignment of 
part of a debt can be made, assignment of part 
which is indefinite is invalid. 62 C. 510=1938 

377=39 C.W.N, 6o6. An assignment of a 
part of a debt is not invalid. 1939 M.W.N. 
1054=1939 Comp. C. 262=1940 M. 258. In 
equity, a part assignment of a debt is valid and a 
suit brought thereon is maintainable provided 
the assignor and possibly other assignees, if any, 
arc made partic.s to the suit. There is nothing 
in S. 130 to prevent the application of this equit- 
able rule. 43 P.L.R. 439= 1941 L. 337. See also 
43 P.L.R. 444 ; 18 P. 839. Where a mortgage 
bond was transferred by an endorsement to the 
plaintiff who sued on it, the document on which 
suit wa-s based cannot be regarded as a mortgage 
bond because the security fiad not been legally 
transferred. But there was no reason why the 
Court should not regard it as a simple money 
bond which had been transferred by the endorse- 
ment to the plaintiff and there was a legal transfer. 
*935 A. 837. The transfer of a right to arrears 
of rent and current dues can only be made by 
an instrument in writing under S. 130 : 1923 P. 
165. See also (1937) 2 M.L.J. 871. Debtor 
cannot recover unpaid balance of consid- 
eration in respect of bond executed by 
him in favour of creditor and such right cannot 
be assigned. 1930 L. roo. When a debt is 
assigned, interest payable on it goes with it. 1939 
.M.W.N. 1054=1939 Comp.G. 262=1940 M. 

258. Mortgage failing as such can be treated 
as transfer. 31 C.W.N. 179=1926 P.C. 129 
(P.C,). On a sale of property a contract to 
re-sell it to vendor at a particular time is assign- 
able. 32 C.W.N. 850-= 1928 P.C. I74.= c;r 
M.L.J. 198 (P.G.). Whether the definition of 
“transfer of property” applies to S. 130 is 
doubtful. 1926 N. 469 = 9(5 I. C. 100-1. -As to 
the meaning of the word “ transfer ” in this 
section, see 37 B. 198= 17 I.C. 627 ; 21 I.C. 316 ; 

14 I.C. 141.. Section' refers not merely to the 
transfer of absolute rights but also to the creation 
of a mere charge. 57 C. 328 = 34 C.W.N, 605 = 
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Provided that every dealing \vith the debt or other actionable claim by 
the debtor or other person, from or against whom the transferor would, but for 
<iuch instrument of transfer as aforesaid, have been entitled to recover or enforce 
suchdebt or other actionable claim, shall (save where the debtor or other person 
s a party to the transfer or has received express notice thereof as herematter 
provided) be valid as against such transfer. ^ 

(2) The transferee of an actionable claim may, upon the execution of such 
instrument of transfer as aforesaid, sue or institute proceedings for the same 
in his own name without obtaining the transferor’s consent to such suit or pro- 
ceedings, and without making him a party thereto. 

Exception.— ISiathinE in this section applies to the transfer of a marine or 
policy of insurance [or affects the provisions of section 38 of the Insurance Act, 

193S] 


LEG. RBF. 

‘ Added by Act IV of 1938* 

notes. 

iQ'^o C Where the transfer is made of a 

contract, and the transaction amounts to a 
novatio under S. 62 

instrument is required, 31 N.^R. (Supp.) *54 

fsa" '’“efc. 5"o = 3f cWn.- a 

debt is a joint debt, an assignment by one of 
the joint creditors would not enable 

lent or damages on failure to retmn them 
right to sue and rett?^^^^ 

67 (2). A claim for money due on 

of accounts "°ble claim, and 

between the parties t>^_ t tj 8q4.— iQ 30 B. 
can be assigned- 3^ j and obligations 

lartn^er^ra pa«nerLCm relatioAo the 
of one partner 1 P . a chose in action and 

other partners IS ^ Y a partner 

cannot be assignea. r>roDertv and the right to 

''' aiosc ^n acUon assignable under 

recover It ^ ^ 380=194* S. 73- 

To-xS S 288 ^The section is not exhaustive 
“of °the®Sfoles by which .h=Jn.=re.t of one person 
mav be transferred to anotner. y ^ 08-7=0 

^signmern nftf 3b I-C 248. 

Transfer of bales °f ^“"^‘’b^^tSoTof’lTabih" 
one creditor to “ '“Som.L.R. 837- 

— ^Necessity for writing. ^ - in ^i 8 o=ii 

Oral assignment is not valid 15 I-C. 3 »o ^ ^ 

M.L.T. 246. See also *7 ^^gut an oral 

510; 18 Punjab since the 

assignment I-O- 121 (Lah.). 

Actisnotmfor«ther^ 134^ 439 - Th- 

See also 194 * *^: 33 / ^,i;r ^nav be on a separate 

writing effecting the ran .. tlic docu- 

deed Ind need not necessainly be on 

nrent by waV of a^^separate and 

may also be erlectea y y 365 = 

independem letter : i * ' an account 

book : 47 h *83. An assignment of 

fb-^b" ntdt anjn gm£t b^^ 
letter*'”? SrgnmL'rac'Smpanied’' by delivery 


of the bond to the assignee, is. a valid assignmeiU 
of debt. (30 M. 75 » R-) J *3 M.L.T. 77=18 
I.G. 708. A document authorising a peraon to 
recover the amount of a promissory note from a 
person, with whom it was deposited by the 
owner, operates as an assignment of the pro- 
missory note, and an attachment of it atter 
assignment is void as against the assignee. 1912 

M.W.N. 524-14.I C:. 279. Power g>vcn by a 

submission clause in a contract, being a p 
covenant, cannot be validly transferred. 2b 
SLR. 368. When the amount deposited by a 
person as security for the due performance of the 
office is assigned to a third person, the attach- 
ment by a creditor of the assignor, after toe 
assignment, is not valid, as under S. *30 the 
assifnee’s right was complete against the a^ignor 
on the date of the assignment. Though S. 130 
does not apply the principle therem appli<^ 
1Q12 M.W.N. 461 = 14 I-C* * 44 - The right to 
recover the insurance money Payable under a 
policy of life assurance on the death ot the 
assured person in an actionable claim as defined 
by S. 3 and S. 130 governs the assignment ot 
such a policy. 3 * S.L.R. 98-1937 f. 181. 
See also 52 L.W. 822=194* M. 147 - ^ 

ranee, policy — Assignment to wife of assured 
Provision for reverter to assured in certain 
tingencies — If absolute assignment. (* 939 / * 

M.L.J. 261. S. 130 applies not only to ateolutc 
assignments of actionable claims but also 
assignments by way of charge, and a deposit ot 
a policy of insurance by way of security ^n» 
therefore, be effected only by an 
writing, showing that the deposit is bemg made 

with the intention of creating a title in 
\vith whom the deposit is made. ^-C.vv. • 

593. See also 1941 M. *47=(*94*.) ^ M.L.J. 9 • 
Mere deposit of an insurance policy wth 
a property by way of a sccuri^' does not operate 

as a transfer or assignment of the same q 

security is created thereon. 30 lU. 

Bur.L.t 157; * 94 * M. * 47 = ( * 94 o) | Mp^C*:) 

8qi ; 37 B. 198 = 40 I.A. 24=24 M.L.J. 60 (P^-/ 

Nor does mere delivery But 

a transfer. 5* C. 972 = 28 C.W.N. 894^-^ 

where clear words arc used f . L 684- 

of a bond, the transfer is complete. *^^' xhc 

A decree constitutes ari actionab e claim^ 

words “ duly authorised agent m S- *3 ^ 

b° taken to mean -.latvfuUy l^Sy 

When the law reqniees \P'"°”“Sve effect 

authorised, *'^*di*^^**®? Where an 

and cures a defect in the authority, wncr 
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The Transfer of Property Act (IV of 1882). 

Illustrations. 

(i) A owes money to By who trauslers the debt to C. B then demands the debt from A, who, 
not having received notice of the transfer as prescribed in section 13 1, pays B. The payment is valid, 
and C cannot sue A for the debt. 

(it) A effects a policy on his own life with an Ijisurance Company and assigns it to a Bank 
for securing the payment of an existing or future debt. If A dies, the Bank is entitled to receive the 
amount of the policy, and to sue on it without the concurrence of.^’j executor, subject to the proviso 
in sub-section (i) of section 130 and to the provisions of section 132. 


NOTES. 

agent holding a power-of-attorney which does 
not give him power to assign a decree obtained 
by his principals, assigns that decree to a third 
person purporting to act under the power, the 
assignment would not be valid so as to entitle 
the assignee to obtain execution ; but if the 
decree-holders (principals) ratify the action of 
the agent, expressly recognising the assignment 
and receiving ■ consideration, that validates the 
assignment retrospectively. 188 I.C. 878=49 
L.W. 375 — 1939 M. 543. Assignment of money 
l>nng in Court — Form or words necessary — 
Attachment of amount before judgment followed 
by decree on admission — Court requisitioning 
amount from custody Court in pursuance of 
admission of defendant — Effect of. *937 
A.L.J. 348= 1937 A. 4^4. The hypothecation 0/ an 
actionable claim operates as a deed of assignment under 
S. 130. 19 P- 7 * 5 =“ *940 P- A mere 

“ hypothecation ” or “ charge is a transfer’ 
for the purpose of S. 130 (i). 175 I.C. 786 — 

1938 R. I . A promissory note executed in the name 
of k particular person ^vhich is allotted to another 
on a partition is not transferred to the allottee by 
upcraiion of law ; and tlie allottee of the note 
cannot therefore maintain a suit on it without an 
indorsement by the payee. 36 Bom.L.K. 807“ 
1934 B. 356. The A^egotiable Instruments Act has 
not affected the transferability of a promissory 
note by assignment as a chose in action^ apart 
from endorsement. 61 C. 425=- 3O C.\V.N. 
465—- 1934 C. 549. I'he endorsee of a negotiable 
insttun\ent for value, svhich was .secured by a 
mortgage, cannot have the benefit of the mort- 
gage secuiTty. in the absence of a registered assign- 
ment of that also. 44 -M. 915.3 - 4 * M L.J. 297 - 

.See also 192B M.\N'.N. tiyo. A deposit receipt is not 
a negotiable instrument. But, where the money 
is immediately pavable, an endorsement or the 
receipt, together svith an order w> pay a given 
individual, will entitle that individual to receive 
the money. 38 B. 6t 8 =- 28 I.C. i 1 .4-* 16 Bom.L.R. 
33 !- 16 T.C^ 708 (1) -13 M-L.l. 7 /* 

The mere fact of deposit of an insuranre policy 
by way of pledge creates no lien in favour of the 
creditor. -A letter setting out the policy as an 
article pledged is merely evidence of the deposit 
and does not amount to a valid assignment ol 
the policy and confers no nghl-s on the creduor. 
32 L. 3 V. 822 — (in.fo) 2 M.L.J. 891-- * 94 * 
‘147==^!. L.R. (19.4*) M- 37 «. A fixed deposit 
receipt held bv a depositor c 4 inone>*s in a Bank 
is not a negotiable instrument and an indorse- 
inent on the back thereof by the holder does not 
have the same effect as an endorsemenl of a bill 
of exchange or promissory note. lo p^"» title, 
there must be an as.signment in writing as 
required bv S. 130. .\n cndoi-sement on the 

back and a letter by the depositor to the bank 
informing the Bank that he had assigned the 
amount to the endorsee would not amount to an 
assignment in writing within the meaning ol 

C-C-M- — 


S. 130. 50 L.W. 759 =*939 Comp.C. 285 = 

1940 M. 157. Sec abo 1938 Sind 24. Where it 
is agreed between the parties to a document that 
one portion of certain money lying in depo.sit in 
a bank in the name of, one of those parties should 
thenceforward belong to one of them and the 
other portion to the other, the document can be 
viewed as an assignment of an actionable claim 
within the meaning of S. 130. If the intention 
is fairly clear that the money in depiosit in the 
bank should be split up into two parts, one of 
which is to go to one of the parties and the other 
to the other party, that operates as an assign- 
ment of the entire debt in two separate portions 
to tw’o separate individuals. 1938 M. 236=: 
(*938) * M.L.J. 56. Where a subscriber to a 
chit fund conducted by a company deposits 
money in a Bank and authorizes the Bank to pay 
the future instalments of subscriptions in icspect 
of the chit to the company as and when they 
fall due from and out of the deposit in the Bank, 
it operates as an assignment of the moneys in 
favour of the company under S. 130 of the T. P. 
Act. 1939 M.W.N. 1054== 1939 M. 258. '.See 
also 1933 L. 102. Executing a document 
authorising a person lo collect the amount due 
under a pronote is an assignment of it. 14 I.C. 
279=1912 M.W.N. 524. Mere recital of receipt 
of the amount due under a pro-note without 
express words of transfer docs not effect a transfer. 
59 I 943^39 M L.J. 273. But no technical 
language m any particular form is necessary. 
Only the intention to transfer must be made 
out ; consent of debtor is uiiiiccc'sary. 42 C 
O84 : 89 I.C. 735 = 42 C.L.J. .|3 : 87 I.C. 382^* 
.48 M.L.J. 462. S. 130 applies to Mahotnedans 
and a Mahomedan woman wishing to release 
her husband from his liability to pay her dower 
must, if the rclea-se is to he valid and binding* 
do so by means of an instrument in writing! 
Such a transaction cannot be efiected orally* 
20 P. 7 yb 23 P.L.T. 72 i<M2 P. 210. Where 
one coparcener relire.s from the membership of a 
joint Hindu Mitakshnra famil)- business and 
renounces his share therein, no assignment is 
neccssar>' by him in la\our of the other co- 
parceners in respect of the actionable claims 
belonging to the family. I'he legal fcprcscnta- 
ti\c of the retiring member is not a nccc.ssarv 
party to suit by the suiviving coparcener or co- 
parceners on the basis of the debt due to the 
family. O3 C. igt- .40 G.W.N. 808. 

EouiTAULii AssioNMi-'Ni '. — See (1937) 2 .\I L I 
871. .\ti agreement between a deb'oT- and a 
creditor that the debt owing shall ke paid out of 
a specific fund coming to the debior, or an ordcr 
givcn by a debtor to his creduor upon a person 
owing money or holding funds belonging to the 
giver ol the order directing such person to pav 
such funds lo the creditor, operates as an eouit 
able aNSigiimeni of that part of the debt or funds 
to which the agreement or order refers la L 
325 *933 L. 102. .See also 1940 M ^^8 
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V erv notice of transfer of an actionable claim shall be in writing, 
X3,. r.^el> noace oi transferor or bis agent duly authorized 

Notice to be in writing i,° this behalf, or, in case^ the fansfer^or 
signed. sign, by the transferee, or his agent, and shall state 

the name and address of the ^ran.sreree. t ■ m all the 

.MSSa:L~ .Sjec, in .he-eof « d... of ,l,c .r.™fc-. 

Illustrations. d r ^ 

d bt due'^ /trr‘Tn“uch^ut^/irenti^^^ t^ fe’t Iff The® deb^ AufbTVtT Wm XhTugh Cwas 

■‘uTT^XceT TraTnXeXifce t^e Xon®S%gninst .. 


notes. ^ 

Equitable chose in -dot^A^ount Jef_ 

with mortgagee w than amount left 

gagor — Less sum ^*_5,<Tnr of richt to recover 
—Assignment Validity of— If 

balance lelt with 1937 A.W. 

S' a«®‘T“e right of f vended where it is found 

ThatUe.v"e|dXhad no^t^^^^^^ to ™r^- 
whTdXan be validly assigned. 54 LAV.^ 

Iran'sfeT of°In actionable a^debmr 

The express right of tlu as. ig i-io (O* 

1 : his ' own name conferred b^^ ^;,pt>?itiX' 
and the possession, of ‘’ reputed 

gWing rise to a of ^ P 

ownei-ship undci ‘ ^ ^ iv^'o entirely 

dency >n.s It mav veiT well 

separate and distinct to sue is 

be that so far f^a vet there may be 

ctnicerned it is comp .’ ^i.. an appearance of 
^eft wbb .be ass.gm.r -ch^. “Up P? to mvoke 

c.ontmucd , *^PiX.:.;on clause. I75 7°^ 

the order and ‘’■.^P^fhypothecation of a pmnotc 
_,938R. •- , acuonablc claim and the 

is a transicr ^uc on it. 38 M. agy^a-r 

iransfcrcc is entitled m , ,,or— Cot enant b, 

M.L.J. 3313. Lea" « mo.^c^£u^,.^^U-.Xts,gn- 

lessee tci pay ,.i„ht-s to mori?-agee— bun 

meni of "^"^l^^jaiiitainbility. 59 ^-A- 'P ) 
by mortgage- ^so-62 M.L.J. 287 

1>. c» 66»=36 .-neferied bv way of sale and 

When debts _r sale, realises one of 

the vendor, m HP* - equitable that the 

such debts, credit for the amount 

vendee should be c consideration. 128 I-U. 

so realized ^^Parlnership--L>i-«olution— 

763=»93<^ A- ent and giving up interest 

Partners of otl.e?s— Document m 

in asset'v vn f - t 1 R (iQ39) Jifi*** 344 

is xiecesiary- I. !-*<** S 7^. The 

■'■'..83. Srr «/ro .' 94. 73 


in assc 
%vrilinr-5 

e?Te?t ^of S. 130 notice to 

titiron the transleree as 

^.TWS'S’aT equitable u.lc -ly. .70 1^;;^ ^88 

°f?938 R. I. .“-'f ' ?fbc^t it evidences ac- 

is an ordinary -^„d is a chose in action 

knowledgn-.c„t ofa deb .an ^ 

or an acUOpable claim. 


only transferable by an insir^ent 

such transfer being subject under ^ 640=1938 

equities provided therein. 32 S.L.R. 040 

® itc. 13 l.-[ 5 « “Iiders .30 -i.-]j,^*' 

27 C.W.N. 733=-9.23 g; 7-9 ( 7 a^ . 3 

requirement of S. ^.^3 I 2 "dress cd 

manlfeTec. Merc ghlng f*" 

solicitors of the psignee is^.muffic.enc 7 ^ ^ .j, 

SirifiSL £ I 

o"ni;° m"pe"nd^d “.h”c operation o^ the 
^ i^^nt^nn,^o.ice u^Sb^vem _ M ^ 

natnU^to^hTlrans^e^C?^^ 

, ^an'd such'* nodee Ts , Perfi^l^vpa^ 

n^ntitled ?o give a legal notice, so as to prevent 
the original debtor from defeaung . jq 

33 aM. 123-4 I C. 4 - 20 . See also la C. 505 ^ 

^ o8q : 10 A. 20. • 

Sec 132 .— Principle of this 
aonlied to transfers oi mortgage righ . 

w'^ffi U all the rights and Ta T C. 85^' 

.09I.C. ,95=19=8 N.^os. AVe 2 ,"1 . 

^ 4 o M. 683-30 M.L.J. 615 ; ^iitur’s 

Set-otf can be claimed agamst in 

assignee, though the assignee bought th ^ ^ ^ 

a Court-auction. i6 I.C. 686^ i ^ . 

1235; 3 L- I.C. 7- J 3 ^ . 

30 M. 235 ; *0»2 M.W.N. *23j» ^ 

16 C. 619. [But sr? also •It> debtor 

of an assignment ot mortgage.] assignment, 

assents to pay 

he cannot 1 ,^9,^ mV-N. 822- 

Where the assignee of a J^nue Court and 

sued the lambardar m ‘h® Reven a 

the defendant claimed “ ag^t the 

-.Tt' r a°Xnd“ant fouid no. 
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\\ here the transferor of a debt warrants the solvency of the debtor, 

the warranty, in the absence of a contract to the con- 
VVarranty of solvency of trary, applies onlv' to his solvency at the time of the 
debtor. transfer, and is limited, where the iransfei' is made for 

consideration, to the amount or value of such consideration. 

, 34 , Where a debt is transferred for the purpose of securing an existing 
' or future debt, the debt so transferred, if received by 

Mortgaged debt. transferor or recovered l^y the transferee, is appli- 

cable, first in payment of the cost of such recovery : secondly, in or towards satis- 
faction of the amount for the time being secured by the transfer ; and the re.sidue, 
if any, belongs to the transferor or other person entitled to receive the same. 

IOC. Everv assignee, by endorsement or other writing, of a policy of marine 

' '■ insurance or of a policy of insurance against fire, in 

whom the property in the subject insured shall be 
absolutely vested at the date of the assignment, shall 
have U'ansferred and vested in him all rights of suit 
as if tUe contract contained in the policy had been made with himself. 

136 No Judge, legal practitioner or officer connected wdth any Court of 

Justice shall buy or traffic in, or stipulate for, or agree 
Incapacity of officei-s con- (q receive any share of, or interest in, any actionable 
iiected with Courts of Jusuce. claim, and no Court of Justice shall enforce, at his 

instance, or at ihc instance of any person claiming by or through him, any action- 
able claims, so dealt with by him as aforesaid. 


.\ssignment of rights under 
marine or fire policy of 
insurance. 


NOTES. 

plead set-ofi or claim the benefit of S. 132. 1934 

A 155~56 .\. 624 (F.B.). 'A right to recover 
arrears of profits aJWiigiied in a conveyance of a 
village share is not an actionable claim but a 
benefit arising out of land and therefore immov- 
able property- Hence S. 132 is not applicable. 

165 I.C. 414=^ 1936 217 - , , 

Sec. 134 . — Section applies to a charge-holder 
also. 23 M- 35: 34 53- ^(Th/= holder of a 

charge on a debt due to liis debtor is a transleree 
of an actionable claim and is entitled to recover 
the debt from the transferor’s debtor, ire also 
48 L.W. yGG.^ As to whether an hypothecation 
of a pronotc amounts to an assignment without 
express words to the elfcet, sfc iG I.C. 601 “^3 
MrL.J. 430. If the transferee by the hypothe- 
cation of a pronotc allows it to be barred, he will 
be liable to the transferor to that amount. 30 >l. 

M.L.J. 336. The right of the tran.sfcree 

by mortgage of a chose-in-action to sue on the 
claim arises on the date when the money becomes 
payable and not dale of mortgage. jG 14O 

^11 LW 25B. Where a debenture creates a 
charge on secured debts but the charge is not 
enforceable against the security on account of its 
not being registered under the Registration .Act, 
the debts, though secured upon iminovable 
rroperty, are movable assets, winch the debenture 

holder has the right to realise. 35 C.W.N. 1034 
^1931 P.C. 245 On tins section. 

also 33 M. 123-4 10. 4-iO ; 1938 P- 2^5. 

135 ^'his section has no application to 

sales in execution by virtue of S. 2 of the -Act. 

^ Sec ^1^36 -^^^rsonVr^entioned in this section 

should' not be placed in a position which 

they may be tempted to use the influence 
or infoi^ation which they get by virtue of 
their office unduly to thcprejud.ee of other 

persons. ti M 56 i 7 I- C. 34.1. Rtghl 


IS 


not enforceable. 
19 I.C. 129 ; 8 


/o arrears oj" rent in respei i of property 
purchased b>- a pleader along with the properly 
IS an actionable claim and it * 

40 C. 657=17 C.W.N. 649 
P.L.T. 201 = 1927 P. 2 ; 4 P. 43=1925 P. 310. 
But a mere sale of arrears of rent by a legal 
practitioner is not invalid. 97 I.C. 373=1927 
P. 2. .Attachment of provident fund in execution 
— Fund assigned to legal practitioner prior to suit 
—Right of partics-^Suit by .issigncc — \Iaiii- 
iainabilit>-.^ >935 C. 756. .A decree does not 
come within the category of actionable claim'*, 
but the principle involved is the same. T.L.R. 
(1038) M. 399 “47 L.W. 192= 1938 M. 27G (F.B.) 
A decree is not an actionable claim and transfer 
of it in favour of a pleader is not invalid. 62 I.C. 
255 = 40 M.L.J. 124. pleader’s purchasing 

;m actionable claim from his own clieiU is un- 
professional conduct. 37 M. 238 -23 M.L.J. 
447. .A transfer of an unpaid dower debt relates 

and is hit at by S. 13G 
a legal practitioner. 54 
'I'he words “ trafficking 
m may in certain circumstances include the 
transaction of sale, but it connotes somctiiiiig 
more than a mere sale. But whether a mere sale 
would amount to “ trafficking” in any particular 
circumstances is a question of fact. 97 I.C. 373 = - 
*927, 2--8 P.L. 1 . 201. As to whether section 

applies to sales in e.xeiution, see 23 C. 805 ; 1927 

C. 619 : 15 M. 389. In any event the Courts 

^vlll look with svispicion on such transactions even 
in Court sales. See 15 M. 389 : .j^G C.L.J. 225 ; 
1927 C. 691. .An assignment of a bond in favour 
of a Special Magistrate and an Honorai*y Assis- 
tant Collector, is void under S. 13G. The result 
of it is that n<» rights pass from the transferor to 
the transferee, and the owner of the bond has 
right to maintain a suit on the basis of it. 

I.C. 22<i--= 1936 O. 275. 


to an actionable claim 
where the transferee is 
A. 499-- >932 A. 345. 




a 
16^ 
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Nothing in the foregoing? sections of this Chapter applies to stocks, shares 

or ' debentures, or to instruments -which are for the 
Saving of negotiable insin.i- time being, by law or custom, negotiable, or to any 
ments, etc. mercantile document of title to goods. 

Fxblanalion . — The expression “ mercantile document of title to goods” 
includes" a bill of lading, dock-warrant, warehouse-keeper s certificate, railway- 
receipt warrant or ordei for the delivery of goods, and any other document used 
irthe ordinary course of business as proof of the possession or control of pods, 
or authorizing^or purporting to authorize, either by eporseinent 01 by dehpry, 
^he possessor If the document to transfer or receive goods thereby represented.] 

THE SCHEDULE. 


Year and Chapter. 


Subject. 


Extent of repeal. 


27 Hen. VIII, c. 1 o 
13 EUz., c. 5 
27 EUz., c. 4 
4 Wm. and Mary, c. ib 


IX of 1842 
XXXI of 1854 
XI of 1855 


« • 


{ a ) Statutes. 

Uses 

Fraudulent conveyances 
Fraudulent conveyances 
Clandestine mortgages 

( b ) Acts of the Governor-General 

IN Council. 

Lease and release 

Modes of conveying land 

Mesne profits and improvements 


• • • 


XXVII ot iBb6 
IV of 1*872 

XX of 1875 

XVIII of 1876 
1 of 1877 

Bengal Regulation 

Bengal Regulation XVII ot 

Bombay Rcgulal.on \ ot 
1827. 


Indian fiustec Act 
Punjab Laws Act 

Central Provinces Laws .Act 


Oudh Laws Act 
Specific Relief Act 

(tr) Regulations. 

Conditional sales 
Redemption 

Acknowledgment of debts; Interest; 
Mortgagees in possession. 


The whole. 
The whole. 
The whole. 
The whole. 


The whole. 

Section 17* 

Section 1 ; in the title, me 
words “ to mesne profits 
and and in the pre- 
amble “ to limit the lia- 
bility for mesne profits 
and.” 

Section 31. 

So far as it relates to Bengal 
Regulations I of 1 79 ® ®nd 
XVII of 1806. 

So far as it relates to Bengal 
Regulations I of 1 798 
and XVII of 1806. 

So far as it relates to Bengal 
Regulation XV’II of 1806. 

In sections 35 and 36, the 
words ” in writing.* 


The whole Regulation. 
The whole Regulation. 

Section 15. 


notes. , , 

« n 27 Section only deals with the nicili^od 
Sec. }37.--bccUO of transfer. 

„i transler,andi.o^.^^^^^ tv^err^d 

1923 R. ' A ^>y an assignment in wilting 

under the gci.eial law > 

even in pl 2 ^<^Y ^ fiom the Act, such assign- 
extended, and Ttiuht of suit on the 

ment gives to the transferee ” a 

note ; but it would not t = i i L.B.R. 

holder in due ,V M.L.T. 246 ; 19 =® 

ijeotrument j b an 


oiQ— IQ'^? F. 100. Section gives an extended 
orivilege to mercantile documents and is m no 
way restrictive. There is nothing to 
iraLfer of a promissory note 
endorsement. 138 I.C. 262 — 35 L-VN. 755 ‘ ^ 

to assignment oj negotiable instruments, sec 21 M-LU- 

8o=* 8 I.C. 33: 28 I.C. 114- "'fr 

under S. 130.) Negotiable i»^strumcnts can ^ 
enforced by an assignee only when the . 

has been effected in accordance with P*_f 

SSis of the Act, and transfer of the ngh^ of » 
party under a note to order to some one ^ 
unIcL effected by operation not 

bcnamidai executes an acknowledgmcn 
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TRANSFER OF PROPERTY (AMENDMENT) ACT (XX OF 1929). 

63. Nothing in any of the following provisions of this Act, namely, sections^ 

3, 4, 9, 10, 15, 18, 19, 27, 30, clause (c) of section 31, 
Saving clause. sections 32, 33, 34, 35, 46, 52, 55, 57, 58, 59, 61 and 

62 shall be deemed in any way to affect — 

(a) the terms or incidents of any transfer of property made or effected 
before the first day of April, 1930, 

(b) the validity, invalidity, effect or consequences of anything already 
done or suffered before the aforesaid date, 

(c) any right, title, obligation or liability already acquired, accrued or in- 
curred before sxich date, or 

(d) any remedy or proceeding in respect of such right, title, obligation 
or liability ; and nothing in any other provision of this Act shall render invalM 
or in any way affect anything already done before the first day of April, 193U, 
in anv proceeding pending in a Court on that date, and any such remedy and 
any such proceeding as is herein referred to may be enforced, instituted or 
continued, as the case may be. as if this Act had not been passed. 


THE INDIAN TREASURE-TROVE ACT (VI OF 1878). 


HISTORICAL MEMOIR. 


« ■ 

Year. 

i No. 

1 

Sliorl lille. 

^ .‘\mendiTicnts. 

^ ■ — — — — ^ ■ 1 If 

1878 1 

. 

t 

|xhc TieiiSiire-'l'rove Act 

w 

Rep in part. Act XII of 1891. 

X of 1914. 


[IZth February, 1878. 


Preamble. 


4w Act to amend the lazv relating to treasure-trove. 

Whereas it is expedient to amend the law re- 
lating to treasure-trove; It is hereby enacted as 
follows : — 


the 

not 

th«* 

the 


L13G. KKF. 

«. Corresponding sections of Act IV of 1^2 

as amended by Ss. 2, 3, ro' 

56 58 63-A, 65-A, 67 (a); 67-A , 68. 69, 
69-A ’91, 102. 107, HI. 11-4-A. 119, 129 and 

130. 

noif.s. 

line that hr was mcrrly a benamidar .Ttid 
assignor vvas real bem-firiars-, the assignee is 
entitled to sue on the prtinou-, specially when 
pavee of the noie has expressly released 
maker. No consider. -Uiou is required lor surh a 
release and the faet that it was collusive is im- 
material. of rmhtny rtcetfts passes 

title to goods only when they arc- proved to be 

negotiable. t i 34 • >0-*3 R- *• 

■to B. 630 - 3 « M »^ J- 54 * - 43 ' 

•i8 B. 45 ; *+ Bom.L.R. 53/- 

M.L. I. 268- I.l ..K. in 3 » 360 -G5 l. A. /.i 
(PC I Dflurry order is a document of title. 38 
C. ta7. Set also o I..B.R. 143 / As to Male's 

rtceiM, sec 22 I.C. 31 t. .As to dehenturex. see -,7 


C. 328 . fOn ihi.s poini see aho the Sale.s of 
Goods .\ct, 1930 .] 

Sec. 63. — See 1940 All. 65=1939 A.L.J. 
1000. So far as the provisions of S. 63 of 
the .'iiiieiiding Act nro eouooinod, all the see- 
tion.s of the main Act whicU litive not been 
specifically mentioned stand on the same fool- 
ing. So far a 5 i the sections specified in 
S. 6.3 of the amending Art aio concerned, 
<'lv. (o), (h), (e) and the first part of 
(’I. (el") show tliat the provisions enntaine<l 

ill tho.se sections havo no retrospective effect. 
1.3 Luck. 701 = 10.38 O.W.X. 401=1938 
Oudh 127 (F.B.). Srv also 1036 A. 7.50; 
12 C.W.X. ,38; 1936 Xng. 200. 

Sec. 63 (d). — Construction anti .scope — 
“Proeeeding.s, etc., ponding on 1 — 4 — 1030” 

— Insolventy proceedings started before I 

4 — 10.30 — Claim to priority by secured cre- 
ditor raised subsaquentlv — If ponding on 1 

4—1030. Sre 40 Bom.'b.Tt. .517. 
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Short title. 


Interpretation clause. 
“Treasure.” 

“Collector” means 

“Collector.” 


* "f* 

Preliminary. ■’ 

I. This Act may be called The Indian Trea- 
sure-Trove Act, 1878. , x j- 

It extends to the whole of British India. 

Extent ^ ^ 

2. ^Repeal of enactments.'^ Repealed by the Amending Act, 1891 (XU 

^ 3. In this Act — 

“treasure” means anything of any value hidden 

in the soil, or in anything affixed thereto ; 

(1) any Revenue-officer in independent charge of a 
district, and (2) any officer appointed by the Provin- 
cial Government to perform the functions of a Co - 
lector under this Act. . 

When any person is entitled, under any reservation in 

transfer of any land or thing affixed thereto, to tre 
“Owner.” 3Uj.e in such land or thing, he shall, for the purposes 

of this Act, be deemed to be the owner of such land or thing. 

Procedure on finding Treasure. __ 

4. Whenever any treasure exceeding in amount 

Notice by finder of trea- value ten rupees is found, the finder shall, as soon 

sure. practicable, give to the Collector notice in writing— 

(a) of the nature and amount or approximate value of such treasure, 

(^) of the place in which it was found ; 

(c) of the date of the finding; the 

and either deposit the treasure in the government treasu^^ trefsure at 

Collector such security as the Collector thinks fit, p 

such time and place as he --X under section 4, the 

Notification requiring Collector shall after making such enquiry (if ^>^7) 

claimants to appear. thinks fit. take the following steps (namely) 

(a) he shall publish a behalf m"the^ 

ernment from time to time prescribes in th s , ^nture amount and approxi- 

date {mentioning it') certain treasure 7) - and requiring all persons 

such notification; , aonears to the Collector to have 

( ) when the place .n wh.ch the ^reasu^^^^ “Son of some person other 

^’h^n ihTLTr. the Cofltctor shall also ferve on such person a spec.al not.ce m 
writing to the same effect. 


LEG. REF. 

1 The words “And it shall come force 

at once” were repealed by Act X of 1914. 

NOTES. 

Sec. 1.— The Act applies only to things 
which have been hidden. 133 I.C. ^4:_-193 
C 430=59 C. 21 (following 31 M. 397;, 
Applicability of Act and 

owner of places and finder. 3 M- 3. 

M.L.T. 219. ^ 

Sec. 3 .— Property not hidden « 
sure trove and belongs to owner of o" 

which it Is found. 31 M. 397=1931 C. 430 

Sec. 4. Tinder’— Coolies se of 

employer’s presence treasore m the course or 


felling trees. 27 M-L-J. nrlseut at 
640 A person who was not present 

finding of a treasure and who has ® ^ 

of connection with the matter up to 
when the actual finder decides not 
to the Collector about the .ft of an 

found guilty of the offence of they 

oifenee under S. 4 of the Act, though they 

may have subsequently ^^ 7 ? T C 502=47 
illegally with the ^u^er. 175 I-C- 50 

L W. 320=1938 M.W.N.^ dtld 

508 5-^*? also (1938) 1 M.L.J. 767. citea 

under S. 20, itifra. Act docs 

See. 5.— In the absence of^tice. At. 

not apply. 19 B, 668; see 7 M. 150« 
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Forfeitvire of right on 
failure to appear. 


Matters to be enquired 
into and determined by the 
Collector. 


8 . 


suit by person claiming the 
treasure. 


6. Any person having any right to such treasure or any part thereof, as 

* owner of the place in which it was found or other- 

wise, and not appearing as required by the notification 
issued under section 5, shall forfeit such right. 

7. On the day notified under section 5, the 
Collector shall cause the treasure to be produced 
before him, and shall enquire as to and determine — 

(o) the person by whom, the place in which, and the circumstances under 
which, such treasure was found; and 

(^») as far as is possible, the person by whom, and the circumstances under 
which, such treasure was hidden. 

If, upon an enquiry made under section 7, the Collector sees reason to 

believe that the treasure was hidden within one 
Time to be allowed for hundred years before the date of the finding, by a 

person appearing as required by the said notification 
and claiming such treasure, or by some other person 
under whom such person claims, the Collector shall make an order adjourning 
the hearing of the case for such period as he deems sufficient, to allow of a suit 
being instituted in the Civil Court by the claimant, to establish his right. 

When treasure may be 9. If upon such enquiry the Collector sees no 

declared ownerless. reason to believe that the treasure was so hidden ; or 

if. whei'e a period is fixed under section 8, no suit is instituted as aforesaid 
within such period to the knowledge of the Collector; or 

if such suit is instituted within such period, and the plaintiff’s claim is 
finally rejected ; 

declare the treasure to be ownerless. 

Any per.son aggrieved by a declaration made 
under this section may appeal against the same within 
two months from the date thereof to the Chief Con- 
trolling Revenue authority. 

Subject to such appeal, every such declaration shall be final and conclusive. 

10 When a declaralion has been made in respect of any treasure under 

section 9, such treasure shall, m accordance with the 
Piocccdings subsequent pi-ovisions hereinafter contained, either be delivered 
to rieclaration. finder thereof, or be divided between him and 

the owner of the place in which it has been found in manner hereinafter provided. 

11 When a declaration has been made in respect of any treasure as afore- 

and no person other than the finder of such 

treasure has appeared as required by the notification 
published under section 5 and claimed a share of the 
treasure as owner of the place in which it has been 
found, the Collector shall deliver such treasure to the 


the Collector may 


.A.ppeal against sneb de- 
claration. 


When no other version 
claims as owner of place, 
treasure to be 
finder . 


given to 


finder thereof. 
12. When 


a 


declaration has been tnade as aforesaitl in respect of any 
treasure, and <inly one person other than the finder 
Mich per- of such treasure has so appeared and claimed, and 

the claim of such person is not disputed by the finder, 
the Collector shall proceed to divide the treasure be- 
tween the finder and the person so claiming accord- 
ing to the following rule (namely) : — 

If the finder and the person so claiming have not entered into any agree- 
ment then in force as to the disposal of the treasure, three-fourths of the treasure 


When only one- 
son claims anil his claim is 
not disputed, treasure to be 
divided, 
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shall be allotted to such finder and the residue to such person. If such finder and 
such person have entered into any such agreement, the treasure shall be disposed 
of in accordance therevsrith : 

Provided that the Collector may, in any case, if he thinks fit, instead of 
dividing any treasure as directed by this section, — 

(а) allot to either party the whole or more than his share of such treasure, 
on such party paying to the Collector for the other party such sum of money as 
the Collector may fix as the equivalent of the share of such other party, or of 
the excess so allotted, as the case may be ; or 

(б) sell such Measure or any portion thereof by public auction, and divide 
the sale-proceeds between the parties according to the rule hereinbefore prescribed : 

Provided also that, when the Collector has by his declaration under 
section 9 rejected any claim made under this Act by any person other than the 
said finder or person claiming as owner of the place in which the treasure was 
found, such division shall not be made until after the expiration of two months 
without an appeal having been presented under section 9 by the person whose 
claim has been so rejected, or when an appeal has been so presented, after such 
appeal has been dismissed. 

When the Collector has made a division under this section, he shall 

deliver to the parties the portions of such treasure, 
and shares to be deliver- money in lieu thereof, to which they are 

cd to parties. respectively entitled under such division. 

13 When a declaration has been made as aforesaid in respect of any trea- 
sure, and two or more persons have appeared as 
In case of dispute as to aforesaid and each of them claimed as owner of the 
ownership of place, pro- where such treasure was found, or the right of 

ceedmgs to be stayed, person who has so appeared and claimed is dis- 

puted by the finder of such treasure, the Collector shall .retain such 
shall make an order staying his proceedings with a view to the matter being 

enquired into and determined by a Civil Court. 

14. Any person who has so appeared and claimed may, within one month 

from the date of such order, institute a suit m the 
Settlement of such clis- Civil Court to obtain a decree declaring his right » arid 
pute, eveiw such suit the finder of the treasure and all 

persons disputing such claim before the Collector shall be made defendants. 

Tf anv such suit is instituted and the plaintiffs claim is finally estab- 
^ lished therein, the Collector shall, subject to the pro- 

and division thereupon. visions of section 12, divide the treasure between him 

and the finder. instituted as aforesaid, or if the claims of the plaintiffs 

in all such%"ttaTe fi^?y rejected, the Collector shall deliver the treasure to 

16. The Collector may^,^_^a^t g^"y^^"^|f„^“'delive^r'in‘? or dWidlng' °theTrea_ 
Government. Government the treasure, or any specihecl pori 

by p,vn.». •» •f-.sr “'?b«i«rrg=tb'.; sziVA'S 

ssy”";( .= b, d..,, -.b, .. ,.r .. 

may be, as if it were such treasure or portion. 
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Decision of Collector 
final, and no suit to lie 
a^inst him for acts done 
bona fide. 


Collector to exercise 
powers of Civil Court, 


Power to make rules. 


of law. 


17. No decision passed or act done by the Collec- 
tor under this Act shall be called in question by any 
Civil Court, and no suit or other proceeding shall lie 
against him for anything done in good faith in exer- 
cise of the powers hereby conferred. 

18. A Collector making any enquiry under this 
Act may exercise any power conferred by the Code of 
Civil Procedure on a Civil Court for the trial of suits. 

19. The Provincial Government may, from time 
to time, make rules consistent with this Act to regu- 
late proceedings hereunder. 

Such rules shall, on being published in the Official Gazette, have the force 

Pe^ialties. 

20 If the finder of any treasure fails to give the notice, or does not either 

make the deposit or give the securitj'-, required by 
Penalty on finder failing section 4, or alters or attempts to alter such treasure 
to give notice, e c. so as to conceal its identity, the share of such treasure, 

or the money in lieu thereof to which he would otherwise be entitled, shall vest 

in Her Majesty, 

and he shall, on conviction before a Magistrate, be punished with imprison- 
ment for a term which may extend to one year, or with fine, or with both. 

21. If the owner of the place in which anj-^ treasure is found abets, within 
^ the meaning of the Indian Penal Code, any offence 

iiig ofTence under section under section 20, the share of such treasure, or the 
20? money in lieu thereof to which he would otherwise be 

entitled, shall vest in Her Majesty, 

and he shall, on conviction before a Magistrate, be punished with imprison- 
ment which may extend to six months, or with fine, or with both. 

SCHEDULE. 

[Repealed by the Amending Act, 1891 (X// of 1891).] 


THE INDIAN TRUSTEES ACT (XXVII OF 1866). 

Rep. in pt., Act XTV of 1870 j 
Rep. in pt . , Act XVI of 1874; 

S. 2, rep. in pt.. Act X of 1914; 

Rep. in pt. (locally). Act rV^ of 1882; 

Am. (in Lower Burma), Act VI of 1900, S. 47; 

S. 35 ext.. Act III of 190C, S. 119 (from Ist January, 1010); 


Am., Acts VIII of 1919, XI of 1923. 


NOTES. 

Sec. 20. — Where tlio person who failed to 
give notice is neither the finder nor eniployefl 
or instructed by the finder to give notice on 
hU beh.nlf, ho is not guilty. 15 A.L.J. 796 
= 42 I.C. 99.1=19 Cr.L.J. 35. A person 
found a bangle, sold it for Rs. 1,000 and de- 
posited portions of that sum in three banks. 
The Crown sought to recover the .sums of 
money deposited in the banks. Held, that 
though the proceeds of the sale of the bangle 
was Government mon<‘y it ceased to be .so when 
it changed hands, and the Crown could not 
in criminal proceedings claim the refund ot 
the moneys deposited in the banks out of the 

C.C.M.— 656 


proceeds of the sale of the bangle. (1938) 
1 M.L.J. 767=47 L.W. 813=1938 Mad. 710. 

Secs. 20 and 21. — A usufructuary mort-- 
gagee is owner; the forbidding of n person 
who was not the finder or a person employed 
or instructed by the finder to give notice on 
his behalf is no offence, 1.1 A.L..T. 796=42 
I.C. 995; 19 C.L.J. .35; ace o/.vo 27 M.L.J, 
477. Coolies finding treasure in their em- 
ployer's presence while felling trees; sec 25 
T.C. 640. 

Sec. 21. — Porsoii.H other than owner of the 
place who abet an offence under S. 20 of the 
Act are punishable under the Penal Code 1 
Weir 919. 
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THE INDIAN TRUSTEES ACT (XXVII OF 1866).^ 

[24f/t October, 1866. 

A.n Act to consolidate and amend the law relating to the conveyo/noe and trans^ 
fer of property in British India vested in Mortgagees and Trustees, in oases 
to xuhiich English law is applicable. 

Whereas it is expedient to consolidate and amend the laws relating to the 

conveyance and transfer of movable and immovable 
Preamble. property in British India vested in mortgagees and 

trustees, in eases to which English law is applicable: It is hereby enacted as 

follows: — 

1, [Repeal of Aet.^ Repealed by the Repealing Act (X/V of 1870). 

2. In this Act, unless there be something re- 
Inteipretation-Clause. pugnant in the subject or context, — 

“immovable property’’ shall extend to and include messuages, tene- 
ments, hereditaments, corporeal and incorporeal, of 
“Immovable property.** ^very tenure or description, whatever may be the 

estate or interest therein : 

“stock” shall mean any fund, annuity or security transferable in books 

kept by any company or society established or to be 
“Stock. ** established,* or transferable by deed alone, or by deed 

accompanied by other formalities, and any share or interest therein. It shall 
aUo include shares in ships registered under the Merchant Shipping Act, 1854, 
or at any port in British India : 

“hold” and “holding” shall be applicable to any vested estate, whether 

for life or of a greater or less description, in posses- 
“Hbld*' and “holding. sion, futurity or expectancy in any immovable pro- 
perty : 

“contingent right.” as applied to immovable property shall mean a coutin- 

fjent or executory interest, or possibility coupled with 
“Contingent right.’* interest, whether the object of the gift or limita- 

tion of such interest or pos.sibility be or be not ascertained : also a right of entry, 
whetlier immediate or future, and whether vested or contingent : 

“convey” and “conveyance,” applied to any person, shall mean the execu- 
tion by such person of every neeessaiy or suitable 
^'Convey” and “convey- assurance for conveying or disposing to another im- 
aace.** movable property which such person holds, or in 

which he is entitled to a contingent right, either for the whole-estate of the per- 
son eonveyinr^ or disposing, or for any less estate, together Avith the performance 


LKG. REF. 

1 The Statement of Objects and R-eaeouf* 
far the Bill which was passed into law as 
Act XXVTI of 1866 is not published; for 
discussions on the Bill, see Gazette of India, 
1866, Supplement, pp. 416, 417, 494 and 531. 
This Act is mainly founded on “The 
Act, 1850“ (13 and 14 Viet., c. 60), and The 
Trustee Act, 1852** (15 & 16 Viet., c. 55 ^ In 
the North-West Frontier Province, the Chief 
Court of the Punjab is the High Court in 
respect of procoediugs under this Act: see S- 
6 (c) of the North-West Frontier Province 

T>aw and .Justice Regulation (VIT of 1901). 
Punj. & N.W. Code. 


NOTES. 

Cask-daw. — Application of Act to Hindus: 
(H4 32 C. 143 = 9 C.W.N. 179. 

Sec. 2. — Cf. 13 * 14 Viet,, e. 60, S. 2. 

Stock. — Cf. “The ^forehant Shipping 
(Amendment) Act, 18,55“ (18 & 19 Viet., c. 
91), S. 10. This Act has been since repealed 
by the Merchant Shipping Act, 1894 (57 A' 
.58 Viet., c. 60), S. 745. PoU . Stats-., Ind., 
Vol. ir. 

ir.OEi Court. — Sec “The Itidinn Higii 
Courts Act, 1861** (24 and 25 Viet., c. 104), 
Coll. Stats., lud., Vol. IT. 

Cf. definition of High Court in General 
Clauses Act (X of 1897), S. 3 (24), Gene- 
ral Acts, Vol. TV. 
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«High Court.*’ 


< i 
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of all formalities required by law to the validity of such conveyance, m- 
cludiug the acts to he performed by married women and tenants in tail in accoiv 
dance with the provisions of Act XXXI of 1854 {to ahoUsh real actions and 
also finesi and common recoveries, and to simplify the modes of conveying Tnnd\ 
in cases to which the English Law is applicable') t 

“transfer shall mean the execution and performance of every deed and 

act by which a person entitled to stock or Government 
“Transfer.” securities can transfer such iStock or Govemin^t 

securities from him.self to anothei* : 

“High Court” ^ [means a court which is a 
High Court for the purposes of the Government of 

trust” shall not mean the duties incident to an estate conveyed by way 
„ of mort^^age; but with this exception, the words 

‘ ‘ ,Tru.t and Trustee. . ■ “ trustee ’’shall extend to and include m- 

plied and constructive trusts, and shall extend to and include cases 

trustee has some beneficial estate or interest in the subject ot the 

extend to and include the duties incident to the office of executor or admmis- 

trator of a deceased person: , „ , l-ct f»nurse 

“lunatic” shall mean any person who shall have been ^ „ manae- 

of law to be of unsound mind and incapable of manag 

“Lunatic.” ing his affairs : . nnt 

person of unsound mind” shall mean any person not ^ 

hatHim been found to be a lunatic, shall be incapable 
“Person of unsound mind.” rnfirmity of mind to manage his own attairs: 

in the ease of a will made or an' intestacy occurring before the first day 
-Heir’, ami o.evlsi..” inS Zi^tli'c im^r^o^ah^ 

ed person, but by a title dependent solely upon the operaxion 

kdse and descent: . « ,, -first 

able property under a ^ bie property, not as entitled thereto 

under d but'by a title dependent solely upon the operation of the 

laws concerning intestate and t6-stamentar\ succession. „«hle 

“Mortgage.” deemed merely a security for money . 

^‘nerson” shall include any company or associa- 
tion. or body of persons whether^ineorporated^oi: no . 

'The powei. Ind authorities ^iven by thi s Act to the High Court 

in S. 2 was repealed by Act X of 1914, Sob- 

ir. 

NOTES. T. B 

Sec. 3— See 5 B. 154; 21 

1111 , 


<> 
O • 


LEG. REP, 

1 Substituted by A.O., 1937. 

3 The day on which the Indian Succession 

.Vet (X of 1865) came into force. 

3 '‘Number and Gender”. — The last paia. 
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and may be exercised onlj' in cases to which ESnglish 

diction in what cases. 

to property within the local limits ot the extraordi- 
nary original civil jurisdiction of the said Courts respectively. 

4. Wlieii any lunatic or person of unsound mind shall hold any immov- 
able property upon any trust or by way of mortgage, 
High Court umy convey jt shall be lawful for the High Court to make an order 
estates of lunatic trustees sucJi pi’operty be vested in such person or per- 

and mortgagees; ijoiis in such manner and for such estate as the said 

Court shall direct; and the order shall have the same effect as if the trustee or 
mortgagee had been sane, and had duly executed a conveyance of the propertj^ 
in the same manner for the same estate. 


o. When any lunatic or person of unsound mind shall be entitled to any 

contingent right in any immovable pi*operty upon any 
a^d may convey contin- way of mortgage, it shall be lawful for 

gen ng s. High Court to make an order wholly releasing 


such property from sucli contingent right, or disposing of the same to such per- 
son or persons as the said High Court shall direct; and the order shall have the 
same effect as if the trustee or mortgagee had been sane, and had duly executed 
a deed so releasing or dispo.sing of the contingent right. 


6. When any lunatic or person of unsound mind shall be solely entitled to 

any stock or Government securities, or to au 3 'thing in 
action upon any trust or by way of mortgage, it 
shall be lawful for the High Court to make an order 
vesting in au^' person or persons the right to transfer 
such stock or Government securities, or to I’eceive the 
dividends, interest or income thereof, or to sue for and recover such thing in 
action or any interest in respect thereof : 


High Court may transfer 
stock or Government secu- 
rities of lunatic trustees aud 
mortgagees . 


and when any person or per.soiis shall be entitled jointly with any lunatic 
or person of unsound mind to any stock or Government securities or thing in 
action, upon any trust or by way of mortgage, it shall be lawful for the said 
Court to make an order vesting tiie right to transfer such stock or Govcrnnient 
securities, or to receive the dividends, interest or income thereof, or to sue for 
and I’ecover such thing in actiom or an^- interest in respect thereof, either in 
such person or persons so jointly entitled as aforesaid, or in such last-mentioned 
person or i>crsons togellier with any other person or i>ersons the said High 
Court may ap]>oint. 


7. When au.v stock or Goveriiiuent securities vshall be standing in the name 

of an\' deceased person whose executor or adminis- 
Power to transfer stock trator is a lunatic or person of unsound mind, or 
or Government securities of anj’tliing in action shall Itc vested in anj" lunatic 

deceased persons. person of unsound mind as the e.\ecutor or ad- 

ministiatoi- ol' a deceased person, it sl.all be lawful for the High O.urt to make 
an order vestiiu" the right to transter such stock or CTOveriiinent securities, or 
to receive the dividends, interest or income thereof, or to sue for and recover 
such thing in action, or any interest in respect thereof, in any iierson or persons 

the said Court may appoint. 


NOTES. 

S©c. 4.— C'/. The Trustee Act, 

14, Viet., c. 60), S. 3. 

Sec. 6. — Cf. Ibid., S. 4 . 


1850 



Sec. 6. — Cf. Trustee Act, 1850 (13 and 14 
Viet., c- 60), S. 5. 

Sec. 7. — Cf. Jhid., S. 6. 
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8 Wlieiiever any ininor^ shall hold any immovable property 

trust or by way of mortgage, it shall be lawful tor the 
High Court may convey Hi^h Court to make an order vesting such property in 
estates t>f minor trustees person or persons in such manner and for such 

and mortgagees. estate as the said Court shall direct, and the order 

sliall have the same effect as if the minor trustee or mortgagee had attuned Ms 
majority, and had duly executed a eouveyanee of the property m the same 

lu^iiiicr foi* th.6 sani6 estat6* ^ i j_ • 4m 

9 Where any minor shall be entitled to any contingent lught m “y 

movable property upon any trust or by way of mort- 

Contingent righie of o-age, it shall be lawful for the High Court to make 
minor trustees and mort- order wholly releasing such property from sucn 

gagees. contingent right, or disposing of the ^ 

High Court may convey Court, or cannot be found, it shall be _ - 

estate of trustee out of ju- Court to make an order vesting such . 

risdiction of Court. ^ person or persons, in such manner and tor sue 

estate as the said Court shall direct, and the 

H- the trustee had duly executed a conveyance o± the property 

manner and for the same estate. ’iniTnovable property in 

n. When any Person or^ Sy ^tth a persoS not within the jurisdiction 

of the Hisrh Court, or who cannot be found, it shall be 
lawful fofthrsaid Court to make an order vesting 
the property in the person or persons so jointly hoi 
iiig or in sucli last-mentioned person or persons toz 
out, ux aether with any other person or persons, in such i^an 

.er and for such estate as the sa^ Court j^dmeet ; and ^tM orde^^^ 

the same manner for 

llie same estate. i-i_, Anfitlprl to a contingent right in any immov- 

to When any -J^lyro^pe^rt^^ipon ^ny t?ust shill be out o^he 

.-holly reh-a.ing such pro^^^ 

shMl laave"the';4're|'effee? as if the trustee had duly executed a conveyance s 

icleasing or disposing of i S other person or persons to 

i:t. ^^^.en any Pe-on ^omt^ enUtled a4- immovable prope^ upon 

anv trust shall be out of the jurisdiction of 

r^irt or cannot be found, it shaU be lawtul tor the 

>.aid Court to make an order disposing of ^he pont 

^ent right of the person out of the jurisdiction, 

® . . _t? 1 X.-V xv..-. m* Tiersoiis 


High Court may make 
order wliere persons hold 
immovable property iu 
trust jointly vidth persons 
out of jurisdiction 


High Court may make 
order where persons jointly 
entitled with others out of 
jurisdiction to contingent 
right in immovable pro- 
perty . 


i-iarnt or me insxawn ^ 

Tvho cafinot. be found, to the person o’' ®ct 

jointly entitled as aforesaid, or to such last-men 


, PC- acsuuion -- the maiaa 

Majority Act (IX of 1875). 

notes. 

Sec. 8. — Cf. Ibid., S. 7. 


Sec. 9. — Cf. Ibid., S. 8- 
Sec. 10.— C/. Ibid., S. 9. ,13 

Sec. 11. — Cf. The Trustee Act, 18£> 

S: 14 Viet., c. 60), S. ,10. 

Sec. 12. — Cf. Ibid., S. H- 

Sec. IS. — Cf. Ibid., S. 12. -* 
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person or persons together with other pei'son or persons ; and the order 

shall have the same effect as if the trustee out of the jurisdiction, or who 
cannot be found, had duly executed a conveyance so releasing or disposing of 
the contingent right. 

14. Where there shall have been two or more persons jointly holding any 

immovable property upon any tinist, and it shall be 
When nncertain which of uncertain wliich of sudi trustees was the survivor, it 
several trustees survived. shall be lawful for the High Court to make an order 

vesting such property in such person or persons, in such manner and for such 
estate as the said Court shall direct ; and the order shall have the same effect as 
if the survivor of such trustees had duly executed a conveyance of the property 
in the same manner for the same estate. 

15. Where any one or more person or persons shall have held any im- 

^ movable property upon any trust, and it shall not be 

When uncertain whether ^ trustee last knowm to have held such 

s TUB ee ivmg or ea . property, whether he be living or dead, it shall be law- 
ful for the High Court to make an order vesting such property in such person 
or persoiis, in such manner and for such estate, as the said Court shall direct ; 
and the order shall have the same effect as if the last trustee had duly executed 
a conveyance of the property in the same maimer tor the same estate. 

16. When any peison holding any immovable property upon any trust 

shall have died intestate as to such property without 
When trustee dies with- heir, oi* shall have died, and it shall not be know7» 

out heir. who is his heir or devisee, it shall be lawful t'oi* the 

High C'ourt to make an order vesting such property in such person or persons, 
in sucli manner and for such estate, as tlie said Court shall direct; and the order 
shall have the same effect as if the heir or devisee o£ such trustee had duly exe- 
cuted a conveyance of the property in the same majiiier for the same estate. 

17. When any immovable px*opeily is subject to a contingent right in an 

unborn person, or class of unborn persons, Avho, upon 
Oonting'eu.t right of uu- coming into existence, would in resi^cct thereof hold 
born trustee. tuch proi>erty upon any trust, it shall be lawful for 

the High Court to make an order which shall wholly release and disehai*ge such 
property from such contingent right in such unborn person or cla.ss of muborii 
persons^ or to make an order which shall vest in any iierson or persons the estate 
or estates which such unborn person or class of unborn persons would, uyion 
coming Into existence, hold in such property. 

18. In every case where any person holds or .shall hold jointly or solely 

any immovable property, or is or shall be entitled to 
a contingent right tlierein upon any trust, and a de- 
mand shall have been made upon such trustee by a 
person entitled to require a conveyance of such pro- 
perty, or cl <luly authorized agent of such last-men- 

tioned peiso... requiring sucli trustee to c^uvey the .^a.ne or to release such eon- 
tiii-ent rieht it shall be lawful for the Hiprh (. ourt. it the said Court shall be 
satfsfied that such trustee has wilfully refused or uealerted to convey the said 
v>ronertv for tlie -space of twenty-eight days alter sneli demand, to make an 
order vesting such proF>erty in sneh i>crson or persons — 


Power to make order for 
Testing estato on rcfusiil or 
neglect of trust to convoy 
or release . 


in such manner and for 


I^OTES. 

Sec. 14. — Cf. Ibid., S. 13. 

Sec. 15. — Cf. Jbitl., S. 14. 

Sec. 16. — Cf. The Trustee Ait, 18o0 (13 k 

14 Viet., c. 60), S. 15. 

Sec. 17. — Cf. Ibid., S. 16. 


Sec. 18. — Cf. Tlio Trustee Act, 1852 (15 
&. IG Viet., e. 55), S. 2. [Sections 1 to 5 
and Sk. 8 and 9 of this together ^vith 

the residue, have been rci>ealed, except as* to 
lunaev jurisdiction in Ireland, bj 56 & 57 
Viet., c. 50, S. 51.1 
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such estate, as the Court shall direct, or releasing such contingent right in ^ch 
manner as the Court shall direct ; and the said order shall have the same effect 
as if the trustee had duly executed a conveyance of the property, or a release 
of such right, in the same manner and for the same estate. 

19. When any person to whom any immovable pi'operty has been conveyed 

by way of mortgage shall have died without having 
Power to convey in place entered into the possession or into the receipt of the 
of mortgagee. rents and profits thereof, and the money due in res- 

pect of such mortgage shall have been paid to a person entitled to receive the 
same, or such last-mentioned person shall consent to an order for the re-convey- 
ance or A'esting of such property, then in any of the following eases it shall be 
lawful for the High Court to make an order vesting such property in such per- 
son or persons, in such mauner and for such estate as the said Court shall direct, 
Tliat is to say, — • • 

when an heir or devisee of such mortgagee shall be out of the jurisdic- 
tion of the High Court, or cannot be found: 

when an heir or devisee of such mortgagee shall, upon a demand by a 
person entitled to require a conveyance of such propert 5 % or a duly authorisea 
agent of such last-mentioned person, have stated in writing that he will no 
convey the same, or shall not convey the same for the space of tw^enty-eight 
days next after a proper deed for conveying such property shall have been te - 
dered to him by a person entitled as aforesaid, or a duly authorised agent ot 

sueli last-mentioned person : 

when it shall be uncertain which of several devisees ot such mortgagee 

was the survivor: . ^ u 

wlien it shall be uncertain as to the survivor of several devisees of such 
nioitijagee, or as to the heir ot such mortgagee, whether he be living or dead. 

wlieii siieh mortgagee shall have died intestate as to sticA 
ivitlioiit an heir, or shaU have died and it shall not be known who is his heir or 

cle\asee : 

And tile order of the said High Court made in any one of the ±oregomg 
eases shall liave the same effect as if the heir or devisee 

■as the ease may be, liad duly executed a conveyance of the property in the same 
manner nud for the .same estate. 

1.. every ease the_ 

Power to appoint person effect of a conveyance of any immovable pi opeity, 
to convev in certain cases. living the effect of a release or dispositio 

‘.s:. “cUS = -^£3; 

appohitiug a person ti, convey siieli property, or release or dispose of such 
jjonlhigent right ; 


20. 



NOTES. 

Sec. 19. — C/. The Trustee Act, 1850 (!•> 

Oio 14 Viet., c. 60), S. 19. lo-ri &. 

Sec. 20.— C/. The Trustee Act, 18o0 (13 

14 Viet., e. CO), S. 20. Case-law. See / C. 

33 • 

Secs. 20 and 22. — Under the Act, by vir- 


tue of S. S, the High Court my make^a 

vesting order having the effect of a ^ 

yance with regard to Properties held 
minor trustee of mortgagee and • 

22 may be used in the same way a 
sections in the English Act. 43 C. 

0 I.C. 406=19 C.W.N. 817. V 
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The 0^‘rustees Act (XXVII op 1866). 


In every case where the High Court shall, under the provisions of this 
Act, be enabled to make an order vesting in any person or persons the right 
to transfer any stock transferable in the books of any company or society esta- 
blished or to be established, it shall also be lawful for the High Court, if it be 
deemed more convenient, to make an order directing the secretary or any officer 
of such company or society at once to transfer or join in transferring the stock 
to the person or persons to be named in the order ; 

and this Act sliall be a full and complete indemnity and discharge to all 
companies or societies and their officers and servants for all acts done or per- 
mitted to be done pursuant thereto. 


21. When any person or persons shall be jointly entitled with any person 

out of the jurisdiction of the High Court, or who 
cannot be found, or concerning whom it shall be un- 
certain whether he be living or dead, to any stock or 
Government securities or thing in action upon any 
trust, it shall be lawful for the .said Court to make an 
order vesting the right to transfer such stock ox* Government securities, or to 
receive the dividends, interest or income thereof, or to sue for or recover such 


When trustees of stock or 
Government securities join- 
ed with. trustees# out of 
Jurisdiction . 


thing ill action or any interest in respect thereof, either in such person or per- 
sons so jointly entitled as aforesaid, or in such last-mentioned person or persons 
together with any person or persons the said Court may appoint. 


When any sole trustee of any stock. Government securities or thing in 
action shall be out of the jurisdiction of the said (,’ourt, or cannot be found, or 
it sliall be uncei'tain whether he be living or dead, it shall be lawful for the said 
Court to make an order vesting the right to transfer such stock or Government 
securities, or to receive the dividends, interest or income thereof, or to sue for 
and recover such thing in action, or any interest in respect thereof, in any per- 
son or persons the said Court may appoint. 


22. Where any sole trustee of any stock, Government securities or thing in 

action shall neglect or refuse to transfer such stock or 
Wlien trustoo of stock, Goveriiinent securities, or to receive the dividends, 
etc., refuses to transfer. interest Or income thereof, or to sue for oi’ I’ecovei* 

such thing in action^ or an 3 * interest in respect thereof, according to the direc- 
tion of the person absolutely entitled tliei’eto, for the space of twenty-eight days 
next after a request in writing for that purpose shall have been made to him bj' 
the person absolutelj^ entitled thereto, it shall be lawful for the High Court to 
make an order vesting the sole right to transfer such stock or Government 
securities, or to receive the dividends, interest or income thereof, or to sue for 
and recover such thing in action, or an^' interest in respect thereof, in such 
person or persons as the said Court may appoint. 


23. Where any one of the trustees of any stock. Government securities or 

thing in action shall neglect or refuse to transfer such 
stock or Government securities, or to receive the divi- 
dends. interest or income thereof, or to sue for or 
I'eeovcr such thing in action according to the direction 
of the person, absolutely entitled thereto, for the 
space of twenty-eight daj'S next after a request in writing for that purpose shall 
have been made to him by such person, it shall be lawful for the High Court to 
make an order vesting the l iglit to transler sueli stock or Government securities, 
or to receive the dividends, interest or income thereof, or to sue for and recover 


\Vheii one of several 
trustees of stock, etc., refu- 
see to transfer or receive 
and pay over dividends • 


NOTES. 

Sec. 21. — Cf. The Trustee Act, 3 850 (Id 
fo 14 Viet., C. 60), S, 22. 

CMC..— 657 


Sec. 22. — The Trustee Act, 1850 (13 & 
14, Viet., c. 60), S. 23. 

Sec. 23. — Cf. Ibid., B. 24, 
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24 

such thing in action, in the other trustee or trustees of the said stock, 6°''ern- 
ment securities or thing in action, or in any person or per^ns whom the said 
Court may appoint jointly with such other trustee or trustees. 

Ozi aTiv stock or Govei-nmeut securities shall be standing in the sole 

^ name of a deceased person, and his executor or ad^ 

When stock, etc., standing ^niinstrator shall be out of the jurisdiction oi tne 
in name of deceased person. Court or cannot be found, or it shall be uneer- 

mmmmrnM 

to receive the dividends, interest or income thereof, ni any person oi y 
whom the said Court may appoint. 

... Where any ^ 

Effect oi! Oiaei- vesting person or persons "thereupon toe 

legal right to transfer stock, j gj right shall vest accordingly, and j ^ 

etl person or persons so appointed are ‘'®*®by 

and empowered to execute all deeds ,P®''’--“^Govm-nf.feiirsecuiut^^^^^ 
all acts relating to the transfer ot such stock the receipt of the 

his or their own name or names or otherwise or leUtmp with the 

dividends, interest or income thereof, to the extent and in contoimiiy 

terms of such order. . , omiRllv 

All companies and ® ions nompir'vUh"the requisitmns 

Obligatiou to comply ^^“h person or persons so terms oTsuch 

with requisitions of person extent and lu conformity * nersons 

invested. order as such companies, associa P 

. 1 to comply with the requisitions of the 

would have heei. bound and P appointment shall have 

. "nth’ t 

^vo^ulcf imve been inrmnlfied hi complying whh the requisition of the person in 

Termination of powers of it shall not be lawful for any ^ 

person replaced. ciation, or any person having 

- +Lo rif^nson in whose place an appointment shall na 

act upon the requisition of ^le peiso ^^ansfer of such stock or Government 

s.if, 

26. Where any vesting'' toe“legal right to sue for or recove; 

ayeordinglv; and thereupon it -shall be o'’rThete‘’owr^^^^ °>' 

?.‘!I±"-i:/rnh'o7or;r''ro™^^^^ 

— 


Sec. 24. 
14, Viet., c. 


NOTES. ^ ^ 

The Trustee Act, 1850 (13 A- 

60), S. 25. 


Sec. 25. — Cf. S. 26. ^ ^13 ^ 

gee. 26. — C/. The Trustee Act, i» 

14, Viet., c. 60), S. 27. 
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Oa neglect to transfer 
stock, etc., for twenty-eight 
day&, order made vesting 
right to transfer in sueli 
person as Court appoints. 


the same manner in all respects as the person in whose place an appointment 
shall have been made could have sued for or recovered such thing in action. 

27. Where any person shall neglect or refuse to transfer any stock or 

Government securities, or to receive the dividends, 
interest or income thereof or to sue for or recover 
anything in action, or any interest in respect thereof, 
for the space of twenty-eight days next after an order 
of the High Court for that purpose shall have been 
served upon him, it shall be lawful for the said 

Court to make an order vesting all the right of such person to transfer such 
stock or Government securities, or to receive the dividends, interest or income 
thereof, or to sue for and recover such thing iu action, or any interest in respect 
thereof, iu such person or persons as the said Court may appoint. 

28. When anj" stock or Government securities shall be standing in the sole 

name of a deceased person, and his executor or ad- 
Siniilar order on like ministrator shall refuse or neglect to transfer such 
neg ect y executor. «toek or Government securities, or receive the divi- 

dends, interest or income thereof for the .space of twenty-eight day.s next 
after an order of the High Court for that purpose shall have been served upon 
him, it shall be lawful for the said Court to make an order vesting the right to 
transfer such stock or Govenimeiit securities, or to receive the dividends, inter- 
est or income thereof, in any person or persons whom the said Court may 
appoint. 

29. When any order being or purporting to be under this Act shall be 

made by the High Court, vesting the riglit to any 
stock or Government securities, or vesting the right to 
transfer any stock or Government securities, or vest- 
ing tlio right to call for the transfer of any stock or 
any person or persons, in every such ease the legal 

right to transfer such stock or Government securities shall vest accordingly; 

and the por.son or persons so appointed shall be authorized and empowered 

to execute all deeds and powers-of-attornej”, and to 
Powers of person ap- perform all acts relating to the transfer of such stock 

® ' or Government securities into his or their own name 

or names or otherwise, to the extent and in conformity with the terms of the order. 

All companies and associations, and all persons, shall be equally bound 

Obligatiou to co.nplv with eon.,H-llabIe to comply with the requisitions of 

his requisitions. or persons so appointed as aforesaid, to 

^ the extent and in conformity with the terms of such 

order, as such companies, associations or persons would have been bound and 
compellable to eomplj' with the requisitions of the person in whose place such 
appointment shall have been made. 

30. When any minor shall be solely entitled to any stock or Government 

sectiritics ui>on any trust it shall be lawful for the 
High Court to make an order vesting in any person 
or persons the right to transfer such stock or Govern- 
ment securities, or to receive the dividends, interest 
or income thereof. 


Legal right to transfer 
ktock to veat in person 
appointed by. High Court. 

Goveniment securities in 


Power to make order for 
transfer, or receipt of divi- 
dends, or stock, etc., 
name of minor trustee. 


in 


sons to 


Wlien any minor shall bo entitled jointly with any other jierson or per- 
. any stock or Government securities, upon any trust, it shall be lawful 


Sec. 27. 
fic 1C. Viet., 
gee. 28. 


NOTES. 

/. 'the Trustee 
c. 55), B. 4. 
Ibid., 8. 5, 


Sec. 29. 


Ait, (15 


Thifl.. S. 6. 

Sec. 30. — Cf. The Trustee Act, 1852 (15 & 
10, Vkt., c. 55), S. 3. ^ • 
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Wlieu decros made for 
sale of immovable prox^ertv 
fov payment of debts. 


Holding immovable i>ro- 
perty the sale of which has 
been ordered by High 
Court. 


for the said Court to make an order vesting the right to transfer such 
Government securities, or to receive the dividends, interest or 
either in tlie person or persons jointly entitled with the minor 
them together with any other person or persons the said Court may appoint. 

31 When a decree or order shall have been made by the I^gh Court 

directin"* the sale of any immovable property for the 
payment of the debts of a deceased person, every per- 
son holding such property, or entitled to 3 , contmgen 

^ - right therein as heir, or under the will of su^ deceas- 

ed debtor, shall be deemed so to hold or be entitled (as the case may be) upon 

a trust wuthiii the meaning of this Act; 

and the High Court is hereby empowered to make an order a - - 

charging the contingent right, under the will of such decea-scd debtor, of anj 

iniborii person. xr- u t 

32 When any decree or order sliall Jmve been made by the ^igh Court 

Nvneii > whether before or after the passing of this Act, 

directing the sale of any immovable property tor 
any purpose ivhatever, every person holding su^ 

.s. 

carrying such sale into effect, to make an order vest- 
ing such property or any part thereof^ tor such es- 

s^^Tch 

Kvecy aueh oeder -aH^have th^same as . - penson^so h« 

Effect of order. executed all proper conveyances and assign- 
ments of such propei-ty for such estate. for the 

movable propetry, or for the partition or ®^a''ange 
of any immovable property, or generally when 
decree shall be made for the conveyance of any im 

rdit: oT:ffiA :l‘"otLitvise!Tt ^h^^l^ful for 
the said Court to declare that any of the parties 

decree is made are trustees of sue p P interests of unborn persons 

meaning of this Act, or to declare con g under the will or voluntary 

Tenlenl^U ^ad\ Veh b.- 


Order for vestiug <j 3 tato 
in lieu of conveyance by 
paity to suit in order to 
carry out sale. 


Court to declare wbat 
parties are trustees of im- 
movable property compris- 
ed in suit, and as to inter- 
ests of persons unborn. 


notes. ^ 

Sec 31 Cf. The Trustee .Act, 18o0 (lo 

14 Viet., e. CO). S. 29. S. 31 is repealed 

in places to which the Transfer of 

Act, (IV of 1882) extends or is extend- 


ed—<See S. 2 of laUer Act. ^ 

Sec. 32. — Cf. The Trustee Act, 189^ t 

16, Viet., c. 55), S. 1. (\Z ^ 

Sec. 33. — Cf. The Trustee Act, 1850 ( 

14, Viet., c. 50), S. 30. 
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to transfer stock shall be 
exercised . 


as the said Court might, under the provisions of this Act, make eoneernmg the 
estates, rights and interests of trustees born or unborn. 

34 It shall be lawful for the High Court to make declarations and give 

directions concerning the manner in which the right 
Power to direct how right any stock. Government securities or thing in action 

vested under the provisions of this Act shall be ex- 
ercised, and thereupon the person or persons in whom 
such right shall be vested shall be compellable to obey such directions and 
declarations by the same process as that by which other orders under this Act 

are enforced. 

35. In all cases in which it shall be expedient to appoint a new timsteo 

or new trustees, and it shall be found inexpedient, 
Power to Court to make difRcult or impracticable so to do without the assLst- 
order appointing now tms- High Court, it shall be lawful for the 

tecs. Court to make an order apyjoinfing a new trustee 

or new trustees, whether there be any existing trustee or trustees or not at the 
time of making such order, and, if there be such trnistec or trustees, either in 

substitution for or in addition to him or them. 

The person or persons who upon the making of such order shall be 

trustee or trustees shall have the same rights and 
Powers of new trustees, powers as he or they would have had if appointed 

by decree in a suit duly instituted. 

36. It shall be lawful for the High Court, upon making any order for 

appointing a new trustee or new trustees, either by 
the same or by any subsequent order, to direct that 
any immovable yiroperty subject to the trust shall 
vest in the person or persons who upon the apnoint- 

ment shall be the trustee or trustees, for such estate as the Court shall direct. 

Such order shall have the same effect as if the person or persons who, 
before such order, was or were the trustee or triustees (if any> had duly exe- 
cuted all proper eonveyaneos of such property for such estate. 

.37. It shall he lawful for the High Court, upon making any order for 

appointing a new trustee or new trustees, either hy 
Power to Court o ves .«<ame or hv anv subsequent order, to vest the right 

^ to call for a traosff^r of any .stork or Government 

securities suhieet to tlie trust, or to receive the dividends, interest or income 
thereof, or to sue for or recover anything in action subject to the trust, or any 
interest in respect thereof, in the person or persons who upon the appointment 
shall be the trustee or trustees. 

38. Any such appointment by the High Court of new tinstees, and any 

. . such conveyance or transfer as afore>said. shall operate 
Old trustees not rise J'r further or otherwise as a discharge to any former 

ged from la » » y- continuing trustee, than an appointment of new 

trustees under any power for that pnrpo.se contained in any instrument would 
have done. 

33 An order under any of the hereinbefore contained provisions, for the 

appointment of a new trustee or new trustees, or eon- 
Wlio mav nppy- cernincr any immoveable property, stock or Govern- 

KOTES. Act. 1S50 (13 & 14. Viet., c, 60), S. 33. 

Sec 34 T'l'C Trustee -\ct. 1850 03 Sec. 36. — Cf. Tbid., S. 34. 

Sc 14 Viet., c. 60>, a. .31. Secs. 37 to 39. — Cf. The Trustee .Aet, 1850 

gee. 36. Cf. Tbid., S. 32. Case law. .-fee 6 (13 & 14. Viet., c, 60), Ss. 34, 36 and 

K.W.P. 54: 21 Bom.Ii.R. 1111- respectively. 

36 (last para,.). — Of. The Trustee. 


Power to Court to vest 
immovable property in new 
trustee • 


37 , 
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ment securities, or thing in action subject to a trust, may be made upon 
application of any person beneficially interested in such immovable property, 
stock, Government securities or thing in action, whether under disability or not, 
or upon the application of any person duly appodnted as a trustee thereof, ana 
an order under any of the provisions herinbefore contained, concerning any 
immovable property, stock. Government securities or thing in action subject to 
a mortgage, may be made on the application of any person beneficially interetet- 
ed in the equity of redemption, whether under disability or not, or of any person 
interested in the moneys secured by such mortgage. 

40. When any person shall deem himself entitled to an order under any of 

the provisions hereinbefore contained, it shall be law- 
Application may be by ^liTn to present a petition to the High Court 

petition. such order as he may deem himself entitled to, 

and he may give evidence by affidavit or otherwise in support of simh petition 
before the -said Court ; and may serve such person or persons with notice ox 
such petition as he may deem entitled to service thereof. 

41. Upon the hearing of any such petition, it shall be lawful for the said 

^ ^ ^ High Court, should it be deemed necessary, to direct 

a reference to one of the Judges of the Court to m- 
• quire into any facts which require such an investi- 

gation, or it shall be lawful for the sqid Court to direct such petition ^ s^d 
over, to enable the petitioner to adduce evidence or further evidence 
Court, or to enable notice or any further notice of such petition to be served 

upon any person or perisons. 

42. Upon the hearing of any such petition it shall be High 

Court to dismiss such petition with or without costs, 
Court may diamias peti- order thereupon in conformity with the 

tion with, or without costs. . « ♦>,;£, Ant 

provisions of this Acx. 

43. Whensoever in alSons 

ear;- r .n ap^efrV 

nertv or for the purpose of releasing or disp^mg oi 
Orders by High Court ^ g’ tin .rent right, and such order shall be founded 
f ouu, led on certain allega- “Allegation of the personal incapacity of a 

matter contained therein. trustee or mortgagee, or oil an allegation that a trus 

. .u heir or Hcvispc of 3 mortgagee is out of the .luri.sdiction of the iiign 

i^Ar^or r^t^UrrTtlie rrlto^rf oT^^rerri^t 

mistee" ^eir m- la.t sur™ ”u 

contained Shall prevent the Hi gh 

1850 (13 & 14, Viet., c. 60). 8«. 40, 41, 

43 and 44, respectively- 


NOTES. 

Sees. 40 te 44--^/. The Trustee Act, 
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Court directijig a re-eonveyance of any immovable 
Powers as to re convey- property conveyed or assi^ed by any order under 
ance of immovable pro- ^ re-disposition of any contingent right 

perty, etc. ronveyed or disposed of by such order ; and it •‘••hall be 

lawful for the said Court, to direct any of the parties to any suit concerning 
such property or contingent right to pay any costs occasioned by the order 
under this Act when the same shall appear to have been improperly obtained. 

45 It shall be lawful for the High Court to exercise the powers herein 

conferred for the purpose of vesting any immovable 
Truste* of charity. property, stock. Government securities or thing in 

action in the trustee or trustees of any charity or society, over which charity or 
« 50 cietv the High Court would have jurisdiction upon suit duly instituted, whe- 
ther such trustee or trustees shall have been duly appointed by any power con- 
tained in any deed or instrument, or by the decree of the said Court, or by order 
made upon a petition to the said Court. 

46 Where any minor or person of luisound mind shall be entitled to any 

money payable in discharge of any immovable pro- 
hftmey of minor.s and pgrtv stock. Government securities or thing in action 

conveyed or transferred under this Act, it shall he 
' ° ® ‘ lawful for the person by whom such money is payable 

to pay the same into the High Court, in trust in any cause then depending con- 
cerning such money, or, if there shall be no such eauise, to the credit of such 
minor "or per.son of unsound mind, subject to the order or disposition of the 

.said Court; 

and it shall be lawful for the said Court, upon petition in a summary 
way, to order aiiv money so paid to be invested in Government securities, and 
to order payment or distribution thereof, or payment of the dividends or inte- 
rest thereof as to the said Court shall seem reasonable. 


47, Where in any suit commenced or to bo commenced in the High Court 

it shall be made to appeal* to the Court that diligent 
Court may make decree search and enquiry have been made after any person 
5n absence of trustee. made a defendant, who is only a tru.stee, to serve him 

with the process of the Court, and that he cannot be found, it shall be lawful 
for the isaid Coxirt to hear and determine sucli cause, and to make such absolute 
decree therein against every p(‘rson who shall appear to it to be only a trustee, 
and not otherwise concerned in interest in the matter in question, in such and 
the same manner as if such trustee had been duly served with the prooes.s of the 
Court, and had appeared at the hearing of such cause: 

Provided always that no such decree shall bind, affect or in any wise pre- 
judice any person against whom the same shall be 
made without .service of process upon him as afore- 
said. his heirs, executors or administrators, for or in 


Decree not efFective with- 
out scr%*iee of process. 


NOTKS. 

Secs. 45 to 47. — Cf. The Trustee -\ct, 1850 
(13 & 14. Viet., c. 60), Ss. 45, 48 and 40, 

respectively . , , 

Sec. 46. — Tn the ca.«e of a charity the pener.U 
practice is that the Advocnte-Ocneral repre- 
sents the oharitv. Tf there is an application 
by the trustees of a charity under the Trus- 
tees Act for leave to take a particular course, 
it is sufTicicnt to servo that application on 
the Advocate-General, who rcpre<s^ents all the 
boneficiaries; and the Courts should be very 
slow to allow any of the bencficiarie-s to come 
before it and argue the caae themselves, and. 


oven more slow to allow their costs to be 
])aid out of the charitable estate. But some- 
time.v that course may be necessary, where, 
for inst.'ince, there is .a conflict botweeu 
various beneficiaries and the Advocate-Gene- 
ral feels that he cannot represent all parties. 
Tn tl'.c absence of any such conflict, the Court 
would bo acting wrongly in allowing the 
beneficiaries to appeal; and it would also bo 
wrong for the Court to encourage appeals by 
beneficiaries of charitable funds, when the 
Advocate-General is before- the Court and 
can appeal if ho thinks proper. 166 I.C. 
f)40=:38 Bom.L.R. 1283=^1937 B. 63. .. 
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respect of any estate, right or interest which such person shall have at the time 
of making such decree for his own use or benefit, or otherwise than as a truistee 

as aforesaid. 

48. Every order to be made under this Act, which shall have the effect of 

a conveyance of any immovable property, or a trans- 
Ordera under Act «karge* Btock, Government securities or thing 

as of““onfey“nce. in action as can only be transferred by stamped deed, 

or for tfie transfer of which a stamp is necessary, 
shall be chargeable with the like amount of stamp duty as it would have been 
chargeable with if it had been a deed executed or a transfer made by the person 
or persons holding such property or entitled to such stock. Government securi- 
ties or thing in action. , 

Every such order shall be duly stamped for denoting the payment of the 
said duty. 

49. The High Court may order the costs and expenses of and relating to 

the petitions, orders, directions, conveyances and 
Costs may be paid out of transfers to be made in pursuance of this Act, or any 
*®*^*®* of them, to be paid and raised out of or from the im- 

movable or movable property or the rents or produce thereof, in reject m 
which the same respectively shall be made, or in such manner as the sad Court 

shall think proper. _ . 

50. Upon any petition being presented under this Act to the 

concerning a person of unsound mind, it shall be law- 
Powcr to order enquiry Court to make an order directing an 

concerning person of un- • whether such pei*son is or is not of unsound 

sound mind. mind, and incapable of managing himself and his 

affairs made under sec- 

bucn oraer snau ^ XXXIV of 1858 (to regulate proceed- 

Effect of order. I/unacy in ihe Courts of Judicature estabUshed 

b't! 'Roun.l Charter^ and the enquiry directed to be made shall be made m al 
rILpeX in thl nikner declared aifd prescribed for making an enqiury under 

the last-mentioned Act. postpone making any order 

^ 1 iinnn thp uetition presented as aforesaid, until any 

peLTnr"y. “ enquiix so directed to be made shall have bean finally 

concluded. r. 

51 Upon aiiv petition under this Act being presented to the High Court 
^ • it shall be lawful for the said Court to postpone 

Suit may be directed. making any order upon such petition until the right 

of the petitioner shall have been declared in .a suit duly instituted for t a 

^ ^52. Everj^ order made or purporting to be made under this Act by the 

High Court shall be a complete indemnity to all 
TndcmTiity to persons persons whatsoever for any Act done pursuant there- 
obeying orders under Act. shall not be necessary for such persons to 

enquiry concerning the propriety of such order, or whether the High Cour 

has iurisdiction to make the same. i u * 1 . under 

53 Any order made by the High Court 

Execution and effect of Act shall have the same effect and be execut 

orders. same manner as a decree. ^ 

secs. 49 to 51.^/. The Trustee^ Act, 185» 
(13 & 14. Viet., c. 60), Ss. 51, 52 »nd 53, 


KOTES. r 

Sec. 48.— CA The Trustee ^gf„ce 

16, Viet., c. 55), S, 13 tsion 

been repealed by the Statu^te- La 

Act, '180B. 


respectively. ^ * ia*iS ("15 & 

Sec. 62.— CA The Trustee Act, > 

16, VietV,' c'v- 56), St T* 


« 
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’ AND MORTGAGEES’ 
(XXVIII OF 1866).^ 


POWERS ACT 


Year. 


No. I 


Short tilJe. 


J 


Amendment, 



Nepealed in part. XVT of 1874 ; VII of 
185=2, 6: XVTII of 1919; XI of 

1923: XXXTI of 1925 

Ropfaled »n part flocally) il of 1882. 
A mt nded VI of 1900, S. 47. 


{24th October, 1866. 

An Act to dive to Trustees, Mortgagees and others, in cases to 
is applicable, certain po-wers noiv commonly inserted 
gages and Wills, and to amend the La-zo of Property 

^ Whereas it is expedient that in cases to which aw is apphcab le 

certain powers and provisions usually insertea m 
Preamble. settlements, mortgages, wills and other instruments 

should be made incident to the estates of the persons '"^erested so as to dispense 

with the necessity of inserting the same in m 

,h.. .«=h «... ,™.«= .hye 

Interpretation-clause. something repugfnant in the subject or context, 

“Immovable property” shall include land, any =^"7 °"';„°Umly 

and things attached to the earth or permanemiy 

“Immovable property.” fastened to anything which is attached to the earth. 

“mortgage” shall b^^k^n^ to^include^^every conveyed' 

“Mort.a.e.” P’f t^Tefont^To^n U^sed^o^Sr^^^ 

money or money s worth lent, and to be reconvey 

.h.,. b, inc,„d; r ?b/r “ Xn "bt 

“Mortgagor.” 


)e taken to uiciuuc 

conveyance, pledge or charge as aforesaid shall be 

=rtb.l1 h’e ‘’taken to include every person to whom or in 
^ whose favour any such conveyance pledge or charge 

as aforesaid is made or transferred ; and 

‘‘High Court’’ means ®[a Court which ^ ^*1^" 
Court for the purposes of the Government of India 

2. In all cases w , expressly declared that trustees or other persons 

A tr. named or indicated shall have a power of 

se,r‘^‘av%cn’nTolf an^d" :!:,r ’either generally or in any particular event over 

either by public auction or immovable property named or referred to in, or 

private contract. from time to time subject to, the uses or trusts 


“mortgagee 

‘Mortgagee.” 

‘High Court.” 


leg. ref. „ 

1 The Statement of Objects 
of the Bill which was passed 
XXVIII of 1866 has not been 
Proceedings in Council relating to the BUI. 
Le cS./fc of India. 186 ^,Supplemen. pp 
416, 417. 494 and 531. This Act ‘S 

on “the Law of Froperti' Amendment Ac^ 

1859” (22 & 23 Viet., c. 35). and 23 & 
Viet., c. 145. This Act has since been re.* 


pealed by 44 & 45 Vi7t., c. 41. S. 71, and 
45 and 46 Viet., c. 38, S. b4. 

2 Substituted by A.O., 1937. 

NOTES. 

Sec. 2.— C/. 23 & 24 Viet., c. 145 . S. L 
S 2 1*5 repealed in places to -- 

Indian Trusts Act (II of 1882) extends or 

extended. •S'e^ S- 2. 



S. 6] 
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such will, deed or other instrument, it shall be lawful for such trustees or other 
persons, whether such property be vested in them or not, to exercise such power 
of sale by selling such property either together or in lots, and either by public 
auction or private contract, and either at one time or at several times. 

3. It shall be lawful for the persons making any such sale to insert any 

such special or other stipulations either as to title or 
Sale may be made under evidence of title, or otherwise, in any conditions of 

tees may buy in, etc. sale. Or contract lor sale, as they shall think nt ; and 

also to buy in the property or any part thereof at any 
sale by auction and to rescind or vary any contract for sale, and to re-sell the 
property which shall be so brought in, or as to which the contract shall be so res- 
cinded, without being responsible for any loss which may be occasioned thereby ; 

and no purchaser under any such sale shall be bound to enquire whether 
the persons making the same may or may not have in contemplation any parti- 
cular re-investment of the purchase-money in the purchase of any other property 
or otherwise. 

4. For the purpose of completing any such sale as aforesaid, the persons 

Trustees exercising power empowered to sell as aforesaid shall have full power 

to convey or otherwise dispose of the property in 
question, in such manner as may be necessary. 

5. The money so received upon any such sale as 
aforesaid shall be laid out in the manner indicated in 
that behalf in the will, deed or instrument containing 
the power of sale ; 

and until the money to be received upon any sale as aforesaid shall be so 

disposed of, the same shall be invested at interest in 

to be' invested i°rGS'v°ern^ Government securities for the benefit of such persons 
ment securities. would be entitled to the benefit of the money, and 

the interest and profits thereof, in case such money 
were then actually laid out as aforesaid: 

Provided that if the will, deed or instrument shall contain no such indica- 
tion, the persons empowered to sell as aforesaid shall invest the money so received 
upon any such sale in their names upon Government securities in India, and 
the interest of such securities shall be paid and applied to such person or persons 
for such purposes and in such manner as the rents and profits of the property 
sold as aforesaid would have been payable or applicable in case such sale had 
not been made. 

Pozvers of Mortgagees.^ 

6. Where any principal money is secured or charged by deed on any im- 
„ . , , movable property, or on any interest therein, the 

inciden o mor - person to whom such money shall, for the time being 

® ' be payable, his executors, administrators and assigns, 

shall, at any time after the expiration of one year from the time when such 
principal money shall have become payable, according to the terms of the deed. 


of sale, etc., empowered to 
convey 


Money arising from sales 
to be laid out in manner in- 
dicated in will, etc. 


I.,KG. REF. 

’ As to the application of Ss. 6 to 19 to 
certain English mortgages, see the Transfer 
of Property Act (IV of 1882), S. 69, as 
amended by Act III of 1885, S. 5. 

NOTES. 

Sec. 3. — Cf. 23 & 24 Viet., c. 145. Sees. 
1 & 2. S. 2 and S. 3 are repealed in places 
to which the Indian Trusts Act (II of 
1882) extends or is extended. See S. 2. 


Secs. 4 and S.'^— Ss. 4 and 5 are repealed 
in places to which the Indian Trusts Act (11 
of 1882) extends or is extended. See S. 2 
Sec. 4. — Cf. the Trustee Act, I860 (23 & 
24 Viet., c. 145), S. 3. This Act is now re- 
pealed by the Conveyancing and Law of 
Property Act. 1881 (44 & 45 Viet., c. 41) 
and the Settled Land Act, 1882 (45 & 46 
Viet., c. 38) . 

Sec. 5.— Cf the Trustee Act. 1860 (23 & 
24 Vict., c. 145), S. 4. 
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or after any interest on such principal-money shall have been in arrear for six 
months, or after any omission to pay any premium on any insurance which by 
the terms of the deed ought to be paid by the person entitled to the property 
subject to the charge, have the following powers to the same extent (but no 
more) as if they had been in terms conferred by the person creating the charge, 

namely: — 

1st a power to sell or concur with any other person in selling Ae whole or 
any part of the property by public auction or private contract, subject to any 
reionable conditions he may think fit to make, and to rescind or vary contracts 
for sale, or buy in and re-sell the property, from time to time, m like manner . 

2nd, a power to appoint or obtain the appointment of a receiver of the 
rents and profits of the whole or any part of the property in manner herein- 
after mentioned. . . 

7. Receipts for purchase-money given by the person or persons 

the power of sale hereby conferred shall be sufficiet^ 
Receipts for purchase- discharges to the purchasers, who shall not be bound 
money sufficient discharges. application of such purchase-money. 

8. No such sale as last aforesaid shall be made until after six monks’ 

. notice in writing given to the person or one ot ttie 
Notice to be given before entitled to the property subject to the charge, 

or affixed on some conspicuous part of such property; 

but when a sale has been effected in professed exercise of t^e powers 

hereby conferred, the title of the 

but purchaser relieved , liable to be impeached on the ground that no case 
from inquiry as to circ.im- authorize the exercise of such power, 

stances of sale. ^^that no such notice as aforesaid had been given; 

but any person damnified by any such unauthorised exercise of such power shall 

have his remedy in damages against the person or persons sel g. „ . , 

9. The money arising by any sale effected as 
Application of purchase- aforesaid shall be applied by the person receiving the 

same as follows: — 

first, in payment of all the expenses incident to the sale or incurred m any 

in discharge of all interests costs then due in respect of 

the charge in consequence whereof the sale was made, and 

thirdly, in discharge of all the principal moneys then due m respect of 

such charge , nionev *ihall be paid to the person entitled to the 

propertriulYecrtf;L°char?e,"^^^^^ Administrators or assigns, as the 

case may c^np- the power of sale hereby conferred shall have 

10. The person ^iwer by deed to convey or assign to and vest in the 

Conveyance to purchaser, {purchaser the property sold for all the estate and in- 
terest therein which the person who created the charge had power to djspose of^ 

Provided oA Xe property 

Tr^p^rtfed thereiA^in calerther^l the mortgagor could have disposed of such fee- 
simple at the date of the mortgage. — 

41). and the Settled Land Act, 1882 (45 & 
46 Viet., c. 38). 

Sec. 8--—Cf- ibtd.,S. * lo/yi (25 & 
Sec. 9. — Cf. the Trustee Act. I860 ( 

24 Viet., c. 145), S. 14. 

Sec. 10. — Cf. xbtd., S. 15. 


NOTES. 

Sec. 6.— C/. the Trustee Act, I860 (23 

illp,' S.' 12 : .This 
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11. At any time after the power of sale hereby conferred shall have be- 

come exerciseable, the person entitled to exercise the 
Owner o£ charge may call same shall be entitled to demand and recover from 

aSce‘o£^'1e|ff ertlte person entitled to the property subject to the 

charge all the deeds and documents in his possession 
or power relating to the same property, or to the title thereto, which he would 
have been entitled to demand and recover if the same property had been con- 
veyed, appointed or surrendered to and were then vested in him for all the estate 
and interest which the person creating the charge had power to dispose of ; 

and, where the legal estate shall be outstanding in a trustee, the person 
entitled to a charge created by a person equitably entitled, or any purchaser 
from such person, shall be entitled to call for a conveyance of the legal estate to 
the same extent as the person creating the charge could have called for such a 
conveyance if the charge had not been made. 

12. Any person entitled to appoint or obtain the appointment of a receiver 

as aforesaid may, from time to time, if any person or 
Appointment of rccei\ er. persons has or have been named in the deed of charge 

for that purpose, appoint such person or any one of such persons to be receiver, 
or if no person be so named, then may, by writing delivered to the person or 
any one of the persons entitled to the property subject to the charge, or affixed 
on some conspicuous part of the property, require such last-mentioned person 
or persons to appoint a fit and proper person as receiver, and if no such appoint- 
ment be made within ten days after such requisition, then may in writing appoint 
any person he may think fit. 

No person shall be ineligible for the office of receiver merely because he 
is an officer of the High Court. 

13. Every receiver appointed as aforesaid shall be deemed to be the agent 

. j * K person entitled to the property subject to the 

th?Vg"nrof thTmortgagor' who shall be solely responsible for his acts or 

defaults, unless otherwise provided for in the charge. 

14. Every receiver appointed as aforesaid shall have power to demand and 

„ , . recover and give effectual receipts for all the rents. 

oweri o receiver. issues and profits of the property of which he is ap- 


NOTES. 

Sec. 11. — Cf. the Trustee Act 1860 ( 23 & 
24 Viet., c. 145), S. 16. This Act is 
now repealed by the Conveyancing and Law 
of Property Act, 1881 (44 & 45 Viet., c. 41). 
and the Settled Land Act, 1882 (45 & 46 
Viet., c. 38) . 

Sec. 12. — Cf. the Trustee Act, 1860 ( 23 
& 24 Viet., c. 145), S. 17. Where a mort- 
gage-deed contains a provision that the 
power of sale, etc., conferred by Ss. 3 to 19 
of the Act shall apply and shall be deemed 
to be incorporated in the dce<l, “but with- 
out the restriction of that Act, contained as 
to giving notice,*' the mortgagor is not en- 
titled to the ten days’ time as provided for 
in S. 12: 40 C.W.N. 1270=1936 C. ^ 
= I.L.R. (1937) 1 Cal. 359. The period 

of ten days given to the mortgagor is to be 
counted from the date of delivery of the 
notice to the mortgagor and not from the 
date of the notice itself. 1936 Cal. 646. 
The general rule that an agent is account- 
able to principal is not applicable to the 
peculiar relationship which is created where 
a receiver is appointed according to b. 12, 
under the power contained m an Lnglish 
mortgage. In view of the peculiar posiUon 


Df the receiver in such cases, no analogy can 
be drawn from the law of principal and 
agent. It is the mortgagee who appoints the 
receiver and without reference to the mort- 
gagor, if so provided by the deed. It is to 
the mortgagee tliat tlie receiver must look 
for his authority and it is to him that he is 
accountable and not to the mortgagor. It is 
possible that in special circumstances when 
the receiver has made sufficient collections 
to satisfy the mortgagee’s interest and holds 
a balance which belongs to the mortgagor, 
that the mortgagor can call upon him to ac- 
count to the limited extent of such balance 
but where such is not the case and the mort- 
gagee's interest has not been paid in full, 
the receiver is not accountable to the mort- 
gagor . So also it is only after the mort- 
gagee’s dues are satisfied that any available 
balance may be used for the mortgagor and 
It IS only such balance that the mortgagor 
may use for the execution of repairs of the 
mortgaged property. 177 I.C. 327=1938 Cal 
.■>07 . 

Sec. 13. — Cf. the Trustee Act, I860 (23 
& 24 Viet., c. 145), S. 18. ^ ^ 

Sec. 14.— C/. ibid., S. 19, 
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pointed receiver, by suit, distress or otherwise in the name either of the person 
entitled to the property subject to the charge, or of the person entitled to the 
money secured by the charge, to the full extent of the estate or interest which 
the person who created the charge had power to dispose of. 

15 Every receiver appointed as aforesaid may be removed by the like 
Receiver may be removed authority, or orx the like requisition as before provided 
and new receivers appoint- with respect to the original appointment of^ a receiver^ 
ed. and new receivers may be appointed from time to time. 

16. Every receiver appointed as aforesaid shall be entitled to retain out of 

any money received by him, in lieu of all costs, char- 
Receiver to receive com- and expenses whatsoever, such a commission, not 

mission not exceeding five Exceeding five per centum on the gross amount of all 
per cen . money received, as shall be specified in his appoint- 

ment, and if no amount shall be so specified, then five per centum on such gross 
amount. 

17. Ever)’’ receiver appointed as aforesaid shall, if so directed in writing 

^ . r by the person entitled to the money secured by the 

charge, insure and keep insured from loss or damage 
^ ' by fire, out of the money received by him, the whole 

or any part of the property included in the charge which is in its nature insurable. 

18. Every receiver appointed as aforesaid shall pay and apply all the 

. money received by him in the first place in discharge 

r.fefv'’e^".5;°‘l,im‘'' of oLemment revenue and of all taxes -tes and 

assessments whatsoever, and in payment of his com 
mission as aforesaid, and of the premiums on the insurances, if any; and in the 
next place in payment of all interest accruing due in respect of any pnncipa 
money then charged on the property over which he is receiver, or on any pa 
thereof; and, subject as aforesaid, shall pay all the residue of such money to e 
person for the time being entitled to the property subject to the charge, his 

executors, administrators or assigns. x i,* a f 

19 The powers and provisions contained in sections 6 to 18 of this Act, 

■ , , I , , both inclusive, relate only to mortgages or charges 

chirgis by wav o? mort- made to secure money advanced or to be advanced by 

gage^only ' way of loan, or to secure an existing or future debt. 

eases. 

20 Where any licence to do any act which without such licence would 

create a forfeiture, or give a right to re-enter, under a 
Restriction, on effect of condition or power reserved in any lease heretofore 
licence to alien. granted, or to be hereafter granted, shall at any time 

after this Act comes into operation be given to any lessee or his assigns, eve^ 
tuch licence sl^all. unless otherwise expressed, extend only to the Permission 
armal v eiven or to any specific breach of any proviso or covenant made or to 
be mide, or to the actual Assignment, under-lease or other matter hereby speci- 
fiLlly authorized to be done, but not so as to prevent any proceeding for any 
subseVent breach (unless otherwise specified m such licence) ; 

and all rights under covenants and powers of forfeiture and re-entrj^ m 
the leatecontalAld shall remain in full force and shall be available as agamst 
^y subsequent breach of covenant or condition, assignment, under-lease or ot^ 


NOTES. 

Sec. 15. — Cf. the Trustee Act, 1860 (23 
& 24 Viet., c. 145), S. 20. 

Sec. 16. — Cf. jbtd., S. 21. 

i«; is.— s. 2i. This Act is 

now repealed by the Conveyancing and Law 


of Property Act, 1881 (45 & 

and the Settled I.and Act, 1882 (45 & 

Viet., c. 38). ^ 

Sec. 18.— Cf. ibid., S. 24. 

Sec. 20. — Cf. the Law of 35 ) 

endment Act, 1859 (22 & 23 Vict., c. 35), 

S. 1. 
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matter not specifically authorized or made dispunishable by such licence,^ in the 
same manner as if no such licence had been given ; and the condition or right of 
re-entry shall be and remain in all respects as if such licence had not been given, 
except in respect of the particular matter authorized to be done. 

21, Where in any lease heretofore granted or to be hereafter granted there 

is or shall be a power or condition of re-entry on 
Restricted operation of assigning or under-letting, or doing any other speci- 
partial licences. without licence, and a licence at any time after 

the passing of this Act shall be given to one of several lessees or co-owners to 
assign or under-let his share or interest, or to do any other act prohibited to be 
done without licence, or shall be given to any lessee or owner, or any one of 
several lessees or owners, to assign or under-let part only of the property, or to 
do any other such act as aforesaid in respect of part only of such property, such 
licence shall not operate to destroy or extinguish the right of re-entry in case of 
any breach of the covenant or condition by the co-lessee or co-lessees, or owner 
or owners of the other shares or interest in the property, or by the lessee or 
owner of the rest of the property (as the case may be) over or m respect of such 
shares or interests or remaining property, but such right of re-entry shall remain 
in full force over or in respect of the shares or interests or property not the 

subject of such licence. 

22 Where the reversion upon a lease is severed, and the rent or other 

reservation is legally apportioned, the assignee of 
Apportionment of comli- each part of the reversion shall, in respect of the 
tions of re-entry in certain apportioned rent or other reservation allotted or be- 

longing to him, have and be entitled to the benefit of 
all conditions or powers of re-entry for non-payment of the original rent or other 
reservation, in like manner as if such conditions or powers had been reserved to 
him as incident to his part of the reversion in respect of the apportioned rent or 
other reservation allotted or belonging to him. 

Rent-ciiarges. 

23. The release from a rent-charge of part of the immovable property 

charged therewith shall not extinguish the whole rent 
Release of part of land charge, but shall operate only to bar the right to re- 
charged, not to be an extm- cover any part of the rent-charge out of the property 
•Suishment. released, without prejudice nevertheless to the rights 

of all persons interested in the property remaining unreleased, and not concur- 
ring in or confirming the release. 

Pozvers. 

24 A deed hereafter executed in the presence of and attested by two or 

more witnesses in the manner in which deeds are 
Mode of execution of ordinarily executed and attested shall, so far as res- 
powers. pects the execution and attestation thereof, be a valid 

execution of a power of appointment by deed or by any instrument in writing 
not testamentary, notwithstanding it shall have been expressly required that 
a deed or instrument in writing made in exercise of such power should be executed 
or attested with some additional or other form of execution or attestation or 

solemnity : 

Provided always that this provision shall not operate to defeat any direc- 
tion in the instrument creating the power, that the consent of any particular 
shall be necessary to a valid execution, or that any act shall be performed 


person 


notes. 

Sec 21.—^/* tbc Trustee Act, 1860 ( 23 

* S^ec!* 22 !-^^/.^ die Law of Property Am- 


endment Act, 1859 ( 22 & 23 Viet., c. 35) 
S. 3. 

Sec. 23. — Cf. ibid., S. 10. 

Sec. 24. — Cf. ibid., S. 12. 
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in order to give validity to any appointment, having no relation to the mode of 
executing and attesting the instrument : 

and nothing herein contained shall prevent the donee of a power from 
executing it conformably to the power by writing or otherwise than by an instru- 
ment executed and attested as an ordinary deed, and to any such execution of 
a power this provision shall not extend. 

25. Where, by any will which shall come into operation after the passing 

of this Act, the testator shall have charged his inuno- 
Lesatee in trust may vable property or any specific portion thereof with 
raise money by sale, not- payment of his debts, or with the payment of any 

withstanding want of ex- ^ ^^her specific sum of money, and shall have 

press power m wi I. bequeathed the property so charged to any trustee or 

trustees for the whole of his estate or interest therein, and shall not have made 
any express provision for the raising of such debt, legacy or sum of money out 
of such property, it shall be lawful for the said legatee or legatees in trust, not- 
withstanding any trust actually declared by the testator, to raise such debts, legacy 
or money as aforesaid by sale and absolute disposition by public auction or private 
contract, of the said property or any part thereof, or by a mortgage of the same, 
or partly in one mode and partly in the other; 

and any deed or deeds of mortgage so executed may reserve such rate 
of interest and fix such period or periods of repayment as the person or persons 
executing the same shall think proper. 

26. The powers conferred by the last preceding section shall extend to 

all and every person or persons m whom toe pro- 
Powers given by last sec- perty bequeathed in trust shall for the time being be 
tion extended to survivors, y^sted by survivorship, or under the laws relating to 
legatees, etc. Intestate or testamentary succession, or to any p^- 

son or oersons who may be appointed under any power in the will, or by the 
Hrgh Court to succeed ^to theTusteeship vested in such legatee or legatees tn 

trust as aforesaid, , , . , 

27 If anv testator who shall have created such a charge as is described 
it any test section 25 of this Act shall not have bequeathed the 

Executors to have power property charged as aforesaid in such terms as that 
of raisingmoney. etc., where uu whole estate and interest therein shall become vest- 
thcre' is no sufficient bequest. ^ trustee or trustees, the executor or execH- 

. th^ time beine named in such will shall have the same or the 

tors (if a y) . , r^neys as is hereinbefore vested in the legatee or 

Purchasers, etc., not ^ct, or any of them shall have been duly cor- 

bound to enquire as to meetly exercised by the person or persons acting m 

powers. virtue thereof. 

Inheritance. 

Descent how traced. purchaser, or where any immovable property snail 


NOTES. 

Sec. 25.— C/. the Law of P/operty Am- 
endment Act, 1859 .<22 & 23 Vict., c. 35), 

S. 14, 


Sec. 26.— C/. ibid.f S. 15. 
Sec. 27. — Cf. ibid.t S. 16, 
Sec. 28.— C/. ibid.. S. 17. 
Sec. 29.— C/. %bui.. S. 19* 
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shall descend, and the descent shall thenceforth be traced, from the 
person last entitled to the property as if he had been the purchaser thereof. 

This section shall be read as part of Act No. XXX of 1839^ (for the 
amendment of the Laiv of Inheritance') . 

Assignment of M&vahles and Termsi, for Years. 

30. Any person shall have power to assign movable property now by law 

. . . . If assignable, terms for years of immovable property, 

other"®""’'" estates by elegit directly to himself and^^anothe; 

person or other persons or corporation, by the like 
means as he might assign the same to another. 

Purchasers. 

31. The bona fide payment to and the receipt of any person to whom any 

purchase or mortgage-money shall be payable upon 
any express or implied trust shall effectually discharge 
the person paying the same from seeing to the appli- 
cation, or being answerable for the misapplication 


Not to be bound to sec to 
the application of purchase- 
money, etc . 


thereof. 

Investment of Trust-funds. 

32. Trustees having trust money in their hands which it is their duty to 

_ , invest at interest shall be at liberty, at their discretion, 

fu?d" maV far’invelted'^"®*' invest the same in any Government securities, and 
^ such trustees shall also be at liberty, at their discre- 

tion, to call in any trust-funds invested in any other securities than as aforesaid, 
and to invest the same on any such securities as aforesaid, and also from time 
to time, at their discretion, to vary any such investments as aforesaid for others 
of the same nature : 

Provided always that no such original investment as aforesaid, and no 
such change of investment as aforesaid, shall be made where there is a person 
under no disability entitled in possession to receive the income of the trust-fund 
for his life, or for a term of years determinable with his life, or for any greater 
estate, without the consent in writing of such person. 

Trustees and Executors. 

33. In all cases where any property is held by trustees in trust for a 

minor, either absolutely or contingently on his attain- 
Trustees may apply m- majority, or on the occurrence of anv event 

irr previously to his attaining majority, it shall b" lawful 

for such trustees, at their sole discretion, to pay to 
the guardians (if any) of such minor, or otherwise to apply for or towards the 
maintenance or education of such minor, the whole or anv part of the income 
to which such minor may be entitled in respect of such property, whether there 


(XXX of 1839). 
descents before 
1868 (VIII _oi 

• tL 


LEG. REK. 

‘The Inheritance Act, 1839 
It is repealed, except as to 
1866 bv the Repealingr Act, 

1868) . ' 

NOT.T2S. 

Sec. 29 (2nd para.). — Cf. the Law of i’ro- 
perty Amendment Act, 1859 (22 & 23 \^ict.. 
c . 35 ) , S • 20. 

Sec. 30.— C/. ibid., S. 21. 

Sec. 31. — Cf. ibid., S. 23. (The litnitinj? 
clause "unless the contrary shall be cxprcssl\ 
declared by the instrument creating the trust 
or security” has not been reproduced). 

Sec. 32. — Cf . the Trustee Aci. 1860 (23 & 

C C-M — 


24 Viet., c. 145). S. 25. This Act is now re- 
pealed by the Conveyancing and Law of Pro- 
perly Act, 1881 (44 & 45 Viet., c. 41) and 
r 1882 (45 & 46 Vici., 

T^:i- ’ ‘■‘-'pealed ui places to which 

the Indian Trusts Act. 1882 (II of 1882) ex- 
tends or is extended, S. 2 of that Act'. 

Trustee Act. 
<23 & 24 Vict.. c. 147). Ss. 26 and 27. 
Ihis Act IS now repealed by the Conveyanc- 
ing and Law of I roperty Act, 1881 (44 & 4S 

A> Land Act, 1882 

V «ct., c. 38), Ss. 33 an<l 34 are re- 

Ac^ 1882 (II of 1882), extends or ‘ 
tended, see S. 2 of that Act 


IS cx 
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be any other fund applicable to the same purpose, or any other person bound by 
law to provide for such maintenance or education, or not; 

and such trustees shall accumulate all the residue of such income by way 
of compound interest, by investing the same and the resulting income thereof 
from time to time in proper securities, for the benefit of the person who shall 
ultimately become entitled to the property from which such accumulations shall 

have arisen: . 

Provided always, that it shall be lawful for such trustees at any time, if 
it shall appear to them expedient, to apply the whole or any part of such accumu- 
lations as if the same were part of the income arising in the then current year. 

34. Whenever any trustee, either original or substituted, and whether 

appointed by any High Court or otherwise, shall die, 
Provisions for appoint- gix months absent from British India, or desire 

ment of new trustees on discharged from, or refuse, or become unfit or 

death, etc. incapable, to act in the trusts or powers in him 

reposed, before the same shall have been fully discharged and performed, it shall 
be lawful for the person or persons nominated for that purpose by the deed, will 
or other instrument creating the trust (if any), or if there be no such person, or 
no such person able and willing to act, then for the surviving or continuing trustees 
or trustee for the time being, or the acting executors or executor or administrators 
or administrator, of the last surviving and continuing trustee, or for the retiring 
trustees, if they shall all retire simultaneously, or for the last retiring trustee, or 
where there are two or more classes of trustees of the ^"strument creating 
trust then for the surviving or continuing trustees or trustee of the class in which 
any such vacancy or disqualification shall occur' (and for this pu^ose any refusing 
or retirinrtrustL shall, if willing to act in the execution of the power, be con- 
sidered a^continuing trustee), by writing to appoint any other person or Persons 
to be a trustee or tSastees in the place of the trustee or trustees so dying, or being 
absent from British India, or desiring to be discharged, or refusing or becoming 

unfit or incapable to act as aforesaid. r -.4 

So often as any new trustee or trustees shall be so appointed as aforesaid, 
So olten as any e trust-property (if any) which for the time 

Transfer of trust-pro- being shall be vested in the surviving or continuing 
perty to new trustees. trustees or trustee, or in the heirs, executors or 

-1 • • nnv trustee shall with all convenient speed be conveyed and 

administralo y * ^ legally and effectually vested in such new 

trustees! e*he/tXly o/jointly^w the surviving or continuing trustees 

or trustee, as 'irbrappointed as aforesaid, as well before as after 

Every ne conveyance or transfer as afores^d, and also 

Powers, etc., of new trus- every trustee appointed by any High ' ve^e 

ices. before or after the passing of this Act shall ha^^e me 

rad"be'’erorfginal^‘'nom?nated a trustee by the deed, will or other instrument (.f 

any) creating the trust. ronsent and by the order of the High 

The Official Trustee^ma>^ wUh^ffis^cons^enJ, 3 ection. in any case in 

Appointment .of Official ^^bich only one trustee is to be appointed and s 

trustee is to be the sole trustee. 

35 The power of appointing new trustees here 
inbefot-e contained may be exercised in w^re 

trustee nominated in a will has died m the lifetime of 

the testator. ^ 

y. the Trustee Act, 


Trustee to be a trustee. 


Appointment in^ place of 
trustee predeceasing testa- 
tor. 


NOTBS. _ _ 

Sec 34.— 33 B. 507=11 Bom.L.R. 

85=2 I.C. 701. 


Secs. 35 and 36. 
1860. 
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Every trust-instrument 
deemed to contain clauses 
for indemnity and reim- 
bursement of trustees. 


36. The receipts in writing of any trustees or trustee for any money pay- 

Trustees’ receipts to be them or him by reason, or in the exercise, of 

discharges. ^*'7 trusts or powers reposed or vested in' them or 

him, shall be sufficient discharges for the money therein 
expressed to be received, and shall effectually exonerate the persons paying such 
money from seeing to the application thereof, or from being answerable for any 
loss or misapplication thereof. 

37. Every deed, will or other instrument creat- 
ing a trust, either expressly or by implication, shall, 
without prejudice to the clauses actually contained 
therein, be deemed to contain a clause in the words 
or to the effect following, that is to say, — 

“that the trustees or trustee for the time being of the said deed, will or 
other instrument shall be respectively chargeable only for such moneys, stocks, 
funds and securities as they shall respectively actually receive, notwithstanding 
their respectively signing any receipt for the sake of conformity, and shall be 
answerable and accountable only for their own acts, receipts, neglects or defaults, 
and not for those of each other, nor for any banker, broker or other person with 
whom any trust-moneys or securities may be deposited, nor for the insufficiency 
or deficiency of any stocks, funds or securities, nor for any other loss, unless the 
same shall happen through their own wilful default respectively; and also that 
it shall be lawful for the trustees or trustee for the time being of the said deed, 
will or other instrument, to reimburse themselves or himself, or pay or discharge 
out of the trust-premises all expenses incurred in or about the execution of the 
trusts or powers of the said deed, will or other instrument." 

38. It shall be lawful for any executors to pay any debts or claims upon 

Exec.tors .nay co.n- evidence that they may think sufficient, and to 

pound, etc. accept any composition, or any security for any debts 

due to the deceased, and to allow any time for pay- 
ment of ^ny such debts as they shall think fit, and also to compromise, compound 
or submit to arbitration all debts, accounts, claims and things whatsoever relating 
to the estate of the deceased, and for any of the purposes aforesaid to enter into 
give and execute such agreements, instruments of composition releases and other 
things as they shall think expedient, without being responsible for any loss to be 
occasioned therebv. 

39. [Trustee, etc., making payment under pozijcr~of -attorney , not liable by 
reason of death of party giving pozver.] Repealed by the Powers-of-Attornev 
Act (Vlf of 1882), 5*. 6. 

40. Where an executor or administrator liable as such to the rents 

covenants or agreements contained in an 3 - lease or 
agreement for a lease granted or assigned, whether 
before or after the passing of this Act, to the testator 
or intestate whose estate is being administered, shall 
have satisfied all such liabilities under the said’ lease 

or agreement for a lease, as may have accrued due and been claimed up to the 
time of the assignment hereinafter mentioned, and shall have set apart a^suffici- 

NOTKW. 

(23 & 24 Viet., c. 145), Ss. 28 and 29. n'his 
Act is now repealed by the Conveyancing 
and Law of Property Act, 1881 (44 & 45 
Viet., c. 41), and the Settled Land -Act, 1882 
(45 & 46 Viet., c. 38), Ss. 35 and 36 are re- 
pealed in places to which the Indian Trusts 
Act, 1882 (II of 1882), extends or is extend- 
ed, see .S. 2 of that Act. 

Sec. 37. — S. 37 is repealed in places to 
which the Indian Trusts Act, 1882 (II of 


.\s to liability of c.xccutor 
or administrator in respect 
of rents, covenants or 
agreements . 


1882). extends or is extended, see S. 2 of 
tliat Act. 

Sees* 37 and 38.^~Cr/*. tlic Ai'i 

1860 (23 & 24 Viet., c. 145), Ss. 30 and 31 ’ 
rhis Act IS now repealed by the Conveyanc- 
ing and Law of Property Act, 1881 (44 & 4s 

^ the Settled Land Act. 1882 

(45 cc 46 Vict., c. 38). 

tile Law of Prooertv Art 
1859 (22 & 23 Vict., c. 35), S 27 ' ' 
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As to liability of execu- 
tor, etc., in respect of 
rents, etc., in conveyance 
on rent-charge. 
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ent fund to answer any future claim that may be made in respect of any fixed 
and ascertained sum covenanted or agreed by the lessee to be laid out on the 
property demised or agreed to be demised, although the period for laying out 
the same may not have arrived, and shall have assigned the lease or agreement 
for a lease to a purchaser thereof, he shall be at liberty to distribute the residuary 
estate of the deceased to and amongst the parties entitled thereto, respectively, 
without appropriating any part, or any further part (as the case may be), of the 
estate of the deceased to meet any future liability under the said lease or agreement 

for a lease. 

The executor or administrator so distributing the residuary estate shall not, 
after having assigned the said lease or agreement for a lease, and having, where 
necessary, set apart such sufficient fund as aforesaid, be personally liable in respect 
of any subsequent claim under the said lease or agreement for a lease. 

Nothing herein contained shall prejudice the right of the lessor or those 
claiming under him to follow the assets of the deceased into the hands of the person 
or persons to or amongst whom the said assets may have been distributed. 

41 In like manner, where an executor or administrator liable as such to 

the rent, covenants or agreements contained in any 
conveyance on chief rent or rent-charge (whether any 
such rent be by limitation of use, grant or reserva- 
tion), or agreement for such conveyance, granted or 
assigned to or made and entered into with the testa^r 
or intestate whose estate is being administered, shall have satisfied all such liabi- 
lities under the said conveyance or agreement for a conveyance, as 
accrued due and been claimed up to the time of the conveyance hereinafter men- 
tioned, and shall have set apart a sufficient fund to answer any future claim that 
may be made in respect of any fixed and ascertained sum covenanted 
by the grantee to be laid out on the property conveyed, or agreed to be 
although the period for laying out the same may not have arrived, and shall have 
conveyed such property, or assigned the said agreement for such conveyance as 
aforesaid to a purchaser thereof, he shall be at liberty to distribute the residua^ 
estate of the deceased to and amongst the parties entitled thereto, respectively 
without appropriating any part or any further part (as the case may be) of such 
Tstateto mee? any future liability under the said conveyance or agreement for 

a conveyance.^^^^^^^ or administrator so distributing the residuary estate sMl 

4 . marie or executcd such conveyance or assignment, and having, 

not, after having °r fund as aforesaid, be personally liable 

the said conveyance or agreement 

for contained shall prejudice the right of grantor or th^e 

iNocniiig follow the assets of the deceased into the hands ot Uie 

^rs”n or"pfr\ons ti or among whom the said assets may have been d>^t"b“ted^ 

42. ^here an executor ^or^administr.^^^^^^^^^^^ ^otThl Coun"in"fhif s^H 

^^o^d ^h^vT bef^ g "en by th\ tV/eS/fn 

after notice given by execu- i^iinistration suit, for creditors and others to • ^ 

tor and administrator. executor or administrator their claims 

^e e^lrltil !^f%rtTr urm^Sl '^e slid notices, or the l ast of the^aidj^. 

the Law P|°; 


NOTES. Property .'S.ct, peft^ Act^ 1859 (22 & 23 Viet., c. 
18 f 9 °( 22 V£^VicL, c.'"3Sl). S. 28. 29 and 30. 
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for sending- in such claims, be at liberty to distribute the assets of the testator or 
intestate, or any part thereof, amongst the parties entitled thereto, having regard 
to the claims of which such executor or administrator has then notice, and shall 
not be liable for the assets or any part thereof so distributed to any person of 
whose claim such executor or administrator shall not have had notice at the time 
of distribution of the said assets, or a part thereof, as the case may be. 

Nothing in the present Act contained shall prejudice the right of any 
creditor or claimant to follow the assets, or any part thereof, into the hands of 
the person or persons who may have received the same respectively. 

43. Any * [trustee], executor or administrator 
shall be at liberty, without the institution of a suit, to 
apply by petition to any Judge of the High Court for 
the opinion, advice or direction of such Judge on any 
question respecting the ^[management or] adminis- 
tration of the * [trust property or] the assets of any 
testator or intestate. 

Such application shall be served upon, or the hearing thereof shall be 
attended by, all persons interested in such application, or such of them as the said 
Judge shall think expedient. 

The ^[trustee], executor or administrator acting upon the opinion, advice 
or direction given by the said Judge shall be deemed, so far as regards his own 
responsibility, to have discharged his duty as such * [trustee], executor or admini- 
strator in the subject-matter of the said application: 

Provided nevertheless, that this Act shall not extend to indemnify any 
’[trustee], executor or administrator, in respect of any act done in accordance 
with such opinion, advice or direction as aforesaid, if such ’[trustee], executor 
or administrator shall have been guilty of any fraud or wilful concealment or 
misrepresentation in obtaining such opinion, advice or direction ; and the costs 
of such application as aforesaid shall be in the discretion of the Judge to whom 
the said application shall be made. 


Trustee. executor, etc., 
may apply by petition to 
Judge of High Court for 
opinion. advice, etc., in 
management, etc., of trust- 
property. 


General Proznsions. 

44. For the purposes of this Act a person shall be deemed to be entitled to 

the possession or to the receipt of the rents and 

ex^cuTe" powers.^' noi'^JTth- of immovable or movable property, although 

?>tatidtng incumbrances. his estate may be charged or incumbered, either by 

himself or by any former owner, or otherwise howso- 
ever to any extent : but the estates or interests of the parties to any such charge 
or incumbrance shall not be affected b^"- the acts of the person entitled to the 
possession or to the receipt of the rents and income as aforesaid, unless they shall 
concur therein. 

45. The provisions contained in this Act shall, except as hereinbefore 

Operation of Act. otherwise provided, extend only to persons entitled or 

acting under a deed, will, codicil, or other instrument 
executed after this Act comes into operation or under a will or codicil confirmed 

necessary in view of the deadlock which had 
arisen, to resort to tlic powers of the Court. 
154 I-C. 364=1934 I... 331. On this section, 
^ ^ '2 R. 638; 12 Bom.L. 

R. 1040. 


LEG. REF. 

1 These words are repealed in places to 
which tiic Indian Trusts Act (II of 1882) ex- 
tends or is extended. Sec S. 2 of that Act. 

NOTES. 

Sec. 43.— The provision for the appoint- 
ment of new trustees contained in the com- 
promise in case the continuing trustees do 
not agree (as required by the will) is clearly 
an addition to the will of the testator and no 
such provision can be validly added, nor can 
the trustees delegate the powers conferred 
on them by the will. It was therefore held 


Sec. 44.-^— (7/, the Law of Property Act 
1859 (22 & 23 Viet., c. 35). S. 31. ^ ‘ 

...Sec. 45.— C/ the Trustee Act, 1860 (23 & 
) ict., c. 145), S. 34. This Act is now re- 
pealed b\- the Conveyancing and Law of 
Property Act. 1881 (44 & 45 Viet., c. 41) 
and the Settled Land Act, 1882 (45 & 45 
V ict. , c. 38) . 
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or revived by a codicil executed after that date, and only to property m British 
India and to cases to which The Trustees' and 

Short title. Mortgagees' Powers Act, 1866. r, * i- 

47 [Application of Act to Straits Settlements.^ Repealed by the Repealing 
Act, 1874 (XVI of 1874). 

THE INDIAN TRUSTS ACT (II OF 1882). 
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^Yrustee to protect title to trust-pro- 
^"" 14 ^ Trustee not to set up title adverse to 

heneficia^ye from trustee. 

16 Conversion of perishable property. 

17 Trustee to be impartial. 

1». Trustee to prevent waste. 

19 Accounts and information. 

IS- to' ‘p“.\'hre"%edeentab,e 

"MoSTyand pledged to Govern- 

"Se"osh"i‘n Goyernmeit Savings 
22. Sale by trustee directed to sell w.thm 

23 Liability for breach of trust. 

24 No set-off allowed to trustee. 

25. Non-Uability for predecessor s de- 

Non-liability for cO“trustee's ^fault. 
Joining in receipt for ^onfomity . 

27. Several liability of trustees 

Contribution as between co-truslees. 

28 Non-liability of trustee with- 

out notice of transfer by beneficiary. 


Sections . . 

29. Liability of trustee where benefici- 
ary's interest is forfeited to Government. 

30. Indemnity of trusses. 

CHAPTER IV. 

Op the Rights and Powers of Trustees. 

31. Right to title-deed. 

32 Right to reimbursement of expenses. 
Right to be recouped for erroneous 

°'^33. ^ to indemnity from gainer by 

breach apply to Court for opinion 

35'""t"o °s'et.TemVn'’ro'f -founts . 
t PreT’trseuIn lotrand either by 
p“o^veT ?o "s’^rund^^'Tp'e'cial condi- 

tions. and re-sell. 

Time allowed for selling trust-pro- 
perty. 

39. Power to convey. 

40 Power to vary investments. 

41 Power to apply property of minors, 
etc for their maintenance, etc. 

42 Power to give receipts. 

43*. Power to compound, etc. 

44 . Power to several trustees of whom 

one disclaims or dies. hv 

45. Suspension of trustee s powers by 

decree- CHAPTER V. 

Of the Disabilities of 

46. Trustee cannot renounce after accepi 

ance . « ^ * 

47 Trustee cannot delegate. 

48 Co-trustees cannot act singly. 

49 ! Control of discretionary ^^^Yervices. 

50. Trustee may not charge for scrvic^ 

51. Trustee may not use trust pr p > 

for his own profit. mav not 

52 Trustee for sale or his agent may 

^ 53. Trustee may not buy beneficiary s in 

terest without permission. 

Trustee for purchase. 

54, Co-trustees may not lend to 

themselves. VI. 

Of the Rights and Liabilities 

OF THE BENEFIOAEV. 

55 Rights to rents and profus. 

56. Rifht to specific 

Right to transfer of posses 
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Sections . 

57. Rigrht to inspect and take copies of 
instrument of trust, accounts, etc. 

58. Riffht to transfer beneficial interest. 

59. Right to sue for execution of trust. 

60. Right to proper trustees. 

61. Right to compel to any act of duty. 

62. Wrongful purchase by trustee. 

6."^. Following trust-property — 

into the hands of third persons ; 

into that into whicli it has been con- 
verted. 

64. Saving of rights of certain trans- 
ferees. 

65. Acquisition by trustee of trust-pro- 
perty wrongfully converted. 

66. Right in case of blended property. 

67. Wrongful employment by partner- 
trustee of trust-property for partnership 
purposes. 

68. Liabi1it>' of beneficiary joining in 
breach of trust. 

69. Rights and liabilities of beneficiary’s 
transferee. 

CHAPTER VII. 

Of Vacating the Office of Trustee. 

70. Office how vacated . 

71. Discharge of trustee. 

72. Petition to be discharged from trust. 

73. Appointment of new trustees on 
death, etc. 

74. Appo^tment by Court. 

Rules for selecting new trustees. 

75. Vesting of trust property in new trus- 
tees . 

Powers of new trustees. 

76. Surirval of trust, 

CHAPTER VIII. 

Of the Extinction of Trusts. 

77. Trust how extingruished. 

78. Revocation of trust. 


Sections. 

79. Revocation not to defeat what trus- 
tees have duly done. 

CHAPTER IX . 

Of Certain Om-ications in the Nature 

OF Trusts. 

80. Where obligation in nature of trust 
is created. 

81. Where it does not appear that trans- 
feror intended to dispose of beneficial in- 
terest. 

82. Transfer to one for consideration 
paid by another. 

83. Trust incapable of execution or exe- 
cuted without exhausting trust property. 

84. Transfer for illegal purpose. 

85. Bequest for illegal purpose. 

Bequest of which revocation is pre- 
vented by coercion. 

86. Transfer pursuant to rescindable con- 
tract. 

87. Debtor becoming creditor’s represen- 
tative. 

88. Advantage gained by fiduciary. 

89. Advantage gained by exercise of un- 
due influence. 

90. Advantage gained by qualified owner. 

91. Property acquired with notice of ex- 
isting contract. 

92. Purchase by person contracting to 
buy property to be held on trust. 

93. Advantage secretly gained by one of 
several compounding creditors. 

94. Constructive trust in cases not ex- 
pressly provided for. 

95. Obligor’s duties, liabilities and disabi- 
lities. 

96. Saving of rights of botia fide purcha- 
sers. 

The Schedule. 


THE INDIAN TRUSTS ACT (II OF 1882)." 


Year. 

A 

No. 

Short title. j 

Amendments. 

1882 

11 

I The Indian Trusts Act, 1882. 

Repealed in part, XII of 1891 ; Amended 
II I of 1908; I of 1916; XXI of 1917 
^XXT of 1920; XxXVH of 1925 
XXTIlofl934, 


[I3th January, 1882. 

Act tc define and amend the lazv relating to prvvate ‘Tru-sts and Trustees. 

Whereas it is expedient to define and amend the 
Preamble. law relating to private trusts and trustees; It is hereby- 

enacted as follows: — 


CHAPTER I. 

Preliminary. 


Short-title. Commence- 
ment. Local extent . 


1. This Act may be called The Indian Trusts 
Act, 1882 ; and it shall come into force on the first dav 
of March, 1882. ^ 


LEG. REF. 

I For Report of the Indian Law Commis- 
sion, see Gazette of India, 1880, Supplement, 


NOTES. 

Sec. 1: Scope. — Many of the provisions 
of the Act reproduce the general law of 
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It extends in the first instance to the territories respectively administered 

by the Provincial Governments of Madras, North- 
Savings. Western Provinces, the Punjab, Oudh, Central Pro- 

vinces, Coorg and Assam; and the Provincial Government may from tune 
to time, by notification^ in the Official Gazette, extend it to any other part of 

_ --- * 

(1937) 1 C. 515=64 C.L.J. 341=1937 C. 
67 The essential difference between a pri- 
vate and a public trust is that in the former 
the beneficiaries are definite and ascertained 
individuals or who within a definite time can 
be definitely ascertained but in the latter the 
beneficial interest must be vested m an un- 
certain and fluctuating body of persons 
either the public at large or some consider- 
able portion of it answering a particular 
description. The fact that an uncertain and 
fluctuating body of persons is a section ot 
the public folk)wing a particular religious 
faith or is only a sect of persons of » certain 
religious persuasion Shias or even 

a sub-sect of Shias, wouW 
difference in the matter and would not make 
the wakf a trust of a private character ^ 
r" W N 59. Where a Hindu acquires land 
with the object of building a temple to per- 
petuate the name of his family and 
fit the public and creates a trust by 
it and endowing properties and 
regular payment of ground rqnt b> me^s 
of a permanent arrangement and ^ 

provision for the appointment of any Hindu 

L Mutwalli in certain fo 

serves to the public the right and ^i^'crty to 

examine the accounts, the 
are «;uch as to indicate that the triist created 
n pubiiNrust. 1938 O.W.N 660. In the 
case of a private trust where there are more 

trustees than one. all must join 
ciition of the trust (as) election of sheb^t. 

^ C. 538=37 C.W.N. 181 = 144 T-C. 894 
1033 c 539. A Court is entitled to re- 
move the trustee of a private religious cha- 
rity from the control of the trust 
on the ground of waste and neglect. There 
is an equitable jurisdiction inherent m the 
Court to deal with trusts and to assure th 
thev are nroperiy manage.d apart 
lat?on" 3^9 ^om^L-R. 86j=1938 Bom 23^ 
Although the Act does not in terms apply ^ 

Bihar, the principles contained therein vU 

apply being rjles of justice equity and good 

Xe"™- to Rangoln a^d'does not ap^y 
the distrTets : bT.t stiU the 
unciated therein can be * 44 On 

coming from the districts 193^.^44^^^ 
this section, sec also 33 B. f the 

74^*7n The'^absence foHmvs''the 

widow can^su^cceed^^s^^e o/s As to 

creation of trust in favour of ; 


LEG. REF. 

p. 104 and for the Statement of Objects and 
Reasons, see Gazette of India, 1880, Pt. V, 
p. 476; for Report of the Select Committee, 
see ibid.. Supplement, 1881, p. 766 and 1882 
Supplement, p. 67. 

1 The Act has. under this section, been ex- 
tended — (-a) to the whole of the Bombay 
Presidency, including the Scheduled Dis- 
tricts — see Bombay Gasetfe, 1891, Pt. I, p. 
743 ; ( 6 ) to the area included within the 
limits of Rangoon Town as from time to 
time defined for the purposes of the Lower 
Burma Courts Act, Burma Gazette. 1904, 
Pt. T. p. 628. 

NOTES. 

trusts as administered in Fquity Cr^rts in 
England, but that does not mean that the 
Trusts Act should be applied by analogy to 
religious or charitable endowments. 39 Bom. 
L.R. 633=1937 B. 374=1. L.R. (1^?) ^om. 
843. The Act does not apply to public trusts 
and consequently no 

ed bv law to create them. * * 0 ,? 

— 1922 M- 83. See also 13 P- 
P 612; 4 Rang. 538=1927 R. 95 (F.B.). 

The ••raddimazaHm’' .** 

partlv public and partly pnvate for 

and charitable purposes and 

will not apply to *t. (3 L. 521, Rel. on ^ 

150 T C 193=1934 O. 118 (2). .The crite 

rfl for deciding whether ^ 

or is not of a private nature whether 

the said trust is or is not for the benefit of 
individuals. Where the itUention of the foun- 
der as shown by the recitals m his will, vas 
that the propertv was to be dedicated for 
the benefit of idols, the trust undoubtedU 
I,f a public nature and not for the 
the individual members of the family. 1935 
\ 139 Trust property divided among mem- 

bers of famih-, by of arbhrato^.^.f 

IJv T dec°a Si endoXent the exeetdant dedi- 
cated certain properties to the f heba oi cer- 
tain family idols and for 

and carrying out certain charitable objects 
'.uch as feeding students, etc . is » priv^e 
and not a public trust. 37 C.W.N. 181 As 
o public and private trusts rce also I L.R. 

n942) 1 Cal. 211 = 1942 Cal. 343 . GU L . 

^38 Tt is the extensiveness of which 

affords some indication of the public nature 
of a trust Appeals for funds and ^tithu- 
.^iasm for the utsaba performed are hardly 

iir'Sfs "S %" ^r=s7,f.^rtS,5.; 
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British India. But nothing herein contained affects the rules of Muhammadan 
law as to vuaqf, or the mutual relations of the members of an undivided family 
as determined by any customary or personal law, or applies to public or private 
religious or charitable endowments, or to trusts to distribute prizes taken in war 
among the captors ; and nothing in the second Chapter of this Act applies to trusts 
created before the said day. 

2. The Statute and Acts mentioned in the Schedule hereto annexed shall, 

to the extent mentioned in the said Schedule, be 
Repeal of enactments. repealed, in the territories to which this Act for the 

time being extends. 

3. A '‘trust” is an obligation annexed to the ownership of property, and 

Interpretation clause— arising out of a confidence reposed in and accepted by 
“trust”; the owner, or declared and accepted by him, for the 

benefit of another, or of another and the owner : 


NOTES 

42 C.W.N. 1131; 134 I.C. 110=32 P.L.R. 
876. If a debtor conveys property in trust 
for the benefit of his creditors, who are not 
parties to the conveyance and to whom the 
fact of Its execution is not communicated, 
the conve>’ance merely operates as a power 
to the trustees to apply the property in satis- 
their claims and inasmuch as the deb- 
tor himself is in fact the only cestui que 
trust, it is revocable by him before the pro- 
perty is so applied, and cannot be enforced 
by the creditors. A trust in favour of credi- 
tors is not however, revocable if the credi- 
tors are parties to. or assent to the convey- 
ance or if the fact of its execution is com- 
municated to them. Where therefore a 
trust is created in favour of some of the 
creditors who siffn the composition deed and 
a notice of the trust is given by the debtor 
before it is executed and by the trustees 
after its execution to the other creditors, 
the latter also would be cestui que trust 
under the deed. 38 P.L.R. 776=1936 Lah. 
10. Where a legal transfer of property has 
been made to trustees for payment of the 
debts of the owner transferor, the .creditors 
being neither parties nor privies thereto do 
not thereby become cestui que trust, and 
the trustees are mere mandatories, see 48 

L.W. 564=1939 Mad. 42=(1938) 2 M.L.J. 
1054; .fee o!so 1939 M.W.N. 105. As to 
enforcement of trust in favour of third 
party (vendee directed to pay creditors of 
vendor), .rcc 134 I.C. 1011=8 O.W.N. 1191. 

Trust .xxd contract — Distinction. — 

There is always a fiduciary' relationship be- 
tween trustee and beneficiary, but none be- 
tween the parties to a contract. The bene- 
ficiary is clothed with title to the property 
— not indeed a legal title because that resides 
in tlic trustee, but an equitable one. He is 
possessed of what is called an equitable 
estate. No trustee can use trust property 
for his own benefit. He is bound to hold 
it for the benefit of the beneficiary and is 
liable ti^ account to him for it. Where be- 
fore the Debt Conciliation Board A and B 
two debtors of C agree that A should pay 
B the debt due by C to ^ in consideration of 
C*s transfer of his property to A the trans- 
C.C M.— 660 


action represents a contract bet>veen the par- 
ties and no question of trust arises. 1941 
N.L.J. 324=1941 Nag. 261. See also 42 
Bom.L.R, 1044. 

Cert.mnty of trust. — Indefiniteness or 
uncertainty in relation to the objects of a 
trust may render the entire trust void. 
W^here the Court is not in a position to ad- 
minister the trust by reason of the vague- 
ness of the objects of the trust, the trust is 
void. But a trust was for national educa- 
tion and for the establishment and mainten- 
ance of a school where national education 
was to be imparted and for a boarding house 
and for giving scholarships for foreig^n 
studies could not be attacked on the ground 
either that it was vague or non-charitable or 
opposed to public policv. T.L.R. (1941) 
All. 377=1941 All. 225. See o/so 1941 
A.L..r. 269. Provision in family ar- 

rangement for setting a/tart property for 
charitable or religious objects — If a pre- 
catory trust — Enforceability. See 1937 

M. W.N. 162. .An endowment for feeding 

the poor on n specified day is for a definite 
charitable object and is valid. 88 I.C, 375 
= 1^-'' • 689. Where the original instru- 

ment of dcflication is indefinite, the trust 
must he construed in the light of long con- 
tinued usage. 1934 P. 443. A trustee act- 
ing under a trust which lie knows or subse- 
quently di-eovers to be void or invalid is 
not hoiinil to surrender possession of the 
trust property before he can he allowed to 
repudiate the trust. 20 N.L.R. 63=1924 

N. 129. If a trust is to be valid and en- 
forceable. It is material to ascertain the 
author of the trust-. Next the intention to 
create a trust, the pvirpose of the trust, the 
trust property and the beneficiaries must be 
indicated and in such a way that the trust 
could be administered bv the Court if the 
occasion arose. 155 I.C. 409=1935 P C 
97=69 M.L.J. 1 (P.C.). 

Sec. 3.— The appointment of a person as 
a trustee does not by itself constitute his 
title until the vesting and the transfer of 
trust property. “Trustee” is a compendious 
word whicli covers a very large number of 
relationships. The manager of properties 
attached to a temple is in the position of a 
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the person who reposes or declares the confidence is called the author 

of the trust** : the person who accepts the confidence 
‘'author of the trust” : is called the “trustee** : the person for whose benefit 

“trustee” : “benehciarj'” : confidence is accepted is called the “beneficiary : 

‘‘trust-property” : ‘T)e- subject-matter of the trust is called “trust-pro- 

perty” or “trust-money” : the “beneHcial interest” 
of trusr . “interest” of the beneficiary is his right against 

the trustee as owner of the trust-property ; and the instrument, if any, by which 
the trust is declared is called the instrument of trust** : 


NOTES. 

trustee, but he is not a “trustee” in the re- 
stricted and technical sense known to the 
law. So also an administrator of the estate 
of an intestate has to manage it, but he is 
not a *^trustee^^ within the definition of this 
section. A trust is not complete until the 
trust property is vested in the trustee for 
the benefit of the cestui que trust. 39 Bom. 
L.R. 633=1937 B. 374=1. L.R. (1937) 
Bom. 843. Office of administrator, how far 
in the nature of trust. -5*^^ 5 I.C. ^3—11 
Bom. L.R. 53; 24 C.W.N. 769=58 LC. 13 
(P.C.). Fiduciary relationship may be esta- 
blished without the use of the word “trust , 
and a person may become a trustee by his 
acts and conduct so as to deprive himself 
of all beneficial ownership of a property and 
declare that he will hold the same in trust 
for another. Merely because the owner re- 
tains a certain interest in the propert>% it 
would not necessarily go against the founda- 
tion of a trust. 164 I.C. 328 — 38 
R. 541i=1936 B. 296. Farm entrusted with 
money to invest by a person— Relationship 
with regard to that person's minor grana- 
sons — Acquiescence by the person m un- 
authorized dealings. — ^‘rm s 
Effect. 42 C.W.N. 918=1937 (P.C.) ^. 
5-cc also I. L.R. (1941) Bom. 42=1941 Bone 
41 Creation of trust — Owner also being 

?ee/p^ovidiSg ^or^ciiaritable objects and for 

private benevolence . ‘io ?e?ations 

=E < ■ Rusi ' fheVe ^ are "mS" 

?/us?eeJ than one. ma^rl^ ca^ot appomj^a 

Srtu on-dfed thVt- property- -"““"''.ne 

share? should be liable for the amount due 

from him to atoth^ W. 51. 

rs“to -•-iV’’il2-19S3'c" ^ "ATerlSn 

trust, see 60 C. 262=1933 L. ^ , 

"B =4"." 

third person to pay L T 679 

S«rb^y"'T;7hr VeTnq^ His^ rights 


favour of latter. 43 C.W.N. ^ 

T. 478=48 L.W. 371=1938 ^ (P. 

C.); 165 I.C. 113=1937 O. 99. Where a 
trustee for the time being is authorized by 
the trust deed to grant reduction and remis- 
sion of rent, such reduction or remis^on 
allowed by the trustee is bmdmg on ti^st 
estate. 1933 C. 393 ; 61 C. 711. Wh®" J 
certain amount is a trust in the hands of the 
trustees to be invested m their business and 
is so invested, it must be taken to have re- 
mained a part of the assets of that busii«ss 
and to have been there at the date of -their 
insolvency, the beneficiaries being 0"***!®^A* 
nil time to a charge upon such assets in the* 

l.ands of the firm. Upon j*’® 

the trustees the assets no doubt pass to tne 

O. A. but they pass subject to 

T C 162=1933 P.C. 148=65 M.L.J. 1 

C ) Where a trust is created and ^ 

amount of holdil 

trustees, he must be deemed to J)c holding 

the amount as a trustee, 

^^n"d ^ pay '"n’ierist f hi 

agreement to pay interest has 
of enerafting a contract upon the trastec 
ship which continues even after the <l«PO- 
sit'^’with the trustee. He does not o^se to 
be a trustee or become an ordinary debtor. 

The beneficiary, » ^StlTd "to" 
behalf the money is deposited is ®*'*‘**^..^ 

priority in respect of the amount over other 
Creditors of the trustee on his insolvency. 42 
Som.L.R. 1044=1941 Bom 4^I.L.R^ 
n941) Bom. 42. See atso 42 CT.W.N. Vie 
— 1937 P.C. 296. A vendor delivered pos- 
session to the vendee making the sendee a 
trustee for ‘the goods sold or 

ceeds’ for unpaid purchase-money, ^d allow 

ed the vendee to obtain fals® 
vendee becoming insolvent, the vend 

ed lien for ;’Te"f me o*e? 

movable assets of debt g<>ods in 

creditors were paid: He/d, that tne g 

trust having been sold became property 
mated with the ^"solvent s general 
that they could be jdent.fi^and 

goods converted could not be claim- 

oarticular investment when the v there- 

ed their value. ,The vendor could not 

fore claim any hen u^n th .2)c=1937 Sind 
of the vendee. 167 I.C. ^^^.^^r^ember in 

37. Money standing to credit ^,„pany is 
Employees- Provi^nt >ii ^ „J?hment 

eTefntSr^f decrei‘"a^nst member. 
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it 


breach of trust** : 


a breach of any duty imposed on a trustee, as 
such, by any law for the time being in force, is called 


a ‘^breach of trust’* : 


registered 


notice. 


and in this Act, unless there be something repugnant in the subject or 

context, ‘'regfistered” means registered under the law 
for the registration of documents for the time being 
in force : a person is said to have “notice” of a fact 
either when he actually knows that fact, or when, but 
for wilful abstention from inquiry or gross negligence, he would have known 
it, or when information of the fact is given to or obtained by his agent, under 
_ j c j - the circumstances mentioned in the Indian Contract 

Act, 1872, section 229; and all expressions used herein 
and defined in the Indian Contract Act, 1872, shall be 
deemed to have the meanings respectively attributed to them by that Act. 

CHAPTER II. 

Of the Creation of Trusts. 


4. A trust may be created for any lawful purpose. The purpose of a 

trust is lawful unless it is (a) forbidden by law, or 
Lawful piirpose. such a nature that, if permitted, it would 

defeat the provisions of any law, or (c) is fraudulent, or (d) involves or implies 
injury to the person or property of another, or (c) the Court regards it as 
immoral or opposed to public policy. . 

Every trust of which the purpose is unlawful is void, and where a trust 
is created for two purposes, of which one is lawful and the other unlawful, and 
the two purposes cannot be separated, the whole trust is void. 

Explanation . — In this section the expression “law” includes, where the 
trust-property is immovable and situate in a foreign country, the law of such 
country. 


NOTES. • . ^ 

T.L.R. 1941 Kar. 401. Money deposited 
with the employer by the employee as secu- 
rity' for the due performance of his duties 
cannot be held to be trust money. Accord- 
ingly on the insolvency of the employer, the 
emplovce is not entitled to the amount depo- 
sited by him in preference to the cl^tns of 
the creditors of the insolvent. 39 P.L R. 
107=1937 Lah. 444. See also 1938 ^^-W• 
N 7- I L R. (1937) 2 Cal. 305= 

1937 C4l. 221; 1938 A.L.J. 8^. Company 
Provident fund founded for beneht of em- 
ployees Is trust fund — Company, is trustee 

Ripht of employees to rank as preferential 

creditors in winding up proceedings. 38 Bom. 
L.R. 541 = 1936 Bom. 296. Deposit as secu- 
rity by selling agents — No trust created and 
they arc not entitled to any preferential pay- 
ment. See 1938 A.L.T. 820. 

Special, -irustee — Kattalai. — It is only in 
a case where there arc other persons in 
management who can be regarded as general 
trustees and there are other funds out of 
which the general upkeep of the trust can 
be carried on that there will be any sense in 
distinguishing any endowment as a special 
trust or kattalai intended for a particular 
purpose. Where in a gift of certain pro- 
perties to a temple the person to whom the 
properties are conveyed is described by the 
donor as a trustee and there are no other 
persons in management as general trustees 


and the object of the gift is connected with 
ordinary worship in the temple, such person 
cannot be regarded as a special trustee and 
whether he is a trustee de facto or de jure, 
having taken the property under such a gift 
deed, he cannot claim to have held the pro- 
perties in any character except that of the 
trustee of the temple. 182 I.C. 761 = 1938 
Mad. 314. -S*ee also (1941) 2 M.L.J. 636. 
Feeding of devotees in temples is a well- 
known charitable purpose, and when there is 
such a trust performable in a temple, the 
general tnistcc of the temple is entitled to 
perform it if the persons who are primarily 
to do it do not do so, and recover the cost 
from the properties charged in their hands. 
1941 M.W.N. 881=54 L.W. 40R=(194l) 2 
M.L.J. 636. Where the rights of execu- 
tants of a deed become extinguished and get 
completely vested in an idol, the idol cannot 
be regarded as a trustee in respect of the 
property in which by the terms of the instru- 
ment complete right has vested in the said 
idol. The property becomes the idol’s pro- 
perty' although the idol holds the property in 

an ideal sense. 62 Cal. 1098=40 C W N 
1320=1936 Cal. 556. vv . in . 

Sec. 4. — In order to create a valid trust 
there are three requisites: (1) the words 
must be such that on the whole they ought 
to be construed as imperative ; (2) the sub- 
ject-matter of the trust must be certain* (3^ 
the objects of the trust or the persocn ht- 
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Illustrations. 

(o) A conveys property to B m trust to apply the profits to the nurture of female 

foundlinsrs to be trained up as prostitutes. The trust is void. ^ Lnsi- 

(&) A bequeaths property to B in trust to employ it in ^rrymg on a smuggling busi 

ness, and out of the profits thereof to support children. The trust ^oid. . . 

Cc) A, while in insolvent circumstances, transfers property to B m ^ our | 

his life, and after his death to B. A is declared an insolvent. The trust for A is invalid 

as against his creditors. 

and the expenses on it are fixed, and that 
object is not dependent upon and is separate 
from the other objects, the trust 
tent will be valid, although the lawfuln^s of 
the other objects is doubtful. 46 C.W.N. 
86*1 Trust deed providing for charitable 
objects and for private benevolence towards 
ccAain relatives — Provision giving profit to 

’vSi.naS™. bi 

attorney to himself of property known to be 

his principal.'s-Vestmg 2S-\is 

Purpose, if specific. 1935 P l. 

T.C. 855 (P.C.). Discharge of ^^^^^er debt 
to wife is not unlawful purpose. IJ 
^92=14 O.C. 356. The mere non-perfor- 
mance does not negative the existence of a 
charitable trust if °*herwise the trust 
t^roved In the absence of a deed ot endow 
ment, however, the Court has to draw an 

inference as to the f cha«t 
onlv from a course of conduct ; the charac 

tcr 'of the en j ovment by the so-plled trustees 

wm be a material factor and the 

allowed out annadanam cannot 

he should ca ^ dedication as to 

fmprUs the' whole property with the 
IJr’^of a charitable trust rendering it inahen- 

Me or unsaleable in if '.^Uh 

Getting the property, however *t with 

fhf fondition attached to it. 1^36 Mad. 138 
-70 M L.T. 407. Vendor of immovable 

property leaving portion of ^pay 

tion in hands of vendee directing 
to vendor’s son on attainmg majority with 
mterc^t— If trust is created »t *s only a loam 

9^719^9 \r\V.N 417 = 1^39 
0939) 1 M.L.T. 820. Dedication absolute 

—Subsequent misapplication 
«;ettlor or his heir does not invalidate Vust. 
9e> (1940) 2 M.L.J. 409. Company pro- 
mising to pay deserving employees lump 
sum on retirement— Company crediting sums 
Allotted in “pass books” of respective em- 

W N. ®n57=^-L.wrl|4|lw|- P. 

half of it, and after paying a portion 


NOTES. 

tended to be benefited must be certain. 45 
L.W. 316=1937 Mad. 368=(1937) 1 M.L. 
J. 10. A beneficiaiy’^ should not be made 
a trustee unless there are clear words 
indicating that he was intended to be 
made a trustee. Before a trust can 
be found there must be an intention 
to create a trustee. "Where the evi- 
dence discloses nothing more than ^ an, 
absolute gift of certain moneys by a disciple 
to his guru, accompanied by an expression 
of a wish as to the mode of employing it, 
namely to carry on the charity which he was 
doing (feeding of Brahmins on the occasion 
of an utsavam) no trust can be held to be 
created. The disappointment of a wish or 
expectation cannot be a reason for raising a 
trust. 46 L.W. 413=1937 M.W.N 7.^= 
1037 Mad. 789. Sec also 21 Pat. 488 (F.B.). 
The general rule is that a trust to be effec- 
tive must be communicated to the cestux que 
trust or that he should at least know about 
it. The question as to whether there has 
been an irrevocable trust or not. must be a 
question of fact in almost every .case. 
Wliere a certain ftind was set apart m the 
books for the purpose of charity and it was 
so continued for over 60 years but there was 
no evidence that the owners of the fund in- 
tended to part with the ownership or con- 
trol of It and its existence was not communi- 
cated to the general trustees of the temple 
and there was no document creating 
except the entry in the account book and this 
fund was treated as an asset m 
Held, that no irrevocable '' re 

created 155 1 C. 772=1935 M. 60. A mere 
unexpressed intention to dedicate certain pro- 
perty to a trust cannot operate a for 

mal dedication. There may ^9. 
without an instrument m 'vritmg, ^Hc 

dedication must be real, tha * » ^ 

must be completely given f 

owner must 'p. 612. See 

al"S"937^Smd 37: Creation of-Conditions 

Xriicit If vahdh' created. (1937) i 

T if) Creation of— Life insurance policy 
niakin'" money payable to persons legally en 
fitted "tbereto-Policy effected for 
ance of family— No trust cheated m favou 
of wife and children. See 71 M.L-J- 
W^ere one of the objects of a trust is lawful 
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Trust of immovable pro- No ti^st in relation to immovable property is 

pej-ty. valid, unless declared by a non-testamentary instru- 

ment in writing signed by the author of the trust or the 
trustee and registered, or by the will of the author of the trust or of the trustee. 
No trust in relation to movable propert 3 '‘ is valid unless declared as afore- 

Trust of movable pro- unless the ownership of the property is trans- 

perty. ferred to the trustee. 

These rules do not apply where they would operate so as to effectuate a 

fraud. 


NOTES. 

to some of the descendants of the deceased 
directed that the balance of the accumulated 
fund should be “paid into a trust fund and, 
invested as a uncleus of Pi’ovident Fund for 
the benefit of the children on lapse of the 
pension.” The fund was held by the Ac- 
countant-General, no trustees being appoint- 
ed. In a suit for administration and distri- 
bution of the fund in question: Held, that 
the fund was not constituted a “trust fund.” 
and that the use of the words “trust” and 
“trust fund” did not have the efTcct of creat- 
ing a trust by declaration or giving it a 
technical jural* character ; and that the Ac- 
countant-General who held the fund was not 
a “trustee” but the agent or cashier of the 
Government under whose orders he acted. 
37 Bom.L.K. 763. 

Sec. 5. — The objects of the trust should 
not be of a nebulous character, but of such 
a nature that a Court can administer it. 78 
I.C. 320=1925 Oudh 202. Trust of mova- 
bles requires no writing or registration. 49 
M.L.J. 468=1925 M. 109. Gift to the Al- 
mighty, whether requires registration. 25 
L.W. 806. For the foundation of a cliarit- 
able endowment by a Hindu in the Punjab, 
no writing is required. What is necessary 
is that the purpose be clearly specified and 
that the property intended for the endow- 
ment should be set apart as dedicated to that 
purpose. It is neces.sary that the donor 
should divest himself of the property. The 
evidence of divestiture maj' be contempo- 
raneous. In such a case the subsequent acts 
and conduct of the donor are irrelevant and 
cannot re-invest him. 65 I. A. 106=1. L.R. 
(1938) Lah. 63=1938 A.L.J. 194=1938 P. 
C. 73=(1938) 1 M.L.J. 359 (P.C.). A 
person who was the absolute owner of im- 
movable property in a written application to 
the Collector stated that he had set apart the 
property as a perpetual gift to a specified 
deity and asked that a certificate should be 
issued showing that the title to the property 
was in the deity. This application was grant- 
ed and a deed was drawn up and executed 
by him as the trustee of the property vested 
in tlie deity, by which he covenanted for him- 
self, his Iieirs, administrators, personal re- 
presentatives and assigns to pay the land tax 
to the Secretary of State for India. Held, 
that the documents clearly sliowed that the 
owner had divested himself of all personal 
interest in the property and obtained from 
the Secretary of Slate recognition that the 
title was in the deity, and there was there- 


fore a completed dedication. The fact that 
it was not known whether the settlor utilized 
the income for the trust purposes did not 
matter as there was a complete divestiture. 
1940 Mad. 920=(1940) 2 M.L.J. 409. Sec- 
tion must be read along with T.P. Act; 
See 35 B. 403=11 I.C. 546, Gift in 
trust to an idol to be in writing registered. 
See 1926 N. 86. Trust of immovable pro- 
perty can be created by an instrument in 
writing and registered, signed by the author 
of the trust or by will 1925 Oudh 202. See 
also 38 B. 576=24 I.C. 730; 28 I.C. 205= 
28 M.L.J. 251. But 12 years’ enjoyment 
by the beneficiarj' will in general confer a 
prescriptive right, 4 A.W.R. 676=1934 A. 
990. \\'herc a deed of gift is executed in 
favour of a person and registered and on 
the same day the donee executes a declara- 
tion of trust specifying the objects of the 
trust and reserving a power of revocation 
with the donor, the declaration of trust is 
admissible in evidence even though not re- 
gistered, because the terms of this section 
are not applicable where they would operate 
so as to effectuate a fraud. 137 I.C. 580= 
34 Bom. L.R. 218=1932 B. 188. Where it 
would be an act of fraud if a person, though 
a trustee in fact is still to escape his just 
liabilities as such merely from the non-exis- 
tence of an instrument in writing, the case 
would be covered by the last paragraph of 
the section provided of course the facts and 
circumstances reallv establish a trust. I.L. 

R. (1938) 1 Cal. 652=1938 Cal. 673. Where 
a settlor asks another to acquire a certain 
property for benefit of the settlor and allots 
a sum of money for the purpose, but re- 
serves to himself the power of revoking the 
trust after the amount is spent, the trust is 
valid and his refusal after the amount is 
spent to further finance the work is a valid 
revocation of the trust; and where, without 
any lack of good faith, the trustee relying 
on the abandonment by the beneficiary ac- 
quires the property for his own benefit no 
trust attaches to it. 5 Pat.L.T. (Supp.) 

1 = 1925 P. 68. Employee's Death Benefit 
Fund vested in trustees for the benefit of 
and payable to children on death is not at- 
tachable for the employees’ debts. See I. 
L.R. (1941) Kar. 401 (Provident fund of 
employees of company standing to the credit 
of a member is not trust money. 33 Bom 
L.R. 720=1931 B. 300. 

Secs. 5 and 6. Under S, 6 read with 

S. 5 in order to create a valid trust in rela- 
tion to immovable property the author of 
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6. Subject to the provisions of section 5, a trust is created when the author 

of the trust indicates with reasonable certainty by 
Creation of trust. words or acts (a) an intention on his part to 

create thereby a trust, (fc) the purpose of the trust (c) the beneficiary, and (rf) 
the trust-property, and (unless the trust is declared by wdl or the author of the 
trust is himself to be the trustee) transfers the trust-property to the trustee. 

(a) A bequeaths certain property to “having the fullest confidence that he will 

dUnn-^e of it for the benefit of C”. This creates a trust so far as regards A and C. 

(&) A bequeaths certain property to B, “hoping he will continue it in 

Thi«; does not create a trust, as the beneficiary is not indicated with reasonable certainly. 
This does not create a trusz j ^ requesting him to distribute it amongst such 

membi/s^f C'"^£amny as S sho^uld^hink most deserving, This does not create a trust, for 

the beneficiaries are not indicated with reasonable certainty. it amonir 

(d) A bequeaths certain property to .B, desiring him to divide ^ 

C's children. This does not create a trust, for the trust-property, is not indicated with 

sufficient certamty.^^^^^ a shop and stock-in-trade to B, on condition that he pays A's debts 
and a legacy to C. This is a condition, not a trust for A s creditors and -C. 

Who may create trusts. 7 . A trust may be created— 

(a^ bv every person competent to contract, and, . . , • • 

(I) tvUh the permission of a principal Civil Court of original jurisdic- 
tion. sub'j ecf'fn^each case’to the law for the time being in force as to the 

circumstances and extent in and to which the author of the trust may dispose 

of the trust-property. 


NOTES. 

the trust should transfer the trust property 
to the trustee. The word ‘transfer has been 
used in a wider sense. It includes not only 
sales, mortgages, leases, gifts, but it also in- 
cludes vesting declarations. 

immovable property, only a ^^^laration is 
necessary to vest the property in the trustee. 
4 I C W N. 1131 = 1938 Cal. 818. Where a 

person sets apart a ^ 

and invests it with a ir^rchant and the mte 
rest paid by the merchant is spent on cha 
rity, ?he merchant is not a trustee respe^ 
of the amount. 1925 Smd 239. Trust 

Sf ™ i'S? .'s::- 

—Joint Hindu fa Evidence neces- 

Oral will. 49 jvi. i-.j- 40 ^— 13 Bom 

9r/.C. 1016; 91 I.C. 

Sccriox.-Trust must be 

created witli reasonable certainty. b.iva. 

-.^-.,‘i^"a^ulho"r •’of muflagc 

with ’reasonable <:<=rtainty by w'ords or^ac^ 
(o') an intention on I"® Part to bene- 

if 

Though it is true that no particular 
If trfnsfer are required, ‘he document mu^ 
aim at effecting a pansier. Where 

?h1rl ware"vty In^d&tSTn u4t'’’the*Tuthor’ 


of the trust had no intention of parting with 
the ownership of property, that no valid tru^ 
is created. 1941 O.W.N. 906=1941 Oudh 
529. Amounts credited m account m f^our 
of relatives by owner of property— Eft ect. 
See 52 L.W. 726. Company — Memoran- 
dum of Association mentioning trust as one 
of the primary objects — Condition that 30 
per cent, of moneys received from certificate- 
holders to be allocated to specific trust— 
Conditions endorsed in certificate— Subscri- 
ber accepting certificate and 
moneys— Trust is validly created. 1937 M. 

368=(1937) 1 M.L.J. 10. . 

I'LLUSTRATrvE Case^. — ^V anabhojana 
mam is not too vague an ^ject of a charit- 
able trust. 88 I.C. 375=1925 M. 6S9. Whe^ 
a trust deed provides that the benefipao 
should get a certain village named fberem or 
any other village having the same amount ol 
profits and being of similar quality, therc^u 

no uncertainty about the 99 

the trust is valid. 165 I.C. 11^1937 O 

A trust to be valid need 6 re- 

praesenti, the word “thereby m S. o re 

fers to “words or acts” and only 
an intention on the part of the autjio^r of 

trust must appear with ju oo A 

by any -words or acts. ^^^7 0 charity, 
person who collects money for ^ c^rig% 

whether or not the person or 

SiT^mP^thy Sest 

the collector of j^'^con^tituted by 

to collect, bemuse the trust is co 

the payment by the member of the pu 
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Subject of trust. 


8. The subject-matter of a trust must be pro- 
perty transferable to the beneficiary. 

It must not be merely beneficial interest under a subsisting trust. 

Who may be beneficiary Every person capable of holding property 

may be a beneficiary. 

A proposed beneficiary may renounce his interest under the trust by dis- 

Disclaimer by beneficiary ^laimer addressed to the trustee, or by setting up, with 

notice of the trust, a claim inconsistent therewith. 

10. Every person capable of holding property may be a trustee; but, where 


Who may be trustee. 

No one bound to accejil 
trust. 

Acceptance of trust, 

acceptance. 


the trust involves the exercise of discretion, he cannot 
execute it unless he is competent to contract. 

No one is bound to accept a trust. 

A trust is accepted by any words or acts of the 
trustee indicating with reasonable certainty such 


Disclaimer of trust. 


Instead of accepting a trust, the intended trustee 
may, within a reasonable period, disclaim it, and such 
disclaimer shall prevent the trust-property from vesting in him. 

A disclaimer by one of two or more co-trustees vests the trust-property 
in the other or others, and makes him or them sole trustee or trustees from the 
date of the creation of the trust. 


lilustratiofis . 

(a) A bequeaths certain property to B and C, his executors, as trustees for D. B and 
C prove A's •will. This is in itself an acceptance of the trust, and B and C hold the property 
in trust for D. 


NOTES. 

the representation by the collector that the 
money is for a specific charitable purpose. 
18 Pat.L.T. 286=1937 P. 358. Where a 
trader collects from his customers a small 
sum proportionate to every sale of goods 
made and the percentage, which is known as 
biti is intended for the charit>- and creditc<l 
ill his accounts to the charity, the charitj’ is 
entitled to an account from the trader of all 
the moneys had to its use from the custo- 
mers. 1937 P. 358. Gift subject to condi- 
tion that donee should maintain certain per- 
son, was held to create an implied trust and 
such a person, though not a party to the deed, 
can enforce the charge. 80 I.C. 49o=1925 
N. 29. Wish expressed by testator in will 
that successors taking his estate shall main- 
tain and preserve religious institutions main- 
tained bv him and spend same amount of 
income from estate as he was spending — If 
creates trust. 21 Pat. 488 (P.B.); sec 
also 46 L.W. 413=1937 Mad. 789. 

Delivery. — To create a valid trust under 
this section, it is not necessary that there 
should be physical delivery of the propern-. 
14 O.C. 356=13 I.C. 882. As to words 
that are necessary to create a trust, sec 24 
M.L.T. 267 ; 51 I.C. 253; 37 Bom.L.R. 
763; 17 B.L.R. 783; 150 I.C. 989=1934 D. 

^%'ecs. 6 and 8. — 12 R. 589=1934 K. 
209 . 

Secs. 7 and 8 . — See 33 B, 509=11 Bom. 
L.R. 85. 

Sec. 8. — All transferable property can be 
saddled with a trust by deed inter z'iz’os or 
by will if objects of trust are lawful. 1925 


Sind 159. _ What S. 8 forbids is a trust of 
a mere right of the beneficiary to proceed 
against the trustee. K by his will directed 
his trustees to appropriate the proceeds of 
certain shares to each of his five children 
(one of whom was named B) to pay the 
income during hts or her life and after the 
decease of such child, to hold the share ap- 
propriated to him or her in trust and equally 
divide the same among the issue of such 
child. G, daughter of B, who died during 
lifetime of B made a will by which she made 
a trust of the property which she would hav'C 
received under K's trust deed. fJeid, that 
the trust was not a trust of a mere bene- 
ficial interest, but a trust of the actual pro- 
perty given by the will of /C to (7 receivable 
by her on the death of her mother and the 
trust was a valid one: ISO I.C. 474i=36 
Bom.L.R. 42=1924 B. 64. 

Sec. 9. — The latter portion of S. 9 is an 
enabling and not a disabling provision. It 
recognizes the possibility of a beneficiary de- 
siring to renounce his interest under the trust 
and suggests two modes by which this can 
be done. It does not mean that in eve-r\^ 
case in which a beneficiary sets up a claim 
which can be regarded as inconsistent with 
the trust, he loses therebv all his right t 
under the Irttst. 14 Lxick. 548=1939 Oudh 
161 . 

Sec. 10. — Minor not competent to be trus- 
tee of public trust. See 27 I.C. 389=18 O. ' 
C. 38, The appointment of himself a,s 
trustee b 3 ' a person, having the right of ap- 
pointment IS not t>er sc illegal. 42 C.W. 

« 201 • 


5280 


The Civil Court Manual (Imperial Acts). 


[S. 11 


"b";s's ■toiTi.n.SdrBr'.t'js'S: 

:::: -i sS&sssss 

This is an acceptance o£ the teust. 

Of the Duties and Liabilities of Trustees. 

1 1 The trustee is bound to f ulhl the purpose of the trust, and to obey toe 
11. me trustee directions of the author of the trust given at the tune 

Trustee to execute trust. i^g creation, except as modified by the consent oi 

all the beneficiaries being competent to contract. 

u.. civn s“ i. 

trust for the payment of debts shall be deemed ( ) V ^instrument 

of the author of the trust ex.stmg and tfof hL deaS, and (&) in 

rhVca:^’ o^f^'^b^rnoneTrfngT^^^^^^^^^^^^ without Interest. 

(a) .4. a trustee, is simply authoHard '‘trse.l certain land hy public auction. He 

cannot sell the land by private ^ y z is authorised to sell the land to B for 

and ™eing co'^piTen^^ to comract. consent that .4 may sell the land 

?’o^Ffir''a less sum.' her^hildren'^1s"d^^ by the author of the trust to lend, 

(c) A, a trustee for B and her children, is aircci.c > . f j^i bond. C becomes 

on B'/ request trust-proper^ ‘°ake"thrioa"n/ ^ may refuse make it. 

insolvent and B requests A ^ as soon as possible, with the 

12. A trustee is bound to aequa.nt h.m^^^^^^^^^ frust-property i to 

Trustee to intorm him- where necessary a transfer of the ™pr^f 

-^elf of state of trust pro- pcj-ty to himself; and (subject to the p 
nertv. instrument of trust) to get m trust-moneys invest 


ed on insufficient or hazardous security^ 


notes. , 

Sec 11. — Wliere the trustees <hscretion 

is restricted to the manner in 
trust is to be executed it is 

hold that the trustees d^ed of 

ments beyond those specified 

Where the trust was for the pa> 

ment of certain specified debts, it would 
Tlt2r]y a breach of trust on their if 

they went out of their way to make P 

si?§r^ou^h 

“Sed"® m"by’ the"?e\mtor lnd"hc‘ conten? of 
^fetcneficgrie’rcanno. be ob.ained by reason 

LTeftai-JJ'X" Paramoun^intention 

rested, and if beneficial to them, o ^ 

act being done by trustee^^ testator dis- 
deed of trust executed by the tesiai 


closed a paramount intention to benefit his 

grand-daughter who had a 
rest in it, the Court may allow the trustee 
to expend a reasonable amount for tl^ e 
pen%s of her consummation ceremony, though 
died made no provision for any inter- 

Sldiale Pg'men^ except by way^o^f mmn 

reTby the^vidSarwhl bad 

rt°t under tbe will, ^ f"°«^4sJs6 

I.c. 108=1933 M. 242=64 M.L.J. 233— o 

^ sir'll, Expl.— The explanation to S. H 
no doubt implies that interest can be^^d 
debts which bear interest, but it . 

inferred from the language used th« 
Incumbent on the trustees m tL 

pay interest on interest bearing d^ts. 
Explanation is subject the terms o^th^ 

deed, of trust and wh^ it dpes n^t 
dlbll^lpecified. 
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Illustrations . 

(<*) The trust-property is a debt outstanding: on personal security. The instrument 
of trust gives the trustee no discretionary power to leave the debt so outstanding. The 
trustee's duty is to recover the debt without unnecessary delay. 

(^) The trust-property is money in the hands of one of two co-trustees. No discre- 
tionary power is given by the instrument of trust. The other co-trustees must not allow the 
former to retain the money for a longer period fhan the circumstances of the case required. 

13. A trustee is bound to maintain and defend all such suits and (subject to 

the provisions of the instrument of trust) to take such 

triSt^propeVty^’^^*^*^^ Other steps as, regard being had to the nature and 

amount or value of the trust-propert 3 '^, may be 
reasonably requisite for the preservation of the trust property and the assertion 
or protection of the title hereto. 

Illustration . 

The trust-property is immovable property which has been given to the author of the 
trust by an unregistered instrument. Subject to the provisions of the Indian Registration 
Act, 1877, the trustee’s duty is to cause the instrument to be registered. 


Trustee not to set up title 
adverse to beneficiary. 


14. The trustee must not for himself or another 
set up or aid any title to the trust-property adverse 
to the interest of the beneficiary. 


15. A trustee is bound to deal with the trust -property as carefully as a man 

Care required fronr ?/.ordinao; prudence would deal with such property 
trustee. it were his own ; and, m the absence of a contract to 

the contrary, a trustee so dealing is not responsible for 
the loss, destruction or deterioration of the trust-property. 

Illustrations . 

(а) living in Calcutta, is a trustee for B. living in Bombay. A remits trust-funds 
to B bj- bills drawn by a person of undoubted credit in favour of the trustee as such and 
j)ayable at Bombay. The bills are dishonoured. A is not bound to make good the loss 

(б) A. a trustee of leasehold properly, directs the tenant to pav the rents on account 
of the trust to a banker. B. then in credit. The rents are accordingly paid to B, and A leaves 
the money with B on\y till wanted. Before the money is drawn out, B becomes insolvent A 
having had no reason to believe tliat B was in insolvent circumstances, is not bound to make 
good the loss. 

(c) A. trustee of two debts for B. r^eases one and compounds the other, in good 

faith, and reasonably believing that it is for Bs interest to do so. A is nr,i bound to make 

good any loss caused thereby to B . 

(d) A. a trustee directed to sell the trust-property by auction, sells the same, but does 

not advertise the sale and otherwise fails m reasonable diligence in inviting compensation 
A is bountl to make good the loss caused thereby to the beneficiary * 

(}-0A a ior B, in execution of his trust, sells the trust-propert>-. but from 

want ot due diligence on his part fails to receive part of the purchase-money. A is bound 
to make good the loss thereby caused to .> i> uuuna 

(/) A, a trustee for B of a policy of insurance, has funds in hand for payment of 

the premiums. A neglects to pay the premiums, and the policy is consequently forfeited 
IS bound to make good the loss io B . n ^ 

(.,7) A bequeaths certain moneys to R and C as trustees, and authorises them to con 
tunic trust-moneys upon the personal security of a certain firm in which A had him^If 


has acceptcil 
<7U^7.^l-trustee 
that capacity 
adverse title 


NOTES. 

Sec. 14. — No person who 
the position of trustee or of 
and has ac<iuircd property in 
ran be permitted to assert an 
on his own behalf until he has obtained a 
proper discharge from the trust witli whicli 
he has clothed himself. I.L.R. (1939) Nag. 
1 — 1938 Nag. 335 (F.B.). 

Sec. 15 . — See 38 M. 71=23 M.L.J. 599. 
A temple is not a money-lending concern, 
and therefore for a trustee of the temple to 
divert its funds out of the usual course of 
business into such channels is not the kind 

C-C 661 


'vliicli can be protected under S. IS 
Ihis IS especially so when the money is 

for 'V^i'ch the Trusts Act requires 

for an investment of current expenditure 

so an omission 

to appl\ the same slandaid of care would 
amount to the kind of neglect contemplated 

Kas 30 94^1938 
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Trustee to be impartial. 


invested them. A dies, and a change takes place in the firm. B and C must not permit 

the moneys to remain upon the personal security of the new firrn. ... r' ^ 

(h) A, a trustee for B, allows the trust to be executed solely by his co^trustee, C. C 
misapplies the trust-propertj'. A is personally answerable for the loss resultmg to B, 

16. Where the trust is created for the benefit of several persons in suc- 
cession, and the trust-property is of a wasting nature 
Conversion of perishable qj. future or reversionary interest, the trustee is 
property. bound, unless an intention to the contrary may be in- 

ferred from the instrument of trust, to convert the property into property of a 
permanent and immediately profitable character. 

Illustrations . 

(а) A bequeaths to B all his property in trust for C during his life and on his death 
for Zl, and on V^s death for B. A's property consists of three- leasehold houses, and there 
is nothing in A's will to show that he intended the houses to be ^joyed in specie. B should 
^i=>ll the houses and invest the proceeds m accordance with section ^U. , „ , . 

(б) A bequeaths to B his three leasehold houses in Calcutta and all the 
therein in trust for C during his life, and on his death for D, and on Z> ^ death for E. Here 
an intention that the houses and furniture should be enjoyed in specie appears clearly, and 

B should not sell them . 

17 Where there are more beneficiaries than one, the trustee is bound to 

be impartial, and must not execute the trust for the 
advantage of one at the expense of another. 

Where, the trustee has a discretionary power, nothing in this section shall 
be deemed to authorize the Court to control th^ exercise reasonably and in good 

faith of such discretion. 

Illustration . 

A a trustee for B, C and D. is empowered to choose between several speci^d rnoj^e^ 
of investing the trust-property. A in good faith chooses 6ne of these modes. The Court 
?viU nit Sfer^ the result of the choice may be to vary the relative nghls of 

Where the trust is created for the benefit of several persons in succes- 
sion and one of them is in possession of the trust -pro- 
Trustee to prevent waste. p^j-ty if he commits, or threatens to commit, any act 

which is destructive or permanently injurious thereto, .the trustee is bound to 

take measures to prevent such Act. ^ f 

IQ A trustee is bound (a) to keep clear and accurate accounts of the trust- 
19. A trustee .s reasonable times, at the 

Accounts and information. t*equest of the beneficiary to furnish him with tuU 

and accurate information as to the amou nt and state of the trust-property. 

and correctly kept from day to day, but was 
mostly written up for the purpose of oeing 
produced in Court. What is more impor- 
tant is the question whether the account, as 
far as it goes, can be shown to be untrue i 
the sense that the actual receipts 
entered or the expenditure entered is ficti- 
tious or excessive. Thus, the faults in tn 
mode of account keeping are to be distin- 
guished from the faults evolving dishonest> 

Sr misconduct. 40 L-W. 122=1934 
=67 M.L.J. 223. In order to be reUev^ 

from personal liability 

trust, the trustee must estabbsh that he acte 
honestly and reasonably. Wliere = 
never considered the question of his drai^ 

ings with the trust funds in the insider 

dut>' as a t^'^stee, nor paused to 
whether it was prudent for him ^ 

to lend on the personal %Hef from 

rowers, be is not entitled to any rc 


NOTES. 

Sec. 19: Phillips, Offg. C.J . — In a suit 

for accounts against trustee, the expenses ot 
litigation conducted by the trustee, ,. 

callv to save himself from a charge ot negli- 
gent which did not benefit the estate can- 
not be allowed, 

far as possible the Court should allow in 

favour of a trustee expenses he ^ad 

incurred in respect, of the ^ven 

they aie incurred m good faith and e\en 

not maintained proper accounts or f^™be 
them to the beneficiaries, it is not suftc t 
to show that the account was not regular > 
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Investment 
money . 


oi 


20. Where the trust-property consists of money and cannot be applied 

immediately or at an early date to the purposes of the 
trust trust, the trustee is bound (subject to any direction 
contained in the instrument of trust) to invest the 
money on the following securities, and on no others : — 

(a) in promissory notes, debentures, stock or other securities '[of any 
Provincial Government or] of the Central Government, or of the United Kingdom 
of Great Britain and Ireland : 


*[ Provided that securities, both the principal whereof and the interest 
whereon shall have been fully and unconditionally guaranteed by any such 
Government, shall be deemed, for the purposes of this clause, to be securities of 
such Government;] 

(^>) in bonds, debentures and annuities '[charged or secured by the 
Imperial Parliament on the revenues of India or of the Federation or of any 
Province] : 


^[Provided that, after the fifteenth day of February, 1916, no money shall 
be invested in any such annuity being a terminable annuity unless a sinking fund 
has been established in connection with such annuity ; but nothing in this proviso 
shall apply to investments made before the date aforesaid;] 

3[(^^) in India three and a half per cent, stock, India three per cent, stock, 
India two and a half per cent, stock or any other capital stock which may at any 
time hereafter be issued by the Secretary of State for India in Council under 
the authority of an Act of Parliament and charged on the revenues of India '(or 
which may be issued by the Secretary of State on behalf of the Governor-General 
in Council under the provisions of Part XIII of the Government of India Act, 
1935)] : 

(c) in stock or debentures of, or shares in. Railway or other Companies 
the interest whereon shall have been guaranteed by the Secretary of State for 
India in Council ^[or by the Central Government] ^[or in debentures of the 
Bombay (•‘Provincial Co-operative Bank, Limited, the interest whereon shall 
have been guaranteed by the Secretary of State of India in Council '(or the 
Provincial Government of Bombay)] ; 


LEG. REF. 

1 Inserted by A.O., 1937. 

2 Inserted by Act XVIII ol 1934. 

3 Added bv Act I of 1916. 

* Inserted 'by Act XXI of 1917 and the 
word “Provincial” was substituted tor 
Central” by Act XXXVII of 1925. 
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NOTES. 

personal liability for the 

the estate by such loam. 1934 A.L.J. lUUl 
= 1934 P.C. 243 (P.C.). A minor may 

elect to sue a fraudulent trustee either for 
damages or for an account. Where the 
trustee is assisted in his fraudulent acts by 
his agents, the ces/ui < 7 «e trusi can call on 
the trustee as well as his agents to render an 
account. 57 M. 1031 = 1934 M. 367=66 M. 

L. I. 451. , ^ ^ 

Sec. 19 (b). — Every member of a caste is 

at all reasonable times and on proper de- 
mand entitled to full and free inspection of 
all account books, papers and vouchers re- 
lating to the management of the trust pro- 
n^^rties in the defendants’ possession. 56 B. 
242=137 I.C. 461=34 Bom.L.R. 343=1932 
B. 122 (F.B.). 


Sec. 20.—Sec‘ 38 M. 71. It is tlie dutj’ 
of a trustee to confine himself to the class 
of investments which are permitted by the 
trust and likewise to avoid all investments 
of that class which are attended with liazard. 
A person making an advance upon his own 
account upon the security of immovable pro- 
perty may no doubt be influenced to do so 
b 3 - the value of the security itself and partly 
by his estimate of the solvency and charac- 
ter of the borrower. These two factors 
may blend in his mind, as it were, in help- 
ing him to arrive at a conclusion. But a 
trustee may not blend these considerations 
together. He must not allow the character 
or solvencj’ of the borrower to weigh with 
him so as to make liis advance, in effect, an 
advance not upon the security offered, but 
upon a consideration of other matters which 
seem to make it safe not to rc]y upon the 
security alone. 1940 Kang.L.R. 273=1940 
Rang. 207. The monej' invested in the pur- 
chase of a house is not an investment autlio- 
rised by S. 20. 38 L.W. 119=144 I.C. 479 
= 1933 . 628=65 471. See olso 

I.L.R. (1940) Nag, 94=1938 Nag. 30. 
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Power to purchase re- 
deemable stock at a pre- 
mium . 


(d) ^[in debentures or other securities for money issued, under the autho- 
rity of any Act of a Leg^islature established in British India, by or on behalf of 
any municipal body, port trust or city improvement trust in any Presidency-town, 
or in Rangoon Town, or by or on behalf of the trustees of the port of Karachi;] 

(e) on a first mortgage of immovable property situate in British India: 
Provided that the property is not a leasehold for a term of years and t^^t Jhe 
value of the property exceeds by one-third, or, if consisting of buildings, exceeds 

by one-half, the mortgage-money ; or 

(f') on any other security expressly authorized by the instrument of trust, 
or by any rule^ which the High Court may from time to time prescribe m this 

behalf : , .... . 

Provided that, where there is a person competent to contract and entitled 

in possession to receive the income of the trust-property for his. 

greater estate, no investment on any security mentioned or referred to m 

clauses (d), (e) and (/) shall be made without his consent in writing. 

^[20-A. (1) A trustee may invest in any of the 

securities mentioned or referred to in section 2U, 
notwithstanding that the same may be redeemable and 
that the price exceeds the redemption value: 

A trustee may retain until redemption any 
or secuHty whieh may have been purchased m accordance with th.s sect.on.J 

21. Nothing in -tion^ 20 ^shaU appdy tojn^^^^^ 

Mortgage of land pledged investment on a ""’Xance^'unTeWe 

to Govennnent under Act already pledged as security . *.u^ 

XXVI ot 1871. Deposit in iifiprovement Act. 1871* or m casj the trust- 

Goveriitncnt Savings Bank. ,^^oiiey does not exceed three thousand rupees, a 

deposit thereof in a within a specified time extends such 

22. Where a trustee burden of proving, as between himself and 

Sale bv u-ustee directed ,Y" beneficiarv, that the latter is not prejudiced by the 
to sell within specified time. ‘ ^^^nsion lies upon the trustee, unless the extensio 

t- • ^ Hv a orincipal Civil Court of original jurisdiction, 

has been authorized b> a princ i 

Illustraiion . 

* » R directing him with all convenient speed and within five 
-I beQueaths property to ^^or^the benefit of C. In the exercise of reasonable 

vears to sell it. and ^PP^. si^ thereby r endered invalid . 

^^efoones trie saic - - 


discretion, B postpones 

1 Trust (Amend- 

1 Substituted b> S. - deben- 

ment) Act for monev issued 

tures or other sccur body under 

by> or on behall of an, of a Legislature 

the authority of any Act of a Leg 
established m British India. 

2 For rules made Pt. III. 

Punjab, see PHcf Court of Lower 


n. 172; ibid., 1905. Pt. IV, p. 515. 
a Added bv Act I of 1916. 

i See now the Land Improvement Loans 

Act, 1883 (XIX of 1883). 

NOTES. „ 

Sec. 20 (e). — For the purpose of 
(<.’) the value of the property does not mca 
what would be obtained at a forced sa 
the propert>-. 1940 Rang.L.R. . 273=iy^t^ 
Rang. 207. 
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tut C, alleging^ that he has been injured by the postponement, institutes a suit against 5 to 
obtain compensation. In such suit the burden of proving that C has not been injured lies on E. 

23. Where the trustee commits a breach of trust, he is liable to make g^ood 
Liability For breach of loss \\hich 

trust. has thereby sustained, unless the beneficiary has by 

fraud induced the trustee to commit the breach, or the 
beneficiary, being competent to contract, has himself, without coercion or undue 
influence having been brought to bear on him, concurred in the breach, or subse- 
quently acquiesced therein, with full knowledge of the facts of the case and of 
his rights as against the trustee. 

A trustee committing a breach of trust is not liable to pay interest except 
in the following cases : — 

(o') where he has actually received interest: 

(h^ where the breach consists in unreasonable delay in paying trust-money 
to the beneficial^'.* 

fc) where the trustee ought to have received interest, but has not done so: 

(cf) where he mav be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, and, 
in cases (b), (c) and (d), to account for simple interest at the rate of six per 
cent, per annum, unless the Court otherwise directs. 

fc) Where ibe breach consists in failure to invest trust-money and to 
accumulate the interest or dividends thereon, he is liable to account for compound 
interest fwith half-yearly rests) at the same rate. 

(f^ Where the breach consists in the employment of trust-property or the 
proceeds thereof in trade or business, he is liable to account, at the option of the 


NOTES. 

Sec. 23. — 40 T.C. 779; 1918 
555: 38 M. 71. In a suit for breach of trust 
the account to he taken must be a common 
account which will give the beneficiaries 
liberty' to s\ircharp:e and falsify, hut not on 
the footing of wilftil default. 40 L.\\ . 12_ 
= 1934 M. 448=67 M.L..T. 222. An ac- 
counting party not rendering areoiints pro- 
perly, but retaininc: trust nic>ncys (such as 
the unpaid purchase-moneys due hy tlic trus- 
tees on tlic several henami purchases') in Ins 
hands must pav interest, even if the debt by 
its nature does not carry interest. 40 * -W- 
122=67 M.L.T. 222: 11 Mys.L.T 480. The 
object of a marriage settlement hy way of 
trust is to protect the hciicficiary against her- 
self* and mcrclv hccause the beneficiary hap- 
pens’ to know that the trust fund or any 
part thereof i- to be inv< stcd in a particular 
manner and consents thereto, the trustees 
are not absolved from liability under S. 23. 
unless she concurred or acquiesced in the 
breach with full knowledge of the facts of 
the case and of her rights as against the 
trustee. The onus of proving this is on the 
Irusices. \\bcn it is estal^lishcd that a breach 
of trust lias been comniittefl. 1935 R. 146 
— 156 I . C. .578. 

Sec. 23 (b).— Miibanmiadan famil\- — 

•\ncestral tratlc — Liabilit\‘ of managing mem- 
ber. .9cc 54 543=1931 ^f . 553=61 M. 

139. In a suit by a bcncficiar>' under 
a deed of wakf against the mutawalli for 
the payment to her of her share of profits, 
the pa\'rncnt of which bad been unreason- 
abl\- dela\ed. the plaintiff is entitled to inte- 


rest on the amount of the claim on **eqiiit- 
able” ground. The mutawalli stands, in the 
pfisition of a quasi-trustre . 1933 A.L.J. 

21 = 1933 -A. 186=55 A. 164=146 T.C. 733. 
Persons who are not the present trustees arc 
not entitled to maintain in that capacity a 
suit on behalf of the trust for possession of 
immovable properties of the trust or for 
mesne profits. WHierc under a will executed 
b\- a Hiiulu a trust is created in respect of 
certain charities, anti the testator appoints 
bis son as trustee for life and after the 
latter’s death his son (f.c., the testator's 
granrlsons) as trustee-*, the grandsons cannot 
during their father’s lifetime maintain a suit 
for possession of trust properties. The fact 
that their father has been guilty of miscon- 
duct and breach of trust and has alienated 
the trust properties or that he has totally 
failc<I to perform the trust and has left 
Hritisli Iiulia wotthl not he sufficient for hold- 
ing that the father facto ceased to be a 

trustee and that the plaintiffs directly be- 
came trustees entitling them to maintain the 
suit. The father’s misconduct or breacli of 
trust might justify his removal from office, 
hut for such relief there must be the ncces- 
'•ary allegations and the pra\ er ; further if 
the trusts are public charitable trusts, a suit 
for removal will have to be in compliance 
ivith S. 92, C.P. Code, or if thev arc religi- 
ous trusts. S. 53 or S. 73 of the Madras 
Hindu Religious Endowments .Act will go- 
vern Mad. 154=(19.TR) 2 M. 

Sec. 23 (f ). — Sec 61 M.I..T. 139. Trust 
propertv employed in trade— Tdability to ac- 
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beneficiary^ either for compound interest 

rate, or for the nett profits made by such employment. 

Illustrations. . . . 

A trustee improperly leaves he if 

lost; he is liable to rnahe ^ood the to sell it and pay the proceeds to C. B neglects 

to sel/thl o(tlfTwhereby the house is deteriorated arrd its tuarket 

price fads. o/unr*easo°gble delay in investme trust-money 

with section 20. or m pavmg it to the Denenciary. 

thereon for the period of the delay. • moncv in any of the securities mentioned 

(d') The duty of the trustee is to "ivest trust-money m any o^ money in his 

in section 20. clause (a), f&) (o'), or ^o be chfrged either with the amount 

hands. He is liable, at .°Pt'°n of sn'»’ Securities as he might have 

m.rchlsed"yvrth money" when the investment should have been made, and the 

’"‘"'"fcrTht’'“nmnt 'of^tm^^s truste m ’« 

such securities or on mortgage of immovable property. Ihe trus 

liable for the principal money and interest . ^ ^ tc> invest trust-money in any of such 

(/) The instrument of \ 5 «st directs trustee disregards the direction, 

securities and to accumulate the ' charged either with the amount of the 

s Krs;,tr',;f p stJn”;su‘u"irr“.' s,. 

of the intermediate dividends. , securities mentioned in section 20. clause 

(o) Trust-pronertv is invested in one ot the securii c purpose not authorized by 

(n). Cr) or (d). The ‘V'fee sells such secimity for ^ beneficiary, either 

!!;%“ hi O..''’icS,'0™';S al.um. ..a an,.,... lh.«a.a .a » ..a.™. 

for a consideration withoiit notice of t*-” ^ue to be settled upon the like trust, or to be 

beneficiary, to purchase other land of «nual value to oe f»c 

sc., simwcd m 

unolber ,snd distinct breach of t^st. ^ another, he is not. 

Non-liability for prede- such, li-ahle for the acts or defaults o is pr 

cessor’s default. decessor. 

stances the guardian is 
for interest actuallv *‘eceived by hirn. 

M W.N. 358=1937 M. ^75=173 l.C. 33 
The trustees of a chanty would J“/jL 

fied in changing the name of the 
without the permission of the Court, B 
the trustees, bv merely changing the 
of a charit>' without such permission ca^ot 
be held to be guilty of such a serious b^^h 

of trust as to justify their removal. 44 Bom. 

^ Secies.— The legal representative of ^ 
a^ent or trustee or co-trustee *s not liable to 
render account of the estate which 
char'^'^e of his predecessor. A suit »®r a 
coun't is accordingly not of 

such a person. But a 17 eo- 

money misappropriated by ^ j,is legal 

trustee or an agent will lie 

representative. Tn such ® suit th ^ 

• against the assets of the deceaseo 


connt--Pa.e. of 

^ Whe^e, ‘a""g«° dTa„ debits 

m^vird-s account "i'* Tam^' 

when received and cr credited practi- 

account treating the su - tninor to his 

pcnse:> and also to > ut.liz- 

H4fea£H£ 

vested in. cirenm- 

the meaning of Cl. (//. 


be 
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Non-liability for co- Subject to the provisions of sections 13 and 

trustee's default. 15, one trustee is not, as such, liable for a breach of 

trust committed b 3 '^ his co-trustee : 

Provided that, in the absence of an express declaration to the contrary 
in the instrument of trust, a trustee is so liable — 

(a) where he has delivered trust-property to his co-trustee without seeing 
to its proper application ; 

(b) where he allows his co-trustee to receive trust-property and fails to 
make due enquiry' as to the co-trustee’s dealings therewith or allows him to retain 
it longer than the circumstances of the case reasonably' require; 

(r) where he becomes aware of a breach of trust committed or intended 
by his co-trustee, and either actively conceals it or does not within a reasonable 
time take proper steps to protect the beneficiary’s interest. 

A co-trustee who joins in signing a receipt for trust -property and proves 

that he has not received the same is not answerable. 
Joining in receipt for con- reason of such signature only, for loss or mis- 

ormity. application of the property by his co-trustee. 

mi4Stratiofi . 

A bequeaths certain property to B and C, and directs tliem to sell it and invest the 
proceeds for the benefit of Z>. B' and C accordingly sell the proper^', and the purchase- 
money is received by B and retained in his hands. C pays no attention to the matter for 
two years, and then calls on B to make the investment. B is unable to do so, becomes 
insolvent, and the purchase-money is lost. C may be compelled to make good the amount. 

27. Where co-trustees jointly commit a breach of trust, or where one of 

, . them by' his neglect enables the other to commit a 

Several liability of co- breach of trust, each is liable to the beneficiary for 

rns ees. whole of the loss occasioned by such breach. 

But as between the trustees themselves, if one be less guilty' than another 

and has had to refund the loss, the former may' com- 
^ContHbution as between latter, Or his legal representative to the extent 

CO- rus ces. assets he has received, to make good such loss ; 

and, if all be equally fruilty. any' one or more of the trustees who has had to refund 
the loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who has been 
guilty’ of fraud to institute a suit to compel contribution. 


notes. 

suit for recovery of a specific sum ot moncy 
does not assume the character of a suit for 
account merelv because in tlie determination of 
the ciuestions in controversy accounts may 
have to he examined. In such a suit the defen- 
dant will be under no obligation to e.Kplain 
anv item that may appear in the account 
papers, and the onus will be entirely upon 
the plaintiff to substantiate each and every 
item in the account papers on which he may 
rely or which hr may challenge. 46 C.W. 
N 865 . 

Sec. 26. — Where a co-trnstce. who was 
the nephew of the author of the trust, took 
a leading part in administering the trust, it 
is only in exceptional cases that a co-trustee 
can be made liable for the breach of trust 
committed by such a co-trustee, 154 I.C. 
366=1934 L. 47. Trustees arC liable not 
onlv to account for the moneys that have 


actually come into their hands but also for 
moneys which might have come into tlieir 
hands if they had acted with due diligence 
and without gross negligence and in all cases 
thc\- would be liable for tlie result of their 
gro>s negligence. But where there are a 
niitnbcr of trustees and there is such <lis- 
iinion among them that, how’cver much a 
trustee or trustees arc honest, diligent and 
willing to discharge their duty, it is practi- 
cally impossible to carry on the management 
properh', the diligent trustee should not under 
such circumstances be made liable as for 
gross negligence or wilful default; and he 
cannot bo made jointly and severally liable 
for the loss occasioned by the gross negli- 
gence of the other trustees. 57 M. 315. 

Sec. 26 (b). — One co-trustec onl\’ realiz- 
ing the assets — Liability of the other co- 
trustees for loss. 28 Bom.l^.R. 14 ^ 1=00 
I.C. 763=1927 B. 75. 
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Non-Jiability of trustee 
paying without notice of 
transfer by beneficiary. 

delivered. 


28 When any beneficiary’s interest becomes vested in another person, and 

the trustee, not having notice of the vesting, or 

delivers trust-property to the person who would have 
been entitled thereto in the absence of such vesting,, 
the trustee is not liable for the property so paid or 

29. When the beneficiary’s interest is forfeited or awarded by legal adju- 
dication ^to the Crown], the trustee is bound to hold 
Liability of trustee where trust-property to the extent of such interest lor 

beneficiary’s interest is for- , benefit of such person in such manner as [the 
feitecl to Government. Provincial Government] may direct in this behalf. 

t^iibiert to the nrovisions of the instrument of trust and of sections 23 
■ ■ ' ^ and 26, trustees shall be respectively charpable only 

Indemnity of trustees. g^j^h moneys, stocks, funds and securities as incy 

respectively actually receive and shall not be answerable one for the othe^o 

them nor for any banker, broker or other person in vtdtose hands any t^s 
property may be placed, nor for the insufficiency or deficiency of an> stoc . 
funds or securities, nor otherwise for involuntary losses. 

CHAPTER IV. 

Of the Rights and Powers of Trustees. 

31. A trustee is entitled to have in his possession the solely 

and all the documents of title (if any) relating soieiy 

Right to title-deed. to the trust property. - . 

^2 Every trustee may reimburse himself, or pay or discharge 

er> u t,-ust-propertv, all expenses properly incurred in or 

Right to reimbursement the execution of the trust, or the realization, 

of expenses. preservation or benefit of the trust-property, or the 

protection or support of the beneficlar 3 ^ he has a first charge upon 

If he pays such expenses out o *jl^^"s£^thereon ; but such charge (unless 

the trust-property for such , .. sanction of a principal Civil Court of 

the expenses have forced only by prohibiting any disposition of the 

original jurisdiction) shall be entorcea oni> J P interest. 

trust property without to recover from the b^e- 

Tf the trust-property ffj*’ “^ted and at whose request, expressed or 


leg. ref. 

1 Substituted for ’to Government* by A.U.. 

Substituted for “the Government’* by A. 
O.. 1937. 

NOTES. ^ 

Sec 32— 38 260; 28 M.L.J. 571 — 

M^*45?>: IH order that n creditor may ob- 
t;nn veliei' of siibrohation to trus^lee -S 
^ndomnitv (11 the plaintiff should sue 

trustee as a trustee; (2) ^epre: 

r P Code all the trustees should he repre 

Lnted (3) the parties beneficially interestec 

^hould'beVepresented ; and \"?|"J.yaimed* 

subrogation to that right 

The right of subrogation can be ‘^^tenmned 
in the suit but not in execution. oU 
= 1933 C 668 Quoere -. Whether a Court en 
folcing the right of mdemmty agamst an> 
trustee will allow actual sale of the tru 


property in execution. 60 C. 801--1933 C- 
^8 Where a debt is incurred by a trustee 
for the benefit of the estate and creditor 
sues such trustee peponally and f 

decree and in execution attaches the ^tu 
propertv and obtains an order for sale of the 
p^Sperty. only the beneficial interest of such 

trustee in the trust-property can be 

the question of indemntt>' and subrogatio 

cannot be gone into in ®oro. 

relief must be sought in Lo- 

ceeding^s. 60 C. 801- — ^ 
ceedings in which a shebait or tnis . 

indemnity against the -arty I* 

estate, the TJuikzir is a necessary par^> 
is contrary to equitable notions that a 

^ ca?r 

Bom . 63 . 
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Where a trustee has by mistake made an over-payment to the beneficiary, 

he mav reimburse the trust-property out of the bene- 
Right to be recouped for ftciary’s interest. If such interest fail, the trustee is 
erroneous over-payment. entitled to recover from the beneficiary personally 

the amount of such over-payment. 

33. A person other than a trustee who has gained an advantage from a 

breach of trust must indemnify the trustee to the 
Right to indemnity from extent of the amount actually received by such person 
gainer by breach of trust. under the breach ; and where he is a beneficiary the 

trustee has a charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be indemnified 
who has, in committing the breach of trust, been guilty of fraud. 

34, Any trustee may, without instituting a suit, apply by petition to a 

principal Civil Court of original jurisdiction for its 
Right to apply to Court opinion, advice or direction on any present questions 
for opinion m management respecting the management or administration of the 
of trust-proper > . trust-property other than questions of detail, difficulty 

or importance, not proper in the opinion of the Court for summary disposal. 

A copy of such petition shall be served upon, and the hearing thereof 
may be attended by, such of the persons interested in the application as the Court 
thinks fit. 

The trustee stating in good faith the facts in such petition and acting upon 
the opinion, advice or direction given by the Court shall be deemed, sb far as 
regards his own responsibility, to have discharged his duty as such trustee in the 
subject-matter of the application. 

The costs of every application under this section shall be in the discretion 
of the Court to which it is made. 

NOTES. order to avoid disputes a number of inte- 

Sec 34 The allegation that a person is rested parties come before the Court so that 

entitled to the office of the trustee of a fund the trustees should obtain direction and gui- 

brin^s the reliefs to that declaration within dance as to what in the circumstances is the 

the purview of S. 92 (1), C.P. Code, and best course for them to pursue, in giving 

the proper remedy is a suit properly insti- that direction and guidance the Courts can- 

tuted under that section and not an appll- not in any way go behind the testator’s wil!, 

cation under S. 34 or 74. Trusts Act. l.'iO nor direct that the trustees should follow any 

I C 193=11 O.W.N. 323=1934 O. 118. hard and fast rule in deciding within their 

Whenever there is a trust to make annual discretion who should he the immediate ob- 

pavments out of the income of property and jec.ts and beneficiaries from time to time of 

the income is larger than is required for the the wakf created, but what the Court will 

purpose, the Coui-t will saiietion the setting clo is to give general directions to ensure, so 

aside and retention of so much of the corpus far as possible, that the trust fund is ad- 

of the property as will be sufficient by its in- ministered properly. 1939 Rang. 347. Pro- 

come to meet the annual payments in every ceedings in an application under S. 34 are 

contingency that is reasombly possible, and intcn<le<l to be summary and the Court would 

will permit the distribution of the rest of the not be exercising a proper discretion if it 

corpus among the persons wlio, subject to the disposed of matters of such vital importance 

payment of the aiuiual sums, are absolutely as involving the conversion of the entire trust 

entitled to it. But this, <»f course, can only property, espcciall>' when there is no ques- 

bc tlone. when the total amount of the sums tioii of 4*inergenc*y. 177 T.O. 907=1038 Sind 

payable out of the income is known, or the 182. Where subscriptions were paid to a com- 

inaxjinmn anuuint that c*fm over In* so pay- uiitteo for the purpose of eoriying out a 

able can be ascertained with some degree of specific clxaritahlc scheme, it is not within 

certainty. T>.\V. .334 = 1942 P.CT. 28. the power of the committee as trustees to 

Charity — Right of representation — AppHca- abandon that scheme on the groun<l that it 

tion by trustees to Court for directions — has become impracticable, nor can they with- 

Beneficiaries — Right to notice of and audi- out neourse to the Court make a cf/pre.t ap- 

cnee. 38 Bom.I...R. 1283=1937 Bom. 63. plication of the funds in their hands on the 

S^e aho 63 Cal. 454. Application under ground that there Is a general charitable in- 

34 — Or*!er dismissing — No appejil lies. Sec lent, even if that view is correct. Before 

II O.W.N. 1533=1935 O. 72; 163 I.C. 204 it can be determined that a charitable scheme 

e=1936 O. 337=1936 O.W.N. 1134. If in has become impracticable, there should be an 

C.C. M.— 662 
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35. When the duties of a trustee, as such, are completed, he is entitled to 

have the accounts of his administration of the trust- 
Right to settlement of property examined and settled; and, where nothings 
accounts. jg beneficiary under the trust, to an 

acknowledgment in writing to that effect. 


NOTES. 

enquiry by Court with proper parties repre- 
senting both the interests of the charity and 
the subscribers. Impracticable means im- 
practicable from a reasonable point of view. 

It includes not only the question of present 
lack of subscriptions and the virtual impossi- 
bility of getting sufficient subscriptions in the 
future to carry out the original charitable 
object as defined, but also any other reason 
which may contribute to make the scheme 
impracticable. 46 L.W. 22S=41 C.^V.N. 
1072=1937 P.C. 240 (P.C.). 

Secs. 34 and 35.— 33 B. 429 ; 33 M. 
79=19 M.L.J. 737; 27 C.L.J. 605. 

Secs. 34 and 36. — A majority of the trus- 
tees have no right to elect one of them as 
the managing trustee so as to oust the mino- 
rity trustees from taking part in the manage- 
ment of the trust. Each trustee is entitled 
to take part in the management of the trust 
estate. If he voluntarily agrees to an ar- 
rangement by which each of the co-trustees 
is to manage either by turns or for a 
cular period, it may be that he bound by 
the result of his act. 55 L.W. 98=(1942) 

1 M.L.T. 272. , . . 

Secs.’ 35 and 36. — An executor, adrninis- 

trator or trustee, who desires to avoid ha 
bility for a debt released by him. must show 
that he has acted honestly and reasonably. 
61 C. 711; 1933 C. 393. The trustees can- 
not be expected to devote more care ®^d at- 
tention to the business of the trust than an 
ordinary man would use in dealing with his 
own affairs. Where therefore the trustees 
recover large sums of money from the deD- 
tors of the trust, but allow some items aggre- 
gating to Rs. 770 to become barred by time 
the trustees cannot be made personally "^ble 
for this sum. 1934 L. 47. Apart from autho- 
rity conferred by the deed of endowment 
scheme or sanction of Court, ^be trusses 
have, under certain circumstances, the P^wei 
to sell property in their possession for pro- 
Wdent administration” of a 
rity, but the purchaser takes the 
subject to the obligation of showing that the 
sale was beneficial to the charity 
ed bv the circumstances. 150 l.U. joy— 
C.L.J. 513=1934 C. 372. Where ^he mana- 
ger of a temple borrows money for the ex- 
penses of some festival in the ^®*^P oer- 
promissory note which contains ^ I 
sonal covenant to pay without an> ; 
that the creditor should look to ^ ^ 

properties for repayment of his 

568. Trustee — ^Loan by— Scheme prohibiting 


lending and borrowing — Person managing 
trust as agent of trustee advancing moneys 
for necessaries of trust — Promissory note by 
trustee — Enforceability against trust. 

194 I.C. 105=(1940) 1 M.L.J. 547=1940 
Mad. 719=51 L.W. 708. Where the com- 
mittee of management of a school leaves cer- 
tain moneys in charge of its secretary for 
the purpose of carrying out certain altera- 
tions and additions to the school buildmgs, 
the secretary is entitled and empowered to 
apply them, as in his discretion is proper, for 
any of the purposes named by him and ac- 
cepted by the committee. As to the result- 
ing balances, it is his duty to keep the rnon^s 
standing to the credit of one or other of the 
accounts authorised and sanctioned by the 
committee, until they are required for any 
of the purposes aforesaid. Wiffi 
to these balances, he is under no further ODli- 
<Tation, unless and until their api>hcation is 
otherwise directed by the committee. Ac- 
cordingly. if. and to the extent 
withdraws these moneys and applies them to 
his own purposes, he is pilty. as ^"5 

moment of withdrawal of a cr^mal bre^^ 

of trust. 61 I. A. 350=1934 P.C. 238=68 
M L.T. 1 (P.C.). Where subscriptions 

were 'paid to a committee for the 
fulfilling a specific and well-defined cparit- 
able purpose and with no general charitable 
intent, and the charitable object has become 

impracticable, the subscribers have a cl^r 

riffht to the return of their subscriptions pro 
rata subject onlv to the rights of the trustees. 
The’ members of the committee are trustees, 
in either event; in the event of impracticabi- 
lity being shown, they arc trustees for ^he 
subscribers; if, on the other, hand, impracti- 
^abfmv is not shown, they still have to carry 
out the trust. In either evei^, they are 

titled to their Proper costs charge and « 
penses as trustees. 46 L.W. 225=41 

N. 1072=1937 P.C. 2^ (P.C.). 

within the power of the committee as , 

tees to abandon that scheme on the 

that it has become i*"P*‘acticable, nor can 

thev without recourse to the ?ourt make a 

cvpres application of the funds m 

See 41 C. W.N. 1072=1937 P.C. 240 (P.C^^. 

\ trustee is bound to account to his 

gue trust, and if a suit for account is 

by the cestui gue tritst against the truste^ 

the latter can ask for a decree to be passed 

in his favour in that very suit /e is m 

surplusage. But the position of 
legal representative of the trustee is diffcren . 
H^is Snder no liability to a«°unt to the 
cestui gue trust because of want of pr 
and a suit to have an account a^ins^t 

is in essence a suit for f suit, 

fund* Such being the character of 
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36, In addition to the powers expressly conferred by this Act and by the 
. , . , instrument of trust, and subject to the restrictions, if 

General authority of trus- any, contained in such instrument, and to the provi- 
sions of section 17, a trustee may do all acts which are 
reasonable and proper for the realization, protection or benefit of the trust pro- 
perty, and for the protection or support of a beneficiary who is not competent 
to contract. 


tee. 




]• 


Except with the permission of a principal Civil Court of original Juris- 
diction, no trustee shall lease trust-property for a term exceeding twenty-one 
years from the date of executing the lease, nor without reserving the best yearly 
rent that can be reasonably obtained. 

37. Where the trustee is empowered to sell any trust-property, he may 
„ ^ . j sell the same subject to prior charges or not, and either 

either by public auction or 

. ■ * 4 - 1 , 4 -4 1 1 

private contract. tract, and either at one lime or at several times, unless 

the instrument of trust otherwise directs. 


LEG. REF. 

^.Repealed bj' Act XII of 1891. The 
repealed paragraph ran as follows : — “Every 
trustee in the actual possession or receipt of 
the rents and profits of land, as defined in 
the Land Improvement Act, 1871, shall, for 
the purposes of that Act, be deemed to be a 
landlord in possession.*' 

NOTES. 

he is not entitled to get a decree in the suit, 
if on taking accounts the balance turns in his 
favour. I.L.R. (1940) 1 Cal. 372=44 C. 
W.N. 304=1940 Cal. 337. If a deceased 
trustee had been guilty of negligent acts or 
omissions or wilful defaults, the loss occa- 
sioned must be made good from his assets in 
the hands of his legal representative. The 
cause of action survives, as the loss would be 
the result not of a mere tort committed by 
the late trustee but of the breach of a fidu- 
ciary relation, on a failure to perform a duty. 
I.L.R. (1940) 1 Cal. 372=44 C.W.N. 304 
= 1940 Cal. 337. 

Costs — Pfj^sonal liability of trustee. — 
When a trustee incurs a liability as to costs, 
it is a personal liability, unless he obtains an 
order from the Court that the costs are to 
come out of the estate. Where a trustee has 
recovered costs and is afterwards ordered to 
refund the same in restitution, he is person- 
ally liable, and the same can be recovered in 
restitution, by his arrest and attachment of 
his property. 40 T-.W. 805=67 M.L.J. 

787. .9ee also 151 I.C. 952=1934 A.L.T. 
225=1934 A. 793. It is not customary to 
make a trustee personally liable unless he has 
done something that is not merely technicallj' 
wrong but unreasonable or unrighteous. But 
where a trustee utterly fails to carry out the 
direction in a trust an<l takes up an obstruct- 
ing attitude during the course of litigation, 
the Court will be justified in awartling costs 
against the trustee. 165 I.C. 63=1936 Mad. 
495. Arrangements between trustees to 
carrv out duties of a trust, if they are 
conducive to the interests of smooth adminis- 


tration of the affairs of the trust, are really 
in the nature of schemes framed for the 
management of the trust and will be binding 
upon the parties thereto and their represen- 
tatives till modified either by common con- 
sent or in some manner known to law. 
1936 Mad. 14=70 M.L.J. 262. Ar- 
rangements among trustees for management 
of trust are not in any sense alienation of 
the office or delegation of the duties of the 
office, because ex hyfiothesi the arrangement 
is made between persons who are jointly en- 
titled to act as trustees. 1936 Mad. 14=70 
^^.L.J. 262. Courts have a discretion in 
drawing presumptions as to the propriety of 
transactions which took place many j*cars 
ago, even when that transaction is a perma- 
nent lease by a trustee of waste lands be- 
longing to the trust. The presumption has 
to be applied not with reference to the num- 
ber of years which have elapsed before the 
action is brought but with reference to the 
death of persons who could have given useful 
information as to the circumstances under 
which the transaction took place. In a case 
where there is nobody who could give such 
evidence, the Courts may presume that a 
transaction was in all probability entered 
into for a justifiable cause, especially when 
that appears to be in the interests of the 
trust. Further it is not an absolute rule of 
law that a permanent lease of waste lands be- 
longing to a trust can in no circumstances be 
granted. 1937 ^^.W.N. 1188. Trustee ex- 
ceeding budget allotment in respect of festi- 
val — If guilty of breach of trust or negli- 
gence — Liability to make good excess expen- 
diture. See (1937) 2 M.L.J. 660. When 
none of the trusts, created by the testator is 
in existence, the trustees become merely bare 
trustees and have no right of suit with re- 
gard to the trust jiropcMfy. IflO I.C. 405r= 

194^l Cal. 228. A dr facto trustee is 
really no other than a trustee de son 
tort. He has no right to maintain suit 
on behalf of the trust even if the suit 
is taken to have been instituted for the 
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Power, to vary 
nients . 


38. The ti'iistee making any such sale may insert such reasonable stip^a- 

tions either as to title, or evidence of title, or other- 
Power to sell under ^ conditions of sale or contract for sale, as 

.special conditions. Power thinks fit; and may also buy in the property or any 

to buy m and re-sell. thereof at any sale by auction, and rescind or 

vary any contract for sale, and re-sell the property so bought in, or as to which 
the contract is so rescinded, withotit being responsible to the beneficiary for any 
loss occasioned thereby. 

Wliere a trustee is directed to sell trust-property or to invest trust-money 

in the purchase of property, he may 
Tune allowed for selling discretion as to the time of effecting the 

Ti VISl*i)i vj" ■ — 

sale or purchase. 

IlUistrat ions. 

(a) A bequeaths property to JB, directing him to sell it with all convenient speed and 
pay the proceeds to C. This does not render an inmiediate sale imperative. 

Cb) A bequeaths property to B directing him to sell such time and in 

as he shall think fit and invest the proceeds for the benefit of C. This does not » 

as between him and C, to postpone the sale to an indefinite period. v n v, 

39. For the purpose of completing any such sale the shall ha^ 

power to convey or otherwise dispose of the pioperty 
Power to convey. manner as may be necessary. 

40. A trustee may, at his discretion, call in any trust-property 

any securitv and invest the same on any ot the 

invest- ^peurities mentioned or referred to in section 20, 
and from time to time van^ any such investment for 

others of the same nature: ^ ^ ^ 

Provided that, ^vhere there is a person competent to ‘■“^tract and |nti«ed 

rower to apply property (jf anv) of such minor, or otherwise apply for or to- 
of^minors, etcl for their his maintenance or education or advancement 

ina5nt<*nance, etc. lj.p^ qj, reasonable ex]>enses of his religitms wor- 

nUrma^ely bLomr^ditl^d “o"hl",m s^^^^'c^umTations have 

ro'rrn:rpS^rr.''C^ 

income arising in the then current year. ^ 

action— Liability of trustee and agent of ^ 

trustee— Limitation. 38 Bom.L.R. ^ 

- 19ar> Bom. 412. 

Sec 412. — Trustees are not authorise 
to give possession of property 

Id SI Sust ^or sale b^ore re«jvmg^c 

purchase-money. 40 L.W. 12^— 

^ecs. 40 and 41.— 21 Bom.L.R- 41; 
49 I.C. 277, 


benefit of the trust. 1938 ^frhrto sul 

2 M.L.T. 663. Worshippers— Right to stie 
on behalf of mosque— Nature of ^relicts 

claimable or award^le , pourt 1937 
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Where tlie income of tlie trust-property is iusufticieiit for the minor’s 
maintenance or education or advancement in life, or the reasonable expenses of 
his religious worship, marriage or funeral, the tru;s»tee may, with the permission 
of a principal Civil Court of original jurisdiction, but not otherwise, apply the 
whole or any part of such property for or towards such maintenance, education, 
advancement or expenses. 

Nothing in this section shall be deemed to affect the provisions of any 
local law for the time being in force relating to the persons and property of 
minors. 


42- Any trustees or trustee may give a receipt in writing for any money, 
Power to give receipts. securities or other movable property payable, trans- 

terable or deliverable to tliein or hy reason, or in 
the exercise, of any trust or power ; and, in the absence of fraud, such receipt 
shall discharge the person paying, transferring or delivering the same tliere^ 
from, and from seeing to the application thereof, or being accountable for anj' 
loss or misapplication thereof. 


Po^s-cr to compound, etc. trustees acting together may, 

it and as they think fit, — 

(a) accept any composition or any security for any debt or for any pro- 
perty claimed ; 

(h) allow any time for payment of any debt; 

(c) compromise, compound, abandon, submit to arbitration or otherwise 
..settle any debt, account, claim or thing ^vhatever relating to the trust; and 

(d) for any of those purposes, entei* into, give, execute and do sucli 
agreements, instruments of composition or arrangement, releases and other 
things as to them seem expedient, without being responsible for any loss occa- 
sioned by any act or thing so done by them in good faith. 

The powers conferred by this section on two or more tru*stees acting 
together may be exercised by a sole acting trustee when by the instrument of 
trust, if any, a sole trustee is autiiorized to execute the trusts and powei*s tliercoj. 

This section applies only if and as far as a contrary intention is not 
expressed in tlie instrument of trust, if any. and sliall have effect subiect to tlie 
terms of that instrument and to the pi'cn isions therein contained. 


This section applies only to trust', created after this Act 

force. 


comes into 


44. Wlien an autJiority to deal with the trust-property is given to several 

D * 1 ti‘i*stees and one of them disclaims or dies, the autho- 

of whom one disclaims or oxoieised by the cfoiitiiiumo trustees, un- 

dies. terin.s of the instrument of tru.st it is 

apparent that the authority is to he <>xerci.sed by a 
numbei* in excess of the number of the I'emaining trustees. 

45. Where a decree has been nunle in a suit for the exeentioii of a trust 

Suspension of truotce's tlie tll.st.-,- must not expicise pnv of his powefs ex- 
powers bv decree. '•‘‘I’t 1" e<mf,„-mity witli sneli .lecree, or with tile silnc- 

lioii of the ( .im t hy which tlie ilecree lias lieeii made, 
or, where an appeal against the decree is pending, of the Appellate Court. 


NOTES. 

Secs. 42 . — See 29 M.L. F. 291, a< to when 
payment to one of several joint trustees is 
good payment. 

Sec. 44. — Private trust — Surviving trus- 
— All need not join in proceedings under 
the deed unless expressly directed to the con- 
trary. 1926 N. 86. Where two persons 


were appointed trustees and the deed further 
prt.vided that the trustees shall conduct all 
proceedings jointly and that if any difference 
arose between them they should settle it in 
a particular manner. On the death of one 
of the trustees, the surviving trustee has the 

!w': N administer the estate. 
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CHAPTER V. 

Op the Disabilities op Trustees. 

46 A trustee who has accepted the trust cannot afterwards renounce 

, except (a) with the permission of a principal Cit^ 

Trustee cannot renounce qJ original jurisdiction, or, (6) i£ the benefi- 

after acceptance. ciary is competent to contract, with his consent, or 

Ccl bv virtue of a special power in the instrument of trust. 

'47 A trustee cannot delegate his office or any of his duties either to a co- 

47. A trustee cannot ^ stranger, unless (a) the instrument of 

Trustee cauuot delegate. trust so provides, or (6) the delegation ^ ^ 

within the meaning of this section. 

Illustratiotis. * j 

or tte L°a"Ve”?ath th^ tiuat 

property to^P and the ^ 

oo-tiaatees eaaaot act .ostloinTlX^^e^cu^^^^^^ 

instrument of trust oth erwise provides. 

U necessary not only as regards the 

but also as regards the 

property to be purchased.^ ^f„rchased 

apridinir which property is to be purenaseo 

cannot lie delegated to a committee b“t inust 

be decided 336 

T W 770=1934 M. 411 = 6 / M.L.J. 0 ^ 0 . 

4 ^There is no rule of law which 
renuires all the trustees of an instituUon 

actually to sign a P™7'f "'"y. 5 t'’‘*Yt 

which money is borrowed for the tru^. it 

wSuld be enough if those trustees who do 

not sign have authorised the transaction. 

1942 M 92=54 L.W. 472=(194i:) 2 MX. 

T 587.’ olso 1926 M. 1199. The office 

of trustee, irrespective of the ° 

trustees, is a joint one and 
as it were, one trustee and must 
execute the duties of their office jointl>. 

"it “n" regard to trust Ptoperfes wouW ^ 
maintainable by one or some of the t^rusie^ 
only, if the remaining trustees are nM b 
fore the Court either as piamtiffs or 
todants. 48 L-W- ^9=1938 Mad. 9^ 
/ 1 Q 38 ^ 2 M.L.J. 663. Sec also 46 L.w. 
N^^865: 1924 N. 335. Co-trustee not co^ 
suiting others— Exclusive ^^"^gement ft 
fide— 1^0 corrupt motive— He should ^ ^ 

removed, but opportunity should ^ off ^ 

to correct himself. 103 I.C. /l trustee 

323 . A suit by a eSurustee 

for accounts is maintainable, if t W-N. 


singly. 

NOTES. 

Sec. 46. — Renunciation of trust when p - 
missible. 28 Bom.L.R. 1481=99 I.C. 763 

~S^ec ^7 —Some of the fundamental duties 

o£®a tru^’tee a?e to get in the Prop_erJy 

and to manage the trust as a p nowers 

of business. He must exerc se h.s pmver^ 

^di^^rcS be^" mlt"eie"r^ise it^m a 

•"re"Xr “of ^h^e tr^t ^nd the^r^tee I A.R. 

The fppoirnmenrof a managing 

exercise of discretion on the part 

frustee'and. therefore he .s e^tled m de^|^ 

gate the power to register to an a^em. 

Investment in house puopekty.— Wiere 

passed unanimousl>, -5 ultra vires. 

vest in constructing a budding is 

Where the rules ^nthorise the d^irecto^s 

purchase house propert> . such unani- 

Uimity of opimon among them, such unai 
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49. Where a discretionary po'wer conferred on 
Control of discretionary a trustee is not exercised reasonably and in good 

faith, such powei* may be controlled by a principal 
Civil Court of oHginal jurisdiction. 

50. In the absence of express directions to the contrary coiitaiued in the 

instrument of trust or of a contract to the contrary 
f ^ arge entered into with the beneficiary or the Court at the 

time of accepting: the trust, a trustee has no right to 
remuneration for his trouble, skill and loss of time in executing the trust. 

Nothing in this section applies to any Official Trustee, Administrator- 
General, Public Curator or person holding a certificate of administration. 

Trustee may not nse trust- trustee may not use or deal with the 

property for his own profit, trust-property for his own profit or for any other 

purpose unconnected with the tinst. 

52. No trustee whose duty it is to sell trust-property, and no agent em- 

ployed by such trustee for the purpose of the sale, 
iTrusteo for sale or his may, directly or indirectly, buy the same or any 
agent may not buy. interest therein, on his own account or as agent for a 

third person. 

53. No trustee, and no ijerson who has recently ceased to be a trustee, 


NOTES. 

L.J, 453=45 C.W.N.* 709=1941 Cal. 562. 
S. 48 only controls the conduct of the 
trustees so long as they are both alive and 
not what should ensue upon the death of 
either. The surviving trustee can adminis- 
ter the trust, even though the trust deed 
contains provisions regarding joint manage- 
ment during their lives. 1932 M.W.N. 297. 
The right of a trustee or hukdar of a chat- 
ram to conduct the charity or manage the 
endowed property cannot be transferre<l 
for consideration, as it is against pub- 
lic policy although the alienee may be 
co-trustees or a member of the same 
family as the transferor. ^-^8 L.W. 829= 
1938 Mad. 982=(1938) 2 M.L.J. 663. 

Melkanom — Temple property by one of 
several trustees with consultation with others 
— Validity — Powers of H.R.E. Board to 
authorise alienation. Sec 46 T.W. 326 — 
1937 Mad. 842=(1937) 2 M.L.J. 358. 

Secs. 49 and 61. — .A District Judge has 
no power to interfere with the discre- 
tion of a trustee in the matter of the in- 
vestment of trust funds on a petition under 
S. 49 or S- 61 of the Act. It can be done 
only in a properly instituted suit. 106 I.C. 
672=1928 L. 237 (2) . 

Sec. 50. — The prohibition to receive re- 
muneration for liis work also applies to a 
solicitor-trustee not only personally, but also 
to his firm who act as his solicitors. But 
this is so only when the solicitor-tru'^tee is 
acting for himself. A solicitor-trustee is 
not, however, bound to act professionally 
also for his co-truslces. The circumstance 
that a solicitor is a trustee will not prevent 
him from receiving his usual costs, where 
he acts as solicitor in a suit for anj- of his 
beneficiaries, or where he acts for himself 
and his co-trustees jointly, provided the costs 


are not increased by his being one of the 
parties for which such joint appearance is 
made. This rule of English law is not in- 
consistent with any law or practice of the 
Courts in India. S. 50 is applicable only to 
express private trusts. Where a solicitor- 
trustee is a defendant as trustee and is held 
entitled to his costs, the Court directs them 
to be taxed as between attorney and client. 
39 Botn.L.R. 633=1937 B. 374. 

Sec. 51. — 1931 M. 251=60 M.L.T. 
3 o 3. Where a trustee incurred debts, the 
creditor cannot recover against the trust pro- 
perty unless the trustee incurring the debts, 
if he had paid the debt, could have claimed 
indemnity out of the trust propertv. 15 Pat 

88=17 Pat.L.T. 393=1936 Pat. 390. In a 
suit on a contract by the manager of a 
Dharamsala in respect of the supply of an 
article to the Dharamsala, the decree could 
be passed against the manager personally. An 
addition in the decree that the manager would 
be entitled to reimburse himself from the 
trust property is both unnecessary and im- 
proper. 1941 A.L.W. 1027=1942 A 73= 
1941 O. A. (Sup.) 885 (1). Trustee— Loan 
Dy— rSeheme prohibiting lending and bor- 
rowing — Person managing trust as agent 
ot trustee advancing moneys for necessaries 
of trust — Promissory note by trustee En- 

forceability against trust — Contract Act S 

M.L.J. 547=1940 Mad. 718^ 

Secs. 51 and 54. — Trustee using trust- 
fiin<l for his own benefit — .Author of the 
trust consenting to the same — Trustee be 
coming m-ioXxeni— Cestui que trust entitled 
to follow trust property and sale proceeds of 
the same. 24 L.W. 869= 99 I C 715— 
1927 M. 249. ^ 

Sec. 53 . — Sec 15 Bom.L.R. 343=19 I.C. 
84-1 • 
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may, without the permission of a principal CivU 
Trustee may not buy Court of original jurisdiction, buy or become mort- 


beneficiary’s intevesft "with 
out permission. 


Bights to rents and pro- 
fits. 


Right to specific execu- 
tion. 


gag-ee or lessee of the trust-property or any part 
out i»eiuixooxwx». thereof ; and such permission shall not be given unless 

the proposed purchase, mortgage or lease is manifestly for the advantage of 
the beneficiary. 

And no trustee whose duty it is to buy or to obtain a inortgage or lease of 

particular property for the beneficiary may buy it, or 
Trustee for purchase. thereof, or obtain a mortgage or lease of it, 

or any part thereof, for himself. 

54. A trustee or eo-trustee whose duty it is to invest tr^t-money on 

, , , mortgage or personal security must not invest it on 

Co-trustees may not lend ^^j^o-age by, or on the personal security of, himself 
to one of themselves. tiivj. j , 

or one of his co-trustees. 

CHAPTER VI. 

Op the Rights and Liabilities op the Beneficiary. 

55. The beneficiary has, subject to the provi- 
sions of the instrument of trust, a right to the rents 
and profits of the trust-property. 

56 The beneficiary is entitled to have the 
tion of the author of the trust specifically executed 
to the extent of the beneficiary s interest ; 

...sr “ u.4.-<.p.«- 

Vo him or them, or to such person as he or they benefit of a 

When property ha.s been po^er to deprive herself of her 

married Avomaii, so that she shall « clause of this section applies to such 

beneficial interest, nothing in the second clause ox xn 

nropertv during her marriage. 

i 1 ‘ Illustrations. . 

•tr^kT, tn trustees upon trust to accumulate the 

(a) Certain Government to transfer the gross amount to him. A on 

interest until A attains the age interested in the trust-property, require 

attaining majority may, as , P® ® 

the trustees to transfer it immediate y . ' trust to purchase an annuity for B, who 

(b) .1 bequeaths Rs. 10,000 ^ 

has attained his majority and is o airccts him to sell or invest it for the benefit 

(C-) A transfers certain P^°P®'^^ elect to take the property in its original character, 

of C who is competent to -““tract O y 

57. The henefimaiT him with notice of the trust, to ins- 

Right to inspect and take copies of the /««trument of trusL^ 

copies of instrument of ^ ^^^jnents of title relating solely to ust-prope^y 

trust, accounts, etc. accounts of tlie trust-property and the vouch 

cnnrtorted and the cases submitted and opinion 
(if any) by which jj^nce in the discharge of his duty. 

taken by the trustee for his guidanc ^.^ntraet mav transfer his interest 

58. The beneficiary, to the law for the^ time being in force as 

Riglit to transfer benefi- the circumstances and extent in and o w 

• ' • ^ay dispose of such interest: 


cial increst 


notes. . 

Secs. 53 and 54. — S'ci? 60 M.L.J. 355- 


Sec. 56. — See 21 Bom.L.R. 41 



S, 61 ] 
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^HE Trusts Act (11 of 1882). 

^ 4 ^ « ^hen property is transferred or bequeathed for the benefit 

woman, so that she shaU not have power to deprive herself of her 

inter^rL*“'eV authorise her to transfer such 

59. Where no trustees are appointed or all the trustees die, disclaim, or 

Right to sue for execu- discharged, or where for any other reason the 

tion of trust. execution ot & trust by the trustee is or becomes 

, impracticable, the beneficiary may institute a suit for 

the execution of the trust, and the trust shall, so far as may be poesible be 
executed Uy the Court until the appointment of a trustee or new trustee. ’ 

60. The beneficiary has a right (subject to the provisions of the instru- 

Right to proper trustees, ment of trust) that the trust-property shall be pro- 

_ , peHy protected and held and administered bv nrooer 

persons and by a proper number of such persons. * ^ 

following are not proper persons within the mean- 
ing of this section : — 

A person domiciled abroad ; an alien enemy : a person having an interest 
inconsistent with that of the beneficiary: a person in insolvent circumstances - 

and, unless the pei-sonal law of the beneficiary allows otherwise a married 
woman and a minor. 

Explanation II. — When the administration of the trust involves the 
receipt and custody of money, the number of trustees should be two at least. 

Illustrations. 

(«) A, one of several beneficiaries, proves that B, the trustee, has improperlv dis- 
posed of paxt of the trust-property or that the property is in danger from B*s beinr? in 

insolvent circumstances, or that he is incapacitated from acting as trustee. A ninv obtain « 
receiver of the trust property. ^ ootain a 

(b) ^ bequeaths certain jewels to B in trust for C. B dies durinj? a^s Hfotimft- thnn 

A dies. C is entitled to have the property conveyed to a trustee for him. * 

(c) A conveys certain property to four trustees in trust for B. Three of the trus- 

tees die. B may institute a suit to have three new trustees appointed in the nlac.P nf 
deceased trustees. piace or tng 

(d) A conveys certain property to three trustees in trust for B. All the trustees dia- 
clami. B may institute a suit to have three trustees appointed in place of the trustee<» <io 
aisclaiining. 

(e) A, a trustee for B, refuses to act, or goes to reside permanently out of British 
J-ndia, or is declared an insolvent, or compounds with his creditors or suffers a co-trustec to 
commit a breach of trust. B may institute a suit to have A removed and a new trustee 
Appointed in hia room. 

The beneficiaiy has a right that liis trustee sliall be compelled to per- 


61 


NOTES. 

Sec. 59.— The plainti/T’s Jiusband had tn- 
Mired his life for hcp benefit with a certain 
Company at Calcutta. The business of the 
Company was taken over by the <lcfen- 
dant_ company. The insured subscciuenlly 
obtained a loan from the defendants and he 
later on surrendered his policy on receipt of 
3 certain amount. After her husband’s 
death the plaintiff sueil in Madras to recover 
the insurance amount on the ground that a 
trust had been createtl in her favour. Held, 
that the contract having been completed in 
Calcutta the proper person to sue was the 
Official Trustee of Bengal. Held, further, 
S. 59 of the Trusts Act had no application 
because it was not sliown that the execution 
of tlie trust hafl become impracticable or 
that the Official Trustee had disclaimed trus- 
teeship. 57 M. 536=151 I-C. 112=39 L. 
W. 379=1934 M. 264=66 M.L.J. 667. 

C CM.— 663 


Chit-fund — Security bond to stake-holder 
by successful bidders — Insolvency of stake- 
holder — Sale of his properties in auction — 
Purchaser in auction— Right to sue on secu- 
rity bonds for money due thereunder Held 
that the position of the stake-holder while 
taking the security bonds from the success- 
ful bidders was that of a trustee, and he 
having ceased to perform and rendered him- 
self incapable of performing the duties de- 
volved upon h^ as trustee, the ca.se fell 
iiiidcr S. 59, Trusts Act and conferred a 
right of suit on the beneficiaries, an<I the 
suit was therefore maintainable. 177 T 
-161 = 1938 Mad. 668. 

Sec. 61. — The lugho.st bidder in n leuri 
cannot enforce a security executed in favour 
of the manager by a defaulting subscriber 
but niu;,t see the manager for enforcement 
of the trust. 1928 M. 356. <-mcnt 
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form any particular act of his duty as 
Bight to compel to any trained from committing any contemplated or proba- 
act of duty. breach of trust. 


Illustrations. 

(„) ^ contracts witH ^ to “Srf mon^^^ 

compel I on a proper Inaemnit. 

liinw r to sue on the contract in B*s name. 

"^62!“ Where a trustee --ngf uUy trus 

^«tnl pnrcmse hy the or 

from him by any person with ““tme trustee, with 

ease the beneficiary must re-pay j^g j^gg properly incurred in the 

interest, and such other expenses (if ^ ) purch^er must (a) account for 

preservation of the property ; and the trnstee^oi^ p^ occupation rent, if he has 

the nett profits of the piopeity, (b) '\nd (o') allow the beneficiary to de- 

been in actual possession of ’ ^’^^oney if the property has been 

duet a proportionate part of P trustee or purchaser, 

deteriorated by the acts or omissions of the trustee or p 

Nothing in this section— who before the institution 

(a) impairs the rights of lessees trust or re-transferred, 

of a siAt to have the property declared subject to 

have contracted in good faith with t rironertv declared subject to the 

(h) entitles the nomneLSrto contract, has himself, with- 

trust or re-transferred wliere he, ^en g , ^^J^l^rought to bear on him, ratified the 

out coercion or knowledge of the facts of the case and of his rights 

sale to the trustee with tull Knowiecifc, 

as agaiust the trustee. Where tru.st-property comes into the hands 

e Q +Viivfl nerson inconsistently with the trust, 

suTtl^r a'deelLat 1 “n,‘ thar'he^ro- 

perty is comprised in the trust. 

the tracings. It Nearly does "Ot refer 

lr£U'€U%fownTun^s3S 

directions of the settlor. money the 

mixes trust money "'‘‘h “j”" estor- 

ceslut gue in priority to_ any 

?fg.rt“‘o£ihl"jru"s1e^ and thou^^^^ there no 
specific provision in tjf® i* also no dis- 

UnciCfn between'’ - tis'itf^^nd 

Srner^^WM.w'N"' olso 1940 

Where a trustee is authorised 

by the terms of the trust to *^\^^irec*ed to 
moneys in his own busme^ moneys are so 
pay interest thereon and t^e mon y ^ 

utilised, the trust of t^c 

up the money into the assets oi 


persona 


XT ^ 'the Court has no 

Sec. 62 .— Under S. nie ^ resale, 

power to make an producing a higher 

conditional vvhich^the trustees them- 

price than that for wh^h Y^=1934 M. 448 

222 The principle in S. 62 arc 
=67 uMr^ T'<^ 1 i 0 ‘ious trusts as an 

applicable to trustee of a pub- 

equitable t^e. w trust property and 

Uc charitable trust ?,is own pro- 

for the ;f the sale of such pro- 

n 0 rtv to trvist, if t tlie irrouncl 

Terty S?c t^uftee or 

of absence of m call upon the 

-sfto surnif.’^he'geh^ Whi^ - wusf 

;:v'.''f83=a942) 1 M_L. 353 
pof'“exhlLt^ve "V^the law as ta 


S. 64] 




Tub Trusts Act (II op 1882). 


into that into which it 
has been converted . 


Where the trustee has disposed of trust-property and the money or other 

property which he has received therefor can be traced 
in his hands, or the hands of his legal representative 
or legatee, the beneficiary has, in respect thereof, 
rights as nearly as may be the same as his rights in respect of the original trust- 
pi'operty. 

Illustrations. 


(a) A, a trustee for B of Rs. 10,000, wrongfully invests the R«. 10,000 in the purchase 
of certain land. B is entitled to the land. 

(b) Af a trustee, •wrongfully purchases land in his own name, partly with his own 
money, partly with money subject to a trust for B. B is entitled to a charge on the land fon 
the amount of the trust money so misemployed. 


Sa'ving of rights of cer- 
tain transferees. 


64. Nothing in section 63 entitles the benefi- 
ciai*y to any right in respect of property in the hands 
of — 


(a) a transferee in good faitli for eon.sideralion without having notice 
of the trust, either when the purchase-money was paid, or when the conveyance 
was executed, or — 

(&) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and purchasing trust pro- 
perty is not a transferee for consideration within the meaning of this section. 

Nothing in section 63 applies to money, currency notes, and negotiable 
instruments in the hands of a hona fide holder to whom they have passed in 


NOTES. 

after he becomes an insolvent. The conse- 
quence of the liberty so conferred upon the 
trustee is to convert the object of the trust — 
from a particular sum of money into a per- 
sonal obligation to pay on the part of the 
trustee. But the claim of the trust on the 
trustee rests on his personal obligation and 
can statid on no higher footing than that of 
the other ordinary creditors. 1931 \I. 251 
=60 M.L.J. 355. A Chairman of a Bank 
took certain money from tlic Bank in a way 
which amounted to the taking of the money 
wholly illegally and without any authority. 
He converted this money for his own use by 
purchasing property in his own name. When 
the Bank went into liquidation receiver is 
entitled to claim the property by virtue of 

S. 63. 163 I.C. 378=38 P.B.R. 1103= 

1936 L. -108. As to test whether transaction 
was mere book adjustment: see .59 M.E.T. 
718: 60 M.L.J. 355=1931 M. 251. On this 
section, see 84 I.C. 490=1925 C. 239 ; 28 I.C. 
865; 15 T.C. 845=101 P.R. 1912. Trustee 
depositing trust moneys in Bank — Know- 
ledge of Bank as to trust — Effect. Sec 1939 
M.W.N. 1066=1924 M. 174. Where a re- 
cefver is appointed in execution of a decree 
with authority to collect rent due to the 
estate, but the lessee pays the rent to a mort- 
gagee of the judgment-debtor, the receiver 
is entitled to follow it in the hands of the 
mortgagee either on the footing that it is 
money had and received to the use of the 
receiver of the estate or as being held by 
the n^ortgagee in trust for the estate. 14*9 

T. C. 1642=1934 R. 84. Where a father exe- 
cuted a settlement deed by which tlic son 
who was given the properties was directed to 


pay a certain amount to the settlor’s daugh- 
ters : Held, that there was a trust in favour 
of the daughters and a suit to enforce the 
same was not governed by any rule of limi- 
tation. 148 I.C. 685=39 L.W. 496=1934 
M. 273. Where a trustee of several trusts 
mixes the funds with his own by crediting 
in a common banking account. Unless and 
until there is shown to have been a 
breach of trust, unless and until the mixed 
fund has been so depleted that trust moneys 
must have been misapplied, no question of 
following trust moneys can really arise. 190 
I.C. 865=1940 Rang. 225. See also 1937 
M.W.N, 493. 

Secs. 63 and 64.— A suit for a declaration 
that a person is only in the position of a 
trustee towards the plaintiff will lie even in 
the case of negotiable instruments. 153 I C 

181=68 M.L.J.' 


oecs* 63 and 66*^^Whcrc a. certain 
amount is a trust in the hands of the trustees 
to be invested in their business and is so 
invested, it must be taken to have remained 
a part of the assets of that business and to 
have been there at the date of their insol- 
vency, the beneficiaries being entitled at all 
times to a charge upon such assets, in the 
hands of the firm. Upon the insolvency of 
Uie trustees the assets no doubt pass to the 
O.A., but they pass subject to the charo-e 
60 T.A. 203=143 I.C. 162=65 M.L.J. i~ 
1933 P.C. 148 (P.C.), affirming 59 M.L.J. 

/ 1 K . 


Sec. 64. — Pledge of goods — Pawnor being 
m possession— Third party’s legal rights not 
^‘8bt of pledgee. 60 C. 262=1933 
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1 Qhnll he deemed to affect the Indian Contract Act, 1872, section 

Acquisition by trustee o£ property, the property again b^omes subject to the 

trust%roperty wrongfully trust, notwithstanding any want notic gQ^gider- 

oonverted. of intervening transferees m good faith foi considei 

ation. 

66 Where the trustee wrongfully mingles the 
trust-property with his own, the beneficiary is entitl- 
ed to a charge on the whole fund for the amount due 

to him. . , 

67 If a partner, being a trustee, wrongfully 

employs trust-property in the business, or on the 
account of the partnershiii, no other partner is liable 
therefor in his personal capacity to the beneficiaries, 
unless he had notice of the breach of trust. 

The partners having such notice are jointly and severally liable for the 

breach of trust. 

Illustrations. . 4. .of 

(„) ^ and 71 are partners ^ dies '-rC 3 ?e\Tcr^ivfndin^ affahs ' o/^the 

for Z, and appointed B his sole executor. B, ^^el ,um, as partner, to account 

?orro mue^h r/tiiTpmfitra^me d^rU^e'd^mni share' ?£ the capita,. 71 is also answerah.e 

to Z for the improper employment of A*s assets. aunoints B his sole exe- 

(I>) a trader, bequeaths his y in the same t?ade, and employs A*s 

cutoi*, and dies-. B enters into partnership w to X and Y against the claims of 

X^nry'^are'jornUy liable wSI^B to C as having knowingly become parties to the 

breach of trust committed by B. 


Bight in. case of blended 
property. 


Wrongful employment by 
partner-brusteo of trus-t* 
property for partnershii) 
purposes. 


68 . 


Where one of several beneficiariei 


Liability of beneficiary 
joining in breach of trust. 

[ 1 ] & ”gly -ithont the eoiment of 

the otlicr beneficiaries, or committed or intended to be 

■tted aml™ither' actually conceals it, or does not within a reasonable time 
committed, and interests of the other benefieiaries, or 

take and tbereby induced Him to commit a 

breach ^of t^i-t, 

FeTe^s'foi^coS^aJr ^ b^reaeh) until the loss caused by 

beiSal'TuTerest.' Tn tlds section applies to such property during her 
marriage. 


Sec. 65. — If a trustee f *}, "holSrin 
or confuses the own property, 

a fiduciary , character prove the 

tlie onus hes Iteavdy 

Joy 

wio°e .yjJSe conTider^d as belonging to the 


Other properg;^. ^ V^' 

57- 60 I. A. 203=65 M.L.J. 1 

Sec. 66 . — See under S. 63, sup^. ??aUon 

advanced for a specific purpose—Fru^ratio 

of object— Insolvency— Right to trust 

money— Election to pursue reme^ %^lA6 

tor — ElTect of. See 35 Bom.L-K* 

I.C. 984=1933 B. 437. 
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69. Every person to whom a beneficiary trans- 
Bigfhts and liabilities of fers his interest has the rights, and is subject to the 
beneficiai^’s transferee. liabilities, of the beneficiary in respect of such inter- 
est at the date of the transfer, 

CHAPTER VII. 

Of Vacating the Office of Trustee. 

Office how vacated. The office of a trustee is vacated by his 

death or by his discharge from his office. 

Discharge of trustee. trustee may be discharged from his 

office only as follows : — 

(a) by the extinction of the trust; 

(b) by the completion of his duties under the trust; 

(o) by such means as may be prescribed by the instrument of trust; 

(d) by appointment under this Act of a new trustee in his place; 

(e) by consent of himself and the beneficiary, or, where there are more 
beneficiaries than one, all the beneficiaries being competent to contract, or 

. ^/) Court to whicli a j^etition for his discharge is presented under 

this Act. 


72. ISTotwithstandinsr 


Petition to be discharged 
from trust. 


Appointment of new trus- 
tees on death-, etc . 


the provisions of section 11, every trustee may apply 
by petition to a principal Civil Court of original 
jurisdiction to be discharged from his office; and, if 
the Court finds that there is sufficient reason for such 
di.scharge, it may discharge him accordingly, and direct his costs to be paid out 
of the trust-property. But, where there is no such reason, the Court shall not 
discharge him, unless a proper person can be found to take his place. 

73. 'Whenever any person appointed a trustee disclaims, or any trustee, 

cither original or substituted, dies, or is for a conti- 
nuous period of six months absent from British India, 
nr leaves British India for the purpose of residing 
abroad, or is declared an insolvent, or desires to be discharged from the trust, 
or refuse.s or hocomes, in the opinion of a principal Civil Court of original 
jurisdiction, unfit or personally incapable to act in the trust or accepts an in- 
consistent trust, a new trustee may bo appointed in his place by — 

(a) the person nominated for that purpose by the iivstrument of trust 
(if any) ; or 

(b) if there be no such person, or no such person able and willing to 
act, the author of the trust, if he be alive and competent to contract, or tlic 
surviving or continuing trustees, or trustee for the time being, or legal repre- 
sentative of the last surviving and continuing trustee, or (with the consent of 


NOTES. 

Sec. 73. — Tlie appointment of a new trus- 
tee need not be by a registered document as 
tlie office of trustee is not immovable pro- 
perty within the meaning of the Registration 
Act. and tlie trust-properties vest by the 
operation of S. 75, and not by llic instru- 
ment of appointment. 6 M.L.T. 240=3 
I.C. 435. An order allowing application by 
a new trustee to be brought on the recortl is 
appealable. 6 ^[.L.T. 240=3 I.C. 435. 

Procc<Iiirc in case of application for removal 
of trtistee. Sec 20 Ilorn.E.R. 1577=52 R, 
32=107 I.C. 49=1928 B. 20. Obtier.— The 
word “unfit” may be interpreted not merely 
as physically incapable, for instance, partially 


blind or partially paralysed, but also as 
covering a case wherein the applicant con- 
tends that tlicre has been a breach of trust 
on die part of the trustee. See also under 

^^75=1930 S. 41; 13 R. 27 
I — 1935 R. 112. The provision for the ap- 
pointment of new trustees contained in the 
compromise in case the continuing trustees 
do not agree (as required by the will) is 
clearly an addition to the will of the testator 
and no such provision can be validly added 
nor can the trustees delegate tlie powers con- 
ferred on them by the will. In view of the 
deadlock resort to the powers of the Court 
IS necessary. 159 I.C. 369=1934 L. 331 
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the Court) , the retiring trustees, if they all retire simultaneously, or (-with the 

like consent) the last retiring trustee. , , j ^ 

Every such appointment shall be by writing under the band ot the per- 
son making it. , « . . i.- 

On an appointment of a new trustee the number of trustees may b 

The official trustee may, with his consent and by 
be appointed under this section, in any case m which only one trustee is to b 

appointed, and such trustee is to be the sole trustee. x, • i j 

The provisions of this section relative to a trustee 

the case of a person nominated trustee in a will but ^ retirine trustee 

and those relative to a continuing trustee include a refusing or g 

if willing to act in the execution of the power. . ^ a 

74. Whenever any such vacancy or disqualification ^ ^ ^®sec^on 

^ ^ ^ impracticable to appoint a new trimtee under secHo 

Appointment by Court. ^ beneficiary may, without instituting a suit, 

apply by petition to a principal Civil Court of 

appointment of a trustee or a new trustee, and the Uouit may pp 

or a new trustee accordingly. 

i„ .ppoi„.i„* “ViSS's oinL »r.. ..pr.‘-.a i. 

s,"%srrft'rr 

m^Se'or impedTttreiecuLn o\’'thrt™i?” andJ(dT ^her:'’tC"m"re bene- 
fictries \hrn one, to the interests of all such beneficmrios. 

Vesting of trust-property surviving or continuing trustees or trustee, or in rnc 
in new trustees. leffal representative of any trustee, shall become vest- 

ed in ench new trustee eithe? solely or .iointly with the surviving or eont.nnmg 
trustees or trustee, as the case may lequire. ^ j -u r o r^nn-rt 

■ .™.e. - XT 

the author of the trust. — 

time and that the community exercised con- 
trol over the temple affairs 'vithout any deed 
or other written instrument prescribing the 
way in which the control was to 

m?de '^Sut It wa? also found that certam 
SJ:coun?s had been put before the commnmW 
from time to time at annual meetings and 
s™.dinised by the members of the commij 
nity and passed or allowed by them. 
in the circumstances, it would be unjust 
and inequitable to call on the late 
to account for the moneys received by them 
many rears ago. and the prayer for 
account should therefore be refused. 

^ Sec.^ 76.— Where a ^yill 
directs that the succession is to Pjss 
descendants of the origiiml ti^stee^. 
direction cannot be extended to include vx 


NOTES. . 

Sec. 74.— As to whether a receiver ^e 

appointed in proceeding under S. 74 /ce 103 
T.C. 816. Where one of the trustee:> is cx 

eluded from the administration of trust 

estate in consequence of which the trustee 
renounces the trust, the trustee thereby 
either disclaims or refuses "{‘thm the mea 
incT nf S 73 and an application tor re 

rnoval and appointment of 

I; /l"- .111 sVc?ion«"f50 I.C, 

suit for a general account 
Kv tbe trustee of a temple against the 
r,^er trn steel fn respect of their manage^ 
of the temple many years ago. it ^as t ou 
that the temple was ^^"trollcd^by a «umb 

of households situated, tim? to 

that trustees were appointed from time to 
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76. On the death 

Survival of trust, 
otherwise. 


or discharge of one of several co-trustecs, the trust 
survives and the trust-property passes to the others 
unless the instrument of trust expressly declares 

CHAPTER VIII. 


Op the Extinction of Trusts. 


Trust how extinguished. 77. A trust is extinguished — 

(a) when its purpose is completely fulfilled ; or 
(&) wlvn its purpose becomes unlawful; or 

(c) when the fulfilment of its purpose becomes impossible by destruction 
of the trust-property or otherwise ; or 

(d) when the trust, being revocable, is expressly revoked. 


Revocation of trust. 


78. A trust created by will may be revoked at 
the pleasure of the testator. 


A trust otherwise created can be revoked only — 


(a) where all the beneficiaries are competent to contract — by their 


consent ; 

(b) where the trust has been declared by a non-testamentary instrument 
or by word of mouth — in exercise of a power of revocation expreissly reserved 
to the author of the trust ; or 

(c) where the trust is for the payment of the debts of the author of the 
trust, and has not been communicated to the creditors — at the pleasure of the 


author of the trust. 


NOTES. 

coHaterals. 160 I.C. 283=1936 Lah . 300. 
Once the founder prescribes a line of <levolu- 
tion as regards the trusteeship he has no 
right thereafter to alter the line of devolu- 
tion unless he had reserved such a power in 
the original document itself. Si I-.W. 381 
•=1940 Mad. 633. Where a clause m a %vill 
fountling a trTist provides that none of the 
relatives are to have anv right of interfering 
with the bequest and that any claim put for- 
ward hv them is to be rejected the clause is 
intemlcd to apply to any claim of the rela- 
tives to succeed to the property in Ihcir per- 
sonal capacitv or to claim any right of inter- 
fering with the management of the property 
during the lifetime of the trustees appoint- 
ed by the founder or in the presence of any 
of their descendants- It is not the intention 
of the fovinder to provide that the manage- 
ment of the trust should not revert to his 
own famtlv. according to the ordinary rule 
in rase the line of succession, which he had 
prescribed should die out. 160 I.C. 283 — 
1936 Lah. 300. A document which pur- 
ports to create a trust must create a 
genuine trust, and not create a ^ provi- 
sion for relatives under the guise of 
a trust, and the test is the proportion of the 
funds to be allotted to the trust or charity. 
The question whether a charity or an idol 
should be considered the true beneficiary 
under the deed or will subject to a charge 
in favour of the heirs for their upkeep, or 
the heirs should be considered the true bene- 
ficiaries of the properties subject to a charge 
for tlie upkeep of the worship and the ex- 
penses of the idol, is a question which can 
only be settled “by a conspectus of the entire 


provisions of the instrument.” 39 Bom.L. 
R. 867=1938 Bom. 23. Where in a will 
four persons were named as trustees but the 
power was given to them not as persona 
des\(f-naia but as holders of the office of trus- 
tees, the survivor of those trustees could 
exercise the power conferred. T.L.R. (1941) 
All. 711=1941 A.L.J, 660=1941 All. 387. 
Powers of trustee — Provision for co-option 
in case of vacancy — Directory or mandatory 
— Surviving trustee, if can carry on trust. 
1941 All. 387. 

Sec. 77.— A trust cannot be cancelled at 
the instance of one trustee applying for the 
cancellation on the ground of his dissatisfac- 
tion with the management of other co-trus- 
tccs. 23 A.L.T. 28=47 A. 313. 

Secs. 77 and 78.— The deposit of money 
for the good conduct of an cmplo 3 'ee in a 
Bank, constitutes a trust and it cannot be 
extinguished until the purpose of the trust 
is fulfilled by the return of the trust pro- 
perty to the person who deposited it, sub- 
ject. of course, to the lawful claims of the 
Bank against the property. The demand for 
its return by the beneficiary far from operat- 
ing as a revocation of the trust, is a demand 
for the performance of the trust. 1940 O. 
A. 991 = 1940 O.W.N. 1022=16 Luck. 241 
= 1941 Oudh 126. 

Sec. 78 . — See 1 I.C. 347. 

Sec. 78 (c). — Where a vendor directs his 
vendee to paj' off his creditors out of the 
price due to him and get him receipts, a 
trust for creditors is not created, and so 
long as it was not communicated to the cre- 
ditors, the trust, if anv, could bg revoked. 
134 I.C. 100=32 P.L.R. 876. 
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Illustration. 

A. conveys property to in trust to sell the smne and pay out of the prooeeds the 
claims of A's creditors. A reserves no power of revocation. If no communication has been 
made to the creditors, A may revoke the trust. But if the creditors are parties to the 
arrangement, the trust cannot be revoked without their consent. 

Revocation not to defeat 79. No trtist can be revoked by the author of 

what trustees have duly the trust SO as to defeat or prejudice what the trustees 

may have duly done in execution of the trust. 

CHAPTER IX. 

Op Certain Obligations in the Nature op Trust#. 

Where obligation in 80. An obligation in the nature of a trust is 

nature of trust is created. created in the following cases. 

81. Where the owner of property transfers or bequeaths it and it cannot 

be inferred consistently with the attendant cireum- 

Wherc it does not appear glances that he intended to dispose of the beneficial 
that transferor intended to therein, the transferee or legatee must hold 

ter^sT^ beneficial in- property for the benefit of the owner or his 

legal representative. 

Illustrations. 

(a) A conveys land to B without consideration and declares no trust of any part. K 
cannot, consistently with the circumstances under which, the transfer is made, be inferred 
that A intended to transfer the beneficial interest in the land. B holds the land for th 

bene it ^ conveys to B two fields, T and Z, and declares a trust of P, but says nothi^ 
about Z. It cannot, consistently with the circumstances under which the transfer is made, he 
inferred that A intended to transfer the beibeficial interest in Z. B holds ^ for the henefi 


(o') A transfers certain stock belonging to him into the joint names of himself and B. 
It cannot, consistently with the circumstances under which the transfer is made, 
that A intended to transfer the beneficial interest in the stock during Ins life. A and B hoia 

the stock for the benefit of A during his life. 

id') A makes a gift of certain land to his wife B. She takes the beneficial interest in 

the land free from any trust in favour of A, for it may be inferred from thg circumstancei 

that the gift was for B*s benefit. .ji x* •a 

82. Where property is transferred to one person for a consideration paia 

or provided by another person, and it appears 
Transfer to one for con- other person did not intend to pay or provide 

sidcration paid by another. consideration for the benefit of the transferee, 

the transferee must hold the property for the benefit of the person paying or 

providing the consideration. -i n 

Nothing in this section shall be deemed to affect the Code of Civil Pro- 
cedure, section 317, or Act No. XI of 1859 {to improz^e the law relattncr to sales 
of land for arrears of revenue in the lower Provinces under the Bengal Presi- 
dency')^ section 36. 


NOTES. 

Sec. 81. — See 38 B. 618: 10 M.L.T. 32 
M. 443; 47 T.C. 376; 93 T.C. 161=28 Bom. 
L.R. 11. Among Anglo-Indians, there is a 
presumption of an intended advancement in 
the case of money deposited in the bar^ in 
the joint names of husband and wife and the 
general rule of a resulting trust does not 
apply. 146 I.C. 1034=1933 N. 337. In the 
case of Indian Christians the doctrine of ad- 
vancement is not applicable. (1942) M.L.J* 
528. There is no presumption of advance- 
ment in Burma. Consequently 
mortgage is taken in the name the 

money advanced on the mortgage being ad- 
mittedly the money of B, there is resulting 


trust in favour of B. 1936 Rang. 447; 1936 

R. 256 (F.B.). , . , , 

Sec 82. — S. 82 has made it much clearer 
than it was before that the burden of proof 
of establishing all the facts necessary to lead 
to the inference that a transfer was benami 
lies upon the person asserting it to be so. 
16 Luck. 341 = 1941 Oudh 288. See 82 
832=1 C.W.N. 710; 12 Bur.L.T. 45. The 
first defendant paid the sale price and pur- 
chased certain property in the name of ms 
son-in-law AT. His object in so doing was 
to defeat the possible claims of a third P®*"" 
son against himself. He had ^tistody of all 
the title deeds as also possession, and N had 
neither possession nor custody of titlc-dccas. 
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83. Where a trust is incapable of being executed, or where the trust is 

completely executed without exhausting the trust- 
property, the trustee, in the absence of a direction to 
tlie contrar 3 % must hold the trust-property, or so 
much thereof as is unexhausted, for the benefit of the 
author of the trust or his legal representative. 


tion or executed without 
exhausting trust-property. 


Illustrations. 

(o) A conveys certain land to B — 

“upon trust,’' and no trust is' declared; or 

“upon trtist to be thereafter declared," and no such declaration is over made; or 

upon trusts that are too vague to be executed; or 

upon trusts that become incapable of taking effect; or 

*‘in trust for C.** and C renounces his interest under the trust. 


Tn each of these cases B holds the land for the benefit of A. 


(b) A transfers Rs. 10,000 in the four per cents, to B in trust to pay the interest 
annually accruing duo to C for her life. A dies. Then C dies. B holds the fund for the 
benefit of A*s legal representative. 


(c) A conveys land to B upon trust to sell it and apply one moiety of the proceeds for 
certain charitable purposes, and the other for the maintenance of the worship of an idol . B 
sells the land, but the charitable purposes wholly fail, and the maintenance of the worship 
docs not exhaust the second moiety of the proceeds. B holds the first moiety and the part 
unapplied of the second moiety for the benefit of A or his legal representative. 


(d) A bequeaths Rs, 10,000 to B, to be laid out in buying land to be conveyed for pur- 
poses which either wholly or partially fail to take effect. B holds for the benefit of A*3 legal 
representative the undisposed of interest in the money or land if purchase<l. 


84. Where the owner of property transfers it to another for an illegal 

Transfer for illegal pur- P«ipo^e and such purpose is not carried into execu- 
pjjgp tion, or the transferor is not as guilty as the trans- 

^ ' feree, or the effect of permitting the transferee to 

retain the property might be to <lefeat the provisions of any law, the transferee 
must hold the property for the benefit of the transferor. 

NOTES. 


He had not even inspected the deeds or 
taken any steps to secure them. sold the 
propertv to the plaintiff in fravul of the 
rights of the first defendant. Tn a suit by 
the plaintifT for possession, the 1st defen- 
dant raised the pica that the sale in favour 
of was fti'tuttni for himself. Held, that 
the case fell under S. 82, that M held the 
property for the benefit of the 1st defen- 
dant. who was not precluded from pleading 
the boutmi character of the transaction, that 
it was not necessary for him to rely on any 
of the ingredients referred to in S. 84 and 
that S. 84 did not apply to the case. Held 
further that the principle of />are delicto 
would operate as a bar only when it was 
necessary for the parly to plead his own 
fraud before lie could make out tVis case. 
1936 M. 165=160 I.C. 753=43 L.W. 116. 
See also 1942 .-\.\V.R. 197. 

Sec. 83. — -See 43 B. 173; 4 T.C. 233; 17 
Bom.L.R. 938. Defendant alleging pos- 
session as mutawalli — No wakf provc<l — 
Right of owner to recover property. See 
1935 A.W.R. 493=1935 A. 458. 

Sec. 84. — Where an agreement is void to 
the knowledge of both parlies, but is not car- 
ried out into execution, money paid under 
the agreement can be recovered. 89 I.C. 644; 
1926 L. 159. If the fraudulent object is 
C.C.M.— 664 


accomplished or is accomplished even sub- 
stantially though not in its entirety, the gene- 
ral rule of equity is that the transferee would 
not be disturbed. But if the fraud contem- 
plated is in the nature of a continuous act. 
It is open to the party ^perpetrating fraud to 
retract from his fraudulent purpose and re- 
voke the authority he had given to his con- 
federates for carrying on the fraud. 53 B. 
321=31 Bom.I..R. 109=1929 B. 147. See 
also 29 AT. 72=15 AT.L.J. 478. Property 
transferred for an illegal purpose can be re- 
covered when the purpose has not been car- 
ried out and the persons who transfer repu- 
diate the contract. But money paid to 
the trustee of a public trust for the purpose 
of inducing him to defraud the trust under 
an arran.gement cannot be recovered. I.L. 
R. (1939) Mad. 30=48 L.W. 588=1939 
Mad. 31=(1938) 2 M.L.J. 817, Trade 

founded by a deceased Mahomedan continu- 
ed as a family trade by his adult heirs — Re- 
lationship of adult heirs to the other mem- 
bers if of fiduciary character. See 91 I C 
618=1925 M.W.N. 543=1925 M. 1149=49 
M.L.J. 675. Bcnami purchase to defeat 
possible claims of third party — Subsequent 

sale by benamidar in fraud of real owner 

Suit for possession on basis of — Plea of 
befiami by real owner not barred. 43 L 
W. 116=1936 M. 165. Chit fund — Provil 
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Bequest of which revoca- 
tion is prevented by coer- 
cion. 


Advantage 

fiduciary. 


gained 
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85. Where a testator bequeaths certain property upon trust and the P^" 

pose of the trust appears on the face of the ■will to be 
Bequest for illegal pur- ^jj^jawful, or during the testator’s lifetime the legatee 
po®®* agrees with him to apply the property for an uidawful 

purpose, the legatee must hold the property for the benefit of the testator s lega 
representative. 

Where property is bequeathed and the revoca- 
tion of the bequest is prevented by coercion, the 
legatee must hold the property for the benefit of the 
testator "s legal representative. 

86. Where property is transferred in pursuance of a contract which is 

liable to rescission or induced by fraud or mis^ke. 
Transfer pursuant to res- transferee must, on receiving notice to that effect, 

oindable contract. property for the benefit of the transferor, 

subject to repayment by the latter of the consideration actually paid. 

87. Where a debtor becomes the executor or 
. X. ^ other lecal representative of his creditor, he must 

tor^s r^preseXTive^ hold the debt for the benefit of the persons interested 

therein. 

88. Where a trustee, executor, partner, agent, director of a company, 

Icffal adviser, or other person bound in a fiduciary 
character to protect the interests of another person, 
by availing himself of his character, gams for him- 
self any pecuniary advantage, or where any person so bound enters any 

dealings under circumstances in which his own interests may e, , 

fo thofe of such other person and thereby gain.s for himself ^ 
tage, he must hold for the benefit of such other person the advantage 

gained. 

without disclosing the facts, no such pur- 
chase as that can stand for a single moment 
and the advantage he has acquired by con- 
cealing the name of the real purchaser must 
be given up. Even where the 
does not apply, the above principles h^d 

frood 51 C. 299=1924 P.C. 34=M I. A. 

24=46 M.L.J. 532 (P.C.). 

tendent of the State of a thf 

Chief is in a fiduciary position towards the 

Political Agent who represents ^e Chiet.^ 

If. therefore, he gams 

self by representations to the Politic^ 

bound {’rrfnder an^cco^nt of the profits of 
fh#. nartnership to the deceased partner s son 
from tlS t?me^of death up to the date when 

the final decree is made I" fh^sur: 

a fair allowance should be "lade for the su 

viving partner's A. 

vestment of funds. 130 l.C* /y^ in 

327=1931 A.L.J. 81- A guardian 
a fiduciary relation to his ward. Where 
father transfers certem Property to his son 
by a deed of gift, it is his fo 

ohee to register, the deed of gift, 
prevent the registration of any mstru 


notes. 

sion for payment of prize by lot to some 
only of many subscribers — Arrangement that 
non-winners should be paid amounts actual y 
subscribed by them— Suit by non-winner for 
moneys subscribed — Maintainability. 43 L. 
W. 77=1936 M.W.N. 89 (2)=70 M.L.J. 

Sec. 86. — Rescission of a voidable lease 
without decree of Court. ^ 

trustee. See 38 M. — 

Sec. 87.-11 Bom.L.R. 1187. 

Sec. 88. — Applicability. 1925 68; 23 L. 

W 16=92 I.C. 124=1926 M. 367. There 

is no fiduciary relation between co-owners. 

91 I.C. 618=1925 M. 1149=49 M.L.J. 675, 
1931 M. 553=54 M. 543=61 M.L.J. 139. 
A trustee who relies on abandonment of the 
trust by the beneficiary and acquires pro- 
nerty by his own exertions need not hold it 
as a trustee but may hold it fp^ bis own 
benefit. 5P.L.T. (Supp. ) 1 = 1925 P. ^- 
A trustee is not debarred fro»Ti 
property which had originally belong 
{he trust but had become lost to tbe trust 
before he became trustee and bad gone m to 
the hands of third persons who bad acquired 
a title to the same by adverse possession. 
(1942) 1 M L.J. 99. If an attorney or an 
i.;?7z7Mn show he is entitled, to P^^base 

yet instead of openly purchasing he pur 

chases in the name of a trustee S 
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Illustrations. 

(«) Ay an executor, buys at an xmdervaluo from B, a legatee, his claim under tbe 
will . B is ignorant of the value of the bequest . A must hold for the benefit of B the differ- 
ence between the price and value. 

(b) A, a trustee, uses the trust-property for the purpose of hU own busineas. A 
holds for the benefit of his beneficiary the profits arising from such user. 

(c) A, a trustee, retires from hU trust in consideration of his successor paying him 
a sum of money. A holds such money for the benefit of his beneficiary. 

(y?) A, a partner, buys land in his own name with funds belonging to the partnership. 

A holds such land for the benefit of the partnership. 

(e) A, a partner, employed on behalf of himself and his co-partners in negotiating 

the terms of a lease, clandestinely stipulates wdth the lessor for payment to himself of a 
lakh of rupees. A holds the lakh for the benefit of the partnership. 

(/) A and B arc partners. A dies. B instead of winding up the affairs of the part- 
nership retains all the assets in the business. B must account to A*s legal representative for 

the profit arising from A*s share of the capital. _ 

(fj) A, an agent, employed to obtain a lease for B, obtains the lease for himself. A 

holds the lea.se for the benefit of B. 

(h> A, a guardian, buvs up for himself incumbrances on bis ward B*s estate at an 
undervalue. A holds for the benefit of B the incumbrances so bought, and can only charge 
him with what he has actually paid . 


NOTES. 

by which a third pnrtv could d^strov the in- 
terest of the son. Where therefore the 
father himself transfers to another person 
the p^o^e^t^^ given hv the deed of gift to his 
.son and gets the deed of transfer registered 
and the transferee takes the transfer with 
full knowledge of the facts, he becomes a 
constructive trustee of the property. 1o5 1. 
C. ’417=19.^6 P.C. 2^9 (P.C.'). Where a 
person, whether a father or a stranger, en- 
ters upon the estate of an infant and con- 
tinues in nossession, the Court would con- 
sider such a person as a guardian of the 
infant, ^fother anting as minor’s guardian 
ad fiff'fit and purcha«;ing property in cxccii- 
tjori — Son cannot rcco\-cr the property un- 
less he refund^ the benefit going to the estate. 
51 Af 291=100 T.C. 153=192« M. 180=.S4 
ivf L T 703. Plaintiff's father and defen- 
dant were divided cousins. Tn execution of 
a decree against plaintiff’s father, the land 
belonging to plaintiff which along with defen- 
dant’s land formed one holding was purchas- 
ed by defendant who was under no obliga- 
tion to satisfv the decree nor was responsible 
for the discharge of the decree. Defendant 
was not in fiduciary position. 1029 P - 585, 
Person taking mannccnicnt of estate of de- 
ceased contractor — New contract obtained 
from Government — Ad<Htion to estate. 1935 
R. 44. Liability of person standing in fidu- 
ciary relation to’ account for advantage gain- 
ed hv him. 28 Rom.L.R. 1481=99 T.C. 763 
— 1927 n. 75. Heirs of person deceived can 
bring suit to set aside transaction brought 
about bv undue Influence of fiduciary. 51 
B. 133=29 Bom.T^.R. 115=1927 B. .384. A 
co-sharcr tenant who is impleaded in _ the 
landlord’s suit for rent does not come within 
the language of S. 88 as a ‘‘person bound in 
a fiduciary character” to protect the interest 
of the other tenants who have not been im- 
pleaded in he suit. Consequently, if the te- 
nure is put up for sale in execution of the 
decree obtained against him and is purchased 


henaitii for him. the purchase docs not inure 
to th** benefit of the non-impleaded tenants. 
T.T .R. ('1938') 2 Cal. 266=42 C.W.N. 701 
= 1938 Cal. 500. Where a pleader has not 
obtained an advantage over his clients by 
using his confidential position, he does not 
become a trustee within the meaning of S. 88. 
52 C.L.J. 492=130 T.C. 897=1931 C. 144. 
Pleader and client — Pleader purchasing 
client’s propertv in execution sale in his 
wife’s name after his ceasing to be client’s 
pleader — Sale, if vitiated. 29 C.W.N. 491 
= 1924 P.C. 34. Where the defendant, by 
taking advantage of the fiduciary position fie 
occiiTiicd towards the plaintiff, got a contract 
in his favour and possession of the property 
in fuirsiiance thereof, he is bound, when the 
contract is set aside at the instance of tfie 
plaintiff, to account for mesne profits — not 
mcrelv from the date when the contract was 
avoided — hut from the date he got posses- 
sion. 59 T.A. 147=7 T.iick. 64=136 T.C. 
in8=.36 C.W.N. 461 = 1932 A.L.T. 297= 
1932 P.C. 89=62 451 (P.C.T. On 

this section, srr 11 Bom.T.-.R. 1187; 47 T.C. 
883; 34 A. 306; 29 M.T...T. 551. 

Secs. 88 and 90.— Ss. 88 and 90 are not 
exhaustive in the sense that if a person can- 
not he brought within these sections, and 
held liable as a trustee, he must be found to 
fall under the residuary S. 94. A person 
cannot be held to be a constructive trustee 
unless his position is such that he owed 
some duty to the persons interested. When 
a person did not owe any duty to another 
or not holding the property for the benefit of 
another, S. 94 cannot apply. 1940 M.\V.N. 
76=1940 Mad. 779. There is no warrant for 
holding that in no case can a partner during 
continuance of a partnership contract for a 
new lease to be granted to himself, of pro- 
perty which is in lease to the partnership 
without the new lease being held to be sub- 
ject to trusts for the benefit of the partner- 
ship. Except in cases otherwise specially 
provided for by statute, a constructive trust 
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89. Where, by the exercise of undue influence, any advantage is gained in 
. , . • ^ K derogation of the interests of another, the person 

eMrcise“o7undu“Tnfluencc^ gaining such advantage without consideration, or 

with notice that such influence has been exercised, 
must hold the advantage for the benefit of the person whose interests have been 
so prejudiced. 


90. Where a tenant for life, co-owner, mortgagee, or other qualified 

Advantage gained by o'^ner of any property, by availing himself of his 
qualified ovner. position as Such, gains an advantage in derogation or 

the rights of the other persons interested in the 
property, or where any such owner, as representing all persons interested in 
such property, gains any advantage, he must hold, for the benefit of all persons 
so interested, the advantage so gained, but subject to repayment by such per- 
sons of their due share of the expenses properly incurred, and to an indemnity 
by the same jiersons against liabilities properly contracted in gaining such 
advantage. 


NOTES. 

can be held to arise only if the conditions of 
Ss. 88 and 90 of the Trusts Act are satisfied. 
A general presumption that in obtaining the 
renewal the partner availed himself of the 
advantage of the old lease cannot be justified 
in cases where the lease is not renewable by 
contract or custom. Except in case of trus- 
tees, there is no irrebuttable presumption in 
support of the equity. For such equity to 
apply it must be shown that the transaction 
was within the scope of the partnership or 
part of the business of the partnership or an 
undertaking in rivalry with the partnership 
or indeed connected with it in any proper 
sense. 48 T.W. 334=1938 Mad. 929=(1938) 
2 M.L.J. 790. Members of a Hindu joint 
family were not allowed to compete with the 
receivers who had been appointed to wind 
up the joint family business in getting an 
abkari contract which bad been held by the 
joint family and for a renewal of which the 
receiver had thought fit. in the interests of 
the family, to apply. 1925 M. 137. Appli- 
cation for darkhast grant — Payment of price 
of survey stones and tree — Death of appli- 
cant before grant — Fresh application by 
widow for grant — Grant to widow is not in 
trust for or for benefit of husband's estate. 
1940 Mad. 779. 

Sec. 89. — If it is shown that two parties 
stood in such a situation as to give rise to 
confidence between them, and the third party 
who derives the benefit was aware of the 
existence of this relation, the third party is 
not entitled to retain the benefit unless he 
shows that the party conferring the benefit 
was a free agent and had independent and 
disinterested advice. It is not necessary for 
the party impeaching the transaction to prove 
that he was deceived by the person who put 
himself in loco parentis towards him; nor 
is it necessary for him to make out that the 
third party connived at any actual fraud. It 
it is shown that the third party was 
of the existence of the confidential or ndu- 
ciarj' relation, he is under the same disabi- 
lity as the party who occupied the position 


of confidence. 1939 M.W.N, 976=1940 Mad. 
285. Co-debtors — Exercise of undue influ- 
ence by one over another — Latter undertak- 
ing former’s liability to creditor — ^Creditor 
having notice of fiduciary relationship — 
Right to enforce liability. See 69 M.L.J. 
lfH=58 M. 454. ^ 

Sec. 90. — \See also notes under S. ^ 
snpra] . Section not exhaustive. 137 I.C. 
3SS-34 Bom.L.R. 357=1932 B. 240. 
Where there is a statutory provision to the 
contrary. 37 B. 692=21 I.C. 311. *"Pro- 
perl\* incurred’* means reasonably and suit- 
ablv incurred. 22 N.L.R. 86=94 I.C. 941 
.=9 N.I-.J. 90=1926 N. 345. A person who 
is a limited owner by reason of his position 
must not utilise that position to obtain an 
advantage to the detriment of his co-owners. 
It is not necessary that the other persons 
should make out that the advantage was 
obtained fraudulently or by misrepresenta- 
tion or by suppression of the true facts. All 
that the section says is that if the^ 
person in a fiduciary relation to another, he 
cannot take advantage of that position so as 
to gain something exclusively for himself 
which he otherwise would not have obtained 
but for the position which he held. 40 
Bom.L.R. 118=1938 B. 250. Where m 
the case of a sale under the Revenue oale 
Law. there is default on the part of two co- 
sharers, both the one who questions the 
same and the one who is the purchaser, 
S. 90 would apply only when the latter co- 
sharer takes advantage of his position as 
such and enters into the transaction to the 
detriment of the interest of the former. 4U 
C.W.N. 1054. But if a co-sharer in an 
estate brings about the sale of the estate by 
not paying his own proportion of Govern- 
ment revenue and purchases the estate him- 
self in the ensuing sale, he is under a duty 
to hold it in trust for the benefit of his 
sharer and reconvey his share to him. ov 

C. 180=137 I.C. 875=1932 ^,^1034 

also 151 I.C. 1056=36 Bom.L.R. 33^19^ 
B. 219. Land held by plaintiff and 
dant under a joint patta— Default m paying 


S. 91] 
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Illustrations, 

(а) A, tlie tenant for life of lease-hold property, renews the lease in his own name 
and for his own benefit. A holdsr the renewed lease for the benefit of all those interested in 
the old lease. 

(б) A village belongs to a Hindu family. A^ one of its members, pays nazrana to 
Government and thereby procures his name to be entered as the inamdar of the village. A 
holds the village for the benefit of himself and the other members. 

(c) A mortgages land to B, who enters into possession. B allows the Government 
revenue to fall into arroar with a view to the land being put up for sale and his becoming 
himself the purchaser of it. The land is accordingly sold to B. Subject to the repayment of 
the amount due on the mortgage and of his expenses properly incurred as mortgagee, B 
holds the land for the benefit of A. 


91. Where a person acqnii’es property with notice that another person has 

. ^ entered into an existing contract affecting that 

"ontrac". Property of .vhich specific performance could be en- 
^ forced, tlie former must hold the property for the 

benefit of the latter to the extent necessai*y to give effect to the contract. 


— I 

NOTES. ^ of tenants followed by taking of possession 

Government revenue — Plaintiff’s land sold of holdings and bringing same under own 

and purchased by defendant in auction — cultivation — Benefits if enure to all the co- 

Plaintiff cannot claim benefit under the sec- sharers. 1937 A. 321. It is a common 

tion. 85 I.C. 212=1925 M. 288=47 hf.L. practice for one of the co-sharers to be in 

J. 755. See also 44 C. 573=32 M.L.J. 206 separate possession of part of common land 

=44 I. A. 30 (P.C.); 15 C.W.N. 776=7 without objection by other co-sharer the 

T.C. 772; 1 L.W. 874=26 I.C. 55; 20 I.C. other co-sharers being left to their remedy 

510=17 C.W..N. 1233. Mortgagee pur- by partition and obtaining compensation by 

chasing holding of tenants in the estate mort- award of the land of a similar quality. And 

gaged in rent sale — Trustee for mortgagor. his possession cannot be considered to be 

See 7 M.L.T. 148=4 I.C. 357. Mortgagee “in derogation” of the rights of the other 

purchasing equity of redemption in Court co-sharers within the meaning of S, 90 . 1934 

5 al€ If fraud and misconduct. See 15 I.C. A.I-..J, 544 — 1934 A* 193. On this section, 

589. Sale by Government and purchase by see also 1934 M. 686=67 M.L.J. 563. (Elder 

mortgagee benami — Effect. See 40 B. brother^ assuming management of younger 

483=18 Bom. L.R. 438. Purchase of equity brothers property held liable to account 

of redemption by mortgagee in cxecuUon of compound interest). See 

money decree without leave under O. 21, ^ T-.W. 539=1933 M. 806= 65 M.L.J. 

R. 72, C.P. Code — Mortgagee purchaser not 548. 

a trustee for mortgagor. 19 Bom.E.R. 75. (b) .—Grant of Sheri land 

Mortgagee with possession of property sub- by C.overnment to member of Hindu joint 

ject to mortgage in favour of another— — Grantee named in patta individually 

Purchase at revenue sale by him in lircach —Subsequent enlargement of tenure by grant 
of his duty — Position and liability of such of full occupancy rights to heirs — Benefit of 
mortgagee-purchaser. 1927 M. 349=52 M. — Right of joint family to claim. See 

L J 135. Tu certain respects and for ccr- 40 Bom. L.R. 118=1938 Bom. 250. 
tain purposes the mortgagee in possession is Sec. 91. — Principle of section applicabc to 

a trustee for mortgagor and cannot take ad- auction-purchaser. Sec 5 L.W. 234. By 

vantage of that position to the detriment of reason of S. 91. the purchaser holds the pro- 

the rnortRapfor. 1.5 C.W.N. 776=7 T.C* perty for the benefit of the prior coiitractee 

772. Suit for enhancement of rent — Co- to the extent necessary to ffivc effect to the 

sharer tenant compromising suit and obtain- contract. For all other purposes and as be- 
ing intermediate tenure — Such tenure is not tween the purchaser and his vendor, the pur- 

ioint tenure of all co-sharers. 64 C.L.T. chaser is the owner and that is the reason 

547—1937 Cal. 455. Where the head lessee wliy in such circumstances the decree in a 

obtains a renewal of the lease from the lessor suit for specific performance must direct the 

without claiming to represent the sub-lessee first purchaser to join in execution of the 

and at a time when the rights both of the conveyance. 41 L.W. 645=1935 M. 333 

lessee and the sub-lessee had become extm- Unregistered contract of .sale — Vendee in 

guished, the sub-lcssccs arc not cnthlcd to possession under — Vendor trustee for 

the benefit of the renewed lease. 35 M.L. vendee and not entitled to eject him. 19 

V. 370=40 T.C. 581. Accretion to the estate Bom. L.R. 100 (F.B.). See also 36 B. 446 

during the lifetime of Hindu widow — Who- — I-C. 680. Where specific performance 

thcr partakes of the widow's estate. Sec 92 of a contract in respect of property whicli 

I C. 637=1926 O. 277. Co-sharer— Two in has sul.scquently passed into the hands of a 

possession as sharers of 2 anna extent and third party with notice of the contract is 

as mortgagees of 14 anna share— Ejectment cnlorced, the property in question shall pass 
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92. "WTiere a person contracts to buy property 
Purchase by person con- be held on truist for certain beneficiaries and buys 
tracting to buy property to property accordingly, he must hold the property 

be held on trust. their benefit to the extent necessary to give effect 

to the contract. 

93 Wliere creditors compound the debts due to them, and, one of such 

creditors, by a secret arrangement with the debtor, 
Advantage secretly gain- gains an undue advantage over his co-creditors, he 
ed by one of several com- hold for the benefit of such creditors the advan- 

pounding creditors. gained. 

94. In any ease not coming within the scope of any of the preceding 

sections, where there is no trust, but the person 
Constructive trusts in leaving possession of property has not the whole 
cases not expressly provid- interest therein, he must hold the property 

for the benefit of the persons having such interest, or 

the residue thereof (as the case may be), to the extent necessary to satisfy 

their just demands. 

Bom.L.R. 1481=99 I.C. 7 ^= 192 / B. 75. 
The vendee of property free of encum- 
brances with whom a portion of the conside- 
ration money is reserved to clear the encum- 
brances is not a trustee, or in position ana- 
logous to that of a trustee to the encum- 
brancer, in respect of the 

52 C. 100=88 I.C. 49=1925 C. 599. Con- 
structive trust is created where a person 
endorses and hands over to another Govern- 
ment promissory notes for obtaining me- 
rest thereon. 84 I.C. 490-— 1925 C- 2^. 
5*^^ also 36 I.C. 968 (974) . A trustee, who, 
without being guilty of negligence, gives to 
his servant the custody of trust property, is 
not liable for loss occasioned to the trust 
estate, by the felonious acts of the servam. 
Certain stolen property recovered from the 
accused person was kept with the person in 
charge of Malkhana who absconded with the 
property. Held, that S. 94, did not apply and 
no implied trust was created between the 
owner and the Secretary of State for India. 

18 L. 380=1937 L. 572. 

Secs. 94 and 95. — Where a co-sharer who 
has separated from the other joint owners 
and who is a constructive trustee of the lat- 
ter’s share of the property held in co-owner- 
ship and of the income thereof chooses to 
mix up his separate property with the pro- 
perty held in co-ownership and deliberately 
mingles the funds of both, the burden lies 
heavily on him to prove that acquisitions 
made by him after the separation have been 
acquired from his own separate funds and 
not out of the income of the property held 
bv him in co-ownership with the other 
owner . Ss . 94 and 95 of the Trusts Art 
apply to such a case, and the ‘^tber co-sharCT 
can therefore claim a partition of all the 
perties including those purchased after tne 

separation and of the entire income thcreot. 

in the absence of clear proof that the subse 
quent acquisitions have been made out ^ 
separate funds of the co-owner P 
Sion. I.L.R. (1940) Kar. 534=1941 Smd 

50. See also 1937 Mad. 675, 


NOTES. 

to the person entitled thereto and existing at 
the time of contract* To such a 
principles of S. 91 will apply • 138 1^ 

= 1932 N. 93. See also 1940 M.W.N. 76 
(who is constructive trustee) . 

Secs. 91 and 92. — Deed of arrangement 
or composition between debtors, creditors 
and trustees for deferred payment of debts 
out of debtor’s property — Non-registr^ion 
— Absence of words of conveyance — Con- 
structive trust if created — Subsequent rnort- 
gage by debtor of same property to creditor 

Latter party to prior deed — Held, that 

Ss. 91 and 92 of the Act applied to the case, 
and the defendant must be declared to hmd 
the property mortgaged to hirn upon the 
trusts mentioned in the prior deed of a - 
rangement or composition, free of encun - 
brances created in his favour and of y 
decrees or orders obtained ^y him on the 
basis of such encumbrances, and that a de 

cree for aclmmistration of the m ques- 

tion should be made. 63 C. 784-1937 Oal. 

Q 2 . — Where A purchased a village 
in her own name with the intenti^ of set- 
tling the property on B whom she had main- 
tainld and brought up as ^ no 

perfected gift was made and the 
the village was not given to ^ ^ 

beneficial interest m the village “1^ Yor 

lage is not purchased henamt rn trust lor 

R 19 M L T. 106=2 I.C. 316. 

■^'Sec. 94.— Where an undivided coparcener 
has mortgaged his share and on partition the 

p?opTr?y ^"Wllotted to a non-mortgagmg co- 
parcener who undertakes to off the mort 

gage he is saddled with an obligation m the 
nature of a trust and is bound to hold the 
property for the benefit of th® mort^gees 
to the extent necessary to satisfy their d - 
maid's." 1940 N.L J. 365 = 194^ Nag 149 
—I.L.R. ( 1941 ) Nag. 677.^ * * the 

suming management ^^^Yrust cre- 

death of his father— Constructive trust ere 

ated— Liability to account as trustees. 
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Illustrations, 

(a) Af an, executor, distributes the assets of his testator B to the legatees without 
having paid the whole of B^s debts. The legatees hold for the benefit of B*s creditors, to 
the extent necessary to satisfy their just demands, the assets so distributed. 

(b) A by mistake assumes the character of a trustee for B, and under colour of the 
trust receives certain money. B may compel him to account for such moneys. 

(o) A makes a gift of a lakh of rupees to B, reserving to himself, with B*s assent, 
power to revoke at pleasure the gift as to Ks. 10,000. The gift is void os to Us. 10,000 and 
B holds that sum for the benefit of A. 

95. The person holding property in accordance with any of the preceding 

. , 1 - sections of this Chapter must, so far as may be, per- 

Obligor’s duties, lifibiU- - 


ties and disabilities. 


form the same duties, and if subject, so far as may 
be, to the same liabilities and disabilities, as if he 
were a trustee of the property for the person for whose benefit he holds it: 

Provided that (a) where he i‘ightfully cultivates the property or employs 
it in trade or business, he is entitled to reasonable remuneration for his trouble, 
skill and loss of time in such cultivation or employment; and (6) where he 
holds the property by virtue of a contract with a person for whose benefit he 
holds it, or with any one through whom such person claims, he may, without 
the permission of the Court, buy or become lessee or mortgagee of the property 
or any part thereof. 

96. Nothing contained in this Chapter .shall 
Saving of rights of bona impair the rights of transferees in good faith for 
/lAe purchasers. considei’ation, or create an obligation in evasion of 

any law for the time being in force. 

THE SCHEDULE. 

Statute. 


Year and Ch?>pter. | 


Short title. 


Extent of repeal. 


29 Car II. c. 3. 1 The Statute of Frauds. | Sections 7, 8. 9, 10 and 11. 


Acts ok the Governor-General in Council. 


Number and Year. 1 


Short title 


Extent of repeal 


XXVIIT of 1866. 


I of 1877. 


The Trus'ees’ and Mortgagees.’ 
Powers Act, 1866. 


The Specific Relief Act, 1877. 


Sections 2, 3. 4, 5,32, 33, 34, 35, 36 
and 37 

In section *[* •] 43 the word 

[ trustee” wherever it occurs ; and 
in section 43 the words **manage- 
ment or” and “the trust property 


or'*. 


In section 12 the first illustration. 


THE UNCLAIMED DEPOSITS ACT (XXV OF 1866). 


1 

No. 

Short title. 

Amendments. 

XXV 

The Unclaimed Deposits Act, 
1866. 

Repealed in part, VXIV of 1867; XVI 
of 1874 ; XII of 1876; XII of 1891. 
Supplemented, V of 1870. 

LEG. REF. 

NOTES. 


1 The figtirc ''39” and by implication tlic Sec. 95 . — See 19 liom.L.R. 100; (1939) 

word “and” also were rcpealc<l liy the Re- 1 M.I-.J. 745 (guardian of minor, is trustee.) 

pealing and Amending Act, 1891 (XII of See. 96 . — See 10 L.W. 544, 

1891). tfic First Schedule. 
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lllth July, 1866. 

A.n A.cf to transfer to the Government of India certain 'securities and 

moneys deposited in the Sigh Courts of Judicature at 
Fort 'William, Madras and ’Bombay 

Whereas it is expedient that certain securities and sums of money depo- 
^ , , sited in the High Courts of Judicature at Fort WU- 

™ ■ liam, Madras and Bombay ^[* * *], in the course 

of suits in the said Courts or in the late Supreme Courts at Calcutta, Madras 
and Bombay, respectively, and now or hereafter appearing to have been in such 
deposit for a period of twenty years or upwards, without any claim thereto 
having been made and allowed during that period, should be transferred and 
paid to the Government of [the Province in which the ^Court has its principal 
seat] : * *] ; It is hez’eby enacted as follows: — 


1. All securities and sums of money deposited in the said High Courts 

*] or any of them, in the course of suits in any 
Money deposited in Higli of the said Courts or of the late Supreme Courts of 
Courts and unclaimed for Calcutta, Madras and Bombay, and now or hereafter 
^enty years transferred appearing to have been in such deposit for a period 
o overnmen . twenty years or upwards, without any claim there- 

to having been made and allowed during that period, shall be transferred and 
paid to ^[the Government of the province in which the ^Court has its principal 
seat] . 


2. [Repealed hy Acts XXIV of 1867 and X'VI of 1874.] 

3. Nothing in this Act shall authorize any transfer or payment of any 

such securities, sums of money or proceeds as afore- 
Transfer not made pend- ggid, pending any suit already instituted or which 
ing suits. shall hereafter be instituted in respect thereof. 


4. If any claim shall hereafter be made to any part of the securities, 

money or proceeds which shall be transferred and 
Re payment on subse- srpaid to any Government] under the provisions of 
quent establishment of Act, and if such claim shall, in the case of secu- 

rities and money transferred and paid under section 
1 of this Act be established to the satisfaction of the High Court 

from which the transfer shall have been made, * * * *]» 

ment of ^ fthe Pro\dnce in which that Court has its principal seat shall pay] to tue 
claimant the amount of the principal so transferred and paid as aforesaid, or so 
much thereof as shall appear to be due to the claimant M* J* 


THE UNCLAIMED DEPOSITS ACT (V OF 1870). 


Year. 

No 

Short 

title. 

Amendments. 

1?70 

V 

The UnclainieJ 
1870. 

Deposits Act. 

Repealed in part, II of 1874; XVI of 
1874. 


y 1874 cHid XU of 1876* 

a Repealed by Aeta XXIv'of 1887; XVI of 2 Substituted by A.O., 1937 


S. IJ 
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February, 1870. 

A.n A.ct to enable the High Cauris at the Presidency -towyis to deal with 
cost of petitions for certain mcmeys transferred to Government. 

Whereas the High Courts of Judicature at Fort William, Madras and 

Preamble Bombay have no power to deal with the costs of peti- 

tions under section 4 of Act No. XXV of 1866 (to 
transfer to the Government of India certain securities and moneys deposited 
in the High Courts of Judicature at Fort William, Madras and Bombay 
ij-*p «> =» ej payment of certain securities, moneys, or pro- 

ceeds transferred to Government : 

And whereas it is expedient to confer such power upon the said High 
Courts ; 

It is hereby enacted as follows : — 

1. Whenever any of the said Coui'ts shall make 
Power to direct by whom an order on any such petition, the Court may direct 
coata are to be paid. by whom the whole or any part of the costs of each 

party are to be paid. 


THE USURIOUS LOANS ACT (X OF 1918). 


Year. 

No. 

1 Sliort title- 

1 

Amendment. 

1918 1 

X 

1 riie Usurious Loans Act, 1918 j 

.mended, XXVill of 19^6. and Madras 
Act VIII o£ 1937 and otJier Piovuicial 
Acts. 


[22nd March, 1918. 

An Act to give additional powers to Courts to deal in ceHain cases 

tvith usurious loans of money or in kind. 


Whereas it is expedient to give additional powers to Courts to deal 
in certain cases with usoirious loans of money or in kind; It is hereby enact 
ed as follows : — 


siiort title and extent. may be Called The Usurious 

l^O.VNS J J.o« 

(2) It extends to the whole of British India, including British Baluchistan. 


I^EG. RKF. 

1 Repealed by Act XVI of 1874. 

2 Omitted. *‘So far as it related to the 
Administrator-General** W’ere repealed by Act 
II of 1874. 

* 

NOTES. 

1. — Act can be applied also in ftivour 
of a defendant who confesses judgment. 1 
R .')S0 = 1924 R. 144. Act is not retrospec- 
tive. 104 I.C. 191=1927 N. 338. Act not re- 
trospective and inapplicable to mortgage 
b<jnil executed before date of Ae.^ 1929 A. 
39. .SVc tiLso lOd I.C. 38 = 1928 N. 120; 96 
l.(\ 382=1926 X. 473. 'trtierc a mortgage 
execut-od in 192.3 was soucht to be redeemed 
after Act XXXVIII of 1926, held, it wjis open, 
to the Court to reduce the rate of interest 
payable to the mortgagee. 35 C. W. N. 654; 
1937 N. 101; 20 N.L.J. 03. The Usurious 

C.C 665 


Loans Act cun havo no application to a case 
in which there is no loan; nor would the 
mere fsict tliat the rate of interest is some- 
what high be itself a ground for interfer- 
ence in the absence of anything to suggest 
that the transaction was unconscionable or 
unduly hard. 22^ Pat. L. T. 12 = 1941 Pat. 

.Vpplic.^bility op Act to Berar. — The Act 
was made applicable to Borar by virtue of 
Goverimient Notification, in so far as it 
might bo applicable and subject to anv 
aincndnionts to which the enactment might 
bo subject in the Central Provinces. The 
Art was nincncled bv C.P. Act CXI of 1934) 
since 1 5tU .Tune, 19.34, and therefore the Usu- 
rious Loans Act as applied to Berar is sub- 
.icc-t to the same modification in Berar and 
the Amending Act therefore applies to Berar 
since that date. 1937 N. 101. I\aiorc a suit 
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addet^ 


(3) The Provincial Government may, by notification in the [Official 
Gazette], direct that it shall not apply to any area, class of persons, or class of 
transactions which it may specify in its notification. 

2. In this Act, unless there is anything re- 
Definitions. pugnant in the subject or context, — 

(1) “Interest” means rate of interest and includes the return to be made 
over and above what was actually lent, whether the same is charged or sought 
to be recovered specifically by way of interest or otherwise. 

(2) “Loan'’ means a loan whether of money or in kind, and includes 
any transaction which is, in the opinion of the Court, in substance a loan. 

(3) “Suit to which this Act applies” means any s-uit — 

(a) for the recovery of a loan made after the commencement of tliis 

(5) for the enforcement of any security taken or any agreement, whether 
by way of settlement of account or otherwise, made, after the commencement 
of this Act, in respect of any loan made either before or after the commence- 
inent of this Act; ^[or 

(c) for the redemption of any security given after the commence- 
ment of this Act in respect of any loan made either before or after the com- 
mencement of this Act. 1 

♦ 

104 I.O. 191 = 1927 N. 338. See also 106 I. 
C. 38 = 1928 N. 120; 35 C. W. N. 654 

(as to effect of amending Act XXVTTI of 
1926). Act applies to Ajmeer Merwara. 2 
A.M.L.J. 5. As to effect of Bengal Money- 
Lenders’ Act on onus of proof tindor this 
Act; see 63 C.L.J. 117. Act does not apply 
to suits in respect of a loan made or security 
taken or an agreement made before its com- 
mencement. 96 r.C. 382 = 1926 N. 473. Act 
applies to all suits for the recovery of loans 
advanced af.‘er the commencement of the 
Act. S. 2 (3) is quite general and includes 
not only suits based on bonds but also on 
negotiable instruments. 1931 A.L.J 662 = 1931 
A. 662. A suit for redemption of jewels pledg- 
ed is not one to which the Act can apply, for 
under S. 2, cl. (3), the applicability of the 
Act is confined to a suit for the enforcement 
of the secuHty kept. 27 Bom.L.B. 1162. S. 2 
(3) (6) of the Act applies irrespective of 
hie fa'ct whether the peison sought to be 
made liable executed the document as princi- 
pal debtor or as surety only. An undertaking 
to pay 75 per cent, interest as surety w« 
relieved against. 23 A. L. J. ^38-- 
47 A. .745 = 88 I.C. 78 = 1925 A. 400. Suit 
by debtor for redemption of credit--^ppU- 
cability of the Act. See 50 B. 107 — 92 I. C. 
368 = 1926 B. 65- Act (as amended by tJ.P. 
Amendment Act 1934), S. 2 (3) 

of. By rea.son of the provisions of S. (3) 

(ii) of the Usurious Loans Act as amended 
in U.P. proceedings under the U.P. Encum- 
bered Estates Act, it is competent to a Court 
to reduce -the interest even though the lo^ 
was incurred prior to the passing of Ine 
Usurious Loans Act. I.L.R. fl941) 

= 1941 A.L.J. 366 = 1941 O.W.N. 701=1941 
All- 293. Act as amended by O.P. 

Loans (Amendment) Act, 1934, Ss. 2 (3) 

3 — The C.P. Usurious Loans CAmendmen ; 
Act operates in respect of all smts for 
enforcement of agreements made afte 


LEG. BEP. 

1 Cl. (c) to sub-S. (3) of G. 2 was 
by Act XXVni of 1926, S. 2. 

NOTES. . 

for the recoveiy of a loan advanced m 193U 
and renewed in 3 933 is Alo"! 

Usurious Loans Amendment Ac. of 
come into force, the -V’t as amended dots 
applv to such a suit and the 5^^' - + 

to reopen the transactions if it finds that 
interest alone is excessive defined 1 ^ the 

amendment. I.L.R. Nag. 

NL.J. 325 = 1940 Nag. 363. See also 1938 Nag. 

112. Act as amended 

(S^"4cnJhfg^-Act xklll & must he 

held to come into operation only sin^ 

27th April, 1935, when it was published in 
the U.P. Gazette af^er having i^ceived the 
assent of the Governor-General. It is 
plicable to a suit which was instituted no 
onlv before that date but also before the 
Bill had received the assent of the 
although such suit was instituted aftei the 
bill was passed by the legislature. The Act 
.-annotbesaid to be passed 

ino- of S 1 f2) of the Amending Act un.u 
the final step uccessaiy to^mako 
been taken. 13 Luck. 31/— 1937 0.^\.N. 3^- 
= 1937 Oudh 241. (C. P. 

'a "2- %)" i¥-^i?e“£“^”tJsu'^ious 

Toans A.nondine\4t (Xr of 193^)^ 

trospec'ivo in oi)eration so as to « onen 

Court to exercise- wider j^Sie 

loan transactions made e uilSer 

1934, at any rate when the amount ^ 

such a loan has become the J^te I.L. 

a litigation \ 085 “" 1938 

B. (1938) Nag. = 325 = 1940 

Xng- 112. »^ce 1940 T*^^*L**T. 

2 ®' Ci-. (3).— Act is cot retrospective. 


s. 3] 
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3. (1) Notwithstanding anything in the Usury Laws Repeal Act, 1855, 

Se-opeaing of tranaac- in any suit to which this Act applies, whe- 

tions. ther heard C3> parte or other>vise, the Court has 

reason to believe, — 


NOTES. 

commenceineiit of the Act in respect of loans 
made either before or afver its commence- 
ment. The Act makes no distinction between 
the types of Coiirt to wldch it is to apply. It 
is applied to all suits which fulill the condi- 
tions necessary irrespective of the kind of 
the Court in whicli they are instituted. Hence 
a Court of Small Causes is entitled to exer- 
cise the powers conferred by S. 3 (1) (6) of 
the Act. S. 3 is mandatory and the Court is 
botmd to exercise the powers conferred the 
moment the facta bring tho claim within the 
ambit of the Act. A refund can be ordered 
by the Court of Small Causes, if the calc\ila- 
tions justify it. 1941 N. L. J. 456 = 1941 
Nag. 294 = I,L.R. (1942) Nag. 177 = 1, L. R. 
(1937) Nag. 119. 

Sec. 3 : Application of Section — Essen- 
TZALS.-^Tho amendment in 1926 conferring 
on the Courts the enhanced powers of re- 
opening accounts up to 12 years back has a 
retrospective effect and can be applied to 
suits governed by the Act, although institut- 
ed prior to the date of the amendment. 1936 
N. 239. The Court has no jurisdiction to 
reduce the rate of interest as set forth in a 
decree of Court. 163 I.C. 537 = 1936 A.W.R. 
478 = 1936 B.D. 217 = 1936 A.L.J. 510 = 1936 
A. 450. Tile language of S. 3 of the Usuri- 
ous Loans Act clearly shows that the Court 
has power to act suo nvotu even though the 
plea is not raised by way of defence, 1941 
N. L. J. 194 = 1941 Nag. 177 = 1. L. R 
(1942) Nag. 436; 1941 N. L. J. 456 = 1941 
Nag. 294. Where it is not possible for the 
High Court to reduce the interest in a ease 
wi-hout affecting a decree previously passed 
by a Court of competent jurisdiction, it 
cannot exercise the powers given by S. 3. 
The Court in exercise of its xjowers under 
S. 3 must not do anything wliich affects any 
decree, whetlier such decree be t«ter parte.s 
or not. 164 I.C. 325 = 1936 A.L.d, 919 = 1936 
A. 611. In larder to permit of the applica- 
tion of S. 3. two facts arc to be proved. Tho 
first is that tho interest is excessive and the 
second is that the transaction was as between 
the parties tliereto substantially unfair. 153 
I.C. 943 = 1935 Posh. 4. See ul^o 130 I.C. 254 
= 1930 C. 776; 19 Pat. 974 = 21 P.L.T. 740 
= 1940 P. W. N. 719 = 1941 Put. 99. Under 
tho section tho following points are clear : 
(1) the duly is vast upon tlic Court in cases 
to which tho statute is ax)plicable to apply 
its mind to its provisions even in a suit 
IichkI t-x par(c; (2) the words “whethei- O- 
parte or not” and ‘^tho Court lias reason to 
believe” indicate that the intention of the 
legislature was to enable the Court to take 
ui» tlie question of its own motion whether it 
has been raised by the defence or not; (3) 
the words reason to believe” have a sig- 

nificance; they mean something more than 
mere suspicion, namely, that the person has 


ancient cause to believe that thing. (4) 
Excessive interest cannot be defined but the 
considerations that should govern the matter 
are the financial conditions of the debtor, tlie 
nature of the security, the risk incurred, the 
period of rests and lastly the total advantage 
to the parties. (5) The word “substantiallv 
rair should be understood in the light of 
practical tests laid down in cl. ^ of sub- 
ItitcTcst €it 25 per cctxt. compotittd 
por annum with yearly rests is not excessive 
by itself so as to be described as being **sub- 
stantially unfair.” Relief not granted in a 

landlord and tenant. 52 C.L.J". 
73— 1930 C, 776. The provisions of sub-cl. 
(a;. Cl. (2), s. 3, impose upon the Court the 
coming to a conclusion as to what 
will be a reasonable rate of interest, having 
regard to the risk incurred. 1935 M W N 
408 = 1935 M. 468. For a transactSn to b^^ 
regarded as “unfair” it is not necessary that 
Court should be able to ascribe some moral 
blame-worthiness to tho creditor. It is open to 
the Court to come to the conclusion that the 
transaction is substantially unfair by taking 
account tho circumstances materiallv 

a* the time of the loan. 
1935 M. W. N. 408 = 1935 M. 468. Wliere 
the interest on a bond was fixed as Ra. 2 per 
<*enrt. per mensem and in cose of default the 
same was payable from the date of the exe- 
cution of the bond and not from the date of 
the default, tho transaction, is substantially 

I.C, 

118—1941 Lah. 23. Wlien tlie rate of into- 
lest IS not excessive, and the transaction is 
no substantially unfair, tho fact that into- 
r(»t js cai»i(alised once in three years and 
that, ns a result of accounts las ing' for about 
30 years, tho amount of Rs. 23 originally ad- 
vanced has amounted to Rs. 5,250 is no 
8:rouna for disnllo^^irify tJic claim, thouerh tlie 
case is a hard one. The Act docs not apply 
<o the transaction and tlie Court cannot re- 
open the account. 152 I.C. 522 = 1935 L. 38 
Apart from any circuxn.stance vitiating the 
<ontiact and even if tho con'ract is quite 
valid and operative. the Court has powers 
under S3. 3 to reduce the rate of interest, if 
It finds on fac's that tlie interest is excessive 
1 P. 263; 3 P. 279 and 7 P. 294 (PCrUisr.' 
1931 N. 25=130 I.C. 103. A baTgaiu wMch 
is fair in its inception cannot become imfair 
by the happening of subsequent events, nor 
can lu eicst which was reasonablo in the be- 
ginning become excessive at a later date. The 
Court 13 limited to a consideration of circum- 

loo'- t'"’ of the 

(P.C.) and 1918 PC 24<> 
Ref.] 144 I.C. 218=1933 N. 224 Under S 4 
as amended by the Punjab Relief of Indebt 
erlne.sd Act, the proper test to dotcimino whe- 
ther a tiansactioii 13 fair or unfair is to take 
into consideration tho circumstances as thev 
oxis ed at the time it wag made 42 P.L.B 
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NOTKS . 

372 = 1940 Lali. 276. From the mere fact 
that the mortgagor waa indebted and in 
urgent need of money, it cannot be inferred 
that the mortgagees were in a position to 
dominate hia will, and interest at Rs. 2-8-0 
per cent, per mensem eompoundable quarter- 
ly was nob held unconsionable. 27 A. L. J. 
1091 = 1929 A. 680. A high rate of interest 
is not necessarily to be regarded as excessive 
or substantially unfair. It is open to the 
creditor to adduce evidence that the prevail- 
ing rate of interest in the locality from 
where the parties come is the same or nearly 
the same as it has been agreed to or, that the 
high rate of interest was justified in view of the 
risk to which the creditor was exposed, mak- 
ing the transaction a substantially fair one. 
27 A.L.J. 1174 = 118 I.C. 375. Even if it is 
proved that it is the custom in the locality to 
charge interest at 75 per cent, per annum 
and 150 per cent, per annum m ease ot de- 
fault, the rate of interest can still be “eld \o 
1 d6 excBSSiYB fitnd Court has uudor S« 3 
power to re-open transaction and order 
payment in respect of excessive interest and 
no claim for such relief is necessary. 1929 
N 348. It is a common thing in India tor 
rates of interest to be charged upon secured 
loans amounting to one per cent, per mensem 
and in some circumstances even going as 
high as 2 per cent, per month. What rate 
t)f interest is charged depends on the circun^ 
stances, the security offered and so on, “““ 
no fixed rate of interest can be specified as 
being reasonable or fair in all cases. In 
burden is ou the borrower to show that tne 
rate of interest is excessive, and it 
what .linicult to hoM that as between 12 
cent and 15 per cent, the rate of interest 
alone can indicate that excessive- 

10 P.L.T. 430 = 119 I.C. — f of 
8ce also 1939 Pat. 300. A rate of 
75 per cent, in respect of a _ ‘ ^^d 

to a Government servant in nufair 

*The ‘STn and al- 

vit vf»sts‘ on another transaction of loan 
yearly lests on of a minor, and 

entered into by a ^ardian - ^ ,.- 3 * 15 

frZt "?Uc r^ducUon “f thS ra‘e3 of inter^t 

under the Usurious Loans Act to 15 

^mple interest was c! 

.1'^ n \V N. 1093 = 70 C.L.J. 3/3=iy-5y x -v-* 

200 (P.C.). Where a loan has been 
for interest, and this interest is a<Sded ^ 
Amount agreed to be duo wW 
action is agreed upon as an 

which includes , . oilnciple 

acknowledged debt, this is ground 

open to any sound obiection /ioans 

of its being unfair hX i^rea- 

souable ai& excessive, and 7^2 

duced to 15 per cent. ol L. w. 


1=1940 P.C. 60=:(1940) 1 M.L.J. 68 (P.C.). 
lu the absence of undue influence the Court 
cannot reduce the date of interest fixed by 
the parties with open eyes, unless the case 
falls within the provisions of this Act. The 
rate of interest provided . in a handnote was 
only Re. 1 per centum, per moath. ^ There 
was nothing to show that this rate of interest 
was unreasonable. [(1906) A.C. 461, Ref.] 10 
P.L.T. 322=116 I.C. 43=1929 P. 340. To 
bring a case within the Act, it is necessary 
to establish (a) that interest charged was 
“excessive” and (Z>) that the transaction M 
between the parties thereto was “substanti- 
«illy uuf 8 . 11 * ^ Both tlicss oloniGiits must do 

proved to co-exist. 120 I.C. 417 = 1930 L. 
65. See also 20 Pat. L. T. 825 = 1939 Pat. 
323; 20 P.L.T. 543 = 1939 Pat. 360. “Exces- 
sive” is explained to mean, excess of that 
which the Court deems reasonable having 
regard to the risk at the date of the loam 
It was held that in Bihar there was nothing 
to entitle a Court to hold that interest at 
twelve per cent, compound interest per a^ 
num is substantially unfair. 174 I.C. 197 — 
1938 Pat. 324. The expression “reason to 
believe” in S. 3 (1) docs not require that thrre 
should be evidence on the point before the 
Court. It is enough if the Court has re^on 
to believe that the rate is excessive by tak- 
ing iudicial notice according to the Evident 
Act. 1939 A. L. J. 40 = 1939 All. 323. 
"V^ero a mortgage bond contained a stipula- 
tion for payment of interest at 12 per cent, 
per annum with yearly rests, and there was 
io evidence either that the rate of interest 
prevailing at the time was lower than that 
provided in the bond or that the transaction 
was substantially unfair: that S. 3 

was not a bar to the enforceability ^ the 
claim for interest. 56 C. 960 = 33 C W. N. 
388. Tamsferee of debtor — Power of '^nrt 
to relieve— Meaning of the wo^s ‘debtor 
and 'creditor’; 4 L. 1 — ^,115 I.C. 841. A 

Court is authorised to consider the merits oi 
a .transaction in a case of recovery on n 
bond in which the defendant does not appe^. 
If Coiu t finds the payment of interest aub- 
s‘antiaUy unfair, it is a fit case to reopen 
transaction between the parties ^d give 
lief in respect of the excessive interest. 
Where even after the progressive discharge 
of the pHncipal the fixed rate of y^t®**^* 
continues on the whole sum borrowed, the 
provision as to interest is nnconsc.onable 
Ld unfair and will not be onfor^d « B. 

IC 433 = 21 Bom.L.B. 1126. Pnn 

cip^al amoiint made at settlement of previo^ 

atSounts High rate of interest — Power of 

Court to roduce ijriucipal amount and 1“*^' 

est General principles applicable. See 3 

W N (Supp.) 222. Where an ignorant ana 

illiterate mortgagor agrees to pay, 

2 per cent, per mensem compoundablo wim 
monthly rests, the stipulation is hard and un- 
conscionable and a Court of equity 
relief. 75 I.C. 784 (2) = 1925 A. 31. 
lief as to rate of interest can be 
merely because of hardship, in 
proof of undue advantage being 
the creditor of the debtor’s position. H 
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(a) that the interest is excessive; and 

(£') that the transaction was, as between the parties thereto, substanti- 
ally unfair ; 

the Court may exercise all or any of the following powers, namely, 
may, — 

(i) re-open tlie transaction, take an account between the parties, ana 
relieve the debtor of all liability in respect of any excessive interest ; 

(ii) notwithstanding any agreement, purporting to close previous deal- 
ings and to create a new obligation, re-open any accotmt already taken between 
them and relieve the debtor of all liability in respect of any excessive interest, 
and if anj’fhing has been paid or allowed in account in respect of such liabi- 
lity, order the creditor to repaj’’ any sum which it considers to be repayable 
in respect thereof ; 

(iii) set aside either wholly or in part or revise or alter any security 
• given or agi’eement made in respect of any loan, and if the creditor has part- 
ed with the security, order him to indemnify the debtor in such manner and 
to such extent as it may deem just : 

Provided that, in the exercise of these powers, the Court shall not — 

(1) re-open any agreement purporting to close previotis dealings and 
to create a new obligation which has been entered into by the parties or any 
persons from whom they claim at a date more than ‘[twelve] years from the 
date of the transaction; 

(ii) do anything which affects any decree of a Court. 

’Explanation. — In the case of a suit brought on a series of transactions 
the expression “the transaction” means, for the purposes of proviso (i), the 
first of such transactions. 

(2) (a) In this section “excessive” means in excess of that which the 
Court, deems to be reasonable having regard to the risk incurred as it appear- 
ed, or must be taken to have appeared, to the creditor at the date of the loan. 

In considering whether interest is excessive under this section, the 
Court shall take into account any amounts charged or paid whether in money 
or in kind, for expenses, inquiries, fines, bonuses, premia, renewals or any other 
charges, and if compound interest is charged, the pertods at which it is calcu- 
lated and the total advantage which may rea.sonably be taken to have been 
expected from the transaction. 

(c) In considering the question of risk, the Court shall take into ac- 
count the presence or absence of security and the value thereof, the financial 
condition of the debtor and tlic result of any previous transactions of the 
debtor, by way of loan, so far as the same were known, or must be taken to 
have been known, to the creditor. 

(d') In considering whether a transaction was substantially xinfair, the 
Court shall take into account all circumstances mateiially affecting the rela- 
tions of the parties at the time of the loan or tending to show that the tran- 
saction was unfair, including the necessities or supposed necessities of the 
debtor at the time of the loan so far as the same were knowm. or mxist be 
taken to have been known, to the creditor. 

Explanation. — Interest may of itself be sufficient evidence that the traii- 
sa ction was substantially unfair. 

T.EG. RKF. 

1 for bv Act XXXVTTT 

of 1026. S. 3. 

NOTES. 

n. 30=1025 S. 130. a7.^o 107 T.C. 742. As 

tlio effect of S. 3 a.s nmeTif1e<l by Punjab Act 
VTT of 10.34, R. 5, 1038 T.ah. 720. 

Sec. 3 fl) fi') Aim fii) : AppMOABiniTY and 
SCOPE. — There is rerluntlancy overlapping in 
els. (t) and (ii) of R. 3 (1) and the operation 
of Cl. (I'O cannot on that ground bo restricted 


to cases where the parties have entered into 
a subsequent agreement purporting to clo#je 
prertous dealings and to create a now obli- 
gation. 55 L.W. 470= (1042) 2 M.L.J. 170. 

Sec. .3 C2) ('<!') Ktpt.. — T he mere f.aot that 
parties are TOoney-lenders and that the in- 
terest is 2 per cent, per mensem simple and 
in default 3 per cent, does no*^ bring the case 
within the explanation to S. 3 (2) (d). *nSX‘ 
cessivo’* is a relative term ajid what is 'ox- 
ccesive’ in one case will not necessarily be so 
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(3) This section shall apply to any snit, whatever its form, may be, if 
such suit is substantially one for the recovery of a loan or for tlie enforcement 
of any agreement or security in respect of a loan ’ [or for the redemption of any 
such security.] 

(4) Nothing- in this section shall affect the rights of any transferee for 
value wiio satisfies the Court that the transfer to him was hona fide, and that 
he had at the time of such transfer no notice of any fact which would have 
entitled the debtor as against the lender to relief under this section. 

For the purposes of this sub-section, the word “notice” shall have the 
same meaning as is ascribed to it in section 4 of the Transfer of Property Act, 
1882. 


LEG. BEF. 

1 Inserted by Act XXVIII of 1926, S. 3. 

NOTES. 

in anolhor. It depends upon the suiTOund- 
ing circumstances. Courts, however, caiino>t 
assume their existence; they must be found 
on proper evidence. [1930 C. 207 ; 1918 P. 
C. 249 and 1928 O. 396 (F.B.)), Bel. on.] 
144 I.C. 218=1933 N. 224. Under the usu- 
rious Loans Act, loan means a loan whether 
of money or in Icind. An agreement to pay 
fifty per cent, of the principal as profit or 
interest for each year, in the case of a loan 
of paddy, is substantially unfair, and the 
(’ourt huv power to reduce the interest. 41 
C.W.N. 181. Beopening of transaction — 
Ground — Hig^i rate of interest. The Court 
when it is of opinion that the interest charg- 
ed is high considering the ample security 
available, is entitled to re-open the entire 
transaction. In the particular case, the Court 
reduced the rat^o of interest from 1 per cent, 
compound interest to 1 per cent, simple inte- 
rest in view of the long delay in filing of the 
suit and the ample security for the loan. I.^ 
E. (1941) Nag. 607 = 1940 N.L.J. 179 — 1940 
Nag. 156. Under S. 3 it is compulsory for 
the Court on coming to a, finding that the in- 
terest is irsui’ious to reopen the transactions 
and to find out what is really due at the pro- 
per rate of interest from the defendant to 
the plaintiff. The section does not Provide 
for any compensation by way of lessening ± 
ture intorfst and .such a procedure _ 

proper one for the Court to adopt. 1942 ^ 
WN G3 The words “Notwithstanding any 
nV.^;ment, purporting to close pre^ous 
.Ip-.linos and to create a new obligation m 
.S 3 (1) (iO iDorelv have the effect extend- 
ing the^ power conferred upon the Court to 
ve-open accounts already taken even to cases 
in which some agreement exists which piu- 
ports to close previous dealings. These words 
do not restrict the operation of this sub-sec- 
tion only to cases in which^ such an ep-ee- 

for refund l)v cveditor-Powors of Court. The 
power of Mie Court to order ropa^ent by 
the creditor to the debtor under S. 3 (l> (&) 
(ii> of fho Act is limited a case in which 
.lievo is an agreement purporting to close 
previous dealings and to create a new 
lion. The provision has no application to a 

in which there Is no such ort 

the transaction is merely an or<^na^ 
gn.-c, 44 C.W.N. 253 = 1940 Cal. 2Ti. See 

also 1941 Nag. 294. 


Sec. 3 as amended in U. P. — The effect of 
the amendment of S. 3 of- the original Act 
in U.P. is that the Court can now relieve the 
debtor of liability in respect of excessive in» 
terest not only when the interest is excessive 
and the transaction was substantially unfair 
but also where either the interest is excessive 
or the transaction was substantially unfair. 
14 Luck. 49 = 1938 Oudh 156. afco 14 Luck. 
404 = 1939 Oudh 223. It is clear from the Expl. 
to proviso ItoS. 3(1) that the Act permits a 
suit to be brought on a series of transactions. 
Hence where there was a series of mortgages, 
each being in renewal of an earlier one, it is 
open to the Count to re-open and to give re- 
lief in respect of, the entire transaction 
comprising the various mortgages, under the 
Agriculturists Belief Act 

Loans Act. 15 Luck. 145 — 1939 O.W.N. 977 
= 1939 Oudh 287. A decree obtained by a 
creditor prior to the institution of proceed- 
ings under the Encumbered Estate Act 
es to be operative as a decree when the debt 
which merged in the decree becomes the sub- 
iect of adjudication by the special Judge. 
Hence there is no decree in existence and S. 3 
can be allied to reduce the interest. I.L.R. 
(1941) A. 567 = 1941 A.L.J. 366 — 19^ AU. 
293. see also 1939 O.W.N. 385 = 1939 0.184. 

C. P. Amendment Act. — There is nothing 
unfair in the charging of future interest. 
WTien the primary interest is in the case 

of an instalment mortgage bond but 
tual interest ivorkod out wouH not exceed 1 <3 
per cent, the rate is not excessive. jTi© 
word ^^interest” used in S. 3 (1) («) 
to the primary rate secured. -^ny other 
clause referring to inte/’est payable on de- 
fault etc., would have to be examined under 

Sbu 

OF -The w^rd -agriculturist;- in the Madr^ 
Amendment to Explanation I of 9. 3 of tim 
Usurious Loans Act is used m its ordio^ 
sense of a person following the call of 
culture. 52 L.W. 636= (1942) 2 M.L.J. 486. 

Secs. 3 and 4.— Where the rate of interest 
is hiffh the Court may proceed to give reiier 
unde? S. 3 (1) (a) and (5) read 
plnnation to the proviso m cla^e 
it is stated that interest may by itself o® 
sufficient evidence that the transaction 
substantially unfair. In such 
unnecessary to consider whe^er t 
was in a position to donunate the wnU 
borrower. 107 I.C. 742, See also 168 I- t;. 

982 = 39 P.L.B. 495. 
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(5) Nothing in this section shall be eonstiTied as derogating from the 
existing powers or jm’isdiction of any Coiirt. 

4. On application relating to the admission or amount of a proof of 
- ' a loan in any insolvency proceedings, the Court may 

nso voncy procee gs. exercise the like powers as may be exercised under 

section 3 by a Court in a siiit to wdiich this Act applies. 


THE USURY LAWS REPEAL ACT (XXVIII OF 1855) 


Year. ' 

* 

No. 

Short title. | 

Amendment. 

1853 

1 

XXVIll 

The Usury Laws Repeal Act, IRcpealed in part XIV of 1870. 

1855. 1 



An vie# for the repeal of the 

[19#7fc September, 1855. 
Usury Laws. 


Preamble. 


Whereas it is expedient to repeal the laws 
now in force relating to usury ; It is enacted as 
follows : — « 

1. [Repeal of enactments.] Rep. by the Repealing Ac# (JCIV) of 1870.) 

2. In any suit in which interest is recoverable, the amount shall be adjud- 

^ ^ * w ft€d or decreed by the Court at the rate (if any) 

cr^d**by Court? ° e c • upon l>y the parties ; and if no z’ate shall have 

been agreed upon, at such rate as the Court shall 


deem reasonable. 


NOTES. 

Secs. 2 to 4; Scope and Epkect. — The Act 
XXVIII prescribes rulea for determining the 
mto at which interes-t, where recoverable, 
shall be calculated aud does not deal with 
the right to recover interest. 3G P.R. 189 i. 
The Act abolishes all usury laws, and any 
rato of interest whicli the parties may stipu- 
late is now legal, B.IT.C. (A.C.) 7. (N.B. 

— But the Usurious Loans Act now gives the 
Court power to allow or not sucn a rate). 
Ever since the Act was passed, it has been 
the uniform practice of the Courts to treat 
all restrictions on the rate of interest, as re- 
moved. 20 W.B. 317 — 12 B.L.K. 451, This 
Act is conclusive proof that the intention, 
of the legislature is that the parties shall be 
left to make, and bo compelled to stand by 
their osvn bargains. 2 M.U.C.R. 451. The 
effect of the above Act was not to take away 
the equitable jurisdiction of the Court to re- 
lieve against penalties. 17 B. 106 fF-B.). 
See also 2 C.W.K. 333; 10 B.H.C.B. 382 and 
19 W.B. 271=11 B.L.B. 135. Courts in this 
country should take iio‘ to enforce^ oppres- 
sive transactions to whicli the parties have 
not given free consent. But a contract, 
which is deliberately consented to, cannot be 
set aside merely because a very heavy risk 
is provided for by a vorj' high rate of inte- 
rest. An agreement to pay an incre^ised rate 
of interest on default, may be enforced at 
law; but equity will not recognize it. 6 B.H, 
C.B. (A.C.) 7. The provisions of this Act 
do not override the general law of the coun- 
try. The Court is not compelle<l to enforce 
over%' agreement for interest. 99 P.B. 1894. 


(See Contract Act, Ss. 73 and 274.) The 
equity jurisdiction of Indian Courts is not 
taken away by the Act. 4 B.H.C.B. (A.C,) 
202. In a case in which there is nothing to 
show that there was any fraud or undue in- 
fluence, no discretion is left to the Courts 
under the sections of the Usury Laws Bepeal 
Act referred to above, for modifying the 
terms as to interest made by the parties. 125 
I.C. 629 = 1930 L. 733. Belay in suing is no 
sufficient reason for refusing plaintiff the 
full interest agreed upon between the par- 
ties. (50 P.B. 1912; 66 P.B. 1917 and 36 
M. 333, Rcl. on.) 125 I.C. 629=1930 L. 733. 
Interest at 25 per cent, per annum — No proof 
of unduo influence — Transaction cannot bo 
relieved against. 5 K. 619 = 1928 B. 7. 
TlHicre Usurious Loans Act applies, interests 
at 40 per cent, may be relieved against. 2 
■A.^C.T^.J. 5. 

Kkkect oi’ Tilt; Act. — Tliis Act docs not 
affect contracts entered into previous to it 
as to interest. 7 B.TI.C.R. (O.C.), 19 ; 3 B. 
L.R. (O.C.) 30 = 12 W.B. (O.C.) 9, See alco 
6 B.l-I.C. (A.C.) 23- Neither this Act nor 
S. 10 of tlio Contract Act prevents the appli- 
cation of the Hindu rule of damdupat where 
the parties arc Hindus living in a presiden- 
cy-town. 7 C.L.R. 204. The Act does not 
affect cons‘racts entered into previous to its 
passing. ,3 B.H.C.B. (A,C,) 11. 

Implied Contracts for Interest. — A con- 
tract to pay interest implied from the deal- 
ing of the parties is governed by the Act. 
Interest Act (XXXII) of 1839) has no 
application to such a case. 30 P.B. 1894. 
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Contracts for usufruct of 
property in lieu of interest- 


Amount of interest to be 
deposited in <jertain cases 
of conditional sales under 
Bengal Regulations. 


3 Whenever a Court shall direct that a judgment or decree sh^ bear in- 

terest, or shall award interest upon a judgment or 
Bate of interest upon a . order the interest to be calculated at 

judgment nr decree. thfrate aUowed in the judgment or decree upon the 

principal sum adjudged, or at such other rate as the Court shall think 

4 A mortgage or other contract for the loan of money, by whi^ it is 

agreed that the use or usufruct of any property shall 
be allowed in lieu of interest, shall be binding upon 
the parties. ^ 

5. AVhenever, under the Regulation of the Bengal Code, a 

be made of the principal sum and interest due upon 

any mortgage or conditional sale of land hereafter tc 

be entered into, the amount of interest to be deposited 

shall be at the rate stipulated in the contract, or, i± no 

rate has been stipulated and interest be payable under 

the terms of the contract, at the rate of 12 per cent. , «iibiect to 

Provided that, in the latter case, the amount deposited shall be j. 

the decision of the Court as to the rate at whicn 

Proviso. interest shall be calculated. 

6 In any case in which an adjustment of accounts may become necessaiT 
• ‘ , , between the lender and the borrower of money upon 

Rate of merest on future mortgage, conditional sale of landed property, or 

adjustments of accounts. contract whatsoever, which may be entered into 

after the passing of this Act, interest shall be calculated at the rate stipulat^ 

therein ; or. if no rate of interest shall have been rL^on- 

able under the terms of the contract, at such rate as the Court shaU deem r 

able. 

* * ] 

'PTT'R WAR donations AND INVESTMENTS 

act (XXXVII OF 1940). 

Uufin to make donations to public funds 

pose of assisting in India to make dona- 

Whf,rfas 't to „,ake investments in Government loans 

^rtosl"^ aisistrn^ tke prosec ution of the present ^ 

LR. 135. It is open to the Cotirt to decide 

whether a stipulation as to the enhanced rate 
wns agreed upon between the parti^ as 
rest properly so called or as penalty. ^ 
W.N 175 = 26 C. 300. In a 
India where there is much 
the ignorant lower classes who m much re 
quire^to be protected against thenMelvcs, ^ 
^gkiLt money-lenders, a too hteral anpln^ 
tion of the above provision could only ^ 
^•irodaotive of oppression and in.iustico or the 
most erovious kind. 3 A. 260 (F.B.). This en- 
actmeff in no way prevents a Civil Court ^ 
India, which admimstere law and 

from examining into the ®|orce 

ae-reements and from declining to enfor^ 
old. agrcementB. unless ^ey ^re shoe™ to be 
fair and reasonable. 4 B.H.C^R. (A.o.; ^ 
Mere exorbitant rate of a 

fact that the rate of interest on the 
due under a promissory ® the 

bitant, is not sufficient to 29 O. 

plaintiff to the interest stipulated. 


LEG. REF. ^ 

1 see Ben. Reg. I of 

U however now in force only in the Sonthai 
Pkrganrs? knd possibly in the Chota Nagpur 
division; and with the exception ^ 
parts which relate to 

tion is also in force in the Punjab. See the 
ana'll' repealed by Act XIV of 1870. 

notes. , . - 

ciroFF AND IPFECT. — It is the intention of 
Ihk iWslature that the parties shall left 
io make and be compelled to stand by their 
own bargains. 2 M.H.C.R. 451. Tne section 
is applicable to suits on contrac.s, 
vest at the agreed rate is recoverable 
pec‘ive of the creed of the contracting p* 

tics. G N.W.P. 358. -R,=..,pr— Tliis 

Court's Power to Orant KEi-iEr. 

.loss not ntTe.t the question of pen^ty 
nr no penalty, and the Court him the power 

to decide upon t^t P"'"* * 71 °=?! B. 

relief against penalty. 19 WB- 27 
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And whereas it is also expedient to remove doubts as to the legality of such 
donations and investments where already made ; 

It is hereby enacted as follows : — 


Short title. 


Interpretation. 


1. This Act may be called The War Donations 
AND iNVESTilENTS (COMPANIES) ACT, 1940. 

2. In this Act “Government loan^^ includes a 
loan floated by the Government of the United King- 
dom. 


3. Any company formed and registered under the Indian Companies 

Act, .1913, or under the Indian Companies Act, 
Power of compames to 1882, or under the Indian Companies Act, 1866, or 
merns invest- j^^y Act or Acts repealed thereby may, not- 

withstanding anything contained in the Indian Com- 
panies Act, 1913, and notwithstanding that the memorandum of association 
or the articles of association of the company do not enable it so to do, by 
special resolution authorise the making of a donation from the company's 
assets to a public fund formed, or the making of an investment of the com- 
panj’-’s assets in a Govemment loan floated, for the purpose of a.ssisting the 
prosecution of the present war. 

4. Any donation to a public fund formed, and any investment in a Go- 

‘ , . , ernment loan floated, for the purpose of assisting the 

investments flreml y prosecution of the pre.sent war made by any coinpany 

to which this Act applies between the 3i’d day of Sep- 
tember 1939, and the commencement of this Act shall be as valid in all respects 
as if it had been made in accordance with the provisions of section 3, and after 
the commencement of this Act. 

5. If any question arises whether for the purposes of this Act a loan is a 

Government loan floated for the pui*pose of assisting 
Decision of douhtts. prosecution of the present war or whether a fund 

is a public fund formed for the purpose of assisting the prosecution of the present 
war, the question shall he decided hy the Central Government whose decision 

shall be final. 

the waste lands claims act (XXIII OF 1863). 8 


Year. 

No. 

Short title. 

Amendments. 

1 

1863 1 

XXIII. 

Waste Lands Claims Act. 

^ Rep. in part. IX of 1871 ; X of 1914 
and -Amended, IV of 1914, 


LEG. REP. 

1 Short title. “The Waste Lands {'Clfiims') 
.\rt, 18.5.1,'’ ftrr the Indian Short Titles Act. 
3897 (XIV of 1897), Gcnl. Acts. Vol. IV. 
For ProceedinpfS relating to the Sill, see 
Cftlratta Cnsctte, 186.1, Supplen^ont, p. 109. 

NOTES. 

82,1. Sec also 31 C. 233 = 7 C.W.N. 876. 
Where a bond does not provide for two rates 
of interest, one lower and the other higher, 
the latter being payable under certain cir- 
cumstances, but provides for only one rate 
of interest, payable on breach of the con- 
traot to pay at the stipulated time, S. 2 is 
applicable to such a bond, notwithstand- 
ing that the interest stipulated is payable 

C.C.M.— 666 


inpm iijc oi xne aemana. io tj. JsUO. 

Where under an ngreetnont to re-pav a loan 
on a certain dsite, the debtor incurred no ob- 
ligation to pay interest at all oa the money 
which ho owed, and his liability to pay into- 
resr only on default, held, ihat such n stipu- 
lation wn.s not governed by the Contract Act 
of 1872 oi- tin* Contract ( Ainendnient ) Act, 
1899. Interest, a( the stipulated rate could be 
recovered under Act 28 of IS.'iS, S. 2* 25 At 
343 = 11 M.L..T. 421. 

Coi^RT’s ni.scRETiON'. — By S. 2 of this Act 
the Court must allow the contract rate of 
interest upto the date of the decree, 3 M. 
125. 

Nkooti.able Instruments Act. — S. 80 of 
Neg. Ins. Act does not deprive a plaintiff 
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Note, — Thi’oughout this Act for “Goveinment” the words “Provincial 
Government’^ have been substituted by Government . of India (Adaptation of 
Indian I^aws) Order, 1937. 

[lOiA March, 1863. 

An Act to provide for the adjudication of claims to waste lands. 
Whereas it is expedient to make special provision for the speedy adjudi- 
Preambie. Cation of claims which may be preferred to waste 

lands proposed to be sold, or otherwise dealt with, on 
account of [the Provincial Government], and of objections taken to the sale or 
other disposition of such lands ; It is enacted as follows : — 

1. When anj’’ claim shall be preferred to any waste-land proposed to be 

T 3 . . „ sold, or otherwise dealt with, on accojiint of [the 

claims to land, Jbjpe- 

lions to sale of same. taken to the sale or other disposition of such land, 

tlie Collector of the district in which such land is 
situate, or other officer performing the duties of a Collector of Land Revenue 
in such district by whatever name his office is designated, shall, if the claim or 
objection be preferred within the period mentioned in the advertisement to be 
issued for the sale or other disposition of such land, which period shall not be 
less than three months, j^roceed to make an enquiry into the claim or objections. 

2. The Collector or other officer as aforesaid shall call upon the claimant 

or objector to produce any evidence, or documents, 
upon which he may rely in proof of his claim or ob- 
jection ; and after considering the same, and making any further enquiry that 
may appear proper, shall dispose of the case by an order for the admission or 
rejection of the claim or ob^jection ; and if the land is proposed to be sold, for 
the sale of the same subject to any condition or reservation which, to such 
Collector or other officer as aforesaid, shall appear to be proper. 

If the land is ordered to be sold subject to any condition or reservation, 

such condition or reservation shall be notified to in- 
tending purchasers at the time of sale. 

3. Pending an enquii^ into any claim or objec- 
tion under the last preceding section, the Collector or 
other officer as aforesaid .shall postpone the sale or 

other disposition of the land; i.* 4 .* i 

and, if ho shall order that such claim or objection be rejected, he shall 

po 5 ^tpoiie th© ssilc or otlt©r disposition of tii© 
land, to allow the claimant or objector to contest the 
ordei’ of rejection in the manner hereinafter provided. 

4. If the Collector or other officer as aforesaid 
shall consider the claim or objection to*be established, 

claim appear iw >ja and that the sale or other disposition of the land 

shed, but may afterwards take place, he .shall stop the sale or other 

he proceeded with. disposition of the land ; ^ 


Procedure in such cases. 


Notification of conditionB. 


Postponement 
pending enquiry. 


of sale 


to allow claimant to con- 
test rejection of claim. 


Sale to be stopped if 
claim appear to be establi- 


NOTES. ^ 

of his contractual right to interest. 29 A. 3o 
= 34 I.A. 6 = 11 C.W.N. 105=17 35 

(P-C.). , 

Skos. 1 ANTI 18. — The procedure prescribed 

bv the Act is not confined to 
lield by the Government and applies to tne 
sale or dealing with lands to 
eminent could not show aj^y titl^ 44 O. - 
= 43 I.A. 303 = 21 C.W.N. 291 (P-CO- S, IS 
which prescribes a special period of limitaton 
for the making of claims is 

.to proceedings before the special Court to dc 
constitu^^ed under the Act. 44 C. 328. 


Construction op Act. — The Act makes a 
great invasion on private rights, and thoM 
pleading it in bar of a claim must bring the 
matter strictly within its provisions. 44 C. 
328, supra. An advertisement of a proposed 
sale incorrectly stating the name of the por- 
nava in wh’ch the lands are situate is mis- 
leading and insufficient. 44 C. 328. A 
for recovery of possession of the property ^ 
sold might be brought in the ordinary Cour« 
within the ordinary period 
44 C. 328. Suit for declaration of 
— Land Revenue assessment not 
evidence of possession — Bights of tresp 


S. 7J 
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copy of order 
or of sale. 


Older when final. 


but such sale or other disposition of the land may aftei'wards be proceed- 
ed with, if, on an order Issued * *J to try the claim or objection, as pro- 
vided in section 6 of this Act, the claimant or objector shall fail to establish 
the same. 

5. If the Collector or other officer as aforesaid shall order that the claim 

or objection be rejected, or that the land be sold sub- 
^ehvery^^to claimant of condition or reservation, or that it be 

^ o rej ion ^jt^erwise dealt with, he shall cause a copy of such 

order to be delivered to the claimant or objector; 
and if such claimant or objector shall not, within one week from the deli- 

vei’y of such copy, or w’ithin such further time as the 
Collector or other officer as aforesaid, for any special 
reason to be recorded, shall see fit to grant, give notice in A\'Titing to such Col- 
lector or other officer as aforesaid, that he intends to contest such order, the 
order shall be final. 

or objector shall, within the time allowed, gives such 
notice, the Collector or other officer as aforesaid shall 
immediately make a report to the • *] superior 
which he is immediately subordinate] and shall for- 
ward with .such I'cport a copy of Ms order, stating fully all the cireumstanc- 
e.s of the case, and the evidence adduced in support, or othel’^vise, of the claim 
or objection ; 

and sucli * •] authority, on the receipt of such report, and after 

. . * _ , calling for any further information which it may con- 

iJeoision o oar . sider necessary, may confirm, modify or reverse the 

order of the Collector or other officer as aforesaid. 

If the *t^ * *1 authority as aforesaid confirm the order of the Col- 

Icctoi’ or other officer as aforesaid, or modify such 
order in such manner as to leave any part of .such 
order in force adverse to the claimant or objector, the Collector or other offi- 
cer as aforesaid shall certify such order to the Couit constituted a.s herein- 
after provided ; 

^ . * and such Court shall forthwith give notice to the 

T^of.ce to claimant. claimant Or objector ; 

and if such claimant or objector shall not *[• • *] institute a suit 


If the claimant 

Rpport to Boar^t. 

revenue authority ®[lo 


Certification to Court. 


decision wiien final. 

be final. 

6. The Provincial 


in such Court to establish his claim or objection, the 
order of the *[• • •] authority aforesaid shall 


Power to ortler suit to try 
claim admitted bv Collector. 


Government may. with twelve months after the date 
on which the claim of any ebnimant of waste land, or 
the objection of any objector, as aforesaid, shall have 
been admitted under thi.s Act by the Collector or 
other officer as aforesaid, direct a suit to be brought to try the claim or obiec- 
tion of the claimant or objector, in a Coitrt constituted as hereinafter provided. 
7. For the investigation and trial of claims under this Act, the Provin- 
cial Government shall constitute, in everv district in 
Special Court for trying ^yhirh there may be anv waste lands capable of being 

.sold, or othervvi.se dealt with, on account of ftbe 

was voporiloil bv Act TV of 1014 

a The words “to whhdi ho is* imiuodiaVlv 
suliordinato” woro added bv Ac*^ of 1914 
» The words “Board or other** were renoal- 
od bv .Act TV of 1914. * 

^The words “whliuj thirtv davs from the 
delivery of such notice from the* Court*’ were 
lepealod by the Tndlan limitation Act, IX of 

Jiniita^on. see now the Indian 
T.imitation Act, IX of 1908. 


claims. 


NOTES. 

*o produce. 2 R. 498 = 1925 R. 87. On this 
Act, see ntto 5 W.R. ('Waste I.iRnd3 Ref.) 1 ; 
2 Agra 258; 7 W.R. 474; 12 C. 279. 


T.EG. REP. 

1 The words “liy the Bocal Governmoal ’’ 
were repealed b.v .Vc* TV of 1941, Sch., 
part I. 

2 The words “Bo.ard of Revenue or other’* 
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Provincial Government] a Court consisting of an uneven number of persons, 
not less than three, of whom fhe Judge of the district, or the officer presiding 
in the principal Civil Court of original jurisdiction in the district by whatever 
name his office may be designated, shall be one. 

Any one or more of the members of which such Court shall consist shall 
_ - - have power to make all such orders in the case as 

ower o mem era. may be necessary prior to the hearing of the suit : 

Provided that whenever the Collector, or other officer, by whom the 

original enquiry was held, is the officer presiding in 
Exclusion of officer mak- principal Civil Court of original jurisdiction in 

iiig original enquuy. district, such officer shall not be a member of such 

Court. 

8. Whenever any Coxirt is constituted under this Act, notice thereof shall 

be given by a written proclamation, copies of which 
Notice of constitution of shall be affixed in the several Courts, and in the offic- 
Special Courts. several Collectors and Magistrates of the 

and from the date of the issue of such proclamation no other Court shall 

be competent to entertain any claim or objection 1^- 
Claims not cognizable in longing to the class of claims or objections for the 
other Courts. trial and determination of which such Court is con- 

0 The Courts constituted under this Act shall be held at such place or 

places, within the limits of their respective junsdic- 
Speciai Courts where held. considered most convenient. 

10. In eveiw-suit instituted under section 5 of this Act, the c^imant ® ® 

waste land, or objector to the sale or other disposition 
Plaintiff and defendant such land, shall appear as plaintiff ; and tne 

in suit under seetion 5. lector, or other officer aforesaid, shall appear as defen- 
dant on the part of [the Provincial Government]. n«.pnt • 

Appearance. Either party may appear by pleader or by • 

Provided that, if such other officer as aforesaid be the presiding offie^ of 
t ioviaea i principal Civil Court of original jurisdiction in 

Proviso. district, the Provincial Government shall 

appoint some other officer to appear as defendant in the ease on its . 

appoint some m be instituted H* * *1 under section 6 of this 

^ Act the [Provincial Government], by any officer, to 

be appointed for the purpose, shall appear as plain- 
tiff • nnd the claimant or objector as aforesaid shall 


Plaintiff and defendant 
in suits under section 6. 


appear as defendant. 


Regulation of proceed- 
ings. 


11 In suits instituted under this Act, except as 
hereinafter provided, the proceedinp shall be 
lated, so far as they can be, by the Code of Oivil 

Procedu™ ^ ^ Ihall^be 

the heai'ing of the suit, of which due notice snail ne 

Procedure before hearing. to the parties or their agents; and on the day so 

tis - K-sL-Sf 

Procuring attendance of Court in sufficient time before the day fixed for tne 
witnesses. hearing of the suit: and the Court shall issue a 

poena requiring such witness to attend the Court on that day. 


EEG. REF. _ 

1 The words "Hjy tho Eocal Government 


were repealed by Act IV of 1914. 
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It shall be competent to the Court to 1 ‘equire the personal attendance of 

X, . ^ ^ the claimant of the waste land, or objector, asafore^ 

dance' of ^ said, on the day fixed for the hearing, or at any sub- 

sequent stage of the suit. 

13. On the day fixed for the hearing of the suit, or as soon after as may 

be practicable, the Court shall proceed to examine the 
claimant of the waste land, or the objector, or his 
agent (when his personal attendance is not x*equired), and the witnesses of the 
parties ; 

and upon such examination, and after insxjecting the documents of the 
parties, and making any further enquiry that may appear necessary, shall pro- 
ceed to pass such order in the case as it may considei* just and proper. 

No appeal or revision. appeal shall lie from any decision or 

order passed under tliis Act, nor shall any such deci- 
sion or order be open to revision. 

15. If, on the trial of any suit under this Act, any question of law or of 

Keferonce of question of having the lorce of law, or the construction of 

law, etc., to High Court etc. ^ document affecting the ments of tlie case, shall 
1 u* *1 ' arise, on which the Court sliall entertain reasonable 

oouDts, the Court may, either of its own motion, or on the application of any 
o± the parties to the suit, draw up a statement of the case and submit it with 
Its own opinion, for the opinion of tlie High Court of Judicature, or of the 

highest Civil Court of Appeal and Revision in the territory in which the 
land is situate : 

Provided that it shall be the duty of every Court held under this Act to 

.oferencB obliga- reference to such High Court, or Court of 

Appeal, li, in any suit under this Act, any question 

. . . . ^ „ shall arise involving any principle of general impor- 
tance, or the rights of a class. ^ ^ t' ^ i 

16. The Court ma^' proceed in the case uotwitiistandiiig a reference to the 

Court may proceed not- ^^'^h Court, or other highest Civil Court of Appeal as 

withstanding reference. aioiesaicl; aiicl may jiass an order contingent upon the 

. , • * X. opinion ol the Jligli Court, or other Court a.s afore- 

said, on the point referred ; 

but no final order for the sale or other disposition of tlie land in question 

but not make final order. suit, or for the admission or rejection of anv 

„ , , claim or objection which shall bo before the Court in 

such suit, shall be passed, until the reecii>t of tlie order of the said ilisrli Court 
or highest Civil Court of Appeal. ’ 

17. The record of cases disposed of by Courts constituted under this 

Rcrorda ofca.es ,vi,erc '><> .JeP<>sitcd ainon^t the the 

to be deposited. piiiicipal Cj\i1 Court ol orifj’iiial .iurisclictioji in tlio 

district in which the property in dispute i.s .situate. 

18. Xo claim to any land, or to compensation or damages in respect of 

Limitation as to claims to nVi',' dealt witli on aecouiit of 

land sold or dealt with. |thc J loMiicial ( .ovemment ) as wa.sto land shall bo 

, X u. . . . received alter the expiration of throe vears from f bo 

date on which such land shall have been delivered bv the fProvinri il ^ ^ 

ment] to the purchaser, or otlieiwise dealt with. ' 1 1 roMncial Govern- 


WTieu 

tory. 



NOTES. 

See. 18.— Sec 14 C. .‘^28 cited under S. 1. 
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with, or au objection to such sale, or to compensation or damages in respect 
thereof, in the Court constituted under this Act for the district in which the 
land is situate ; and shall show good and sufficient reason for not having pre- 
ferred his claim or objection to the Collector or other officer as aforesaid, with- 
in the period limited under section 1 of this Act ; such Court shall file the claim 
or objection, making the claimant or objector plaintiff, and the Collector of 
the district or other officer as aforesaid (with the like provisions as aforesaid 
if such other officer be the presiding officer of the principal Civil Court of ori- 
ginal jurisdiction in the district), the defendant in the suit; 

and the foregoing provisions of this Act shall be applicable to the trial 
and determination of the suit. 

The report of the officer employed to give delivery, or to take possession, 
on the part of [the Provincial Government], of the land sold or otherwise 
dealt with, shall be conclusive evidence as to the date on wliich such delivery 
was made, or possession Avas taken. 


19. In any case in which the land has been sold, if the Court shall be of 

opinion that the claim of the claimant is established, 
If claim est^hsheJ, pos- Court shall not award the claimant possession of 

compensation. ^ land in dispute ; but shall order him to receive 

from [the Provincial Government] Treasury, by way 
of compensation, a sum equal to the price at Avhich the land was sold, in addi- 
tion to the costs of suit. 


20. If the land shall have been sold subject to any condition or reserva- 

tion, or shall not have been sold, but shall have been 
\\ hen land sold not ub- otherwise dealt with on account of [the Provincial 

otWwTse‘'der.rt“%vfth ’ Government], and the Court shall be of opinion that 

the claim to such land, or the objection of an objector, 
i.s established, the Court shall award the claimant or objector to receive such 
sum, in respect of his interest in such land, as .shall be awarded in that behalf 
under the provisions of Act VI of 1857^ (for the acquisition of land for public 
purposes)^ 

and thereupon the Provincial Government shall proceed under the said 
Act to obtain an award of the A’alue of such intex'e.st. 

21. award under any of the provisions of the two last preceding po- 

tions shall be in full satisfaction of the claim of the 
Award urnler two l«ft claimant or objector; and shall bar any future claim 
jAftions to be in full satis- part, in respect to the land in suit resting on 

faction. same cause of action, or on a cause of action 

which existed prior to the date of the sale or other disposition of the land on 
account of tlie 1 Provincial Government]. 

Nothin"' in this Act shall be held to prevent the Provincial Govem- 

nient’ from awarding, to any claimant of Avaste land 
sold on account of [the Provincial Government], on 
in-oof to the satisfaction of the Provincial Govern- 
ment of the claim of such claimant (iiotAvithstanding 
tlial he may not liave preferred his claim either to 
tlie Collector or other officer as aforesaid, or to the 
proper Court constituted under this Act, within the 

presm ibecl by this Act), such amount \and 

within the limit as to amount mentioned m .section 19 of this Act, 
h^vc been sold not subject to any condition or reseiwation, as to such ProAin 

cial Government may seem proper. 




Goveinnient not barred 
from awarding compensa- 
tion for land ubsolutelj 
sold, thongli claim bo not 
preferred in time. 


LKG. RFF. 


ISOM'*, S. 2. 


\ See now ilie T.uud A..qu;!5iti.>n Act (I 


S. 3 ] 


The Weekly Holidays Act (XVIII of 1942). 53-2/^ 


tU6land have been sold subject to auy condition or resex'vation, 01 * 
^ have been otherwise disposed of, on account of [the 

sold Provincial Government J , and any claim to such land, 

claim proved, though not objection to the sale or other disposition of the 
preferred in 'time. land, shall be proved to the satisfaction of the Pi*o- 

vincial Government, although not preferred to tlie 
Collector or other offtcer as aforesaid, or to the Court constituted under this 
Act, within the period prescribed by this Act, the Provincial Government may 
awai'd to such claimant or objector such amount as to such Provincial Govern- 
ment may appear to be the value of the intex'est of such claimant or objector 
in such land. 


Jfixercise of power of the 
Provincial Ooverament by 
the Poard of Kevenue or 
the Pinancial Commissioner. 


^123-A. lu a province for which there is a Board 
of Revenue or a Financial Coimnissioner, the powers 
and duties of the Provincial Government under 
sections 6, 10, 22 and 23 may be exercised by such 
Board or Financial Commissioner, as the case may be.l 

3 f # ^ 1 


WEEKLY HOLIDAYS ACT (XVIII OF 1942). 

[3rrf 1942. 

A.n A.ct to provide for the grant of weekly holidays to persons eynployed in 
shops, restaurants and theatres. 

WniiREAS it is expedient to provide for tlie grant of weekly holidays to 
pei*sous employed in shops, restaurants and theatres; It is hereby enacted as 
follows ; 


Short title, extent and 1. (, 1) Tilis -:Vct iua\' be called The AVeekly 

commeucement. HOLIDAYS ACT, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force in a Province or in a specified area within a 
Province only if the ProWncial Government by notification in the Official 
Gazette so directs. 


nt^finitious unless there is anything re- 

pugnant in the subject or context, — 

(ay* “establishment" means a shop, restaurant or theatre; 

(b) “day” means a period oT twent \'-l‘our Iiours beginning at midnight; 

(c) “restaurant" means any premises in wliic)» is carried on principally 
or wholly the business of .supplying meals or refreshmentN to the pni>iic cr a 
class of the public for consumption on the premises but does not include a res- 
taurant attached to a theatre; 

(d) “shop" includes any premises ^\llere any retail trade or business 
is carried on, including the business of u barber or hair dresser, and retail sales 
by auction, but excluding the sale of programmes, catalogues and other similni' 
sales at theatres; 

(e) “theatre” incltides any premises intended principall\- or wholly for 
the i>rcscntation of moving pictures, dramatic performances or'stage entertain- 
ments ; 

(/) “week” means a period of seven days beginning at midnight on 
Saturday. ^ 

3. (1) Every shop shall remain entirely closed on one dav of the week 

Closing of shops. by the shopkeeper in a 

^>otiee permanently exh.hited in a conspicuous place 
in the shop. ^ 

(2) The <hiy so .specified sliall not be altered by the .shopkeeper more 
otten than once in three months. 


r.EG. REF. 

J AfUlecl by Act IV of 1914, Srh. 1. 


•-* by Art X of 1014 ^ 
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4. Every person employed otherwise than in 
Weekly holidays in shops, Confidential capacity or in a position of manage- 

lesraurants and theatres. ment m any shop, restaurant or theatre shall be al- 
lowed in each week a holiday of one whole day : 
Provided that notliing in this section shall apply to any person whose 
total period of employment in the week including any days spent on authorized 
leave is less than six days or entitle to an additional holiday a person employ- 
ed in a shop who has been allowed a whole holiday on the day on which- the 
shop has remained closed in pui*suance of section 3. _ . . _ . , 

5. (1) The Provincial Government may, by notification in the Oinei^ 

Gazette, require in respect of shops or any speeded 
Additional half-day cios- class of shops that they shall be closed at suchhour 
iug or holiday. afternoon of one-week-day in every week m 

addition to the day provided tor by section 3 as may be fi^ed by 
Government, and, in respect of theatres ^d restaurants or w 

of either or both, that every person employed theism week 

fidential capacity or hi a position of management shaU be in each w^ek 

an additional holiday of one-half-day commencmg at such houi in the atte 

noon as may be fixed by the Provincial Government. section. 

(2) The Provincial Government may, for the purposes of tMs ^ction, 

fix diftm-ent liotirs for different shops or different classes of shops or for di± 

ferent »\4°^kly dlTon^^^^^^^^ shop^lt'closed in purs-uanee of a require^ 

ment u'nier‘ sub-fe^tLm ?l)%hafl be spe/fied 

permanently exhibited in a conspicuous place in the shop ^d shall 
Id bv the shopkeeper more often than once in three months. 

0. No deduction or ^ -Thich apphes sh^ be 

No deduction or ubute- made on account of any day or pait of a aay 

«.- 

tiona 3, 4 and 5. and if auch 'day’^he ‘‘ah^* none Itie 

oidinanly receive wages the^waees he w^ld have drawn had the 

esta^blNhiimnrnot^'r^^iahi^ t^ie holiday not been aUowed on that day 

"" f. Aphf Provincial Government may, by notification in the Official 

JpeeilJ. . ii.ch^“STmii” as it 

^c^n^U^ae^ned 

•1 nublic servant within the meaning of section 21 of the incu Provin- 

‘ “ s; oSrmnTnt a;”i„^l;«™ SdSi- .n. io... 

Powers of Insptc^ors. he is appointed — __iies with 

(<d outer and remain in any establishment to which^ "^e fit ^ 

sucli assistants, if any, establisliment and of any record, 

1 -r J^rrying out the 

purposes^ of jhj^s Act ; necessary for earrj-ing out the 

piiri^osos o^ this Act. r\-f anv vecord vesrister ov notice 


S. llj 


(XXXI 
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but no person slmll be compellable to answer any question il! tlie answer may 
tend directly or indirectly to criminate h-imself. 

9. In the event ol any contravention of the provisions of section 3, of 
Penalties. section I, of a requirement imposed by notification 

, under sub-section (1) of section 5, of section 6, or of 
the lilies made under clause {c) of sub-section (2; of section 10, the proprietor 
oi other person responsible for the management of the establishment in which 
such contravention takes place shall be punishable with fine which may extend, 
111 the case of the first offence, to twenty-five rupees, and, in the case of a second 
or subsequent offence, to two liuiidred and fifty rupees. 

ID, (1) The Provincial UoverniiiLmt may, subject to tJie condition of pre- 
liules. vious tniblication by notification in the Official 

this Act Irazette, make rules for carrying; out the purposes of 

(2) In particular and without prejudice to the generality of the foreeoino' 
power, such rules may — ® 

. defme the^ persons who shall be deemed to be employed in a confi- 
dential capacity or in a position of management for tlie purpose of sections 4 
and 5 ; 

(b) regulate tlie exercise of their po\vei*s and the discharge of their duties 
by inspectors; 

(c) require registers and records to be maintained and notices to be dis- 
played 111 establishments to whicli this Act applies and prescribe the form and 
contents thereof, 

11. The Central Government in respect of establishments under its con- 
Power of exetnntion -..ilI Provincial Government in respect of 

subject to such conditions, if any. as it thinks fit to 
impose, exempt any establishment to which this Act applies from all or any spe- 
cified provisions of this Act, and may, on any special occasion in connexion with 
a fair or festival or succession of public holidays, suspend for a specified period 
the operation of this Act. 

THE INDIAN WEIGHTS AND MEASURES OF CAPACITY 

ACT (XXXI OF 1871).^ 

CONTENTS. 

Secti'ions. 


Preamble. 

1. — Pretijnin^ri/. 

SEcn'ioNs. 

1. Short title. 
r..ocal extent. 

II. — Sta ndards. 

2. Standard of weights. 

3. Units of weights aud measures of 
capacity. 

-1. ‘ Special weights and measures of 
capacity may be authorized. 

5. Districts how defined. 

Sub-districts how' defined. 

0. Priuiaiy standards to be providetl. 

7. Uo«‘al standards to be provided. 

III. — tJ.vc of nttu jyeifjhti: and Meosures. 

of capacity. 

8. Use of new weights and measuia-s of 


J>. Contracts by weight or measure of 
capacity. « o w* 

— fVardetis. 

10 . Appointment of Wardens, 

11 • Power to make rtiles. 

12. Publication of rules. 

Rules, wlien specially applied, to have 
torec or law. 

Officers of Government nnd others to 
I'ojiipJy with rules. 

14. Warden may refuse to verify or 
<’onoct things unfit. 

15. E-xercise of any of Warden's powers. 
1 -' Counterfeiting Warden's marks. 

I/. Tables of equivalents. 


18. 
ment, 


cqu 

Definition of 


appropriate Govem- 


cupacity in Gox’crnmcnt oflSces, etc. 

fRv|). ill part by Standard of Weights Act (IX of 1939).! 

— (1) Througliout this Act, save ns exprc.ssly provided, for "Governor- 


UEG. REP. 

I Por the Statement of Objects and Rea- 
sons, see Gazette of India, 1871, Pt. V, p. 

C- C. ^ ! . — 60 / 


proceedings in Council, see ibid. 
1871. Suppl-men», pp. 1181, 1290, 1404 

lOiO. ' ^-’7 


5330 


'Tmi Civil Court Manual (Imperial Acts). 


tS. 1 


General in Council' and *LiOcal Government’ the words ‘appropriate Govern- 
ment’ are substituted by the Government of India (Adaptation of Indian Laws) 
Order, 1937. 

(2) “The Indian Weights and Measures of Capacity Act, 1871, in so far 
as it relates to the establishment of standards of weight, is hereby repealed. 
(Act IX of 1939, section 6.) 

[30^/l October, 1871. 

An Act to regulate the Weights and Measures of Capacity of British India. 
"Whereas it is expedient to provide for the ultimate adoption of a unifonn 

system of Weights and Measures of Capacity through- 
Preamble. British India; It is hereby enacted as foUows 

I . — Pre liminary. 

1. This Act may be called The Indian Weights 
S hort title. Local exteuf. AND MEASURES OP CaPaCTTT A^'T, 1871, and extends 

to the whole of British India. 

1 1. — Standards . 

2. The primai-y standard of weight shall be called a ser, and shall be a 

weight of metal in the possession of the * [Central 
Standard of weight. Government], equal when weighed in a vacuum, to 

the weight known in France as the Kilogramme de Archives. 

Units of weights and 3. The units for weight and of measures of 

measures of capacity. capacity shall be — 

for weights, the said ser; . , u at 

for measures of capacity, a measure containing one such sei of water at 

its maximum density weighed in a vacuum. 

4 The appropriate Government may, from time to time, by notification 
* appropiiace Official Gazette, declare the magnitude and 

Special weights and mea- ^denominations of the weights and measures of capa- 
sures of capacity may be other than the said units, to be authorized under 

authorized, this Act : 

Provided that evei-y such weight or measui^ of 

oral multiple or integi'al sub-multiple of one of the units aforesaid. 

81 al “"Ptiple^or mtegia like manner, revoke such notifi- 
cation otherwise ordered in any such notification, the sub-divirions 

of aU Yner weights and measures of capacity shall be expressed in decimal 

parts. 

O The appropriate Government may, from time to time, by notification 
o. 1 e pp p Official Gazette, define the limits of districts 

Districts how defined. purposes of this Act. .« - • 

Tho oT-iiirouriate Government mav, from time to time,, by notification m 
Ihe api 1 Official Gazette, define the limits of sub-distriets 

Sub-districts how defined. purposes of this Act, 

6 The appropriate Government may provide, 
for such districts as Mit] thinks fit, proper primary 
standards and sets of the said authorized weights 

and •-f for the purposes of this Act, be deemed the stan- 

dards for such districts. 


Primary standards to be 
provided. 


LEG. REP. 

1 Substituted by A.O., 1937, for overa 

A.O., 1937, for 

NOTES. ^ 

Sec. 1. — See 23 T.C. 535. 


Secs. 1 and 2: Case i^w. — 56 P.L- 
■R. 1914; 23 I.C. 535; 40 A. 84 = 19 <>• L- 

X 146 = 43 X.C. 433 = 15 A. L J 897; 20 

P.R. fCr.) 1913; 15 Cr. L. J. 11; 36 P. L. K. 

A.— see 22 I. C. 115=15 Cr L. X 
11 and also cases cited supra under ss. 1 and 4. 
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7. Tlie appropriate Uoveiiuiieiit may provide, for such sub-districts as it 

thiuks ht, copies of sucii of the said authorized 

piovicied \scights and measures of capacity as shall be neces- 

p ovic e . saiy to serve as local standards in such sub-districts. 

Ssucii local standards sliall be tleeiaed correct, until they are proved to 
be otherwise. 

III. — of uew Weights atui Alt^aaures of Capacity. 

8. Whenever the appropriate Uovernment considers that proper stan- 

dara weights and measures of capacity have been 
Use of new uuj laade available for the verilication of the weights and 

Go?e“meut°iaicS^eti.^' muusuies oi capacity to be used by auy Governineiit 

oftice or municipal body or railway company, the 
appropriate Government may by notiheation in the Official Gazette, direct 
that, after a date to be fixed therein, all or any of the weights and measures of 
capacity authorized as iiforesaid shall be used in dealings and contracts by 
such office, body or company , and may , in like manner, from time to time, al- 
ter or revoke such direction. 

9. After the date fixed in any notification under section 8, ail dealings 

and contracts had and made by the officei’s, bodies or 
Contracis by weight or companies, mentioned in such notification, for any 
measure oi capacity. work to be done or goods to be sold or delivered by 

weight or measure of capacity, shall, in the absence of a special agi^eement to 
the contraiy, be deemed to be had and made according to the weights or mea- 
sures of capacity directed in such notification to be used by such officers, bodies 
or companies. 

I V . — U’ardciw*'. 

10. The appropriate Government shall appoint Wardens for the custody 

of the primary and local standards and sets of autho- 
Appolntmeut of W an eus. weights aiid measures of capacity hereinbefore 

mentioned. 

Tile appioiiriate Goverimient may, at any time, suspend or remove any 
such "Warden «iiid appoint another. 

„ * u .. appropriate Governmeut may, from 

Power to ma o u time to time, make rules consistent with this Act for 

regulating the following matters : — 

(a) the appointment of Wardens; 

(5) tlie guidance of Wardens in all matters connected with the perform- 
ance of their duties; 



machines 
and of eertifyi 

Provided that such vci*ification siiall not be required to be made oftener 
than once in two yeai*s; 

(e) the errors whicli may be tolerated in weights, weighing machines and 
mea.sures of capacity authorized under this Act, and in balances: 

(/) the shapes, in-oportions and dimensions to be given to weights 
weighing machines, and measures oJ' capacity authorized under this Act and 
to balances, and the materials of which they may he made; ’ 


with theii 


(g) marking woiglits and mea.sures oC capacity authorized under this A.ct 
leir several denominations; ‘ “ ‘ 
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Publication of rules. 


(i) the fees to be paid for verifying, correcting and certifying the verifi- 
cation of weights, weighing machines and measures of capacity authorized under 
this Act, and of balances. 

12. Such rules shall be published in the Oflfieial 
Gazette. 

And the appropriate Government may, by notification in the Official 

Gazette, declai’e that, from and after a day to be 
B^es, When specially jjained therein, all or any of the said rules shall come 
le , o a%e orce o force in respect of any Government office, muni- 

cipal body or railway company : and thereupon, to 
the extent specified in such notification, such rules or rule shall have the force 
of law. 

13. All officers of Government, municipal officers 
and officers and servants of railway companies shall 
comply with such rules so far as they concern them, 
and pay such fees as the said iniles shall prescribe. 

14. The Warden may deface, or render incapa- 
ble of use, or refuse to verify, coi'reet or mark, any- 
thing brought to him for verification or correction, 
which appears to him unfit for verification or correc- 
tion. 

15. Any of the powers and duties conferred and imposed by this Act on a 

Warden may be exercised and performed by any other 
Exercise of any of War- officer wjhom the appropriate Government may, from 
den’s powers. appoint. 

16. Whoever knowingly counterfeits any mark used by a Warden under 

section 11 shall be punished with imprisonment for 

Counterfeiting Warden’s which may extend to three years, and shall 

also be liable to fine. 

17. The appropriate Government may, from time to time, prepare tables 

^ ^ . of the equivalents of weights and measures of capa- 

Tables of equivalents. city, other than those authorized under this Act, in 

terms of the weights and measures of capacity so authorized, and the equiva- 
lents so stated, after notification in the Official Gazette, shall be deemed the 
true equivalents. 

i[18. In this Act “the appropriate Govern- 
ment’’ means, in relation to standards of weight, the 
Central Government, and in relation to measures of 
capacity, the Provincial Goveimment.] 


Officers of Government 
and others to comply with 
rules. 


Warden may refuse to 
verify or correct things 
unfit. 


marks. 


Definition of appropriate 
Government. 


THE WILLS ACT (XXV OF 1838). 
[N. B.] Omitted as being practically spent. 


THE WORKMEN’S COMPENSATION ACT (VIII OF 1923) 


Year. 

No. 

^ Short title. 

1 

Amendment. 

1923 

1 VIII 

The Workmen's Comper.sation 
Act, 1923. 

Kepealed in part and amended, VII of 
1924 : Amended .XXXVII of 1925: 
XXIX of 1926; V of 1929; XV of 
1933; VII of 1937; TX of 1938 ; XIII 
of 1939; XLII of 1939; I of 1942. 


LEG. REF 
1 S. 18 inser‘ed by A.C., 1937. 
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[6th March, 1923. 

An Act to provide for the payment by certain classes of employers 
to their ivorkmen of compensation for infury by accident. 

Whereas it is expedient to provide for the payment by certain classes of 
employers to their workmen of compensation for injury by accident ; It is here- 
bv enacted as follows : — 

CHAPTER I. 

pRELrMTNARY. 

Short title, extent and 1 . (1) This Act may be called The Workt^ien's 

rommenceinent. COMPENSATION ACT, 1923. 

(2) It extends to the whole of British India, including British Balu- 
chistan and the Sonthal Parganas. 

(3) It shall come into force on the first day of July, 1924. 

2. (1) In this Act, unless there is anything re- 

c m ions. pugnant in the subject or context, — 


IsrOTES. 

Sec. 1. — The Act is a quasi penal statute 
and must not be interpreted wUh sympathetic 
leniency but must be constructed strictly. 14 
R. 753 = 1937 R. 45. Where a workman re- 
ceives injuries, and negligence and a breach 
of duty are proved against the employer, 
thorp are other remedies than the one provid- 
ed for in the Act, which may bo found by a 
workman, and in pursuing them a decree of 
compensation may be reached which is^ more 
commensurate with the actual loss and injury' 
involved. 172 T.C. 490 (2) = 1937 Rang. 451. 
The Act prescribes compensation to be paid 
in 04 >rtain circumstances. It is not open to 
the Commissioner to award any damages or 
any other compensation except that provided 
by‘ the Act. Hence arrears of pay ca^ot 
bo granted bv him as compensation. T.l,.R. 
(1939) A. 1 = 1939 A. 29. The Act may 
or may not apply to apprentic- 
es, the nature of the contract being the decid- 
ing factor. Contract of service is necessary 
to bring apprentices under the category of 
“workmen.’^ The student of the B class *»f 
tho Maclagan College is neither an appren- 
tice nor a workman. 119 I.C. 722 — 1929 B. 
573 (2). In proceedings for recovering com- 
pensation under the Act the employer is 
entitled to be a party and it is open to him 
if .-o advised to contest the status of the al- 
K'ged dependant. 7 R. <160. 

2. 2 (1) as amended in 1933. 

includes*^ in the terra “dependent” unthout 
nnv further qualification, only the wife, 
minor legitimate son, unmarried legitimate 
daughter or widowed mother. For a fatner 
of a deceased workman to bo adjudged a do- 
poiirlont, bo must show un<lcr S* 2 (2^ that 
lie was wiiolly or in part dependent on the 
earnings of his son at tho time of his death. 
5.5 Iv.W. • 20 r.= n942) 1 M.T...T. 400. Bepen- 
<lency under tlie Act menus dependence at 
the time of the death of the deceased work- 
man. The wife who was dependent at that 
time is entitled to compensation. The mere 
fact tha* she remarried after her husband's 
death could not have the effect of divesting 
her of that right which vested in her at the 
time of her husband’s death. 42 C.IV.N. 510 
= 68 C.B..T. 467. Where a sou cannot be 
sni«l to he tho mere fact that on 


account of some infirmity he was maintain- 
ed by his deceased father does not give Mm 
tho fight to be regarded as dependent. 1930 

B. 657. Provided the personal law of the 

deceased workman permits an adoption, n 
minor adopted son will fall within the scope 
of the definition of **dependenV*. 32 P. L. 
R. 213 = 12 L. 50. The term brother in its 
pHmary sense means a brother of tho whole- 
blood and it is only in a secondary and ex- 
tended sense that the term is deemed to in- 
clude a brother of tho half-blood. Wliether 
tho ♦erm is to be taken in its primary or 
secondary sense depends in each case upon 
tlie context. 6 R. 46. The term “minor 
brother*’ in S. 2 (1) (<J> does ot include a 

minor half-brother. 9 R, 46. But see 1931 
L, 752 (2). The expression “unmarried 

daughter” includes widowed daughter. 37 

C. W. N. 453 = 1933 C. 368 = 60 C. 820. 

Tho words ^'unmarried sister” include 
a w’idowed sister. 19.34 B. 115 (1); 

1932 B. 1 = 13 B. 228. The definition of the 
word “dependent** is exhaustive. An adopt- 
ed daughter is not a dependent and is not 
entitled to receive compensation- 1931 B. 
399 = 32 P. B. R. 341; 1932 B. 1 = 13 B. 

228. Tho actual dependence on the de- 
ceased w'orkman is not the criterion 
for judging whether compensation should 
be paid to the persons mentioned in the defi- 
nition or to any of them. The mere proof 
of tho specified relationship would entitle the 
person concerned to compensation. (Policy 
of the legislature stated). 13 B. 228. The ques- 
tion wheher the fatJter and the mother were tit 
tho time of the deceased workman's death 
“in part dependent” on his earnings, is a 
question of fnct in each case. Where the 
(h'ceased and his father paid their wages 
or used their wages to maintain themselves 
and some of their relatives in one common 
establishment, each was to some extent de- 
pendeikt on the earnings of tho father. Con- 
sequently the father and the motlier are de- 
pendents and entitled to some portion of the 
compensation money pavablo under the Act. 
42 C.W.N. 516 = 68 C.B‘.T. 467, The expres- 
sion “widowed mother” in S. 2 (1) (<f) (i) 

and the expression “paren'* other than a wi- 
dowed mother” in S. 2 (1) (f?) (ii) do not 
incbido a “widowed step-mother”. 71 C.B.J. • 
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(a) and* **minor” mean respectively a person who is not and a 
person who under the age of 15 years ; 

(b) ‘* Commissioner^^ means a Commissioner for Workmen's Compensa^ 
tion appointed under section 20 ; 

(c) ‘‘compensation” means compensation as provided for by this Aetj 

^[(d) “dependant” means any of the following relatives of a deceased 

workman, namely : — 

(i) a 2[widow] minor legitimate' son, and unmarried legitimate daughter, 
(yr a widowed mother ; and 

(ii) if wholly or in part dependent on the earnings of the workman at 
the time of his death, a ® [widower], a parent other than a widowed mother, a 
minor illegitimate son, an unmarried illegitimate daughter, a daughter legiti- 
mate or illegitimate if married and a minor or if widowed, a minor brother, an 
unmarried or widowed sister, a widowed daughter-in-law, a minor child of a 
deceased son, ^[a minor child of a deceased daughter where no parent of the 
child is alive], or where no parent of the workman is alive, a paternal grand- 
parent] ; 

( e) “employer” includes any body of persons whether incorporated or 
not and any managing agent of an employer and the legal representative of a 
deceased employer, and, when the services of a workman are temporarily lent 
or let on hire to another person by the person with whom the workman has en- 
tered into a contract of ser\dce or apprenticeship, means such other person while 
the %vorkman is working for him ; 

(f) “managing agent" means any person appointed or acting as the 
representative of another person for the purpose of carrying on such other 
person’s trade or business, hut does not include an individual manager mibordi- 
iiate to an employer; 

(fj) “partial disablement” means, where the^ disahlernent is of a tem- 
poraiw nature, such disablement as reduces the -earning capacity of a workman 
in any emplovment in which he was engaged at the time of the accident result- 
ing in the disablement, and, where the disablement is of a permanent nature, 
sueh disablement as reduces his earning capacity in eveiw emplo^pnent which 
be was capable of undertaking at that time : provided that everv iniurv speci- 
fied in Schedule T shall be deemed to result in permanent partial disablement : 

(h's “prescribed” means prescribed by rules made under this Act: 


T^EG. REF. 

iSec. 2 ri) nowly aiibstituted by Act 
XI of 1933. The old' sub-cl (fT) stood as 
follows: — “dependen^’^ means any of 
the following relatives of a deceased work- 
man, namely, a wife, husband, parent, minor 
son, xmniarried daughter, married daughter 
who is a. minor, minor brother or unmarried 
sister, and includes the minor children of a 
deceased son of the workman and, where no 
parent of the workman is alive, a paternal 

ffiant-parent.” , 

2 Rubstituted and inserted by Act TX ot 

1<13S. 

NOTES. 

238 = -l-t C. W. N. 471=1940 Cal. 285. A 
step-mother is not dependant within the 
meaning- of S. 2 CD ^Teither the tepn 

^*moth»‘r” nor the term ^'parent” would in- 
clude a step mother or step-parent and hav- 
ing record to the laneruaffe used by the leg^- 
lature, it cannot be held that a step-mother 
is a ^‘dependant*’. 22 F.L.T. 102.3. The pur- 
pose of the statute in awarding compensa- 
tion is not to give solatium to a relative of 
a person who is an employee and has b^n 
fatally injured, but something to replace the 


actual loss which he or she has snflPered. The 
question of dependenev is a question of fact 
which must be decided fn relation to the 
particular circum9*ances of each given case. 
A person made an application for compensa- 
tion for the death of his n-ife on the ground 
thait she met her death in course of her em- 
ployment. There was nothing more to sug- 
gest that he had suffered a*- ‘all pecuniarily 
by reason of his wife’s death that 
the fact of dependenev had not been prov- 
ed and hence the husband was not entitled 
to claim any compensation. 186 I.C. 9.3 = 1939 
Rang. 369. 

S, 2 fl) CD- — Tf a person who is responsi- 
ble for the putting up of a building gets 
workmen supplie<l bv a Sirdar and pavs 
them through the Rirdar, he and not the 
Rirdar is *he employer of the workmen for 
the purposes of the "Workmen’s Compensa- 
tion Act. 42 C.W.N. 80.3. . 

Rkc. 2 (1) Col. — As to test of 
disablement, see 1936 A. 493 = 163 T.C. 644 
= 19.36 A.L.T. 701 Cnotcd under S. 4 , 

Partial disablement — Injury to nnger--— 
Right to compensation. See 19.3i i-/. 
cited under S. 3 (11 Co). 
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(i) ^‘qualified medical practitioner” means any person registered under 
the Medical Act, 1858, or any Act amending the same, or under any Act of any 
legislature in British India providing for the maintenance of a register of medi- 
cal practitioners, or, in any area where no such last-mentioned Act is in force, 
any person declared by the Provincial Government, by notification in the 
Official Gazette, to be a qualified medical practitioner for the purposes of 
this Act ; 

'(t) Omitted hy Act XV of 1933'; 

(AO ‘‘seaman” means any person forming part of the crew of any 
^ •] ship, but does not include the master of ®[thel ship; 

(?) “total disablement” means such disablement, whether of a tem- 
porao'^ or permanent nature, as incapacitates a worlcman for all work which he 
was capable of performing at the time of the accident resulting in such disable- 
ment : provided that pennanent total disablement shall be deemed to result from 
the permanent total loss of the sight of both eyes or from any combination of 
injuries specified in Schedule I where the aggregate percentage of the loss of 
eaiming capacity, as specified in that Schedule against those injuries, amounts 
to one hundred per cent. ; 

(m) “wages” inchides any privilege or benefit which is capable of being 
estimated in money, other than a travelling allowance or the value of any 
travelling concession or a contribution paid by the employer of a workman 
towards anv pension or provident fund or a sum paid to a workman to cover 
any special expenses entailed on him by the nature of his employment; 

(n) “workman” means anv person (other than a person whose employ- 
ment is of a casTial nature and who is emnloyed. otheiwisc than for the purpo.ses 
of the employer's trade or business') who is — 

(il a railway sem-'ant as defined in section 3 of the Indian Railways Act, 


1 bv Act of 103.^. Tt atoorl 

na follows: — 9lvp’» moors nny 
cifiq.rrnincf 5 *liip rocistoro*! iiraor tho "BoniVifiy 
ConatioG- Vcssols Art. 1«.3S. or tho Tn^Unn 
R«rHstrn.*ion of Shipa Art. 1S41. or t1io Tnrli- 
nn 'Ropristrntlon of Rhipj* Art Amonn* 

TP*»n^ Art. lS5n. or nnv hometr.'iao ship so 
rocis'orofl of n rocristoro«1 tonnoTo of not 

tltpn throo hnnflvofl tons, or onv inlrn«l 
stenm-vossol as flofinocl in S. 2 of tlio Tndiain 
Rtonm Vof^sels Art. 1017. of a roeris-^erod 
tonnntro of not loss than ono hnnflio<1 tons. 

2 Omif.^ofl bv Art XV of 10.33. 

n .^iibstiti'tod bv Art 7CV of 1033. 

NOTFS. 

Srr. 2 — ''Wnpres” implies rontrnrt 

of serWro sololv for the bonofit of emplovor. 
Tho tovni ‘^waGTof^*’ involves tho notiro of a 
■■ontiart of servirr or emplovmont nntl tha» 
tho niMnual labour whirh a porson dors must 
bo solrlv for thr benrfi*^ of his omplovor Tn 
tho rnso of stuflont of P rlass in tho Mar- 
lagan Fnrrinroiincr rnlirc-o tho labour «lono 
in wnrltsliop is priniMrily. if not on*‘iroly. <li- 
rerto'l to tho impnrtinGT of instrurtion for 
the bonofit of tho stinlonts; i* is in fart a 
liai-t of thoir prjirtioal trniniTi2r. Tho nso of 
wortls otrntlo”. oj,f,rv-i<.o”. **pny**. o^-nGos 
rmrl so forth in the prosppr.‘us must bo con- 
siflerotl from the ren.sonablo point of view. 
The whole riirrirulam is a oourso of instnir- 
tions only, aivl thoufrh the stiulonts receive 
“wacfos” ami are <1e9rribr<l as being in ser- 
vioo they are not roallv servants of tho Col- 
lofre nor are they employcfl by tho College. 
There is between the stiulents and the Col- 


leo^e no relntioTi of mas'-er and servant: the 
l•o^ot^on is that of master and pupil. 119 T, 
O. 722 = 1929 r.. 573 <2'). 

Pro. 2 fvl. — The word ''administra- 

tive” in S. 2 ^11, fTil of the Art is not an 
adiertivo nualifviTicr ^Mistriot” and S»ib-T>ivi- 
slonal OfRoo”. 172 TO. 705 = 193« N"ng. 91. 
Tho expression "mon'lilv wacres rot exreedincr 
throe hundred nipoes” in S. 2 fH rti) means 
wao-es wliioli do not exceed on an averatje 
■Rs. .300 a month. The reference to emplov- 
nient on monthlv wacres in tho clause means 
emplovTnent at wacos which do not exceed the 
limit mentioned. Tt is no‘ limited to workmen 
who are emnloved by tho month only, so ns to 
evrlude workmen employed bv the day or by 
th<‘ week or bv the vear. A worlcmaii employ 
«m 1 on certain W'lsfen dav is a workman under 
tho Art. X.r.Tt n933> Bom 44=39 Bom.B, 
R. 1230 = 19.38 Bom. 110. The definition in 
St. 2 ('ll ('ad and Srh. TT f itl of the ,\rt mnst 
bo read tncrether. The word "employed** in 
♦he definition in Cl. fii") of }?rh. TT means, 
where it or«Mirs. emploved on a eontrart of 
service and tiof "enorncred in;** and where 
the qiialifii-atinn of ]>ersnn ns a workman 
under the Ar.‘ is deuondent on his emplov- 
ment with other workmen, those other work- 
men. like liiinself. nuis*- be emnloved on a 
contract of service. T.T-..R. (1940> Kar. 370 
= 19-10 Sind 185. \ person enR’awed or ein- 

ploved in cHnnin" and prcssin<y cotton is a 
workman within the meaninp- of S 2 Cl") 
fiib T.B.R. ('19371 N. 88. Coolv who is em- 
ph>ved foi- manual laboiiv for his em|>loyer is 
a "workman.** 1fi5 TO. 700 = 1936 R. 493. 
construction — "Otherwise than for purposee of 
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1890, not permanently employed in an administrative, district or sub-divisio- 
nal office of a railway and not employed in any such capacity as is specified 
in Schedule II, or 

(ii) employed ’[* on monthly wa^es not exceeding three hundred 

rupees, in any such capacity as is specified in Schedule II, 

whether the contract of employment was made before or after the passing of 
this Act and whether such contract is expressed or implied, oral, or in writ- 
ing; but does not include any person working in the capacity of a member of 
His Majesty’s naval, military or air forces ®[* •] and any reference to a work- 
man who^ has been injured shall, where the workman is dead, include a refer- 
ence to his dependants or any of them. 


LEG. REF. 

1 Omitted by Act XV of 1933. 

4 Words “or of the Royal Indian Marine 
service” omitted bv A,0.,* 1937. 

NOTES. 

tlie employer’s trade or business” — Hotel- 

keeper out of profits purchasing, and impro- 
ving houses and letting them out for rent — 
Workman engaged in work of repairing 
falling down and sus*’aining fatal iniuries^ — 
Tdability to pay compensation to widow of 
workman. 1936 M. 946 = 71 M.L..T, 617. In 
order to be a ^^worlcman** he must be under 
a rontraet of service with some other per.son. 
VHiere the deceased is a member of a cooly 
gang who carry out work in collaboration and 
partnership under a sub-contract, he cannot 
bn .said to be employed by the other partners 
of the partnership and is not a '^workman”. 
161 T.C. 992 = 1936 R. 89 (S.B.). Wliere a 
person employed for purposes of employ- 
er’s business otherwise than in a clerical ca- 
pacity in the construction, working or repair 
of a pipe-line the mere fact that he wa.s offi- 
ciating in a leave vacancy would not take 
him out of the definition of a workman. 
1936 A.L..T’ 1271=1936 All. 690. A con<7nrf 
tor of a motor bus is as much concerned with 
the operation of the mechanicallv propelled 
vehicle, as the driver is wi‘’hin the meaniiig 
of Cl. ({') of Sch. TI to the Act. As such he 
is a workman ■n*i‘:hin the meaning of the de- 
finition in a. 2 (11 (u). r.L.R. ri9381 Mad. 
036 = 19.38 Mad. 485=0 938) 1 M.L..T. 864. 

A mere licensee upon the mine who is paid 
by piec-e work rates for the work which he 
did and over whom there is no control by the 
mine authorities is not a ''workman” within 
the meaning of the Act- 192 T.C. 728 = 1941 
Rang. 61 CS.B.). Before a person can be 

excluded from the definition of “workman” 
in fi. 2 (n) he hius* not only be one “whose 
employment is of a casual nature,” but also 
one vvho is employed otherNvise than for the 
purpose of the employer’s trade or business. 
Both the.se qualifications must be present to- 
gether. The mere fact that a person is em- 
ployed only for a few days at a time will not 
of it.self remove him from the categor>' of 
"workman”. 45 L.W. 805; 1933 R. 208 = 
146 T.C. 1027. See also 42 C.W.N. 516 = 68 
C.T...T. 467. The question whether an em- 
ployment is of a casual nature is one of ev- 
dence. The onus in such cases would be on 
tile employer to prove the condition which is 
necessary for the purpose of excluding a 
pel son from category of a workman. 3.5 


Bom. L. R. 410 = 1933 B. 270. Where the 
Commissioner comes to the conclusion that 
the employment of a workman is not casual, 
there being evidence to support that finding 
it must be treated as a finding of fact not 
sub.iect to appeal under S. 30. The High 
Court is bound bv that finding. 60 B. 701 = 
= 38 Bom.L.R. 280 = 1936 B. 199. If a man 
be employed for the purposes of the trade 
or business the employer is liable to him even 
though the employment be of a casual na- 
ture. 1933 R. 244 = 11 R. 433. Person em- 
ployed in works where sand was dredged 
from a creek and sifted is a workman. 58 
Bom. 128=3.5 Bom.L.R. 1142 = 19.34 Bom. 
28. Tl>e .ioint effect of S. 2, cl. Cl) (n) read 
wi'h Schedule IT, item No 5 is that the 
workman must be employed for the purpose 
of loading, unloading or coaling any ship. 
VHiere the workman was injured while 
staking cej+ain bales in a Shed alongside the 
wharf in the Victoria docks, Bombay, held, 
that the workman was not entitled to com- 
pensation. Protection under the Act is meant 
for the workmen whr> are actually engaged 
in the process of handling the bales so as to 
tj-ansfer them from the whaif to the hold of 
a ship, which is actuallv being loaded. ,31 
Bom.L.R. 1304. Per Murphy, J. — The ex- 
7 >ression “for the purpose” of loading means 
the same thing as “in” loading in the section. 
(77)if?.) The respondent was employed. in a 
warehouse wluch was about a quarter of a 
mile .awav from the wharf alongside which 
steamers wore moored. In that godown were 
stored vaiious goods awaiting shipment to 
Europe. The injuiios to the respondent 
were caused by a. bale of cotton bemg lower- 
ed from the upper floor of the godown by n 
crane to the lower floor in which he was 
waiting to receive it. In the ordinary course 
the respondent on receiving that bale would 
hr*ve taken it out of the slings of the crane, 
handed it over to cartmen who would have 
put it on their hand cart, taken it to the 
quayside quarter of a mile away, and then 
have handed it over to a gang of stevedores 
on the quay whose duty it was to ptit it into 
the .slings of the ship's crane to be slung 
aboard the skip and s'’ored in the hold. Iffeld, 
that the re.spondent was not a workman 
witldn the meaning of S. 2 ('1) (n") read wi^ 
.««ocon<l Schedule. 52 M. 747 = 57 M.L.L 88 
('F.B.). The expression perman^W/ 

e>}ip7oyed . . . in ony office of a railway in 
S. 2 (1) (n) contemplates such, servants a 
rn-e not required to perform their duties 
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(2) The exercise and performance of tlie powers and duties of a local 
authority or of any department '[acting on behalf of the Crown] shall, for the 
purposes of this Act unless a contrary intention appears, be deemed to be the 
trade or business of such authority or department. 

*[(3) The ® [Provincial Government] after giving, by notification in the 
Official Gazette, not less than three months' notice of [its] intention so to do , 
may, by a like notification, add to Schedule II any class of persons employed in 
any occupation which [it] is satisfied is a hazardous occupation, and the pro- 
visions of this Act shall thereupon apply ♦[within the province] to such class- 
es of persons : 

Provided that in making such addition the ® [Provincial Govemment] 
may direct that the provisions of this Act shall apply to such classes of persons 
in respect of .specified injuries only.] 

CHAPTER II. 

Workmen's Compensation. 

8. (1) If pei*sonal injuiw is caused to a workman by accident arising out 

of and in the course of his employment, his employer 
Employer's liability for liable to pay compensation in accordance with 

pompensa ion. provisions of this Chapter: 

Provided that the employer shall not he so liable — 

(а) in respect of any injur>’^ which does not result in the total or partial 
disablement of the worlcman for a period exceeding ^[seven days] ; 

(б) in respect of any ♦[injury not resulting in death, caused by] 
an accident which is directly attributable to — 


T^EG. REP. 

1 Substituted bv A.O., 193T. 

s Substituted for the original section by 
Act XV of 

» Substituted for ^^Governor-General in 
Council” by A.O., 1937. 

4 Inserted by ibn'ff. 

fi Substituted bv Act XV of 1933. 

NOTES. 

tinuouslv or habitually in the office, that i.s 
to say. indoors, but occasionally have to do 
out-door work in the course of their employ- 
ment. The word ^*pcrmanent” denotes conti- 
nuity and the expression in its concrete ap- 
plication will mean ^'not continuously work- 
ing in ‘any office.” The expression 
nently employed” does not mean n railway 
servant who i.s ‘‘permanently engaged” as 
oppo.sed to one who is “temporarily engag- 
ed.” Accordingly a railway servant who has. 
in the course of his emplo^Tnent. to do out- 
door work of going round oti his bicycle to 
deliver the office pos* is n servant who is not 
continuously or habitually working in the 
office, and therefore he falls within the am- 
bit of the definition of worlcman in S. 2 ('ll 
OO of the Act. although he is permanently 
employed in the office. 172 T.C. 70.5 — 1938 
Nag. 91. Workman and tributor — Distinc- 

tion. Tlicro is di.stinc‘ioii between a work- 
man under the Act and a tributor. A tribu- 
tor is a person who is engaged upon his own 
Imsinr.ss and not upon the business of his 
muster. A workman is a person who is en- 
gaged on the busincfis of his master and not 
on his own business. Tf persona are allowed 
to do work of their own in their own time 
and are not subject to the orders of any mas- 
ter as to the evay in which, or the time at 
whicli. they shall do it, they do not fall with- 
in the scope of the Act.' The fact that a 


person is not paid daily wages but according 
to the amount of work done is not a circum- 
stance which is to be taken into account at 
all to decide whether a man is tributor or a 
workman, because it is quite possible for a 
workman to be paid by piece work and s*iU 
remain under the orders of his employer. 19(V 
I C'. •117 = 19-10 Rang. 219. Tributors who 
work at dump-picking, or searching for over- 
looked one, and receive payment, therefor are 
lircncees merely and their m-itten permit to 
enter the mine premises is a document which 
shows that thev are not trespassers. They 
are not workmen wi*hin the meaning of the 
Act. 180 r r. 30 = 1940 Rang. 125. 

Skc. 2 ('21.— -State Railway fonns depart- 
inen* of Government. .5.3 D. 20.3 = 1929 13 179 
= 31 Dom.I. R. 211. 

5?ro. .3. — T( may he that nii employer, in 
fosec wher«‘ nei'^hei* the Worlcman nor his 
dependants have any legal claim upon him, 
is sometimes prepared rx oratin to make n 
|vi\-incnf to the persons afFc<*ted bv way of 
••(nnpciic'ition : hut it is solely for the emplo- 
vear tr) decide whe'-hor in any particular case 
he will a<-t in this way or not; and it is a 
mat'er \s-ith which the Cimrt has no concern. 
TTence, whore a Gommissioncr finds that 
Mcither the workman nor his dependants had 
any claim on the employer, he lins no juris- 
di<*tion to oidt'r a small compensation to be 
paid by emph*yer. 193.5 R. 303. 

‘•Tv Titi- Gornst: ok EKfci.OYNf kvt”. — tTuder 
S. .3 wliicli gives a workman a right to com- 
pensation, accident alone cannot give a right 
to compensation. To entitle him to it at the 
hands of his employer, the accident must 
arise out of and in the comse of the injur- 
ed workman’s employment. There is no dif- 
ference in this respect between the Indian 
law and the English law. and a Court cannot 


C.C.M. — 668 
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NOTES. 

refuse to follow Enffliah cases merely on the 
ffround that the Indian workman may be 
somewhat more iernorant, illiterate, than this 
Encrlish workman. The employment of a 
^vorlcman woitld include the use of a vehicle 
or a means of tran9poi*t provided by the em- 
ployer, when by the terras of service there 
is an express or implied oblitjation on the 
pari of the employer to provide such means, 
if the workman is \indor no obligation to use 
the vehicle provided l>v his employer, but 
can use it or not as he feels inclined, he can- 
not be said to be actinpc in the course of his 
employment in respect of iniuries caused to 
him in the course of the ,1oumev in the vehi- 
cle, althoucrh it may be the only reasonable 
and feasible means of transport available to 
the workman. 19 Pat. 514=1940 Pat, 599 = 
22 Pat.Ii.T. 92. It does not follow that be- 
cause a man is injured duvin^f the time of his 
employment, the accident arose out of or in 
the course of such employment. 21 Pat. 
218. The question as to whether the 
accident arose out of the employment is 
dependent on the fac^s of each particular 
case. The one test which is always applica- 
ble is this. Was it par^ of the iniured per- 
sonas employment to hazard, to suffer, or to 
do that which caused his injury? And the 
question whether the workman did his duty 
necligrently or not aHses only where the 
workman was doings somethinsf which it was 
1)19 duty to perform. 1933 C. 51.3=37 C.W. 
N. 186. In decidinp: the question ns to whether 
the fatal accident has arisen out of a^nd in 
the course of his employment, the tHbunal 
of fact is the Commissioner for workmen’.s 
compensation and not the TTiprh Court. A 
person, who with the permission and to J^he 
knowleds'i of his employer lives at some dis- 
tance from the place where he is called up- 
on to work, must be allowed reasonable 
in all the circuniatances to proceed from his 
place of residence to the place of work, and 
if in the course of proceeding: in a reasona- 
ble time and in a reasonable manner from 
his place to the place of work^ he meets wi h 
a fatal accident. then, that fatal accident 
would be held to arise oiif 
course of hia emplo^'mcut. 156 1-. 
lO.a'S T?.. 173 (S.'B.'). There is a dis.inction 
between the cases where there has been neg- 
ligence bv the woilcman in the performance 
of his duty and where the workman has been 
doing some work which he was oot emp 
ed to do and met with the + 

course of such outside work. Heto. that 
there was no justification for the 
who was a. viceman to interfere with the 
moving machine in finding out a screw 
driver for his work and that the accident did 
not arise during the course of 
.37 C W N 186. f^ee nl.<!o 1933 C. 220 — 60 C. 421 
= 37 C.W.N. 81; T.L.R. ri9.37> N. 88. A 
hvJi drircr v^hn at the time of the aeetd^nt 
resulting in his death was traretUnp %n the 
hMs Off a passenper, standing on the too^ 
board, canno* be said to have been 
an acoident which arose out of and in tne 
course of hig employment, in the absence oi 


evidence to show that he was going to or from 
his work or that he was going in the bus for 
the purpose of his employment. 50 Ii.W. 796 
r2) = 1940 Mad. 207 = (1939) 2 M.L.J. 851. 
An engine ‘ driver was employed on a steam 
launch during the whole round voyage. In 
the course of the voyage a temporary 
halt was made. During that halt the engine 
driver met with an accident while doing cer- 
tain repairs to the engine and the boiler as 
a result of which he died. Seld, that because 
during the voyage a temporary halt was 
made, it could not be said that the engine 
dHver’s employment did not continue during 
tliat halt. Tlie accident therefore arose out 
of and in the course of his employment. 178 
T.C. 652 = 1938 Rang. 439. An engine driver 
at a cotton mill finding that a new water 
pump for his engine was leaking went to a 
workshop near the engine room to ^shaipen 
an iron peg on a grindstone, hoping, by 
means of the sharpened peg to nail down a* 
piece of corrugated iron over the leak. The 
revolving belt of the grindstone fell off and 
coiised him injury breaking his right arm. 
Held, that the accident arose out of and in 
tlie cmirse of his employment as a workman. 
1940 Rang.L.R. 759 = 1940 Rang. 250 (S.B.). 
IVliere the deceased who was employed as a 
foundry maisiry was Tcilled hy liohtnxng 
while he was at his work running metal from 
a furnace to the bottom of a metal chimney. 
Held, that the deceased was exposed to an 
extra risk of damage bv lightning through 
the nature of his occupation and the accident 
must, therefoi'e. be deemed to have arisen out 
of liis employment. 42 C.W.N. 1093. The 
deceased wsis employed in an Electric Supply 
Company to put up and change the posts and 
to connect and disconnect wires. On^ the day 
of accident he was sent out to disconnect 
wires from a certain house. While re‘^um- 
ing. he saw on his way two other workmen 
employed in similar kind of work replacing 
a post. Tie stopped te help them as it was 
customary to do so and to which the em- 
ployer did not object. The two workmen 
after digging a hole for the new post went 
nwav. "V^ile they were away, the deceased 
climbed the pos^ to disconnect the wires and 
while coming down the pole fell and he came 
down striking the new pole that was going 
to be erected. As a result of the injuries he 
died. Held, that the accident arose out of 
and in the course of his employment. 178 T- 
O 549 = 1938 Rang. 414. That a person is em- 
ployed as a gin-fitter for the upkeep and re- 
pair of the gins and is required to perfoi^ 
such duties as the manager or engineer might 
allot to him. does not exclude his liability to 
uerform such duties as might be allotted to 
him by anv one else set over him if an 

accblent occurs while performing such duty 
the accident does occur in the 
employment of such workman. 1933 N. 27.^5 
145 T.C. 402 (2>. The deceased was a cooiy- 
Tie had been working at unloading 
a ship lying at anchor. At the end 
work he got into a sampan to ^ ^ 

other coolies. When In th® “““P/VlTe 
ing to the falling on the occupants of some 
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(i) the workman ha^’lng been at the time thereof under the influence of 
drink or drugs, or 

i 


NOTES. 

hot cincJers thrown overboard and leaning on 
one side to avoid them the sampan capsized 
and all were thrown into the rievr. The de- 
ceased was drowned. Held, that as the deceas- 
ed was on his way bach to the wharf where 
his day^s employment would end, in a recog- 
nized way for tlio coolies to travel without 
any added risk, the accident must be regard- 
ed as one arising out of as well as being in 
the course of his em ployment. 1933 R. 208 
= 146 I.C. 1027. Wliere a workman, whose 
duty is to attend as cooly upon the driver of 
an elephant, is ordered to go and find out 
the whereabouts of the elephant, let loose to 
graze in the jungle and is expressly w'arned 
not to attempt to catch the animal or unsha- 
ckle or ride liim. but he wifully disobeys the 
orders and unshackles and rides him and is 
thrown off and attacked by the elephant, as 
a result of which he dies, the employer is 
not liable to pay compensation even under 
the amended Act. as the injury caused to the 
workman is not due to an accident arising 
out of utul in course of his employment. 14 
R. 305=163 r.C. 708=1936 R. 250. 

Injury nv natur^m. force. — ■\;\’hether an 
accident arises out of the employment de- 
pends on the particular facts. If a work- 
man is injured bv some natural force such 
ns lightning, ihc heat, of the sun. or extreme 
cold which in itself has no kind of connexion 
with omplovment. he cannot recover compel^ 
sation unless he can sufficiently associate such 
injurv with his emploj'ment. This he can do 
if he' can show that the employment exposed 
him in a special degree >o suffering such an 
injury. But if he is injured by contact phy- 
sicnllV with some part of the place where he 
worhs, then, apart from questions of his own 
misconduct, he at once associates the acci- 
dent with his cmplojTiient and nothing fur- 
ther need be con.sidered. So that if the 
roof or walls fall upon him. or ho slips upon 
the prmeises, there is no need to make fur- 
ther incinliv as to whv the accident happen- 
ed. 66 22.3 = 193.3 A.B..T. 1.308 = 1933 

T> 225 CP*C.)» 

Death hy rnaice-bitk on iirs way to 
WORK. — Tn order to come within tlie Act, an 
jiccident iiiiist not only occur "Mn the course 
of” but in addition, must arise *‘out of the 
employment. ,\n employer is liable to pay 
compeni»at ion only in respect of Siicli inju- 
ries as are the result of risks incidental to 
his emplo^-ment. ^Vhere the deceased^ work- 
man was bitten by a snake while going by 
one of file routes to his place of employment 
from the quarters prorided by the employer, 
wliich was about four miles aw.ay. 77c7d. the 
fatal accident to the workman did not ‘'arise 
out” of his employment. TTrld also, that the 
accident was no*- one arising “in the course” 
of the empl>-Tnent as it was not part of his 
contract that he should use the route that he 
chose. 13 R. 553=193.5 R. 428. out <*f 

employment” — Forhidden Act. In determining 
whether the accident arose out of the employ- 
ment, it is irrelevant to consider whether it 


was or was not forbidden by a regulation which 
formed no part of the contract of employ- 
ment but was a sofety measure provided by 
Government to secure the well bring of the 
employed. 1. Li. R. (1938> Nag. 200 = 1937 
Nag. .397 ; 19.37 Bind 288. The question whe- 
ther the act resulting in the accident arises 
out of employment or from an added i-isk is 
a question of fact. The general test is; was 
it part of the injured person's employment 
*o hazard, to suffer, or to do that which caus- 
ed his injniw? If yea, the accident arose out 
of his employment. If may. it did not be- 
cause what was not part of the employment 
to hazard, to suffer, or to do cannot well be 
the cause of an accident, arising out of the 
employment. {’('1917 A.C. 3.52. Rol. on.1 
r.r,.R.* (19.381 Nag. 200 = 19.37 Nag. 397. Ffee 
also 43 O.W.N. 177; 19.39 R. 428. Diaohedi- 
e-nce of rules — Fffect — Fnfjlish and Indian 
T.nu\ \v hero a workman meddles with machi- 
Ticiy, which he is forbidden by specific rules 
to touch end attempts to effect repairs which 
aro not part of hi- woik, *ii.d sustains iR.ju- 
rie.s during flic process, he is no* entitled to 
compen.sation. The English Eaw is radically 
different from the Indian Daw in this res- 
pect. TTnder the ‘Rnglisli T..aw compensation 
is disallowed, if it is proved that the injurv 
.sustained is at'-ributable to serious and wil- 
ful misconduct of that workman. But under 
the -Act in force in Burma, tlie sole question 
is whether the wroknian wilfully disobeved a 
rule dex-ised for the purpose of securing the 
sofetv of workman, and not whether that dis- 
obedience anioimted to misconduct, serious 
orotherwi.se.. 19.38 Rang D.R. 299 = 19.38 Rang. 
2.89. Tn considering brenche.s of rules, the 
dist^-tion is of inip<>rt.nnce beSaveen rules 
which define what work shall be done and 
rules which define how the work shall he 
done. The former, if omuloyer’s rules, would 
normallv be regarded as delimiting the sphere 
<if employment; the l:i*ter a.s not i-elating to 
tho sphere of employment but ^^he mode of 
working. The latter might let in a defence 
based on disi>bedience : *he former c;m found 
the argument that the act was mi‘s1de tho 
employment. Even if 'he iiile restricts the 
emplo\nneiH liy forbidding the doing of cer- 
t-iiii arts a practice lunv include them. T.T...R. 
ri9.381 Nag. 260=1937 Nag. .397. ftre also 43 
177, ■\\niere the injurv Suffered arose 
out of an added peril to ^vhich *ho injured 
workman had voluntarily anil unnecossardv ex- 
pnqcd himself, it did no* ar-se nut 4if and in the 
conr.se of his emplovinen* and he was not en- 
titled to eompensation. 32 .S.T.,.R. 32 = 19.37 

Bind 288. Under B. ,3 of the .Act an employ- 
er i.s liable to pay competisa • ion whenever 
personal injury j.«i caused to a Wfukman bv 
accident arising out of and in the course of 
Ilia emplo%'ment. 'Sfrrr vroliarnre or careless- 
ness /;ir part of the ^rorl.-innn does no‘ 
exempt the emplover from liabilitv provi<l- 
ed the accident arises out of and in tho course 
of the employment. There is a distinction 
between an act done in the course of tlie em- 
ployment blit in an improper w.ay. and one 
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(ii) the wilful disobedience of the workman to an order expressly given, 
or, to a rule expressly framed, for the purpose of securing the safety of work- 
men, or 

(iii) the wilful removal or disregard by the workman of any safety 
guard or other device which he knew to have been provided for the purpose of 
!?eeuring the safety of workmen ; 

(2) a workman employed in any employment specified in Part A of 
Schedule III contracts any disease specified therein as an occupational disease 
peculiar to that employment] 

or if a workman, whilst in the service of an employer in whose service he 
has been employed for a continuous period of not less than six months in any em- 
ployment specified in ®[Part B of] Schedule III, contracts any disease specified 
threin as an occupation disease peculiar to that employment, the contracting 
of the disease shall be deemed to he an injury by accident within the meaning 
of this section and, unless the employer proves the contrary, the accident shall 
be deemed to have arisen out of and in the course of the employment. 


LEG. REF. 

1 S. 3, cl. (c) of proviso, of sub-cl. (1) 
omitted by Act V of 1929. Xt ran as follows : 
‘‘(c) except in the case of death or perma- 
nent total disablement in respect of any work- 
man employed in the constrxiction, repair or 
demolition of a buildinpf or bridg^e.** 

2 Substituted by Act IX of 1938. 

3 Inserted by Act IX of 1938. 

NOTES. 

done outside the course of the employment 
altogether. If it was part of the in.iured 
person's employment to hazard, to suffer, or 
to do that which caused his injury, the acci- 
dent must be held to have arisen out of his 
employment. If not, it cannot be said to 
have so arisen. I.L.R. (1937) Nag. 88 = 1937 
Nag. 311 

Sec. 3 (1) (ft) (ii). — Before S. 3 (1), provi- 
so (b) (ii) can operate in an employer’s fa- 
vour, each of the following seven distinct 
conditions must bo satisfied. First an order 
or rule must have been given or framed ; _ a 
mere warning or disclaimer of responsibility 
is not enough. Secondly, its substantial pur- 
pose must have been that of securing the 
safety of workmen as such. Thirdly, the 
order or rule must contain words which on 
^he face of them fairly and clearly indicate 
that its purpose is that of securing the safe, 
ty of workmen : otherwise it is not “express- 
ly” so given or framed. Fourthly, its tei-ms 
must have been brought to the^ ^ 

individual workman who is injured. Fifthly, 
it must have been disobeyed. Sixthly^ the dis- 
obedience must have been wilful, neither for 
example, merely negligent, nor due to a mistak- 
en mode of doing a pai-ticular task, nor due to 
a wrong decision in an emergency, but deli- 
berate. Sevenihlv, the accident must have 
been dircctlv attributable to the <lisobecb- 
once. 1940 Raiig.L.R. 759 = 1940 Rang. 250 
fS.B.). See a?so 190 T.C. 690 = 1940 Rang. 220 
Accident “directly attributable to wilful uis- 
n>)edience of rules” — Onus of proof--Work- 
man killed while dashing across engine-Gen^ai 
safetv ules of Labour Department, R. 56 — h/i* 
feet— Special safety firsi caution of company 
whether rules — Accident proved to be also the 


lesult of engine being driven in excess of 
speed limit — Compensation. 8 P. 24. ^ Under 
S. 3 although there may be loiful di$ohedi‘ 
c}ire on the part of the worlcman concerned, 
the employer may be liable in respect of in- 
jury which results in death of the workman 
pi'Oi’ided the accident arose out of and^ in 
coin-se of liis employment. In considering 
this question the ambit and scope of the 
man’s employment must be looked at in rela- 
tion to the conti-act which he made with the 
employer. The test applicable in such ca^s 
is whether it was or was not a part of the 
injured person’s employment to hazard or 
siiffev or do that which caused his death. If 
ves, the accident will be deemed to have 
fiHsen out of and in course of the emploj^ 
ment. Where the workman when met 
his death was doing the very thing which he 
was eraploved to do the mere fact that he 
had no right to be working in the place 
where he was when he met his death, does 
not mean that the accident did not arise out 
of and in course of the employment and the 
omplover would in such case be liable to com- 
pensaHon under S. 3. 185 I.O. 847 — 1939 Rang. 
428. — Meaning. A man does a 

thiug wilfully when he does it intentional^ 
because he expects some benefit to himself 
either some convenience or an easy ^Ay ox 
doing a piece of work and so forth. 1930 
O. 10 = 1930 C. 58. Mere negligence of the 
worker cannot be regarded as wiful disobedi- 
ence bv the workman to an order e^resa^ 
given. ■ Contributory negligence on the part 
of the employee does not exonerate the em- 
plover from liability to compensate the em- 
ployee if the accident could have been avoid- 
ed bv the exercise of ordinary care and aili* 
o-enee 1935 L. 670. Where a workman claims 
Compensation on the ground of permanent 
partial disablement due to fracture caused 
bv the falling of roof, negligence «\ther on 
the part of the employer or the 

not the criterion to be of 

tion is whether the workman at the time 

theinjuiwwas working ^ployer 

employment, and if so th ^ying 

has proved that he is exempted. , to S 3 
compensation because of the provisos to 6. 
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£j xpla'tiatio'ii , — For the pui*poses of this sub-section a period of service 
shall be deemed to be continuous which lias not included a period of service 
under any other employer, *lin the same kind of employment]. 

(3) The -^[Provincial UovernmentJ , after givmg, by notification in the 
Official Gazette, not less tiian three montlis’ notice of [its] intention so to do, 
may, by a like notification, add any description of employment to the employ- 
ments specified in Schedule III, and shall specify in the case of the employ- 
ments so added the disea.ses which “[within the Province] shall be deemed for 
the purposes of this section to be occupational diseases peculiar to those employ- 
ments repectively, and the provisions of sub-section (2) shall thereupon apply 
“[within the Province] as if such diseases had been declared by this Act to 
be occupational diseases peculiar to those employments. 

(4) Save as provided by sub-sections (2) and (3), no compensation shall 
be payable to a workman in respect of any ^sease unless the dasease is^[* •] 
directly attributable to a specific injuiy by accident arising out of and in the 
course of his employment. 

(5) Nothing herein contained shall be deemed to confer any right to 
compensation on a workman in respect of any injury if ho has instituted in a 
Civil Coui’t a suit for damages in respect of the injuiy against the employer or 
any other person j and no suit for damages shall be maintainable by a workman 
in any Court of law in respect of any injuiy — 

(a) if he has instituted a claim to compensation in respect of the injuiy 
before a Commissioner ; or 

(h) if an agreement has been come to between the workman and his 
employer providing for the pajTnent of compensation in respect of the injury 
in accordance with the provisions of this Act. 

54 . (1) Subject to the provisions of this Act, the amount of eompensa- 

Aniount of compensation, tion shall be as follows, namely : — 

A. Where death results from the injuiy — 

(i) ill the case of an adult in receipt of monthly wages falling within 

limits shown in the first column of Schedule IV — the amount shown against 
such limits in the second column thereof, and 


LEG. REF. 

1 Added by Act IX of 1938. 

2 Substituted for *‘Govcino»*Geueral m 
Council” by A.O., 1937. 

8 Inserted by ibid. 

•t Omitted by Act XV of 1933. 

'» Substituted by Act XV of 1933. 

NOTES. 

The employer will only escape liability if he 
can definitely satisfy the provisos in S. 3. If 
the workman is permanently partially 
ed, which according to medical estimate is -n 
per cent., compensation should be awarded at 
20 per cent, of the total earning capacity. 
152 I.C. 1024 = 1934 P. 830. Scr alJfO 1931 
L.319. 

S. 3 (5) (a). — A claim for compensaf io« 
which has been rejected wouhl be u 

claim instituted berforo the Commissituu'r 8«> 
as to atti-act the operation of S. ^ 
and to bar a suit for damages in a Couit of 
law. 1942 M. 11G=(1941> 2 M.L..r. oOo. 

Accident arisint/ out of employtnent — liur- 
de-n of proof, /n a case where coinpeusti'-ion 
was claimed on tlie ground that the deceased 
met with his death at the hands of an elcj)- 
hant in tlie course of employment but there 
was no leal evidence which might be consi- 
dered as effecting the balance of probability 
one wav or the odier and where 


the whole subject was a matter of 
guesswork, and death from \'iolenco at the 
hands of the elcpliant, or death from epilep- 
sy or death from some uticxplninod cause 
might afford a right answer. It was held 
(liat the applicant had failed to discharge 
the onus of jiroving his case. 178 I.C. 249 = 
Rang. 349. IVhero an application is 
made for compensation on the ground of the 
tloath of a workman, the burden is on the ap- 
plicant to prove that the accident arose out 
of the employment as well as in the course 
of the employment. Where it is found on 
evidence that a workman was sleeping for 
the night on a barge which was tied up along- 
side a steamer in the dock in the course of 
his eniploymeut. is necessarily a risk inherent 
in the dischargo of his duty in so sleeping 
that ho may fall off the barge into water. If 
such workman there is found dead and his 
body floating in the dock, the most natural 
infi'iciico is that the accident occurred be- 
cause for some reason or otlier in the middle 
of the night the workman fell off the barge 
1 ‘ither in his sleep or when half awake and 
s' nick his head in the process. When the evi- 
dence further establishes that there was a 
storm on that night arul that he was a goo<l 
swimmer, and when there is absolutely no 
cvdoncc to suggest suicide or homicide, tho 
most natural and necessary inference is that 
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(ii) in the case of a minor — two hundred rupees; . . 

B. Where permanent total disablement results from the mjiw — . 

(i) in the case of an adult in receipt of monthly wages falling within 
limits sho-wn in the first column of Schedule IV — the amount shown agamst 

such limits in the third column thereof, and 

{ii) in the case of a minor — twelve hundred rupees; ^ 

C. Where permanent partial disablement results from the injury — 

{{) in the case of an injury specified in Schedule I, such percentage of 
the compensation which would have been payable in the case of permanent 
total disablement as is specified therein as being the percentage of the loss oi 

earning capacity caused by that injui*>% and , . ^ , i. 

{ii) in the case of an injury not specified in Schedule I, such percentage 
of the compensation payable in the case of permanent total disablement as is 
proportionate to the loss of earning capacity peimanently caused by 

Explanation, — Where more injuries than one are caused by tne same 
accident, the amount of compensation payable under this head sh^ be ag^^ 
gated but not so in any case as to exceed the amount which would have been 
payable if permanent total disablement had resulted from the mjuries. 

D. Where temporary disablement, whether total or partial, results fr<m 
the injury, a half-monthly payment payable on the si^eenth day after tbe 
expiry of waiting period of seven days from the date of the 

thereafter half-monthly during the disablement or during a penod o± five years, 
whichever period is shorter, — 

<i) in the case of an adult in receipt of monthly wages taUmg within 
limits shown in the first column of Schedule IV— of the sum shown agamst such 
limits in the fourth column thereof, and 

(ii) in the case of a minor— of one-half of his monthly wages, subject 

to a maximum of thirty rupees : 

Provided that 


NOTES. 

he met with au accident which arose out ot 
his duty iu sleeping on the barge. 44 Bom. 
L.R. 285. In claims for compensation under 
the Act the onus lies on the applicant to prove 
that the accident arose out of employmem, 
and if the evideuce is not sufficient to estab- 
lish this, the claim fails. An accident anses 
“out ot” the employment where xt results 
from a risk incidental to the employment, as 
distinsTiished from a risk common to all man- 
kind. While the workman was going 

the camp in the mining area where he jjas 

working a dead tree feU on 

ting and clearing jungles or t>u3}ics, 

trees and the tree "'as at some * . falling 
the place of work. Held, tl'at g 

of the tree on the deceased ^he emplSr- 

to be inherent in the mature * of” 

ment and the accident did arise out ot^ 

his employment and hence P award- 

depend.mt 

Act provides that a eon- 
pensatiou from Yn Xe 

tracts a disease arsing oat than a di- 

course of the employment, other than a 

sense caused by silica dust it under *he 

a workman claiming co^^P^^fation und€i_ 

Act to prove that he has 

nrisinj? out of and in the course of em 

ployment, having it to the employer o ^ ' 

if L can, that the disease was due to stlico 


dust, when there is special Act dealing with 
claim for compensation for diseases caused 
by silica dust. 163 I.C. 628 — 1936 P.C. 158 

^ Secs. 3 aistd 10. — Conditions for claim^g 

compensation— Boor of railway carnage left 
open— Coolie in Railway service meeting 
with fatal accident— Claim for Compensa- 
tion-Maintainability — Waraing 

Effect — Notice under S. 10. 52 B. 45 — 106 

I.C. 465 = 1928 B. 1. _ * a 

Sec. 4 (1) (A) and (D). — Payments mad© 
to an injured workman before his death 
under S. 4 (1) (d) cannot be deducted from 
the compensation payable under S. 
af‘er the death of the wormkan, as the nght 
of the dependants to compensation upon the 
death of the workman is independent of the 
workman’s right to compensation. 142 I.O. 

825 = 1933 B. 33 = 11 R. 154 (F.B.). 

Sec 4 (1) (C). — Wnat the Court has to see 
in the case of a permanent partial disable- 
ment is the fact as to whether the earning 
capacitv of the workman has been redu^d 
in^^eveiw employment which he was capable 
of underatking'at the time of the accident 
and not merely the particular eyiploj^ent 
in wliich he was engaged at the time ^tne 
accident resulting in the disablement. 
a workman was disabled from perfoimi g 
duties of a blacksmith fitter 
cause of the loss of the index *^®-^pen- 

finger, the Court cannot award the^use 

sation on the footing that he had lost the use 
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(а) thei'e shall be deducted i'lom any lump suiu or half-monthly 
meuts to wJiich the workman is entitled the amount of any payment or allow- 
ance which the workman has received from the employer by way of compen- 
sation during the period of disablement x>rioi* to the receipt of such lump sum 
or of tlie first half-monthly payment, as the case may be • and 

(б) no half -monthly payment shall in any case exceed the amovint, if 
any, by which half the amount of the monthly wages of the workman before 
the accident exceeds half the amount of such wages which he is earning, after 

the accident.] , 

(2) On the ceasing of the disablement before the date on which any 
half-monthly payment falls due, there shaU be payable in respect of that half- 
month a sum proportionate to the duration of tlie disablement in that half- 
month. 

5. ^ *] *l.ln this Act and for the purposes thereof the expressions 

‘monthly wages’ means the amount of wages deemed 
Method of ealcuhvtmg to be payable for a month’s service (whether the 
wages. wages are payable by the month or by whatever 

other period or at piece rates), and calculated] as 

follows namely : — 

(a) where the workman has, during a continuous period of not less than 
twelve months immediately preceding the accident, been in the service of the 
employer who is liable to pay compensation, the monthly wages of the work- 
man shall be one-twelitli of the total wages which have fallen due for payment 
to him by the employer in the last twelve montlis of tliat period; 

«[(&) wliere the whole of the continuous period of service immediate- 
ly preceding the accident during which the workman was in the service of the 
employer who is liable to pay the compensation was less than one month, the 
monthly wages of the workman sliall }>o deemed to be the average monthly 
amount which, during the twelve months immediately preceding the accident, 
was being earned by a workman employed on tlie same work by the same em- 
ployer, or, if there was no workman so emplo>*ed, by a workman employed on 
similar work in the same locality;] 


r.EG. RKP. 

1 Omitted by Act IX of 11)38. 

2 Substituted by Act XIII of lUSa. 
a Inserted by Act XV of 1033. 

NOTES. 

of his hand, unless it finds that tlie thumb 
and the other fingers have also lost their use 
for the purpose of every emplojincnt which 
ho was capable of undertaking at the time 
of the acident. 1936 A.L.J. 701 — 103(> A. 
493. What has to be estimated under &. 4 
(c) (ii) of the Workman’s Compensation Act 
ia the loss of earning capacity of the work- 
man caused by the accident and not 
loss of his phvsical capacity. 41 C.\\.xs. .*• u 

= 19.37 Cal. 526. , , . , 

Skcs. 4 AND 30. — The pnnciple on which 
compensation under the Act is to be awarded 
has to bo determined in accordance with the 
provisions of the Act and cannot bo depart- 
ed from on the grounds of .sentiment. 
in the case of a loss of the index and middle 
fingers of a labour*>r, compenHation is awar«l- 
ed as for loss of the arm below the clb<*w sin 
sippcal against such a decision involves a sub- 
stantial question of law. tlD.tl)) .\11. 1 

= 1938 A.Tv..T. 1007 = 1939 All. 29. 

SrC. 5. — Under the Act the C<iininissioiu;r 
has a duty to see that the iniured party, nsu- 
ally a cooly, ignorant of the laiv, go's fair 
play. The provisions of the Act so fur as the 


calculation of coinpeiisution is concomed are 
niaiidatory. The Commissioner has no juris- 
■ Mc-tion to give less compensation titan that 
laid down in the Act, nnd the Commissioner 
is in no way fettered by what an ignorant 
cooly helped perhaps by advisers only less 
ignorant than himself may enter in his origi- 
giual iipplictition to the Commissioner. 140 
j.C. -16=1932 R. 141. 

•Skc. 5 O) (^0- — S'. 5 (1) (h) applies to all 
cases in which the employment, has not been 
<'oiitinuous for not less than one year. When 
a workman is casually employed he cannot 
bo held to bo in pernninent service nnd when 
there are brcak.s in his service for various 
periotls. though each period in itself is not 
more than 1-i days, ho cannot bo held to be 
in coutiuuons service, where the workman has 
worked (hiring the intervals under another 
employer. 140 I.C. -16=1932 R. 141. 

ftKc. 5, Kxpl. — .\,n applicant, a relative of 
tin- deceased workman, in a suit for compen- 
sation against a l^ubashe firm, contended 
tha‘ there was no continuons service of the 
iJccca.«eil workman. ITe alleged in the plaint 
tli;it the decea.sed was a casual labourer em- 
ployed by ’^he l)uba3lu*'s firm for the purpo- 
se.s of their traile. Rut the firm asserted 
tha‘ the case fell under J8- .5 (n.) instead of 
meeting the allegations. Fletfl, that it was 
for the firm to show that lUe service was 
continuous and that there was no brsak 
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^[(c)J In other cases the monthly wages shall be thirty times the, total 
wages earned in respect of the last continuous period of service immediately 
preceding the accident from the employer who is liable to pay compensation, 
divided by the number of days comprising such period. 

Explanation . — period of service shall, for the purposes of ^[this sec- 
tion] be deemed to be continuous which has not been interrupted by a period 
of aUsncc from work exceeding fourteen days, 

n* * ] 

G. (1) Any half-monthly payment payable under this Act, either under 

an agreement between the parties or under the order 
of a Commissioner, may be reviewed by the Commis- 
sioner on the application either of the employer or of the workman accom- 
panied by the certificate of a qualified medical practitioner that there has been 
a change in the condition of the workman or, subject to rules made, tmder this 
this Act, on application made without such certificate. 

(2) Any half-monthly payment may, on review under this section, sub- 
ject to the provisions of this Act, be continued, increased, decreased or ended, 
or, if the accident is found to have resulted in permanent disablement, be con- 
verted to the lump sum to which the workman is entitled less any amount which 
he has already received by way of half-monthly payments. 

7. Any right to receive half -monthly payments may, bv agreement between 

the parties or, if the parties cannot agree and the pay- 
Conunutatioii of half- ments have been continued for not less than ske 
inouthiy payments. months on the application of either party to the 

Commissioner, be redeemed by the payent of a lump sum of such amount as 
may be agreed to by the parties or determined by the Commissioner, as the 

case may be. » i. • 

8. (1) No payment of compensation in respect of a workman whose in- 

juiw has resulted in death, and no pajonent of 

sum Qs compensation to a. woman or a person 
under a legal disability, shall be made otherwise than 


Distribution of oompen- 
sation. 


LEG. REF. 

1 Rele^tered by Act XV of 1933. 

2 Proviso repealed by Act XV of 1933. 

3 Substituted bv Act IX of 1938. 

4 Sub'S. 2 i-epealed by Act XV of 1933. 

. NOTES. 

therein of more than 14 days so to bnug 
the case under S. 5 (a). 120 I.C. 510 = 1930 

S. 49. ^ 

Sec. 8. — '‘Dependant*’ in S. 8 includes tlie 

heirs or legal representatives of the depen- 
flant as defined by S. 2 where the dependant 
has died since the death of the workman. 4i 
C.W.N, 1048 = 1937 C. 495. Where, therefore, 
such dependant dies before any claini to 3*4 
compensation is made or investigated by 
Commissioner, the right passes on to ms 
heirs or legal representatives subject to tne 
conditions of the Succession Act being com- 
plied witli. ilhdd). Under S. 8 the com- 
pensation is payable to the dependants the 
deceased. A dependant means any of tne 
nejir relation mentioned in &. 2 (d). 
no such near relation exists, the compen^* 
tion cannot be paid to a more distinct rela- 
tion but must be refunded to the employe! . 
118 I.C. 719 (1) = 1929 A. 707 (1). 

Sec. 8, cl. (8).— The dependants of a 

Muhamadan deceased, his mother, widow and 


a minor son were awarded compensation. The 
share allotted to the minor was deposited by 
the Commissioner in the Post Office. On the 
death of the mother and the minor son, the 
Commissioner ordered the minor’s share to be 
allotted to the widow and directed the postal 
authorities to cAncel the minor’s account and 
open a fresh one in the widow’s name. Held, 
that the order was perfectly valid as the al- 
teration of the iridow’s circumstances by 
the deaths of the other dependants of the de- 
ceased was a variation of circumstances with- 
in the meaning of S. 8 (8) of tht Workmen’s 
Compensation Act. The fact that the widow 
had remarried was immaterial. 1940 Cal. 580. 

Secs 8 (4) and 9. — It is clear that once 
an allotment f compensation to a dependant 
or a distribution of compensation money 
among several dependants is made, the com- 
pensation, so allotted or distributed becomes 
the property of the dependant and if the de- 
pendant dies, the said sum being his prop^- 
ty will devolve on his or her heirs. 
of an employer to get a refund under CL (4) 
of S. 8 can only arise when a workman *^©3 
without any dependant. S. 9 has no 
tion to a caes where money has been allottea 
to dependant on the death of an 
I.L.R. (1938) Mad. 716=47 L.W, 159 = 1938 
Mad. 402 = 1938 (1) M.L.J. 571- 
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by deposit with the Comnussiouer, aud no such payment made directly by an 
employ'^er shall be deemed to be a payment of compensation : 

Provided that, in the case of a deceased, workman, an employer may 
make to any dependant advances on account of compensation not exceeding an 
Rgyregale of one hundred rupees, and so much of such aggi'egate as does not 
exceed the compensation payable to that dependant shall be deducted by the 
Commissioner from such compensation and repaid to the employ^er.j 

(2) Any oilier sum amounting to not less than ten rupees wliieh is pay- 
able as compensation may be deposited with the Commissioner on behalf of the 
pei'son entitled thereto. 

(3) The receipt of the Commissioner shall be a sufficient discharge in 
respect of any compensation deposited with him.^ 

(4) On the deposit of any money under sub-section (1) “[as compensa- 
tion in respect of a deceased workman] the Commissioner ‘[shall deduct] 
therefrom the actual cost of the workman’s funeral expenses, to an amount not 
exceeding ^[twenty-five rupees] and pay the same to the person by whom such 
expenses were incurred, and shall, if he thinks necessary, cause notice to be 
published or to be served on each dependant in such manner as he thinks fit, 
calling upon the dependants to appear before him on such date as he may fix 
for determining the distribution of the compensation. If the Commissioner is 
satisfied, after any inquiry which he may deem necessary, that no dependant 
exists, he shall repay the balance of the money to the employer by whom it was 
paid. The Commissioner shall, on application by the employer, furnish a 
statement showing in detail all disbursements made. 

^(5) Compensation deposited in respect of a deceased workman shall, 
subject to any deduction made under sub-section (4;, be ai^portioned among 
the dependants of the deceased woikman or any of them in such proportion as 
the Commissioner thinks fit, or may, in the discretion of the Commissioner, be 
allotted to any one dependant. 

“(6) Where any compensation deposited with the Commissioner is payable 
to any per.son, the Commissioner shall, if the person to whom the compensation 
is payable is not a woman or a person under a legal disaijility and may in othei- 
cases, pay the money to the person entitled thereto. 

(7) Where any lump sum deposited with the Commissioner is payable 
to a woman or a person under a legal disability, sucli sum may be invested, 
applied or otherwise dealt with for the benefit of the woman, or of such person 
during his disability, in such manner as the Commissioner may direct; and 
where^a half-monthly pa:\'ment is payable to any person under a legal disability 
the Commissioner may, of his owm motion or on an applicat ion made to him in 
this behalf, order that the payment be made during the disability to any depen- 
dant of tlic workman or to any other person whom the Commissioner thinks 
best fitted to provide for the welfare of the workman. 


EEG. REF. ^ . 

1 Proviso to S. 8 newly substituted by Act 

S. V for 3ub-Ss. n) to 
sub-Ss. (1) to (3) have been subatitu.ed b\ 

^tfb-S.“Vl). oftor tlic words “ns cnui- 
pcnsa‘ion in respect of a < 1 eecaae<i workman 
Iiavo been inserted by Act A ^^ 0 ** ' 

{ Substituted by Act X\ of . 

F.o- .sub-S, ( 0 ) tin* new 
have })een substituted b 3 - Act V of 10..9. 

♦I Sub-S. (6) has been ro-nunibcred as 3U»i- 
S (S) and after that sub-scctioii the new sub- 
S. (9) has been added by Act V of 1929. 

C.C.M-— 66’ 


NOTK.S. 

Wko.s. 8 AND 10. — If tJio oniplover pays the 
cunjpeiisa-ion. ho is profoefed ‘ng.-iinst the 
• lainis of jdl the dependants whether or not 
they have applied to he parties to the distri- 
bution. Tf he makes the distribution himself 
ho lays himself open to the attack bv persons 
who s-.fterwards turn up and claim to be de- 
pendants. But if ho jiay.q the coneet amount 
to the only person wlio is a dependant i' is 
not open to that person to claim the amount 
over again and if he makes to him the pav- 
ment of less than the «*orrect amount, he can 
only be required to pay the difference. 7 R 
660. • 
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(8) Where, on application made to him in this behalf or otherwise, the 
Commissioner is satisfied that, on account of neglect of children on the part 
of a parent or on account of the variation of the circumstances of any depen- 
dant or for any other sufficient cause, an order of the Commissioner as to the 
distribution of any sum paid as compensation or as to the manner m winch any 
sum pavable to any such dependant is to be invested, applied or otherw^ dealt 
with ought to be varied, the Commissioner may make such orders for the vari- 
ation of the former order as he thinks just in the circumstances of the case : 

Provided that no such order prejudicial to any person shall be made 
unless such person has been given an opportunity of showing cause why the 
order should not be made, or shall be made in any case in' which it would 
involve the repayment by a dependant of any sum ali-eady paid to him. 

(9) Where the Commissioner varies any order under sub-section (8) by 
reason of the fact that payment of compensation to any .person has been obtam- 
ed by fraud, impersonation or other improper means, any amount so paid to or 
on behalf of such person may be recovered in the manner herematter pro- 
vided in section 31. 

9. Save as provided by this Act, no lump sum or half-monthly Payment 

payable under this Act shall m any way be capable 
Compensatiou not to be Qjj-* bgjng assigned or charged or be liable to attach- 
assignea, attached or charg- or pass to any person other than the workman 

by operation of law, nor shall any claim be set off 

against the same. . 

10 ( 1 ) MNo claim for compensation shall be entertamed by a Commis- 

sioner unless notice of the accident has been given 
Notice and claim. manner hereinafter provided as soon as practi- 

haunenino’ thereof and unless the claim is preferred before him 
wthin one year TtT o%curr^^^ of the aecident or, in ease of death, wxthm 

one year from the date of death.] 

Commissioner. TIjc claim for compensation 
is of the natiue of a plaint without which 
no proceedings for recovei-y of compensation 
are maintainable; and unless there is a for- 
mal claim for compensation, the Commis- 
sioner cannot make any enquiries or conduct 

auy pioceedings. 1942 Mad. 116 — (1941) 2 
M L.J. 605. Where during the period of six- 
months immediately following the accident, 
the claimant was employed on light duties on 
the same pav by the employer, that is a suffi- 
cient reason for his not having made the 
within that period. And once a reasonable 
cause is established the bar to the mainten- 
ance of the proceedings under the Act is re- 
moved. 58 B. 128 = 35 B.L.R. 1142 = 1934 
B. 28. A claim within the meaning of S. IU 
is a communication by or on behalf of the 
workmen from which the employer can see 
that a. demand is being made upon him to 
pu 3 ' compensation in respect of an accident. 
In the case of a veiy large concern like a 
railway company, a demand by a workman to 
a foreman for compensation ‘s ^ 

within the meaning of section. I.L.:^ (lJ3e; 
2 €al. 52 = 42 C. W. N. 341 = 1938 Cal. 348. 
See also 1941 Bom. 296. The question whe- 
ther the facts found by the Commissioner 
constitute reasonable cause for 

give notice or to claim eompensation witmn 

the statutory period is a question of 
the Commissioner’s decision on the q 
is open to review by the High Court. 35 Bom. 


LEG. BEE. 

i Substituted by Act IX of 1938. 

SEC. 9.— As to *(‘i9|frMa“‘ 

a death of employee, ^ T 57 ^ 

16 = 47 L.W. 159 = (1U38) 1 M.L.J, &7L 

“ “li- j€‘FcaLr?e 

ition in respect the Cominis- 

.overy of compensation befor t 

ionei^ The before the 

oes not refer 1° ^ to the workmens 

Commissioner but on y ^ employ- 

"iHue'xs pf 

Icldiigs Woi;e the 

;vw cannot oe au.v . . -nyoviso to 

t’'® r“658-1939 P.W.N. 175= 

A\? ial: g— - 

iix months from „Uhin the meaning of 

proviso to &• jy* ' oomnenBation^^ m 

T\ie expression f j^iade before the 

S* 10 (1^ moans a cutAm ma. 



s. ipj 


The Wokivaien’s Coaipensation Actr (VIII of 1923): * 


534? 


Pi’ovided that, where the accident is the contracting of a disease in res- 
pect of which tile provisions of sub-section (2) of section 3 are applicable, the 
accident shall be deemed to have occurred on the first of the days during which 
the workman was continuously absent f rom work in consequence of the disable- 
ment caused by the disease : 

^ [Provided, further, that the want of or any defect or irregularity in a 
notice shall not be a bar to the -[entertainment of a claim] — . 

(rt) if the claim is ^(preferred) in respect of the death of a workman 
resulting from an accident which occurred on the premises of the employer, or 
at any place where the workman at the time of the accident was working under 
tile contiol of the employer or of any iierson employed b^’ him, and the work- 
man died on sueli premises or at such place, or on any premises belonging 
to the employer, or died without having left the vicinity of the i>reraises or 
place where the accident occurred, or 

(h) if the emi^loyer *[or any one of several employers or any person res- 
ponsible to the employer for the management of any branch of the trade or 
business in which the injured workman was employed] had knowledge of the 
accident from any other source at or about the time when it occurred :] 

Provided, further, that the Commissioner ma 3 - ^[entertain] and decide 
any claim to compensation in any case notwithstanding that the notice has 
not been given, or the claim has not been ^ [preferred] indue time as provided 
in this sub-section, if he is satisfied that the failure so to give the notice or 
’^[prefer] the claim, as the case may be, was due to sufficient cause. 


LEG. REF. 

I Added by Act XV of 1933. 

Substituted and inserted by Act IX of 
1938. 


NOTES. 

L.R. 293 = 1033 B. 197=144 I.C. 648. But see 
IG N.L.J. 63; 1933 N. 272 (2). What amounts 
to sulHcient cause for a workman not insti- 
tuting a claim within six moiiths of the acci- 
dent can only bo decided with reference to 
tho facts and circumstances of the case. 
Where the workman on returning to work 
three months after the accident was rc-em- 
ploycd by the same employer •« the same 
workshop at the same rate of wages and he 
con‘iuued in that eiuploymcnt until long 
after the period of six months fron» the hap- 
pen>ng of the accident tliere was sufficient 
cause for his not bringing 
in six months of the accident. 

Cal 52 = 42 C. W. N. 341 — 1938 Cal. 348. 
iiec also 1940 Lah. 227. When once tho work- 
‘man had, for sufficient cause, not brought 
his proceedings for compensat-on within six 
months of the accident, there is nothing in 
the Workmen's Compensation Act, the J^imi- 
tation Act or in any other statute imposing 
51 further time limit for bringing his pro‘:e<’d- 
ing.-. T.L.R. 0938) 2 Cal. 152 = 42 C.^^.^. 

;:n = 1938 Cal. 348. Tho Commissioner 
the sole iudge to dotermino wliether or not 
the want of or a defect in a notice shall bar 
the proceedings, and his decision is one of 
fact which cannot be appealed against except 
on the ground that there is no eviilencc to 
support it. The fact tha‘ the workman did 
not realize until a certain day that he had 
permanently lost his eye-sight of one eye is 
sufficient cause for his not giving notice 
earlier, juid the omission in the notice to 


state tlie cause of injury is not material when 
the manager or the emplover is alreadv aware 
of it. 145 I.C. 402=1933 N. 272 (2). Se^ 
also 16 N.L.J. 63. 

Sec. 10 (1) AXD PROVISOS: Applic-vtion 
ro CoiiiiissiONEK — LiiiiT.vTio>t for. — The 
wonis “ in-titutod within six month.s’* in S. 10 
(1) contemphit© an act referable to the mak- 
ing or filing formally before the appropriate 
Coni' ;i claim for compensation. 17 Pat. 658 
= 1039 P.W.N. 175 = 1939 Pat. 181. Delav 
iu imiking claim — Sufficient cause — Question 
as to — If one of law or fjici. See 17 Pat.L. 
T. .3.1. The x*<^*'*od of six months relates to 
‘he chum for compcnsa1i<*n made bv the 
workman ngainsf his employer and has no re- 
ferenec to the i>eiiod witliin wliieh jin appli- 
cation for tho settlement of the matter by 
the Commissioner <-an be made. If the claim 
•las no' been iiutdo within time, even then 
the Coiiinnssioner may, in the exorcise of the 
discretion allowed by the second proviso to 
the section, jtdmit the claim and decide it 

(SB*) ‘>'•'* = 1334 C. 460 

•Skc. 10 (1) proviso ASi) (.3). — TIio notice 
sliould he given as soon as piacticnblo af'or 
the happening of the accident and before the 
workman Ins volnn'arily left the ciiiplov- 
ment in which he was "injured. Want of 
notice enii liowever be excu.scd nn<ler the 
proviso if there is siifficioiii cause. Se)n?)Je: 
If i.s «lesital>le that both die jirovisos to S. l-l 
fl) of the English .\c^ should be reproduccfl 
in 10 of the Indian .\ct in onler that waul 
of notice m.iy be expressly made liable to bo 
condoned. 57 B. 150= M2 I.C. 630 = 35 Bom. 
I.. ft. 8.> — 19.?.3 B. 109. Where jx workman i-* 
rc-cinidoyed after the Jiecidont hv the same 
employers in the ssxmo worksliop jit tho 
same rate of wages, this fact is in itself suffl- 


5348 


The Civil. Court jVIanual (Imperial. Acts). 


[S. 10-A 


(2) jbivery such, notice siiaU give the name and. address^ of the ;^rson 
iniured and shall state in ordinary language the cause of the injury and the 
date on which the accident happened, and shaU be served the employer or 
upon ‘fany one of] several employers, or upon any person «[ ] responsible 
to the employer for the management of any branch of the trade or business in 

which the injured workman was employed. . , . m ^ 

(3) sTThe Provincial Government may require that any prescribed class 

of employers shaU maintain at their premises at which workman are employed 
a notice book, in the prescribed form, which shall be readily accessible at aU 
reasonable times to any injured workman employed on the premises and to any 

person acting bona fide on his behalf.] j i j t 

a [(4) A notice under this section may be seiwed by delivenng it at, oi 

sending it by registered post addressed to, the residence or any office or place 

of business of the person on whom it is to be served, or, where a notice book is 

maintained, by entry in the notice book.] 

^flO-A. (1) Where a Commissioner receives information from any source 

that a workman has died as a result of an accident 
Power to require from arising out of and in the couTse of his employment, 
employers statements re- j ^ send by registered post a notice to the work- 
jjarding fatal accidents. nian’s employer requiring him to submit, within 

thii’tv days of the service of the notice, a statement, in the prescribed 
giving t}»e circumstances attending the death of the workman, and mdieatmg 
whether, in the opinion of the eniploj'er, he is or is not liable lo deposit com- 
pensation on account of the death. • t i.i ♦ nmn 

(2) If the employer is of opinion that he is liaUe to deposit com- 

peusation, he shall make the deposit within thirty clays of the service of the 

notice. 

LEG. BEP. 

I Substituted for “any one or” by 
of 1924. 

9 Omitted by Act IX of 1938. 

Substituted by Act XV of 1933. 
t Added bv Act XV of 1933. 

NOTES. 

cieut cause for not making an 
xinder the Act within the period of bimta 
tion. 190 I.C. 029 = 1940 Lah. 227. 

Nee also 1938 Cal. 348. Under ^ 10 

is not necessary for a 
give notice of every trivial accident to 

Ue may be subject. But is nol 

to givb notice of any accident 
meinlv trivial and it JS not open to him to 

decide whether it too 

iliim for compensation. If an acciaem, too 

trivial in the first instance to require notice, 

subsequently develops serious consequences, 

the obliffa^ion to give notice as soon as prac 

licmble uould be met by giving notice when 

the consequences ensue. Until Uien 

not really been an accident. 43 Bom.L.R. Oil 

1941 Bom. 290. A workman employed as a 

r>nrtK- in •! factorv met with an accident on 

the 23rd ‘pebruary, 1927 On 

19‘’7 while he was admitted in a hospital as 
an Indoor patient, he sent a notl^ 
to the proT>rietor9 of the fac-ory* It 
se.,nentlv came ba.-k wish ,the e"aora«ment 
on it. On the flume ante, he also sen ^ 
a'^notice addressed to the Solicitors of the 
propHetors and the same was The 

iho addressee on the ^-ist April, ^*. 1 , 

notices constituted sufficient compliance witn 


Act VII 


s. 10 (3); and having regard to the i^o- 
rance of and serious nature of the injury 
received, the notice must be taken _ to^ 
j 3 eeu"'giveu as soon as practicable within the 
meaning of S. 10 (I).. In any case the ^se 
was covered bv p^o^'iso 2 to S, 10 (1). The 
nroviso would’ apply even where no notice 
has been given. 31 Bom.L.B. 1059^1929 B. 
400* S€€ dlso 35 Bom.L.R* 293 — 1933 B* 197* 
Where in the opinion of the deceased the in- 
jury was trivial and was such that he was 
not entitled to compensation under the Act, 
the failure to give notice by the deceased 
workman is due to sufficient cause within the 
meaning of S. 10. 35 Bom. L. B. 293 — 1933 

B 197 

Se<?. 10 (2).- — -Requires a notice in writing 
and it is necessary tliat it should state in 
ordinarj’’ language the cause of the injury, 
but that does not mean that the ^tice should 
state in language to tlie same effect as the 
subsequent application before 
sioner. 37 C.W.N. 225 = 1933 C. 130. Noti^ 
of accident to a fellow worl^an or 
VP0 is not a sufficient compliance wi.h fc>- lt» 
^2) Bom.L.R. 611=1941 Bom. 296. See 

aUo‘lU38 Cal. 348. ’^ere a claim for com^ 
nensation was made by the dependants ot a 
deceased labourer in a Railway company s em- 
• nloyment for accidental death of deceased 
and claim was made against the contr^tor 
employing the deceased and not against 
wav company, but the Commissioner servea 

notice on the company. Seld, 

ought to have been served on the contract 

and not on the company. 193o C. 
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(3) If the employer is of opinion that he is not liable to deposit com- 
pensation, he shall in his statement indicate the grounds on which he dis- 
claims liabUity. 

(4) Where the employei’ has so disclaimed liability, the Commissioner, 
after such inquiry” as he may think fit, may inform any of the dependants 
of the deceased workman that it is open to the dependants to prefer a 
claim for compensation, and may give them such other further information as 
he may think fit. ] 

(1) Where, hy any law for the time being in force, notice is requir- 
ed to be given to any authority, by or on behalf of an 
Heports of fatal acci- employer, of any accident occurring on his premises 

which' results in death, the person required to give 
the notice shall, within seven days of the death, send a report to the Commis- 
sioner giving the circumstances attending the death : 

Provided that where the Provincial Government has so prescribed, the 
person required to give the notice may instead of sending such report to 
the Commissioner send it to tlie authority to whom he is required to give the 
notice. 

(2) The Provincial Government may, by notification in the Official 
Gazette, extend the provisions of sub-section (1) to any class of premises other 
than those coming within the scope of tliat sub-section, and may, by such 
notification, specify the persons who shall send the report to the Commissioner.] 

11 (1) Where a workman has given notice of an accident, he shall, if the 

employer, before the expiiy of three days' from the 
Medical examination. time at which service of the notice has been effected, 

offers to have him examined free of charge by a qualifioa medical practitioner, 
submit himself for such examination, and any workman who is in receipt of a 
half-moiithlv pa^'ment undev tins Act shallj if so i^equired, submit hiinsmi loi* 

such examination from* time to time: ^ • , . i/> » 

Provided that a workman shall not be required to submit himself tor 

examination bv a medical practitioner otherwise than in accordance with rules 
made under this Act, or at more frequent inteiwals than may be prescribed. 

(2) If a workman, on being required to do so by the employer under 
sub-section (1) or bv tlie Commissioner at any time, refuses to submit himself 
for examination by a qualified medical practitioner or in any way obstructs the 
same his ri'dit to compensation shall be suspended during the continuance of 
such ’refusafor ob.stimction unless, in the case of refusal, he was prevented by 
any sufficient cause from so submitting himself. 

(3> If a workman, before the expii-y of the period within which he is 
liable under sub-section (1) to be required to submit himself for medical 
examination, voluntarily leaves without ha^^ng been so examined the yioi- 
nitv of the place in which he was employed, his inght to compensation shall be 
suspended until he returns and offers himself for .such examination. 

( 4 ’) Where a workman, whose right to compensation has been suspended 
under sub-section (2) or sub-seetion (3), dies without having submitted himself 
for medical examination as required by either of tho.se sub-sections, the Com- 
missioner mav, if ho thinks fit. direct the pa^mient of compensation to the de- 
pendant.s of the deceased workman. 

f.5) Where under .sub-section ("2) or snb-section (31 a right to compensa- 
tion is suspended, no compensation shall be payable in respect of the 
period of su.spcnsion. and if the period of .suspension commences before 
the expirv' of the waiting period referred to in clause (rf) of sub-section ('ll of 
section 4, the waiting period shall he increased hy the period during which the 
suspension contin ues. 

T.Ea. REF. 

1 Added by Act XV of 1933. 
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(G) Where an injured, workman has refused to be attended by a qualified 
medical practitioner whose services have been offered to him by the employer 
free of charge or having accepted such offer has deliberately disregarded the 
instructions of such medical practitioner, then ^ [if it is proved that the workman 
has not thereafter been regularly attended by a qualified medical practitioner 
or having been so attended has deliberately failed to follow his instructions, 
and that such refusal, disregard or failure was unreasonable] in the circum- 
stances of the case and that the injury has been aggravated thereby, the 
jury and resulting disablement shall be deemed to be of the same nature and 
duration as they might reasonably have been expected to be if the workman 
had been regularly attended by a qualified medical practitioner ^ [whose in- 
structions he had followed] , and compensation, if any, shall be payable accord- 
ingly. 

12. (1) Where anv pei'son (hereinafter in this section referred to as the 

principal) in the course of or for the purposes of his 
Coutracting. trade or business contracts with any other person 

Qiereinafter in this section referred to as the contractor) for the execution by 
or under the contractor of the whole or any^ part of any work, which is 
ordinarily part of the trade or business of the principal, the principal shall be 
liable to pay to any workman employed in the execution of the work any com- 
pensation which he would have been liable to pay if that workman had been 
immediately employed by him ; and where compensation is claimed from the 
principal, this Act shall apply as if references to the principal were substituted 
for references to the emplover except that the amount of compensation shall 
be calculated with reference to the wages of the worltman under the employer by 
whom he is immediately employed. 


LEG. REF. ^ 

1 Stibstituted and inserted by Act TX of 
1938. 


NOTES. 

Sec. 11 (6). — Wqiere a workman's liand 

was scalded while at. work tind the injuri^ 
had heen aggravated because of his disre^rd 
of the medical officer’s instructions who 
over continued to attend on him. S. 11 (n) 
applied and the workman’s claim for com- 
pensation must be assessed upon the basis ot 
an injury of the same nature and deration as 
might reasonably have been expected li tnc 
woikman had been regularly attended by a 
qualified medical practitioner. Qimerei what 
should happen if the worlynan had refused 
to be attended by the employer’s doctor act- 
ing as such but had engag^ the same doctor 
on his o^vn account. 32 C.W.N. 535. See aU 


Sec. 12. — It is not part of the ordinary 
business of a Bank to buiUl houses. 

The fact that one of its 
seated in its Memorandum to be to buua 
oflfiees, buildings, etc.,” is not by itself su^ 
c ient to entitle the Bank to build houses m 
the sense of building them itself as dis.inct 
from getting them built in the ordinary 
'I'here must be some evidence to show that 
the Bank is “building” as part of.?*? 
business before it is rendered liable undei 
ft. 12 for injuries sustained in the course ot 
the building. 36 C.W.N. 841. A principal 
who employs a contractor shall be ca- 
ble to compensation to worlanan empl y- 
ecl b\' the contractor. But it f® 

shown that the contractor was entitlea to 


expect such workmen to do his work at his 
orders and that he was entitled to dismiss 
such workmen. Where there is only an agre^ 
ment by which certain selected persons could 
come when they chose and do work on their 
own account which would get for them remu- 
neration from the contractor, the principal is 
not liable to compensate such persons. 185 
IC 847 = 1939 Rang. 428. A person who 
does not contract to do the whole or any part 
of the work but merely supplies lobour at so 
much per head, is not a contractor and the 
emplovcs has. therefore, no right to indemni- 
ty against him. 42 C.W.N. 803. Selling 
agent agreeing to take delivery of goods 
from manufacturer’s godowns—— Employment 
of contractor for such work— Workmen employ- 
ed by contractor in such work — Accident re- 
sulting in death — Liability of selling agent 
for compensation. 1942 Bom. 18 — 43 Bom.L. 
R. 985. Contract subject to series of persons—- 
Workman dying while under sei^dce of last 
contractor — Liability of original contr^tor 

^Rights inter ' se of employers. 32 C.W.N. 

45 = 1928 C. 399 <2) = 113 X.C. 18. A tindal 
was receiving R«. 10 a month from the Du^ 
bashes and also received pay at the rate of 
Rs 2-8-0 per day, when he was employed m 
supervising the coolies working for the Duba- 
shes ; that is to say, he kept Rs. 2 for himself 
out of Rs. 25 paid to him daily for tlm pay- 
ment of his gang, one of whom was the de- 
ceased workman. The tindal was not a 
tractor. 120 I.C. 510 = 1930 S. 49. The 
G.I.P. Railway in connection with the cieci 
rification of their line were building a p^ei 
station near Kalyan and erecting a 
mission line to carry electric power to 
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(2) Where the principal is liable to ijay compensation undei* this section, 
he shall be entitled to be indemnified by the contractor, *lor any other person 
from whom the workman could have recovered compensation and where a con- 
tractor who is himself a principal is liable to pay compensation or to indemnify 
a principal under this section he shall be entitled to be indemnified by any per- 
son standing to him in the relation of a contractor from whom the workman 
could have recovered compensation] and all questions as to the right to and the 
amount of any such indemnity shall, in default of agreement, be settled by 
the Commissioner. 

(3) Nothing in this section shall be construed as preventing a work- 
man from recovering compensation from the contractor instead of the princi- 
pal. 


(4) This section shall not apply in any case where the accident occurred 
elsewhere than on, in or about the premises on which the principal has under- 
taken or usually undertakes, as the case may be, to execute the work or which 
are otherwise under Iiis control or management. 

13. Where a workman has recovered compensation in respect of any 

injuo’ caused under circumstances creating a legal 
Hemedies of employer liability of some person other than the person by 
ngains s.rangei. ^ whom ithe compensation was paid to pay damages in 

lespect thereof, the person by whom the compensation was paid and any person 
who has been called on to pay an indemnit 3 ’’ under section 12 shall be entitled 
to be indemnified by the person so liable to pay damages as aforesaid. 


LEG. REP. 

i Inserted by Act XV of 1933. 

NOTES. 

ous sub-stntiona on tlie railway. The work of 
constructing the transmission line had been 
entrusted on a. contract to TI* Co. and the 
deceased was employed by the company as R 
fitter. Ills work was to assist in the erection 
of the steel towers which would carry the 
overhead cable. These towers were not 
erected on the railway tract but on land 
ad.iacent thereto, the distance , 

railway lines varying' from 400 to 700 fee-. 
While ‘carrying materials from the store near 
Kalvaii s‘atioii to the site of the work he was 
knocked down by a train and killed In an 
action to recover compensation, neln, {i) 

that the work of constructing the merhead 
cable was not orcJinarth/ part of ^be business 
of the railway. The word “ordinarily in 
R. 12 applies just as mueli to n Governmen 
department as it does to any oOicr p.-incipal, 
(2) that in constructing the electric cable the 
railway company was exercis.ng the 
and duties conferred on them by sta.u e, (• > 
that a state r.ailway is a department of the 
Government within the meaning of H- - 
and (4) that the claim for compensation 
not maintainable against the KaiUs;ay Co. ^ 
B. 21)3 = 31 Bom. L. R- 211=11* IC- 431- 

1929 B 179. Tho ot koepinpr 

line* in order is as normal and ns 
a feature of the nirining of a Railway as the 
issue of tickets or the handling of goods. 41 

Rfo, 12 fS). — The contractor rcierrefl t« 
in S. 12 (’2) is the contractor who contracts 
directly with the principal as M 

fl). If there is any further sub-letting or 
tho eontract, an indemnity cannot be ob’am- 
9d under the contract and must be sought by 


recourse to the Civil Court. Tlie words “any 
such” indemnity arc restricted to the indem- 
nity between the principal and the original 
contractor. 35 B.L.R. 694 = 1933 B. 338 = 
146 T.C. 616. "Where a labourer in the em- 
ploy of a Railway Company died of an acci- 
dent his dependants cannot claim componsa- 
rion from the contractor who had em- 
ployed tho deceased but the company 
is directly liable ns if it was the 
employer. 1935 C. 683. In a claim for 
compensation, as sub-S. (2), S. 12 puts the 
contractor under the liability to indemnify 
the Railway company, he is entitled to notice 
of the claim and can certainly dispute the 
claim of ilio dependants of the deceased 
labourer. 1935 C. 683, WHiere the emplo- 
yers who are contractors engage ivorkmen 
through a sub-contractor under them, for the 
execution of work which was ordinarily part 
of their own trade or business, the employers 
and not the snb-eontraetor is liable. 146 I. 
C. 1027 = lt»3.3 R. 208, .SVe 35 Boni.I^.R. 694 
= 19.33 B. .338, where the distinction between 
iiidejicndant and sub-cMintractor is pointed 

UU*". 

Rkc. 1.3 . — An iitd^pendrnt contraoior gene- 
rally speaking is one who undertakes to do a 
certain work without being controlled by the 
person for wliom he does the work. He Ls not 
tlio servant of the pers(*n who engages his 
services and he does not make such pcj-son 
liable for any torts he or his servants have 
fomniittod, nor is a sub-contractor, the ser- 
vant of the contractor. who lias employed 
him. Even when there is a sub-contractor, if 
the injury was caused while the workman act- 
ed under the principal and owing to tho latter’s 
negligence, tho liability fastens to the princi- 
pal and not to the sub-contractor. 146 T.C. 
*?!*; = 35 Bom.L.R. 694 = 1933 B. 338. 
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14. (1) Where any employer has entered into a contract with any insu- 

Iiisolvencr of emulover respect of any liability under this Act to 

^ any workman, then in the event of the employer 

becoming insolvent or making a composition or scheme of arrangement with 
his creditors or, if the emi)loyer is a company, in the event of the company hav- 
ing commenced to be wound up, the rights of the employer against the insurers as 
respects that liability shall, notwithstanding anything in any law for the time 
being in force relating to insolvency or the winding up of companies, be trans- 
ferred to and vest in the workman, and upon any such transfer the insurers shall 
have the same rights and remedies and be subject to the same liabilities as if 
they were the employer, so, however, that the insurers shall not be under any 
greater liability to the workman than they would have been under to the 
employer. 

(2) If the liability of the insurers to the workman is less than the lia- 
bility' of the employer to the workman, the workman may prove for the balance 
in the insolvency proceedings or liquidation. 

(3) Where in any case such as is referred to in sub-section (1) the con* 
tract of the employer with the insurers is void or voidable by reason of non- 
compliance on the paii; of the employer with any terms or conditions of the 
contract (other than a stipulation for the payment of premia), the provisions 
of that sub-section shall apply as if the contract were not void or voidable, and 
the insurers shall be entitled to prove in the insolvency proceedings or liquida- 
tion for the amount paid to the workman: 

Provided tliat the provisions of this sub-section shall not apply in any 
ease in whicli the workman fails to give notice to the insurers of the hap- 
pening of the accident and of any resulting disablement as soon as practicable 
after he becomes aware of the institution of the insolvency or liquidation pro- 
ceedings. 

(4) There shall be deemed to be included among the debts which under 
section 49 of the Presidency-tovms Insolvency Act, 1909, or under section 61 
of the Provincial Insolvency Act, 1920, or under section 230 of the Indian 
Companies Act, 1913, are in the distribution of the property of an insolvent or 
in the distribution of the assets of a company being wound up to be paid in 
priority to all other debts, the amount due in respect of any compensation the 
liability wherefoi* accrued before the date of the order of adjudication of the 
insolvent or the date of the commencement of the winding up, as the case may 
be. and those Acts shall have effect aceordingly^ 

(5) Where tlie compensation is a half-monthly payment the amount due 
in respect thereof shall, for the purposes of this section, be taken »<> be the 
amount of the lump sum for which the half-monthly payment could, if redeem- 
able he redeemed if application were made for that purpose under section 7, 
and 'a certificate of the Commissioner as to the amount of such sum shaU be con- 

ffil The promsions of sub-seetion (4) shall apply in the case of ^tiy 
amount for which an insurer is entitled to prove under sub-seetiofi (3), but 
otherwise those provisions shall not apply where the insolvent or the ^mpany 
bein- wound up has entered into such a contract with insurers as is referred to 

,11 «""b-section ^ company is wound up volun- 

tarily merely for the purposes of re-construetion or of amalgamation with an- 

other company. , . 

15 . This Act shall apply in the case of wofk 

Special proviaioTus reiat- ynen who are masters of *[•] ships or seamen suo- 
inff to masters and seamen. tO the following modifications, namely : — 


1 The word 


LEG. BEF. ^ ^ 

by Act 


XV of 1933. 
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(1) The notice of the accident and the claim for compensation may, ex- 
cept where the person injured is the master of the ship, be served on the 
master of the ship as if he were the employer, but where the accident hap- 
pened and the disablement commenced on board the ship, it shall not be neces- 
sary for any seaman to give any notice of the accident. 

(2) In the case of the death of a master or seaman, the claim for com- 
pensation shall be made within six months after the news of the death has 
been received by the claimant or, where the ship has been or is deemed to have 
been lost with all hands, within eighteen months of the date on which the ship 
was, or is deemed to have been, so lost. 

(3) Where an injured master or seaman is discharged or left behind in 
any part of His Majesty’s dominions or in a foreign country, any depositions 
taken by any Judge or Magistrate in that part or b 5 - any Consular Officer in 
the foreign countr- 3 '^ and transmitted by the person by whom thej^ are taken 
to the [Central Government] or any [Provincial Government] shall, in any 
proceedings for enforcing the claim, be admissible in evidence — 

(a) if the deposition is authenticated by the signature of the Judge, 
Magistrate or Consular Officer before whom it is made ; 

(b) if the defendant or the per.son accused, as the ease may be, had an 
opportunity’’ by himself or his agent to cross-examine the witness; and 

(c) if the deposition was made in the course of a criminal proceeding, on 
proof that the deposition was made in the presence of the person accused; 
and it shall not be necessary in any case to prove the signature or official cha- 
racter of the person appearing to liave signed any such deposition and a certi- 
ficate bv such person that the defendant or the person accused had an oppor- 
tunity of cross-examining the witness and that the deposition if made in a cri- 
minal proceeding was made in the presence of the person accused shMl, un- 
less the contrary’ is proved, l>o sufficient evidence that he had that opportunity 

and that it was so made. 


) r# » ♦ 1 

'[(’4)1 No ®[half-monthlv pavment] shall be payable in respect of the period 
during which the ovmer of the ship is. under any law in force for the time being 
in British India relating" to merchant shipping, liable to defray the expenses 

of maintenance of the injured master or .seamnn. - a * • « 4 ^ c 

2r('5^ No compensation shall be pay’ahle under this Act in respect of 

any iniutw in respect of which provision is made for payment of a gratuity al- 
lowance or pension under the War Tensions and Detention Allowances (Mer- 
cantile ^Marine etc.) Scheme, 1039. or the War Pensions and Detention Allow- 
ances (Indian 'Seaman, etc.'' Scheme, 1941. made under the Pensions (Na^’y^ 
Armv j\ir Force and ^Mercantile Marino) Act. 1939. or under the War Pen- 
sions and Detention Allowances (Indian Seaman) Scheme. 1942, made by the 

Central Government. . i i • 

(6) Failure to give a notice or make a claim or commence proceedings 

•within tlio time required hv this Act shall not he a bar to the maintenance of 
propeedinps under this Art in rospeet of nny personal in,iur^^ if— 

(r/) an application has been made for paynnent in respect of that in,iiiry 
under anv of the seliemes referred to in the preceding clause, and 

(h') the Provincial Goveimmont certifies that the said application was 
made in the reasonable belief that the injury was one in re.speet of which the 
scheme under which the application was made makes provision for payments, 
and that the application was rejected or that payments made in pur.suance of 
the application were discontinued on the ground that the injuiw was not such 
an iniurv. and 


an inyury ’, ana 

PEG. RF.F. 

i OM sub-S. (4) ommittGfl and old sub-S. (5^ 
re-numbored aa snb-S. ^4^ by Act TX 
1938. 


2 tor ^^TTionthlv pavment” bv 

Act VTT of 1924. 

a flee. 15, new cla. ^.T> & ^6") inserted bv Act 
T of 1942. 
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(c) the proceedings under this Act are coramenced ■within one month 
from the date on which the said certificate of the Provincial Government was 
furnished to the person commencing the proceedings.] 

16. The ^[Provincial Government] may, by notification in the [Official 

„ , ^ Gazette] , direct that every person employing work- 

^ compen- specified class of such persons, 

shall send at such time and in such form and to 
such authority, as may be specified in the notification, a correct return speci- 
fying the number of injuries in respect of which compensation had been paid 
by the employer during the previous year and the amount of such compen- 
sation, together with such other particulars as to the compensation as the ^[Pro- 
vincial Government] may direct. 

17. Anv contract or agreement whether made before or after the com- 

mencement of this Act, whereby a workman relin- 
Contracting out. quishos any right of compensation from the emp- 

loyer for personal injury arising out of or in the 
course of the employment, shall be null and void in so far as it purporte to re- 
move or reduce the liability of any person to pay compensation under this Acf 

18. Wliere any question arises as to the age of a person injured by acci- 

dent arising out of and in the course of his employ- 
Proof of age. ment in a factory, ®[a valid certificate granted in 

respect of such person under section 12 or section 52 of the Pactori^ 1934,] 
before the occurrence of the injury shall be conclusive proof of the age oi 

such person. 

Penalties. »[18-A. (1) Whoever — ^ 

(а) fails to maintain a notice-book which he is required to mamtam 

(б) fails to send to the Commissioner a statement which he is required 

to send under sub-scction (1) of section lO-A, or, . 

(c) fails to send a report which he is required to send under section 

°(d) fails to make a return which he is ^equired to make under section 16, 

shall be punishable with fine which may extend to f"®, 

f2') No prosecution under this section shall be '"®t,tuted 
or .nth the P-vious sanction^of ^a Comm.ssmner.^and^ Zravl'^t ttreof'ls 

mfde\v"thin"six‘‘S^nths of the date on which the offence is allesred to have been 

committed.] CHAPTER III. 

Commissioners. 

19 fl) If anv question arises in any proceedings under this Act ^ J? tje 
^ ^ ' liability of any person to pay compensation, (includ- 

K^ference to Commist- question as to whether a person injured is 

sioners. qj. jg not a workman) or as to the amount or duration 

sLsrrx's <5:S' -rT-i - ..is* S 

♦fa Commissioner]. 

referred to CommiP^ioner and a claim for 
rompensation is made and notice to employ-, 
or in issued, the Commissioner cannot 
marilv re.iect the application merelv on the 
strenffh of the medical report. He te 

lecord issues and in a iuderment under R Jo 
to state concisely his finding on each ___ 
issues. 14 Pat.L.T. 625=193,3 Cr.C. 1165- 
1933 P. 532. Application for compeya^ 
on behalf of applicant and other 
Rojeefion of claims of applicant — AppUcari 


leg. kef. _ , : 

1 Substituted for ^Governor-General in 

Council” by A.O., 1937. 

s Substituted by Act IX of 1938. 
a S. 18-A was added bv Act XV of 1933, 

4 Substituted liv Act XV of 1933. 

‘NOTES. 

Sec. 19. — Commissioner has no power to 
set aside a previous order for 
made by him under a mistake. 19^ Cr.O. 
801=1930 L 657. Where a question ja 
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(2) No Civil Court shall have jurisdiction to settle, decide or deal with 
any question which is by or under this Act required to be settled, decided or 
dealt with by a Commissioner or to enforce any liability incurred under this 
Act. 


20. (1) The [Provincial Government] may, by notification in the [Official 

Appoii.tment of Commis- «a“tte], appoint any person to be a Commissioner 
sionera. ' workmen s compensation for such local area as 

may be specified in the notification. 

^[(2) Where more than one Commissioner has been appointed for any 
local area, the [Provincial Government] may, by general or special order, 
regulate the distribution of business between them.] 

*[(3)] Any Commissioner may, for the purpose of deciding any matter 
referred to him for decision under this Act, choose one or more persons possess- 
ing special knowledge of any matter relevant to the matter under inquiry to 
assist him in holding the inquiry. 

‘[(4)] Every Commissioner shall be deemed to be a public servant with- 
in the meaning of the Indian Penal Code. 


21. (1) Where any matter is under this Act to be done by or before a 

Commissioner, the same shall, subject to the provi- 
Vonue of proceedings and ^j^ns of this Act and to any rules made hereunder, 
traiisfer. done by or before ^[a Commissioner] for the local 

area in which the accident took place which resulted in the injury : 

Provided that, where the workman is the master of a 3[*]^ ship or a sea- 
man, any such matter may be done by or before ^[s. Commissioner] for the 
local area in which the o\vner or agent of the ship resides or carries on 
business. 

(2) If a Commissioner is satisfied ^ [that any matter arising out of any pro- 
ceedings pending before himl can be more conveniently dealt with by any other 
Commissioner, whether in the same province or not, he may, subject to rules 
made under this Act, order such matter to be transferred to such other Com- 
missioner either for report or for disposal, and, if he does so, shall forthwith 
transmit to such other Commi.ssioner all documents relevant for the decision 
of such matter and, where the matter is transferred for disposal, shall also 
transmit in the prescribed manner any money remaining in his hands or invest- 
ed by him for the benefit of any party to the proceedings : 

*f Provided that the Commi.ssioner .shall not where any party to the pro- 
proceedings has appeared before him. make any order of transfer relating to 


I^EG. BEF. 

1 Sub-S. (2) nowlv acTdcd and sub-Sa. 
(■3) and (4) renumbered by Art XV ot 
1 ^33 

2 Subsf^itnted for Commissioner’^ by 

Art. XV of 3033. . , ^ ^ 

3 The word “regis’ered”’ omitted by Art 

XV of 1033. _ 

4 Snbatitiitrd and in.aerted by Art TX of 

1038. 

NOTES. 

for review — Order in favour of other mcm- 
— T.egJilitv. lo4 r.C. 808—1035 A. 408 — 
1935 A. I.. ’.T. 340=1035 A. W. R. 233. 

Seis. 10 <2> AVI* S (8). — A Civil Court has 
1*0 .)iirbdi« ti<»u to «*ntertaiu a suit to obtain dis- 
tribution of tho money which had been allot- 
ted by tho Commissioner under S. 8 (5). Under 
S. 8 (8) tho Coininiasioner is the proper 
authority to make a re-distribution. Conse- 
quently a decree ('though by consent) of the 
Civil Court as far as the Commissioner is con- 


cerned is of no effect and cannot be executed. 
1040 Cal. 580. 

Secs. 10 .wn 23. — The matters set out in 
S. 10 of the Art are to bo decided by the 
Commissioner .iudiciallv and the Commisio- 
ner acts as u Court and is a Court, and not a 
l>rrftona 20 Pat. 373 = 1041 Pat. 

r,5 rF.B.). 

Onore . — IVliether the C<immissioner is a 
Couit. subordinate to the Uigh Court within 
the meaning of S. 115, O.P. Code. 20 Pat. 
;t7.3 = 21 Pat.E.T. 1007=1041 Pat. 65 (F.B.). 

Sites. 10 AND .30. — The .\ct allows appeals 
to the High Court from certain orders only. 
There is iif* authority conferred by the Act 
or by the rules framed thereunder on the 
Financial Comnuiiiasionor or any other officer 
of Government to direct the Commissioner 
to reverse any derish>n at which he may have 
arrived. In so far as the Financial Comniis- 
si«int‘r purports to direct the Commissioner, 
to reopen such proceedings, hisn<'t'iun laulira 
virr/t. Tt is open, of c^jur.se, to any one to 



The Civil. Court Manual. (Imperial. Acts). 


5356 


[S. 22 


the distribution among dependants of a lump sum without giving such party 
an opportunity of being heard] : 

Provided ^ [further] that no matter other than a matter relating to 
the actual payment to -a workman or the distribution among dependants of a 
lump sum shall be transferred for disposal under this sub-section to a Commis- 
sioner in the same province save with the previous sanction of the [Provincial 
Government] or to a Commissioner in another province save with the previous 
sanction of the ^ [Provincial Government of that Province], unless all the par- 
ties to the proceedings agree to the transfer. 

(3) The Commissioner to whom any matter is so transferred shall, sub- 
ject to rules made under this Act, inquire thereinto and, if the matter was 
transferred for report, return his report thereon or, if the matter was trans- 
ferred for disposal, continue the proceedings as if they had originally com- 
menced before him. 


(4) On receipt of a report from a Commissioner to whom any matter 
has been transferred for report under sub-section (2), the Commissioner by 
whom it was referred shall decide the matter referred in conformity with such 
report. 


Form of application. 


®rr5) The [Provincial Government] may transfer any matter from any 
Commissioner appointed by it to any other Commissioner appointed by it.] 
22. ri) No application for the settlement of any matter by a Commis- 
sioner ^ [other than an application bv a dependant 
or dependants for compensation] shall be made un- 
less and until some question has arisen between the parties in connection there- 
with which they have been unable to settle by agreement. 

(2) ^[An application to a Commissioner] may be made in such form and 
shall be accompanied by such fee. if any, as may be prescribed, and shall con- 
tain. in addition to any particulars which may be prescribed, the following 
particulars, namely : — 


a concise statement of the circumstances in which the application is 
made and the relief or order which the applicant claims ; 

(h) in the case of a claim for compensation against an employer, 
the date of service of notice of the accident on^ the employer and, if such 
notice }if\s not l)p©n sgwgcI ov Iijis not iDOcn sgitvg<3 in qu 6 tim©, tne reason lor 


suoh omission ; 

the names and addresses of the parties; and 
^ *1 5n the case o^ an a'pplication nv dependants for compensa** 

tion] a concise statement of the matters on which agreement has and "[of] 
those on which agreement has not been come to. 

(3) If the applicant is illiterate or for any other reason is unable to fur- 
nish the reouired infonnation in writinff. the application shall, if the applicant 
so desires, be prepared under the direction of the Commissioner. 

Where anv 5 mm has been deposited by an employer as com- 
ponsation payable in respect of a workman whose 

Power of Commi-sa'oTjer in.iurv has reJUilted in death, and in the 
to require ftirfher <^eT>os1t in Commissioner such sum is insufficient, the Com- 

cases of fatal acci«lont. mlssioner maV. bv notice in writing stating his rea- 




I^FG. "RKF. 

1 TTi<aerte<1 t>v Act IX" of 1938. 

2 Si't'otitnted for “Governor-Geneval 

Gonncil” A.O.. 1937. 

.T ^dded hv Act XV of 1933. 

■i Tn.«»er*'ed bv Act X V of 19.33. 

.'> PSnb.^stitiited bv Act XV of 1933. 
fl Substituted for ‘‘on” by Act XXXVTT of 
1 925. 

7 .Added by Act XX of 1933. 


NOTES. 

make such susTCcatioTis to the CommlasioTieT, 
but if such aucrcrestioTig are made bv a 
T*ior officer of Government, it is desirable that 
thev be not made in such a form 
capable of interpretation as order. 7 K. ® * 

Sec. 20 rSl: Expert^s services— Power .o 
use in determining workmen's compo^a 
PcovE.— .Srec T.UR. (19S7) 2 Cab 714=1937 

Oal. 697, 
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sons, call upon the employer to show cause why he should not make a fui’ther 
deposit within such time as may be stated in the notice. 

(2) If the employer fails to show cause to the satisfaction of the Com- 
missioner, the Commissioner may make an award deter minin g the total amount 
payable, and requiring the employer to deposit the deficiency.] 


23. The Commissioner shall have all the powers of a Civil Court under 

the Code of Civil Procedure, 1908, for the pui'pose 
Powers and procedure of taking evidence on oath (which such Commissio- 

uer IS hereby empowered to impose) and of enforc- 
ing the attendance of witnesses and compelling the production of documents 
and material objects *[aud the Comniissioiiev shall be deemed to be a Ci^'il 
Court for all th purposes of section 195 and of Chapter XXXV of the Code of 
Criminal Procedure, 1898]. 

24. Any appearance, application or act required to be made or done by 

. . any person before or to a Commissioner (other than 

ppearauce o par les. appearance of a party which is requii'ed for the 

purpose of his examination as a witness) may be made or done on behalf of 
such person by a legal practitioner, or '-^iby an official of an Insurance Com- 
pany or I’egistered Trade Union authorised in wilting by such person or, with 
the permission of the Commissioner, by any other j^erson so authorised]. 


25. The Commissioner shall make a brief memorandum of the substance 

of the evidence of evei*y witness as the examination 
Method of recording evi- witness proceeds, and such memorandum 

’ shall be written and signed by the Commissioner 

his own hand and shall form part of the record : 

Provided that, if the Commissioner is prevented from making such 
memorandum, he shall record the reason of his inability to do so and shall cau.se 
such memorandum to be made in writing fi*om his dictation and shall sign the 
same, and such memorandum shall form part of the record : 

Provided, further, that the evidence of any medical witness shall be 
taken down as nearly as may be woid for word. 


LEG. 

1 Added by Act V of 1929. 

2 Substituted by Act IX of 193S. 

NOTES. . . 

Sec. 23. — Under tli© Act the Comniissionov 
can exercise tlie power of a Coui t only unuei 
cer ta in provisions of theCode and S. 151, O. 
P. Code, not being one of them, the Conmnis- 
sioner does not possess any inherent 
contemplated bv the section. 1930 Cr.G. SOI 
= 1930 L. 657. * 

Revision. — A Commissiuoi- under the 
Act is a ^^Court subordinate to tho 
High Court” and revision lies against 
an order passed by him. 180 I.C. 313 — 1938 
Lah. 855. 

COM>rissioNEK — Powi:n.'< ok heview. — 
There is nothing in tho Act confeiring aiiv 
power of review on a Commissioner. 154 X. 
C .308 = 19.35 A.L.J. 3 19 = 1935 A.WR. 2.3.3 = 
19.35 A. 408. See also 20 Pat, 373 = 1941 Pal. 

65. 

Secs. 2,3 and 32. — There is nothing in the 
Act which empowers or authorises the Com- 
lulssiuuer to have evidence taken on commis- 
sion. 1938 Rang.L.R, 641 = 1939 Rang. 70; 
1930 Sind 221. 


•Sec. 24. — The w««rds ‘^other person” in S. 24 
iiulieate formal appearances on behalf of the 
persons clniniing. A tnanuging member of a 
Joint Hindu family can apply to the Coininis- 
.sioner for compensation on behalf of the 
widow and the minor members of the family 
and no an : iiorisat ion in writing by them is 
iioco.ssary. 154 I.C. 308 = 19.35 A.I^J. ,349 = 
19.35 .V. 408. 

Sec. 25. — S. 25 is iuundatoi*j- and tlie Com- 
itiissioncr must hear eviden<'e adduced by the 
part'cs an«] ilc«-ido the dispute, upon such 
«*vi<Icnce. lie alone can decide the matters rc- 
ferrcil to in the Act, aud he cannot delegate 
his powers and order one of his subordinates 
to do the work for him or to make reports 
so a.s to make his work lighter and easier 21 
Pat. 218. 

Sec. and Rules (19241, R. 20. — The joint 
effect of R. 20 and 8. 25 is that before pro- 
eeedmg with tho matter of an application, the 
fommissoner must first of all either by 
himself or by .some oflicoi' authorized by the 
r.oi-al Govcinm<'nt, take evidence froiii the 
ai>prtc!inf. in order to ascertain whc'lier there 
reilly is a inima facie ease and so whether 
there is in fiiet any ease for the employers to 
an.swer. I.E.R. (1937) 2 Cal. 714 = 1037 Cal 
637. 



5358 


The Civil Court Manual (Imperial Acts). 
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26. All costs incidental to any proceedings before a Commissioner shall 

subject to rules made under this Act, be. in the dis- 
cretion of the Commissioner. 

A Commissioner may, if he thinks fit, submit any question of law 

for the decision of the High Court and, if he does 
Power to submit cases. shall decide the' question in conformity with 

such decision. . 


Costs. 


27. 


ments. 


28. (1) Where the amount of any lump sum payable as compensation has 

^ ^ demption of a half-monthly payment or otherwise, 

or where any compensation has been so settled as 
being payable ^[to a woman or a person under a legal disability] * *] ^ 

memorandum thereof shall be sent by the employer to the Commissioner, who 
shall, on being satisfied as to its genuineness, record the memorandum in a re- 
gister in the prescribed manner : 

Provided that — 

(a) no such memorandum shall be recorded before seven days after 
communication by the Commissioner of notice to the parties concerned; 


(6)® [077iitted] 

(c) the Commissioner maj' at any time rectify the register; 

(d) where it appears to the Commissioner that an agreement as to the 
payment of a lump sum whether by way of redemption of a half-monthly pay- 
ment or otherwise, oi‘ an agreement as to the amount of compensation payable 
‘[to a woman or a person under a legal disability ** •] ought not to be 
registered bv reason of the inadequacy of the sum or amount or by reason of 
the agreement having been obtained by fraud or undue influence or other im- 
proper* means, he may refuse to record the memorandum of the agreement 
Hand may make such order] including an order as to any sum already paid 
under the agreement, as lie thinks fust in the circumstances. 

(2) An agreement for the payment of compensation which has been 
registered upder sub-section (1) shall* be enforceable under this Act, notwith- 
standing anything contained in the Indian Contract Act, 1872, or in any other 
law foi*the‘time being in force. 


29. Where a memorandum of any agreement, the registration of which is 

required by section 28, is not sent to the Commis- 
of failure to reg.s- ^j^ner as required by that section, the employer 
ter agreeiaen . shall be liable to ?)ay the full amount of compensation 


LEG. REF. 

1 Substituted for the words '‘to a person 
under a legal disability” by Act V of 1929. 

2 The “words or to anv dependant” omit- 
ted bv Act VII of 1924. ‘ 

3 Omitted cl. ran as follows: — (b) where 
ti woT'kman seeks to record a memorandum o± 
tigrcenicJit between b5s employer and himself 
for the payment of compensation and the 
employer proves that the workman has. in 
fact, returned to work and is eai'iiingf the 
sann' wages as he did before the Jiccident and 
objects lo the recording of sucli memoran- 
<hini, the memorandum shall only be record- 
ed, if at all, oil such terms as the Commis- 
sioner thinks just in the circumstances. 

■1 .Substituteci bv Act V of 1929, for Uie 
words "‘to a person under any legal disabi- 
lity.” 

*3 The words “or to any dependant” were 
omitted by Act 'V’TI of 1924. 

Substituted for “or mav innke such order 

bv Art VII of 1924. 

% 


NOTES. 

Secs. 26 akd 30 (a ). — The failure of the 
Commissioner to comply with the rules men- 
tioned in S. 26 is not by itself sufficient 
ground for ordering a retrial. Retrial can- 
not be ordered unless, there has been a fai- 
lure of justice and unless tliere are not suffi- 
<*ient mateidals on the record to enable the 
High Court to deal with the case. 1933 S. 
273 = 146 I.C. 696. 

Sec. 27. — The High Court can interfere on 
points of law as well as on points of fact. It 
is duty of the Commissioner to state as to 
ivhat the applicant’s employment or duties 
were, what he was engaged to do and then 
go on to state his findings as to how the ac- 
cident happened in fact. 60 C. 421 = 37 C. 
W.N. 81=1933 C. 220. 

vSec. 28. — S. 28 real Avith the rules contem- 
] flutes an agreement prior to any 
the Commissiouer. 30 Boni.L-R. 1610=19 9 
B ’ 68. 


S. 30] 
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which he is liable to pay under the provisions of this Act, and notwithstand- 
ing anything contained in the proviso to sub-section (1) of section 4, shall not, 
unless the Commissioner otherwise directs, be entitled to deduct more than 
half of any amount paid to the workman by way of compensation whether un- 
der the agreement or otherwise. 

Appeals appeal shall lie to the High Court 

from the following orders of a Commissioner name- 
ly : — 

(a) an order awarding as compensation a lump sum whether b 3 ' way of 
redemption of a lialf-monthly pa\’ment or otherwise or disallowing a claim in 
full or in part for a lump sum ; 

(b) an order refusing to allow redemption of a half-montlilj- ijaynieut; 

(c) an order providing foi* the distribution of compensation among the 
dependants of a deceased workman, or disallowing any claim of a person alleg- 
ing himself to be «uch dependant ; 

(d) an order allowing or disallowing any claim for tlie amount of an 
indemnity under the provisions of sub-section (2) of section 12 ; or 

(e) an order refusing to register a memorandum of agreement or re- 
gistering the same or providing for the registration of tlie same subject to 
conditions : 

Provided that no appeal shall lie against any order unless a substantial 
question *of law is involved in the appeal, and, in tlie case of an order other 


NOTES. 

Sec. 30. — In an appeal High Court can 
consider tho case as a whole on points of 
facts as well as on points of law. 32 R. 

32 = 1937 Sind 288. It is open to tho Judi_ 
cial Commissioner’s Court ei’-her to remand 
tho case to the Commissioner to pass his 
order on tho record of adoi'-ssible 
or to form its own opinion on the facts, 

S. 126 = 31 S.L.R 71. The High Court will 
interfere only if the stutoment of law or i.» 
application to the facts by tho Commiaj^tonor 
is obviously wrong. 35 Horn. E-K. ‘lid ' • 
B. 270 = 145 I.C. 273. Where 
ed on uo evidence, an appeal lies, '-• 

774. "SMiero in a contested matter the Com- 
missioner )>Jisseil an order by consent o p.u 
ties tho validity of the order cannot be nn- 
impugned iu appeal on the ground 
Commissioner had uo jurisdiction 30 Bom. 
L.R. 1010 = 114 I.C. 372 = 1020 B. 08. It a 
substantial question of law arises, the Hig i 
Court can interfere on 

as fact. It is the duty of the Comrnissionei 
to state what the applicant’s employment or 
duties were, and state his ^L‘V 

accident happened. 00 C. 421 — 37 ? 

= ld33 C- 220. A lindiiig as to wiltiil dis- 
Obo.lien.e ia a tiuding of fact which might 
be arrived at on oviiicuce ant! hence it caii- 
nr>» bo intorfcre.l with in appeal by the High 
Court. 1930 Cr.C. 10=1930 C. 58. Tho ques 
tion ns to whoTicr a workman has become 
subject to a disability or permanent disabi- 
lity is one of fact, but where the legality of 
the procedure followed by the Cominissionei 
is challenged, an appeal *can be maintained. 
I.L.B. (1937) 2 Cal. 714=1937 Cal. 097. Tho 
quesMon whether there was any e\ddence jus- 
tifving a (tiuling of sufficient cause for not 


giving the notice required by S. 10. 43 Bora. 

E.R. 011=1941 Bora. 296. Where the Com- 
missioner rejects a claim for coiupensatiou' 
on the ground of limitation under S. 10 (1) 
after condoning the delay in making the 
claim, without giving any decision on the 
merits, the oisler is illegal. But the remedy is> 
by appeal to the High Court and not by suit 
Fi>r damages and compensation. 1942 Mad. 
110=^1941) 2 ti05. ^\'ll 0 I•o the claim 

for eompensation lias been disallowed iu full 
as biiiTod by liuiitation, tlie cl-aimant Ls entitl- 
r-d to appeal against it. I.E.K. (1939) Nag. 
4‘>n=-l939 Nag'. 100. A finding that a work- 
jiian was scraping the cylinder of the gas 
engine in the employer’s factory and that a 
particle of rust eutered his eye, which eveu- 
uially caused complete loss of sight .in that 
eye, is a finding of fact that cannot be chal- 
lenged. 1033 N. 272=145 I.C. 402. TJiero is 
uo question of law in a finding that deceased 
worked for a certain number of da\-s ouly 
120 I.C. 510 = 1930 S. 49. Question of law 
—Inference as to whether plea under S. 3 (1) 
(6) (ii) of the Act is made out — tjestion of 
law found — Appeal whether cun bo argued ou 
({uestions of law and fact. .S'ec 8 P. 24. The 
fluestlon whether tho facts found constitutes 
reasonable cause for failure to give notice of 
the {iccblent or to claim coinjjeiisat'iou within 
tho atatutoiy period is a question of law and is 
<»peii t<, review by the High Court. 35 Bom. 
I..U. 2t»3=19;i3 B. 197; 17 Pat.B.T. 33=102 
.s|7 = 1930 P. 307. Sf'e 1940 Lah. 227. 

Site. 30, prov. (1): Obifer.- — The cftcct of 
the proviso to S. 30 is to limit the power of 
the Court to interfere only with sui'U find- 
ings of fact of the Commis.siuiier as depend 
upon questions of law. 1933 S. 273 = 140 I.C. 
093. Tho words of tho proviso to S. 30 cauuQt 
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than an order such as is refei’red to in clause (&), unless the amount in dis- 
pute in the appeal is not less than three hundred rupees : 

Provided, further, that no appeal shall lie in any case in which the par- 
ties have agreed to abide by the decision of the Commissioner, or in which 
the order of the Commissioner gives effect to an agreement come to by the 
parties ; 

'[Provided further that no appeal by an employer under clause (a) 
shall lie unless the memorandum of appeal is accompanied by a certificate by 
the Commissioner to the effect that the appellant has deposited with him the 
amount payable under the order appeal against.] 

(2) The period of limitation for an appeal under this section shall 
be sixty days. 

(3) The provisions of section 5 of the Indian Ijimitation Act, 1908, shall 
be applicable to appeals under this section. 

'[30-A. Where an employer makes an appeal under clause (a) of sub* 

section (1) of section 30, the Commissioner may, 
Withholding of certain and if SO directed by the High Court shall, pending 
payments pending decision decision of the appeal, withhold pa 5 Tnent of any 

o appe . stiiu in deposit with him.] 

31. The Commissioner may recover as an ari’ear of land-revenue any 
. amount payable by any person under this Act, whe- 

covei*>. ther under an agreement for the payment of com- 

pensation or othei'wise, and the Commissioner shall be deemed to be a public 
officer within the meaning of section 5 of the Revenue Recovery Act, 1890. 


CHAPTER IV. 


Rules. 

Power .of the Provincial 32. (1) The ^[Provincial Government] may 

Government to make rules. • make iTiles to cai’iy out the pui’poses of this Act. 

(2) In particular and \vithout prejudice to the generality of the fore- 
going power, such rules maj' provide for all or any of the following matters, 
namely : — 

(o> for prescribing the intei-vals at which and the conditions subject to 
which an application for review may be made undei' section 6 when not accom- 
panied by a medical certificate ; 

(6) for proscribing the intervals at which and the conditions subject to 
wliicli a workman may be required to submit himself for medical examination 
under sub-section (1) of section 11; 

(c) for prescribing the procedui’e to be followed by the Commissioners 
in the disposal of eases under this Act and by the parties in such cases; 


LEG. REF. 

1 Ailded bv -V<‘t XV of 1933. 

•i Substituted for “Governor-General 
Councir* bv A.O.. 1937. 


in 


NOTES. 

i)e constnied as entitling an employer to appeal 
where the total amount in the appeal award- 
ed to seveinl workmen involves a sum oi 
more than 300, if the amount ^“'olved to 
each individual cmplovee is less than Rs. 3UU. 
17 Pat. C58 = 19:j9 P. W. N. 175 = 1939 Pat. 

;;u. pruv. (2).— Th.- Act is seU-eon- 
taiiied i-iid provision is made under oo 

for appeals t.. the Ilieli Court from the onler.s 
of a Commissioner in certain cases, but no 
appeal will lie where the order of the Com- 


missioner gives effect to an agreement come 
to by the parties. 166 T.C. 986 = 1937 S. 6. 
A Commissioner is himself empowered to re- 
cover arrears under the Act and it is not ob- 
ligatory on him to recover them through the 
Collector. For that purpose he is to be deem- 
ed a public officer within the meaning of S. 5. 
Revenue Reeovcrv Act. 1890. 30 S-L.R. 351 

= 1937 Sind 6. 

Sec- 32 . — See 1930 S. 221 cited under S. 23, 
supra. 

Rr. 20 TO 23. — TTie medical certificates are 
not of themselves admissible in eviden^. If 
the workman on his side and the employers 
on their side desire to put medical 
before the Court, they must 
medical witnesses. T.L.R. (1937) 2 Cal. 

= 1937 Cal. 697. 


S. 35] 
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(ci) foi* regulating the transfer oi’ matters and cases irom. one Co 
sionex* to another and tlie transfer oi money in such cases; 

(e) ior prescribing the manner in which money in the hands of a 
Commissionei* may be invested ior the benefit of dependants of a deceased 
wox'kman and for the transfer of money so invested irom one Commissioner to 
another ; ; 

Cf) for the representation in proceedings before Commissioners of 
parties wlio axe minors ox* are unable to make an appearance ; 

ig) for prescribing the form and manner in which memoi’anda of agi’ee- 
meiits shall be presented and registered ; 

{h) for the withiiolding by Commissioners, whether in whole or in part, 
of half-monthly payments pending decision on applications for review of the 
same; ‘L* * 

for regulating the scales of costs wliich may be allowed in proceed- 
ings under this Act; 

ij) for prescribing and determining the amount of the fees payable in 
I'espect of any pi’occedings befoi’c a Commissionei* undei* this Act; 

(k) for the maintenance by Commissioners of registei*s and records of 

1 ^ 1 ‘oceedings befoi*e them; 

(tj for prescribing the classes of employers who shall maintain notice- 
books undci* sub-section (. 3 ) of section 10 , and the form of such notice-books; 

(m) for prescribing the form of statement to be submitted by employers 

under section 10-A; and , . , 4 . 4 .- j * • 

(n) for prescribing the cases in winch the report referred to in section 

10-13 mav be sent to an authority other than the Commissioner]. 

34 (l^The^power to make rules conferred by section 32 »[• • •] shall 

be subject to the condition of the rules being made 
Publicattion of rules. after previous publication. 

(2) The date to be specified in accordance with clause (3) of section 23 
of the General Clauses Act, 1897, as that after which a draft of rules proposed 
to be made under section 32 ] will be taken into consideration, shall 

not be less than three months from the date on wliich the draft of the propos- 
ed rules was published for general information. 

(31 Rules so made shall be pulilished in the »[• • • ] Official Gazette 

and on such publication, shall have effect as if enacted in this Act. 

• 435 .] The Central Government may, by notification in the Official 

Gazette, make rules for the transfer to any part of 
His Majesty’s Dominions or to any other counti'y 
of money •‘^ ) deposited with] a commissionei* under 
thi.s Act ‘’[which lias been awarded to, or may be 
due to,] any person i*esiding or about to reside in 
such. part or counti'y and for the receipt ’[.distri- 
bution] and administration in British India of any moncj' ®[deposited] under 
the law relating to workmen’s compensation in any part of His Majesty’s 
Dominions or in any other country, ®[whioli has been awarded to or may be 
due] to any pei*son I'csiding or about to reside in British India. 

10 [Provided that no sum dcjiositcd under this Act in respect of fatal 
accidents shall be so transferretl witliout the consent of tlie employer concern- 
ed until the Commissioner recei ving the sum has passed orders dete rmining its 

LEG. REP. 


Rules to ffive elTect to 
arrangements with other 
coun'rios for the transfer 
of money pai<l as compen- 
sat ion. 


1 In sub-S. (2) of S. 32, word yand” wa3 
omitted at end of cl. (;») ; the previous cl. G) 
was omitted; and the former els. (a) to (/) 
of S 33 were inserted oa the present clauses 
(t) to (n) of S. 32 (2); and the other por- 
tions in S. 33 wore omitted by A.O., 1937. 

2 Omitted A.O., 1937. 

8 Words “Gazette of India, en-.’ and ‘us 
the case mav be’^ omitted by ibid. 

4B. 35 added by Act XV of 1933. 

671 


5 Substituted for words ‘'paid to” by Act 
VII of 1937. 

0 Substituted “for the benefit of” by ibid. 
7 Inserted by ibid. 

fl Substituted for “awarded” by ibid. 
o Substituted for “and applicable for the 
benefit of” by ibid. 

lo Old S. 35 was renumbered as S. 35 (I) ; 
end the proviso to sub-S. (1) and the sub- 
S. (2) iiave been added by Act VII of 1937, 
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distribution and apportionment under the provisions of sub-sections (4) and 
(5) of section 8.] 

[(2) Where money deposited with a Commissioner has been so transfer- 
red in accordance with the rules made under this section, the provisions else- 
where contained in this Act regarding- distribution by the Commissioner of 

compensation deposited with him shall cease to apply in respect of any such 
money.] 

SCHEDULE I. 

See Sections 2 (1) and 4).] 

of injuries deemed to result in permanent partial disablement. 


Injury. 


Loss of right arm above or at the elbow 

Loss of left arm above or at the elbow 

Loss of right arm below the elbow 

Loss of leg at or above the knee 

Loss of left arm below the elbow 

Loss of leg below the knee 

Permanent total loss of hearing 

Loss of one eye 

Loss of thumb 

Loss of all toes of one foot 

Loss of one phalanx of thumb 

Loss of index finger 

Loss of great toe 

Loss of any finger other than index finger 


Percentage of 
loss of earning 
capacity. 

70 

60 

60 

60 

50 

50 

50 

30 

25 

20 

10 

10 

10 


Note . — Complete and permanent loss of the use of any limb or member referred to in 
this Schedule shall be deemed to be the equivalent of the loss of that limb or member. 

SCHEDULE II. 


Section 2 (1) (w).] 

l^ist of persons who, subject to the provisio^is of section 2 (1) (n.)i are included in the 

definition of •workmen. 

The following persons are workmen within the meaning of section (2) (1) (n) and 
subject to the provisions of that section, that is to say, any person who^ is — 

^[(«) employed, otherwise than in a clerical capacity or on a railway, in connection 
with the operation or maintenance of lift or a vehicle propelled by steam or other 

mechanical power or by electricity] ; or 

(«) employed, otherwise than in a clerical capacity, in any premises wherein, or 
within the precincts whereof, on any one day of the preceding twelve months, ten, or more 
persons have been employed in any manufacturing process, as defined in ^[clause (4) of 
section 2 of the Factories Act, 1934], or in any kind of work whatsoever incidental to or 
connected with any such manufacturing process or with the article made, and steam, water 
or other mechanical power or electrical power is used; or 

(tit) employed for the purpose of making, altering, repairing, ornamenting, finishing 
or otherwise adapting for use, transport or sale any article or part of an article in any 
premises wherein or within the precincts whereof on any one day of the preceding twelve 
months, fifty or more persons have been so employed; or ^ 

(iv) employed in the manufacture or handling of explosives any premises wherein, 
or within the precincts whereof, on any one day of the proceeding twelve months, ten or 

more persons have been so employed; or , m... 

(z/) employed, in any mine as defined m clause (/) of section 3 of the Indian Mines 

Act, 1923 in any mining operation, or in any kind of work, other than clerical work -, inciden- 
tal to or connected with any mining operation or with the mineral obtained, or in any kind 
of work whatsoever below ground : 


leg. BEF. 

^ Substituted by Act XV of 1933. 

NOTES. 

ScH. 1. In order that a workman may 

claim 70 per cent, of loss of earmng capacity 
as compensation, he should bring his case 
within the w ords - “complete and permanent 
loss of the use of any limb or member”. 

Cr. O. ‘)47 = 10:{3 S. 273 = 146 T.C. 696. See 
also 1941 N.L.J, 632. 


Sch. II (i). — ^A conductor of a motor 
omnibus, though not employed in operating 
is employed “in connection with” the operat- 
ing of the motor omnibus, and is, therefore, 
a workman within the meaning of the Act. 
42 C.W.N. 123. 

Sch. if (ii). — ‘T^mployed” Meaning of. 
See I.L.R. (1940) Kar. 370=1940 Sind 185. 

Sch. II (iii).— The purpose of making, 
altering, repairing, ornamenting and finish- 
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Provided that any excavation in which on no day of the precedinfif twelve months 
more than fifty persons have been employed or explosives have been used, and whose depth 
from its highest to its lowest point does not exceed twenty feet shall be deemed not to be 
a mine for the purpose of this clause ; or 

(vt) employed as the master or as a seaman of-— . . t 

(o) any ship which is propelled wholly or in part by steam or other mechanical 
power or by electricity or which is towed or intended to be towed by a ship so propelled; or 
(6) any ship not included in sub-clause (a) of fifty tons net tonnage or over; or 
(vit) employed for the purpose of loading, unloading, fuelling, constructing, repair- 
ing, demolishing, cleaning or painting any ship of %yhich he is not the master or a member 
of the crew, or in the handling or transport within the limits of any port subject to the 
Indian Ports Act, 1908, of goods whichl have been discharged from or are to be loaded 

into any vessel; or , t* • 

(vxu) employed in the construction, repair or demolition of — 

(n) any building which is desig^ned to be or is or has been more than one storey in 
height above the ground or twe'nty feet or more from the ground level to the apex of the 

roof , o^^ dam or embankment which is twenty feet or more in height from its lowest 

to its highest point; or 

(c) any road, bridge, or tunnel; or ^ • r 

(d) any wharf, quay, sea-wall or other marine work includmg any moorings ot 

ships , employed in setting up, repairing, maintaining, or taking down any telegraph or 

telephone line or post or any over-head electric line or cable or post or standard for the 

same , or otherwise than in a clerical capacity, in the construction, working, 

repair or demolition of any aerial ropeway, canal, pipe-line, or sewer; or 

(;rt) employed in the service of any fire brigade; or , j v 

{jtii'i employed upon a railway as defined m clause (4) of section 3, and sub- 
jection <l\ of section 148 of the Indian Railways Act, 1890, either directly or through a 
sub-contractor, bv a person fulfilling a contract with the railway administration; or 


NOTES. , , 

ing articles for use, transport, or sale de- 
notes some work actually upon the articl^ 
and the words or otherwise adapting can 
in the context in which they appear oidy 
cover some physical act performed upon the 
article or part of the article ‘’educed for 
the purpose of adapting it for use, tf^nsport 
or sale. A person employed as a labourer 
in a cotton godown and who helps ^"Stack 
cotton bales or remove them 

of' s"ch " ir . R . ‘ a9^rBom . MsL^O 
Bom.L'.R. 106=1938 Bom, 171. ^ 

person can claim compensation it s not 
necessary for him to show that the number 
SI persons employed is fifty or mo*-e ; what 
is necessary is that this number should be 
cmpr<?yld to the ‘premises; or wthm the 
•precincts’. Where the employer earned on 

business in two factories ^nc 
40 persons were employed and m the otner 
11 ^nd were really branches of one and the 

sLe bn^^ness. it is insufneient ^o hrins the 

case within S. 2 (1), (n). Sch IT Cl. (...) 
and the real question is whether the two 
buildings were in one and the same premises. 
180 T.C. 313=1938 Lah. 855. 

Sch. II (vii).— 52 747— ^ M. 

L J. 88 (F.B.); 31 Bom.L.R. 1304. A 

man employed as a carpenter to niend or 
repair boxes containing goods which have 
been unloaded from a ship within the limits 
of a port is a person employed in the hand- 
ling of goods within tl^ 

within the meaning of Sch. II a^ is 

therefore a workman. IX.R. (1938) Bom. 
!w(= 39 Bom.L.R. 1230=1938 Bom. 110. 
Sch, II (viii). — “Repair* includes the re- 


newal of the paint of a building in which re- 
painting is necessary. 60 B. 701=163 I.C. 
79=38 Bom.L.R. 280=1936 B. 199. A Hogla 
shed is a building, although it is erected for 
a temporary purpose and is some sort of a 
flimsy pavilion. 42 C.W^.N. 803. 

Sch. II (x). — The expression, ^'working 
a pipe line" in Cl. (:r) of Sch. II covers 
all work necessary in the view of the em- 
ployers for the efficient working of the pipe- 
line. The Court ought rather to give a 
wider than a narrower interpretation to the 
expression. The test is really whether when 
a man meets with an accident arising out of 
and in the course of his employment, he was 
in the position in which he was when the 
accident occurred because of the work speci- 
fied in the schedule. His particular share in 
tlie work whether active or passive, skilled 
or unskilled, is irrelevant. 1938 Bom. 155. 
A Municipality in charge of the water sup- 
ply, in order to test the efficiency of the 
system and to test the pressure in the water 
mains fixed to the stand pipe a recording in- 
strument which had to be kept working for 
24 consecutive hours. Two coolies who 
were employed in the Water Department of 
tixe Municipality were placed on guard to 
watch the instrument during night. The 
instrument was in the road and raised above 
the level of the road. An accident occurred 
during the night and one of the coolies was 
run over and killed by a motor vehicle. The 
coolies must be held to be employed in the 
working of the pipe-line and were workmen 
as defined by the Act, and the widow of the 
deceased was entitled to compensation. I.L. 
R. (1938) Bom. 164=173 I.C. 673=40 Bom. 
L.R. 12=1938 Bom. 155 (S.B.). 
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ixiii') employed as an inspector, mail ^ard, sorter or van peon in the Rail^y Mail 
Service, or employed in any occupation ordinarily involving out-door work m the Indian 

Posts and Telegraphs Department; or ... . . .. ^ 

(;rtV) employed, otherwise than in a clerical capacity, in connection with operations 

for winning natural petroleum or natural gas ; or 

(jrv) employed in any occupation involving blasting operations; or j c *u 

Ixvi) employed in the making of any excavation in which on any one day of the 
preceding twelve months more than fifty persons have been employed or explosives have 
been used, or whose depth from its highest to its lowest point exceeds twenty feet; or 

(xt/n) employed in the operation of any ferry boat capable of carrying more than 

ten persons; or t. • 

(xznii) employed, otherwise than in a clerical capacity, on any estate which is main- 
tained for the purpose of growing cinchona, coffee, rubber or tea, and on which on any one 
day in the preceding twelve months twenty-five or more persons have been so employed; or 
(;ri;r) employed, otherwise than in a clerical capacity, in the generating, transforming 
or supplying of electrical energy or in the generating or supplying of gas ; or ^ r j- 

(xx) employed in a light-house as defined in clause (d) of section 2 of the Indian 

Light-House Act, 1927 ; or . . , , j. 

(xxi) employed in producing cinematograph pictures intended for public cxhiDition 

(xxii) employed in the training, keeping or working of elephants or wild animals, or 
^[(xxin) employed in the tapping of palm-trees or the felling or tr®es, 

or tlie transport of timber by inland waters, or the control or extmguishing of 

(xxtv) employed in operations for the catchmg or hunting of elephants or other wild 

animals ; or] ; 

Cxxv) employed as a diver; or . , • ..i. • * f 

1 f Cxxvt) employed in the handling or transport of goods in, or within the „ 

(a) any warehouse or other place in which goods are stored, and m which on any 
one day of the preceding twelve months ten or more persons have been so employed , or 
one aay^^ r^arket in which on any one day of the preceding twelve months one hundred 

or more persons have been so employed; o** , . , , radium 

(xx-z^it) employed in any occupation involving the handling and manipulation of radiu 

or X-rays apparatus, or contact wiA radioactive substances.] ariv -narti- 

Expia.»atwn.-^ln this Schedule, “the. preceding twelve months ’ re ates m 

cular case to the twelve months ending with the day on which the accident m such case 

SCHKDULEIII. 

(See Section 3.) 

List of occupational diseases. 


Occupational disease 


Employment. 


finthrax 


2[PART a. 


Compressed air illness or its sequelae 
Poisoning by lead tetra-ethyl 


Any employment-- * 

(a) involving the handlmg of wool, haii% 
bristles or animal carcases or parts of 
such carcases, including hides, hoofs 
and horns; or . , . ^ j 

(&) in connection with animals infected 
with arthrax ; or . 

(c) involving the loading, unloading or 
transport of any merchandise. 

Any process carried on in compressed air . 

Any process involving the use of lead tetra- 
ethyl. - 


lOld clause renumbered as cUuse 

(xx^') and new clause oi 

\xxvh and ixx'vii'} inserted by Act IX of 

2 Amendments in Schedule V 
in square brackets inserted and substituted by 

Act IX of 1938. 

notes. 

II fx and xvi). — Where a person is 

employed for purposes ®^P{®Japacity Vn 
ness otherwise than in a clerical capacity m 

the construction, working or 

line, the mere fact that he was officiatuig in 


a leave vacancy would not take him out of 
the dehnition of a workman. 165 I.C. 189 
Li936 a. 690; 1936 A.L.J. 1271=1936 A. 
W.R. 770. 

Sch. II (xii).— Applies to a workman en- 
gaged as a well-digger. 146 I.C. 1009 (1) 
= 11 R. 404=1933 R. 418. 

Sch. II (xxii). — A person, employed as 
an elephant rider, is a workman, but. when 
such person at the time of his death is em- 
ployed as a mere messenger and not as an 
elephant rider, he ceases to be a workman 
and his dependants are not entitled 
compensation. 14 R. 753=168 I.C. 166= 
1937 R. 45. 


SCH.] 


The Workmen's Compensation Act (VIII of 1923). 
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Occupational disease. 


) 


Employments. 


Poisonings by nitrous fumes 

[PART B.] 

Lead poisoning: or its sequeale 
‘ poisoning by lead tetraethyl] 


[ex-cluding 


Phosphorous poisoning or its sequelae 

^[Mercury poisoning or its sequelae 

Poisoning by benzene and its homo- 
logues, or the sequelae of such poi- 
soning 

Chrome ulceration or its sequelae 
3[Arsenical poisoning or its sequelae 


Pathological manifestations due tO; — 

(a) radium and other radio-active sub 
stances ; 

(b) X-rays. 

Primary epithe liomatous cancer of the 
skin 


Any process involving exposure to nitrous 
fumes. 

Any process involving the use of lead [or 
any of its preparations or compounds ex- 
cept lead tetrayethl.] 

Any process involving the use of phosphor- 
ous or its preparations or compounds. 

Any process involving the use of mercury 
or its preparations or compounds. 
Handling benzene or any of its homolo- 
gues ; and any process in the manufacture 
or involving the use of benzene or any 
of its homologues. 

Any process involving the use of chronic 
acid or bichromate of ammonium, potas- 
sium or sodium or other preparations.) 
Any process involving the production, libe- 
ration or xitilisation of arsenic or its com- 
pounds. 

Any process involving exposure to the action 
of radium, radio-active substances, or X- 
rays. 

Any process involving the handling or use 
of tar, pitch, bitumen, mineral oil, paraf- 
fin, or the compounds, products or resi- 
dues of these substances. 


3 [SCHEDULE IV. 

(See Section 4.) 

Compensation payable in certain cases. 


I Amount of compensation for — 

Half-monthly pa>ment 
as compensation for 
temporary disable- 
ment of adult- 

Monthly wages ol the 
workman injured. 

J 

Death of adult. 

Permanent total 
disablement of 
adult. 

O) 1 

(2) 

. 

1 (3) 

1 (4) 


Nfore than 

Rs. 

0 

10 

15 

18 

21 

24 

27 

30 

35 

40 

45 

50 

60 

70 

80 

100 

200 


But not 
more than 
Rs . 

Rc. 

Rs. 

Rs. 

A. 

10 

500 

770 

Half his mon 

ithly wages 

15 

550 

770 

s 

0 

18 

600 

840 

6 

0 

21 

630 

882 

7 

0 

24 

720 

1008 

8 

0 

27 

810 

1134 

8 

8 

30 

900 

1260 

9 

0 

35 

10*^0 

1470 

9 

8 

40 

1200 

1680 

10 

0 

45 

1350 

IRCO 

11 

4 

.‘'O 

1500 

2100 

12 

8 

60 

1800 

2520 

IS 

0 

70 

2100 

2940 

17 

8 

80 

2400 

3.t60 

20 

0 

100 

3000 1 

4?00 

25 

0 

200 

3500 

4900 

30 

0 

# # 

4000 

5600 

30 

0] 


LEG. REF. 

' Inserted by Act XV of 1933. 
* Inserted by Act IX of 1938. 


* Newly substituted by Act XV of 1933. 

NOTES. 

Sch. IV.— ^Vhe^e there is total disable 
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THE WORKMEN’S COMPENSATION (AMENDMENT) ACT 

' (XIII OF 1939). 

( Extracts ) . 

An Act further to amend the Workmen* s, Compensation Act, 1923, for a certain 

purpose. 

^ ^ nn 


3. Where in any proceedings under the Workmen’s Compensation Act, 1923, 

concluded after the 1st of July, 1934, any person has 
in s ^*°^^^**^*^ proceed- been found by a Court not to be a workman within the 

meaning of that Act only by reason of the fact that 
his wages were payable otherwise than by the month or on monthly basis, such 
finding shall be void and of no effect ; and the Court shall, notwithstanding any- 
thing to the contrary in the Indian Limitation Act, 1908, or any other law for the 
time being in force, on application made within six months from the commence- 
ment of this Act by any person prejudicially affected by such finding, restore the 
proceedings at, and continue the proceedings from, the stage reached immediately 
before the order embodying or based on such finding was made. 


NOTES. 

meiit compensation as laid down in S_ch, IV 
has to be paid and in the case of partial dis- 
ablement as laid down in Sch. I, Sch. I con- 
tains a list of injuries deemed to result in 
permanent partial disablement, but it does 
not mean that the injuries therein described 
cannot amount to total disablement. Where 


the Medical Board reported a turner to 
completely and permanently ^ incapacitated 
for further service of any kind in cons^ 
quence of multiple fractures of tarsus an 
metatarsus bones of left foot,^ * * * 
must be taken to have resulted m total ais- 
ablement. 1^1 N.L.J. 532, 



APPENDIX A. 

THE APPEIiItATE JITRISDIOTIOH ACT, 1929. 

[5tA February, 1929. 

An Act to malce further provision with respect to the constitution of the Ju^iddl Committee 

of the Frivy Council and to authorise the appointment of an additional JU>rd of Ap- 
peal tn Ordin^ry^ 

Be it enacted by the ^ing^s ^ost Bxcellent ^ajesrty^ by and with the advice and cou- 
sent of the Lords Spiritual and Temporal, and Ooumions, in this present Parliament assembled, 
and by the authority of the same, as follows: 

Power to appoint Indian Majesty may by Letters Patent appoint two 

additional qualified as provided m this section to be members of 

members of ?he JuA^cial Committee of the Privy CouncU, and may from 

r* time to time fill any vacancies caused by death or otherwise 

' in the offices of the persons so appointed. 

H[(2) A person shall be qualified nnder this section if he is a Privy Councillor, and 

(a) is or has been a judge of the Federal Court in India, a High Court in British India 
or the High Court at Rangoon; or 

(b) is a barrister, advocate or pleader of not less than fourteen years standing who 
practises, or has practised, in British India or British Burma. 

In this sub-section the expression ‘High Court in British India' means a Court which 
is a High Court for the purposes of the Government of India Act, 1935, and, as respects any 
period before the commencement of Part III of that Act, a court which was a High Court 
within the meaning of clause (24) of section three of an Act of the Indian Legislature known 

as the General Clauses Act, 1897.3 

( 3 ^ A. person appointed a member of Judicial Committee under this section shall hold 
his office during good behaviour subject to a power of removal by His Majesty on an address 
presented to His Majesty by both Houses of Parliament, but shall retire therefrom on attain- 
ing the age of seventy- two years. 

(4) There shall bo paid to each person appointed a member of the Judicial Committee 
under this section a yearly salarv of two thousand pounds, and the said salary shall be charged 
on and paid out of the Consolidated Fund or the gro-^ving produce thereof. 

(5) If provision is made for the payment to any such person out of 2[the revenues of 
the Federation of India, the revenues of the Governor-General of India in Council or the 
revenues of Burma, as the case may be] of any sum, not exceeding two thousand pounds, by 
way of increase of salary, that sum may be received by that person, and his salary shall be 
treated as being increased accordingly. 

(6) His Malesty may, by Letters Patent, grant to any person appointed a member of 
the Judicial Committee under this section who hainng served as such member for a period of 
five years or upwards — 

(a) retires on attaining the age of seventy-two ; or 

(b) is. before attaining such age as aforesaid, disabled by permanent infirmity from 
discharging the duties of his office, a pension by way of annuity to bo continued during his 
life of one thousand pounds a year, and any such pension shall be charged on and paid out 
of the Consolidated Fund or the growing produce tliereof. 

(7) Section 30 of the Judicial Committee Act, 1833, and section 4 of the Appellate 

Jurisdiction Act, 1877, shall be repealed, but nothing in this 
,3 & 4 Will. 4, e. 41 ; 50 & repeal shall, in the case of any person wlio at the passing of 
51 Viet. c. 70. this -Act is entitled under those sections to attend tlio sittings 

of the Judicial Committee, affect his right so to attend, or the 
payment to him of the allowance which at the passing of this Act he is receiving under those 
pf»rt5ons . 

J^KG. RF-F. ^Substituted for words ^^tho rcvoniios of 

1 Sub-S. (2) substituted by A.O., 1937. India” by ibid. - . v 
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2. Majesty may appoint one Lord of Appeal in Ordinary in addition to tbo six 

Liords of Appeal in Ordinary -whom He may appoint by 
virtue of the Appellate Jurisdiction Act, 1876, as amended 
Additional Lord of ap- by the Appellate Jurisdiction Act, 1913, and the provisions 
peal 39 &> 40, Viet. c. 59j 3 of section 6 of the Appellate Jurisdiction, 1876 (as amended 
& 4, Geo. 5, c. 21. by any subsequent enactment) -with respect to the appoint- 

ment of Lords of Appeal in Ordinary and their duties, tenure 
of office, rank, position, salary and pension shall apply to the making of appointments and 
to persons, appointed under* this section . 

3. This Act may be cited as The Appeliatb JiraiSDicnoN 
Short title. 1929. 


APPENDIX B. 

AGRICtTLTTmAL PE.OBITCE (GRADING AND MARKING) ACT I OT 1937 is amended 
by Act XIII of 1942. 

CANTONMENTS ACT II OF 1924 is amended by Act XV of 1942. 


REPEALING AND AMENDING ACT XXV OP 1942 repeals certain enactments and 
amends certain other enactments. 


INDIAN COMPANIES (AMENDMENT) ACT (XVH OF 1942). 

An Act further to amend the Indian Companies Act, 1913. 

WnmEAs it is expedient further to amend the Indian Companies Act, 1913, for the 
purposes hereinafter appearing; It is hereby enacted as follows: — 

Short title. 1* This Act may be called Th« Indian Companies 

, (Amendment) Act, 1942. 

Omission of section 54, 2. Section 54 of the Indian Companies Act, 1913 

Act VTI of 1913. (hereinafter referred to as the said Act), shall be omitted. 

Amendment of section 3. in section 153 of the said Act, for sub-section (6) 

153, Act VII of 1913. the following sub-section shall be substituted, namely:^— 

“(6) In this section the expression ‘company* means any company liable to be wound 
up under this Act and the expression ‘arrangement* includes a re-organization of the share 
capital of the company bv the consolidation of shares of different classes or by the division 
of shares into shares of different classes or by both those methods, and for the purposes or 
this section unsecured creditors who may have filed suits or obtained decrees shall be deem 
to be of the same class as other unsecured creditors.** 


INDIAN COMPANIES (SECOND AMENDMENT) ACT (XXX OF 1942). 

An Act .further to amend the Indian Companies Act, 1913. 

Whereas it is expedient further to amend the Indian Companies Act, 1913, for the 
purpose hereinafter appearing; It is hereby enacted as follows: — 

Short title and comr 1- (D This Act may be called The Indian Compa- 

mencement. nies (Second Amendment) Act, 1942. 

(2) It shall come into force on such date (not earlier than one year from the date 
of its publication in the Official Gazette after having received the assent of the Governor- 
General) as the Central Government may, by notification in the Official Gazette, appoint in 

*** Amendment of section 2. To section 277-F of the Indian Companies Act, 1913, 

277-F, Act VTT of 1913. the following proviso shall be added, namely: — 

“ProWded that any companT which uses as part of the name under which it carries 
on business the word “bank**, “banker** or “banking** shall be deemed to be a banking com- 
pany notwithstanding that the accepting of deposits of money on, current account or other- 
wise, sub.iect to withdrawal by cheque, draft or order, is not, or is not shown to be, the prin- 
cipal business of the company.** 


CODE OF CIVIL PROCEDURE (AMENDMENT) ACT ( XX ICT OP 1942). 

An Act furthor to amend the Code of CiriX "Procedure, 190S. _ ^ 

Whereas it is expedient further to amend the Code of Civil Procedure, 1908, tor 
purposes bereinafer appearing; It is hereby enacted as follows:—— 
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Short title. 

Amendment of F^rat 
Schedule, Act V of 1908. 


1. This Act may he called Tuia Code of Civil Pbocedure 
(Amendment) Aot, 1942. 

2, In the First Schedule to the Code of Civil Procedure, 
1908, after Order XXVII, iOie following Order shall be 
inserted, namely 

‘'ORDER XXVIT-A. 


Xuits involving a sf/tstantial guestion of Xaw as io the interpretation of the Government 
of India Act, 1935, or any Order-in-Council made thereunder. 

1 . In any suit in which it appears to the Court that a substantial question of law as 

to the interpretation of the Government of India Act, 1935, 
Notice to the Advocate- or any Order-in*Council made thereunder is involved, the Court 
General. shall not proceed to determine that question until after notice 

has been given to the Advocate-General of India if the ques- 
tion of law concerns the Central Government and to. the Advocate-General of the Province 
if the question of law concerns a Provincial Government. 

2. The Court may at any stage of the proceedings order that the Central Government 

or a Provincial Government shall be added as a defendant 
Court may add Govern- in any suit involving a substantial question of law as to the 
meat as party. interpretation of the Government of India Act, 1935, or any 

Order-in-Council made thereunder if the Advocate-General of 
India or the Advocate-General of th© Province as the case may be, whether upon receipt 
of notice under rule 1, or othemvise, applies for such addition and the Court is satisfied that 
such addition is necessary or desirable for the satisfactory determination of the question 

of law involved. . xv a a x 

3 ‘Where under rule 2 Government is added as a defendant in a suit, the Aavocate- 

General or the Government shall not be entitled to or liable 
Qogjg for costs in the Court which ordered the addition unless the 

Court having regard to all circumstances of the case for any 


special reason otherwi.se orders . . ^ x, 

4. In the application of this Order to appeal© the word 

Application of Order to Mefendnnt* shall be held to include a respondent and the word 

appeals. ‘suit* an appeal.” 


'rPTTT rODE OF CIVIL PROCFOTTRE (SECOND AMENDMENT) ACT 
ItiH. (XXTV OF 1942). ^ 

yfn Act further to amend the Code of Ciril 'Procedure, 1908. 

■Wherk\s it is expedient further to amend the Code of Civil Procedure, 1908, for 
the purposes hereinafter appoarinfr: It is hereby ouacted as follorvs:— 

* ^ 5 Tliis Aot mnv ho cnllofl The Code of Civil. PROCEPtmE 

(Secovo AMFNPMF?^T^ A FT, 1042 • 

A^II^eudment of Order 2. In Order XXXTIT in the First Sehedule to the Code 

•yyXTTT Aet V of 1908. of Civil Procedure, 1908, — 

■ after rule 11 the following rule shall be inserted, namely: — 

A Where the suit .abates bv reason of the death of the plntntiff or of any 
^ person added as a eo-plainfiff the Court shall order that tho 

Procedure where pauper amount of Court-fees which would have been paid bv tho 
. plaintiff if he had not been permitted to sue ns a pauper 

STiit a a e . -.v-it Lo recoverable bv the Provincial Government from the 


estate of the deceased plaintiff ; •, ^i,» x-u ;* « j t x* 

(b) in rule 12. for the words and figure “nr rule 11’* tho words, figures and letter 

“rule 11 or rule ^l•.^’* shall be substituted; 

(c) in rule 13, after the word and figure “rule 11** the word, figure and letter 

“rule n-A” shall be inserted ; , . , 

(d) for rule 14, the followinff rule shall be substituted, namely; — 

“14. 'Where an order is made under rule 10, rule 11 or rule ll-A the Court shall 

forthwith cause a copy of the decree or order to bo forwarded 
Recovery of amount of to the Collector, who may. without pre.iudice to any other 
court-fees.' mode of recovery, recover the amount of Court-fees axiecified 

therein from the person or property liable for the payment 
ns if it were an arrear of land revenue.” 


THE FEDERAL COURT (SUPPLEMENTAL POWERS) ACT (XXVI OF 1942). 

An .-let to confer AuppJementnJ noircr.^ on the Federal Court. 

WnBREAs it is expedient to confer certain supplemental powers on th© Fed-eral Court; 
It is hereby enacted as follows;— 

C.C.M.— 672 
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Short titlo. This Act may be called Thb Fjsdskai* Court (Bupplb- 

MRNTAu Po-WEBS) Aot, 1942. 

2. The Federal Court shall have power to delc^to to the Begistrar of the Court 

or any other official of the Court, by name or generally by 
: Power to delegate designation, any judicial, quasi- judicial and non-judicial 
duties. duties and the Registrar or such, official in the discharge of 

any such delegated duties shall have power to administer oaths. 


APPKNDIX C. 

PKOVINCIAL STAMP (AMENDMENT) ACTS. 

Note. — The Stamp Act has been amended locally in the various provinces with a view 
to increase the revenue.' These enhanced duties vary in different provinces and 
there is also a provision that, where ah instrument duly stamped in one province in brought 
into another province where it becomes liable to a higher rate of duty, the instrument shall 
be chargeable with the excess duty only. amendment of S. 19.) As some of those 

Acts nave expired, only the Acts *whicb are now in force are given below. The following 
note about the operation of the various Acts would be useful : 

moo — Assam Acts were temporary and have now expired. See Assam Act III of 

1922, which was enacted for three years and was renewed for a further period of three 

Assam Act IT of 1925. So this Act expired on 30th April, 1928. See now Assam 
Act X V of 1936. 

^ Bengal. Madras and the Punjab. — ^There are permanent local Acts for these pro- 

Bengal Art TTI of 1922, Madras Act VI of 1922 amended by Madras Act VI of 

1923 and Punjab Act VIII of 1922 amended by Punjab Act I of 1933. In Punjab, Act I of 

1924 makes a further increase in the duty on conveyances of property within certain limits 
in the Punjab. In Bengal also, stamp duties on certain documents have been temporarily 
raised by Beneral Act XII of 1935, which has been continued in force by the Bengal expiring 
Laws Act, 1938 (Bengal Act IV of 1938). 

Bombay. — The amending Acts for this province have been temporary in operation. 
The Act now in force is the Bombay Finance Act IT of 1932, which has been extended from 
time to time, the last of them beine by Act IV of 1941 by which it is to remain in force up 
^ 31st March, 1943. Act I of 3935 aNo introduces a further amendment of Art. 62 of the 
Stamp Act. Act II of 1932 as modified by Act VI of 1932 also provides for certain enhanced 
duties in the cities of Bombay. Ahmedabad, Poona and Karachi. Act IV of 1941 increases 
also the stamp duty on gifts and settlements even with a revocation clause, as if the revoca- 
tion clause did not exist. 

Central Provinces.— The Central Provinces Act (Central Provinces Act II of 1923) 
expired on the 31st March, 1926. Central Provinces and Berar Act VI of 1939 was extended 
for two years by Central Provinces and Berar Acts VII of 1940. 

Sind.— Amendments made by Bombay Act II of 19.32 (with the exception of amend- 
ment Art. 14) has been continued in force by Sind Act XTI of 1938. 

The United Provinces. — The first Amendment Act for this Province (Act V of 1923) 
was In force till the 30th Anril, 1925. The second Amendment Act (Act IV of 1932) was in 
force till the 30th June, 1934, when it was allowed to lapse. As this is not now in force the 
Act has not been set out below. 

Burma. — (Omiiied.') 

The various amending Acts which are at present in force arc given below. One 
consolidated schedule is appended to them showing the duties current in tbe various 
Provinces where they vary. Central Provinces and Berar amendments follow mostly the 
amendments made by the Berar Amendment Act. 

THE BENGAL STAMP (AMENDMENT) ACT (III OP 1922). 

[Published in the Calcutta Gazette Extraordinary of the 29th March, 1922.] 

An Act to amend the Indian Stamp Act, 1899, in its application to Bengal. 

Whereas it is expedient to increase the revenues of Bengal and for that purpose to 

amend the Indian Stamp Act, 1899, m its application to 
Preamble. Bengal, in the manner hereinafter appearing ; . . j 

And whf-reas the previous sanction of the Governor-General has been^ obtained, 
under section 80-A, sub-section (3) of the Government of India Act, to the passing of this 
Act ; 

It is hereby enacted as follows : — 

Short title, extent and 1. (O This Act may be called The Bengal Stamp 

commericement. • {Amendment) Act, 1922* - 

(2) It extends to the whole of Bengal. : 

(3) It shall come into force on the first day of April,- 1922. ' 
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C] The Bengal Stamp (Amendment) Act (III or 1922). 

2. The Indian Stamp Act, 1899, hereinafter referred to as the said Act, shall, in its 

• • - • - *rfc 4 ^ 4-V%^ ertsiTin^t* ri^r^l fiai lCi 


Application of Act. 


Amendment of clause (10) 
t)f section 2 of Act II of 
1899. 


application to Bengal, be amended in the manner hereinafter 

provided. " 


3. To clause (10) of section 2 of the said Act the follow- 
ing shall be added, namely : — 

‘<or by Schedule I-A. as the case may be." 

Amendment of section 3. 4. In section 3 of the said Act, 

•^J>^ro“videV'fha^f this Act -d notwi.h- 

standinrrnylhl4'’c;nfainej in c,a„seJaK^(h) or 

?ira°t'schc'dllfe. be tlTe duty chargeable under this Act on 'h^ f°\'“"‘^^„V’VeTp'?ct‘ivel“— 

■" 'i“a 7 Vv^ry^n%fru'£lt°'n^e;Ai^ord in'^ i'rexecul^dTn'lfengr, 

Schedule, which, not having been previously executed by any person, is execuiea in i^e g 

on or after the first day of April, 1922; , T A a« rhareeable with duty under that 

(bb) every instrument mentioned in Schedule I; ^ as chargeao^^^^^ executed out of 

Schedule, which, not having been previously executed by P property situated, or to 

Bengal on or after the first <tay of April, 1922. and relates to any „ 

any matter or thing done or to be done in Bengal, and »* inserted. 

(2) after the word '‘Provided" the word also shall be inserte 

Amendment of section 4 5 ^ sub-section (1) of section 4 of the said Act — 

(o) after the svords and figure ‘in Schedule 1' the followine shall be inserted 

namely: — . v •» 

"or in Schedule I-A, as the case may be , •. j r • *u . 

( 6 ) for the words and brackets "instead of the dnty (.f any) prescribed for it .n that 

Schedule" the following shall be 3 bl'^''.UI, ,he duty prescribed in Schedule I, or 

"if the principal 'af i„str.iment be chargeable with the 

duty prescribed “n's^edule^I-A. inste;ad of the f O' ('f prescribed for such other 

iostfument in Schedule 1 or Schedule I-A, as the case may be. 

Amendm_ent^of p” ^^graph, aHe^r^he^wo^ds and figure “in Schedule I" the following 

shall be inserted, naroely : — i 

ilr^ fhc^N^rd^ '‘one rupee"' the words '‘eight annas" shall be 
inserte'l.'alid i^re^-tbr'wn^r^dV-'Ls'beer^aid" .be fo.rowing shall be added, namely.- 

"unless it falls within the provisions of section e-A. 

7, After section 6 of the said Act the following shall be 
inserted, namely : — 


New section 6-A. 

Payment of Bengal stamp 
duty on copes, counter- 
parts or duplicates when 
that duty has not hceri paid 
on the principal or original 


"6-A. (1) Not willistanding anything contained in 

section 4 or 6 or in any other law, unless it is proved that the 
duty chargeable under the Bengal Stamp (Amendment) Act, 
1922, has been paid— 


instrument ^ the principal or original ir?trument as ^the cas^ may be. or 

(fc> in ^Irume^n^crf °ale^ mortgage or settlement other than a principal 

the duty chargeable f . . duplicate or copy of any instrument shall, if the principal 

instrument or on a wi>en *^recci ved in Bengal, have been chargeable, under the 

or original j''° .v a , 1922 with a higher rate of duty be the duty with which 

Bengal Stamp ^ chargeable under section 19-A. 
the principal ' anything contained in any law. no instrument, counterpart. 

(2) Notwith'-tan P.. with duty under this section shall be received in evidence as 

'r =. 

Provided th.rt a Court before which any such mstruiuent. counterpart, duplica.e. or 
CODV is produced, may, in its discretion, pernut the duly chargeable under this section to le 

p.aid thereon, and ina> then receive It in evidence. a a .,i r i, • , ,, 

* 8 After section 19 of the said Act the following shall 

New section 19 A. inserted, namely : — 

Payment of duty on cer- 
tain instruments lial Ic to 
increased duty in licnyal 
under clause (.bb) of 
section 3. 


be 

19-: 
part of 
Act or 


A. Where any instrument has become chargeable in any 
liritish India other than Bengal with duty under this 
/\ct or under any other law for the lime being in force in 
any part of British India and thereafter becomes chargeable 
with a higher rale of dnty in Bengal under clause (66) of the 
first proviso to section 3 
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notwithstanding anything contained in the first proviso to section 3, the amount 
chargeable on such instrument shall he the amount chargeable on it under 
o edule I-A less the amount of duty, if any, already paid on it in British India ; 

stamps, if any, already affixed thereto, such instrument shall be 
stamps necessary for the pa 3 ment of the amount of duty chargeable on it 
same manner and at the same time and by the same persons as 
♦ instrument were an instrument received in British India for the first time at 

tne time when it became chargeable with the higher duty. 

New section 29-A. 


. After section 29 of the said Act the following shall be 

inserted, namely: — 

'*29-A. In -applying sections 23-A, 24 or 29 to any in- 
strument chargeable with a higher rate of duty under the 
Bengal Stamp (Amendment) Act, 1922. the references in those 
sections to the several articles in Schedule I shall be deemed 
to be references to the corresponding articles in Schedule I-A/' 

,-v . ^ ^ — 10. In section 32 of the said Act — 

, clause (a) of the proviso, after the words *‘any instrument** the words "other 

than an instrument chargeable with a duty under clause (bb) of the first proviso to 

section 3" shall be inserted ; 

word “or" at tlie end of clause (b) of the proviso shall be omitted ; 

(3> after clause (c) of the proviso the following shall be inserted, namely: — 


Application of Sec- 
tions 23-A, 24 and 29 to in- 
struments chargeable with 
duty under Schedule I-A. 

Amendment of section 32. 


or 


*• any instrument chargeable with duty under clause (6h) of the first proviso to 

section 3 and brought to him, after the expiration of three months from the date on which 
It IS first received in Bengal.*’ 


New section 48-A. 


Validity of certificate or 
endorsement in respect of 
instruments for which 
higher rate of duly payable 
in Bengal. 


11. After section 48 of the said Act the following shall 
AO A XT * • t- j inserted, namely : — 

^o-A. iNotwithstanding anything contained in this Act, no certificate or endorsement 

under this Act in respect of an instrument chargeable in 
Bengal with a higher rate of duty under the Bengal Stamp 
(Amendment) Act, 1922. shall be received in evidence or be in 
any way valid in respect of the pa 3 ment of duty on such in- 
strument or in respect of the chargeability of such instrument 
with duty unless the duty chargeable under the Bengal Stamp 
(Amendment) Act, 1922, has been paid on such instrument/* 

Amendment of section 77 .. At the beginning of; section 77 of the said Act the 

following shall be inserted, namely:— 
i^xcept for the provisions as to copies contained in section o-A 

New Schcdule-A. .1^- After Srhedule I to the said Act the following shall 

be inserted, namely: — 

SCHEDULE r-A.^ 

BENGAL ACT XII OF 1935. 

Indian Stamp Bengal Amendment) Act of 1935. 

(Assented to by the Governor-Getieral on the 3rd May. 1935.) 

An Act further to amend the Indian Stamp Act, 1899. 

Whereas it is expedient to increase the revenues of Bengal .and for 
further to amend the Indian Stamp Act, 1899, in its application to Bengal, ir 

hereinafter appearing ; ^ ^ _ , , . t., • j j 

And whf.rfas the previous sanction of the Governor-General has been ontainea under 
sub-section (3) of section 80-A of the Government of India Act to the passing of this Act : 

It is hereby enacted as follows : — 

Short title and extent, com. 1. (3) This Act may be called The Indian Stamp 

iDencerrent and duration. (Bengal Amendment) Act, lyJo. 

(2) It extends to the whole of Bengal* ^ ^ 

b) It shafr^^nme into force on such date as the Provincial Government may. by 

notification in the Official Gazette, appoint. • • .r ^ 

(4) Sections 3, 4, 6 and 7 [except clause (1) thereof) shall remain jn force for three 

years only and fhereafler the Indian Slamp Act. 1899, shall have force as if it had not been 
amended by the said sections. ^ a 

2. The Indian Stamp Act 1899, hereinafter referred to as the said Act. shall, . in its 

^ appIicationtoBergal.be amended m the manner hereinafter 

Application of Act. 


the purpose 
the manner 


Amendment of section 4. 
be substituted. 


provided. . 

3. In sub-section (1) of section 4 of the said Act, {o** the 
words “one rupee eight annas’* the words "two rupees shall 
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Amendment of section 6 . 
be substituted. 


4. In the proviso to section 6 of the said Act for the 
words *'one rupee eight annas” the words “two rupees” shall 


Amendment of sections 
^A, 29-A. 48-A, and the 
heading of Schedule I-A 
inserted. 

Amendment of section 28 
be substituted. 


5. In sections 6 - A, 29-A, 48-.\ and the lieading of Sche- 
dule I-.\ of the said Acr, after tlie figures **1922 ’, wherever 
they occur, the words, brackets and figures “or the Indian 
Stamp (Bengal Amendment) Act, 1935” shall be inserted. 

6 . In the proviso to sub-section 4 of Section 28 of the said 
Act, for me words *'one rupte” the words “two rupees” shall 


Amendment of Schedule 7. ^ (Omitted as the amendments are incorporated in the 

I'A. consolidated Schedule set out below. 

This Act was extended perm incntly by Act I V of 1938 ex ept clause (7) of section 7 
of It which was repealed. That clause ran thus ; — “(7) in Article H, for the entry "six 
annas” in the second column, the entry ‘eight annas* shall be substituted. 


THE INDIAN STAMP (BENGAL AMENDMENT) ACT (VII OF 1939) 

The amendments are incorporated in Articles 57 and 62 (r) in Schedule. 


THE BIHAR STAMP (AMENDMENT) ACT (VI OF 1937). 

^ December, 1937. 

Ah Act to amend the Indian Stamp Act, 1S97, in its application to Bihar, 

Whereas it is expedient to increase the revenues of Bihar and for that purnost^ tn 

amend the Indian Stamp Act, 1899, in its application to Bihar in the manner hereinafiir 
appearing ; <it*er 


It is hereby enacted as follows ; — 

Short title, extent and I- (1) This Act may be called The Bihar Stamp /'a 

commencement. ment) Act. 1937. -orA.MP (Amemd- 

(2) It e.xtends to the whole of Bihar. 

(3) It shall come into force on the first day of January, 1938. 

2. T/ie Indian Stamp Act, 1899 (hereinafter referred tn. 
as the said Act, shall, in its application to Bihar, be amended 
in the manner hereinafter provided. 


Application of Indian 
Stamp .Act, 1899, to Bihar. 


Amendment of clause 
(10) of section 2 of Act II 
of 1899. 

•'or by Schedule I-A, as the case may be 


To clause (10) of section 2 of the said Act the follow- 
ing shall be added, namely : — 


99 


Amendment of section 3 4 In section 3 of the said Act — 

of Act II of 1899. 

( 1 ) after clause (c) the following shall be inserted, namely ; — 

“Provided that, except as otherwise expressly provided in this Act, and notwith- 
standing anything contained in clause (a), io) or (c) or this section or in Schedule I th^ 
amount indicated in Schedule I-A shall, subject to the exemptions contained in ih-it 
Schedule.be the duty chargeable on the following instrumenis, mentioned in clause 

and (bi>) of this proviso, as the proper duty therefor respect! vely : — “7 

iaa) every instrument, mentioned in Schedule I-A as chargeable with duty under thit 
Schedule, which, not having been Previously executed by any person, is e.xecuted in Bihar 

or after 'he first day of January. 1938; and ^ nar on 

(bb) every instrument mentioned in Schedule i-A as chargeable with duty under that 

Schedule, which, not having beeri previously executed by any person, is executed c.ut of 
Bihar on or after the firsf day of Januaaj^ 1938 and relates to anj' property situated, or to 
any mat ter or thing done or to be done, m Bi liar and is received in Bihar" ; 

(2) after the word “Provided” the word * also shall be inserted. 


(if'^f^Acrfr ^ I" sub-section ( 1 ) of section 4 of the said Act- 

fa) after the words and figure "in Schedule I’ the following shall be inserted 
namely : — 

•‘or in Schedule I-A, as the case may be, ; 

(£») for the words and brackets “instea»l of the duty (if any) prescribed for it in 
Schedule” the following shall be substituted, namely : — ‘ 

“if the principal instrument be chargeable with the duty prescribed in Schedule I or 
with a duty of one rupee and eight annas if the principal instrument be chargeable 
duty prescri 


I A* t Mi 9 kb LAiWCCil ue CnargCabl^ witU tUm. 

be<l in Schedule I-A, instead of the duty (if any) prescribed for such 
instruments in Schedule I or Schedule I-A, as the c.i»e may 1 c”. ottier 

Amendment of section 6 

fif Act II of 1899, 


6 . In section 6 of the said Act — 
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**6-A. (1) Notwithstanding anything contained in section 
4 or 6 or in any other law. unless it is proved 
chargeable under the Bihar Stamp (Amendment) Act, lyj/, 

has hcen paid — 


(1) in the first paragraph, after the words and figure “in Schedule I" the following 

shall be inserted, namely : — ,, 

(2) in fhe prSllso.-^anlr i’heTo^ds^^one rupee” the words “and eight annas” shall be 
inserte^d^and aft^r the words “has been paid” the following shall be added, namely — 

“unless it falls within the provisions of section O-A . . 

Insertion of new section 7. After section 6 of the said Act, the following section 

6 -A in Act 1 1 of 1899. shall be inserted namely 

Payment of Bihar stamp 
duty on copies, counter- 
parts or duplicates when 
that duty has not been paid 
on the principal or original 

L"™tTrpa?h h^"v^rbe“r ‘ch^r^ge’abil ‘’^'nd^^ThT BihIr°S‘ 

instrument wo'hd when of <iu,y, be the duty with which the principal or 

original instrument would have “hf ^any '^la w. 'no instrument, counterpart, 

(2) Notwithstanding anything containea m any law. ^ . 

duplickte or any chargeable with “"der th.s^sect.on sha^^ ^ 

paid thereon, and may then receive i ^n v following section 

t ^^t U ^f 11-9. .eco,e Chargeable m 

b^fng 

first proviso to section 3, the amount 

<i) notwithstanding anything contain^^^^ be the amount chargeable on it under 

of the duty chargeable on such _ already paid on it in British India ; 

Schedule I-A less the amount of --v^ajready affixed thereto, such instrument shall 

(ti) in addition to the stamps, y* oavm^nt of the amount of duty chargeable on 

to the corresponding articles m Schedule I-A. 


Payment of duty on cer- 
tain instruments liable to 
increased duty in Bihar 
under clause i^bb} of sec- 
tion 3. 


AooUcation of sectioris 

23-A 24 and 29 to instru- 
meat cSar\eable with duty 
under Schedule I-A. 


10. In section 32 of the said Act 


Amendment of section 32 

ih“2r°giii;fc-w;;ra 

tion 3 "' shall be inserted » c i'h’i of the proviso shall be omitted ; and 

LaeT^Uuse "hlproviso tbe, following shall 

is°first receWed in Bihar ” 48 „£ fbe said Act, the following sect.on 

A Ct II orisgr*""”" shall be inserted, namely — certificate or endorsement 

--”^“N‘^thstanding^thmg«n.mne^^|^^^ 

aisiiips 
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o£^t*II^f"/kgQ f At ihej beginning: of section 77 of the said Act the 

Act U. of 1899. following shall be inserted, namely : — ' ® 

iixcept for the provisions as to copies contained in section 6-A " 

d.te*r„ Ac°/n1.'? liit- be in’s^ertedf'nYnfet 
[Amedments in corporated in the Schedule.] 


THE BOMBAY FINANCE ACT (STAMP AMENDMENT) (II OF 1932). 

First published, after haTJxng received the assent of the Governer-General in the *• Rr,*>±hr,l 
Government Gazette’^ on the 20/h March, 1932. Bombay 

An Act to provide for the levy of a duty on consumption of electrical energy for the 
purpose of lights and fans m the Presidency of Bombay and to amend the Court^ees Aer 
1870, and the Indian Stamp Act, 1899, in their application to the said Presidency. * 

Whereas it is expedient to provide for the levy of a duty on consumption of electrical 
energy for the purpose of lights and fans in the Presidency of Bombay and to amend 
Court-Fees Act. 1870, and the Indian Stamp Act, 1899, in their application to the said Presi- 
dency for the purposes hereinafter appearing; and whereas the previous sanction of the 
Governor-General required by sub-section (3) of section 80-A of the Government of India 
Act and the previous sanction of the Governor required by S. 80-Cof the said Act has been 

obtained ; 

It is hereby enacted as follows : — 


Short title. 


Part I. — Preliminary, 

1. This Act may be called The Bombay Finance Act 
1 9 . 

Extent, commencement 2. (1) Except where it is otherwise provided in this Act' 

and duration. this Act extends to the whole of the Presidency of Bombav 

(2) It shall come into Force on the 1st day of April, 1932. 

(3) This section and sections 3 to IS containing Parts II, III and IV shall remain in 
operation for *[four years] from the date on which this Act comes into force. 

part IV. — Stamp duties. 

15. In the Indian Stamp Act, 1899, In is application to the 
Presidency of Bombay, the following amendments shall be 


Amendment of II of 1899. 

made, namely : — 

Amendment of Ss. 4 and 
6 of II of 1899. 

(2) In clause (d) of 
Amendment of Ss. 11,32. 
35, 40, 41, 69 and 74 of II of 
1899. 


(1) In sub-section (1) of section 4, and 


in ihe 


one rupee the words 


proviso to section 6, for the words 
“two rupees” shall be substituted, 
section 11, proviso (r) to section 32, proviso (a) to section 35, 
sub-section (1) of section 40. section 41, clause (6) of 
section 69 and the proviso to section 74 before the words “one 
anna” tlie words “two annas” shall be inserted. 

New S. 19-A of II of 1899. jnsertid.^ namely 19, the following section shall be 

19-A. Where any instrument of the nature described in any acticle in Schedule I and 

■o relating to any property situate or to any matter or thing done 

Payment of futy on cer done in the Presidency of Bombay is executed out of 

tain msy’uments I^ble to the said Presidency and subsequently received in the said 

increased duty in Bombay presidency 

Presidency. 


(o) the amount of duty chargeable on such instrument shall be the amount of duty 
chargeable under Schedule I on a document of the hke description executed in the Pre- 
sidency of Bombay less the amount of dutyi if any, already paid on such instrument in 
British India; 

(by and in addition to the stamps, if any, already fixed thereto, such instrument shall 
be stamped with the stamps necessary for the payment of the duty chargeable on it under 
clause (u) of this section, in tlie same manner and at the same time and by the same per- 
sons as though such instrument were an instrument received in British India for the first 
time at the time when it became chargeable with the higher duty, and 

(c) the provisions contained in clause (b) of tlie proviso to sub-section (3) of 

section 32. shall apply to such instrument as if such were an instrument executed or first 

executed out of British India and first received in British India when it became chargeable 
to the higher duty as aforesaid, but the provisions contained in clause (a) of the said 
proviso shall not apply thereto. 

Amendment of S. 28 of II (4) For the provisio to sub-section 28 the following 

of 18^ shall be substituted, namely : — ** 


LEG. REF. 

'The Bombay Finance Act (II of 1932) 
originally was in operation for one year. 
From time to time the period was extended 


by subsequent Bombay enactments and ulti- 
mately by Act ly of 1941, it has been exten- 
ded up to 3lst March, 1943. 
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“Provided that notwithstanding anything contained in Article 23 of Schedule I the 
duty on such last mentioned conveyance shall in no case be less than two rupees. 

(5) In Schedule I — 

Amendment of Schedule (u) in column 1 of Article 12, clauses (o) and shall 

I of II of 1899. be repealed; 

(6) for the entries in column 2 of the said Schedule relating to Articles 2 (6), 3, 4, 8 
(b), 9, 12, 14. 15, 18, 20. 22. 2J. 24. 25 (6>, 26 (6), 29. 30 (6>, 39, 40 ic), 4|, 42. 44, 46,48, 50, 51, 
54 (a), 55 (6), 57 (6), [62 (o), (6l *^.ind (c)J and 65 and shown in column 2 of the Schedule 
to this Part, the entries shown in column 3 of the later Schedule shall be substituted; 

ic) for articles 5 and 43, the following shall respectively be substituted, namely : 
iSee Schedule below with all local amendments incorporated. ) 

(d) for Articles 7 and 10 the following shall, respectively, be substituted, namely ; — 
(,See Schedule below with all local amendments incorporated.) 

(^) in clauae (e) m column (1> of Article 25 for the words “one rupee*' the words 
“two rupees’* shall be substituted; and , , 

C/) in proviso (o) and (c) in column 2 of Article 45, for the words *‘eight annas the 
words ‘‘one rupee” shall be substituted. 

SCHEDULE.* 

Part V. — Stamp duties on certain instruments in certain cities. 

T- ^ ^ 16. This part extends to the cities of Bombay, Ahmeda- 

Extcnt of Part V. Poona and Karachi only. 

T-. - 17. In this Part, unless three is anything repugnant in 

Definitions. subject or context. 

(a) “City of Ahmedabad'* means the municipal district of Ahmedabad the canton 
ment ofi Ahmedabad, and the notified areas of Kankana Asarva, Ellis Bridge ^d Sabarmati 
{b) ‘City of Poona" means the municipal district of Poona, the suburban^ municipal 

district of Poona, and the cantonment of Poona, and . - 

(r) ‘‘City of Karachi” means the municipal district of Karachi, the cantonments oi 

Karachi and Manora and the limits of the Karachi Port-Trust. 

18. Notwithstanding anything contained in Part IV, in Schedule I to the Indian Stamp. 

. , . f <r u j I Act, 1«99, in its application to the cities of Bombay, Ahmeda 

Amendment of Schedule Poona ond Karachi, for the entries in columns 1 ®nd 2 

Itoll of 1899. relating to Articles 23 , 58 and 63, the following entries shall, 

respectively, be substituted, namely : — 

23. Conveyance as defined by section 2 (10) not being a Transfer charged or 
exempted under No. 62. 

For the City of Bombay. 


set forth therein , . 

exceeds Rs. 200 but does not exceed Ks. 
Where it exceeds Rs. 300 but does not exceed Rs. 
Where it exceeds Rs. 400 but does not exceed Rs. 
Where it exceeds Ks* 500 but does not exceed Rs. 
\Vhere it exceeds Rs. 600 but does not exceed Rs. 
Where it exceeds Ks. 700 but does not exceed Ks. 
Where it exceeds Rs. SnO but does not exceed Rs. 
Where it exceeds Rs. 900 but does^not exceed Rs. 


Where the amount or value oi cnc cousi*. 
set forth therein, 

exceeds Rs. 200 but does not exceed Rs. 
exceeds Rs. 300 but does not exceed Ks. 
exceeds Rs. 400 but does not exceed Ks. 
exceeds Rs. 500 but does not exceed Rs. 
exceeds Rs. 600 but does not exceed Ks. 
exceeds Rs. 700 but does not exceed Rs. 
exceeds Rs. 800 but does not exceed Rs. 
exceeds Ks. 90;J but does not exceed Rs. LUtni 

and for every 500 or part thereof The same duty as a Conveyance (No- 23) 

58. Settlement A— Instrument of (includ a consideration equal .to the amount or 

mg a deed of dower). value of the property settled as set forth in 

such settlement: Provided that, where an 


300 

400 

500 

600 

700 

800 

900 



Rs. 

A. 

p. 

r such conveyance as 

300 

8 

8 

0 

400 

12 

0 

0 

500 

IS 

8 

0 

600 

19 

0 

0 

700 

22 

8 

(» 

800 

26 

0 

0 

900 

29 

8 

0 

,000 

33 

0 

0 

,000 

17 

0 

0 

ona and Karachi. 

• such conveyance as 


6 

8 

0 


9 

0 

0 


11 

8 

0 


14 

0 

0 


16 

8 

0 


19 

0 

0 


21 

8 

0 


24 

0 

0 


12 

8 

0 


* All the amendments have been incor 
porated in the main Schedule, infra. 


LEG. REF. 

^ Substituted by Bombay Act I of 1935. 
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Exemptions. 

(o) Deed of dower executed on the occa- 
sion of a marriage between Mu!iammadans. 

(6) Hludassa, that is to say any settlement 
of immovable property executed by a Bud- 
dhist in Burma for a religious purpose in 
which no value has been specified and on 
which a duty of Rs. 10 has been paid. 

B. — Revocation of — 

See also Trust. (No. 64). 


63. Transfer of lease by way of assign- 
ment and not by way of under-lease. 

Exemption. 

Transfer of any lease exempt from duty. 
Repeal of Bom. Act II of 1926. 


agreement to settle is stamped with the 
stamp required for an instrument of settle- 
ment and an instrument of settlement in 
pursuance of such agreement is subsequently 
executed, the duty on such instrument shall 
not exceed eight annas. 


The same duty as a Conveyance (No. 23 
fora consideration equal to the amount or 
value of the property concerned as set forth 
in the instrument of revocation but not ex- 
ceeding ten rupees 

The same duty as a conveyance (No. 23) 
for a consideration equal to the amount of 
the consideration for the transfer. 


[19. The Indian Stamp (Bombay Amend- 
ment Act, 1926, is hereby repealed.} 


THE MADKA3 STAMP ( AMENDIMENT) ACT (VI OF 1922). 

An Act to amend the Indian Stamp Act, 1899, in its application to the Presidency 

of Madras. 

^ , , Whereas it is expedient to amend the Indian Stamp 

Preamble. Act, 1899, in its application to the Presidency of Aladras ; 

Anu whereas the previous sanction of the Governor-General has been obtained under 
section 8')-A, sub-section (3) of the Government of India Act to the passing of the 

Act ; 

It is hereby enacted as follows: — 

1. (1) This Act may be called The Madras Stamp 

Short title and extent. (Amendment) Act, 1922. 

(2) It extends to the whole of the Presidency of Madras. 

^ ^ 2, In this Act the words “tlie principal Act*' shall mean 

Interpretation clause, Indian Stamp Act 1899. 


Amendment of clause(lO) 
of section 2 of Act IT of 
1809. 


3. To clause (10) of .section 2 c>f the principal Act the 
following shall be added, namely : — “or Schedule I-A, as 
tlie case may be.” 


Amendment of S. 3. 4. In section 3 of the principal Act. 

(1) after clause (c) the following shall be inserted, namely :-~ 

“Provided that, except as otherwise expressly provided in this Act. and not wit hstand- 
Intr anything contained in clause (o) or (c) of this section or in Schedule I. the amount 
indicated in Schedule I A shall, subject to the exceptions contained in that schedule, be the 
duty chargeable on the following instruments : 

(aa'i every instrument, mentioned in Schedule I-A as chargeable with duty under 
that schedule, which, not having been previously executed by .Tny person, is executed in the 
Presidency of Madras on or after the first of April, 1922 : 

(bb) every instrument, mentioned in Schedule I-A as chargeable with duty under that 
Schedule, which, not having been previously executed by any person, is executed out of the 
Presidency of Madras on or after the first day of Aprfl. 1^22. and relates to any property 
situated or to any matter or thing done or to be done in the said Presidency and is received 
ill the said Presidency.” 

(2) after the word “Provided” the word “also” shall be inserted. 

Amendment of S. 4. 5. In sub-section CD of section 4 of tlie principal Act— 

(rt) after the words and figure ”in Schedule I,” the word?, figure and letter -'or in 
Schedule I-A as the case may be” shall be inserted ; 

(b) after the words “one rupee” the words “or one rupee eight annas” shall be 

inser e , words “in that Schedule 1” the words figures and letter “in Schedule I 

in Schedule 1-A as the case may be” shall be substituted. 

673 


or 
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6. In section 6 of of the principal Act, after the words and figure “Schedule I'* the 

words, figure and letter or in Schedule I-A as the case may 
Amendment of S. 6. be" and after the words “one rupee" the words “or one rupee 

eight annas as the case may be" shall be inserted. 

Addition of a new section 7. After section 19 the following shall be inserted 

19-A. namely; — 


‘'19-A. Where any instrument has become chargeable in any.part of British India 
Payment of duty oncer- =.‘'’P^?_':®Mdf.ncy of ^Madras with duty under the 


tain instruments liable to 
increased duty under clause 
(.bb) of section 3. 


Stamp law ill force in that part of B ritish India and there- 
after becomes chargeable with a higher rate of duty in the 
said Presidency under clause {bb) of the first proviso to 
section 3 — 


(t) Notwithstanding anything contained in the first proviso to section 3, the amount 
of duty chargeable on such instrument shall be the amount chargeable on it under Schedule 
I-A less the amount of duty, if any, already paid on it in British India; 

(ft) in addition to the stamps, if any, already affixed thereto, such instrument shall 
be stamped with the stamps necessary for the payment of the amount of duty chargeable 
on it under clause (•) in the same manner and at the same time and by the same persons as 
though such instrument were an instrument received in British India for the first time at 
the time when it became chargeable with the higher duty; and 

(»t) the provisions contained in clause (6) or clause (c), as the case may be 
of the proviso to. sub-section (3) of section 32 shall, with the necessary modifications, apply 
to such instrument, but the provisions contained in clause (a) of the said proviso shall 
not apply thereto," 

8. In sub-section (1) ^[*] of section 23-A after the word and figure “Schedule I" the 
Amendment of section words, figures and letters “or article No. 4 (r) of Schedule 
23-A. 1-A as the case may be" shall be inserted. 

9. In section 24 after the word and figure “Schedule I" 
Amendment of section 24. the words, figures and letter “or article 16 of Schedule I-A as 

the case may be" shall be inserted. 

10. In clause (o) of section 29 after the word and figure “Schedule I" the words, figure 
, , ^ • -nrt and letter “or the corresponding articles of Schedule I-A as 

Amendment of section 29. g^all be inserted. 

. - ^ e 11- In clause (c) of the proviso to sub-section (3) of 

Amendment of section 3 a. section 32 after the words “half an anna," the following shall 

be inserted, namely; — ,, , . 

“or a mortgage of crop [article 34 (a) of Schedule 1-AJ chargeable under clause (no) 

or (.bb) of section 3 with a duty of two annas.'* 

, . 12. In clause (o) of the proviso to section 35, in sub-sec- 

Amendment of sections section 40 and in section 41, after the words “half- 

35, 40 and 41. an-anna only" the following shall be inserted, namely: — 

“or a mortgage of crop [article 34 (o) of Schedule I-AJ chargeable under clause (ao) 
or {bb) of section 3 with a duty of two annas.* ... , , ,, 

Addition of a new Sche- 13. After Schedule I of the principal Act. the following 

clule I-A. shall be inserted, namely: — 

SCHEDULE I-A.* 


THS PUNJAB STAMP (AMENDMENT) ACT (VIII OP 1922). 

Act to brovide for the amendment of the Indian Stamp Act, 1899, in its 
^cf * 1 / application to the Punjab. 

\u«rBr-A<i it is exoedient to increase the revenues of the Punjab and for that purpose 
Whercas It IS exp amend the Indian Stamp Act. 1899. in its application to the 

Preamble. Punjab, in the manner hereinafter appearing ; 

c!)M{fhl?rcomeinfo for«^ date as the { Provincial Government] may by 

notification appoint in this beha ^ Indian Stamp Act, 1899, shall, in its application to 

Application of Act. the Punjab, be amended in the manner hereinafter provided. 


REF. 


^Omitted hy Madras Act of 1923, S. 2- 


•All the amendments made in_ Sch. 
have been incorporated in Sch. I infra. 


I-A 


Cl 


The Punjab Stamp (Amendment) Act (VIII of 1922). 


5379 


. , 3. The section hereinafter referred toby number means 

Meaning of sections, section so numbered in the Indian Stamp Act, 1899, unless 

it shall appear to the contrary. 

^ 4. In clause (10) of section 2 for the colon shall be sub- 

Amendment of section 2. stiluted a comma followed by the words “or by Schedule I-A 

as the case may be.” 

Amendment of section 3. 5. In section 3 

(1) After clause (<r) the following proviso shall be inserted, namely : — 

‘‘Provided that, notwithstanding anything contained in clause (a), (b) or (r) of this 

section or in Schedule I. and subject to the exemptions contained in Schedule I-A the 
following instruments shall be chargeable with duty of the amount indicated in Schedule 
I-A, as the proper duty therefor, respectively, that is to say, 

(aa) every instrument mentioned in Schedule I-A as chargeable with duty under that 
schedule, which, not having been previously executed by any person, is executed m the 
Punjab on or after the date of commencement of this Act ; 

(bb'> every instrument mentioned in Schedule I-A as chargeable with duty under that 
schedule, which: not having been previously executed by any person, is executed out of the 
Punjab on or after the date of the commencement of tins Act and relates to any property 
situated, or to any matter or thing done or to be done in the Punjab, and is received in the 

Punjab. 

(2) Between the word “provided” and the words “that no duty” the word "also” shall 
be inserted. 

Amendment of section 4- 6. In sub-section (1) of section i , j i 

(o) for a figure “I” after the words “in schedule” shall be substituted the figure and 

letter 

(b) between the word "rupee” and the word “ instead” shall be inserted the words 
"and eight annas.” 71 t‘ 6 

Amendment of ««dcscriotions” the word “in” shall be inserted the word 

(l) anj figu^re "Schedule I” shall be inserted the words, figure and 


^‘given’' and afte 
letter ‘^and Schedule I-A 




^ after the words "one rupee” the words "and eight annas,” shall be 

inser.eTand‘afti;°he wordr-has been paid” .he^following shall be added, namely:- 
"unless it falls within the provisions of section 0-A. 

8. After section 6 the following new section shall be 
inserted, namely : — 


New section. 

Payment of the Punjab 
Stamp duty on copies, coun- 
terparts or duplicates when 
the duty has not been paid 
on the principal or original 


"6-A. (1) Notwithstanding anything contained in sec- 

section 4 or 6 or in any other law, unless it is proved that the 
duty chargeable under the Indian Stamp (Punjab Amendment) 
Act, 1922, has been paid — 


instrument. 

(o) 0.1 the principal or original instrument as the case may be, or 

(b) in accordance with the provisions of this section, , „ „ • • . 

the duty chargeable on an instrument of sale, mortgage, or sct.lemcnt other than a pr.ne.pal 

instrument 


or ong 
Indian 
which th 


ved in evidence as properly stamped 


(2) Notwithstanding anything contained in feciio 

iNoi Hiiolicate or copy chargeable with du 

.'.counterpart, duplicate or copy 


ty nnder this section shall.) e recei- 
hargeable under (Ills section has been 


paid thereon, rourt before which any such instrument, counterpart, duplicate or 

Provided that a under this section to be paid thereon, 

and shall then receive * g clause (a) of section O between the words "charge- 

Amendment of section 9. able” and the word "and” shall be inserted the following pro- 
viso, namely . j . 

‘.P. r^vided that with respect to instruments which are chargeable \yith duty under 

Schedule I-*\. such reduction or remission may, by notification, be granted by the Governor 

in Counc . After section 19, the following new section shall be 

New section. inserted, namely 
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Payment of duty on cer- 
tain instruments liable to 
increased duty in the Pun- 
jab under clause i.bb') of 
section 3. 


“19-A. Where any instrument has become chargeable 
in any part of British India other than the Punjab with duty 
under this Act or under any other law for the time being in 
force in any pan of British India and thereafter becomes 
chargeable with a higher rate of duty in the Punjab under 
clause i.bb') of the first proviso to section 3 as amended by the 

... ^ Indian Stamp (Punjab Amendment) Act, 1922 — 

(t) notwithstanding anything contained in the said proviso, the amount of duty 
chargeable on such instrument shall be the amount chargeable on it under Schedule I-A 
less the amount of duty, if any. already paid on it in British India. 

(ii) in addition to the stamps, if any, already affixed thereto, such instrument shall be 
stamped with the stanips necessary for the payment of the amount of duly chargeable on 
it under clause (*) in the same manner and at the same time and by the same persons as 
though such instrument were an instrument received in British India for the first time at 
the time when it became chargeable with the higher duly.*' 

section 11. In sub-section (1) of section 23-A the letter "A" 

23-A, shall be added after the figure **I". 

. , i. . proviso to section 24 for the full stop shall be 

Amendment of section 24. substituted a comma followed by the words, figure and letter 

*^or Schedule I-A ,as the case may be.** 

13. In clause (a) of section 29 the letter ‘*A" shall be 
inserted between figure **V* and the word ‘'namely". 

14. In section 32 — 

(1) In clause (a) of the proviso after the words "any instrument" the words "other 
than an instrument chargeable with a duty under clause (66) of the first proviso to section 
3 as amended by the Indian Stamp (Punjab Amendment) Act, 1922/* shall be inserted; 

(2) the word "or" at the end of clause (6) of the proviso shall be omitted ; 

(3) after clause ic") of the proviso the word "or’*^ shall be added followed by a new 
clause (d) as follows: — 

“(d) any instrument chargeable with duty under clause (66) of the first ppoviso to 
section 3 as amended by the Indian Stamp (Punjab Amendment) Act, 1922, and brought to 
him after the expiration of three months from the date on which it is first received in the 
Punjab." 

Amendment of section 77. i^iertedS/^f- ' 

“Except for the provisions as to copies contained in section 6- A**. 

■Nr#.w After Schedule I the new Schedule I-A hereinafter 

iNew i^cneauie. annexed shall be deemed to have been added. 

17. Wherever the words “as in Schedule I" appear in Schedule I-A opposite the name 

of any instrument, tlie duty payable on such instrument^ shall 
be as specified in Schedule I, and wherever the entries in the 
second column of Schedule I-A differ from the corresponding 
entries in Schedule I, the duty payable shall be the amount 
specified, as payable in Schedule I-A instead of the amount so 


Amendment of section 29. 
Amendment of section 32. 


Substitution of entries in 
Schedule I-A for entries in 
Schedule 1. 


specified in Schedule 1. 


SCHEDULE I A.» 


schedule I. 

Stamp-dutv on Instruments. 

(^See Section S). 

M.B . — Tlie stamp duty in Central Provinces and Berar follows mostly the Bihar 
amendments and that in Sind follows the Bombay amendments. The deviations from 
above are indicated in the Schedule. 


Description of Instrument. 


Proper stamp-duty. 


1. Acknowledgment of a debt exceeding twenty rupees in 
amount or value, written or signed by, or on behalf of, a debtor 
in order to supply evidence of such debt in •any book (other 
than a banker's pass book) or on a separate piece of paper 
when such book or paper is left in the creditor's possession : 
provided that such acknowledgment does not contain any pro- 
mise to pay the debt, or any stipulation to pay interest or to 
deliver any goods or other property. 


One anna (No change by 
Local Acts except inBihar). 
Bihar — Two annas. 


LEG REF. 

^ All amendments have been incorporated 


in Sch. I, infra. 
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Description of Instrument. 


Proper Stamp-duty. 


2. Administration-bond, including a bond given under sec- 
tion 256 of the Indian Succession Act, 1865, section 6 of the 
Government Savings Banks Act, 1873, section 78 of the Probate 
and Administration Act, 1881, or section 9 or section 10 of the 
Succession Certificate Act, 1889 (under section 6 of tlie Govern- 
ment Savings Banks Act, 1873, or section 291 or section 375 or 
section 376 of the Indian Succession Act, 1925 — P'lrfe Bengal 
Act XII of‘1935) — (under sections 291, 375 and section 376 of the 
Indian Succession Act, 1925 or section 6 of the Government 
Savings Banks Act, 1873 — Bihar) — 

(o) where the amount does not exceed Rs. 1,000 


(b) in any other case 


ih ?ir 

(o) where the amount docs not exceed Rs. 1,000 for every 
Rs. 100 or part thereof. 

<^) in any other case 


3. 
a w 


, Adoption-deed, that is to say, any instrument (other then 
ill), recording an adoption or conferring or purporting to 


SL wiiu, recoruini5 

confer an authority to adopt. 


Advocate. S'etf Entry as an Advocate (No. 30) . .. 

4. Affidavit, including an affirmation or declaration m the 
case of persons by law allowed to affirm or declare instead of 

swearing. ^ 

Exeinptions* 

Affidavit or declaration in writing when made 

>f(n) as a condition of enrolment Indian 

Army Act. 1911 Cor the Indian Air Force Act. 1932] ;] , 

(*) for the immediate purpose of being filed or used in any 
Court or before the officer of any Court ; or 

(r) for the sole purpose of enabling any person to receive 

any pension or charilable allowance. 

5 Agreement or memorandum of an agreement 
(a)^*lif relating to the sate of a bill of exchange] : 


(b) if relating to the s*le of a Government security or 
share in an incorporated Company or other body Corporate . 


India, Bombay,^ Bengal. 
Madras and Punjab — The 
same duty as a bond (No, 
15) for such amount. 

India — Five rupees. 

Bombay, Bengal. Madras, 
Uuited Provinces and 
Punjab — Rupees ten. 

One Rupee. 

The duly payable under 
clause (a) for the first Ks. 
1,000 and in addition, the 
same duty as on a bond 
(No. IS) for the portion in 
excess of Rs. 1,000. 

India — Ten Rupees. 

Bengal, Bihar, Bombay 
and Punja b — Rupees 
Twenty. 

Madras — Rupees Fifteen. 

India — One Rupee. 

Bengal Bihar, Bombay, 
Madras and Punjab — Two 
Rupees. 


India — Two annas. 

Punjab — Annas Four. 

Bengal — Four annas (Act 
Xll of 1935) 

Bihar and Madras— Three 
annas. 

India — Subject to a 
maximum of ten iiipees, 
one anna for every Ks 
10,000 or part thereof of 
the value of the security or 
share. 

Bihar and Madras- 
Subject to a maximum of 
fifteen rupees, one and 


leg. ref. ^ 

* Cl fa) substituted by Act XVIII of 1928. 
■ Added by Act XIV of 1932 

• Substituted for * relating to the sale of 


Government security or share in an incor- 
porated company or other body corporate 
or a bill of exchange’* by Act VI of 1901, 
S. 3 (1). 
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Description of Instrument. 




Proper Stamp-duty. 


Agreement or memorandum of an agreement— (Cowtd.) 


In Bengal read cl. (2>) as follows: — 

(O if relating to the sale of a Government security 


(«) if relating to the sale of a share in an incorporated 
Company or other body corporate ; 


(c) if not otherwise provided for 


In Bombay read as follows : — 

(u) if relating to the sale of a bill of exchange 
(aa) if relating to the sale of a Government security 


(6) if relating to the sale of 
Company or other body corporate. 


a share in an incorporated 


(c) if not otherwise provided for 

Exemptions. 

Agreement or memorandum of an agreement — 

(а) for or relating to the sale of goods or merchandise 
exclusively, not being a notb or memorandum chargeable under 
No -13; 

(б) made in the form of tenders to the Government of 
India for or relating to any loan : 

(c) made under the European Vagrancy Act, Io/4, section 

1 ^ m. 

5-A. Agreement to lease. S'ee Lease (No. 35). 

3 [6. Agreement relating to deposit of title-deeds, pawn 
or pledge, that is to say, any instrument evidencing an agree- 
ment relating to — 

(1) the deposit of title-deeds or instruments consti^ting or 
being evidence of the title to any property whatever (other than 
a marketable £ccurit>), or 

<"2) the pawn or pledge of movable property, . , - 

where such deposit, pawn or pledge has been ™sde 
security for the repayment of money advanced or to be advanced 

hv wav of loan or an existing or future debt- , , 

(a) if such loan or debt is repayable on demand or more 
than three months from the date of the instrument evidencing 
the agreement ; 

(&) if such loan or debt is repayable not ipore than three 
months from the date of such instrument. 

Exempnon, j i 

Instrument or pawn or pledge of goods it unattestea.j 


half anna for every 
Rs. 10.000 or part thereof 
!of the value of the security 
or share. 

Punjab — Subject to a 
maximum of Rs. 15, two 
.annas for every Rs 10,000 
or part thereof of the value 
of the security or share. 

Subject to a maximum of 
twenty rupees, two annas 
for every Rs. 1.0000 or part 
thereof, of the value of 
rhe security. 

Two annas for every Rs. 
15,000 or part thereof, of 
ihe value of the share. 

India— Eight annas. ^ 

Bengal and Punjab — 
Rupee one. , 

Bihar and Madras— Twelve 
annas. 

Four annas. 

Subject to a maximum 
of twenty 

annas for every Ks. lu.ubu 
or part thereof^ of the 
value of the security. 

Two annas for every 
Rs. 5,000 or part thereof of 
the value of the share. 

One rupee. 


India — The same duly as 
a Bill of Exchange [No. 13 
(f»)]for the amount secured 

Half the duty payable on 
a Bill of Excaonge [No. 13 
(f>)] for the amount 
secured. 


I EG REF by S- 8 (1) of the Indian Stamp (Amend- 

^Art. 6 substituted for the original article ment) Act (XV of 1904). 


C] 
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Description of instrument. 


Proper stamp-duty. 


*6. Agreement relating to Deposit of Title-Deeds, Pawn 
or Pledge, that is to say, any instrument evidencing an agree- 
ment relating to — 

(1) the deposit of title deeds, instruments constituting or 
being evidence of the title to any property whatever(other than 

a marketable security), or i. u 

(2) the pawn or pledge of movable property, where such 
deposit, pawn or pledge has been made by way of security for 
the repayment of money advanced or to be advanced by way oi 

loan or an existing or future debt — _ ^ 

(a) if such loan or debt is repayable on demand or more 
than three mont-lis from the date of the instrument evidencing 
the agreement — 


*(f) when the amount of the loan or debt does not 
(ii) when it exceeds Rs. 200 but does not exceed 

Do. 400 Do. 

Do. 600 Do. 

Do 

Do. 1,000 Do. 

Do. 1.200 Do. 

Do. 1.600 Do. 

Do. 2,500 D°* 

Do. 5,000 Do. 

Do. 7,500 Do. 

Do. 10.000 Do. 

Do. 15.000 Do. 

Do. 20,000 Do. 

Do. 25,000 Do. 

and for every additional Rs. 10,000 or part thereof 
of Rs, 30,000. * 

ib) it such loan or debt is rep.-»yable not more 
months from the date of such instrument. 


exceed 


Rs. 
200 
400 
600 
8 > 0 
1,000 
1,200 
1.60(1 

2.500 
5,000 

7.500 

10.000 

15.000 

20.000 

25.000 

30.000 
in excess 

than three 


Exetfiptions. 

Sime as India, 

7. Appointment In execution of a power, whether of trus- 
tees or of property, movable or immovable, where made by anj 
writing not being a will. 

po«=.. where .nacic b> an, 

writing not being a will — 

(o) of trustees .. .. 

(6) o f any properly movable or immovable .. 

g Appraisement or valuation made otherwise than under 
an order of the Court in the course of a suit— 

(d) where the amount does not exceed Rs. 1,000 



_ _ _ 6 12 0 
Half the duty payable on 
a loan or debt un dcr clause 
(a) (») or clause (o) (tO 
for the amount secured.* 


India — Fifteen rupees, 
neneal, Bihar, Madras 
and Punjab— Twenty-five 
Rupees. 


Fifteen rupees. 

Thirty rupees. 

India, Bihar, and Bombay 
— The same duty as a Bond 
(No. 15) for such amount. 

Bengal, ^ladras and Pun- 
jab — The same duty as a 
B‘>tlomry Bond (No. 16) 
for such amount. 


Ill 


LliG. KEl . , . 

‘This new article has been substituted 
Bengal, Bihar, Madras and Punjab. 

■In Bihar there is a separate entry before 
this, via., (l> when the amount of the loan 


or debt tloes not exceed Ks 100 — 0-3-0, 0-2-0 
0-1-6 respectively. 

■In Punjab and Madras read Rs. 10-2 as. 
•The words **stamp duty of a quarter anna. 
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Description of Instrument. 


Proper Stamp-duty. 


Appraisement or valuation — iContd.') 
(&) in any other case 


Exemptions. 

(а) Appraisement or valuation made for the information of 
one party only, and not beirig in any manner obligatory between 
parties either by agreement'or operation of law. 

(б) Appraisement of crops for the purpose of ascertaining 
the amount to be given to a landlord as rent. 

9. Apprenticeship-deed, including every writing relating to 
the service of tuition or any apprentice clerk or servant placed 
with any master to learn any profession, trade or employment, 
not being Articles op clerkship (No. 11). 

Exeinption. 

Instruments of apprenticeship executed by aMagistrate under 
the Apprentices Act, 18S0, or by which a person is apprenticed 
by or at the charge of any public charity. 

10. Articles of Association of a Company 


India — Five rupees. 

Bihar -and ^ Madras — 
Seven rupees eight annas. 

Bengal, Bombay and 
Punjab — Rupees ten. • 


Exemption. 

Articles of any Association not formed for profit and regis- 
tered under S. 26 or the Indian Companies Act, 1882.^ 

See also Memorandum of Association of a Company (No. 39). 

In^ Bengal, the Article is amended as follows : — 

Articles of Association of a Company — 

(а) where the nominal- share capital does not exceed one 
lakh of rupees. 

(б) where the nominal share capital exceeds one lakh of 
rupees. 

The article is amended in Bombay as follows: — 

(u) where the company has no share capital or the nominal 
share capital docs not exceed Rs. 2,500. 

(6) Where the nominal share capital exceeds Rs. 2,500. but 
does not exceed Rs. 1,00,000. ^ ^ esn r.r\ 

(£■) Where the nominal share capital exceeds Rs. 1,00,000 . . 
The article is amended in the Punjab as follows 

(rt) Where the authorised share capital does not exceed 
Rs. 1.00,000. 

(6) In other cases. 

11. Articles of clerkship or contract whereby any person 
first becomes bound to serve as a clcik in order to his admission 
as an attorney in any High Court. 

Assignment. See Conveyance (No. 23), Transfer (No. 62) 
and Tu.vNSFEr of Lease (No. 63), as the case may be. 
Attorney. See Entry as an Attorney (No. 30) and Power of 
Attorney (No, 48), 

Authority to adopt. See Adoption deed (No. 3). 

12. Award, that if^-to say, any decision iri writing by an arbi- 
trator or um(>ire, not oeing an award directing a partition, on a' 


India — Five rupees. 

Bihar and Madras — 
Rupees seven and annas 
eight. 

Bengal and Bombay — 
Rupees Ten. 

India — T w e n t y-fiv c 
rupees. 

Bihar and Madras — Fifty 
rupees. 


Fifty rupees. 

One hundred rupees. 

Twenty-five rupees. 

Fifty rupees. 

One hundred rupees. 

Twenty-five rupees. 

Fifty rupees. 

India and Bihar — Two 
hundred and fifty rupees. 

Madras — Two hundred 
and seventy-five rupees. 


in 


the 


reference made otherwise than by an order of the Court 

course of a suit — . 

(n) where the amount or value of the property to which the 
award relates as set forth in such award does not exceed 
Rs. 1,000; 


India, Bihar, Bengal and 
Punjab — The same duty as 
a Bond (No. IS) for such 
amount. 

Madras — The same duty 
as a Bottomry Bond (No. 
16) for such amount. 


LEG. REF. 

sliall be reckoned as half anna 
quarter anna as one anna*' are 


and three 
added by 


Madras Act VI of 1923. 

^See now Act VII of 1913 


C] 
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Description of Instrument. 


Proper Stamp-duty. 


Award — 

(5) in any other case 

Exeynptxon. 

Award under the Bombay District Municipal Act, 1873, sec- 
tion 81, or the Bmnbay Hereditary OtBccs Act, 1874, section 18. 
In Bengcil, Bihar and Punjab, clause (6) is amended as 

follows exceeds Rs. 1,000 but does not exceed Rs. 5,000 .. 


and for e. ery additional Rs. 1,000 or part thereof in excess of 
Rs. 5 000. 

In Madras, cl. (6) is amended as tollows.— 

(6) if it exceeds Rs. 1,000 but does not exceed Hs. 5,000 .. 

and for every additional Rs.I.OOOor part thereof in excess 

^^In^Bom^ay the duty payable is the same as on a bond 
subject to a maxiinuni of Rs. 20. ^ 

Award under the Bombay^Di^Hc't 
tion 160 or Bombay Hereditary Offices Act. ®'324 

the United Provinces Municipalities Act ‘ection 

(1) or the United Provinces District Boards Act, 192^, section 

^ 13 ^Bill of Exchange [as defined by section 2 (2) *] not 
being a B md. Bank-note or currency note— , 

(a) •[* 


*[(6) where payable otherwise than on demand, but not 

than one year aficr date or sight 

if the amount of the bill or note does not txcee l 


Ditto 

400 

Ditto 

600 

Ditto 

SOO 

Ditto 

1,000 

Ditto 

1,200 

Ditto 

1,600 

Ditto 

2.500 

Ditto 

5,000 

Ditto 

7,500 

Ditto 

lO.f 00 

Ditto 

1 5,000 

Ditto 

20.000 

Ditto 

25,000 


ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 

ditto 


in 


more 

200 

4f>0 

600 

800 

l.t'OO 

1.200 

1.600 

2.500 
S.OhO 

7.500 
10,000 
15 000 
20.000 

25.000 

30.000 

excess of 


Five rupees 


Seven rupees eight annas 
(Ten rupees in Bengal 
according to Act XII of 

^ ^ 

Eight annas subject to a 
maximum of fifty rupees. 

Ten rupees. 

Eight annas subject to a 
maximum of fifty rupees. 



(rV whL“r°c payable at more than one year after date or sifilit. 
14 . Bill of Lading (including a through bill of lading) 


Ks. 

A. 1 

p. 

Us. 

0 

3 

0 

0 

0 

6 

0 

0 

0 

9 

0 

0 

0 

12 

( 

0 

0 

15 

0 

0 

1 

2 

0 

0 

1 

8 

0 

0 

2 

4 

0 

1 

4 

8 

(1 

2 

6 

12 

0 

3 

9 

0 

0 

4 

13 

8 

o' 

6 

18 

0 

0 

g 

22 

8 

0 

11 

27 

0 

(1 

13 

9 

0 

(1 

4 

T 

'he 

Si 

line 


2 

3 

5 

6 


0 

0 

0 

0 


8 0 
9 0 
12 0 
2 0 
4 0 
6 0 
8 0 
12 0 
0 0 
4 i> 
8 0 
8 0 


0 1 0 
0 2 0 
0 3 0 

0 4 0 

0 
0 

0 8 0 
0 12 0 
1 8 0 


.5 0 
6 0 


2 

3 

4 
6 
7 
9 
3 


4 0 
0 0 
8 0 
0 0 
8 0 
0 0 
0 0 ] 


(No 15) for the same 
amount. 

India — Four annas. 

Bengal and Madra,- — 
S>x aiiaas. 


LEG. REF. . , 

1 S*cc now the Bombay District Municipal 
Act' (Bom. Act III of 1901). A decree of 
Court in terms of an award is not an instru- 
ment chargeable with stamp duty. 11 l.-i-.l. 
147. 


• The words "and (3)’* have been omitted 

by Act V of 1927. . 

•Clause (a) which stood as follows:—- 
t(<j) where payable on demand. One anna] 

has been omitted by Act V of 1927. 

4 C II ^ 1 # 1 1 f tfs VkV I of 


C. C. M. — 674 
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Description of Instrument. 


. Bill of Lading — iContd.} 


Exemptions. 

(®) Biil of lading when the goods therein described arc re- 
ceived at a place within the limits of any port as defined undei 
the Indian Ports Act, 1889, and are to be delivered at another 
place within the limits of the same port. 

(b) Bill of lading when executed out of British India and 
relating to property to be delivered in British India. 

15. Bond [as defined by section 2 (5)] not being a Deben- 
ture (No. 27) and not being otherwise provided for by this 
Act, or by the Court-Fees Act, 1870, — 

where the amount or value secured does not exceed Rs. 10 
where it exceeds Rs. 10 and does not exceed Rs. 50 


Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
and for every Rs. 


500 


50 

100 

200 

300 

400 

500 

600 

700 

800 

900 

or part 


ditto 100 

ditto 200 

ditto 300 

ditto 400 

ditto 500 

ditto 600 

ditto 700 

ditto 800 

ditto 900 

ditto l.OuO 

thereof in excess of Rs. 1,000 


See Administration Bond (No. 2), Bottomry Bond (No. 16), 
Customs Bond (No 26), Indemnity Bond (No. 34), Respon- 
dentia Bond (No. 56), Security Bond (No. 57). 

Exemptions. 

Bond, when executed by — 

(a) headmen nominated under rules framed in accordance 
with the Bengal Irrigation Act, 1876 section 99, for the due 
performance of their duties under that Act; 

(b) any person for the purpose of guaranteeing that Uic 

local income derived from private subscriptions to a charitable 
dispensary or hospital, or any other object of public utility, 
shall not be less than a specified sum per mensem. 


Proper Stamp-duty. 


Bombay and Punjab— 
Bight annas. 

If abillof lading 
IS drawn in parts, the pro* 
per stamp therefor must 
be borne by each one of 
the set. 


Two annas. 

Four annas. 

Kight annas. 

One rupee. 

One rupee eight annas. 
Two rupees. 

Two rupees eight annas. 
Three rupees. ^ 

Three rupees eight annas. 
Four rupees. 

Four rupees eight annas. 
Five rupees. 

Two rupees eight annas. 


Local A?ttefidfnents. 


Ben- 
gal 


-I 


Biha 



Pun-| Bom- 
jab. I bay. 


Mad 

ras. 


Where the amount or value secured does not 

exceed Rs. 10. 

Where it exceeds Rs. 10 and does not 

exceed Rs. 

Rs. 50 
Rs. 100 
Rs. 200 
Rs. 300 
Rs. 400 
Rs. .SOO 
Rs. 600 
Rs. 700 
Rs. 800 
Rs. 900 

and for every Rs. 500 or part thereof in 
excess of Rs. 1,000 


Pf 




» » 


Pf 


t * 


fP 


f 9 


P t 


» t 


Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 

Rs. 


50 

100 

200 

300 

400 

5f.O 

600 

700 

800 

900 

1,000 


[Ks. 

A. 

Rs. 

A 

fRs. 

A. 

0 

2 

0 

2 

0 

2 

0 

4 

0 

4 

0 

4 

0 

8 

0 

10 

0 

8 

1 

0 

1 

4 

1 

0 

1 

14 

2 

4 

1 

8 

3 

0 

3 

0 

2 

8 

3 

12 

3 

12 

3 

8 

4 

8 

4 

8 

4 

8 

5 

4 

5 

4 

5 

4 

6 

0 

6 

0 

6 

0 

6 

12 

6 

12 

6 

12 

7 

8 

7 

8 

7 

8 

3 

12 

3 

12 

3 

12 


Rs. A. 
0 2 

0 4 
0 8 

1 0 

1 14 

2 8 


3 

4 

5 

6 


2 

I 

4 

0 


6 12 
7 8 

3 12 


/Rs. A. 
0 2 

0 4 
0 8 


1 

2 

3 


0 

4 

0 


3 12 

4 8 

5 4 

6 0 
6 12 
7 8 

3 12 


16. Bottomry Bond, that is to say. any insirumcnx wucicuy 
the master of a sea-going ship borrows money on the security 
of the ship to enable him to preserve the ship or prosecute her 
voyage. 


(No. 15 for the 
amount. 


Ks. A» 
0 2 

0 4 
0 8 

1 4 

1 14 

2 8 

3 2 

4 8 

5 4 

6 0 
6 12 
7 8 

3 1 2 

Bond 

same 


C] 


The Stamp Act (II of 1899). 
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Description of Instrument. 


Proper Stamp-duty. 


Bottomry Bond — (Contd.) 

The following amendments are made in Bengal, Madras and 
the Punjab: — 

Where the amount or value secured does not exceed Rs. 10 
Where it exceeds Rs. 10 and does not exceed Rs. 50 
Where it exceeds Rs. SO and does not exceed Rs. 100 
Where it exceeds Rs. 100 and does not exceed Rs. 200 
V/herc it exceeds Rs 200 and does not exceed Rs. 300 
Where it exceeds Rs. 300 and docs not exceed Rs 400 
"Where it exceeds Rs. 400 and does not exceed Rs. 500 
Where it exceeds Rs. 500 and does not exceed Rs.OCW 
Where it exceeds Rs. 600 and does not exceed Rs. /UO 
Where it exceeds Rs. 700 and does not exceed Rs. hOO 
"VVhere i t exceeds Rs. 800 and does not exceed Rs. 900 
Where it exceeds Rs. 900 and does not exceed Rs- 1,000 
and for every Rs. 500 or part thereof in excess of Rs. l.UUO 
17. Cancellation— Instrument of (including any instrument 
by which any instrument previously executed is cancelled), ii 

attested and not otherwise provided for. 

See also Release (No. 55), Revocation of Settlement (No. 
58-B), Surrender of Lease (No. 61), Revocation of Trust 

18 Certificate of sale (in respect of each property put up 
a separate Jot and sold) granted to the purchaser of any 
sperty sold by public auction by a Civil or Revenue Lour , 


Three annas. 

Six annas. 

Twelve annas. 

One rupee eight annas. 

Two rupees four annas. 
Three rupees. 

Three rupees twelve annas. 
Four rupees eight annas. 
Five rupees four annas. 

Six rupees. 

.Six rupees twelve annas. 
jSeven rupees eight annas. 
Three rupees twelve annas. 
India — Five rupees. 

Bengal, Madras and Punjab 
— Seven rupcs eight 
annas. 

Bihar — Ten rupees. 


as 


pro 


or Collector or other Revenue Officer ir>. in 

(n) where the purchase-money does not exceeu ks. iu 


• • 


(6) where the purchase-money exceeds Rs. 10 but does not 
exceed Rs. 25 ; 


(«r) in any other case 


19. Certificate or other document evidencing the right or 
title of the holder thereof, or any other person, either to any 
shares, scrip or stock in or of any incorporated company or 
other body corporate, or to become proprietor of shares, scrip 
or stock in or of any such company or body. 

See also Letter of Allotment of Shares (No. 36). 

20. Charter-party, that is to say, any insirumeiit (cxcepf »•» 
agreement for the hire of a lug steamer) whereby a v^sel or 
some specified principal part ihcicof is let for the s^cified pur- 
poses of the charterer, whether it includes a penalty claiivc or 

not. 

22* Composition deed, tliat is to say, any inslrumeni exe- 
cuted by a debtor whereby he conveys his property for ihc 
benefit of his creditors, or whereby payment of a composition 
or dividend on their debts is secured to the creditors, or where- 
by provision is made for the continuance of the debtor s busi- 
ness, under the supervision of inspectors or under Idlers ot 
licence for the benefit of his creditors. ... 

23 . Convey^n [ ds defined by <^ection 2 (10) J not bemp 
Transfer charged or exempted under No. 62, — 


India — Two annas. 

Bihar, Madras and Pun- 
jab — Three annas. 

Bengal and Bombay — 
Four annas. 

India -Four annas. 

Bihar, Madras and Pun- 
jab — Six annas, 

Bengal and Bombay- 
Eight annas. 

The same duty as a Con- 
veyance (No. 2 0 
onsideration equal to tne 
imoutii of the purchase- 
.noneyonly. 

*[Tvvo annas]. 


India — One rupee. 
Bengal. Bihar. Bombay 
Madras and Punjab — Two 
rupees. 


India — Ten rupees. 
Punjab— Twelve rupees 
eight anna<, 

Bengal and 
Twenty rupees. 

Bihar and 
Fif tt cn rupees. 


Bombay — 
Ma i ras — 


LEG. REF. 

> The words “two annas” were substituted 
for ‘‘one anna” by Act XLIII of 1923, 


• Omitted by Act of 1927. The omitted 
Article 21 stood as follows: — Cheque (as 
defined by section 2 (7) one anna]. 
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Description of Instrument. 


( Proper Stamp-duty 


Conveyance — (Contd ) 

where the amount or value of the consideration 
veyance as set forth therein does not exceed Rs. 
where it exceeds Rs. SO but does not exceed Rs. 
Ditto iOO ditto 

Ditto 200 ditto 

Ditto 300 ditto 

Ditto 400 ditto 

Ditto SOO ditto 

Ditto 600 ditto 

Ditto 700 ditto 

Ditto 800 ditto 

Ditto 900 ditto 


for such con- 
50; 

1*0 
200 
300 
400 
500 
600 
7<0 
800 
900 
1,000 


and for every Rs. SOO or part thereof in excess of Rs. 1,000 


« 

Where the amount or value of the consideration for such con- 
veyance as set forth therein does not exceed 
where it exceeds Rs. 50 but does not exceed 


Ditto 

100 

ditto 

Ditto 

200 

ditto 

Ditto 

300 

ditto 

Ditto 

4C0 

ditto 

Ditto 

SOO 

ditto 

Ditto 

600 

ditto 

Ditto 

700 

ditto 

Ditto 

800 

ditto 

Ditto 

900 

ditto 


Rs. 

50 

99 

100 

99 

2 0 

99 

30*> 

99 

400 

99 

500 

» 1 

600 

99 

700 

9 9 

800 

99 

900 

..1,000 


and for every Rs. 500 or part thereof in excess of Rs. 1,000 .« 

Exemptions. 

Assignment of copyright by entry made under the Indian 
Copyright Act, 1847.*^ section 5. 

For Punjab only — (Act I of 1924). ^ j 

Provided that a conveyance of immovable property situated 
within a Municipality, Cantonment or Notified Area will be 
chargeable with a stamp-duty at double the rate liereinbefore 

Explanation.— For the purpose of this proviso -‘Notified Area 
means an urea in regard to which a notification has been i^ued 
or may hereafter be issued under S. 241 of the Punjab Muni- 
cipal Act, 1911 ; and 5n which the total population is according 
to the latest census is more than five thousand in number. 


In CERTAIN Cities IN Bombay Presidency (Acts II and VI 

°^W^ere the amount or value of the consideration for such 
conveyance as set forth therein exceeds Rs. 200 but does not 

Where it exccsds Rs. 300 but does not exceed 
Ditto 400 ditto 

Ditto 500 ditto 

Ditto 610 ditto 

Ditto 700 ditto 

Ditto 800 ditto 

Ditto 900 ditto 

and for every Rs. 500 or part thereof in excess of 


Rs. 300 
400 
SOO 
600 
700 
800 
QlH) 
1,000 
1,000 


99 

99 


99 


99 


>9 


EightaTifiais: 

One rupee. 
Two rupees. 
Three rupees 
Four rupees. 
Five rupees. 
Six rupees. 
Seven rupees 
F- ight rupees. 
Nine rupees. 
Ten rupees. 
Five rupees. 


Bengal, 

Madras, 

Bombay, 

Bihar and 


Punjab. 


Rs, A. P. 

Rs. A. 

0 12 0 

0 8 

1 8 0 

1 0 


3 0 0 

4 8 0 
6 0 0 
7 8 0 
9 0 0 

10 8 0 
12 0 0 
13 8 0 

15 0 0 
7 8 O' 


0 

0 


2 
4 
6 
7 
9 

10 8 0 
12 0 0 
13 8 0 

15 0 O 

7 8 0 


8 0 
0 0 
8 0 
0 0 


Bombay. 


Ahmedabad, 
Poona and 
Karachi. 


Rs. A. P 


8 8 
12 0 
15 8 
19 0 
22 8 
26 0 
29 8 
33 0 
17 8 


0 

0 

0 

0 

0 

0 

f 

01 

0 


Rs. A. P. 


6 8 0 
9 0 0 
11 8 0 
14 0 0 
16 8 0 
19 0 0 
21 8 0 
24 0 0 

12 8 0 


LEG. REF. 

* See now Act III of 1914, 


The Stamp Act (II of 1899). 
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Description of Instrument. 


Proper Stamp-duty. 


Co’partnership.deed. See Partnership (No. 46 ). 

24. Copy of Extract certified to be a true copy or extract 
by or by order of any public otlicer and not chargeable unde 
the law for the time being in force relating to Court-fees — 

(«) if the original was not chargeable with duty or if the 
d^ty with which it was chargeable does not exceed one rupee. 


(«) in any other case 


Exemptions. 

(а) Copy of any paper which a public ofhcer is expressl> 
required by law to make or furnish for record in any public 
office or for any public purpose. 

*(6) Copy of, or extract from, any register relating to 
births, baptisms, namings, dedications, marriages, ^[divorces], 
deaths or burials. 

25. Counterpart or duplicate of any instrument chargeable 
with duty and in respect of which the proper duty has been 
paid — 

(o) if the duty with which the original instrument is char- 
geable does not exceed one rupee eight annas. 

(б) in any other case 


Exemption. 

Counterpart of any lease granted to a cultivator when such 
lease is exempted from duty. 

26. Customs Bond — 

(rt) Where the amount docs not exceed Rs. 1,000 


(6) in any other case 


»I27. Debenture (whether a mortgage debenture or not) 
being a marketable security transferable — 

(a) by endorsement or by a separate instrument of transfer. 


(6) by delivery 


Explanation . — The term "debenture’* includes any interest 
coupons attached thereto, but the amount of such coupons shall 
not be included in e^stima^ire the duty. 


Hidia — Eight annas. 

Bihar, Madras and 
t'lmjab—Twelvc annas. 

Bengal and Bombay*— 
One rupees 

India — One rupee. 

Bihar, Madras and 
t^unjab — One rupee eight 
annas. 

Bengal and Bombay— ~ 
Two rupees. 


The same duly as is pay- 
able on the original. 

India — One rupee. 
Bengal, Bihar, Madras 
and Bunjab — One rupee 
eight annas. 

Bombay — Two rupees. 


India, Bihar, and Bombay 
■—The same duty as a Bond 
(^o- 15), for such amount . 

Bengal, Madras and Pun- 
jab — The same duty as a 
Bottomry Bond (No. 16) 
lor the same amount. 

India — Five rupees. 

Bengal. Bihar, Bombay. 
Madras and Punjab— Ten 
rupees. 

India, Bihar and Bombay 
•—The same duty as a Bond 
(No. 15) for the same 
amount. 

Bengal, Madras and Pun- 
jab— The same duty as a 
Bottomry Bond (No. 16) 
for the same amount. 

TJie same duly as a Con- 
vt-yance (No. 23) for a con- 
sideration equ 1 to the face 
amount of the debenture. 


LEG. REF. 

“This clause was substituted for els. (6) 
and (r) by S. 7 (1) of the Indian Stamp 
(Amendment) Act (V of 1906). After the 


was 


word "marriages” the word ‘divorces” 
inserted by Act X of 1914. Sch. I. 

* Substituted by Act VI of 1910, S 3 (ii) 
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Description of Instrument. 


Proper Stamp-duty. 


Debenture — (.Cofitd.) 

Exe7nptioyi. 

A debenture issued by an incorporated company or other body 
corporate in terms of registered mortgage-deed, duly stamped 
in respect of the full amount of debentures to be issued there- 
under, whereby the company or body boT rowing make over, in 
whole or in part, their property to trustees for the benefit of 
the debenture-holders : provided that the debentures so issued 
are expressed to be issued in terms of the said mortgage-deed. 

See also Bond (No. 15) and sections 8 and 55 ] 

Declaration of any Trust See Trust (No. 64). 

28. Delivery order in respect of Goods, that is to say, any 
instrument entitling any person therein named, or his assigns or 
the holder thereof, to the delivery of any goods lying in any 
dock or port, or in any warehouse in which goods are stored or 
deposited on rent or hire, or upon any wharf, such instrument 
being signed by or on behalf of the owner of such goods upon 
the sale or transfer of the property therein, which such goods 
exceed in value twenty rupees. 

Deposit of Title deeds ^[^ee Agreement relating to Depo- 
sit OF Title-deeds, Pawn or Pledge- (No. 6)]. 

Dissolution of Partnership. See Partnership (No. 46). 

29. Divorce — Instrument of, that is to say, any instrument 
by which any person effects the dissolution of his marriage. 


Dower — Instrument of. Sec Settlement (No. 58). 

Duplicate. See Counterpart (No 25). 

30. Entry as an Advocate. Vakil or Attorney on the Roll 
of any High Court ®[undcr the Bar Councils Act, 1926, or] in 
exercise of powers conferred on such Court by Letters Patent 
or by the Legal Practitioners Act, 1884 — 

(o) in the case of an Advocate or Vakil 


One anna. 


India — One rupee. 
Madras — Two rupees 
Bengal, Bombay and 
Punjab — Five rupees. 

Bihar — Twenty rupees. 


(6) in the case of an Attorney 


• e 


Exemption. u- u 

Entry as an advocate, vakil or attorney on the ron of any High 
Court when he has previously been enrolled in a High Court. 

31. Exchange of Property— Instrument of 


India and Bombay — Five 
hundred rupees. 

Bengal Bihar, and Punjab 
— Seven hundred and fifty 
rupees. . ^ 

Madras C. P. and Berar — 
Six hundred and twenty- 

five rupees. 

— Two hundred and 

fifty rupees. ^ 

Bengal, Bihar Bombay 
and Punjab — Five hundred 

^rupees. „ 

Madras, C. P. and Berar 

Three hundred and 

twelve rupees and annas 
eight only. 


The same duly as a Con- 
veyance (No. 23) for a 
consideration equal to the 
value of the property ot 
greatest value as set forin 
in such instrument. 


Extract See Copy (No^24). c ♦tot Sc <;av anv 

32 Further Charge — Instrumenl of, that is to say, any 

instrument a fnrt' er charge on mortgaged properly-^ 

*The entry '‘Equitable 

fitted by S. 3 of, the Ind-an^Sla^P 


LEG. REF. 

iSubsliluted for the words and figure ‘ See 
Agreement by way of equitable morigage 
(No. 6)” by S. 8 (2) of the Indian Stamp 

(Amendment) Act (^Vpf 

user ted by Act XXXVIll of 1 926. 


(Amendment) Act (XV of 1904) : the entry 

^ " Eq u^ i? A BI^ lORTC A GE .—.9 ccA g rc e m e n t by 
way of Equitable Mortgage (No. o). 


C] 


The Stamp Act (II of 1899). 


1 
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Description of Instrument. 


Proper Stamp-duty. 


Further Charge — iContd.') 

(o) when the original mortgage is one of the description 
referred to in clause (a) of Article N o. 40 (that is, with posses- 
sion) ; 


(h) When such mortgage is one of the description referred 
to in clause(6) of Article No. 40(that is, without possession) — 
<i) if at the time of execution of the instrument of further 
charge possession of the property is given or agreed lo be 
given under such instrument: 


(ii) if possession is not so given 


33 . Gift— Instrument of, not being a Settlement (No. 58) 
OR Will or Transfer (No, 62). 


or 


Tri Rihar the clause reads as follows: — 

Qift — Instrument of, not being a Settlement No. 58) or Will 
*^(*o”\^hen the value of the gift docs not exceed Ks. 1,000.. 


(»0 When it exceeds Ks. I.OOO but does not exceed 
Rs. 10.000; 


(m) When it exceeds Ks. 10,000 


Hiring Agreement or agreement for service. See Acree- 
mbnt(No. 5). . 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount of the further 
charge secured by such in- 
strument. 


The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
fotal amount of the charge 
(including the original 
mortgage and any further 
charge already made) less 
the duty already paid on 
such original mortgage and 
further charge. 

India, Bengal, Bihar, 
Bombay and Punjab — 

The same duty as Bond 
(No. IS) for the amount of 
the further charge secured 
by such instrument. 

Madras — [The same duty 
as a Bottomry Bond (No. 
16) for the amount of the 
further charge tccurcd by 
such instrument.] 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
value of the property as set 
forth in such instrument. 

Bombay — The same duty 
as a Conveyance (No. 23) 
for a consideration equal 
to the value of the 
property which is the 
subject-matter of the gift- 
(See Bombay Act IV of 
1941,^ There is a proviso by 
which a provision for revo* 
cation is to be disregarded. 


I The same duty as a Con- 
veyance (No- 23) for a con- 
sideration equal to the 
value of the property as set 
forth in such instrument. 

Rs. 15 for the first thou- 
sand rupees and Ks. 10 for 
every Rs. 500 or part there- 
of by which the value of 
the gift exceeds Ks 1,000. 

The fee under clause (it) 
and in addition Rs. 15 for 
every Rs. .500 or part there- 
of by which the value of 
the gift exceeds Rs. 10,000, 
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Description of Instrument. 


Proper Stamp-duty. 


• 0 


34. Indemnity-Bond 

Inspectorship Deed. Composition-deed (No. 2Z). 

Insurance See Policy of Insurance (No.47). 

35. Lease, including an under-lease or sub-lease and any 

atireement to let or sub let — . . • • 

(a) where by such lease, the rent is fixed and no premium is 

paid or delivered — - , *i 

(i) where the lease purports to be for a term of less than 

one year ; 


(ii) where the lease purports to be for a term of not less 
than one year but not more than three years ; 

(iii) where the lease purports to be for a term in excess of 
three years ; 


(iv) where the lease does not purport to be for any definite 
term ; 


(v) where the lease purports to be in perpetuity 


(by where the lease is granted for a fine or premium or for 
money advanced and where no rent is reseived . 

(c) where the lease is granted for a fine or premium or for 
ey advanced in addition to rent reserved , 


money 


(a) l.ease for^the 

purposes of cultivation (uicTurhng a iea_c 


The same duty as a Secu- 
rity Bond (No. 57) for the 
same amount. 


India and Bombay — The 
same duty as a Bond (No. 
15) for the whole amount 
payable or deliverable 
under such lease. 

The same duty as a Bond 
(No. 15) for the amount or 
value of the average annual 
rent reserved. 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount or value of the 
average annual rent reser- 
ved . 

The same duty as a 
Conveyance (No. 23) ® 

consideration equal to the 
amount or value of the 
average annual rent which 
would be paid or delivered 
for the first ten years if the 
lease continued so long. 

The same duty as a Con- 
veyance (No. 23) .for a con- 
sideration equal to one- 
fifth of the whole amount 
of rents which would be 
paid or delivered in respect 
of the first fifty years of 
the lease. 

The same duty as a Con- 
veyance (No. 23) for a con- 
sideration equal to the 
amount or value of such 
fine or premium or advance 
as set forth in the leas^ 

The same duty as a Con- 
veyance (No. 23) for a 

consideration equal to the 
amount or value of such 
fine or advance as set fortli 
in the lease in addition to 
the duty which would have 
been payable on such lease 
if no fine or premium or 
advance had been paid or 
delivered : 

Provided that in any case 
when an agreement to 
is stamped with the ad 
valorem stamp required for 
a lease, and a lease in pur- 
suance of such agreement 
is subsequently executed, 
the duty on such lease shall 
not exceed eight annas- 


C] 
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Description of Instrument. 


Lease — (^Contd ) * c 

duction of food or drink), without the payment or delivery of 
any fine or premium, when a definite term is expressed and such 
term does not exceed one year, or when the average annual rent 

reserved does not exceed one hundred rupees. 

f Leases of fisheries granted under the Burnm hishenes 
Act, 1875,^ or the Upper Burma Land and Kevenne Regulation, 

1889 1 ^ 

35. Lease including an under-lease or sub-lease and any 

wU^e'^y sLh Ullrthe rent is 6xed and no premium is 

•’"'“(O wShelease purports to be for a term of less than 
one year ; 


(If) where the lease purports to be for a term of not less 

than one year, but not more than five years , 


(tii) where the lease purports to be 
five years and not exceeding ten years ; 


for a term exceeding 


iiv') 

ten years 


where the lease purports to be for a term exceeding 
but not exceeding tw'enty years ; 


(„) where the lease purports to be for a term exceeding 

twenty years, but not exceeding thirty years , 


(vi'i where the lease purports 

thirty years, but not exceeding one 


to be for a term exceeding 
hundred years ; 


I Proper Stamp-duty. 


Bengal, Madras and Pun- 
jab — The same duty as a 
Bottomry Bond (No. 16) 
for the whole amount pay- 
able or deliverable under 
sUch lease. 

Bihar — The same duty as 
a Bond (No. IS) for the 
amount payable or deliver- 
able under such lease. 

I Bengal, Madras and Pun- 
jab — The same duty as a 
Bottomry Bond (No. 16) 
for the amount or value of 
the average annual rent 
reserved. 

Bihar — The same duty as 
a Bond (No. 15) for the 
amount or value of the 
average annual rent reser- 
ved. 

Bengal, Bihar, Madras 
and Punjab — The same 
duty as a conveyance (No. 
23) for a consideration 
equal to the amount or 
value of the average annual 
rent reserved. 

Bengal. Bihar, IMadras 
jnd Punjab— 

The same duty as a Con- 
veyance (No. 23) for a con- 
'<ideration equal to twice 
f three times in Bihar] the 
amount or value of tlie 
average annual rent reserv- 
ed. 

Bengal. Bihar. Madras 
and Punjab^ 

The same duly as a Con- 
veyance (No 23) fora con- 
sideration equal to three 
[five in Bihar] times the 
amount or value of the 
average annual rent reserv- 
ed. 

Bengal, Bihar. Madias 
and Punjab — 

The same duty as a Con- 
veyance (No 23) for a con- 
sideration equal to four 
[eight i« Bihar] times the 
amount or value of the 
average annual rent reser- 
ved. 


LEG REF. 
1 Ste now Act III of 1906. 
C,C.M.— 675 


® Omitted in Madras by A.O., 1937, 
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Description of Instrument 


Proper Stamp-duty 


Lease — i.Contd.') 

ivii) where the lease purports to be for a term exceeding 
one hundred years or in perpetuity ; 


% 

iviii) where the lease does not purport to be for any 
definite term ; 


(b) where the lease is granted for a fine or premium, or for 
money advanced and where no rent is reserved ; 

(c) where the lease is granted for fine or premium, or for 
money advanced in addition to rent reserved. 


Exemptions’ 

Lease, executed in the case of a cultivator and for the 

nurooses of cultivation (including a lease of trees for the 

o%5uctionof food or drink), without the payment or delivery 
Sf any fine or premium when a definite term is expressed and 
?iich term does not exceed one year, or when the average 
Annual rent reserved does not exceed one hundred rupees. 

In this exemption a lease for the purposes of cultivation 
shall include a lease of lands for cultivation together ^vith a 

^°“’?l^''L.ea°sefo”f'fisheries granted nnder the Burma Fisheries 
Act ^ 1905 ^ or the Upper Burma Land and Revenue Regulation 
1882. • 


•Hi 


♦ ^ 

Bengal and Punjab-^Thc 
same duty as a Conveyance 
(No. 23) for a consideration 
equal in the case of a lease 
granted solely for agricul- 
tural purposes to one-tenth 
and in any other case to 
one-sixth of the whole 
amount of rents which 
would be paid or delivered 
in respect of the first fifty 
years of the lease. 

Bihar and Madras — The 
same duty as a Conveyance 
(No. 23) for a consideration 
equal to one-sixth (one 
fourth in Bihar\ of the 
whole amount of the rents 
which would be paid or 
delivered in respect of the 
first fifty years of the lease. 

Bengal, Bihar, Madras, & 
Punjab — The same duty as 
a Conveyance (No. 23) for 
a consideration equal to 
three times the amount or 
value of the average annual 
rent which would be paid 
or delivered for the first 
ten years if the lease con- 
tinued so long. 

The same duty as a Con- 
veyance (No. 23) for a con- 
sideration equal to the 
amount or value of such 
fine or premium or advance 
as set forth in the lease. 

The same duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount or value of such 
fine or premium or advance 
as set forth in the lease in 
addition to the duty which 
would have been payable 
on such lease if no fine or 
premiuin or advance had 
been paid or delivered. 

Provided that, in any 
case when an agreement to 
lease is stamped with ad 
stamp required for 

a lease, and a lease in pur- 
suance of such agreement 
• s subsequently executed, 
the duty on such lease shall 
not exceed twelve annas 
[one rupee in Bihar}’ 


LEG. REF. 

* Burma Act III of 1905. 


•Act III of 18«9. 


The Stamp Act (II of 1899). 
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Description of instrument. 


Lease. — (Contd.') 

Exemption. 

When a lease undertakes to pay any recurring charge, such 
as Government revenue, the landlord’s share of the cesses, or 
the owner's share of municipal rates or taxes which is by law 
recoverable from the lessor, the amount so agreed to be paid 
by the lessee shall be deemed to be part of the rent. 

36- Letter of Allotment of Shares in any company or pro- 
posed company, or in respect of any loan to be raised by any 
company or proposed company. 

See also Certh-icate on other Document (No. 19). 

37. Letter of Credit, that is to say, any instrument by which 
one person authorizes another to give credit to the person in 
whose favour it is drawn. 

Letter of Guarantee. See Agreement (No. 5.) 

38. Letter of Licence, that is to say* any agreement between 
a debtor and his creditors, that the letter shall, for a specified 
time, suspend their claims^ and allow the debtor to carry on 
business at his own discretion 

39. Memorandum of Association of a Company — 

(a) if accompanied by articles of association under section 
37 of the Indian Companies Act, 1882; 


(fc) if not so accompanied. 


Exemption. 


Memorandum of any association not formed for 
reeisiered urder section 26 of the Indian Companies Act, l8f<2. 
40 Mortgage deed, not being »[an Agreement relating to 

r>EPOSlT OF TITLE-DeEES, PaW N OR PLEDGE ( NO- 6) ] , BOTTOMRY 

§ 0 N» (No. 16). Mortgage of a Crop (No. 41), Respondentia 

Bond (No. 56). or Security- Bond (No. b /}. 

(fl) when possession of the property or any part of the 
property comprised in such deed is given by the mortgagor or 
agreed to be given ; 


C. P. and Berar. 
\A/hcn the amount 
Rs. 50. 

Where it exceeds 
Where it exceeds 
Where it exceeds 
Where it exceeds 
VVhere it exceeds 
Where it e.xcceds 


secured by such deed does not exceed 

Rs. ^0 hut does not exceed Rs. 100 
Rs. 100 hot does not exceed Rs 200 
Rs 200 but docs not exceed Rs, 300 
Rs. 300 but does not exceed Rs. 400 
Rs. 4 o but does not exceed Rs. 500 
Rs. 500 


(6) when • •] possession is not given or agreed to be 

given as aforesaid; 


Proper stamp-duty. 


‘fTwo annas.] 


‘(Two annas.] 


India— Ten lupccs. 

Punjab — Twelve rupees 
and annas eight only. 

Bengal, Bihar and Madras 

—Fifteen rupees. 

India — Fifteen rupees. 

Bengal. Bthar, Bombay, 
Madras and Punjab-Thirty 
rupees. 

India— Forty rupees. 

Bombay, Bihar, Aladras 
a d Punjab— Eighty’ rupees. 


India, Bombay, Bengal . 
Bihar an<l Piir>jab — The 
-ame duly as a Cimveyance 
(No. 23) for a considera- 
tion equal to the amount 
secured by such deed. 

Eight annas. 

One rupee. 

Two riifiees. 

Three rupees. 

Four rupees. 

Five rupees. 

The same <liity as a Con- 
veyance (No. 23) for a con- 
sideration equal to the 
amount secure<I by such 
deed. 

India. Bihar, Poniba.v, 
Bengal and I^unjab. — The 
-ame duly as a Bond (No. 
ISJ for the amount secured 
by such died. 

^ladias. — The same duly 
as a Bottomry Bond No. 16 



LEG. REP. 

‘The word- “two annas'' were ««i!)stituicd 
for ‘‘one anna’* by Act XLIII of , 

* These words were substituted for Hie 
words“AN Acreemf.nt to Mortgage (Xo. 6) 


by S. 8 (4) (o') of ihe Indian Stamp (Amend- 
ment Act, 19 (j 4 (XV of 1904). 

• Tlie words “at Ihe time of execution” in 
cl. (b) of Art- 40 were repealed bv S. (4) (b) 
of Act XV of 1904. ^ 
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Description of instrument. 


Proper stamp>duty. 


Memorandum of Association (Cow/d.) 


C. P. atid 
Wliere 
When i 
Where 
Where 
Where 
Where 
Where 
Where 


Bera r. 

the amount secured does not exceed Rs 10 
t exceeds Rs. 10 but does not exceed Rs. 50 
It exceeds Rs. 50 but does not exceed Rs. 100 
it exceeds Rs. 100 but does not exceed Rs. 200 
it exceeds Rs. 200 but does not exceed Rs. 300 
it exceeds Rs. 300 but does not exceed Rs. 400 
it exceeds Rs. 400 but does not exceed Rs. 500 
it exceeds Rs. 500 


Explanation . — A mortgagor who gives to the mortgagee a 
power-of-attorney to collect rents or a lease of the property, 
mortgaged or part thereof, is deemed to give possession within 

the meaning of this article. ..... , w 

ic) when a collateral or auxiliary or additional or substi- 
tuted security, or by way of further assurance for the above 
mentioned purpose where the principal or primary security is 

duly stamped — .. t 7 » « f>ne\ 

for every sum secured not exceeding Rs. 1,UUU; 


and for every Rs. 1.000 or part thereof secured in excess of 
Rs. 1,000. 


Exemptions. 

(1) Instrument executed by persons taking advances “”der 
the Land Improvement Loans Act. 1883, or 

Loans Act, 1834, or by their sureties as security for the re-pay- 

oT'hypothecation accompanying a bill of 

exchange. ^ ^ * * ♦] 

A/^^Mbrteage of a crop, including any instrument evidenc- 
41. Mortgage or re-payment of a loan made upon 

kn®y mo^rlSeTo^f'a croprwVe.her^Se^cr is or is not m exist- 
ence at '‘'"h °|^n'i™^V^yable not more than three months 
from“t^hrdl?e of '°he"in%Jrn?ne"nt-for every sum secured not 
exceeding Rs. 200 # 

and for every Rs. 200 or part thereof secured in excees of 

Rs. 200 ; . ___avable more than three months, but 

uot i*’oV:^han*ne\Thteln"tSon^"hs‘f from the date of the instru- 
ment— 

for every sum secured not exceeding Rs. 100; 


and for every 
Us. 100. 


Rs. 100 or part thereof secured in excess of 


for the amount secured by 
such deed. 

Two annas. 

Four annas. 

Eight annas. 

One rupee. 

One rupee eight annas. 

Two rupees. 

Two rupees eight annas. 

The same duty as a Bond 
(No. IS) for the amount 
secured by such deed. 


India— Eight annas. 
Bengal, Bombay — One 
Rupee ; Bihar, Madras and 
Punjab — Twelve annas. 
India — Eight annas. 
Bihar, Madras and Pun- 
jab — Twelve annas. 

Bengal and Bombay — 
One rupee. 


India-- One anna. 

Bengal, Bihar and Pun- 
jab^One a half-annas. 
Bombay and Madras — Two 
annas. 

India— One anna. 

Bengal, Bihar and Punjab 
— One and half-annas. 
Bombay and Madras— Two 
annas. 

India — *[Two annas.] 
Bihar, Madras and Pun- 
jab — Three annas; Bengal 
and Bombay — Four annas. 
India — «[Two annas.] 
Bihar, Punjab and Mad- 
ras — Three annas. Bengal 
and Bombay— Four annas. 


LEG. BEP. 

*The exemption ‘*(3) Instrument of P^eage 


words "one year’ by S. 7 (2) 

Stamp (Amendment) Act <Vof t90o}. 

• The words “two annas'* were subsUtt^^ 
for “Four annas** by S. 8 (5) of the Act XV 
of 1904. 


C] 
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Description of Instrument. 


Proper Stamp-duty. 


Mortgage of a Crop — iCentd.') 

42. Notarial Act, that is to say, any instrument, endorse- 
ment, note, attestation, certi6cale or entry not being a Protest 
( ■'/o- 50) made or signed by a Notary Public in the execution 
of the duties of his office, or by any other person lawfully 
acting as a Notary Public. 

See also Protest of Bill or Note (No. SO). 

•[43. Note or Memorandum sent by a Broker or Agent to 
his principal intimating the purchase or sale on account of such 
principal — 

(a) of any goods exceeding in value twenty rupees ; 


ib) of any stock or marketable security exceeding in value 
twenty rupees* (not being a Government security). 


In Bengal, for cl. (6), the following clauses are substituted, 

namely: — .. , 

(&) of any stock or marketable security exceeding in value 

twenty rupees but not being a Government security ; 

(r) of a Government security. 


In Bombay add ; — 

‘'(6£>) of a Government security. 


44. Note of protest by the master of a ship. 

See also Protest by the Master of a baiP (Wo. M.;. 

Order for the payment of money. S'ee Bill of Exchange 
(No. 13). 

45 . Partition— Instrument of (as defined by S. 2 (15)]. 


India-^Onc rupee. 
Bengal, Bombay and 
Punjab — Two rupees. 
Bihar and Madras — One 
rupee and eight annas. 


Two annas. Bengal and 
Bombay— Annas four. 

Bihar, Madras and Punjab 
— Annas three. 

India — subject to a maxi- 
mum of ten rupees, one 
anna for every Rs. 10,000 
or part thereof of the 
value of the stock or secu- 
rity. Bengal. Bihar, Mad- 
ras and Punjab — subject to 
a maximum of rupees 
fifteen, two annas for every 
Rs. 10,000, or part thereof 
of the value of the stock or 
security. 


Two annas for every 
Rs. 5,000 or part thereof of 
the value of the Stock or 
security. 

Subject to maximum of 
twenty rupees, two annas 
for every Ks. 10,000, or 
part thereof of the value 
of the security ; 

Subject to a maximum 
of twenty rupees, two 
annas for every 10,000 
rupees or part thereof of 
the value of the security. 
India — Eight annas. 
Bengal. Bihar, Bombay 
and Madras — One rupee. 


The same duty as Bond 
(No. 15)® for the amount 
of the value of the separat- 
ed share or shares of the 
property. 


Isj B The largest share remaining after the property is partitioned (or if there are 

two or more shares of equal value and not smaller than any of the other shares, then one 
of such equal shares) shall be deemed to be that from which the other shares are separated ; 


LEG. BEF. 

• Art 43 was substituted by Act VI of 
910, S. 3 (iv). 


• In Bombay the words within brackets 
have been inserted. 

* Read Bottomry bond(No. 16) in Madras, 
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Description of Instrument. Proper Stamp-duty. 

Partition — iCoutd.') 

Provided always that — 

(rt) w^hen art instrument of partition containing an agreement to divide property in 
severalty is executed and a partition is effected in pursuance of such agree- 
ment, the duty chargeable upon the instrument effecting such partition shall be 
reduced by the amount of duty paid in respect of the first instrument, but shall 
not be less than (eight annas).* 

(b) where land is held on Revenue settlement for a period not exceeding thirty 
years and pa 3 'ing the full assessment, the value for the purpose of duly shall be 
calculated at not more than five times the annual revenue ; 

(tr) where a final order for effecting a partition passed by any Revenue-aulhority 
or any Civil Court, or an award by an arbitrator directing a partition, is 
stamped with the stamp required for an instrument of partition, and an instru- 
ment of partition in pursuance of such order or award is subsequently executed, 
the duty on such instrument shall not exceed (eight annas).* 


46. Partnership — 

* A. — Instrument of — 

(а) where the capital of the partnership does not exceed 
Rs. 500;^ 

(б) in any other case 
B. — Dissolution of 

[Pawn or Pledge — See Agreement relating to Deposit of 
Title-Deeds, Pawn or Plepge (No. 6.)]® 

47. Policy of Insurance — 


®| A. Sea Insurance (,See section 7) — 

(1) for or upon any voyage — 

(1) where the premium or consideration docs not exceed 

the rate of two annas or one-eight per centum of the amount 
insured by the policy : , 

(ii) in any other case, in respect of every full sum of [one 
thousand five hundred rupees] and also any fractional part of 
’[one thousand five hundred rupees] insured by the policy ; 

(2) fortime — . , 

(iii) ill respect of every f ull .sum of one thousand rupees 
and also any fractional part of one thousand rupees insured by 
the policy— 


where the insurance shall be made for any time not exceeding 
six months ; . j* • 

where the insurance shall be made for any time exceeding six 

months and not exceeding twelve months.] , 

®iB. Fire Insurance and other classes of insurance, not 
elsewhere included in this article, covering goods, merchandise, 
personal effects, crops and other property against loss or 
damage.] 

(1) in respect of an original policy — conn. 

(i) when the sum insured does not exceed Ks. o,uuu . 

(ii) in any other case : 

and 


Two rupees eight annas. 

Ten rupees.® 

Five rupees.® 


If drawn 
singly. 


If drawn in 
duplicate for 
each part. 


One anna. 


[One 

ann^.J’ 

If drawn 
singly. 


Half 

anna. 


an 


[Half an 
anna.] ’ 


I lf drawn in 
duplicate for 
each part. 


Two annas. 
Four annas. 


One anna. 
Two annas. 


Eight annas 
One rupee. 


LEG. REF. 

*Read ‘twelve annas’ in Madras and Pun- 
jab and Re. one in Bengal, Bihar and Bom- 

* in Bengal, Bihar, Bombay and Madras, 
read ‘five rupees’ for “two rupees eight 

annas." , , 

® In Bengal, Bihar, Bombay and M^adras 
read "twenty rupees" for "ten rupees." 

* In Bombay, Bihar, Bengal, Madras, 
Rupees ten. 


* This entry was inserted by S. 8 (6) of the 
Indian Stamp (.Amendment) Act XV of 

« These divisions A and B were ^bstitu^ 
ed for the original divisions A and B by S. / 
(3) of the Indian Slamp (Amendment) Act 

^ ^ Inserted by Act XVIII of 1928. ^ 

* The words "Fire Insurance.. . .damage 
brerc substituted for "Fire Insurance by 

^ct XLIII of 1923. 
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Description of Instrument* 


Proper s‘amp-duty. 


Policy of Insurance — iContd.) 

(2) in respect of each receipt for any payment of a premium 
on any renewal of an original policy. 


C. — Accident and Sickness-Insurance — 

(a) against railway accident, valid for a single journey only. 

Exemption. 

When issued to a passenger travelling by the intermediate or 
the third class in any railway. , 

(b) in any other case — for the maximum amount which may 
become payable in the case of any single accident or sickness 
where such amount does not exceed Rs. 1,000 and ^so where 
such amount exceeds Rs. 1,000, for every Rs. 1,000, or part 
thereof. 


• (CC. Insurance by Way of Indemnity against liability to 

pay damages on account of accidents to workman employed by 
or under the insurer or against liability to pay compensation 
under the Workmen’s Compensation .^ct, 1923. for every Rs. 100 
or part thereof payable as premium. 


sfD. — L ife Insurance or other Insurance not specifically 
Provided FOR. except such a Ke*Insurance as is described in 

Division E of this Article — j* o., 

fi) for every sum insured not exceeding Ks. ii5U 

(ii) for every sum insured exceeding Rs. 250 but not ex- 

ceed.ng Iv^^SOO.^ry insured exceeding Rs. 500 but not ex- 
ceeding^Rs. 1,000 ^nd also for every Rs. 1,000 or part thereof in 
excess of Rs. 1.000. 

Exemption. 

Policies of life-insurance granted by the Director-General of 
Post Onfices in accordance w>lh Insurance 

issued under the authority of the [Central Government]. 

E— Re-Insuranck by an Insurance Company, which has 
granted a Policy *[of the nature specified in Division A or 
Division B of this Article] with another company by way o f 
indemnity or gurantee against the payment on the original 
insurance of a certain part of the sum insured thereby. 

General exemption. 

Letter of cover or engagement to issue a policy of Insurance ; 

Provided that unless sucli letter or engagement bears the 
stamp prescribed by ibis Act for such policy, nothing shall be 
claimable thereunder, nor shall it be available for any purpose, 
except to compel the delivery of the policy therein mentioned. 


One-half of the duty 
payable in respect of the 
original policy in addition 
to the amount, if any% 
chargeable under No. 23. 

One anna. 


Two annas. 

^[Provided that, in case 
of a policy of insurance 
against death, by accident 
when the annual premium 
payable does not exceed 
Rs 2-8-0 per Rs. 1.000, the 
duty on such instrument 
shall be ore anna for every 
Rs. 1,000 or part thereof of 
the maximum amount 
which may become payable 
under it.] 

One anna.] 


If draw 
singly. 


If drawn in 
duplicate for 
each part. 


Two annas. 
Four annas. 

One anna. 
Two annas 

Si.x an nas. 

Three 

annas. 


One quarter of the duty 
payable in respect of the 
original insurance, but not 
less than one anna or more 
than one rupee. 


LEG. REF. 

‘ Proviso added by Act X VITI of 1928 

* Inserted by Act XV of 1925, S* 2. 

• Substituted by Act XVIll of 1928. 


♦The words “of the nature .... Article** 
were substituted for “of sea insurance or a 
policy of fire insurance’* bv Act XLIII of 
1923. 



5400 


The Civil Court Manual (Imperial Acts). 


[App, 


Description of Instrument. 


Proper Stamp-duty. 


48. Power of attorney [as defined by scciion 2 <.2l> j, not 

being a Proxy (52) — . , 

(o) when executed for the sole purpose of procuring tne 
registration of one or more documents in relation to a single 
transaction, or for admitting execution of one or more such 
documents ; 

(6) when required in suits or proceedings under the Presi- 
dency Small Cause Courts Act, 1882; 


(c) when authorizing one person or more to act in a single 
transaction other than the case mentioned in clause («) ; 


id') when authorizing not more than five persons to act 
jointly and severally in more than one transaction or generally , 


ie) when authorizing more than five but not more than ten 
persons to act jointly and severally in more than one transaction 
or generally ; 

if) when given for consideration, and authorizing the attor- 
ney to sell any immovable property; 


and 


and 


•One 

and 


ig) in any other case 


e • 


9 

Explanation.— Vor the purposes of ^lis ^^^j^t/jeemed^to^be 
than one, when belonging to the same firm# s 

°"i^49^'^¥romissory Note [as <le^ed by section 2 (32)] — 

(a) when payable on demand Rc 250 

(t) when the amount or value does not 250 but does not 

Hi) when the amount or value exceeds Rs. 250 but does noc 
exceed Rs. 1,000, 

(tit) in any other case ^ • 

ib) ^when payable otherwise than on demand , 


India — Right annas. 

Bihar and Madras — 

Twelve annas. 

Bengal, Bombay 
Punjab — One rupee. 

India — Eight annas. 

Bengal, Bombay 
Punjab — One rupee. 

Bihar and Madras 

Twelve annas. 

India — One rupee. 

Bihar and Madras- 
rupee eight annas 

Bengal, Bombay 
Punjab — Two rupees. 

India — Five rupees. 

Bihar and Madras — Seven 
rupees eight annas. 

Bengal, Bombay and 
Punjab — Ten rupees. 

India — Ten rupees. 

Bihar and Madras — 
Fifteen rupees. 

Bengal. Bombay and 

Punjab — Twenty rupees. 

The same duty as a Con- 
vcy3ncc CNo. 23) for the 
amount of the considera- 
tion. ^ - 

India — One rupee for 
each person authorised. 

Bihar and Madras — One 
rupee eight annas for each 
person authorised. 

Bengal. Bombay and 
Punjab — Two rupees for 
each person authorised. 

N.B . — The term “regis- 
tration" includes every 
operation incidental to re- 
gistration under the Indian 
Registration Act, 1877. 


50 Protest of Bill or Note, that is to say, any declaration 

in wi-iting made by a Notary Public or 

acting as such, attesting the dishonour of a Bill of Exchange or 
promissory note. 

LEG. REF“ ^ ~ T 

^Substituted for the original Article by 
Act XLIII of 1923. The original article 
runs as follows : — 


One anna. 
Two annas 


49. Promis- 
sory note [as 
defined by sec- 
tion 2 (22)]. 


Four annas- 

The same duty as a Bill 
of Exchange (No. 13) for 
the same amount payable 
otherwise than on demand. 

India — One rupee 

Bengal, Bihar, Bombay, 
Madras and Punjab — Two 
[rupees. _ 

The same duty as a Bill 
of Exchange (No. 13; a<^ 
cording as it is 
demand or payable other 
wise than on demand, as 
the case may be. 


C] 


The Stamp Act (II of 1899). 
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Description of instrument. 


Proper stamp-dut 3 


51. Protest by the Master of a Ship, that is to say. any 
declaration of the particulars of her voyage drawn up by him 
with a view to the adjustment of losses or the calculation ot 
averages, and every declaration in writing made by him against 
the charterers or the consignees for not loading or unloading 
the ship, when such declaration is attested or ccrtihed by a 
Notary Public or otlier person lawfully acting as such. 

See o/jo Noti: of Protest bythe Master of a bHip 

52. Proxy empowering any person to vote at any one elec- 
tion of the member of a district or local board, or of a body ot 
municipal commissioners or at any one meeting of (u) members 
of an incorporated company or other body corporate whose 
stock or funds is or are divided into shares and transferable, 
(fc) a local authority, or (r) proprietors, members or contri- 

to the funds of anv inslitutionr ^ v - 

53. Receipt [as defined by section 2 (23)] for any nicney 
or other property, the amount or value of which exceeds 

twenty rupee«i. ^ 

ExenipiiOns. 

^®(a7''e*r^orscd on. or contained in any instrument duly 
stamped, “for any instrument exempted] under the ^ 

section 3 (instruments executed on behalf of the 
•for any cheque or bill of exchange payable on dei. and] ac- 
knowledging the receipt of the consideration money therein 
expressed, or the receipt of any principal money, interest, or 
annuity, or other periodical payment thereby secured , 

ib'i for any payment of money witliout consideration, 
icy for any payment of rent hy a cultivator on account of 
land^assessed to Government revenue or (in the Presidencies 

of Fort St. George and Bombay) of Inam land , ^ r.,»i»vl 

id) for pay or allowances by non-comm^sioncd lof 
officers «[soldier *[sailori or airmen] of [His J.- 

tary ^INaval] or air fotces] when serving in such capacitj.o 

bv mounted police constable ; where 

’ (e'i sriven by holders of family-certificates m cases wnere 

the persinT f rom whose pay or allowances the 

in the receipt has been assigned is a 

t?] officer Msoldier nSailor] or airmen] of -[any 

fof rens’.o^nro "a!’.ow"a“nVir W Per-n. receivj^n^ ,ucj, 

r;; w™... - 

‘''"7;.Tgrv"en''fo?'i;o"iy or securities for n.oney dcposl.e.l in 

he received of 

or by hands of, any other than the person to wl.ont the 

'^■"Pro^? ed a'iso“.Sa,''thircxemption shall not extend to a re- 
ceipt or acknowledgment for any sum paid or 

upon a letter of =^;,';7n•co°rpora^"e^ con"panj o/ 

othTr bo^dy"orporate or such proposed or intended co.npany or 
body or in rc<=pect of a debennire bfing a marketable sccuritj. 
«r S'ee aiso Policy of Insurance ^o. 47-B (2) ] . 

^4 Reconveyance of Mortgaged Property 

(<i) if the consideration for which the property was mort- 
gageH does not f xr«»e d Hg 1 000 : 

LEG. REF. . 

I'Thc- woVds “Two annas" wore substitute<i 
for "One anna” by Act XI.III of 

■Substituted and inserted by .'\ct X\lll 
of 1928. 

• Substituted by A.O., 1937. 

C.C.M —676 


India — One rupee. 
Bengal. Bihar, Bombay 
and Madras — Two rupees. 


■[Two annas.] 


One anna. 


The same duty as a Con- 
\'fvance (No. 2^)’ for the 


■Inserted by Act X of 1927, in els. (d), (e) 

and (/) . . , r X 

■Inserted by Act XXXV of 1934. 

•Tliis note was added by S. 7 (4) of the 
Indian Stamp(-Amcndment) Act (V of 1906). 
■In Bombay read ‘Bond’ for 'Conveyatice.' 
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[App 


Descriplion of Instrument. 


Proper Stamp-duty. 


Reconveyance of. Mortgaged Property — (Cow/d.) 


(6) in ony other case 


55. Release, that is to say, any instrument ^[(not being such 
a release as is provided for by section 23-A)] whereby a person 
renounces a claim upon another person, or against any specihed 
property- 

fa) if the amount or value of the claim does not exceed 
Rs. 1,000; 


amount of such considera- 
tion as set forth in the Re- 
conveyance. 

India and Bombay — Ten 
rupees. 

Bengal, Bihar, 
and Punjab — 
rupees. 


Madras 

Fifteen 


(i>) in any other case 


56. Respondentia Bond, that is to say, any instrument 
securing •• loan on the cargo laden or to be laden on board a ship 
and making repayment contingent on the arrival of the cargo at 
the port of destination. 


Revocotion of any trust or settlement. See SKXTLEiiENT 

(No. 58) ; Trust (No 64J. . 

57. Security Bond or Mortgage-deed executed by way oi 
securitv[‘ for the due discharge of liability or tn Bengal 
Bengal Act 11 of 1939} for the due execution.of an office or 
to acconnt for money or other property received by 
thereof, or executed by a surety to secure the due performance 

of a contract — . . nnn • 

(a) when the amount secured does not exceed Ks. 1,UU , 


India, Bengal, Bihar 
and Bombay — The same 
duty as a Bond (No 15) for 
such amount or value as 
set forih in the release, 
Madras and Punjab — The 
same duty as a Bottomry 
Bond (No. 16) for such 
amount or value as set 
forth in the Release. 

India — Five rupees. 

Bihar, Madras and 
Punjab — Seven rupees and 
eight annas. 

Bengal and Bombay 
Ten rupees, 

India, Bihar, and Bombay 
-The same duty as a Bond 
(No. 15) for the amount 
of the loan secured. 

Bengal, Madras and 
Punjab— The same duty as 
a Bottomry Bond (No. lo) 
for the amount of the loan 
secured. 


(f») in any other case 


• • 


Exemptions. 

Bond or other instrument, when executed—— _ 

(а) by headman nominated under rules framed m accora- 

dance with the Bengal Irrigation Act, 1876, section 99, for e 
due performance of their duties under that Act ; . 

(б) by any person for the purpose of guaranteeing that the 
local income derived from private subscriptions to a ^haritao e 
dispensary or hospital or any other object of public utility sna 
not be less than a specified sum per mensem ; 


India, Bengal. ^Bih^ar. 
Bombay and Punjab— -1 he 
same duty as a Bond (N<^ 
US) for the amount secured 
Madras— The^saroe duty 
as a Bottomry Bond (No. 
16) for the amount secured. 
Ind a — Five rupees. 

Bihar, Madras and 
Punjab— Seven rupees and 

eight annas. , „ . „ 

Bengal and Bombay — 

Ten rupees. 


LEG. BIEF. ^ a /■7N 

*The parenthesis was inserted by S. qC') 


of the Indian Stamp (Amendment) Act (XV. 
of 1904.) 


C] 


The Stamp Act (II of 1899). 
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Description of Instrument. 


Proper Stamp-duty. 


Security Bond or Mortgage deed— ) 

(r) under No. 3*A of rules made by the [Provincial Cavern, 
ment of Bombay} under section 70 of the Bombay Irrigation 

Act, 1879 j , . T j 

( •) executed by persons taking advances under the l^anO 
Improvement Loans Act, 1883, of the Agriculturists Loans 
Act, 1884, or by their sureties as security for their payment of 

such advances ; __ ^ ^ . 

(r) executed by ‘[Officers of Crown] or their sureties 
to secure the due execution of an office or the due accounting 
for money or other property received by virtue thereof. 

58. Settlement — 

A. — Instrument OF (including a deed of dower) 


Exemptions. 

(o) Deed of dower executed on the occasion of a 
between Muhammadans. 

»[(^) Hludassa, that IS to say, any settlement of 

able property executed by a Buddhist in ‘n 

purpose, in which no value has been specified and on 
duty of R<«. 10 has been paid.] 


marriage 

immovc- 
rcligious 
which a 


f 


I India Bihar, and Bombay 
' — The same duty as a Bond 
(No. 15) for a sum equal 
to the amount or value of 
the properly settled as set 
forth in such seitlemenl ; 

Bengal, Madras and Pun- 
jab — The same duty as a 
Bottomry Bond (No. 16) 
jor a sum equal to the 
amount or value of the 
property settled as set 
forth in such settlement : 

Provided that, where an 
agreement to settle is 
stamped with the stamp 
required for an instrument 
of seititment, and an in- 
strument of settlement, in 
pursuance of such agree- 
ment, is subsequently exe- 
cuted, the duty on such 
it.strumcnt shall not exceed 
annas.* 


B. — Revocation of 


l or immoveable property in 
The duty on instruments o 


certain Bombay cities — 
f settlement of property 


situate 



India, Bihar and Bombay 
— The same duty as a Bond 
(No 15) for a sum equal to 
the amount or value of the 
property ccncerned as set 
forth in the instrument of 
Revocation hut not ex- 
ceeding ten rupees (fifteen 
rupees »»• Bihar). 

Bengal. Madras and Pun- 
jab— The same duty as a 
Bottomry Bond (No. 16) 
for a sum equal to tlie 
amount or value of the 
property concerned as set 
forth in the instrument of 
kevocalicn but not excecd- 
ir g fi f teen rupees. 


LEG. REF. 

*In Bengal, substitute the 'voros ‘ 
of the Crown" {Vide A.O., 1937 ] 
•Bihar, Madras and Punjab read 


servants 

‘twelve 


am as' for 'eight annas’ and Bengal an<l 
Bombay read ‘one rupee’ for ‘eight annas’. 
•Omitted In 'ladras by A.O . 1937. 
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Description of Instrument. 


Proper Stamp-duty. 


Settlement — iContd.') 
the cities of Bombay, Ahmedabad. Poona and Karachi was 
enhanced by Bombay Act II of 1932 which was later amended 
by Bombay Act VI of 1932 so as to exempt from the enhanced 
duties the properties settled for a charitable or religious pur- 
pose. The entry as regards property situate in these cities is 
as follows : — 

A — Instrument of (including a deed of dower) 

(t) where the settlement is made for a religious or chari- 
table purpose ; 


(fi) in any other case 


Exemptions. 

(Same as in the main Act) 
B — Revocation of 


See also Trust (No. 64 ) 

59. Share Warrants to bearer issued under the Companies 
Act, 1882 


Exemptions. 

Share warrant when issued by a company in pursuance of the 
Indian Companies Act. 1882, section 30. to have effect on'X 
payment as composition fo r that duty, to the Collector of Stamp 

(a) »[one and a half limes] per centum of the whole sub- 
(6) if any company which has paid thc said duty 
sition in full, subsequently issues an addition to its subscribea 
capital >[one and a halftimes] per centum of the additional 
capital so issued. 


The same duty as a Bond 
(No, 15) for a sum equal to 
the amount or value of the 
property settled as set 
forth in such settlement. 

The same duty as is levi- 
able on a (Conveyance (No. 
23) under the Bombay Fin- 
ance (Amendment) Act, 
1932, for a consideration 
equal to the amount or 
value of the property set 
tied as set forth in such 
settlement ; 

Provided that, where an 
agreement ^ to settle is 
stamped with the stamp 
required for an instrument 
of settlement, and an inst- 
rument in pursuance of 
such agreement is subse- 
quently executed, the duty 
on such instrument shall 
not exceed one rupee. 


The same duty as is 
leviable on a Conveyance 
(No. 23) under the Bombay 
Finance (Amendment) Act, 
1932, for a consideration 
equal to the amount or 
value of the property con- 
cerned as set forth in the 
instrument of revocation 
but not exceeding ten 
-upees. 

»[One and a half limes] 
he duty payable on a 
(Conveyance (No. 23) fo^ a 
onsideration equal to the 
nominal amount ^of the 
shares specified in the 
warrant. 


Ref. 

*tn the second column for 


the words 


“three-quarters** the words “one and ® 
times "were substituted and in exemptions 




C] 


The Stamp Act (ii of 1899). 
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Description of Instrument. 


Proper Stamp-duty. 


Scrip. 5*^^ Ce«tificate(No . 19). 

60. Shipping Order for or relating tr the conveyance 
goods on board of any vessel. 


of 


61. Surrender of lease — 

(a) When the duty with which the lease is chargeable does 
not exceed five rupees 

seven rupees eight antias (n» Bengal, Bihar, Madras and 
Punjab"). 

(b) In any other case 

Bxetupiion. 

Surrender of lease, when such lease is exempted from duly. 

62. Transfer (whether with or without consideration) — 

(a) of shares in an incorporated company or other body 

corporate ; 


(b) of debentures being marketable securities, whether the 
debenture is liable to duty or not, except debentures ijrovided 
for by section 8; 


One anna. 


(c) of any interest secured by a bond, mortgage-deed fin 
respect of which the duty has been paid under Ariicje No. 40 — 
litseriedin Bengal by Act VII of 1937 ] or policy of insurance — 
^ (O if the duty on such bond, mortgage-deed or policy does 
not exceed five rupees ; (sev'en rupees eight annas in Madras.] 

(eO in any other case 


(d) of any property under the Administrator-Generars 
Act, 1874, section 31 ; 

(e) of any trust property without consideration from one 
trustee to anotlier trustee or from a trustee to a beneficiary. 


The duty with which 
such lease is chargeable. 


India — Five rupees. 

Bengal, Bihar, .\fadra.s 
ind Punjab — Seven rupees 
and eight annas. 

India, Bengal, Bihar 

Madras and Punjab — 

‘[One half] of the duty 
payable on a Conveyance 
(No. 23) for a considera- 
tion equal to the value of 
the share. 

Bombay — Twelve annas 
for every Rs. 100 or part 
thereof of the value of the 
share (Act I of 1935). 

India, Bengal, Bihar, 

Madras and Punjab^ — *COnc 
•'alf] of the duly payable 
on a Conveyance (No. 23) 
for a consideration equal to 
the face amount of the de- 
benture. 

Bombay — Twelve annas 
lor every Rs. 100 or part 
thereof of the face amount 
of the debenture (Act I of 
193S). 


The duty with which 
such bond, mortgage-deed 
<ir policy of insurance is 
chargeable. 

India — Five rupees. 

Bihar, Madras and Pun- 
jab — Seven rupees eight 
annas. 

Bengal and Bombay — 
Ten rupees. 

India and Bombay — Ten 
rupees. 

Bengal . Madras and 
Punjab — Fifteen rupees. 

Bihar — Twenty rupees. 

India — Five rupees or such 
smaller amount us may- 
be chargeable under clauses 
(a) to (c) of this article. 

Bengal, Bihar, ^[ad^as 
and Punjab — Seven rupees 
eight annas or such smaller 
amount as may be charge- 


LEG. REF. 

"one and a half times'^ were substituted for 
"three-quarters” by Act V of 1910, S- 3 (v). 


*In the second column of (a) and (b) 
words "one half" were substituted for *' 
quarter” by Act VI of 1910, S. 3 (^'i)• 


th • 
one 
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Description of Instrument. 




Proper SCamp-duty. 


Transfer — {Conid) 

Exemptions. 

Transfers by endorsement — 

(a) of a bill of exchange, cheque or promissory note ; 

(&) of a bill of lading, delivery order, warrant for goods, 
or other mercantitle document of title to goods ; 

(c) of a policy of insurance ; 

(d) of securities of the [Central Government] or [the 
Provincial Government]. 

See also section 8. 

63. Transfer of lease by way of assignment and not by way 
of under-lease- 


Exemption. 

Transfer of any lease exempt from duty. 

64. Trust — 

A. — Declaration of — of, or concerning, any property when 
made by any writing not being a Will. 


B.-Revoca,ion' r,K-of, or concerning, any property when 
made by any instrument other than a Will. 


able under clauses (o) to 
(c) of this article. 


The stamp duty as a Con- 
veyance (No. 23) for a 
consideration equal to the 
amount of the considera- 
tion for the transfer. 


also Settlement (No. 58). 

Valuation. A ppraisemfnt (No 8) . 

y5"‘'*^arranf ?or Vo^ods' ATa^ii t'o siy! ' any i-trun^ent evj- 
dencin.c^h\ HUe of any person .herein named, or h.s assigns or 
the holder thereof, to the 

si-" d^"o^ ^crrl^ihed^i>SJ^rr^^on whose 

custody such goods may be. 


India, Bengal and Bombay 
— The same duty as a Bond 
(No. IS) for a sum equal to 
the amount or value of the 
property concerned as set 
foith in the instrument, 
but not exceeding fifteen 
rupees [twenty two rupees 
eight annas in Bih<ir.\ 

Bengal, Madras artd Pun- 
jab — T' e same duty as a 
Bottomry Bond (No. 16) 
for a sum equal to the 
amount or value of the 
property concerned as set 
forth in the instrument but 
not exceeding Rs. 22-8-0. 

India, Bihar and Bombay 
— The same duty as a Bond 
(No. IS) for a sum equal 
to the amount or value of 
he property concerned as 
set forth in the ins«rumerft, 
but not exceeding ten 
rupees [fifteen rupees tn 
Bihar.] 

Bengal, Madras and Pun- 
jab — The same duty as a 
Bottomry Bond (No. 16) 
for a sutn equal to the 
amount or value of the 
property concerned as set 
forth in the instrument but 
not exceeding rupees 
fifteen. 

India-^ Four annas. 

Bihar, Madras and Pun- 
jab — Six annas. 

Bengal and Bombay 

Eight annas- 



GENERAL INDEX. 


A 

Abandonment 

Withdrawal of suit or, of part of claim, 
1145. 

Abatement 

Effect of, of suit or dismissal. 1135. 

No, by party's death, if right to sue 
survives, 1 1 18. 

Abatement of annuity, 4783. 

Abatement of suit 

Sec Death. Marriage and Insolvency 
OF PARTIES. 

Death, marriage and insolvency of 
parties — Effect on pending suits, 1118. 

Acceptance, 4476. 

Acceptance for honour 

Acceptance and pa>nient for honour and 
reference in case of need, 3770. 
Acceptance of Bill of Exchance or Cheque 
See Negotiable Instruments Act. 

Acceptance of proposal 

Communication, acceptance and revoca- 
tion of proposals- 1839. 

Accession 

— to mortgaged property, S14S, 5161. 

Accessory licf.nses 

— annexed by law, 2349. 

Accessory rights 

— to casements, 2335. 

Accidents 

See Factories Act. 

See Workmen's Compensation Act. 

See Mines Act. 

Sec Railways Act. 

See Fatal Accidents Acn . 

Fatal, Act, 2638. 

—on railways, 4304- 

Power of Central Government to make 
rules for investigation of , 57. 

Acc’Dentsin factories . 

See Factories Act 

See Workmen’s Compensation Act. 

Accidents in Railways 
See Railways Act. 

Accommodation works, 4267. 

Accomplice f.vidence, 2552. 

Accounts 

See Audit. 

See Auditor. 

Ag» nts — . 1982. 

—and balance sheet of Insurance com- 
panies, 3092. . , 

and dividends of Imperial Bank. 289^. 

— and information of trustees. 52S2. ^ 
Audit of the Administrator-General s— . 

44. 

Commissions to examine — . 1172. 


Accou NTs — iComJ.) 

Fees to Commissioners to take — , 1176. 
Inspection and audit of. of eomoanv 
1656. 

—of compan 3 ’, 1784. 

— of Railway companj', 4258. 

— receipts and documents of Bank by 
whom to be signed, 2891. 

Statements, books and, of companies, 
1650. 

Statements of, and audit of wakf pro- 
perty, 3706. 

Account books 

Entries in books of account when 
relevant, 2460. 

Accounting 

Method of, for income-tax purposes, 
2951. 

Account suit 

Decree in suit for account between 
principal and agent, 934. 

Accumulation 

Effect of direction for — , 4763- 
Acknowledgment 

Effect of, in writing on limitation, 3426. 

— or payment by one of several joint 
contractor?, etc. — Effect on limitation. 
3447. 

Acquisition of land 

— for companies! 3218. 

— for public purpose, 3184. 

Penalty for obstructing — , 3221. 
Acquisition of mines 

Land -'\cquisilion (Mines) Act. 3226. 

.Acts 

— extended to Perar, 172. 

— partially extended to Berar. 174. 
Relevancy of statement as to fact of 
public nature contained in certain, or 
^ notifications, 2466. 

** — which have ceased to have effect and 
are repealed in Berar, 175. 

Act of Insolvency 

See Provincial Insol. ency Act. 

See Presidency Towns 1 nsolvency Act. 
— , 4031. 4129. 

Proceedings from, to discharge of in- 
solvent, 4031, A\c9. 

Act of parties 

Transfers of properly by — , 5046. 

Acting Judcf.s 

Power to appoint — , 29, 

Acting Judcf.s Act, 28. 

Actionable Claims 

1*iansfer of — ,5231. 

Actionabi e wrongs 

Suit for compensation for act not 
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Actionable wrongs — iConid .') 

actionable wi tbout special damage — 
Limitation. 3453. 

Suit for compensation to the family of 
a person for loss occasioned to it by 
bis death by — , 2638. 

Act oarial report 

— and abstract, 3093, 3123. 

Aciuaries' reports 

Regulations for the preparation of 
abstracts of, and requirements 
applicable to such abstracts, 3157. 

Adaptation of Acts of Parliament 
Government of India (,) Order, 1. 

Adaptation of Indian Laws 

Government of India (,) order relating 
to Railways, 4329. 

Government of India (,) Order, 2. 
Government of India (,) Supplementary 
Order, 5. 

Additional evidence 

Mode of taking — , 1373. 

Production of, in Appellate Court, 1366. 

Addition of party 

Effect of substituting or adding new 
plaintiff or defendant on limitation, 
3448. 

Ademption of Lfgacies 
Sec Succession Act. 

— . 4777. 

Aden 

Provisions as to companies registered in 
Burma or, before separation from 
India, 1560. 

Adhesivf Stamp 

See Stamp Act. 

Cancellation of — , 4651. 

Use of — , 4651. 

Adjournments, 904. 

Costs of — , 905. 

Adjudication as to Stamps 
See Stamp Act. 

Adjudication in Insolvency 

See Presidency Towns Insolvency Act. 
See Provincial Insolvency Act. 

Adjudication order 

Annulment t^f_,4043. I 

— in insolvency, 4034. ^ , 

Order of adjudication in insolvency, 

4 1 47 

Proceedings consequent on—, 4045,4157. 

Adjustment of Suits 

See Withdrawal and adjustment of 

Suits. 

See Compromise. 

— 1145. 

Ad ministration 

See Succession Act. 

Court-fee in probates , letters of admi- 
nistration and certificates of — , 2101. 

— in in.solvency, 4084. 

^lanagenient and, of company, 159/. 
Probate Letters of Administration and, 
of assets of deceased: 4799. 


Administration of Assets op Deceased 
Persons 

See Succession Act. 

See Administrator-General. 

See Letters of Administration. 

See Probate. 

See Wills and Codicils. 
Administration of Insolvent’s property 
See Provincial Insolvency Act. 

See Presidency Towns Insolvency Act. 
Administration of property 
— of insolvent, 4U58, 4176. 
Administration suit 
Decree in — , 931. 

Administrative functions 
— of High Courts, 2777. 

A DM l N 1 STR ATOR 

See Executor and Administrator. 

See Succession Act. 

Character and properly of executor or, 
as .such, 47^2, 

Joinder of trustees, executors and — , 
1191. 

Suits by or against trustees, executors 
and — , 1191. 

Administrator-General, 4086. 

Creditor’s suits against — , 43. 

Saving of jurisdiction of — . 4086. 

Administrator-Generals Act, 29. 

Rights, powers, duties and liabilities of 
the Administrator-General, 34. 

Grants of letters of adminis. ration and 
probate, 34. 

Estates of person subject to the Army 
Act or the Air Force Act. 36- 
Revocation of grants, 37. 

Grant of certificates, 40. 

Fees under Administrator-General s 
Act, 43. 

Audit of the Administrator-General s 
Accounts, 44. 


Admiralty 

— and vice-admiralty jurisdiction. 3341. 
3373. 

Colonial Courts of, (India) Act, 1537. 


Admiralty Courts. 

Colonial Courts of Admiralty (India) 
Act, 1537. 


Admissions 

— by parties to suit, 882. 
Judgment on — > 883. 

Notice to admit documents, 8^ 
— , when relevant evidence, 2422. 


Adolescents ^ , 

Special provisions for, and children 
working in factories, 2626. 

Presenting wills and authorities lo 
adopt in Registration office, 43/7. 

Adulterer 

— to be co-respondent, 2^&j. 


Adultery 

See Divorce Act. 

See Parsi Marriage and 


Divorce Act. 


Adults , . 

Reslrictioa on working 

factories, 2619, 


hours 


of» in 



General Index. 


5409 


Adult Labour 

See Factories Act. 

Ad valorem Court-fees 
S ee Court-Fees Act. 

— , 2111 . 

Advocates 

See Legal Practitioners* Act, 
Admission and enrolment of — , 160. 
Admission of, vakeels and attorneys, 
33C9. 

Misconduct of — , 162. 

— Vakils and attorneys, 3270. 

Advocate-General 

Kxercise of powers of, outside Presi- 
dency Towns by Collector, 590. 

Affidavits 

— , powers as to, 916. 

Oarh on, by whom to be administered 

692. 

Affinity 

Table of prohibited degrees of consan- 
guinity and, for marriage among 
Parsis, 3820. 

Affirmations 

See Oaths Act. 

Authority to administer o:iths and — , 
3781. 

Forms of oaths and — , 3783. 

— . 3780. 

Pers»>ns by whom oaths or, must be 
made, 3782. 

Saving of certain oaths and — , 3781. 

Age of AIajority 
S ee Minor. 

See Majority Act. 

— under ^fajority Act, 3651. 

Agency 

See Principal and .'\gent. 

— , 1970. 

Agents 

See Principal and Agent. 

See Contract Act. 

Appointment and authority of—*, 1970. 
Commission and rebates and licensing. 

under Insurance Act, 3106. 

Guardians, trustees and, — Liability to 
income-tax, 3014, 

—of person under disability, 3446. 
Ratification of acts of — , 1976. 

Revocation of authority of — . 1979. 

Agents* accounts, 19.'2. 

Agricultural produce 

Attachment of — , 1001, 

—not attachable before judgment, 1295. 
Sale of — , 1061. 

Agricultural Produce Cess Act, 48. 
Agricultural Produce (Grading and Mar- 
king) Act, 50. 

Agriculturists* Loans Act, .'»2. . 

Air 

See Carriage dy Air Act. 

See Aircraft Act. 

See Air Force Act. 

Carriage by. Act, 299. 

Air consignment note, 302- 
AutcRAPT Act, 53. 

C.C.M. — 677 


Air Force Act 

Estates of persons subject to the Army 
Act or the — , 36. 

Airman 

Heception order in case of a European 
lunatic soldier, sailor or — , 3619. 

Suits by or against military or naval 
men or — , 1 180. 

Alienage 

Declaration of — , 3725. 

Aliens 

Suits by, and by or against foreign rulers 
and rulers of Indian States, 567. 

When, may sue, 567. 

Alimony 

See Divorce Act. 

See Farsi Marriage and Divorce Act. 

— order for, in matrimonial suits, 2277. 
Alimony pendente Lite, 2277. 

Allegiance 

Oath of — , 3723. 

Allotment 

— of share capital. 1633. 

Alteration of capital 
— of company, 1777. 

Alteration 

Attestation, revocation, and revival of 
wills 4745. 

Ambassadors 

Suits against Princes, Chiefs, and en- 
voys, 568. 

Ambiguous instrument, 3742. - 
Amendment 

— of judgments, decrees or orders, 738. 

Anand Marriage Act, 60. 

Ancient Monuments Preservation Act 
60. 

Ancient monuments, 62. 

Tradic in antiquities. 66. 

Protection of sculptures. carvings, 
images, has reliefs, inscriptions or like 
objects, 67. 

Archaeological excavations, 68. 

Annual Balance Sheet 
— of company, 1650. 

Annuities, apportionment of 
S ee Succession Act. 

Annuities, Bequest of 
S ee Succession Act. 

Annuity 

See Succession Act. 

Abatement of — , 4783. 

Bequests of — , 4782. 

Annulment OF Adjudication Order 
S ec Provincial Insolvency Act. 

See Presidency Towns Insolvency Act. 

— . 4043, 4161. 

Adjudication to be annulled on failure 
to apply for discharge. 4173. 

Anomalous Mortgage 
S ee Mortgage. 

Antecedent transactions 

Effect of insolvency on — , 4179. 

Anti-nuitial debts 

Husband not liable for wive*3 — . 3660. 
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Ante-nuptial settlement 

Inquiry into existence of ante-nuptlal or 
post-nuptial settlements, 2279. 

Antiquities 

Traffic in — . 66. 

“Apparent Easement'^ 

See Easements Act. 

Appeals 

[A^.S. — For appeals under particular 
enactments, see contents of those 
enactments,] 

— again^t assessment under Canton- 
ments Act, 223. 

— against assessment under Income-tax 
Act, 3000. 

— and revision under Cantonments Act, 
277. 

Court-fee paid on memorandum of — , 
2094. 

Decree in — , 1381. 

Enforcement of and, from orders under 
Companies Act, 1706. 

— from appellate decrees, 601, 1383. 

— from certain orders of Courts of 
Small Causes, 4230. 

— from decree relating to set-off, 936. 

— from orders, 625, 1384. 

— from original decrees, 593, 1325 
General provisions relating to — , 629. 

— in insolvency, 4030. 4209. 

Judgment in — , 1373. 

Letters Patent — . 1383. 

— Limitation for, 3567 to 3569. 

Limitation of suits, and applications, 
3383. 

New trials and, from decree of Presi- 
dency Small Cause Court. 4007. 

Orissa Consolidation of, Regulation, 13. 
Pauper — , 1393. 

Powers, procedure, penalties and, under 
Cantonments Act, 269. 

Procedure on admission of — , 1338. 
Production of additional evidence in 
Appellate Court, 1366. 

Stay of proceedings and of execution 
on — , 1333. . . , 

— to Ctjurt against Receiver in insol- 
vency, 4204. 

— to Federal Court. 647» 

— to Privy Council 3315. . . 

—to the High Court from original 
decrees of Subordinate Courts. 1382. 

— to t!ic King in Council, 630, 1397. 

— under Arbitration Act, 138. 

— under Cantonment (House Accommo- 
dation) Act, 297. 

Appeals from Appellate Decrees 
S ee Appeals. 

Appeals from Original Decrees 
S ee Appeals. 

Appeals in forma pauperis 
S ee Pauper Appeals 

Appeals (Letters Patent) 

See LE'riTRS 1 ’atent. 

Appeals, Limitation FOK 

See Limitaticn Act. 

Appeals to the King in Council 
S ee Privy Council. 

Appeal 'io Privy Council—, 139 7. 


Appearance of parties 

— etc., may be in person by recognised 
agent or by pleader, 789. 

— and consequence of non-appearance, 
850. 

Bnforcing the appearance of executants 
and witnesses for registration, 4376. 

Appellate Court 

Powers of — , 629. 

Remand of case by — , 1355. 

Appellate decrees 

Appeals from — , 601 1383. 

Appellate Jurisdiction Act, 5367. 

Appellate T ribunal 

— under Income tax Act, 2923. 

Applications, Limitation for. 

See Limitation Act. 

— 3569 to 3603. 

Limitation of suits, appeals and — , 3383. 


Appointment 

Power to appoint to include power to 
suspend or dismiss, 2735. 

Apportionment ^ ... 

— of compensation in land acquisition 
cases, 3 11. . 

— of periodical payments on detcrrnina- 
tion of interest of person entitled, 
5068. 

Apprentices Act, 69. 


Arbitration 

See Award. 

See Umpire. 

See Arbitrator. 

See Foreign Award. 

^’and compromise under Companies 

Act, 1663. 

Appeals under. Act, 13^ * a * 

Committees of, under Contonments Act, 

274 , 

Reference to arbitrators, 4417. 

Stay of proceedings in respect of matters 
to be referred to — , 144. 

with intervention of a Court where 

there is no suit pending, IW* 
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Arbitration Act, 77. 

Arbitration clauses - 
Protocol on — , 146. 

Arbitration in suits, 112.. 

Arbitration in trade 

Trade Disputes Act, 4959. 

Arbitration (Protocol Convention) Act, 
143. 


BITRATOR 

See Arbitration Act. 

See Award. 

Appointment of — . 119. 

Disputes as to arbitrator s remuneration 
or costs, 138. 

Powers of — ,90. . ,,«,nire 

Power of Court to appoint, or umpire, 

Pffwer of, to make an interim award, 

120 . 

my Act . . ^ __ 

Estates of persons subject to ine, or 

Air Force Act, 36. 
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Arrest 

See Execution of decree. 

— and attachment before judgment, 1286 
— and detention in execution of decrees, 
509. 

— and detention in the civil prison in 
execution of decree, 992. 
Compensation for obtaining, attachment 
or ii)j unction on insufficient grounds. 

591. 

Exemption from, undercivil process, 6^9- 
Exemption of members of legislative 
bodies fr--m, and detention under civil 
process, 690. 

— of insolvent, 4050. 

— other than in execution of decree, 689 

Arrest before judgment, 1286. 

Articles of Association 
Sec Companies Act. 

— of companies, 1571. 

Memorandum and, of a cornpany limi t- 
C 1 by guarantee and having a share 

capital, 1792. t 

Memorandum and, of a company limited 
bygu .rantee and not having a share 

capital. 1790. i • j 

Memorandum and, of an unlimited com- 
pany having a share capital. 1793. 

— to accompany Memorandum of As.so- 
ciation. 1790, 1793. 

Artificial humidification 
— in factories. 2611. 

Arva Marriage Validation Act, 148 
Assam Court Fees (Amendment) Act, 
2146. 

Assessment 

See Income-tax Act. 

Appeals against, under Cantonments 

Act, 223. , ^ ^ 

Appeal against, under Income-tax Act, 

3000. . , . ^ 

Deductions and, of income tax, . i 

Landholders' rublic Charges and Duties^ 
Act, 3238. 

Place of — , 30-18. 

— -to income-tax, 2970. 

Assessment of Income 

See Income-tax Act. 

See Tax. 

See Taxation. 

Assessment list 

— in cantonments, 21o. 

^^^^ower of jury or, to put question?, 2568. 
—in causes of salvage, etc., 693. 

'^^^initial. and liabilities of Reserve Bank, 
4437. 

amUr^nsmission of trade-marks. 5^. 
Proce<lure in case of, before nnal order 
in suit, 1139. 

Ass^i^^ioNS under Companies Act. 

1575. 

Attachment 

See Execution of Decree. 

Sec Exf.cution Sale. 

See Attachment before Juiximent. 


decree, 
public 


Attachment— (Cci«/d.) 

Compensation for obtaining arrest, cr 
injunction on insufficient grounds, 591. 
Exemption of pension from, 3934. 

— of agricultural produce, IGOl. 

— of decrees, 1014. 

— of partnership property, 1009. 

—of property in execution of 
514, 996. 

— of salary or allowances of 

officer or servant of railwaj' company 
or local authority, 1C08. 

Att achment before judgment 

Agricultural produce not attachable 
before judgment. 1295. 

Arrest and — , 1286. 

Small Cause Court not to attach immov- 
able property, 1295. 

Attestation 

— revocation, alteration and revival of 
wills, 4745. 

Attested document 

Admission of execution by party to — . 

2489. 

Attorney 

See Legal Practitioners’ Act. 

Admission of Advocates, Vakeels and — , 
3270, 3309. 

Auction Sale 

Sec Sale of goods Act. 

Resistance to delivery of possession to 
decree-holder or purchaser, 1102. 

Audit 

See Accounts. 

Inspection and, of accounts of coniDany. 
1656. 

— of accounts of Imperial Bank. 2892. 

— of accounts of Insurance companies. 
3093. 

— of companies* accounts, 1784. 

— of official trustees' accounts, 3805. 

— of the Administrator General's Ac- 
counts, 44. 

Stateniennts of accounts and. of wakf 
property, 3706. 

Auditors 

— of Reserve Bank, 4442. 

Authorised Law reports 

Authority given only to, 3245. 

Authorities to adopt 

Wills and, in Registration Office, 4377. 

Auxiliary Courts 

Courts to be auxiliary to each other in 
insolvency proceedings, 4215. 

Avoidance of preference 

See Fraudulent Preference. 

— in certain cases in insolvency, 4189. 

Avoiqanceof transfer. 

Avoidance of voluntary transfer in in- 
solvency, 4183. 

Awards 

See Arbitration. 

Porm of, in land acquisition cases. 3209. 
Grounds for setting aside. 121. 

Interest on — . ,121 
Judgment in terms of — , 99. 

Power of Court to motlify, 94, 
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Awards — ( Contd .) 

Power to remit, S6. 

— to be signed and filed, 91. 

B 

Bailee 

Bailee’s particular lien, 1964. 

Kstoppel of acceptor of bill of exchange 
or, or licensee, 2544. 

Bailment, 1958. 

Bailments 

— of pledges, 1965. 

Balance sheet 

Accounts and, of Insurance Companies. 

3092. ^ 

Regulations and forms for the prepara- 
tion of, of Insurance companies, 3141. 

Bank 

See Imperial Bank of India Acr. 

See Reserve Bank Act. 

See Govf-rnment Savings Bank Act. 
See Companies Act. 

Imperial, of India Act, 2873. 

Banker, 4641. 

Liability of, for negligently dealing with 
bill presented for payment, 3760. 

Bankers' Books Evidence Act, 149. 
Banking Companies, 1759. 

Statement to be published by banking 
and certain other companies, 1655- 

Banking functions 

Central, of Reserve Bank, 4433. 

Bank notes 

Reserve Bank exempt from stamp duty 
on, 443'». 

Right of Reserve Bank to i.ssue, 4434. 
Bank of India 

Reserve, Act, 4422. 

Bankruptcy 

Sec Provincial Insolvency Act. 

See Presidency Towns Insolvency Act. 
See Insolvency. 

Bar of certain appeals, 647, 

Bar of dower 

See Dower Act. 

B.'KR of suits, 59, 1536, 3067, 3932. 

Bar of jurisdiction of ordinary courts in 
Ocertain matters under Railways Act, 
4273 

under Payment of Wages Act, 3926. 

Bar to Suit 

See Right of Suit. 

Bar of certain applications, 1424. 

— contesting arbitration agreement or 
award, 130. 

— for criminal conversation, 2285. 

— relating to pensions, 3930. 

Suits in 'vhich Small CauseCourt has no 
jurisdiction, 4002. 

Bar Councils 

Constitution of, 158. 

Councils Act, 152, 156. 

Constitution of Bar Councils, 158. 
Admission and enrolment of .Advocates, 
160. 

Right to practice. 168 I 

Alisconduct of Advocates — Punishment I 
— Procedure, 162-168. • 


Bar Councils Act — iCotiid .) 

Pow'er to make rules, 169. 

Bas reliefs 

Protection of sculptures, carvings, 
images, etc., 67. 

Benami purchase 

Suit agam^ Court auction-purchaser not 
maintainable on ground of purchase 
being on behalf of plaintiff, 537. 

Bengal^^Court^^Fees (Amendment) Act 

Bengal Court Fees (Amendment No. 2) 
2156. 

Bengal Court Fees (Second Amendment) 
Act (1935), 2l6l . 

Beneficiary 

Liability of — , joining in breach of trust, 

0«5LrC/. 

Rights and liabilities of — , 5296 . 

Who may be — , 5278. 

Bequests 

See Legacy. 

See Succession Act. 

Conditional, 4768. 

Contingent, 4767. 

— of annuities, 4782. 

— of the interest or produce of a fund, 
4782. 

— of things described in general terms. 
4782. 

Onerous, 4767. 

Payment of liabilities in respect of the 
subject of a — , 4780. 

— to an executor, 4773. 

Void—, 4761. 

— with directions as to application or 
enjoyment, 4772. 

Bequest to class 

— of persons under generRl description 
only, 4755. - 

Berar Laws Act, I7I. 

Berar Acts extended to — , 172. 

Acts partially extended to — , 174. 

Acts which have ceased to have effect 
and are repealed in — , 175. 

Bigamy 

Punishment for — , 3810 4575. 

Bihar and Orissa Court Fees (Amend- 
ment) Act, 2163. 

Bihar Court Fees (Amendment) Act, 2167 . 
Bills 

— and notes drawn out of British India, 
4653. 

Discharge from liability on notes, and 
cheques, 3763. 

Parties to notes, and cheques, 3744. 

Bills in Sets 

See Negotiable Instruments Act. 

— , 3777. 

Bills of Exchange 

See Negotiable Instruments Act. 

— 3727,4641. 

— and promissory notes by companies, 
1621 

Estoppel of acceptor or, bailee or 
licensee, 2544. 
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Bills op Exchange - (Cofiid.) 

Institution of summary suits upon — , 
1283. 

Bills of Lading 

See Ska Customs Act. 

— , 4641, 

Rules relating to, in case of carriage by 
sea, 307. 

Bills of Lading Act, 175. 

Births 

R' gistration of, and deaths, ISO. 

Births, Deaths and Marriage Registra- 
tion Act, 177. 

General registry offices of births, deatlis 
and marriages, 180 

Registration of births and deaths, 180. 
Registration establishment, 181. 

Jfode of registration, 182. 

Penalty for false information, 184. 
Correctic-n of errors, 184 . 

Amendment of Marriage Acts. 184._ 
Spcciitl provisions as to certain existing 
registers , 185- 

Board of Revenue 

See Central Board of Revenue Act. 
Central, Aci, 324. 

Boards ok Conch. iation 

— under Trade Disputes Act, 4964. 

Bombay . , 

Local Boards a» Calcutta, Madras and, 
of Imperial Bank, 2881. 

Bombay P'jnance Act, 2167. 

Bona fjpe transaciions 
Protection of — , 4C68. 

Protection of, in insolvency. 4193 

Bond. 4641. 

Warehousing — • 4515. 

Books _ * 

See Bankers’ Books Evidence Act. 

Statements, an 1 accounts of company, 

1650. 

Borrowing towers 

Con® tr net ion of ■ of Railway company, 
4258. 

— of local authorities, 3606. 

Boundaries 

— and trees, 254. 

Control over buildings, streets, trees, 
etc., in cantonments, 248. 

Boundary walls 

hedges and fences in cantonments. 

254. 

Breach of Contract 

See Contr.\ct Act. 

Consequences of — , 1931. 

Breach of Trust 

- . 5275. 

See Trust Aci . 

Kusband's liability for wife s, or de- 
vastation, 3660. 

Liability for — , 5285. ... 

Liability of beneficiary joining in — , 
53C0. 

British India 

Companies established outside — , 1>53. 

Bronze Coin (Legal Tender) Act*, 187. 


Bronze coins 

Power to declare certain, coined out- 
side British India to he legal tender, 
187. 

— when a legal tender, 1534. 

Bronze coinage, 1533. 

Brothels 

Power to remove, and prostitutes, 266. 

Buildings 

Control over, streets, boundaries, trees, 
etc., in cantonmeT»ts, 248. 

Government, Act, 2740. 

Tax on, and land to be a charge thereon 
221 . 

Burden of troof 
See JtviDENCE. 

See Presumptions. 

— , 2514. 

Burma 

Government of India and, (Ntiscel- 
laneous (Amendments) Act, 2804. 
Provisions as to companies registered 
in, or A<lcn before separation from 
India, 1566. 

Burial 

— and burning grounds in canton- 
ments, 241. 

Burning grounds 

Burial and, in cantonments, 241. 

*‘Buyer” 

See Salf, of Goons Act. 

— not bound to return rejected goods, 
4477. 

Transfer by — and seller. 4480. 

Buyer and Seller, Rights of 
S ee Sale of Goods Act. 

Sec Salic of Immovable Property. 

Bye-laws 

iV./?. — For jiower to frame bye-laws 
under special enactments, see con- 
tents of those enatlmenis 
Making of rules or. and issuing of 
orders between passing and coin- 
incncemeiit of enaciinent, 2736. 

Power to make to include power to add 
to amend, vary or rescind orders 
rules oi — , 2736- 

Rules and. under Cantonments Act, 278. 
Saving for previous enactments, rules 
and — . 2738. 

C 

Calcutta 

Local lioards at, Madras and Bombay 
of Imperial Bank, 2^’81. 

Calls on shares, 1772, 2886. 

C.\N.M.S 

Protection of Railways and. docks, 
wharves and piers, 2378. 

Cancellation of adhesive Stamp 
S ee Stamp Act. 

Cancellation of instruments 
S ee Specific Relief Act. 

Cancf.i.l.ation of Stamp. 2109. 

Cantonments Act, 1"^8 

Definition and demolition of canton- 
ments, 198. 

Boards and Cantonment Boards, 200. 
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Cantonmrnts Act — ( Contd ') 

Elections, 205. 

Members. 208, 

Servants, 209. 

Procedure, 209. 

Control by Government, 212. 

Validity of proceedings, 215. 

Spirituous liquors and intoxicating 
drugs, 215. 

Ta-Kation, 216. 

Assessment list, 218. 

Remission and refund, 220. 

Charge on immovable property. 221. 
Octroi, terminal tax and tol’, 221. 
Appeals, 223. 

Payment and recovery of taxes. 224. 
Special provisions relating to taxation, 
226. 


Cantonment fund and property, 228 

Contracts by Cantonment Board, 230- 

Duties and discretionary functions of 
Boards. 231. 

Public safety and suppression of 
nuisances, 232. 

General nuisances, 232. 

Dog*!, 234. 

Traffic, 235. 

Prevention of fire, etc , 235. 

Sanitation and the prevention and 
treatment of disease®, 2J6 

.Sanitary au»h .rities, 236. 

Conservanc> and sanitation, 237. 

Prevention of infectious or contagious 
diseases, 242. 

Hospitals and dispensaries, 246. 

Control of traffic, for hygienic purposes, 
247. 

Special conditions regarding essential 
services. 248. 

Control over buildincrs, streets, bourd- 
aries, trees, etc., 248. 

Buildings, 248. 

Streets, 253. 

Boundaries and trees, 254 

Markets, slaughter-houses, trades and 
occupations, 255. 

Trades and occupations, ”58 

Water supply, drainage and lighting, 
26?. 


Water supply, 262. 

Water drainage and other connections, 
264. 

Application of Ca«itonnients Act to 
Government wjter supplies. 265 

Rem:)val and exclusion from canton- 
ments and suppression of sexual 
immorality, 266. 

Powers, procedure. penalties and 
appeals. 269. 

Entry and inspection, 269 

Powers an f duties of police officers, 
27J. 


Cantonment Board 

Duties an I Hi^crelionary functions of 
Boards, 231 . 

Cantonment Fund 

— and property, 228. 

Cantonmeni;s CHouse Accommodation) 
Act, 2w. 


Cantonment property 

Cantonment fund and property, 228. 
Capital 

Alteration of, of company, 1777 
Alteration of, of Imperial Bank, 2887. 
Payment of interest out of, of Railway 
Company, 4257. 

Cargo 

Discharge of, and entry inwards of 
goods, 4512. 

Carriage by air 

Liability of-—, 303. 

Provisions as to liability of carriers in 
the event of the dcath^of a passenger, 
305. 

Provisions relating to combined — , 305. 

Carriage by Air Act, 299. 

Carriage by sea. 

Risks in case of — , 307. 

Rules relating to bills of lading in case 
of. 307. 

Carriage of Goods 

Carriage of property by railways, 4281. 
Responsibility of Railway administra- 
tions as carrier.s, 4290. 

Carriage of Goods by Sea Act, 306. 

Carriage of passengers 
— by railway, 4286 

Carriage of property 
— by railways, 4281. 

Carriers 

See Common carriers. 

See Carriage by air. 

Sec Carriage of goods by sea. 

See Carriers Act. 

See Railways Act. 

Carriage by Air Ac% 2^. 

Gdrriage of Goods by Sea Act, 3(Jo. 
Delivery to — , 4467. ... 

Responsibility of railway administra- 
tions s — , 4290. 

Carriers Act, 311. 

Carrier by sea 

Carriage of Goods by Sea Act, 306. 
J^esponsihiMn'es and Haliilities of — , 308. 
Kights and immunities of carrier by 
sea, 3C9. 

Carvings 

Prolection of sculptures, images, has 
reliefs, inscription or like objects, 67. 

Cash Certificates 

Post Office, Act, 3992. 

Caste . . • 

Law or u®age which inflicts forfeiture 
of or affects rights on change of reli- 
gion or loss of, to cease to be enforced, 
320. 

Castf- Disabilities Rf.moval .\ct, 317. 

Cattle 

Import of, and flesh, 261. 

Cattle trespass 

— in forest. See Forest Act. 

— on forest land. 2712. 

— on railways, 4320. 

Cause OF ACTION^ 

Frame of suit, 777. 
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Causes ok action, joinder of 

See Joinder op causes of action. 

Caveat 

See Succession Act- 
Census Act, 310. 

Central Board 

— of Iioperial Bank, 2881, 2890. 

Central Board ok Revenue Act, 324. 
Central Provinces Court Fees (Amend- 
ment) Act, 2176. 

Certificates 

Fee for — , 3294. 

Grant of, by Aflministralor-Oeneral, 

Certificates ok Administration 

Court-fee in probate«. letters of admi- 
nistration and — -,2101. 

Certificate of M.^rriace 

See Christian Marriage Act. 

“Certificate or N.^turalization” 

See Naturalization Act. 

Certificate for Pleaders 

See Legal Practitioners Act. 

—and mukhtars, 3272. 

Certificate of Sharfs 
See Companies Act. 

— , 2879. 

— or stock. 1S77. 

Certification i r.ade- marks, 5013. 

Certififd Copies 

— >f puhl c documents, 2492. 

Proof of documents by prtiduction of — , 
2493. 

Cession of territory 
Pi oof of — ,2524. 

Champerty 

— and inaintenance, I loo. 

Character, evidence of 
— when relevant, 2477. 

^ Xax on buildinijs and land to be a, 
thereon, 221. 

Charges 

See Mortgage- , , 

l,»formali«.n a«i to mortgages, etc . 

comi>anv. 16^1- 
— and mortgages. 5191 

Charge on mortgaged property 
S ee Mortgage. 

Charitarle and Religious Trusts Act, 329. 

Charitable Enuow.ments Act, 325. 

Charities ... c*. 

Suits relating to public — . 5/4. 


*^”1tJlevancy of statements in maps and 
I»lnn5» 2465. 

CHEgUF.^^^6^42^ from liability on notes, bills 

and — .376.V ot-?? 

Negoli.able Instrumc-nt. 3727 
Parties to Notes, Bill> and , 3/44. 

;i^ainst pruj.res. ambassadors and 
env >>•'. 568. 

Saving for prince? and—. 1218. 

Child . 

See Apprentice Act. 

See Child Marriage Restraint Act. 

Sec Children. 


Child Marriage Restraint act, 35. 

Chh.d labour 

See Factories Act. 

Employment of Children Act, 2395. 
Penally for employing a child whose 
labour has been pledged, 349. 

Penalty for making wilh a parent or 
guardian an agreement to pledge the 
labour of a child, 349. 

Penalty for parent or guardian making 
agreement to pledge the labour of a 
child, 349. 

Child workers 

Register of — , 2628- 

Children 

Apprentices Act, 71. 

Custody of. In matrimonial suits, 2280. 
Emploj ment of. Act, 2395 
— of annulled marriage, 2273. 
Prohibition of employment of young, in 
factorie«, 76?6- 

Special provisions for adolescents and. 
workii g in factories, 2626. 

Children, Custody of 

See Custody of Children. 

See Divorce Act. 

See Guardians and Wards Act. 

Sec Parsi Marhiacf. and Divorce Act. 

rHii.DRFN (Pleuginc of Labour) Act, 347. 

Christian Marriage Act. 349. 

persons by whom marriages may be 
solemnized, 354. 

Time and place at which marriages may 
be solemnized, 356. 

Marriages solemnized by ministers of 
religion licensed under this Act, 357. 
K«*gi>lration of marriage.? solemnized 
hy ministers of r€l gior,359. 

Marriages solemnized by or in tbe pre- 
sence of, a Marriage Registrar. 361. 
Marriage of Native (2b ristians, 366. 
Penalties under Christran Marriages 
Act, 368. 

CiNEM ATOGRAPH'C and DRAMATIC PERFORMAN 
CES 

Regulation of — , 235. 

City Civil Coi^rt 

Madras, Act — Court fees under, 2191. 

Civil Court 

Matlras City, Act — Court-ftes under 
2191. 

Civil Jubisoiction 

— of High Court, 3310. 

Civil Procedure 

— -of High Court, 3315. 

Civil Procepurk Copf (V of 19i 8), 376. 

— As to a{>plication of provisions of 
the Civil I’roccdurc Code to proreed- 
ing.s under special enactments, see 
contents of those enactments. 

Suits in general, 3'>'4. 

Jurisdiciu'ii of the Courts and r<.l /udi- 
CiJta, 394. 

Place of suing, 437. 

Institution of suits, 455. 

Summons and discovery, 455. 

Judgment and decree, 456. 

Interest, nov.er of Court to award, 457. 
Costs in suits, 459. 
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Civil Procedure Code — 

Execution of decrees and orders, 464- 

Courts by which decrees m.iy be execu- 
ted, 465. 

Questions lo be determined by Court 
executiriff decree. 473. 

Limit of time for execution, 493. 

Transferees and lecal representatives, 
499. 

Procedure in execution, 501. 

Arrest and detention in execution of 
decrees, 509. 

Attachment of decree in execution of 
decree, 514. 

Sale in execution, 536. 

Delegation to Collector of power to 
execute decrees against immovable 
property. 541. 

Distribution of assets, 546. 

Resistance to execution, 558. 

Commissions, issue of, 558. 

Suits in particular cases, 559. 

Suits by or against the Crown or public 
officers iti their official capacity, 559. 

Suits by aliens and by or against foreiern 
rulers and rulers of Indian States, 567. 

Interpleader suit, 570. 

Arbitration, 571. 

Special case, stating, 572. 

Suits relating to public matters, 572. 

Suits relating to public nuisance, 572. 

Suits relating to public cliarit'es. 574. 

Exercise of powers of Ad vocafe-General 
outside Presidency Towns, 590 

Appeals, 593. 

Appeals from original decrees, 593. 

Appeals from Appellate decrees, 601. 

Appeals from orders, 625. 

General provisions relating to appeals, 
629. 

Appeals to the King in Council, 630. 

Reference, review and revision, 648. 

S.’ccial provisions relating to the Char- 
tered High C<.'urts» 684. 

Rules, powers of High Courts to make 
rules as to procedure of Civil Courts,' 
685. 

Rules and Orders, 754. 

Parties to suits 754. 

Prame of suit, 777. 

Recogtiised agents and pleaders, 789. 

Institution of suits, 796. 

Issue and service of summons, 797. 

Pleading generally, 81 1. 

Plaint, 826. 

Written statement and set-off, 842 

Appearance of parties and consequence 
of non-appearance. 8^0. 

Examination of parties by the Court. 
874. 

Discovery and inspection, 875. 

Admissions, 882. 

Production, impounding and return of 
documents 884. 

Settlement of issues and determination 
of suit on issues of law or on issues 
agreed upon. 890. 

Disposal of the suit at the first hearing, 
894. 

Summoning and attendance of witnes- 
ses, 895. 


Civil Procedure Code — (C on/tf.) 
Adjournments, 904 

Hearing of the suit and examination of 
witnesses, 910. 

Affidavits, 916. 

Judgment and decree, 918. 

Execution of decrees and orders, 937. 
Payment under decree, 937. 

Stay of execution, 982- 
Mode of execution, 984. 

Arrest and detention in the civil prison,. 
992. 

Attachment of property, 996. 

Sale generally, 1048. 

Sale of movable property, 1061. 

Sale of immovable property, 1064. 
Resistance to delivery of possession to 
decree-holder or purchaser, 1102. 
Death, marriage and insolvency of 
parties, 1118. 

Withdrawal and adjustment of suits, 

1145. 

Payment into Court. 1161. 

Security for costs, 1162. 

Commissions, 1165. 

Commissions to examine witnesses, 
1165. 

Commissions for local investigation, 
1170. 

Commissions issued at the instance of 
Foreign Tribunals, 1177. 

Suits by or against the Crown or public 
Officers in their official capacity, 1178. 
Suits by or against military or naval 
men or airmen, 1180. 

Suits by or against corporations, 1181, 
Suits by or against firms and persons 
carrying on business in names other 
than their own, 1183. 

Suits by or against trustees, executors 
and administrators, 1191. 

Suits by or against minors and persons 
of unsound mind, 1192. 

Suits by paupers, 1-T9. 

Suits relating to mortgages of immov- 
able property. 1238. 

Interpleader suit, 1280. 

Special case, power to state, 1281. 
Summary procedure on negotiable in- 
struments, 1182. 

Arrest and attachment before judgment, 

J 286 . . . . , 

Xemporary injunctions and interlocu- 
tory orders, 1296. 

Appointment of receivers, 1309. 

Appeals from original decrees, 1325. ^ 

Slav of proceedings and of execution, 
1338. 

Procedure on hearing of appeals, 1344. 
Judgment in appeal, 1373. 

Decree in appeal, 1381. 

Appeals from appellate decrees, Ijoo. 
Appeals from order.®, 1384- 
Pauper appeals, 1393. - 

Appeals to the King in Council, Jov/. 
Reference. 1407. 

Review 1409. - , - 

Chartered High Courts— Procedure of, 

1425 

Provincial Small Cause Courts— Proce- 
dure of, 1426. 
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Civil Procedure Code — iContd'). 

Presidency Small Cause Courts — Proce* 
dnre of, 1426. 

Civil remedies 

— under Copyright Act, 2036. 

Civil services 

— under the Crown, 2781. 

Claims for waste land 

See Waste Lands Clauses Act. 

Claims to attached Property 
S ee Execution of Decrees. 

Investigation of claims to and objections 
to attachment of attached propert>. 
1028. 

Investigation of claim to property at- 
tached before judgment, 1293. 

Claims to waste Lands 

See Waste Lancs Claim .Act. 

Coasting trade 

See Sea Customs Act. 

— . 4527. 

Codicils 

See Wills 

Sec Succession Act. 

Wills and — . 4741. 

Coercion 

— vitiates contract, 1846. 

Liability of person to whom money i<s 
paid, or thing delivered by mistake, or 
imdei . 1929 

Will obtained by fraud, or importunity, 
4742. 

Coinage 

Native, Act, 3711. 

Coinage Act, 1530. 

Silver coinage. 1532. 

Nickel coinage, 1533. 

Bronze coinage, 1533- 

Legal tender. 1533. . r 

Diminished, defaced and counterfeit 

coins, 1535. 


act to enable the Government of 
India to declare certain, of Indian 
States to be a legal tender in British 
India, 3711. 

Bronze. Legal Tender Act l^"/- 

Dimensions and designs of — , laoo. 

Diminished, defaced and counterfeit—. 

Powi^r to declare that the, of an Indian 
State shall be legal tender. 3711. 

Prcihibiiion of receipt by local authori 
ties and railway*^ as money of metal 
which is not — , 3685. 

Standard weight and fineness of — , 1532. 

Collector, executio.n of decrees nv 

See FxECuriON of decrees bv Coli.ecior. 

4093. , . . , ^ 

Exercise of papers of Advocatc-Gen^cral 
outside Presidency Towns by , 590. 


Collusion .... 

Fraud or. in obtaining judgments or m- 

compelency of Court, may be proved' 
2471. 

—in divorce suit, 226S. 

OC.M.— 678 


Colonial Courts 

Court fees in suits in the, of admiralty 
at Karachi, 1538. 

. — of Admiralty (India) Act, 1537. 

Colonial Courts of Admiralty (India) 
Act, 1537. 

Colonial Divorce Jurisdiction 
Indian and, Ac^, 1538, 3072. 

Rules under the Indian and. Act, 1543. 

Commercial Documents Evidence Act, 1546. 

Commission , 

—and rebates and licensing of agents 

under Insurance Act, 310^. 

— for local investigation, 1170 
— issued at the instance of Foreign 
Tribunals, 1177. 

— issued by foreign Cr'iirts, 559. 

Issue of, by Courts, 558. 

Law as to summonses, and witnesses, 

4377. , 

—to examine accounts, 1172. 

— to examine witnesses. 1 165. 

Fees to, for local investigation and corn* 
mis«ioner for partition or to take 
accounts or for the examination of 
witnesses, 1176 

Commission to examine Witness 
See Commission- 
Committees of Arditration 

— under Cantonments A,ct, 274. 

Committee OF Inspection 

— under Insolvency Act, 4078. 

Committee of Lunatic 
See Lunacy Act. 

Common Carriers 

See Railways Act. , . 

Ke^sponsibility of railv^ay administra- 
tions as carriers, 4290. 


Common property 

Transfer by co-owners of share in — , 
5081. 

Commutation of pensions. 3933. 

Company 

See Banking Company. 

See Companies Act. 

Companies 

Acquisition of land for — , 3218. 

Life Assurance, Act. See Insurance 
Act. 3378. 

Companies Act, 1548. e r - ^ 

Constitution and incorporation oi t-om- 

pany, 1 561 . . . e r - 

^femorandum of Association of com- 
pany. 1565. 

Articles of Association, 1571. 
Association not for profit, 1575- „ 

Companies limited by guarantee, Ip'?. 
Share capit.al, registration of unlimited 
Company and unlimited liability oi 

Directors, 1576. , ct/l 

Distribution of share capital. 15/0. 
Reduction of share capi*al, 1590. 
Variation of shareholder s rigrUs, Java. 
Registration of unlimited Company 
as limited. 1596. . . , y 

Reserve liability of limited Company, 

1596- . . 

Management and administration ot 

Company, 1597. 
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Companies Act — iCortld.) 

Office an.i name of Company, 1597. 

Meetings and proceedings of Company, 
1599. 

Directors of Company, 1606. 

Managing agents of Company, 1614. 

Contracts by C'^'mpany, 1620. 

Prospectus of Company, 1625. 

Allotment of shares, 1633. 

Commissions and discounts, 1637. 

Payment of interest out of capital, 1640 

Certificates of shares, etc., 1641. 

Information as to mortgages, charges, 
etc., 1641. 

Debentures and flt)ating charges, 1648. 

Statements, books of. accounts of com- 
pany, 16.50. 

Statement to be published by banking 
and certain other companies, 165*^. 

Investigation by the Registrar of Com- 
pany,^ 165'!. 

Inspection and audit of accounts of Com- 
pany, 1656. 

Company carrying on business with less 
than the legal minimum of members* 
1662. 

Service and authentication of docu- 
ments, 1662. 

Tables, fotnis and rules as to prescribed 
matters, 1662. 

Arbitration and compromise under 1663. 

Winding up of Company, 1672. 

Contributories. 1673. 

Winrling up by court 1677. 

Offi ' ia! Liquidator, 1690. 

Ordinary powers ofCourt in winding up» 
1698. 

Extr-rordinary powers o F court, 1703. 

Enf 'Tcement of and appeal fr<.»m orders, 
1706. 

Vobintary winding up, 1708. 

Members* voluntary winding up, 1710. 

Creditors* voluntaiy wind ng up, 1713. 

Members' or creditors* voluntary wind- 
ing up, 1715. 

W^inding up subject to supervision of 
Court, 1720. 

Removal of defunct companies from 
K’egister, 1 743. 

Rec 2 istr.atioti olTice and fees, 1744. 

Application of Act to companies forced 
and registered under former Com- 
panies Acts, 1746 . 

Companies authorised to register under 
this Act, 1746. 

Winding up of unregistered Companies, 

Companies established outside British 

India, 1753. ^ 

Com»>anies, 1759. 

Supplemental under, 1765. 

Legal proceedings, offences, etc., 1/65. 

Succes‘iion Act and. not to affect Admi- 
ni s t rator-Gener.'il and saving of pro- 
visions of Presidei.cy Police Acts as 
to petty estates, 47. 

CoMp.A.NiEs (Forhign Interests') Act, 1814. 

Company LIMITED BY CUARANTTE 

Memorandum and Articles of Associa- 
tion of a, and having a share capital* 
1792. 


Company limited by guarantee — iContd .") 

— not having a share capital, 1790. 
Memorandum of — , 1567. 

Company limited by shares 
Memorandum of — , 1566. 

Regtilations for management of a — , 

1770. 

Compensation 

See Fatal Accidents Act. 

See Land Acquisition Act. 
Apportionment of, in land acquisition 
cases, 3211. 

— for injuries to workmen. See Work- 
men's Compensation Act. 

— for obtaining arrest, attachment or 
injunction on insufficient grounds, 591 
— incase of dishonour of Negotiable 
Instruments, 3772 

Land Acquisition (Mines) Act, 3226.^ 
Matters to be neglected in determining, 
in land acquisition cases, 3208. 
Payment of, in land acquisition cases, 
3212 

Power to award, in certain cases, 4592, 
Rules as to amount of, in land acquisi- 
tion cases, 3208. 

Suit for, for act not actionable without 
special damage, — Limitation, 3453. 

Suit for, to the family of a person for 
lo«5S occasioned to it by his death by 
actionable wr6ng, 2638. 

Compensatory COSTS 

— )n respect of false or vexatious claims 
or defences, 463. 

Competency to contract 
S ee Contract Act. 

Composition . . 

— and schemes of arrangement in insol- 
vency, 4047, 4167. 

— of tax , 227. 

Composition and Scheme of arrangement 
S ee Provincial Insolvency Act. 

See Presidency Towns Insolvency Act. 

Compounding Stamp Duty 
S ee Stamp Act. 

Compromise 

Agreement or, by next friend or guar- 
dian for the suit, 1207. 

Arbitration and. under Companies Act, 
1663. 

— of suit, 1152. 

Withdrawal and adjustment of suits, 
1145. 

Compromise of suit 

See W ithdrawal and adjustment of 
suits. 

Compulsorily Registrable Documents 
See Registration Act. 

— , 434 1 . 

Compulsory Deposits 

See Provident Funds Act. 

Protect! n of. to Provident Fund, 411^:. 

Compulsory Savings 

See Provident Funds Act. 

Computation . OF Time 

See Limitation Act. 

— , 2733. 
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Computation op time -iContd.^ 

Computation of period of limitation, 
3407. 

— mentioned in instruments, 3454. 
CONCII-IATION Bo.ARD 

Boards of conciliation under Trade Dis- 
putes Act, 4C64. 

Conciliation officers 

— under Trade Disputes Act, 4969. 

Conciliation of Trade Disputes 
See Trade Disputes Act. 

Concurrent Legislative List, 2802. 
Conditions 

— and warranties in sale of goods, 4459. 
When, to be treated as warranty in sale 
of good-^, 4460 

Conditions and Warranties 
S ee Sale of Goons Act. 

Conditional dequests 
See Bequests 
— , 4768 

Conditional Sale, mortgage by 
See Moktcace. 

Condition restr.aininc alienation, 5055. 
Condonation 

— effect of, in divorce suit, 2266. 

Conduct of public servanis 

Public Servants (Inquiries) Act, 4250. 

Confession 

— caused by inducement, tbreat or pro- 
mise when irrelevant in criminal pro- 
ceeding?, 2428. 

— to police oOicer not to be proved, 
Conjugal Socifty 

See Restitution of conjugal rights. 

^ce Husband and wipe. 

Consanguinity, 4732 
Kindred or — , 4732. 

T.ible of pr..>hibited degrees or. and 
affinity for marriage among Parsis, 
3820. 

Consanguinity, Rules of 
See SuccF.ssiON Act. 

Conservancy _ 

— and sanitation in cantonments, 23/. 

Conservation of pobt.s , . . . , . 

Rules for the safety of shipping and the 

— . 3945. 

Conservator of Ports 

Appointment of — , 3941. 

Consf.nt . 

Want of, avoids contract, loa/. 

CONSIDF-RATION 

— for guarantee, 1945. , . 

What, and objects are lawful and wnat 
noi, 1861. 

Who may be an agent — , not necessary, 
1972. 

CoNSinEH.ATION FOB PBO.MISE 

See Contract .*\ct. 

Consignment note 

Air — , 302. 

Consolidation op suits, 1398. 

Constitution r 

Prjjvisions in case of failure of consti- 
tutional machinery, 2748. 
Constitution of Bar Councils, 158- 


Constitution of courts 

— of Small Causes, 4221. 

Construction of Acts 

See General Clauses Act. 

General rules of—, 2730. 

Construction of Indian Acts 
S ec General Clauses Act. 

Constructive Trusts 
See Trusts. 

Construction of Wills 
See Wills. 

See Succession Act, 3828. 

— , 4748. 

Consular marriages, 373. 

Contagious diseases 

Prevention of infectious or-—", 242. 

Contempt OF Court 

Limit of punishment for — , Io20. 

Power of superior courts to punish — , 

—Presidency Small Cause Courts Act, 
4018. 

Contempt OF Courts Act, 1815. 

Contingent bequests 
See Bf-Quests, 4767. 

Contingent Contract 
S ee Tontract Act. 

— . 1888. 

Contingent rights 

— of trustees, 5246. 

Continuing breaches 

— and wrongs — Limitation, 3452 

Continuing Guar.antek 

Sec Indemnity and Guarantee. 

Revocation of, b> cliange in firm, 3859. 

Continuing WRONi^s 

Continuing breaches and wrongs 
Limitation, 3452. 

Continuous Easement 
S ee Easement Act. 

Contract Act 

Sec Sale of Goods Act. 

See Bailment. 

See Agency. 

Communication, arccolance and revoca- 
tion of proposal^, 1839. 

Contract?, voidable contracts and void 
agieimcnl'i, 1842. 

Void agreements, l'-7S. 

CTontii’gent conti act', 1888. 

Performance of contracts, 18^0. 

By wiiom contracts must be performed. 

Time and place of performance, 1898. 
1‘erformancc of reciprocal promises, 
1900. 

Appropriation of payments, 1907. 
Coniracis which need not be performed, 

19 0. 

Ccrlain relations re«pmblirg those 
createil by contract. 1919. 

Con**- quences of breach of contract^ 

1931. 

Indemnity and guarantee, 1942. 

Bailment, 1958. 

Bailments of pledges, 1965. 

Suits by bailees or bailors against 
wrongdoers, 1970. 
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Contract Act — ( Contd '). 

Agency, 1970. 

Sub-agents, 1975. 

Ratification of acts of agents. 1976. 
Revocation of authority of agents* 1979. 
Agent's duty to principal, 19«1. 
Principal's duty to agent, 1986. 

Effect of agency on contract with third 
persons, 1988. 

— which may be specifically enforced, 
4586. 

— which cannot be specifically enforced, 
4593. 

Against whom, cannot be specifically 
enforced, 4605. 

Against whom, may be specifically en- 
forced, 4603. 

For whom, cannot be specifically enforc- 
ed. 4600. 

For whom — , maybe specifically enforc- 
ed, 4599. 

-^by cantonment authority, 230 . 

— by companies, 16^0. 

— of Imperial Bank, 2880. 

Effects of, of sale of goods, 4464. 
Evidence of terms of, grants and other 
dispositions of pr.^perty reduced to 
form of document — Proof of, 2501. 
Formalities of llie, for sale of goods, 
44.S8. 

Formation of, for sate of good«» 4458. 
Prop rty, liabilities and suits under 
Government of India Act, 2758 
Repudiatio!) of, l^efnre due date, 4484. 
Rescission of — 4607. 

Specific perf<»rmance of— , 4586 
Sub ject' matter of, of sale of goods, 
4458. 

Suits on foreign. — Limitation, 3407 
— voidable contracts and void agree- 
ments. 1842. 

''Contract of Carriage" 

Sec Carriers. 

See Carriage by Sea Act. 

Contract of Sale 

See Sale of Gooi^s Act. 

— , 4458. 

Contract of Service 

See Apprentices Act* 

Contract, Rescission of 

See Specific Relief Act. 

Contracts, Specific Performance of 
See Specific Relief Act. 

Contracting out 

— not valid under Payment of Wages 
Act, 3926. 

Contribution 

Marshalling and — , 5174. 

— to mortgages, 5175 

Contributories 

Liability as, of present and past meinoers 
of company, 1673. 

—under Companies Act, 16 '3. 

Controller OF PATENTS 

Powers and duties of—, 3912. 

Conversion (caste) . . . 

or usage which inflicts lorfeiture 
of, or affects, rights on change of „ 


Conversion (Caste) — (C on/rf.) 

religion or loss of caste to cease to be 
enforced, 320. 

Native Converts' Marriage Dissolution 
Act, 3713. 

Conversion 

— of perishable property, 5282. 

Conversion of shares. 

— into stock, 1776. 

Convert 

Native Converts' Marriage Dissolution 
Act, 3713. 

Conveyance of Land Act, 1994. 

Conveyance — , 4643. 

Co-operative Life Insurance Societies. 

Mutual Insurance Companies and — 
3131. 


Co-operative Societies 

Multi Units, Act, 3690. 


Co-operative Societies Act, 1997. 
Registration, 2r01. 

Rights and liabilities of members, 2003. 
Duties of registered societies, 
Privileges of registered societies, 2004. 
Property and funds of registered 
societies, 2007. 

Inspection affairs, 2008. 

Dissolution of society, 2009. 

Rules, 2013. 

Co owners 

Transfer by', of share in common pro- 
perty, 5081. 

Transfer by one — , 5080. 

Copies . . , 

Fees for registration, searches and — , 

4398. 

Copper coins _ _ 

Saving of — , 1537. 

Copying fees , , a 

Fees for registration, searches ana 

copies, 4398. 

Copyright 

— in registered designs, 3906. 

Ownership of. etc., 2034. 

Term of — , 2034. 

Copyright Act, 2019. 

Imperial copyright, 2028. 

Rights. 2028 

Civil remedies. 2036. 

Importation of copies, 2037. 

Special provisions as to certain works, 
2039. 

Application to British possessions, 2044. 
International copyright, 2046. 
Application of, to British India with 
adaptations, 2023- 

CoPYRiGHT Act English, (Applicable to 
British India) Act, 2027. 


•RESPI'NDENT .. 

Adulterer to be, in divorce suit, Z2&3. 

of. etc from msolvc»cy 
proceedings, 4084. 

Suits bv or against — , lIoL 
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CO-SHARER 

Bid of, to have preference in auction 
sale, 1068. 

Costs 

'N.B . — As to power of Court to award 
costs under particular enactments, see 
contents of those enactments. 

— and security for in certain cases, 1164 
Compensatory, in respect of false or 
vexatious claims or defences, 463. 
Damages and, in matrimonial stiits, 2276 
Disputes as to arbitrator's remunera- 
tion or — , 138 

Fees an I, under Presidency Small Cause 
Courts Act, 4016. 

— in insolvency proceedings, 4215. 

— in land acquisition cases, 3210. 

— of adjournments, 90S. 

— of interrogatories, 876. 

— of mortgagee subsequent to decree, 

1272. 

— of reference to High Court. l‘K'o. 

— of voluntary winding up of company 
1719. 

— , power to awaril, 459. 

Power to order litigious, to pay, di//. 
Security for — , 1162. 

—under Barikt-rs’ Books Evidence Act, , 

— where pauper succeeds, 1233. 

Cost OF processes 

Rules as to — . 2106. 

Costs, Security for 

See Security for Costs. 

CO-SUHETY . 1 j 

Liability of co-sureties hound in 

different sums, 1957- 
Release of one, does not discharge 

others, 1954. 

co-trustees 

— cannot act singly, 5294. 

Contribution as between-—, 52o7. 

Several liability of — , 5287. 

Cotton yarn , j .t ..-.,1 

Stamping of piece goods, and threao, 

3678. 

Counterfeit Coins - 

Diminished, defaced and — . 16.55. 

Court 

Discretion of — . 4597. 

Federal. Act. 2641. 

^ Pleaders on enrolment may practice in 
and revenue-ofiiccs, 32/3. 

Courts executino pf-crees, 950. 

Court Executing 14ecrf-es. Powf.rs 

See Execuiio.n of Decrees ani* Orders. 

Court-fees ^ ^ ->ha 

Assam, (Amendment) Act. 2146. 

Bengal (Amendment) Act, I,'- 2. 2151. 
Bengal. (Amendment No. 2) Act, l'/2z, 

2156. , ^ 

Bengal (Second .Amendment) Act, iyJ5, 

2161. . . < . 
Bihar and Orissa, (Amendment) Act, 

2163. 

Bihar, (Amendment) Act. 2167. 


Court Fees — i,Contd). 

Central Provinces, (Amendment) Act, 
2176. 

Punjab, (Amendment) Act, 1922, 2192. 

Punjab, (Amendment) Act, 1939, 2196. 

Madras, (Amendment) Act, 2180. 

U. P.» (Amendment) Act, 1932, 2197. 

Do. Do. 1933.2202. 

Do. Do. 1936 2216. 

Do. Do. 1938. 2205. 

Do. Do. 1941,2221. 

Decision of question as to valuation of 
suits. 2091 . 

— in suits in the Colonial Courts of 
Admiralty at Karachi, 1538. 

Madras City Civil Courts Act — , under, 
2191. 

Madras, -Hindu Religious Endowments 
Act — . under. 2i90. 

Power to make up deficiency of — , 713. 

Saving of Stamp Act as to — , 4684. 

Court-Fees Act 

See Suits Valuation Act. 

See Stamp Act. 

Fees in the High Courts and in the 
Courts of Small Causes at the Presi- 
dency Towns, 2059. 

Fees in other Courts and in public 
offices, 2062. 

Court-Fees on Probates, Letter of Ad- 
ministration and certificates of ad- 
ministration, 2101. 

Process fees, 2106. 

Mode of levying court-fees, 2107. 

Advalorem cuurt-fees, 2111. 

Fixed court-fees, 2126. 

Valuation of the movable and immova- 
ble property of deceased for purpose 
of court-fees, 2141. 

Court-Fees (Amendment) Act, 1910, 2142. 

Court Language 

Language of Subordinate Courts, 692. 

Courts of Admiralty 

See Colonial Courts OF Admiralty. 

Colonial, (India) Act, 1537. 

Courts of Inquiry 

— under Trade Disputes Act, 4964. 

Courts of S.mali. Causes 

See Presidency Small Cause Courts 
Act. 

See Provincial Smai.l Cause Courts 
Act. 

Appeal from certain orders of — , 4230. 

Establishment of — , 4221. 

Revision of dectees and or<iers of — , 
4231. 

Court of Wards 

— , Income-tax, 3015. 

Creditors 

Legacies to, and portioners, 4783. 

Creditor's voluntary winding up. 

—of companies, 1713. 

Criminal conversation 

Bar to suit for — , 2285. 

Criminal jurisdiction 

— of High Court, 3312. 

Criminal law 

— administered by High Court, 3340, 
3353, 3362, 3373. 
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damage 


Criminal lunatics 

Reception and detention of — , 3622. 
Removal of lunatics and — , 3625. 

Criminal Procedure 

— in H»gh Courts, 3315. 

Cross-Ci.aim 

Written statement and set-off, 842. 
Cross decrees 

— and cross-claims in mortgage suits, 
976 

Execution in case of — , 973. 
Cross-examination 

— of person called to produce a docu- 
ment, 2556. 

Crown 

See Government. 

— and its officers n^t liable for 
to stranded timber, 2707. 

Civil services under the — , 2781. 

Patent to bind — , 3894. 

References to the sovereign in enact- 
ment, 2734. 

Saving for mineral rights of the — , 
3228. 

Suits by or against the crown, 559. 

Suits by or against, or Public Officers in 
their official capacity, 559, 1178. 

— to be bound by Arbitration Act, 140. 

Crown-debt 

Recovery of sums due to Government 
from Co-operative Society, 2018. 
Crown Grants Act, 2142. 

Curator 

Protection of property of deceased, 4787 
Curators 

Appointment of public — , 4792. 

Currency Act, 2144. 

Custody of Children 
See Divorce Act. 

See Parsi Marriage and Divorce Act. 
See Guardians and Wards Act. 

Custody of Lunatics 
S ec Lunacy Act. 

—and management of their estates, -634. 

Custody of Minor 

See Guardians and Wards Act. 

Customary Kasements 
See Easements Act. 

— , 2329. 

Incidents of — , 2332. 

Customs 

Land, Act, 3232. 

Customs Duty 

See Ports Act. 

See Land Customs Act. 

See Sea Customs Act. 

See Tariff Act. , 

Levy of, and exempt in from— 

CuTcm Memons Act, 2144. 

D 

Damages ^ 

Sec Fatal Accidents Act. 

See Workmen's Compensation Act. 

See Contract Act. , 

— and costs in matrimonial suits, 

— for non-acccptance of bills, 4483. 
Liquidation of — Not a bar to specihc 
performance, 4593. 
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Damages — iContd .) 

Power of Court to assess, against delin- 
quent directors, 1732. 

Settlement of, in matrimonial suits, 2279. 

Death 

Effect of. before right to sue accrues* 
3423. 

— . marriage and insolvency of parties — 
Effect on pending «uits, 1118. 
Provisions as to liability of carriers in 
the event of the. of a passenger, 305. 
Registration of births and — , 180. 

Right of suit on, of partner, 1187. 

Suit for compensation to the family of a 
person for loss occasioned to it by his, 
by actionable wrong, 2638. 

Deaths 

Births, and Marriages Registration Act, 
177. 

Death sentences 

Provisions as to — , 2791. 

Debts 

— of all descriptions to be proved in 
winding up proceedings, 1722. , 

Priority of, in insolvency, 4201. 

Property available for payment of, in 
insolvency, 4060. 

— provable in insolvency, 4058, 4160. 

Debtor and Creditor 

See Presidency Towns Insolvency 

See Provincial Insolvency Act. 

Deceased persons _ 

^eposits belonging to the estates oi. 

Savings Bank, 2807. 

Decrees _ 

See Judgment and Decree. 

See Execution of decree and order. 
Amendments of judgments, or orders, 
738 

Appeals from appellate— » 601. 

Appeals from original — , 593. 

Appeal to the High Court from original. 

of Subordinate Court, 1382. 

Attachment of — . 1014. 

Declaratory — , 4612. 

— in appeal, 1381, 

Judgment and — 456, 918. 

Decrees and Orders Validating Act, 2223. 

Decrees. Execution of 

See Execution or Decrees and Orders. 

Decree-holder 

See Execution of Decrees and Orders. 
Defendant 

Effect of substituting or adding new 
plaintiff or, on limitation, 3448. 

Application of certain, to all Indian 
laws. 2730. 

— in General Clauses Act, 2717. 

Defunct Companies ■*....># r«m- 

Femoval of, from register of Com 

panics, 1743. 

Delegation OF POWERS 

—to Official Receivers. 4217. 

Trustee cannot delegate, 

Delhi . , -5-- 

Province of — , ^^5. 
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Delhi Laws Act, 1912, ^£ 1 ^. 

— , 1915, 2236. 

Delhi Restriction of Use of Land Act, 
2239. 

Delinquent directors 

Power o£ Court to assess damages 
against, 1732. 

Prosecution ol — . 1735. 

Delivery, 4472 
Delivery of goods sold 

See Sale of Goods Act. 

Instalment — ,4474. • t . 

Negoiiation by, of Negotiable Instru- 
ments. 3751. ^ 

Of wrong quantity of goods sold, 44/4. 
Rules as to, in sale of goods. 44/3. 

— to carrier, 4467. 

to carrier or wharfinger, 44/3. 


Devastation. ... . . 

Husband's liability for wife s breach of 
trustor—, 3660. 

Directors. . 

Qualifications and disqualifications of, 
and (.thers ot Impel ial Bat>k, 28fc9. 
Unlimiied liability of — , 1596. 

Directors of Companies. 

See COMPANIES Act. . 

Disqualifications of, of Companies, l/oi. 
— ofcompanifs, 1606. 

Director’s rejport, U51. 

Disaijled Pi RSONS, Suits by 
See Limitation. 

Sec Limitation Act. 

Disabilities’ Removal of 

^ee Hindu Inheritance (Removal of 

DlSABILITlF-S) Act. 


Dei-ivery of Possession Fvkcu- 

— in cxecut on of decree. bee Lxecu 

TION OF DF.CREE. 

Demonstrative Legacies 

See Succession Act. 

— , 4776 

Deposit of Wills 

Sec Registration Act. 

^^''^bclopging to the 

persons in Savings Bank. 2b07. 
—belonging to lunatics in Savings Bank, 

2309 

— belonging to minors in Savings Bank, 

by^defendant of amount in satisfac- 
tion of claim. 1161 . 

— by Insurance Comoames. , U»/. 

— bv Provident societies, 31^1; 

— ma le by married women m Savings 

Bank, 2809. 

“"plymenfo^'mpcntalion or deposit of 
slml in Court-Land Acquisition Ad. 

SeV U nclaimed Deposits Act. 

Deposit of money 

— etc., in Court, 1369. 

“egwValiot. office. «77, 

Assembly (Deputy Ptesi- 

dents' Salary) Act, 3305. 

^^^Soe^lNHERITANCE Act. 

—how traced S264. 

DEsm^NS^^^rENTs and Designs Act. 

Patents and, Act. 3»oi. oonfi 

Tkirnsion of 

Time) Act. 3V17. 

Designs. Ri^<->stration op 

Sec Patents and Designs act. 

Destruction of Records Act, 2245. 

^"■^A^Test'knd, in execution of 

Kxemption of members of legislative 
bodies from arrest atTd, under civil 

process, 690. 


Disability . 

Agent of person under — , 3446. 

Legal — Effect on limitaiion, 3398. 

— of one of several plaintiffs or appli- 
cants — Effect on limitation. 3401. 

Discharge, Order of 

See Provincial Insolvency .^ct. 

See Presidency Towns Insolvency Act. 
— 45S7. 

Discharge of insolvent. 4053. 4169. 

Procce<!«ngs fr,,m act of insolvency to 
— 4031, 4129. 

Discovery . . ., 

— and inspection in civil suits, 875. 

Summons and — , 455. 

Discovery of Documents 

Discovery and inspection in civil suits, 

875. 

Diseases „ . , . ^ . 

I'revention of infectious or contagious 

— , 242. 

Dishonour by non-acceptance 

— of Negotiable Instruments, 3767. 

Dishonour by non- payment 

— of Negotiable Instruments, 3767. 

Dismissal . , , 

Power. to jippo'nt to include power to 

suspend or dismiss, 2735. 

Suspension and, of pleaders and mukh- 
guilty of unprof6Ssional conduct, 

3276. 

Dismissal for default 

Appearance of parties and consequence 
of non-appearance, 850. 

Dispensaries 

Hospitals and, in cantonment, 246. 

Disposal of the suit 

— at the first hearing, 894. 

Disposition OP property 

Evidence of terms of contracts, ^ants 
and other, reduced to form of docu- 
ment — Proof of, 2501. 

Dispossession 

— by decree-holder or purchaser, 1107. 

Disqualification 

— of insolvent, 4082. 

Dissolution of Co operative Society, 2009. 
Dissolution of firm, 3859 


5424 


^HE OrviL Court Manual (Imperial Acts) 


Dissolution of Marriage 

See Native Converts' NIarriage Disso- 
lution Acrr. 

— , 3713. 

Suit for — , 2259. 

Dissolution of Muslim Marriages Act, 
2246. 

Dissolution of Partnership 
See Partnership Act. ' 

Dissolution of a firm, 3859. 

Distances 

Aleasurement of — , 2734. 

Distraints 

Scale of fees to be levied in, for house 
rent under Presidency Small Cause 
Courts Act, 4021. 

Distresses 

— Piovisions of Presidency Small Cause 
Courts Act, 4012. 

Distribution of assets 

— of execution sale, 546. 

Distribution of property 
— of insolvent, 4073, 4201. 

Dividends 

Accounts and, of Imperial Bank, 2892. 

— and reserve fund of companies, 1783. 

Division Courts 

Powers of single judges and, in High 
Court, 3314. 

Divorce 

See Divorce Act. 

See Indian and Colonial Divorce Juris- 
diction Act. 

See Judicial Separation. 

See Parsi Marriage and Divorce Act. 

See .Marriage. 

See Husband and Wife. 

See Native Converts’ Marriage Dis- 
solution Act. 

Dissolution of Muslim Marriages Act. 
2246. 

Indian and Colonial, Jurisdiction Act, 
1538, . 072. 

Native Converts’ Marriage Dissolution 
Act. .3713. 

Parsi Marriage and. Act, 3F08. 

Remarriage of parties after-; , 22^. 

Suit for dissolution of marriage, 2259. 

Divorce a mensa et toro 

See Divorce Act. , 

Bar to decree for, but judicial separa- 
tion obtainable by husband or wife, 

2273. 

Divorce Act, 2248, 2251. . ^ 

Matrimonial jurisdiction of High Court, 
2256. 

Dissolution of marriaee, 2259. 

Nullity of marriage. 2271. 

Judicial separation, 2273. 

Protection orders, 2275. 

Reversal of decree of separation, 2274, 
Restitution of conjugal rights. 2275. 
Damages and costs, 2276- 
Alimony. 2277. 

Settlements, 2279. , ^ 

Power to order settlement of wife s pro- 
perty for benefit of husband and 
children, 2279. 

Settlement of damages, 2279. 


Divorce Act — iConid .') 

Custody of children, 2280. 

Procedure in suits under — , 2282. « 

Remarriage, 2284. 

Divorce jurisdiction 

— of High Court in Burma where par- 
ties are domiciled in England or 
Scotland, 1540. 

Docks 

Protection of railways and canals, 
wharves and piers, 2378. 

Documents. 

See Production, Impounding and Re- 
turn OF DOCUMENTS. 

Accounts, receipts and, of Bank by whom 
to be signed, 2891. 

Commercial, Evidence Act, 1546. 

— of which registration is optional, 4362. 
Presumption as to — , 2494. 

Production, impounding and return of — • 
884. 

Registration of, executed by Govern- 
ment officers or certain public func- 
tionaries, 4401. 

— relied'on in plaint, production of, 836. 
Service and authentication of, under 
Companies Act, 1662. 

Translation of — , 2566. 

Documentary evidence, 2481. 

Exclusion of oral by — * 2500. 

Documents of carriage, 301. 

Docs. 

Registration and control of — , 234. 
Domicile. 

See Succession Act. 

— , 4727. 

See Easements Act. 

Donatio Mortis Causa, 

Gifts in contemplation of death, 4786. 

Donated mortis causa. 

Saving of and Mahomedan Law, 5230. 

Dower Act, 22*50. 

Drainage 

— and sewer connections to buildings, 
253. ■ 

Water supply, and lighting under can- 
tonments Act, 262. 

Water, and other connections, 264. 

Dramatic performances. 

Regulation of cinematographic and — , 

235. 

Drawback t 

See Sea Customs Act. 

See Tariff Act. 

— , 4505. 

Conditions for grant of — , 4505. 

Drift and Stranded Timber 
S ee Forest Act. 

Drift Timber . . ^ 

Collection of drift and standard timber, 

2706. 

Notice to claimants of — , 2707. 

Dumb witnesses, 2545. 

Duty (STA^fp) 

Liability of instruments to — . 404/. 



General Index. 


5425 


Dutv (Stamp) — (Contd.) 

reduce, remit or compound — , 
4650. * 

Duties (Stamp). 

— how to be paid, 4650. 

Dying ueclaration 

When it relates to cause of death, rele- 
vancy of, 2449. 

K 

Earnings 

Married women’s wages and — , 3656. 
Easement 

Acquisition of right to — , 3454. 
Continuous and discontinuous, apparent 
and non-apparent» 2302. 

Easements Act 

Easements generally, 2300. 

Imposition, acquisition and transfer of 
easements- 2308. 

Incidents of easements, 2332. 
Disturbance of easements, 2339. 
Extinction, suspension and revival of 
easements, 2342. 

Licenses^ 2348. 

Easements of necessity, 2336. 

— and quasi easements. 2310. . 

East India Company 

Seal to be used instead of seal of, 2809. 

Election 

See Succession Act. 

— , 4784. 5066. 

Circumstances in which, takes place 
4781. 

— when necessary — . 5066. 


Electrical Meters 

See Electricity Act. 

Electrical Works 

See Electricity Act. 

Electric Inspectors 

Appointment of — » 2380. 

Electricity Act, 2354. 

Supply of electrical energy, 2358. 
Licenses, 2358. 

Electrical works, 2364. 

Supply, 2371. e 1 . • 

Sunply# transmission and use of electri- 
cal energy by non-licensecs, 2376. 

l»rotective clauses. 2378. 

Administration and rule?, 

Criminal offences and procedure under 

the Act. 2383. j u • 

Provisions to be deemed to be incorpo- 
rated with, and to form part every 
license granted under the Act, 2388. 
Compulsory works and supply, 2389. 
S'upply by bulk licensees, 2391. 

Charges for supply of electricity. 2392. 
Testing and Inspection, 2!^3. 

Emergency . 

F^artner s authority in an, 3849- 
Power of Federal Legislature to legislate 
if an, is proclaimed, 2753. 


Emergency powers , 

— for protecting the public Health, o8. 


Employers’ Liauility Act, 2394. 
Employer AND Employee. 

Payment of Wages Act, 3918. 

See Workmen’s coMPF-NSATiON Aer. 

C.C,M.— 679 


/ Employer and workmen. 

I Trade Disputes Act, 4959. 

I Employment of children Act, 2395. 

I Enactments. 

I Citation of — , 2738. 

Coming into operation of — ,2731. 

Saving for previous. Rules and By-laws 
I 2738. 

Endorsement, Endorsor and Endorsee 
See Negotiable Instruments Act. 
Endowments 

See Religious Endowments Act. 

See Charitable Endowments Act. 

Cases in which, arc^parily for religious 
and partly for secular purposes, 4418. 
Charitable. Act, 325. 

Energy (Electrical) 

See Electricity Act. 

Enforcement of Decree 

See Execution of Decrees and Orders. 
Enforcement of Orders 

Maintenance 'Orders Enforcement Act, 
3645. 

English Law 

Court in India to Act on principles of 
English Divorce Court, 2257. 

English Mortgage 
See Mortgage. 

Enlargement of Time 
See Limitation Act. 

—710. 

Entry 

— and inspection, Powers of, under 
Cantonments Act, 269. 

— inspection and seizure of articles 
under Cantonments Act, 260. 

Envoys 

Suits against Princes Chiefs, Ambas- 
sadors and envoys, 568. 

Errors 

Correction of, in birth and death regis- 
ters. 184. 

Escape 

— and recapture of lunatics, 3625. 

Estate 

Vesting of, and mode of administration. 
4085. 

Estoppel. 2533. 

— against denying original validity of 
Ins’rument etc., in case of Negotiable 
Instruments, 3775. 

— of acceptor of Bills of exchange bailee 
or licensee, 2544. 

— of tenant an4 of licensee of person in 
possession, 2542. 

European British subjects 

Power of parents to appoint guardian in 
case of — , 2816. 

European lunatic 

Reception order in case of a, soldier sai- 
ler or airman, 3619. 

European military lunatics 

Discharge nf lunatics in other cases and 
of—, 3624. 

Evidence 

See Banker's Books Evidence Act. 
Bankers’ Books, Act, 149. 
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Evidence — iContd.) 

Commercial Documents, Act, 1546. 
Hearing of suit and examination of 
witnesses, 910. 

—may be given of facts in issue and 
relevant facts, 2408. 

Proceedings and> not invalidated by 
omission of oath or irregularity, 3787. 
Production of additional evidence in 
Appellate Court, 13<6. 

Special rules of, as to Negotiable instru- 
ments, 3772. 

— under Patents Act, 3913. 

Evidence Act % 

See Witnesses. 

See Examination op Witness. 

See Estoppel. 

See Opinion evidence. 

See Burden of Proof. 

See Character of Evidence. 

See Public Documents. 

See Oral Evidence. 

See DocuMEi'tTARY Evidence. 

See Admissions and Confessions. 

See Hearsay Evidence. 

See New Trial. 

Relevancy of facts, 2408. 

Admissions and confessions, 2422. 
Statements by persons who cannot be 
called as witnesses, relevant. 2448. 
Statements made under special circum- 
stances when relevant, 2460. 

How much of a statement is to be pro- 
ved, 2466. 

Judgments of Courts of Justice when 
relevant, 2466* 

Opinions of third persons when relevant, 
2471. 

Character when relevant, 2477. 

Proof of facts, 2478. 

Oral evidence, 2481. 

Documentary evidence, 2481. 

Public documents, proof of, 2491. 
Exclusion of oral by documentary evi- 
dence, 2500. 

Production and effect of evidence, 2514. 
Burden of proof, 2514. 

Estoppel, 2533. 

Witnesses, examination of, 2545. 
Examination of witnesses, 2551. 

Improper admission and rejection of 
evidence, 2568. 

Examination of Accounts 

Commissions to examine accounts, 1172. 

Examination of parties 
— by the Court, 874. 

Examination of witnesses, 2554. 

Hearing of suit and — , 910. 

Excavation 

Archaeological, 68. 

Excess Profits Tax Act. 2569. 

Stand rd profits. 2577. 

Issue of notices for assessment, 2583. 
AssessnientS, 2586. o-o^: 

Profits escaping assessment, 2o86. 
Penalties, 2586. 

Appeals, 2586. 

Power of revision, 25oS. 

Rectification of mistakes, 2588. 


Excess Profits Tax Act — { Contd.y 

to deliver returns or statements. 

False statement and declaration, 2589. 
Institution of proceedings and composi- 
tion of offence.*, 2589. 

Power of Central Board of Revenue to 
grant relief in special cases, 2589. 
Power to make rules, 2591. 

Rules for the computation of profits for 
purposes of Excess Profits Tax, 259L 
Rules for computing the average 
amount of capital, 2594. 

Rules for determining the amount of 
capital held by a company through 

other companies, 2595. 

Allowance of, in computing income for 
income-tax purposes, 2585. 

Excess Profits Tax Authorities, 2575. 
Exchanges, 5223. 

— of money, 5225. 

Excise Duty 

Sec Finance Act. 

See Customs Act. 

Exclusion of Time 

See Limitation Act. 

— during which proceedings are suspend- 
ed— Limitation, 3421. 

— during which proceedings to set aside 
execution sale are pending, 3423. 

— in legal proceedings: — Limi tation, 3407. 
—of defendant’s absence from British 
India and certain other territories — 
Limitation, 3412. 

— of proceeding bona fide in Court with- 
out jurisdiction — Limitation, 3413. 
Executants 

Enforcing the appearance of, and wit- 
nesses for registration* 4376. 

Execution of Decrees and Orders 
S ee Arrest. 

See Attachment . 

See Civil Procedure Code. 

Application for — , 953. 

Arrest and detention in — , 509. 

Arrest and detention in the civil prison 
in—. 992. 

Arrest other than in — , 689. 

— by and against transferees and legal 
representatives, 499. 

Courts by which decrees may be exe- 
cuted, 465. , j 

Investigation of claims to and objec- 
tions to attachment of attached pro- 
perty, 1028. . 

Limit of time for execution, 493- 
Procedure in execution. 501. 

Rules of procedure for execution of 
decree by Collector, 543. 

Resistance to execution, 558. 

Questions to be determined by Court 
executing decree, 473. ' 

— , 464, 937. 

Execution of deeds 

— by companies, 1621. 

Execution sale 

Sale generally, 1048. 

— , 536. 

Executor 

See Succession Act, 
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Executor — 

Bequests to an — , 4773. 

Character and property of, or adminis^ 
trator as such, 4792. 

Joinder of trustees, and administrators, 
1191. 

— may sue and be sued in certain cases 
for wrongs committed in lifetime of 
deceased, 3304 
Trustee.s and — , 5265. 

Suits by or against trustees, and ad- 
ministrators, 1191. 

Executor de son tort 

Executors of tbeir own wrong, 4832. 

Executor of hts own wrong 
See Succession Act. 

Executors op their own wrong, 4832. 
Exemption from Court* fees 
See Court-fees Act. 

Exemption from Income-tax 
See Income-tax Act. 

Ex PARTE DECREE 

Appearance of parties and consequence 
of non-appearance, 850. 

Setting aside decree ex parte, 864. 

Expert evidence , 

Opinions of third persons, when rele- 
vant, 2471. 

Export duty 

See Land Customs Act. 

See Sea Customs Act. 

Sec Tariff Aer. 

Extension of time 

See Limitation Act. 

Extinguishmf.nt of right 

—to property^ 3457. 

F 


for 

of 


Facts in issue • i 4 

Evidence may be given of, and relevant 

facts, 2408. 

FaCTORIF-S ^ 

Small, Provisions as to, 2029. 

Factories Act, 25^. 

Inspecting staff, 2609. . 

Health and safety, ProMSion 

workers, 2610. 

Restrictions^^ on working hours 

Si^cial provisions for adolescents anti 
children, 2620. 

Small baciories. 2629. 

Penalties and procedure under the Act, 
2630. 

Factories (Madras Amendment) Act, 2637. 

Factory workman 

^cc. Factorif.s Act 

See Payment of W.\gi.s Act. 

''"Application to. Act in inland waterways. 

3791 . 

Obstructions in — , 3788. 

False Evidence, 46. 

False information 

Penally for — , 184. 

Provisions supplemental to the defini- 
tion of — » 3675. 


( 


Falsification of books 

Penalty for» 1735. 

Fatal Accidents Act, 2638. 

Federal Court, 2761. 

Ancillary powers of — , 2772. 

Appeals lo — , 647. 

Establishment and constitution of — , 
2762. 

Government of India ( , ) order, 13. 

Federal Court Judges’ Act. 3069. 

Federal Court Act, 1937, 1941,2641, 2642. 

Federal Legislation 

Legislative powers, 2749. 

Federal laws 

Inconsistency between, and Provincial 
or State laws, 2/55. 

Subject matter of Federal and Provin- 
cial laws, 2750. 

Federal Legislativf- List, 2796. 

Fets 

— and costs under Presidency Small 
Cause Courts Act, 4016. 

— Charged by Administrator-General, 
43. 

Exemption from stamp duty and, under 
Land Acquisition Act, 3223. 

— for patents and designs, 3910. 

— for registration searches and copies, 
4398. 

— for summonses and other processes 
under Presidency Small Cause CTourts 
Act, 4021. 

Legal Practitioners Fees Act, 3302. 

Maximum, for registraiion of hrms, 
3881. 

— of official trustee, 3804. 

Port dues, and other charges, 3948. 

Registrdiicn olhee and, under Com- 
panies Act, 1744. 

Remuneration of Pleaders, mukhtars 
and revenue agents, 3.^95. 

Right of legal practitioner to sue for 
fees. 3.^03. 

Scale of, to be levied in distraints for 
house rent under Presidency Small 
(Tause Courts Act, 4021. 

Fees or Legal I'ractitionek 

Sie Legal Practitioner (Fees) .\ct. 

Fees of Oi kicial Trustee 

See Official Trustees Act. 

Fences 

Boundary walls, hedges and, in canton- 
ments, 25*1. 

Final decree 

— in foreclosure suit, 1252. 

Finality of decref.s 

— and orders of Small Cause Courts 
4235* 

Finance Act, (1930), 2643. 

—(1931). 2 44. 

— ( 1932). 2649. 

— (19.^3), 2649. 

— (19 ‘4), 2652. 

—(1935), 2654. 

—(1936), 2657. 

— (1937). 2659. 

— (1938). 2661. 

2062. 
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Finance Act — (C o«/rf.) 

— (1940), 2665. 

— (1941), 2667. 

—(1942), 2670. 

Inland postage rates, 3991. 

Finance (Bombay) Act, 2167. 

Finance Supplementary and Extending 
Act, 1931, 2646. 

Finder of Goods 
See Bailment. 

See Treasure Trove Act. 

Responsibility of — , 1929. 

Right of, may sue for specific reward 
offered, 1964. 

When finder of thing commonly on sale 
may sell it, 1964. 

Finder of treasure 

Penalty on finder failing to give notice, 
5241. 

Finder of treasure, Rights of 
S ee Treasure Trove Act. 

Fines 

Recovery of—, 2737. 

Fire 

Prevention of, etc., in cantonments, 235. 
Firearms 

Discharging fireworks, etc., 236 
Fireworks 

Discharging firearms, etc., 236. 

Firm 

See Partnership Act. 

—3831. 

Procedure in registration of, — Income- 
tax Act, 2995. 

Registration of — , 3873. 

Suits by or against, and persons carry- 
ing on business in names other than 
their own, 1183. 

First hearing 

Disposal of the suit at — , 894. 

Fixed Court-fees. 

See Court-fees Act. . 

— , 21 ^ 6 . 

Flesh 

Import of cattle and — , 261. 

Floating charge 

Sec Companies Act. 

Effect of — , 17^1. 

Following trust proper i y 

— into the hands of third parties, 5298, 

Foot 

Standard, and inch, 3662 

Foreclosure . 

Suits for, sale or redemption , 5182. 

Foreclosure Suit 

See AfoRTGAGE Suits. 

See Mortgage. 

Final decree in — , 1252. 

Power to decree sale in — . 1257. 
Preliminary decree in — , 1246. 

Foreigners Act (1864), 2675. 

— (10-10), 2682. 

Foreign arbitral awards 

(Convention on tlie execution of — r"147. I 

Foreign award I 

Conditions for enforcement of — , 145. I 
Effect of — , 144. I 


Foreign AWARD — iContd.) 

Enforcement of — , 144. 

Filing of, in Court, 144. 

Foreign Company 

Companies established outside British 
India, 1753. 

Foreign contracts 

Suits on, — Limitation, 3407. 

Foreign Courts 

Commissions issued by—, 559. 

Foreign Interests 

Companies, Act, 1814. 

Foreign judgments 

Presumption as to — , 436. 

Foreign marriage 

Act to give effect to the. Order in 
Council, 2687. 

Foreign Marriage Act, 2686. 

Foreign Ports 

See Sea Customs Act. 

Foreign Postage 

See Post Office Act. 

Foreign Relations Act, 2688. 

Foreign Rulers 

Suits by aliens and by or against, and 
Rulers of Indian States, .^.67. 

Foreign states 

When, may sue, 567. 

Foreign tribunals 

Commission issued at the instance of — , 
1177. 

Forest Act, 2689. 

Reserved forests. 2692. 

Village forests, 2700. 

Protected forests, 2700. 

Control over forests and lands, 2703. 
Duty on timber and other forest 
produce, 2704. 

Control of timber and other forest 
produce in transit, 2704. 

Collection of drift and stranded timber, 
2706. 

Penalties and procedure under Forest 
Act. 2708. 

Cattle trespass in forest, 2712. 

Forest officers, 2712. 

Forest land 

Cattle trespass or. — , 2712. 

Control over forests and lands not 
being the property of Government, 

2703. 

Forest officers. 

See Forest Act. 

— 2712. 

Persons bound to assist, and police 
officers, 2714. 

Forest Produce. 

See Forest Act. 

Duty on timber and other — , 2704. 

Forest Settlement Officer. 

Sec Forest Acrr. 

Forfeiture. 

Forfeitures by railway companies, 4305. 
Law or usage which infficts, of or 
affects rights on change of religion or 
loss of caste to cease to be enforced, 
320. 


General Index. 


Forfeiture — ( Cotttd.y 

Relief against, for non-payment of rent, 
5219. 

Waiver of — , 5218. 

Forfeiture of Goods, 3677. 

Forfeiture of Shares, 1775, 2887. 

Forms, 

Tables, and rules as fo prescribed mat- 
ters under Companies Act. 1662. 

Fraud 

Avoids contracts, 1855. 

Application to set aside sale on ground 
of irregularity or — , 1076. 

Effect of» on limitation, 3424. 

Effect on agreement of misrepresenta- 
tion or, by agent. 1993. 

— or collusion in obtaining judgments or 
incompefency of court, may be proved, 
2471. 

Will obtained by, coercion or importu- 
nity, 4742. 

Fraudulent preference. 1730. 

Avoidance of preference in certain cases 
in insolvency, 4067, 4189. 

Fraudulent settlements 
— by insolvent, 4057. 

Fraudulent transfer- 

— Avoidance of, 5092. 

G 

Gains of learnino 

Hindu, Act, 2856. 

— not to be held, not to be separate pro- 
perty of acquirer merely for certain 

reasons, 2856. 

Gains of Learning (Hindu) Act 

See Hindu Gains of Lf.arninc Act. 

GarNISHEF. ORDER, 1113. 

^''^Offf<?ial, Act. 3791. 

number, 2734. 

on" ent^n ’ YmVlementikg act. 

2739. 

Gifts’ m contemplation of death. 4786. 

Goods . 

Rr.Sov'arff?“froVone warehouse to 

RSre“s‘rer;tf^« -O. in a --eheuse 4516 
—sent on approval or on sale or 

ret VI 4468. 

‘"°'’s"le‘'ot. after dissolhtiou of partnership. 
SavTng of aBreemct not «o carry on 

business of which. IS sold, 1881. 
“Government" 

See Crown. 

Secretaries to, Act. 4551. ■an? 

ralW for records, etc., by the, 3317. 
Privilege and protection of the. under 

Su^t's^b^'^o'^ against the Crown or public 
omcers in their official capacity. 559. 


Government business. 

Obligation of the Reserve Bank to trans* 
act — ,4433. ^ 

Power to acquire the treasure on behalf 
of Government, 5240. 

Government Buildings Act, 2740. 

Government forest. 

Management of forests the joint pro- 
perty of Government and otlier per- 
sons. 2715. 

Government Loans. 

See Land Improvement Loans Act. 

Government ifANACEMENT of Private Esta- 
tes Act, 2742. 

Government OF India Act, (1919). 2744. 

Government of India Act. 1935 (Portions) 
2745. 

Government of India (Amendment) Act, 
2803. 


Government Officers. 

Registration of documents executed by, 
or certain public functionaries, 4401. 
Government of India (Adaptation of Acts 
OF Parliament) Order, 1. 


Government ok India (Adaptation of 

Indian Laws) Order, 2. 

— relating to railways, 4329. 

Govf.rnment of India (Adaptation of 

Indian Laws) Supplementary Order, 

Government of India (Federal Court) 

Order, 13. 

Government of India (High Court Judges) 
Order, 20. 

Government of India and ®urma (Mis- 

c iLtTviL# ir M^Q.1 Ar^T 7ni14>. 


Government property 

Protection for, 4266. 

Government Savings Banks Act, 2806. 
Government Seals Act, 2809. 
Government Secrets 

Sec Official Secrets Act. 


Government Securities Act, 2810. 
See Securities Act. 


Government Security. 4553. 

Government Trading Taxation .\ct, 2810. 


dvernmf.ni water supplies. 


A ■ 




jOVERNOR. 

Legislative powers oi 


2745. 


Prolccuon of Governor-General, 
c.<.r>ro«arv Stale. 2794. 


or 


Governor-General. 

Protection of. Governor or Secretary of 
State, 2794. 

Governor-General’s Act 

Coming into operation of — , 2731. 


Grading 

AgriciiUural Procince ( , and 

Marking) Act, 50. 

Grants 

Evidence of terms of contracts, and 
other dispositions of properly reduced 
to form of documeni— Proof of, 2501. 

Pensions for lands held under, in per- 
petuity. 3933. 
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Income-tax Act — ( Contd.y 

Special provisions relating to avoidance 
of liability to income-tax and super- 
tax, 3020. 

' Recovery of tax and penalties, 3023. 
Refunds, 3026. 

Offences and penalties, 3030. 

Super tax, 3033. 

Special provisions relating to certain 
classes of provident funds, 3035. 
Special provisions relating to certain 
classes of superannuation funds, 3041. 
— and Excess Profits Tax Act, 2569. 

Income-tax, rates of 
See Fj NANCE Acts. 

Income-tax authorities, 2921. 

Incoming Partners 

See Partnership Act. 

Inconsistency 

—between Federal laws and Provincial 
or State laws, 2755. 

Incorporated Company 

Mode of forming — , 1565. 

Incorporation 

Constitution and, of Companies, 1561. 

— Share capital, manaj^ement and busi- 
ness of Reserve Bank, 4423 . 

Indecent and scandalous questions 

— put to witness under examination, 
2560. 

Indemnity, 3049, 4558. 

— and guarantee, 1942. 

— for past acts under Government of 
India Act, 2786. 

— of trustees, 5288. 

Indemnity Act, 3072. 

Indemnity holder 

Rights of, when sued, 1943. 

Indexes 

Register books and — , 4387. 1 

Indian and Colonial Divorce Jurisdiction I 
Act, 1538, 3072. 

Indian States ' I 

An act to enable the Government of I 
India to declare certain coins of, to be I 
a legaL tender in British India, 3711. 1 

Power to declare that the coins of an, I 
shall be legal tender, 3711.^ I 

Suits by aliens and by or against Foreign ! 
Rulers and Rulers of — ,567. I 

Industrial and international exhibitions 
Provisions as to, under Patents and 
Designs Act, 3907. 

Industrial Statistics Act, 3070. 

Infants 

See ^fiNOR. 

See Guardians and Wards Act. j 

Illusory appointments and, Property I 
Act, 2868. 

Infectious OR contagious diseases I 

Prevention of — , 242. I 

Inflammable matf.rials j 

Stacking or collecting — ,235. J 

Informers j 

Reward to, under Pensions Act, 3935. j 

Infringement of copyright 

See Copyright Act, 2030. ' 


I Infringement of copy-right — (. Conid .) ^ 

( Courts having civil jurisdiction regard- 
ing — , 2027. 

Offences in respect of infringing copies. 

Infringement of patents 
Suits for — , 3900. 

Inherent powers of court 
Saving of — , 718. 

Inheritance 

See Hindu Inheritance (Removal of 
Disabilities) Act. 

See Hindu Law of Inheritance (Am- 
endment) Act. 

See Hindu Women’s Ricbt to Pro- 
perty Act. 

See Succession. 

See Succession Act. 

Hindu, (Removal of Disabilities) Act, 
2857 . 

Hindu Law of, (Amendment) Act, 2857. 
Marriage, effect of on — , 4731. 

Inheritance Act, 3073. 

Injunction 

See Temporary Injunction. 

See Permanent Injunction. 

See Mandatory Injunction. 

See Specific Relief Act. 

— generally, 4626. 

Compensation for obtaining arrest 
attachment or, on insufficient grounds, 
591. 

Mandatory — , 4632. 

Perpetual — , 4627. 

Perpetual, when granted, 4627. 

Temporarj — , 4627 . 

Temporary, and interlocutory orders, 
12^6. 

— to restrain disturbance of easement. 
2341. 

— when refused. 46.19. 

Inland postage rates, 3991. 

Inquisition 

— in lunacy, 3626. • 

— under Lunacy Act, 3631. 

Inquisition in Lunacy 
S ee Lunacy Act. 

Insane persons 

Guardians and Wards Act, provisions 
of, as to — , 2812. 

Suits by or against minors and persons 
of unsound mind, 1192. 

Inscriptions 

Protection of sculptures, carvings, im- 
ages, bas reliefs, or like objects, 67. 

Insolvency . ^ ^ 

See Presidency Towns Insolvency Act, 

See Small Insolvencies. 

See Provincial Insolvency Act. 

See Bankruptcy. 

Appeals in — , 4030. 

Contributories in case of, of member. 

Death, marriage and, of parties— Effect 
on pending suits, 1118. 

Debts provable in — , 4058. 

Effect of, on antecedent transactions, 

4064,4179. 


General Index. 
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Instruments— iContd .') 


Presidency Towns, Act. 4022. 
Provincial, Act, 41 18. 

Rule as to the valuation oT (he liabilities 
of an insurer in, or liquidation, 3166. 
When plaintiff's, bars suit, 1135. 

Insolvency Court 

Constitution and powers of court in in- 
solvency, 4026, 4121. 

Insolvency Jurisdiction 

See Provincial Insolvency Act. 

See Presidency Towns Insolvency Act. 
Sec Letters Patent. 

— , 4121. 

Insolvency proceedings 

Exemption of corporation etc., from — , 
4084, 4134. 

Insolvency Rules, 3076. 

Application of, in winding up of insol- 
vent companies, 1723. 

Insolvent 

Administration of property of — , 4058, 
4176. 

Arrest of — , 4050. 

Control over person and property of— . 
4049. 

Disqualification of — , 40-^2. 

Distribution of property of — , 4073. 
Insolvent s property 

Discovery of — , 4051. 


Inspecting staff 

— for factories, 2609. 

Inspection 

— and audit of accounts of company, 

1656 

Discovery and, in civil suits» o75* 

Entry and, — Powers of, under Canton- 
ments Act, 269. , 

Entry, and seizure of articles under 

Cantonments Act, 260. _ 

of affairs of co-operative societies, 

200®' Tinn 

— of Insurance company, 31UU. 

Inspection of Books of company 

See Companies. 

Inspection of Document 

See Discovery and Inspection. 

Inspection of Railways 
S ee Railways Act. 

— . 4J64. 

Inspector-General of Registration, 4339. 

Controlling powers of Kegiscrars and , 

4393. 


Inspector of Factories 
See Factories Act. 


Instalment decree ^ • . t 

Decree may direct payment by instal- 
ments, 924. 

Institution of suits, 796. 

Instruments 

fi".'ccuredinB7r.ishTndia-S. 

Liab^hiy of. to stamp duty, 4647. 

— other than bills and notes executed, 

out of British 
Reciification of—, 4oOO. 

C.C.M.— 680 


— relating to several distinct matters — 
Stamp, 4648. 

Several, used in single transaction of 
sale, mortgage or settlement — Stamp, 
4648 

Stamp duly on — , Rates of, 4685. 

Time of stamping— , 4653. 

When, maybe rectified, 46*^6. 


Instrument of Partition, 4644. 

Insurable interest, 3118. 

Insurance 

Articles to be declared and insured 
under Railways Act, 4329. 

— by wives and husbands, 3657. 

Postal registration, and value-payable 
post, 3980. 



Insurance Act, 3077. 

Investments, loans and management 
under Insurance Act, 3098. 

Inspection, 3100- 

Amalgamation and transfer of insu- 
rance business, 3102. ^ , 

Assignment of transfer of policies and 
nominations, 3104. 

Commissions and rebates and licensing 
of agents, 3106. 

Winding up of insurance company, ol \Z. 

Special provisions relating to external 
comr<anies, 31 16. 

Provident societies, 3117. 

Mutual insu:ance companies and co- 
operative life insurance societies. 3131. 

Regulations and forms for the prepara- 
tion of balance sheet of insurance 
companies, 3141. 

Regulations and forms for the prepara- 
tion of profit and loss accounts of in- 
surance comi anies, 3148. 

Regulations and forms for the prepara- 
tion of revenue accounts of insurance 
companies, 3149 

Regulations for the preparation of Ab- 
stracts of Actuaries’ reporls and re- 
quirements applicable to^ such abst- 
racts of insurance companies, 3^57. 

Kegulation.s for preparing statements of 
business in force and requirements 
applicable to such statements of in- 
surance companies, 3165. _ _ 

Rule as to the valuation of the liabili- 
ties of an insurer in insolvency or 
liquidation of insurance companies, 
3166. 

In.surance Agents 

Licensing of — , 3107. 

Register of — , 3108. 

Insurance business 

Amalgamation and transfer of——, 3102. 

Rules for (be computation of the profits 
and gains of. un<ler Income-tax .Act, 
3068. 

Insurance coMi'ANY 

Rule as to the \’aluation of the liabilities 
of an insurer in insolvency or liquida- 
tion, 3166. 

Insurance Deposits (Temporary Reduction) 
Act, 3166. 
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Insurance policies 

Assignment and transfer of — , 3104. 
Insurance POLICY 

Policy not to be called in question on 
ground of misstatement after two 
years, 3108. 

Insurance Societies 

Mutual Insurance Companies and Co- 
operative Life — , 3131. 

Provident, Act, 4118. 

Insurers 

Provisions applicable to — , 3083. 

Inter-connected companies — Supf.r-tax, 
2582. 

"Interest'' 

See Usurious Loans Act. 

See Usury Laws Repeal Act. 

See Promissory Notes (Interest) Act. 
See Interest Act. 

See Negotiable Instruments Act. 

See Negotiable Instruments (Inter- 
est) Act. 

Award of, in insolvency proceedingsa 
4178. 

Cessation of, on mortgages, 5181. 
l£0ect of payment on account of debt or 
of, on legacv on limitation, 3438. 

— on awards, 12l. 

Payment and, on Negotiable Instruments, 
3761. 

Payment of, out of capital of Railway 
company, 4257. 

Power of court to allow — , 3169. 

— , Powers to award, 457. 

Interest Act, 3168. 

Interim orders 

Power of court to pass — , 102. 

Power of arbitrators to make an— 

Interim Receiver 

Appointment of, in insolvency, 4141. 
Interim Receiver (in Insolvency) 

See Provincial Insolvency Act. 

See Presidency Towns Insolvency Act. 

iNTERLOCUTOtY ORDERS _ i ->qa 

Temporary injunctions and; — , 1296. 

International copyright, 2046. 
Tntern.<itional exhibitions 

Industrial and, — Provisions as to, under 
Patents and Designs Act, 3907. 

International LAW . 

Rules of, as to negotiable instruments, 

3777. 

Interpleader suit, 570, 1280. 

Interpretation of Statutes 
See General Clauses Act. 

— . 2718. 

Interpretation of Wills 

See W ILLS and codicils. 

See Succession Act. 

Construction of wills, 4748. 


120 . 


Intestates. ^ 

Rules in cases of, other than Parsis, 4733. 
Intest.\te jurisdiction 

Testamentary and, of High Court, 3314. 
Intestate Succession 
See Succession Act. 

— , 4733. 

Intoxicating drugs 

Spirituous liquors and, sale of, in can- 
tonment, 215. 

Invention (new). Protection op 
Sec Patents and Designs Act. 
Irregularity 

Application to set aside sale on ground of, 
or fraud, 1076. 

Issues 

Settlement of, and determination of suit 
on, of law or on, agreed upon, 

890. 

Issues agreed upon 

Settlement of issues and determination 
of suit on — , 890. 

Issues of facts 

Settlement of i«sues and determination 
of suit on — , 890. 

Issues of law 

Settlement of issues and determination 
of suit on — , 890. 

J 

Joinder of causf.s op action 
Frame of suit, 777. 

Joinder of Parties 

Joinder of trustees, executors and ad- 
ministrators, 1191. 

Parties to suits, 754. 

Joinder of Trustees. 

— executors and administrators, 1191. 

Joint contractors 

Acknowledgment or payment b 3 f one of 
several, etc. — Effect on limitation, 3447. 

Joint family 

Sec Hindu undivided family 
Assessment after partition of a Hindu 
undivided family, 2988. 

Joint guardians 

Right of survivorship among — , 2844. 

Joint OWNERS .a-. 

Bailment by several — , 1963. 

Sale of one of — . 4471. 

Joint patents 

Grant of patents to two or more persons 
3902. 


)INT TRAFFIC 

Disposal of differences between Rail- 
w-^€Y-3rAintr r'rinrlimt . 4279. 


TOINT TRANSFER 

— for consideration, 5081. 


InTERROG ATORIES 

See Discovery and Inspection. 
Discovery and inspection in civil suits, 

875. 

Intervenor 

Power to order litigious, to pay costs, 
2277. 


Judges. 

Acting, Act. 28. ^ 

— and magistrates as witnesses, 2540. 
Judicial Officers* Protection Ac^ 3174. 
Powers of single, and Division Courts ttt 
High Court, 3314. 

Salaries, etc., of, 2763. 


tjENERAr Index, 
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Judges of High Courts. 

Government of India High Court Judges' 
Order, 20. 

See Government of India (High Court 
Judges) Order, 1937, 2587. 

Judges of Small Cause Court 

See Provincial Small Cause Courts 
Act. 

See Presidency Small Cause Courts 
Act. 

Judgments. 

Amendment of, decrees or orders, 738. 
— and decree, 456, 918. 

Contents, date and signature of — , 1374. 
— in terms of award. 99. 

— of Courts of Justice when relevant, 
2466. 

— on admissions, 883. 

Judicature, 2761. 

Judicial Decisions. 

See Law Reports Act. 


Judicial notice. 

Facts which need not be proved, 2478. 
Judicial Officers 

Non-liability to suit of officers acting 
judicially for official acts done in 
good faith and of offircrs executing 
warrants and orders, 3176. 

Judicial Officers’ Protection Act, 3174. 

Judicial powers , ^ 

— over person and estate of lunatic. 

3628, 3634. . 

Judicial Separation 

See Divorce Act. „ a 

See Parsi Marriage add Divorce Act. 

See Native Converts' Marriage Dis- 
solution Act. 

Reversal of decree of separation, 2274. 

, Suit for, 2^73. 

Colonia. Divorce Jurisdic- 

-of Cour'ls^of^Small Caoscs. 4223. 

Jurisdiction (Appellate) Act. 5367. 

Jurisdiction in 

Courts having — , 4U20. 

Jurisdiction of Courts 

—and judtcaia, 394. 

Jurisdiction of Federal . 

See Government of India Act. 

See Federal Courts Act. 

TuRisDiCTioN OF High Courts 

See 1 F.TTKRS . ApT 

See Government of India act. 

r It R isnici ION OF Insolvency court. 

See Presidency Towns Insolvency Act. 
See Provincial Insolvency Act. 

See Insolvency Rules Act. 

— , 4026. 

Jurisdiction of Small Cause Courts. 

^ Prf.sidency Small Cause Courts 

^^CT 

Provincial Smalx. Cause Courts 

ACTe 

Jurisdiction in respect of suits, 4001. 
Suits excepted from the cognizance of a 
Court of Small CauscSi 42 a^7. 

^'^‘‘Powerof. or assessors to put questions 
to witnesses, 2568. 


K 

Kazi^s Act, 3177. 

Khaddar (Name Protection) Act, 3179. 
Kindred 

— or consanguinity, 4732. 

King's Proctor 

Appointment of officer to exercise 
duties of — , 2270. 

L 

Labour 

Sec Factories Act. 

See Pleading of Children's Labour 
Act. 

See Workmen's Compensation Act, 

Si e Trade Disputes Act. 

See Payment of Wages Act. 

See Fatai Accidents Act. 

See Employer s Liability Act. 

Children Pledging of, Act, 347. 
Employers’ Liability Act, 2394. 
Employment of Children Act, 2395. 

Trade Disputes Acr, 4959. 

Land 

See Waste Lands (Claims) Act. 

See Land Acquisition Act. 

See Property in I and Act. 

All subjects of Crown empowered to 
hold—, 4107. 

Property in. Act, 4107. 

Temporary occupation of. under Land 
Acquisition Aci, 3217. 

Land Acquisition Act, 3180. 

Acquisition of land for public purposes, 
3184. 

Preliminary investigation, 3184. 
Objections, 3186 

Declaration of intended acquisition, 
3186. 

Enquiry into measurt ments, value and 
claims and award by the Collector, 
3190. 

Taking possession of land to be ac- 
quired, 3192| 

Reference to Court and procedure 
thereon, 3193. 

Apportionment of compensati < n, 3211. 
Payment of compensation, 3212. 
Temporary occupation of land, 3217. 
Acquisition of land for companies, 3218. 

Land Acquisition (Mines) Act, 3226. 

Land Customs Aci, 3232. 

Landholders' Public Charges and Duties 
Act, 3238. 

Landholi'ERS 

Non-exemption from public charges or 
duties of. etc., by reason of place of 
birth or of descent, 3239. 

I, AND Improvements T oans Act .3239. 
Landing Fees. 4511. 

Land hevenue 

Excmplion of certain improvements 
from assessment to—. 3244. 


Language 

— of Subordinate Courts. 692. 

— or usage which inflicts forfeiture of 
or affects rights on change of religion 
or loss of caste to cease to he enfor- 
ced, 320. 
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Laws Local Extent Act, 3245. 

Enactments in force throughout the 
whole of British India except the 
scheduled Districts, 3248. 

Enactments in force throughout the 
whole of the territories, — subject to 
Government of the Governor of 
^ort St, George in Council except the 
scheduled Districts, 3250. 
subject to the Government of the 
Governor of Bombay in Council, 
except the Scheduled Districts. 32'>1. 
^territories subject to the Government 
of the Lieutenant-Governor of Bengal 
except the Scheduled Districts, 3252. 
territories subject to the Government 
of the Lieutenant-Governor of the 
North-Western Provinces except the 
Scheduled Districts. 3255. 

Scheduled Districts of Madras, 3255. 

Do. of Bombay, 3255. 

Do. of Bengal, 3255. 

Do. of North-Western Provinces, 

3256, 

Do. of Punjab, 3256. 

Do. of Central Provinces, 3256. 

The Chief Commissionership of Coorg, 

Do of Andaman and Nicobar Islands, 

3257. 

Do. of Ajmer and Merwara, 3257. 
Do. of Assam, 3257. 

Lawbooks 

Relevancy of statements as to any law 
contained in — , 2466. 

Law reports 

See Law Reports Act. 

Law Reports Act, 3245. 

Learning 

Hindu Gains of, Act, 2856. 

Lease, 46 tS, 5652. 

— of immovable property, 5200. 

Leave to sue 

Application for leave to institute suits 
under Religious Endowments Act, 

4417. 


Legal Practitioners* Act, 1846. 3257. 
—1853, 3259. 

—1879, 3260. 

Advocates, vakils and attorneys, 3270. 
Pleaders and Mukhtars, 3272, 

Revenue agents, 3292. 

Certificates for legal practitioners, 3294. 
Penalties under the Act, 3295. 

Legal Practitioners (Fees) Act, 3302. 
Legal PRACTiTtONtRs (Women) Act, 3301. 
Legal proceedings 

Agreements in restraint of, void, 1882. 
— offences, etc., under Companies Act, 
1765. 

— under Patents and Designs Act, 3898. 
Legal representative 

Determination of question as to—, 1133. 
Enforcement of decree against—, 503. 
Proceedings by or against representa- 
tives, 709. 

Legal Representatives Suits Act, 3304. 
Legal tender, 1533- . 

Bronze Coin, Act, 187. 

Power to declare that the coins of an 
Indian State shall be legal tender, 
3711. 

Legislative Assembly (Deputy President's 
Salary) Act, 3305. 

Legislative bodies 

Exemption of members of, from arrest 
and detention under civil process, 690. 

Legislative lists, 2796. 

Legislative Members Exemption Act, 3306. 
Legislative power.s, 2749. 

— of Governor, 274.5. 

Restrictions on — , 2756. 

Legislature 

Powers of Indian, preserved, 3317. 

Length 

See Measures of Length Act. 

— , 3661. 

Lessee 

Rights and liabilities of lessor and — , 
5208. 


Legacy 

See Bequests. 

See Succession Act. 

Ademption of — , 4777. 

Demonstrative* — , 4776. 

Effect of payment on account of debt 
or of interest on legacy on limitation, 
3438. 

Legacies to creditors and portioners, 
4783. 

Specific — , 4773. 

Legal advisers 

Confidential communications with — , 
2 *^ 50 . 

Legal disability 

— Effect on limitation, 3398. 

Legal Fees 

The Legal Practitioners' (Fees) Act, 
2512. 

Legal Practitioner 

See Letters Patent. 

See Bar Councils. 

See Legal Practitioners’ Act. 

Right of, to sue for fees, 3303. 


Lessor 

Rights and liabilities of, and lessee, 
5208, 5209. 

Letters of Administration — Grant op. 

See Succession Act. 

Court-fee in probates, and certificates 
of Administration, 2101. 

Grant of probate and — ^ 4799. 

Probate, and administration of assets of 
deceased, 4799. 


Letters of insolvent 

Re-direction of — , 4050. 

Letter of request, 559. 

Letters Patent (Allahabad), 3306 

— (Bombay, Madras and Calcutta), 331/ 

— (Lahore), 33‘t6. 

— (Nagpur). 3356- 

— (Patna), 3365. 


Letters Patent a 

Admission of Advocates, Vakils and 

Attorneys, 3309, 3322, 334^33S9,i369. 
Civil jurisdiction of the High Court 
3310, 3323. 3349. 3359, 3370. 
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Letters Patent — iContd.') 

Law to be administered by the High 
Court, 3337, 3351, 3360, 3371. 

Criminal Jurisdict on of High Court, 
3312, 3337 3352, 3360, 3371. 

Acts under which punishments to be 
inflicted, 3313. 

Criminal Law, 3340, 3353, 336?, 3373. 
Rxercise of jurisdiction eUewbere than 
at the ordinary place of sitting of the 

High Court. 3341, 3355. 3364, 3376. 
Admiralty, Vice-Admiral y jurisdiction, 
3341, 3373. 

Testamentary and Intestate jurisdiction, 

3314, 3341, 3353. 3362, i573. 
Matrimonial jurisdiction, 3314, 3341, 

3353, 3362 . v.. . • 

Powers of single Judges and Division 
Courts 3314, 3342, 3.<53. 3362, 3374. 
Civil Procedure, 3315, 3342, 3354. 3362, 
3374. 

Criminal Procedure, 3315, 3343, 3354, 
3363, 3374. ^ 

Appeals to Privy Council, 3315. 3343, 
3354, 3363, 3375. . ^ 

Calls for records etc., by the Govern- 
ment, 3317, 3345, 3356, 3J6-, 3378. 
Letters Patent Appeals, 1383 
Libraries 

Delivery of books to—, 2038. 

Licenses, 2348. . , 

Compulsory, and revocation of patent., 

3896. 

LiceNS^^^^^ of acceptor, or bill of exchange, 

nitoppel^of 'lenai’t and of, of person m 
possession, 2542. 

Licensing ^ ,.^7 

— of Insurance agents, 3iu/. 

Lien , 

Bailee’s particular — , 1904. 

Seller’s — , 4478. 

Termination of — • 44/o- 
Life Assurance Companies Act 

Sec Insurance Act. 

— , 3378. 

applicable 

ti_ 3165. 

Life Insurance Societ^s 

Mutual Insurance Companies 
operative—*. 3i3i- 
Light and aiR. Kight to 
S ee Easements Act. 

Lighting . _ 

ir|fna«c .nd, under Can- 
tonments Act, 26-. 

limitation prescribed for 

romoutation of periods of — , 3Uo/, J4U/. 
cSniVnuing breaches and wrongs-, 

3452. 


and Co- 


Limitation — (Contd.) 

Disability of one of several plaintiffs or 
applicants — Effect on — , 3401. 

Effect of acknowledgment in wriiing on 
— , 3426. 

Effect of payment on account of debt or 
of interest on legacy on — , 3438. 

Effect of substituting or adding new 
plaintiff or defendant on — , 3448. 

Exclusion of time in legal proceedincs. 
— , 3407. 

Exclusion of time of defendant’s absence 
from British India and certain other 
territories, 3412. 

Exclusion of time of proceeding hona 
fide in Court without jurisdiction — . 
3413. 

Extension of period of, in certain cases, 
3388. 

— for prosecution uoder Cantonments 
Act, 276. 

— Jaw not affected by withdrawal of 
suits, 1151. 

Legal disability — Effect on — , 3398. 

Limit of time for execution, 493. 

Suit for compensation for act not 
actionable without special damage — . 
3453. 

Suits — for, 3461, 3566. 

— under Provincial Insolvency Act, 4215. 

Limitation Act, 3378 

Limitation of suits, appeals and applica- 
tions, 3383. 

Computation of period of limitation. 
3407. 

Acquisition of ownership by possession. 
3354. 

Limited Company 

Reserve liability of — , 1596. 

Liquidation 

— of K'eserve Bank, 4444. 

Rule as to the v.duation of the liabilities 
of an insurer in insolvency or — , 3166. 

Liquidation Proceedings 

Sec LOMi'ANiEs Act. 

LIQUIU.XTOK 

Sec Companies Aci . 

Official—. 1690. 

Vacancy in the office of — , 1688. 

Liquors 

Spirituous, and intoxicating drugs sale 
of, in cantonment, 215. 

LtS I'KNDENS 

Transfer of property pending suit relat- 
ing thereto. 5086. 

LlIERARY, SCItN i IHC .\ND CHAKITaULL SOCIE- 
TIES 

Act for the Registration of — , 4563. 

Loans _ ^ 

Agriculturists , Act, 52. 

Investment, and manageii'cnt of Insur- 
ance Company, 309><. 

Purpoes for which, may lie granted 
under Land Improvements Loans Act, 
3241. 
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Loans for Improvement of Lands 

See Land Improvement Loans Act. 

— , 3239. 

Loans from Government 

— for improvement o f land. See Land 
Improvement Loans Act. 

Loans to Local Authorities 

See Local Authorities Loans Act. 


Local Authorities Loans Act, 3605. 

Local authority 

Attachment of salary or allowances of 
public officer or servant of a Railway 
Company or — , 1008. 

Borrow ing powers of — ,3606. 

Liability of Railways to taxation by~, 

4330. 

Taxation of Railways by — , 4324. 

Local Authorities Pensions and Gratui- 
ties Act, 3609. 


Local Authorities' Taxation 

Railways (,) Act, 4330. 

Local Boards 

— at Calcutta, Madras and Bombay of 
Imperial Bank, 2881. 

— of Imperial Bank, 2890. 

Local investigation 

Commissions for — ,1 170. 

Fees to Commissioner for, and Commis- 
sioner for partition or to take accounts 
or for the examination of witnesses. 
1176. 

Lock-outs 

Special provision for illegal strikes and 
— , 4968. 

Loss 

Set-off of, in computing aggregate 
income, 2982. 

Lost negotiable instruments 

Suits on — , 837. 


Luggage ticket, 301. 

Lunacy 

Inquisition in — , 3626- t • 

Legal disability — Effect of, on Limita- 
tion, 3398. . - 

Proceeding in, outside Presidency 

towns, 3631. 


on 


Lunacy Act, 3610. 

Reception of lunatics. 3616. 

Reception orders on pciiiion, 3616. 

Rec ption orders otherwise than 

petition, 3619. 

Further provisions as to reception 
orders and medical cerlificates, 3621. 
Detention of lunatics nending removal 

to lunatic a-^ylum, 3622. . . , 

Reception and detention of criminal 
hinaiics, 3' 22. _ 

Reception after inquisition, oo^a. 
Amendment of order or certificate, 3623 
Care and treatment of lunatics, 3623. 

Visitors, 3623. 

Discharge of lunatics, 3024. 

Removal of lunatics, 3^25. 

Escape and re-capture, 3625. 

Judicial inquisition as to lunacy, 3620. 
Proceedings in lunacy in Presidency 
towns, 3626. 

Inquisition, 3626. 


Lunacy Act — iContd .') 

Judicial powers over person and estate 
of lunatics, 3628. 

Management and administration, 3629. 

Vesting orders, 3630. 

Proceedings in lunacy outside Presi- 
dency towns, 3631. 

Inquisition, 3631. 

Judicial powers over person and estate 
of lunatic, 3634. 

Establishment of asylums, 3637. 

Expenses of .lunatics, 3638. 

Rules ,3640. 

Lunatics. 

Care and treatment'of — , 3623. 

Deposits belonging to, in Savings Bank, 
2809. 

Detention of. pending removal to lunatic 
asylum, 3622. 

Discharge of — , 3624. 

Duties of guardian of — , 3635. 

Escape and recapture of — , 3625. 

Expenses of — ,3638. 

Guardians and Wards Act, previsions ox 
as to — , 2812. 

Judicial powers over person and estate 
of—, 3628, 3634. 

Order for payment of cost of mainten- 
ance of — , 3623. 

Penalty for improper reception or 
detention of — , 3640. 

Pension of lunatic payable by Govern- 
ment, 3641. . . r 

Reception, care and treatment or, JOlo. 

Removal of — , 3625. 

Remuneration of managers ana guar- 
dians of — , 3635. 

Suits on behalf of, 2282. 

Who arc competent to contract — ^Luna- 
tics not competent, 1843. 

Lunatic Asylum ^ 

Detention of lunatics pending removal 

to asylum, 3622. 

Establishment of Asylums, 3637. 

Payment of cost of maintenance ni 
licensed asylums in certain cases by 
Government, 3638. 

Visitors of — , 3623. 

M 


Madras . l 

Local Boards at Calcutta, and Bombay, 

of Imperial Bank, 2881. 

Madras Amendment 

Factories (,) Act, 2637. 

Madras Court Fees (Amendment) Act, 

2180. 

Magistrates , 

Judges and, as witnesses, 2546. 

Mahomedan law 

Application of personal law to muslims, 

3694. 

Dissolution of Muslim Marriages Act, 

Mustfm Marriage Dissolution Act, 3694. 
Muslim Personal Law (Shariat) Appu 
cation Act, 3694. -—/%.> 

Mussalman Wakf Act, 3702. lOit 

Mussalman Wakf Validating Act, 1913, 

Do. 1930, 3701, 7696. 
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Maintenance i 

Champerty and — .1165. ! 

Order for payment of cost of, of lunatic, 
3623. 

Payment of cost of, in licensed asylums 
in certain cases by Government, 3638. 
Transfer where third person is entitled 

to — , 5070. 

Maintenance orders 

Registration in British India of, made 
in other parts of H»s Majesty’s Domi- 
nions, 3648. 

Maintenance orders Enforcement Act, 
3645. 

Majority Act, 3651. 

Managing agents 

— of Company, 1614. 

Maps . ^ . 

Relevancy of statements in, charts and 

plans» 2465. 

Markets 

— slaughter houses, trades and occupa- 
tions, regulation of, under Canton- 
ments Act, 255. 

Marketable Security, 4645. 

Marriage 

See Husband and Wife. 

See Hindu Widows* Re-marriace Act. 
See Anand Marriage Act. 

See Child Marriage Kestraint Act. 

See Christian Marriage Act. 

See Divorce Act. ^ . 

See Parsi Marriage and Divorce Act. 

See Special Marriage Act. 

Efiect of, on inheritance. Sec SucCLS 

Agreement m restraint of, void, i880* 

BrAhs' deaths and, Registration Act, 
177 

Certificate of — , 

Child, Restraint Act, 

of par.i.s-Effec. 
Drs".oTut?jro%“'"rusHn; Marriages Acf. 

— , Effect of on inheritance, 4731- 

Foreign, Act, 2686. . a-* 

H^^dif Widow's Remay'iage Act, 2861- 

—how to be 

Muslim, Dissolution Ach , 

Native Converts’, Dissolution Act. 3713. 

Nullity of, suit for, 

Objection to — ,4.74. 

Parsi, and Divorce Act, 380b. 

Place where, may be solernnizcd, 4575. 

Suit for dissolution of--. 

Suit not abated by, of female parl>, 

1134 

Table of prohibited degrees of cor.san- 
Buinityand affinity for, among Parsis, 
3H20. 

Marriage Acts 

Amendment of—, lo4. 

Marriage Certificate 

See Christian Marhiagf. .act. 

Marriage. Dissolution of 
S ec Divorce Act. 


Marriage Dissolution of — CCotiid ). 

Sec Native Converts* Marriage Disso- 
lution Act- 

See Parsi Marriage and Divorce Act. 

Marriage, Registration of 

See Births, Deaths, Marriages and 
Registration Act. 

Marriage Register Book 

See Christian Marriage Act- 

Marriage Registrar 

See Parsi Marriage and Divorce Act. 
See Christian Marriage Act. 
Appointment of — , 4573. 

Marriages solemnized by, or, in the pre- 
sence of a — , 361. 

Marriage Settlement 
S ee Divorce Act. 

Inquiry into existence of ante-nuptial 
or post-nuptial settlements, 2279. 

Marriage Validation 
A rya, Act, 148. 

Marriage Validation Act, 3654. 

Marriages within prohibited degrees 
N on-validation of — , 373. 

Married women . ^ , 

Deposits made by, in Savings Bank. 
2809. 

Legal proceedings by and against — , 

3660. , . 

Marrncd womens wages and earnings, 

3656. 

Power of attorney of — , 3995. 

Married Women’s Property Act, 3655. 
Marshalling 

and contribution, 5174. 

—by subsequent purchaser, 5119. 

Marshalling securities, 5174, 

Master and Apprentice 
S ee Apprentices Act. 

— 71. 

Master and Servant 

Sec Trade Disputes Act. 

See Trade Unions Act. 

See Workmen's Compensation Act. 

See Apprentices Act. 

Employers' Liability Act, 2394. 

Master of Ship 

See Sea Customs Act. 

Maternity Benefit 
Mines, Act, 3686. 

Matrimonial Courts 
P arsi — , 3811. 

Matrimonial JuRisnicnoN of High Courts. 
See Letters Paif.ne. 

— to he exercised subject to Divorce .A.ct 
—Exception, 2257, 3314. 

Matrimonial Suit 

See Divorce Act, 

See Native Converts* Marriage Dis- 
solution Act. 

Alimon> — Order for, in — , 2277. 

— among Parsis, 3813. 

Damages and costs in—, 2276. 

Procedure in—, 2282. 

Protection orders in — , 2275 . 

Settlement of damages in — , 2279. 
Settlements. Order for, in — , 2279 
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Measures 

Inspection of certified, by the public, 
3662. 

See Weights anu Measures of Capacity 
Act, 

See Measures of Length Act. 

Measures of Length Act, 3661 

Measurement 

— of distances, 2734. 

Medical certificates 

Provisions as to reception orders and, 
under Lunacy' Act, 3621. 

Medical Councils Act, 3663 

Medical degrees 

. Certain Non-Indian quaIific<Ttions to be 
recognised, 3666. 

Medical Degrees Act, 3670. 

Medical Diplomas Act, 3672. 

Meetings 

— and proceedings of companies, 1599. 
General, of Reserve Bank, 4429. 

—of Cantonment Board, 209. 

— of the Central Board of ReserveBank, 
4429. 

# 

Memorandum of Association 
See Companies Act. 

Articles of Association to accompany— 
1793. 

— of company, 1565. 

Memorandum and Articles of Associa- 
tion of a company limited by guaran- 
tee and having a share capital, 1792. 
Memorandum and Articles of Associa- 
tion of an unlimhed company having 
a share capital, 1793. 

Memorandum and Articles of Associa- 
tion of a company limited by guaran- 
tee .and not having a share capital, 

. 1790. 

Mercantile agent 
Pledge by — , 1967. 

Merchandise Marks Act 

See also Trade Marks Act. 

— 3673. 

Trade descriptions, 3675^ 

Forfeiture of goods. 3677. 

Unintentional contravention of the law 
relating to marks and description., 

Stimpi.ig ot length of piece goods 
manufactured in British India, 3678. 

Mesne mortgagees 

Rigiitsof — , 5189. 

Mesne Profits .\nd Improvements Act, 
3682. 

^^‘^^Pr^shibltion of receipt by local authori- 
ties and raiUvj^ys as money of, which 
is not coin, 3685. 

Metal Tokens Act, 3683 

.Military . 

Suits by or against, or naval-iucn or air- 
men, 1180. 

Minerals ^ ^ a . 

Land Acquisition (Mines) Aci, 

^^INEKAL rights .,...,0 

Saving for, of the Cr:>wn, 3228. 

Mines (Land Acquisition) Act, 3226. 


Mines Maternity Benefit Act, 3686.. 
Ministerial officers 

Misconduct of inferior, of Presidency 
Small Cause Courts Act, 4017. 
Ministers of religion 

Marriages solemnized by, licensed under 
Christian Marriage Act, 357. 
Registration of marriages solemnized 
by—, 359. 

Minor 

See Guardian and Wards Act. 

—2812. 

See Majority Act. 

— 36.'51. 

— admitted to the benefits of partnership, 
3853. 

Depo«=its belonging to, in Savings Bank, 
2808. 

Settlement of minor's property in con- 
templation of marriage, 4731. 

Suits by — , 2282. 

Suit by or against, and persons of un- 
sound mind, 1192. 

Who are competent to contract — Minors 
not competent, 1843. 

Minority 

Legal disability — Effect of, on Limita- 
tion, 3.^98. 

See Majority Act. 

—3651. 

Misconduct . . 

— of inferior Ministerial officers of 
Presidency Small Cause Courts, 4017. 
Suspension and dismissal of pleaders 
and mukhtars guilty of unprofes- 
sional conduct, 3276. 

Misrepresentation 

Effect on contract, 1857. 

Effect on agreement of, or fraud hy 
agent, 1993. 

Mistake 

Liability of, person to whom money is 
paid, or thing delivered by, or under 
coercion, 1929. 

Rectification of, under Income-tax Act, 
3012. 

Mistake OF fact 

Effect of, on contracts, 1861. 

Mistake of law 

Effect on Contracts, 1861. 

Mofussil 

Proceedings in lunacy outside presi- 
dency towns, 3631. 

Mofussil Courts 

Court-Fees in. and in public offices, 2062. 

Money _ 

Exchange of — , 5223. 

Prohibition of receipt by local authori- 
ties and railways as, of metal v. hich is 
not coin, 3685. 

Money Orders 

See Post Office Act. 

—3983. 

Monuments (Ancient) 

See Ancient Monuments Preservation 

Ac*r. 

Mortgaged E5:T.\tes Administration Act, 
3689. 
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^^ORTGAGKS 

Charges and — •, 5191. 

English mortgage, 5127. 

Implied contracts by mortgagor- 5147. 
Information as to, charges, etc., by com- 
pany, 1641. 

Nfarshaliing and contribution, 5174- 
Redemption of—, 5182. 

Rights and liabilities of mortgagor. 5134. 
Simple mortgage, 5122. 

Suits relating to, of immovable pro- 
perty, 1238. 

Usufructuary mortgage, 5125- 
— when to be by assurance, 5129- 
Moutgace nv coxditional sale, 5123 
See Transfer of Proper’ty Act. 

Mortgage by deposit of title-deeds 
See Transfer of Property Act. 

Mortgage deep, 4645, 

Mortgaged property 

Accession to — , 5145, 5161. 

MORTCACEfS 

Powers of — , 5259. 

Priority among — , 5172. 

Rigots and liabilities of — , 5151. 
Trustees' and. Powers Act, 5257. 

Mortgagees, Power of 

See Trustees and Mortgagees Powers 

Act. 

Mortgage suit . 

Suits relating to mortgages of immov- 
able property, 1238. 

Movable property 

Sale of, in execution of decree, lOol. 
Transfers of property by act of parties. 

5046. 

.Movables, Sale of 

See Sale of Goods Act. 

Movables 

Assignment of. and terms tor years, 
5265. 


Mukhtars 

See Legal E-’ractitioners Act. 
Pleaders and — , 3272. 

Remuneration ot pleaders, and 

Agents, 3295. 


Revenue 


MuLTlFARlOUSNESS 

See Joinder of Causes of Action. 

.\f ultifahious suits 

— , Court-fees on. 2097. 

Multi Uniis Co-oper.-^tive Societies Act. 

3690. 

MoNicip.^L Taxation Act, 3692. 

Muslim Pf.rsonal Law (Shari.at) .*\.i’Plic.\- 
TioN Act, 3694. 


Muslims iaqj 

AppHcatfon of personal law to » Joy4 

Muslim Law 

Cutchi Meuions Acts, 2144. 


Muslim Marriage Dissolution Act. 3694. 
\lUSSACMAN VVakf Act. 3702. 

Mussalman Wakf Validating Ac». 1913. 
3296. 

— 1930, 3701 


Mutual Insurance Com4*anies 

and Co-operative Life Insurance 

Societies, 3131 • 

C.C.M— 6b:l 


N 

Naked light.s 

Care of — , 235. 

Nam e 

Office and, of Company, 1597. 

Native Christians 

Marriage of — , 3 ( 6 . 

Native Coinage Act, 371 1 . 

Native Converts 

Native Converts’ Marriage Dissolution 
Act, 3713. 

Native States 

Native Coinage Act, 3711. 

Suits by aliens and by or against Foreign 
rulers and Rulers of Indian states 
567. 

Naturalization 

— Act, 3720. 

Navalmen 

Suits by or against military or, or air- 
men, 1180- 

Necessaries 

Claim for, supplied to person incapable 
of contracting, or on his account, 
1920. 

Necessary Easements 
See Easements Act. 

Negotiable instrument, 3742. 

Acceptance and payment for honour and 
reference in case of need. 3770. 
Attachment of — . 1013. 

Saving of — , 5236._ 

Suits on lost — , 837. 

Summaryproccdure on — , 1282. 

Negotiable I NSTRUMENTS Act. 

Notes, bills and cheques, 3731. 

Parties to notes, bills and cheemes, 3744. 
Negotiation of instruments, 3/51, 
Presentment of negotiable instruments, 
3756. 

Payment and interest, 3761. 

Discharge from liability on notes, bills 
and cheques, 3763. 

Notice of dishonour, 3767. 

Noting and protest. 3768. 

Reasonable lime, 3770- 

Acceptance and payment for honour and 
relerence in ca«e of need, 3770. 
Compensation, 3772. 

Special rules of evidence, 3772. 

Crossed cheques, 3776. 

Bills in sets, 3777. 

Internalional law as to negotiable instru- 
ments, 3777, 
notaries public, 3778. 

Negotiation 

— by delivery of Negotiable Instru- 
ments, 3751. 

Nlwsfafer, 4097. 

Printing presses and—, 4097. 

New plaintiff 

Effect of substituting or adding, or de- 
fendant on limitation, 344S. 

New trials 

— and appeals from decree of Presidenev 
Small Cause Court, 4007. 

No, for improper atlmission or rejection 
of evidence. 2568, 
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New Trustee 

See Trusts Act. 

See Trustees Act. 

Next friend 

Agreement or conipromis»* by, or guar- 
dian for the suit, 1207. 

[Removal of — , 1213 
Retirement of — , 1213. 

Suit by or against m-nors and persons of 
unsound mind, 1192- 

Nickel coin 

— when a legal tender, 1534. 

Nickel coinage, 1533. 

Night shifts 

' Special provision for, in factories, 2625. 
Nomination 

— by policy holder, 3105. 

‘Non-apparent easements' 

See Easements Act. 

Notaries public, 3778. 

Rules relating to — , 3779. 

Notes 

Bills and, drawn out of British India — 
Stamp duty, 4653. 

Notice 

— in suits against Government, 560. 
Mode of giving public — , 3880. 

Procedure as to, under Cantonments Act 
271. 

— to admit documents, 882. 

Notice of dishonour 

— of Negoliable Instruments, 3767. 
Notice of marriage. 373. 

Notice TO QUIT 

Waiver of — . 5219. 

Noting 

— and protest of Negotiable Instru- 
ments, 3768. 

Notifications 

Relevancy of statement as to 

public nature contained in certain, or, 
orders, relcven cy of, 2466. 


fact of 


- 232 . 

suppression 


of, in 


X uisances 

Penalty for causinu- 
Public safety and 
cantonments, 232. 

Nullity of marriage 
— , Suit for, 2271. 

Number 

Gender and — , 27 J4. 

O 


affidavit by whom to be administer- 

Saving of certain, and affirmations, 3781. 

Oath of allegiance, 3723. 

OAT^.^thoj-ijy administer oaths and affir- 
mations, 3781. 

Persons by whom oaths or amrmalions 
must be made, 3782. 

Forms of oaths and affirmations, 3783. 

Proceedings and evidence not invalidat- 
ed by omission of oath or irregularit>. 
3787. , . j . 

Persons giving evidence bound to stale 
th^ tt nth, 37.‘^S. 


Oaths Act — iContd,) * 

Official oaths abolished. 3788. ' 

Obscene Publications 
— Act, 3788. 

Obstructions in Fairways 
— Act, 3788. 

Obstruction to possession 

Resistance or, of immovable property. 
1103. 

Occupations 

Markets, slaughter-houses, trades and. 
reculation of, under cantonments Act., 

255. 

Octroi 

— terminal tax and toll under Canton- 
ments Act, 221. 

Offences 

N.B . — For offences under penalties 

und :r particular enactments, see con- 
tents of those enactments. 

Act under which punishments to be in- 
flicted, 3313. 

— and penalties under Income-tax Act, 
3030. 

— and restraint of use of Royal arms 
and State emblems as trade marks, 
5019. 

— by railway servants, 4308. 

Cognizances of, under Insurance Act, 

3*56 ,, c* 

Criminal, and procedure under Stamp 

Act, 4679. 

Legal proceedings, etc. , under Com- 
panies Act, 1765. 

Penalties and, under Railways Act, 4305. 
Provi.sion as to, punishable under two or 
more enactments, 2737. 

— under Patents Act, 3914. 

Offer and acceptance 

Communication, acceptance and revoca- 
tion of proposals, 1839. 

QppiCIt _ 

Kegisicted, of company, 1597. 

^*^^?^apacity of, connected with Courts of 
Justice. 5235. 

Official Acts . , ^ 

Non-liability to suit of officers acting 
judicially for, done in good faith and 
of officers executing warrants and 
orders, 3176. 

Official assignees, 4075. 

Possession of property by, 4068. 

Official documents 
Proof of — , 2493. ' 

Official Gazettes Act, 3791. 

Official Liquidator, 1690. 

See Companies Act. 

Appointment of — , 169 . 

Official Receiver 

See Provincial Insolvency Act. 
Delegation of powers to — , 4217. 

Official Secrets Act, 3791. 

Official Trustees Act 3799. 

Office of Offieial trustee. 3801. 

Rights, powers, duties and liabilities of 
Official Trustee, 3802.' 
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Official Trustlls Act — iCoutd .) 

Fees of official trustees, 38f>4. 

Audit of official trustee’s eccount- 3805. 

Old documents 

Presumption as to documents thirty 
years old, 2498. 

Onerous bequests, 4767. 

Onerous gift 

— lo disqualified person, 5229. 

Onerous property 

Disclaimer of, in insolvenc.y, 4070. 

Opinion, eviuenec of 

Opinions of third persons, when relev- 
ant, 2471. 

Oral agreements 

Registered documents relating to pro- 
perly when o lake effect against , 
4379. 

Oral evidence, 2481. 

Exclusion of oral b> documentary 
evidence, 2500. 

Oral transfer, 5055. 

Decrees and. Validating Act. 2223. 
Amendments of judgments, decrees or — , 

73 S 

Aopcals from — ,625,1384. 

Continuation of orders, issued 

under enactments repealea and re- 
enacted, 2737. I r 

Enforcement of, and from, 

under Companies Act, 

Execution of decrees and — ,404. , 

Makirg of rules or by-laws and issuing 

of, between passing and commence- 
ment of enactment, 2736. 

Non-liability to suit of officers acting 
judicially for official acts done in good 
faiih and for executing warrants and 

Power\^make to include power to add, 
to amend, vary or rescind, rules or 

by-laws. 2736. 

effect to Foreign mar- 

riages— , 2687. 

Order of adjudication 

— in insolvency, 414/. 

^ * A >7 \Q 

2745. 

•'Ordinary Residence’ ,2921. 

Original decrees .los 

Appeals from—. W. l32^- 

A r-^.irt-Fees f Amcndnient) 
Bihar and, Couri-rcc» 

A.C 1 . 2 1 63. Dt. tTiA— 

ORISSA CONSOi.lUAT IONXoF APPEALS 

tion, 13. 

Laws Regulation, 6. 

'^■'‘■powers of Magistrate or Jostice acting 
for. etc.. 72. 

Ostensible OWNER 

Transfer by — . -5072. 


Outgoing partners 

Incoming and — , 3855. 

OvERCROWDlNi; 

— ill factories, 2612. 

Ownership 

Acquisition of, by possession, 3454. 

P 

Parent 

Penally for making with a, or guardian 
an agreement to pledge the labour of 
a child, 349. 

Penalty for, or guardian making agree- 
ment to pledge the labour of a child, 
349. 

PaR'IS , , 

Rules incases of intestates other than — , 

4733. 

Table of prohibited degrees of consan- 
guinity and affinity for marriage 
among — , 3820. 

Parsi intestates 

Special rules for—, 4738. 

Parsi marriages 

Requisites to validity of — , JoUV. 

Parsi Marriage and Divorce Act 

Tvfdrrisgc between Parsis> JoOy. 
Remarriage— , 38(^. 

Parsi Matrimonial Courts^^Joii. 
Matrimonial suits among Parsis. 3H1J. 
Divorce among Parsis, 3814. 

Children of parties to inatf inioniai suits 

among Parsis, 3819. 

Parsi Matrimonial Courts, 3811. 

Parties TO suits, 754. ... 

Fffect of substituting or adding new 
"plaitiliff or defendant on limitation, 

E.x^^ination of parties by the Court, 

Rifles as to witnesses to apply to parties 

summoned, 904. 

Partition 

Fees xo commissioners for local investi- 
cation and commissioners for, to take 
accounts or for the examination ot 
witnesses, 1176. 

^^**Ii\^y^t^aiisferee of share in dwelling 

house, 3827. , • * j -.f 

Power to Court to order sale instead ol 

division in — , 3825. 

Partners . 

Incoming and outgoing — . Jobj. 


Partner's authority in an 


emergency, 

1187. 


3849. ^ ^ . 

Right of suit on death ol 

l»AR'rNERSHll' 

— Act, 3?^3L . . 

Decree in suit for dissolution c>t— , voj. 
Minors admitted lo the benefits of 

not created by status, 3838. 

Prohibition of. exceeding certain num 

ber, 1561. 

Parinershif Act, 3831. 

Nature of partner-^hip, 3830 
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Partnership Act — (,Contd.') 

Relations of partners to one another, 
3841. 

Relations of partners lo tljird parties^ 
3845. 

Incoming and outgoing partners, 3855, 
Dissolution of a firm, 3859. 

Registration of firm«, 3873. 

Partnership firms 

Registration of firms — , 3873. 

Partnership property 

Attachment of — , 1009. 

Partnership suit by and against 

Suits by or against firms and persons 
carrying on business in names other 
than their own, 1183. 

Part payment 

Effect of payment on account of debt or 
of interest on legacy on limitation, 
3438. 

Part performance, 5101. 

Passenger ticket, 301. 

Patents 

— and Designs Act, 3881. 

— and Designs (Extension of Time) Act, 
3917. 

Grant of, to two or more persons, 3902. 

Patents and designs 

Reciprocal arrangements with the United 
Kingdom and other parts of His 
Majesty^s Dominions under Patents 
and Designs Ac', 3915. 

Patents and Designs Act 

Application for and grant of patent, 3885. 
Term of patent, 3890. ^ 

Amendment of application or specifica- 
tion of patents, 3892- 
Register of patents, 3894. 

Patent to bind Crown, 3894 
Compulsory licenses and revocation, 
3896. 

Legal proceedings, 3898. 

Designs, 3904. 

Registration of designs, 3904. 

Industrial and international exhibitions. 

Patent office and proceedings thereat. 

2909, * 

Provisions as the registers and 

documents in the Patent Office. 3910. 
Powers and duties of controller. 3912. 

Evidence, 3913- 

pSwT/s/et^c'. of Central Government. 

Offences under. Act, 3915. 

Patent Office 

—and proceedings thereat, 3909. 
Provisions as to other 

documents hi the — . 3910* 

PAOTEIiS 

^^uit by — , 1219 

i ‘AUPER APFEALS, 1393. 

Pauper SUITS, 1219, 1237. 

Payment , , , # I 

Effect of, on account of debt < 1 ^ of j 

interest on legacy on limitation, ( 

Mode of. of nensions, 3933. 


Payment — ( Contd ). 

— of compensation in land acquisition 
cases, 3212. * 

Payment for dishonour 

Acceptance and, and reference in case of 
need, 3770. 

Payment into Court 

— of sum claimed in suit, 1161. 

Payment of Wages 
— Act, 3918. 

Payment under dkcree, 937. 

Pawn 

See Bailment of Pledges. 

Penalties 

— For penalties under particular 
Acts, xee contents of those Acts. 

— and offences under Railways Act, 4305. 
— under Factories Act, 2630. 

— under Forest Act, 2708. 

— under Post Office Act, 3985 
— under Income-tax Act, 3030. 

— under Cantonments Act, 269. 

— under Ports Act, 3954 
— under Legal Practitioners Act, 3295. 

— under Provincial Insolvency Act, 4206. 
— under Registration Act, 4399. 

— for obstructing acquisition of land, 
3221. 

Recovery of tax and, under Income-tax 

Act, 3023. 

Pensions* 

See Local Authorities Pensions and 
Gratuities Act. , 

—Act, 3927. 

.Assignments, etc , in anticipation of. to 
be void, 3935. 

Commutation of — , 3933. 

Exemption of, from atlacbment, 3934. 

— for lands held under grants in per- 
petuity, 3933. 

Local Authorities, and Gratuities Act, 
3609. 

Mode of payment of — , 3933. 

Power to grant extraordinary, and 
gratuities, 3610. 

Provision as to, and gratuities, 3610. 

Performance of Contract, 1890. 

See Contract Act. 

By whom contracts must be performed, 
1893. 

Contracts which must be performed, 
1890. 

Contracts which need not be performed, 
1910. 

Pcrfoimance of reciprocal promises, 
1900. 

Time and place for performance 1898. 

Periodical payments 

Apportionment of, on determination of 
interest of person entitled, 5068. 

Perishable goods. Sale of 
See .Sale of Goods Act. 

Perishable property 

Conversion of — , 5282. 

Permanent alimony 

Power to order — , 2227. 

Permanent Injunction 

Sec Specific Relief Act. 
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Perpefoal Injunction 

See Specific Uelief Act. 

Perpetuitv 

Rule against—, 4762, 5059. 

Transfer in, for benefit of public, 5Uol. 

Personai. appearance 

Exemption of certain women from, in 
Courts, 688. 

Persons exempt from appearance 
— at registration office, 4376. 

“Person of unsound Mind *' 

See Unsound mind. 

See Lunacv Act. 

Petition IN Insolvency 

See Provinci.^l Insolvency Act, 

Sec Presidency i owns Insolvency 
Act. 

*^*'^’^cces^ion Act and Companies Act not 
to affect Administrator-General and 
saving of provisions of Presidency 
Police Acts as to — , 47. 

Piece goods , 

Stamping of, cotton yam and thread, 

3678. 

^^^'^^rotection of railways and canals, 
docks, wharves and — , 2J/o. 

Pilotage . 

Fees for, and certain other service., 

3949. 

Piracy 

See Copyright Act. 

— of registered sign, 39t)^<. 

Place of assessment 

of income-tax, 304o. 

Place of Registration 

See Registration Act 4360 

Place for registering document. , 

Place of suing, 437. 

^'-"^oTo"f?mces under Railways Act. 4324. 
Plaint 

See Pleadings. 

Sec Written Statemen^ 

See Practice and procedure. 

Documents relied on .n-, »36. 

— in suits, 826. 

Plaintiff u tit.itins or adding new 

o^rfenllfn. on limi.m.on, 

3448. 

’’■■^Relevancy of sm.ements in mnp.. cl.arts 

and—. 2465. 

I.FGAt. Practitioners Ad. 

See Bar Councils Act. 

— and mukhtars, 4 7R0 

Recognised agents and 

Remuneration 

Revenue Agents, 

Service of l^rocess on— ./v^. 

® mukhmr" «r.iUy 'o7 unprofe's.ional 
conduct, 3276. 


Pleader AND Client 

See Legal Practitioners Act. 

Private agreement between parties an 1 
pleaders, 3258. ^ 

Professional communications, 2549. 

Pleadership certificates, 3294. 

Pleadings 

— generally, 8ll. 

See Plaint. 

See Written Statement. 

See Practice and Procedure. 

Pledge 

See Bailment OF pledges. 

Bailments of — , 1965. 

— by mercantile agent, 1907. 

Pledging of Labour 
C hildren, Act, 347. 

Confession to, not to be proved, 2«5. 
Persons bound to assist forest otneer 

and — , 2714. 

Powers and duties ol — , 

Policy-holder 

Nomination by — , 3 IUj. 

POLICY OP Insurance, 4645, 

1 right to pollute air and 

water, 2337. 

'’“’Exemption of, from .axMion, 227. 
POR^ONERS^S creditors and — , 4783. 

PORTS 

Al^eVation of limits of—, 3939- 
General provisions affecting vessels 

‘chargeable, rate of port-dues 
and frequency of payment. 395». 

of Government. 3938. 

Por^ Officials and their powers and 

Rules' foV^Uje safety of and 

conservation of ports, 3940. -lOio 

Port dues, fees and other charges. 3948. 

I-Toisting signals. 3954. 

Provisions with respect to penalties 
under the Act, 3954. 

PORT clearance 

Grant of — . 4509 ,c(\q 
Power to refuse — , 45uy. 

Port DUF.s loio 

— fees and other charges, 3948. 

Ports, vessels chargeable, rale of. and 
frequciic> of payment. 39.8. 

^n<l their powers and diUic*. 3941. 

Port RULES 

pt)wer to make — , 394.^ 

Possession , • i i 

Acquisition of t>v.nership • 3454, 

of immovable property, 4582. 

Recovery f»f, of immovable property — 
Prestdenev Sniall Cause Courts .Ad, 

4010. ' ^ 

Resistance to delivery of, tt» decree- 
holder on purchaser, IT02. 
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postal 

value- 


3985. 


Possession — {Contd.) 

Taking, of land to be acquired, 3192. 
Post 

Meaning of service by — , 2738. 

Post Office 

—Act, 396?. 

— Cash Certificates Act, 3992. 

Offences by officers of the — , 3985. 

Post Office Act 

Privilege and protection of the Govern- 
ment under — , 3972. 

Postage, 3973. 

Postage stamps, 3975. 

Conditions of transmission of 
articles, 3975. 

Registration, insurance and 
payable post, 3980. 

Undelivered postal articles, 3982. 

Ship letters, 3983 
Money orders, 3983. 

Penalties and procedure under — . 
Offences by officers of the post office, 
3985. 

Postage 

See Post Office Act. 

— , 3973. 

Power to fix rates of inland—, 3973. 

Postage, rates of 

See Finance Acts. 

See Post Office Act. 

Postage rates 

Inland—, 2660, 2662, 2663, 2666, 2669* 

2674. 3991 . 

POSIAGE STAMPS, 3975. 

Postal articles, transmission of 
See Post Office Act. 

Conditions of transmission of — . 3975. 
Undelivered — , 3982. 

POSTAl. MONEY-ORDERS, 3983. 

Postal Rates 

See Post Office Act, 

Postal registration 

— insurance and value-payable post, 3980. 

Post nuptial hf.bts 

Wife’s liability for—, 3660. 

Post-nuptial sf.ttlements 

Inquiry into existence of ante-nuptial 
or—, 2279. 

Powers 

Mode of exi'cution of — , 5263. 

PowER-OF- ATTORNEY 

— , 4646 . 

Deposit of original instruments creat- 
ine — , 3995. 

Execution under — , 3994. 

— of married woman, 3995. 

Powkrs-of-attoRney Act, 3993. 

pKACTiCE AND Procedure 

See Civil Procedure Code. 

See Plaint. 

Sec Pleadings. 

See Procedure. 

Civil procedure of High Court, 3315. 


j Practice and Procedure — iContd ),) 

Criminal procedure in High Courts, 
3315. 

Procedure in execution, 501. 

Procedure in Small Cause suits, 4004. 
—of Small Cause Courts, 4225. 

— under Insolvency Act, 4078. 

— under Railways Act, 4323. 
Pre-emption suit 
Decree in, 932. 

Preference Shareholder 
See Company. 

Preferential payments 

— under Companies Act, 1726. 

Preliminary decree 

— in foreclosure suit, 1246. 

Prescription 

Acquisition of easement by — , 2315, 
Nights which cannot be acquired by — 
2328. 

Prescriptive right 

Acquisition of ownership by possession, 
3454. 

Preservation of Ancient Monuments 

Ancient Monuments Preservation Act, 
60. 

Presidency Banks 

See Imperial Bank of India Act. 
Transfer of the undertakings of, to the 
Imperial Bank, 2876 . 

Presidency Small Cause Courts 
Levy of Court-fees in — , 2060. 

— , Provisions of C- P. Code applicable 
to — , 1426. 

Presidency Small Cause Courts Act, 399. 
Constitution and officers of the Court, 
399S 

Law administered by the Court, 4001. 
Jurisdiction in respect of suits, 4001. 
Procedure in suits under the Act, 4004. 
New trials and appeals, 4007. 

Recovery of possession of immovable 
property, 4010. 

Distresses, 4012. 

Reference to High Court, 4016. 

Fees and costs. 4016. 

Misconduct of Inferior .Ministerial 
Officers, 4017, 

Contempt of Court, 4018. 

Limitation of prosecution under the Act, 
4019. 

Presidency towns ^ 

Proceedings in lunacy in — , 3626. 
Proceedings in lunacy outside ( , 3631. 

Presidency Towns Insolvency Act, 4022. 
Constituiion and powers of Court, 4026. 
Jurisdiction, 4026. 

Appeals, 4030. 

Proceedings from act of insolvency to 
discharge, 4031. 

Order of adj udication, 4034. 

Annulmrntof adjudication, 4043. 
Proceedings consequent on order of ad- 
judication, 4045. 

Composition and schemes of arrange- 
ment, 4047, 
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Presidency tow^^s Insolvency Act 
(C a«/rf.) . . 

Control over person and properly ot m 
solvent, 4049. 

Discharge of insolvent, 4053. 
Administration of property of insolvent, 

Proof ‘of debts of insolvent, 4058. 

Effect of insolvency on antecedent trans 

acii( n«, 4064. , - 

Propeity available for pajmenl of debt., 

ReaHcation of ■ property of insolvent. 

Dittrdjution of property of insolvent, 

4073, 

Official Assignee. 4075. 

Committee of inspection, 407» 

Procedure under the Act, 4078. 
Limitation under the Act, 4Uai. 

Penalties under the Art. 4081. 

Small insolvencies, 40W. 

Special provisions. 4084 
Rules under the Act, 408o. 

Press and Pec^stration of Books Act. 

Printing Presses and Newspapers, 

Delivery of Kooks, 4I0i. 

Penalties, 410>. ^ 

Registration of book?, 

Presumptions 

See Evidence. 

IS tunTof parfiet. 4607. 

1“ N'/^otiabJ Ins.ru-n^ 

Court may presume exis 

facts, 2524. 

. ..-f. 

—of goods , J AAa% 

Suit for. of goods sold. 4483. 

Primary Evidence 

See Evidence Act. 

Princes , u- r* 1718 

envoys. 568. against Foreign 

'’'■ru"«rand"'RC..ri' of Indian Sta es. 
567. 

Principal and aoent 

■^ren;?'duty*o princina' 

n^cree^nTu^^ JS^account between-. 
934. 

Printing presses ino? 

nd newspapers, 409/. 


5082 


Priority ct 77 

Priority of nERTS. 

--:n in>;olvenf>. 405^, l-Ul. 

Private Company- public Company, 

Conversion or. mio v 

1672. 

Private ESTATES „ent of. Act. 2742. 

Government Maragc*»*ci.» v , 

Private forest. forests -Joint property 

and o', her person., 

2715. 


I iav.\TE Forest — iCofi/d.') 

Ccnfrol over forests and lands not being 
the property of Government, 2703. 

Private Raii.wav Acts, 4329. 

Privilege > , * 

— and protection of the Government 

under Post Office Act, 3972. 

Evidence as to affairs of Stale. 254/. 

Privileged communications , 

Communications during 2546. 

Official communications. 2548. 

Professional communications, 

Privileged wills 

See Succession Act. 

5!.%xec'iuon of. 4744. 

^""s"efAp"pHAi.s\'’oTHVlO^,C XK COUNCX.. 
gee Letters Patent. 

flit'll ISTh/Kpng in Council. 630. 

Privy Council appeal 
— , 1397. 

Administrator-General. 

See Succession Act. 

ire LHJTPas A nMx-s-A^xx.. ^ 

""^nd CeV.ifii'aUs^of Admmis.ra.ion. 

Gr^a'nt'of, and letters of administration. 
4799. 

Tetters of administration aiid admy 
"nitration ot assets of deceased. 

4799. 

Procedure 

S'B'j-FSr^’procedufe under particular 

^ Acf; see contents of those Acts. 

Criminal offences and. under Stamp Act, 

—hf matrimonial suits, 2282. ^,00 

—on admitimp to 
of Small Cause Court, 3999. 

Procedure in civil suits 
^ See Civil ProceiiUkf. C^de. 

Proc^.s^E summonses and other, under 

Presidency Small Cause Courts Act, 

^^21. , . J -TOC 

Service of* pleader* 7VS* 

—to he served at expense of party issu- 
ing. 1424. 

Process fees. 2106. 

Process for Execution 

ir^ECi'TioN Of Okcrkes .and Orders, 

— ,980. 

r«<>Cl AMATION OF SALKS 

by public aucticp, 1050. 

Production of Documents 
•^ ec Documents. 

gre Puoiiuci ION, Impoundini; 
Return of documents. 


A wu 


Professional Communications. 2549. 
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Professional fees 

Remuneration of pleaders, mukhtars 
and revenue agents, 3295. 

Professional Misconduct 

See l-EGAL Practitioners Acts. 

See Contempt Of Courts. Act. 

See Bar Councils Act. 

Procedure when charge *of unprofes* 
sional conduct is brought in Subordi* 
nate Court or revenue office, 3288. 
Suspension and dismissal of pleaders 
and mukhtars guilty of unprofessional 
conduct, 3276. 

Professions tax 

— Limitation Act, 4106. 

Profits and gains 

Rules for the computation of the, of 
insurance business under Income-tax 
Act, 3068. 

Profits and Loss Account 

Regulations and forms for the prepara- 
tion of, of Insurance Company, 3148. 

Prohibited degrees 

Table of, of consanguinity and affinity 
for marriage among Parsis, 3820.. 

Promissory note 

See Negotiable Instruments Act. 

Bills of exchange and, by Companies, 
1621. 

Discharge from liability on notes, bills 
and cheques, 3763. 

— (Stamp) Act, 4106. 

Validation of certain — , 4107. 

Proof of debts (in Insolvency) 

See Provincial Insolvency Acn\ 

See Presidency Towns Insolvf.ncy Act. 
Debts of all descriptions to be proved in 
winding up proceedings, 1722. 

Method of, in insolvency, 4176. 

— of insolvent, 4058, 4160. 

Rules as to, of insolvent, 4059. 

Property in Land Act, 4107. 

Property right 

Hindu Women's Rights to Property 
Act, 2866. 

Proposals . 

Communication, acceptance and revoca- 
tion of — , 1839. 

Prosecutions . ^ • a . 

Institution of, under Companies Act, 

1658. 

— of delinquent directors, 1735. 

— under Cantonments Act, 275. 

Prosecution f(jk offences under specified 
enactments 

.V.B . — See under the headings of the 
Special Acts concerned. 

Prospectus 

— of Company, 1625. 

Pkostitiiies 

Power to remove brothels an<l— , 266. 

Prostitution 

Penalty for loitering and importuning 
for purpose of — . 267. 

Removal and exclusion from canton- 
ments and suppression of sexual im- 
morality, 266. 

Pkotecied forests, 2700. 


Protected Monuments 

Sec Ancient Monuments Act. 
Protection of J uoicial Officers 
Act for the — , 3174. 

Protection of property 
— of deceased, 4787. 

Protection Orders 

See Presidency Towns Insolvency Act, 
See Provincial Insolvency Act. 

— in matrimonial suits, 2275. 

Protective Duties Continuation Act, 4108. 

P RoTEST 

Noting and, of Negotiable Instruments. 
3768. 

Protocol 

Arbitration (, and Convention) Act, 143. 
— on arbitration clauses, 146. 


Provident fund 

Protection of compulsory deposits to — . 
4112. 

Special provisions of Income-tax Act 
relating to certain classes of — , 3035. 

Provident Funds Act, 4108. 

Provieent Insurance Societies Act, 4118. 
Provident societies, 3117. 

Provincial Insolvency Act, 4118. 

Constitution and powers of Insolvency 
Court, 4121. 

Proceedings from act of insolvency to 
discharge, 4129. 

Acts of insolvency, 4129. 

Petition in insolvency, 4133. 

Order of adjudication, 4147. 

Proceedings consequent on order of 
adjudicaiiop, 4157. 

Annulment of adjudication, 4161. 
Compositions and schemes of arrange- 
ment, 4167. 

Discharge of insolvent, 4169. 
Administration of property of insolvent, 
4176. 

Effect of insolvency on antecedent trans- 
actions, 4179. 

Protection of bofta fide tr;.nsactJons, 

4193 . 

Realization of properly, 4194. 
Distribution of property of insolvent 
4201. 

Penalties under the Act, 4206. 

Summary administration in insolvency, 

4209. 

Appeals in insolvency, 4209. 

Provincial laws , j oven 

Subject-matter of Federal and — , 

Provincial leg»slatjon 

Legislative powers, 2/4y. 

Provincial Legislative list, 2800. 

Provincial OR state laws 

Inconsistency between Federal laws and 

2755 

Pkovikci'al Small Ovuse Courts Ac^ 42X9 
Constitution of Courts of Small Cau.es, 
4221 

Jurisdiction of Court of Small Causes, 

Practice and procedure of Small Cause 

Courts, 4225. . . 

Supplemental provisions, 4235. 

Suits excepted from the cognizance of a 
Court of Small Causes, 4237. 
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Provincial Small Cause courts 

Court-fees in mofussil Courts and in 
public offices, 2062. 

— , Provisions of C. P. Code as to, 1426. 
Provisional Collection of Taxes Act, 4249. 
PuRLic Charges 

See Landholders' Public Charges and 
Duties Act. 

[landholders', and Duties Act, 3238. 
Non-exemption from, or duties of lann- 
holders etc , by reason of place of 
birth or of descent, 3239. 

Public Charity , . 

Apprenticing of child brought up by » 

72. 

— , suits relating to, 574. 

Public Company . ^ 

Conversion of private conipan> xn o • 

le.72. 

Public demands . . 

Act to make better provision tor te- 

covering certain — , 4448. 

Public documents 

— , proof of, 2491. 

Public duties 

Enforcement of — . 

‘’"“Re Js”Snor"Lcun,en.3 executed by 
Government Officers or certain-. +)01. 

* '^"con?r'^l*^o? traffic for hygienic purposes. 
247. 

jTjTigfgt ncy powers for protecting th«. , 
^ 58. 

Public markets 

— and slaughter-houses. 255. 

Use of — , 255. 

Public matters 

Suits relating to — , o/^- 

PUBLIC NVISANCF. 

— suits relating to, 5/*- 


of, 

r 


PUBLIC officer ...larv or alJowanco o: 

"“rreTv;‘.‘,t";f' &ay Compa. y o 

Cou^i-Veeli'In'mTn-iVconr.s an, I in-. 

' 2062 . 

‘^"'‘l<elevfncy of entry in. made in perform- 
ance of duty, 2462. 


of mii'>aiice‘* 


in 


Pl Bl-IC SAFI TV 

--an<l suppression 

cantonments. 2v>^ 

'■""VvotecMon^of. agains. pro.ec.ilioM an.l 
Kc'giV.’eHng officer, to he deemed-. 4 .00. 

OUULK SEKVANTS ( I NQ O 1 «1ES ) ACT 4 >50 
j»OBi 1C Suits Validation Act, 4^5 . 

I’liMLlC utility SEKVlCF-S 

Si>ecial provision regardii g — . 4.67 
CC.M— 982 


Punishments . 

— For offences and punishments, 
under particular Acts contents of 

those Acts. - j t-iM 

Act under whicli, to be inflicted, 3313. 

Punjab Court-Fees (Amendment) Act 
(1922), 2192 
— . (1939). 2196. 

PuRChaser’.s title, 536 


Quasi Contf.^cts 

Certain relations resembling those crea- 
ted by contract, 1919. 

Quasi Easements 

Easements of necessity and — . 2JJU. 


Quasi trusts 

See Trusts Act. 


R 


*^^*Llab4tity of, to taxation by local authori- 
ties, 4330. A^Qo 

I imitation of hours of work on— . 42»y 
Protection of, and canals. docks 
wharves and piers, 2378. ^ 

Railways (Local Authorities Taxation) 

by local authorities. 4324 

R.MLWAY Accidents 

See Railways Act 
R eport of - . 4304. 

Railways Ac I 

Inspection of railways, 4264. 

Construction and maintenat cc of lail- 
v\av works, 4265. 

Opciuug ol raijways. 42/U. 

I'! ail way com rrn '^sions and trnitxc lacili* 

4272- ^ 

Winking of railway s, 42/6. 

Carriage of properly, 4281. 

Carri -ce of passengers, 4286. 

I imitain n* of employment of railway 

se rvani s, -1288. _ _ 

Re.>j>oi'^ibihty of railway administra- 
lioi'*" as « aniers, 1290. 

\ccid<-nts in railways, 4304. 

PcnalfH". and olTences under the Act, 

4 11-. 

Offcni es by railway sci vants, 4308. 

Pr> Cl dure, 432 

p Ml W.W .M>M I N I ,TILMT>>N 

Ke-spoi-.'^lhility of. as carriers, 4290. 

R.MLWAY lloAUD AcT, 4256 
R AIL^VA^ Com M IS'I.ION 
See Ram.nvnvs Act. 

I'AILWAY Co.Ml ANlKS ACI , 4?57 . 

Railway CoMFANV 

\ttachinent of salai % or allowanecs oi 
public olVicrr or servant of, or local 
authority, 1008 

l*\>rfcilurcs by railway companies, 4305. 

R.MLWAY SKRVANT.S 

I-imitalion of employment of — .4288. 
Offences by, 4308. 

Railway W'orks 

Construction and maintenance of — , 4265 
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of Bank by 


Rateable distribution 

Distribution of assets of execution sale, 
546. 

Ratification 

— of acts of agent, 1976. 

Realization of property 

— of insolvent, 4068, 4194. 

Real value 

— definefl, 4500. 

Reasonable Time 

— for presentment for payment or accep- 
tance of Negotiable Instruments, 3770- 

Rebates 

Commission and, under Insurance Act, 
3106. 

Recapture 

Kscape and, of lunatics. 3625. 

Receipts 

Accounts, and documents 
whom to be signed, 2891. 

Receivers 

See Specific Relief Act. 

See Official Receiver. 

See Interim Receiver. 

See Civil Procedure Code. 

.Appointment of, 1309, 4622. 

Receiver (in Insolvency). 

See Official Receiver. 

See Presidency Towns Insolvency Act. 
See Provincial Insolvf-ncy Act. 

See Official Assignee. 

Appeal to court against, in insolvency, 
4204. 

Appointment of, in insolvency. 4194. 
.Appointment of interim, in insolvency, 
4141. 

Reception orders 

See Lunacy Act. 

— on petition under Lunacy Act, 3616 
— otherwise than on petition under 

Lunacy Act, 3619. 

Provisions as to, and medical certificates 
under Lunacy Act, 3621 

Reciprocal arrangements 

— with the United Kingdom and other 
parts of His Majesty’s pominions 
under Patents and Designs Act, ^913. 

Reciprocal promises. 

Performance of— , IVUU. 

Recognised Agents 

— and pleaders, 78J- 

KEc(guSis ^ Government, 3317. 

Destruction of. Act, 2245. 

Records— Destruction OF 

Destruction of Records Act, 

Rectification 

— of instrument's. 46Uf>. 

— of mistake under Income-tax Act, 

3012. 

Principles of — , 4607. 

Red Cross Society 

Red CROSS Society Act, 4331 . 

— (Allocation of Property) Act. 4334. 
Objects to which the funds of the 
Societj’ may be applied, 4333. 

Redemption 

— of mortgage, 5182. 


Redemption — (C o«/rf.) 

I 

Rights and liabilities of mortgagor, 5134 
Suit for foreclosure sale, or — , 5182. 

Redemption suit 

See Transfer op Property Act. 

Pinal decree in — , 1270. 

Preliminary decree in — , 1268. 

Reference 

— and revision under Stamp Act, 4675. 

— of question to High Court, 1407. 
Procedure in, under Cantonment (House 
Accommodation) Act, 297. 

— review and revision, 648. 

— to High Court, 648. 

Reference in casf. of need 

Acceptance and payment for honour and 
— , 3770. 

Reference to Court. . , j a 

and procedure thereon in Land Acqui- 
sition proceedings, 3193. 

Reference to High Court 
S ee Reference. 

Refreshing memory, 2565. 

Refund 

— of Income-tax, 3020. 

Remission and, of tax under Cantonment 

Act, 220. 

Refund OF Court-fee < 

on application for review of judgment, 

— ^here Court reverses or modifies its 
former decision on ground of mistake, 

2096 

Refund of legacies 

See Succession Act. . 

Registfr Books 

— and Indexes, 4387. 

Registered, 5275. • 

registered Co-operative societies 

Duties of— . 2003. 

privileges of--. 2004. 

Properly and funds or, 2 uu/. 

Registered Designs 
Copright in, 3906. 

Registered Documents effect 

Certain, relating to land ^ 

against unregistered tffect 

—relating to property when to take enect 

against oral agreements. 437V. 

Time from which, operates. 437». 

Registekf.i. sign 

Piracy of — . 3908. 

Registered trade unions 

Rights and liabilities of, 5028. 

registering Officer _ 

— mav commence prosecutions, 4400. 

— ^ be deemed public servants. 4400. 

Register of appeals, 1339. 

’^""removaPo“de?unct companies from-, 

1743. 

Register OK Patents, 3894 
Register of suits, 79/- 

RpnlSTFR OF TRADE MARKS C0l2^ 

^ Rectification and correction pf-. 501^* 
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Special provisions as to certain existing 

-.185. 

Registrable documents, 4341- 
Registr.^r 

See Marriage Registrar. 

— and sub-registrars, 4339. 

controlling powers of, and Inspector- 
General of Registration, 4393- 
Special duties of — • 4392. 

Registrar of Company 

Investigation by — , 1655. 

Registrar of Small Cause Court 
Appointment of — , 4000. 

Trial of suits by — ,4228. 

Registration , 

Act for the, of literary, scientific and 
Charitable socities, 4563. 

Births Deaths Marriages, Act. 

Documents of which, is optional, 4,50-. 

Mode^’of. ^of births, deaths and mari- 

riages, 182. . ... 

— of Co-operative societies, 2UU1. 

— of documents executed by Oovernnient 
ofiicers or certain public functionaries, 

4401. 

— of firms, 3873. 

P<fs*ial?ins’urance and value payable post. 

‘^ha?e capital, of unlimited company as 
■ irmited|nd unlimited liability of direc- 
tors. 1576. 

i.isr ATioN Act a-xio 

Registration ei-tablishment, 4339, 
Registrable documents, 4341. 

Time of presentation of documents for 
registration, 4364. 

Place of registration. 4300. 

Presenting documents for registration. 

Enf^o?cing the appearance of executants i 

PrTsl'inr^witis^^Ind authorities to' 
adcp^ 4377 

^c■«is’.^a^?c^ a..d n<.n-re.is- 

niu"’: an/p^wers of registering oRicers. 

Pr^ifldnre on admittine to registration. 

SliSal duties of sub- Uegislrar. 4J92. 
special duties of R«g«strar. 4392. 

Con. rolling Powers of Registrar. . 

Inspectors-Gencral. 4393. 

Refusal to register 4394. , 

Fees for registration, searciics 

PemlVtie’^ under the Act, 4399. 
..FOt.,rKATlON E^TABI-lSUMr.NT. 4330. 

-'""rees^‘?Sr^"registra.ion. searches and 
copifSi 4398. 

:^KCIsrRATlON- OI- niRTHS. O..AHiS. MAKKIA* 

SerSiBiK.s deaths Marb.ages Rkcus- 
tration Act. 


and 


and 


Registration of Co-operative Societies 
S ee Co-operative Societies Act. 

Registration of designs 

See Patents .and Design.s Act. 

—3904. 

Registration OFFICE . a * i-raa 

and fees under Companies Act, 1744. 

Presenting wills and authorities to 

adopt in — , 4337. 

Registration of firms 

Alaximum fees for — , oooi. 

Registration of .Marriages 

See Christian MaRRiacf. Act. 

See Births, Deaths, Marri.aces Regii-- 

— lofe^nSmi'zed by ministers of Religion. 

359. 

Kj'gistration of Postal articles 
S ee post Office Act. 

Registration of trade marks 

Effect of — , 4989. a087 

Procedure for, and duration 
Register and conditions tor- — , hvoj. 

hECISTKATlON OF TrADE UNIONS, 5025. 

births, deaths and iiiaTnages. 

180. 

Regulations 1^00 

— for management of compnn>, itui- 
— for management of a company limited 

by shares, 1807. 

Rules and, Continuance Act, 4451. 

Regulations of Bank 
—288 1 . 

Regulations of Imperial Bank 

—2885. 

payiug by 

another in payment of winch he 
in'erested, 1922. 

Rk I Ec ri-u 'aions 

Buyer tiot bound to return—. 

Kr.LKVANCY OF FACTS 

See I - ^^CK. 

See 4\c i • 

—2408. 

Kki igious conversion . 

I aw or usage which lunicts 

„ . or affects, rights on e,- 

religion “r loss of caste to cease to be 
t-nf orced, 320- 

Rn n.ious I ndowments 

\U<lra< Hindu, Act — Court-hres under. 

21911. 

l-.EI.'GIOUS OK CHARITAHLE I RUST 

lUfluc>t to — , 4764. 

Ri c.iciious Societies Act, 4419. 

Rn u.ious Trusts 

StC ClIAKITAMLF and RKI.IGIOUS IkU'.TS 

ACI. 

—3^9. ^ 

Rflinouish.mkni of Part of Claims 
* \\ iTHiiRAWAi. OP Claims. 

Sec joiNi'ivR OF Causes of .Action. 

RE.MANU 

— of c.TSc by .\(ipcllaie Court, 1355. 

KF.M ARKlAliF. 

Hindu Widows' Remarriage Act, 2861. 


IS 


4477. 


forfeiture 

chaiige of 
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Remarriage — iContd .') 

— of parties after divorce, 2284 . 
Remission 

— and refund of tax under Cantonment 
Act, 220. 

Remuneration of Legal Practitioners 
See Legal Practitioners Act. 

See Legal Practitioners (Fees) Act. 

Rem uner ation 

— of pleaders, miikhtars and Revenue 
Agents, 3295. 

Rent 

— hofia fide paid to holders under defec- 
tive title, 5082. 

Rent charges, 5261 
Repealed enactments 

Construction of references to — , 2733. 
Revival of — , 2732. 

Repeal of Act 

— making textual amendment in Act or 
Regulation, 2732. 

Report of cases 

Law Reports Act, 3245. 

Representation of parties under uisa- 
bilitv, 3829 

“Representative’* 

See Legal Representative, 

Representative title 

— to properly of deceased persons. See 

Succession Act. 

—4792. 

Repudiation of contract 

— before due date, 4484. 

Ke-registration 

— of certain documents, 4364. 

Resale 

See Sale of Goods Act. 

Defaulting purchaser answerable tor 
loss on — , 1058. 

Deposit by purchaser and, on detaiiir, 
1065. 

Rescission of Contracts 

See Contract Act. I 

See Specific Relief Act. 

Z!for n istakc, 4608. , 

Consequences of rescission of voidable 

Contract, 1914. I 

Reserve Bank , ^ I 

Auditor's of — ,4442. .latn 

Business which, may transact, *<430. 

Cash reserves of Scheduled Banks to be I 

kept with — ,4439. aaoi I 

Central Banking functions of , 4433. I 
Contribution by Central Government to 
the Reserve fund of — ,^41. 

exempt from stamp duty on Bank 

notes, 4435. 

General meetings of— , 4429. 

Initial assets and liabilities of — . 44 /. 

Liquidation of — .4444. 

Mtrefings of the Centra! Board of , 

Obligation of, to buy sterling, 443b. 
Obligation of the, to transact govern- 
ment business. 4433. 

Obligation to sell sterling oi—^43S. 

Right of, to issue bank notes, 4434. ) 


Reserve Bank — iConid .) 

Share capital, share registers, and share 
holders of — , 4423. 

Reserve Bank of India Act, 4422. 

Incorporation, share capital, manage- 
ment and business of the bank, 4423. 
Central Banking function, 4433. 
Reserved Forests 
See Forest Act. 

—2692. 

Reserved fund 

Contribution by Central Government to 
the, of Reserve Bank, 4441. 

— 49, 1762. 

Dividends and, of companies, 1783, 

Res Gestae 

See Evidence Act. 

Residual powers 

— of legislation, 2754. 

Resistance to delivery 

— of possession to decree-holder or 
purchaser, 1102. 

Resistance to Execution 

See Execution of Decrees and Orders, 
—558. 

K ES J UDICATA ^ . 1. 

Judgments of Courts of justice when 

relevant, 2466. 

Jurisdiction of the Courts and , 3y4. 

Restitution 

Application for — , 695. 

Restitution of Conjugal Rights 

See Divorce Act. _ . _ 

See Parsi Marriage and Divorce Act. 
See Native Converts Marriage Dis- 
solution Act. 

—2275. 

When convert deserted by his wife may 
sue for conjugal society, 3714. 

Restraint of Child Marriage Act. 

Sec Child Marriage Restraint act. 

Restraint of legal proceedings 
Agreements in, void, 1882. 

Restraint of marriage 

Agreement in, void, 1880. 

Restraint ok trade 

AcRf.ements in, 1880, 3858, 3872. 

Saving of agreement not to carry on 
business of which good will is sold, 

1881. 

Return of documents 

Production, impounding and , ooh . 

^^'^T^covery of public demands by ^force- 
ment of process in otl^r districts 
than ihose in which they become pay- 
able, 4448. 

Revenue Accounts 

Regulations and forms for the 

tion of, of Insurance company, 3145#. 

Revenue Agents, 

See Legal Practitioners Act. 

—329-^ 

Power to make rules as to qualifications 

Reminii^iion^^of Pleaders, MukhUrs 
and — • 3295. 
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Revenue Board 

Central Board of Revenue Act — , 324. 
Revenue matters 

Jurisdiction of High Court in — , 2779. 
Revenue offices 

pleaders on enrolment nia> practice in 
Courts and — , 3273. 

Revenue Recovery Act, 4447. 

Review, 1409. 

Application for, of judgment, 1409. 
Reference, and revision, 648. 

Refund of court-fee on application tor, 

of judgment, 2096. 

Revision 

Appeals and, under Cantonments Act, 

— of decrees and orders of Courts of 

Small Causes, 4231. _ 

Reference and, under s>tamp Act, 40/5. 
Reference, review and—, 648. 

Revival of Wills , 

Attestation, revocation, alteration and , 

4745. 

Invocation of Authority , 

— of agent, 1979. 

Revocation of Prodate or Lei"ier>'. 

See Probate. 

See Letters of Administration. 

Revocation of proposal 
See Contract act. 

—1839. 

Revocation of Wills . , 

Atiestatior. alteration and revival and 
4745. 

Rew^^d under Pensions Act, 

3935. 

Right of Suit 

See Bar of Suit. 

See Bar TO Suit. 

— on death of partner, 118/- 

Richtofway. 

See Easements Aci. 

DiVeciion of way of necessity, 2315. 

P^rl?c^!ptive right to light pr air 23i7. 
Righ^ tS light or air acquired by grant, 

2336. 

RIGHTTO LIGHT 

—or air acquired by 
Prescriptive, or air, 244/. 

as to religious endowments. 44i/. 

in case of carriage by in 

_/»rt»»ro /arse passes with propert> 

Where goods are deUivered at a distant 
place 4476 

Rules of the Road. 24 j. 

^^^O'ffen^'ces and restraint of 

State emblems as trademarks. 5019 


Rules. 

(N. B.) For power to make Roles and 
Bye-laws under particular Act see con- 
tents of those Acts. 

— and Regulations Continuance Act, 4^51. 

Making of, or bye-laws and issuing of 
orders between passing atid conmcnce- 
ment of enactment, 2736. 

Power of certain High Courts to make 

— 685. 

Powers of High Court to make, under 
Companies Act, 1743. 

Power lo make to include power to add, 
to amend, vary or rescind orders, or 
bj'e-laws, 2736. 

Saving for previous enactmenis.and bye- 
laws, 2738. 

— under Civil Procudure Code — Power 
of High Court to make — , 685. 

— under the Indian and Colonial Divorce 
Jurisdiction Act, 1543 

Rule against perpetuity, 4762, 5059. 

Rule Committees 

Constitution of, in certain Provinices, 
under C. P. Code, 686. 

Rules of the Road, 235. 

Rules under Colonial Divorce Jurisdiction 
ACT, l.S-13. 

S 


Safliy 

Health and, in factories, 2610. 

Sailor . 

Reception order iii case of a fc-uropean 

lunatic soldier, or airman, 3619. 

Sai-ARy 

Attachment of, or allowances of public 
otficer or servant of railway company 
or local authority, 1008. 

— etc., of Judges, 2763. 

Legislative Assembly (Deputy Presi- 
dents'). Act. 3305. 

— , Tax on, 2925. 


Sall 

— by dePcription,.4462. 

- by one of joint owners, 4471- 

— by person not the owner. 4469. 

— by sample, 4464. 

— gcnerallN, 1048. 

— in execution. 536. 

— of immovable property, 5105. 

— of movable property in execution of 

decree, 1061 . 

PoACJ to Court to order, instead ol 

division i" partition suits. 382.S. 
Resistance to delivery of possession to 
decree holder or purchaser, 1 102. 

•Sale of immovable property in execution 
of decree, 1065. 

Suit for foreclosure, or redemption. 
5182. 

Sall by auciion 

See Salf. or Goods .\ce. 

S.M-E certificate 

Certificate to purchaser, 1098. 

S.VLE IN Execution of Decree 
Sec Attach men I. 

See i'.xi-CUTiON OF Di crees .\Nip Orders. 
See I'xECuriON Sale. 

See Pkoclamation oj Sm-i . 

Sale generally. 1048. 
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Sai.l: of goods 

Implied undertaking as to title etc , in 
— , 4460. 

When condition to be treated as war- 
ranty in — , 4460. 

Sale of Goods Act. 4454. 

Formation of the contract, 4458. 
Contract of sale, 4458. 

Formalities of the contract, 4458. 
Subject matter of contract, 4158. 

The price, 4459. 

Conditions and warranties, 4459. 

Effect of the contract. 4464. 

Transfer of property as between seller 
and buyer, 4464- 
Transfer of title, 4469. 

Performance of the contract, 4472. 
Rights of unpaid seller against the 
goods, 4477 

Unpaid settler's lien, 4478. 

Stoppage in transit, 4479. 

Transfer by bu>er and seller, 4480. 

Suits for breach of the contract, 4483. 

Salt 

— Duties Act, 4487. 

Salt Duties Act 

Payment of Duty, 448/. 

Salvage , .. *n-j 

Assessovs in causes oi— * etc » oyo- 

Wreck and — , 58. 

Sample 

Sale by — , 4464. 

Sanitary authorities. 

— under Cantonments Act, ^30. 

Conservancy and, in Cantonments. 23/. 
Savings Banks 

Government, Act, 28UC>. . oona 

Deposits belonging to minors in , 
Deposits belonging to lunatics in^ , 2tUV. 
Deposits made by married women in . 

Deposits belonging to estates of de- 
ceased persons in — , 2o<>/- 

examination, 2500. 

.Schedule of creditors 

— in insolvency. 41i>e. 

of, to be kept with Re- 
serve Bankt 4439. 

SCHEDULED DISTRICTS ACT, 4487. 

^""compo^iiron'an^'in insolvency. 4047. 
4167. 

Sculptures. . . 

Protection of, carvings, imagp. bas 
reliefs, inscription or like objects, o/. 

Ska. 

Cat riage of Goods bj’. Act, 306. 

Sea, Carriage BY 

See Carriage of Goods by Sf.a. 

See Carrier by Sea. 

See Carriage by sea. 

See Customs Act. 


Sp:a Customs Act 

Appoinment and powers of ofKcers, etc., 
4494. 

Appointment of Ports, wharves.Custom 
houses, ware-houses and boarding and 
landing stations. 4495. 

Prohititions and Restrictions of impor- 
tation and exportation, 4496. 

Levy .of, and exemption from, Customs 
duties, 4498. 

Drawback, 4505. 

Arrival and departure of vessels, 4507.^ 
General provisions affecting vessels in 
port, 4510. 

Discharge of cargo and entry inwards of 
goods, 4512. 

Clearance of goods for home consunp- 
tion, 4515. 

Ware-housing, 4515. 

Transhipment, 4522. 

Exporation or shipment and rc-landing, 
4523. 

Spirit, 4525. 

Coasting Trade, 4527. 

Offences and Penalties, 4530. 

Procedure relating to offences, appeals, 

etc., 4541. 

Seal, 3321. . . 

Comparison of signature writin 
with others admitted or proved, 

—of High Court, 3308. 

— of Imperial Bank, 2o91. 

— of Small Cause Court, 4235- 
— to be used instead of seal ot 
India Company, 2809. 

Government, Act, 2809. 

Searches . . M - aoa . 

Fees for registration, and copies, 


or. 

490. 


East 


searches and 


Search fees 

Fees for registraUon, 
copies, 4398. 

Secondary Evidence 
See Evidence Act. 

Second appeal ^ 

No, in certain suits, 623. 

Secretary-of-Stai E , 

Protection of Governor-General, 

Governor or — 2794. 

Secretaries to Government Act, 4551 

Secrets 

Official, Act, 3791. 

Secured creditor, 4177. 

SlCURITIES. 

Securities Act, oU/4&.^ ^oia * 

fsturTdS*plfcM“‘;‘‘r'Jewed. converted , 

consolidated or subdivided, 4554. 

renewed converted. 

^ consolidated or subdivided securities, 

SecS^Uif^heldby minors and lunatics, 
4559. 

Indemnity, 4So9. 

Penalty, 4560. 

Security FOR COSTS, 1162* iia4 

Costs and. in special cases, 1164. 
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Seditious persons 

Removal and exclusion from Canton- 
ment of — 268. 

Seixer 

Transfer by buyer and — , 4480. 

Seller and buyer 

See Sale OF Goods. 

Duties of — , 4472. 

Transfer of property as be? ween — , 4464. 
Sf.rvant 

Attachment of salary or allowances of 
public officer or servant of Railway 
Company or local authority, 1008. 

— of Cantonment Board, 20^. 

Service contract of 

See Apprentice Act. 

Service, of Summons 

See Summons, Issue and Service of. 

Servient heritage 

Exclusion in favour of reversioner of — , 
2328. 

Servient owners, 2309. 

Set-off 

Appeal from decree relalins to—, 936. 
Decree when, is allowed, 936. 

Mutual dealings and, in insol\’cncy, 4059, 
4177. 

-- — of loss in computing aggregate in- 
come. 2982. 

Written statement and — , 

Setting asidf. decree ex parte, St 4 . 

Setting aside sale 

Application by purchaser to set aside 
sale on ground of judgment-debtor 
having no saleable interest, 1090. 
Application to set aside sale on deposit, 

Application to set aside sale on ground 
of irregularity or fraud, 1076. 

of damages in matrimonial suits, 2279. 

—of minor's property in contemplation 

of marriage, 4731. ^ . 

Order for, in matrimonial suits, 24/y. 

Power to order, 

benefit of husband and children, 227^. 

^^'^Drainage and. connections to buildings. 
253. 

Sexual latMORALiTY , 

Removal and exclusion from Canton. 

ments and suppression ol— . ^oo. 

on-. 1772, 2886. 

Conversion of. 

Forfeiture of—, A 

— of Imperial Bank, 2879. 

Transfer and transmission oi , i"* • 
Share capital 

Allotment of — , 1633. 

Distribution of, of Compaiuvs 
Incorporation, management ai U 
ness of Reserve Bank, 4423. 

Reduction of — , 1590. 

registration of unlimited Company as 

limited and unlimited liability of 

directors, 1576. , , i c 

Share rcKisiers and Share-holdei s ot 

Reserve Bank, 4423. 


Share-holders 

Share Capital. Share Registeis and, of 
Reserve Bank, 4423. 

Variation of share-holders’ rights, 1595. 
Share registers 

:>hare capital, and share-holders of Re- 
serve Bank, 4423. 

Share warrants, 1777 
Effect of—, 1587. 

Entries in register when, issued. 1587. 
Issue of, to bearer, 1587. 

Position of bearer of — , 1587. 

Registration of name of bearer of — , 
1587. 

Surrender of — , 1587. 

Shariat 

Muslim Personal Law (,) Application 
Act, 3694. 

Sheriff’s Fees Act, 4561. 

Ship-letters, 39F3. 

Shipping 

Liability to tax of occasional — , 3019, 
Rules for the safety of, and the conser- 
vation of ports, 3945. 

Special provisions as to income-tax 
relating to certain classes of — , 3019. 

Signature 

Comparison of, writing or seal with 
others admitted or proved, 2490. 

Silver COIN 

— when a legal tender, 1534. 

Silver c 'INacf., 1532. 

Simple mortgage. 5122. 

Simultaneous execution, 976. 
Slaughter-houses 

Markets, trades and occupation.*:, regul- 
aiion of, under Cantonments Act, 255. 
Public markets and — . 255. 


1570. 

busi- 


Cause Courts 
Cause Courts 

Small Causes, 


Slavery 

Indian, Act, 4562. 

Small Cause Courts 

bee Presidency Small 
act. 

Sec Provincial Small 
Act. 

— . 39C6. 

Abolition of Courts of 

4235. 

Court-fees, in the High Courts and in the 
Courts of Small Causes at tlie Presi- 
dency-towns, 2059. 

— not to attach immovable property, 
1295. 

Presidency, provisions of C P. Code as 
to, 1426. 

Provincial, provision of C- P 
to. 1426. 

Provincial, Act, 4--^19. 

SM.\LL factories 

— Provisions as to, 2629. 

Small Insolvencies, 408i. 

Religious Societies Act, 4419. 

Suits by and against—, 4564. 

Socii.iiEs Registration .\ct, 4563. 

Soldif.R, 4647. . r tr 

Reception order in case or a r-uropcan 
lunatic, sailor or ait men. 3619. 


Code 


as 
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Soldiers (Litigation) Act, 4568. 

Solemn affirmation 
See Oaths Act. 

— , 3780. 

Solemnization of Marriage 
Sec Marriage. 

See Christian Marriage Aci. 

Sound mind 

What is a, for the purposes of contract- 
ing. 1845. 

Sov ereign 

See Crown. 

References to the, in Acts, 2734. 

Special case 

— , stating of, for opinion of Court, S72, 
1281. 

Special damag e 

Suit for compensation for act not action- 
able without, — Limitation, 3453. 

Special AfARRiAGE Act, 4572. 

Specific glods 

— in a deliverable state, sale of, 4466. 

— to be put into a deliverable state, sale 
of, 4466. 

Specific Legacies, 4773. 

See Succession Act. 

Specific ierfokmance, 4484. 

Description as to decreeing — , 4597. 
Effect of dismissing a suit for — , 4606- 
— in case of part performance of con- 
tract to lease, 4605. 

Liquidation of damages not a bar to — , 
4593. 

— of contracts, 4586 

— of independent part of contract. 4S^'0. 
W'lio may obtain — , 4599. 

Specific Relief, 4582. 

Specific Relilf Act 

Specific relief, 4582. 

Recovering possession of property, 4582 
Specific performance of contracts, 4586 
Rectification of instruments, 4606. 
Rescission of contract.*, 4607. 
Cancellation of instruments, 4609. 

I eclaratory decrees, 4612. 

Appointment of Receivers, 4622. 
Enforcement of public duties, 4623. 
Preventive relief, 4626. 

Injunctions, 4626. 

Perpetual injunctions. 4o2Sf 

Specified instruments 
—Stamp Act, 4638. 

for harbouring — , 3797. 

Spirit. 4525. 

Spirituous liquors , r 

and intoxicating drugs, saJeot, m 

cantonments, 215. 

Spoiled OR misused STAMPS 

Allowance for, how to be made, 40/5. 
Allowance for — , 4673. 


Spying 

i’enalties 


for — , 3793. 


^ Promissory Notc^. <',) Act, 4106. 

Specified Instrument Stamp Act, 4638. 


Stamp — (C owfd.) 

— and the mode of using them, 4650. 
Postage — , 397.5. 

Sale of — , 21 10. 

Stamp Act 

Stamp^ duties, 4647. 

Liability for stamp duty, 4647. 

Stamps and mode of using them, 4650- 
Adjudication as to stamps, 4659. 

Time of stamping instruments, 4653. 
Valuation for stamp duty, 4654. • 

Duty by whom payable, 4658. 
Instruments not duly stamped, 4661. 
Allowances for stamps in certain cases, 
4672. 

Reference and revision, 4675. 

Criminal offences and procedure, 4679. 

STAMP duties, 4647. 

Exemption from, and fees under Land 
Acquisition Act, 3223. 

— on instruments — Rates of, 4685. 
Reserve Bank exempt from, on Bank 
notes, 4435. 


Standard timber 

Collection of drift and — , 2706. 

Standard of Weight Act, 4709. 

Standard weights, 4710. 

Sets of — , 4710. 

Standard weights and mrarures 

See Weights and Measures of Capacity 
Act. 

Standard yard, 3662. 

State emblems , 

Offences and restraint of use of Koya J 
arms and, as trade marks, 5019. 


States (Indian) ^ . . t? • 

S uits by aliens and by or against Foreign 

Rulers and Rulers of — . 567. 

State secrets 

Official Secrets Act, 3791. 

Statistics 

Industrial, Act, 3070. 

Statistics authority 

Appointment of — , 3071. 

Status 

Partnership rot created by — » 3838. 

Statutory arbitrations 

Application of Arbitration Act to , 14U 

=iTAY OF EXECUTION 

See Execution of decrees and orders. 

— , 982. 

5TAy OF PENDING PROCEEDINGS 

>— tn insolvencv. 4l57. 


STAY OF PROCEEDINGS 

— and of execution on appeal, 1333. 

— in respect of matters to be referrea lo 

arbitration, 144. . 

— on occupant giving security to oring 
suit against applicant, 4012. 

— on removal, etc., of next friend, * 
Power of Court to stav proceeding. 

under Companies Act, 1764- 
Stay of suit, 398. , AAUf, 

Suits stayed on winding up order, i 

Steel Industry 

— (Protection) Acts, 4639. 
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Sterling 

Obligation of Weservc Bank to buy — , 
4438. ^ . 

Obligation to sell, of Reserve Bank, 
4438. 

Stoppage in transit 

Right of — , 4479. 

How effected, 4480. 

Streets 

— in cantonments^ 253. 

Control over buildings, boundaries trees 
etc., in cantonments, 248. 

Strikes 

Special provision for illegal, and lock- 
outs, 4968. 

Sub-Agents 

See Principal and Agent. 

— , 1975. 

Subordinate Courts 

Appeal to the High Court from original 
decrees of — , 1382. , 

Court-Fees in mofussil Courts and in 
public offices, 2062. 

— of small causes, 4235. 

Sub-registrars 

Registrars and — , 4339. 

Special duties of—, 4392. 

Subrogation, 5184. 

SuBSiDiARv Companies 

Restriction on nature of — , l/o4. 

Subsistence allowance— , 512. 

Substitution of parties 
S ee Parties TO suit. 

Effect of substituting or adding new 
plaintiff or defendant on hmitaUon, 

3448. 

Succession , 

Representative tijle to property ot 

deceased on—, 4/92. 

Succession Act, 471 1 . 

Domicile, 472/. 

Marriage, 

Consanguinity, 4/J2. 

Intestate succession, 4/J.5. 

Rules incases of intestates other than 

Parsis, 4733. ,• i j 

Distribuiiou where there are lineal des- 
Distribution where there are no lineal 
descendants, 4736. 

Special rules for Farsi inicsiates. 4/3». 
Tevtamentary succession, 4/40. 

Wills and codicils, 4741 

Execution of unprivileged wills, 4/4.5. 

Privileged wills, 4744. 

Attestation, revocation of wills, ‘»/-io. 
Construction of wills, 4/48. 

Void bequests, 4761. 

Vesting of legacies, 4764. 

Onerous bequests, 4767. 

Contingent bequests, 476/. 

Conditional bequests, 4768. 

Bequests with direction as to application 
of enjoyment, 4772. 

Bequests to an executor, 4773. 

Specific legacies, 4773. 

Demonstrative legacies, 47/6. 

Ademption of legacies, 4777. 

' C.C.M.— 683 


Succession — (Co«/d.) 

Payment of liabilities in respect of the 
subject of a bequest, 4780. 

Bequest of things described in general 
terms, 4782 . 

Bequests of the interest of produce of a 
fund, 4782. 

Bequests of annuities, 4782. 

Legal ies to creditors and portioners, 
4783. 

Election, 47^4. 

Gifts in contemplation of death, 4786. 

Protection of properly of deceased, 4787. 

Kcpresentaiivc ti-le to property of 
deceased on succession, 4792. 

Probate, letters of administration and 
administration of assets of deceased, 
4799. 

Grant of probate and letters of adminis- 
tration, 4799- 

Limited jgrants of probate, etc., 4807. 

Grants limited in duration, 4807. 

Grants for the use and benefit of others 
having right, 4808. 

Grants for special purposes, 4810. 

Grants with exception, 4812. 

Grants of the rest, 4812. 

Alteration and revocation of grants, 
4813. 

Practice in granting and revoking pro- 
bates and letters of administration, 
4816. 

Executors of their own wrong, 4832, 

Powers of an executor or administrator, 
4833. 

Duties of an executor or administrator, 
4839. 

Assent to a legacy by executor or ad- 
ministrator, 4843. 

Payment and apportionment'of annuities, 
4845. 

Investment of funds to provide for 
legacies, 4845. 

Produce and interest of legacies, 4846. 

Refunding of legacies, 4848. 

Liability of an executor or administra- 
tor for devastation, 4850. 

Succession certificates, 4851 . 

Table of consanguinity. 4861. 

Order of next-of-kin in case of Farsi 
intestates, 4861. 

Form of succession certificate, 4863. 

Form of caveat, 4863 

Form of probate, 4863. 

Form of Letters of Administration. 
4863. 

Form of certificate and extended certi- 
ficate, 4863- 

— and Companies Act not to alTect Ad- 
ministrator-General an<l saving of 
provisions of Presidency Police Acts 
as to petty estates, 47. 

Succession certificate 

See Succession Act. 

Successors 

—of officers, 2735. 

Suits 

— by aliens and by or agaiirsl Foreign 
rulers and rulers of Indian States, 
567. 
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Suits — {^ Contd .') 

— by or against the Crown or public 
officers in their official capacity. 559. 
Frame of — , 777. 

Institution of — , 455. 796. 

Limitation of, appeals and applications, 
3383. ^ ^ 

— , Limitation for, 3461 to 3566. 

— in particular cases, 559. 

Property contracts, liabilities and, under 
Government of India Act, 2758. 

— under Cantonments Act, 277. 

Suit for sale 

Final decree in — , 1257. 

— necessary for bringing mortgaged pro- 
perty to sale, 1276. 

Preliminary decree in — , 1253. 

Recovery of balance due on mortgage 
in—. 1263. 

Suits validation 

Public, Act, 4255. 

Suits Valuation Act, 4865. 

Suits relating to land, 4865. 

Other suits, 4869. 

Summary administration 
— in insolvency, 4209. 

Summary Procedure 

— on negotiable instruments, 12»2. 

Summons 

— and discovery, 455 
Fees for, and other processes under 
Presidency Small Cause Courts Act, 

^021. . . 

Issue and service ot — , /y/. 

Law as to, commissions and witnesses, 

4377. 

Summoning .. aoQ 

and attendance of witnesses, 895. 

7n"coVtax Act re.atinK 
to certain classes or . 

2644. 2646^2651. 2653. 2656. 

2658, 2664. ‘^675 avoidance 

Special provisions * -nd— , 3020. 

of liability to income-tax ana , 

SUPREME COURTS OFFICERS TRADING ACT. 

4873. 

Inufmnitv and Guarai^ee^^ 
if rghtroro"n piymenJ ^or performance. 

1955. 

w'^^benefit of creditor s 
securities, 1955. 

4760. 

SUSPENSION pleaders and miikh- 

-tTr^^niTty of unp^rofessional conduct. 

Powef to appoint to include power to 
suspend or dismiss, 


Tacking 

prohibition of — , 5189. f 

Takavi loans 

— under Land Improvement Loans Act, 
3239. 

Tariff Act, 4875. 

Import tariff. 4879. 

Export tariff, 4952.-. 

Tariff duties 

Protective Duties Continuation Act, 
4108. ' 

Tariff-value 

Deterioration of, goods, 4503. 

Power to fix, 4499. 

Tax 

Excess Profits Act, 2569. 

Composition of — , 227. 

Liability to, of occasional shipping, 3019. 
— on buildings and land to be a charge 
thereon, 221. 

Payment and recovery of — , 2^. 
‘Provisional Collection of laxes Act, 
4249. 

Kecovery of, and penalties under In- 
come-tax Act, 3023. 

Remission and refund of, under canton- 
ments Act, 220. 

Taxable income, 2923. 

Taxation 

Government Trading, Act, 2810. 

See Assessment. 

See Tax. 

Income-tax Act 1922, 2894. 

Municipal, Act, 3692. 

Imposition of, in cantonments, 2Io. 
Landholders public charges and Duties 

Act, 3238. 

Liability of certain Governmenls to, in 
respect of trading operations, 2811. 
Liability of rail ways to, local authori- 
ties, 4330 . . A'l'^A 

—of railways by local authorities, 4324. 

Railways (Local Authorities,) Act, 4330. 
Special provision relating to, in canton- 
ments, 226. 

Telegraphic lines 

Protection of — , 2^78. 

Temporary injunctions 

— and interlocutory orders, 1296. 

Temporary OCCUPATION , 

— of land under Land Acquisition Act, 

3217. 

E 

Estoppel of, and of licensee of person in 

possession. 2542. 

Terminals 

— in railways, 42/5. 

OcYrol.^and toll under Cantonments Act, 

221 . 

Terms for years , , , . c-as 

Assignment of movables and—, 

Testamentary disposition saes. 

Hindu Disposition of Property Act, 2855 

Testamentary Guardian, 4742. 

Powers of—", 2835. 
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Testamentary Jurisdiction 

Testamentary and intestate jurisdiction 
of High Courts. 3314. 

Testamentary Succession 

See Succession Act, 

— . 4740. 

Textile coods-trade-marks 

Special provisions for — , 5017. 

Thread 

Stamping of piece goods, cotton yarn 
and — , 3678, 

Timber ^ 

Collection of drift and standard, 2706. 

Duty on, and other forest-produce, 2704. 

Time 

Commencement and termination of — , 
2733. 

Computation of — , 2733. 

Title 

Implied undertaking as to, etc., in sale 
of goods,. 4460. 

Power of court to decide all questions 
arising in insolvency as to title, etc., 
4121. 

Transfer of — , 4469. 

Toll 

Octori, terminal tax and, under Canton- 
ments Act, 221 . 

Tolls Act, 4956, 4957, 4959. 

Touts 

Power to frame and publish lists of — , 
3296. 


to 


to 


public 

illegal 


Agreement in restraint of, void, 1880. 
Markets, si -ughter-houses, and occupa- 
tions, regulation of, under Canton- 
ments Act, 255* 

Trade descriptions, 3675. 

Trade disputes 
—Act, 4959. 

Trade Disputes Act 

Reference of trade disputes to courts 

and Board. 496^. 

Courts of inquiry, 4964. 

Boards of conciliation. 4964. 

Special provisions relating 
utility service, 4967. 

Special provision relating 
strikes and lockouts, 4968. 

Conscil iation officer, 4969. 

Trade-Marks Act, 4970. 

See also Merchandise ^^ARKS Act. 
Regi'^ter and conditions for registration, 

4983. ... r •- 

Procedure for and duration ot regis- 
tration, 4987. 

Effect of registration, 4989, . 

Assignment and transmission, 5004. 

Use of trade-marks and registered u?crs 

5007 . . _ _ 

Rectification and correction oi the 
register. 5012. 

CertiBcation trade-marks, 5013. 

Special provisions for textile goods, 5017 
Offences and restraint of use of Royal 
arms and state emblems, 5019. 

Trade Unions Act, 5024. 

Registration of trade unions, 5025. 


Trade Unions Act — (.C pw/d). 

Rights and liability of registered trade 
Unions, 5028. 

Regulations under Trade Unions Act, 

5032. 

Penalties and procedure, 5032. 

Trading 

Government, Taxation Act, 2810, 

Supreme Courts Officers Trading Act, 
4873. 

Trading operations 

Liability of certain Governments to 
taxation in respect of — , 2811. 

Traffic 

Carriage of passengers by railway, 4286. 
Control of, for hygienic purposes, 247. 
Control of. under Cantonments Act, 235. 
Traffic Facilites. 

— under Railways Act, 4272. 

Transfer 

Assignments, etc., in anticipation of pen- 
sion to be void, 3935. 

Transfer OF actionable claim, 5231. 
Transfer of cases, 

— to High Court for trial, 2778. 

Transfer of decree. 

Application for execution by transferee 
of decree, 962. 

— for execution, 466. 

Transfer of Insurance business 
Amalgamation and — , 3102. 

Transfer of Property 

Hindu Disposition of Property Act, 2855 
— as between seller and buyer, 4464. 

— (Validating) Act, 5033. 

Transfer of Property Act, 5034. 

Transfer of property by act of parties, 
5046. 

Transfer of property whether movable 
or immovable, 5046. 

Election, 5066. 

Apportionment, 5068. 

Transfer of immovable property, 5069. 
Sales of immovable property, 5105. 
Mortgages of immovable properly and 
charges, 5120- 

Mortgage by deposit of title deeds, 5127. 
Anomalous mortgage, 5128. 

Rights and liabilities of mortgagor, 5134. 
Rights and liabilities of mortgagee, 5151. 
Appointment of receiver, 5160. 

Priority, 5172. 

Marshalling and contribution, 5174. 
Deposit in court, 5178. 

Redemption, 5182. 

Anomalous mortgages, 5190. 

Charges. 5191. 

Leases of immovable property, 5200. 
Rights and liabilities of lessor, 5209. 
Rights and liabilities of lessee, 5210. 
Exchange, 5223. 

Gifts. 5225. 

Transfers of actionable claims, 5231. 

Transfer of Property (Amendment) Act, 
3237, 

Transfer of Property (Validating) Act, 

5033. 
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Transfer of shares 

— of Company, 1581. 

Transfer and transmission of shares, 
1773. 

Transhipment, 4522. 

Transit 

Control of timber and other Forest- 
produce in — , 2704. 

Duration of — , 4479. 

How stoppage in, is effected, 4480. 

Transitional provisions 

— under Government of India Act, 2795. 

Translation 

— of documents, 2566. 

Treasure Trove Act. 

Procedure on finding treasure, 5237 
penalties under, 5241. 

Penalty on finder failing to give notice, 
5241. 

Power to acquire the, on behalf of 
Government, 5240. 

Trees 

Boundaries and — , 254. 

Control over buildings streets boundaries 
etc., in contonments, 248. 

Trespass 

Cattle, on forest land, 2712. 

Trust 

Trusts Act, 5270. 

Trusts 

Charitable and Religious, Act, 329. 

Trusts Act 

Creation of trusts, 5275. 

Duties and liabilities of trustees, 5280. 
Rights and powers of trustees, 5288. 
Disabilities of trustees, 5294. 

Rights and liabilities of the beneficiary, 
5296. 

Vacating the office of trustee, 5301. 
Extinction of trusts, 5303. 

Certain obligations in the nature of trusts j 
— . Quasi trusts, 5304. 

Trustees , ^ ^ ^ 

— and Mortgagee s Povvers Act, ^'=5/. 
Accounts and information of— , 5282. 

— and executors, 526'^. 

— cannot delegate, 5294. 

Contingent rights of — , 5246. 

Disabilities of — , 5294. --oo 

Duties and liabilitie*: of » 5280. 

Indemnity of — . 5288. coqo 
R ights and powers of , 5^oo. 

Official, Act, -^799. r>aai 

General liability of guardian as— . 2844 
Guardians, and agents — Liability to 

income-tax, 3014. j • • 

Joinder of, executors and administra- 
tors, 1191. , - 

Suits against express, and other repre- 
sentatives — Limitation, 34U4, 

Suits by or against, executors and ad- 
ministrators, 

— to prevent waste, 5282. 

Tkusteps act, 5241. , ^ c a^- 

Trustees' and Mortgacees Powers Act, 

5257 

Powers of trustees for sale, etc^ and 
trustees of renewable leasenolds, 

5258. 


Trustees' and Mortgagees* Powers Act— 
iContd.y 

Powers of mortgagees, 5259. 

Leases under — , 5262. 

Rent charges. 5263. , 

Powers under — , 5263. 

Investment of trust funds, 5265. 
Trustees and executors, 5265. 

Trustees for sale 

See Trustees and Mortgagees' Powers 
Act. 

Trust funds 

Investment of—, 5265. 

Trust Of immovable property, 5277. 

Trust op movable property, 5277. 

U 

Umpire 

Power of Court to appoint arbitrator ot 
— , 84. 

Unascertained goods , 

Sale of, and appropriation, 44o/. 

Unborn persons 

Dispositions for the benefit of persons 
not in existence, 2855. . 

Transfer for benefit of — , 5059. 

Uncertainty 

Agreements void for — , 1884. 

Unclaimed Deposits Act, 5311, 5312. 
Unclaimed documents 

Destruction of — , 4400. 

Unclaimed packages 

Notice regarding — , 4513. 

Undelivered postal articles, 3982. 

Undue influence 

— vitiates contracts, 1847. 

United Provinces Court-Fees (Amendment) 
Act, 1932, 2197. 

—1933, 2202. 

— 1936, 2216. 

—1938, 2205. 

—1941,2221. 

united Provinces, Stamp (Amendment) 
Act, 2214. 

Universal donee, 5229. 

Univesity copyright 
Saving of — - 2047. 

Unlimited Company 

Sec Companies Act. 

Memorandum of — , 1567. 

Memorandum and Articles of Associa- 
tion of an, having a share capital, 

1793 

— of Directors, 1596. 

Unpaid Seller. 4477. 

Rights of. against goods, 447/. 

Unprivileged wills 

Sec Succession Act. 

Execution of — , 4743. 

Unregistered companies 
Winding up of — > 1751. 

^''SfrV.isre“ed””ocu,n.n.s r.la.in* to 
land to take effect against—, 4380. 

Unrepresented Indian soldM 

Power of Collector to intervene m case 

of—, 4569. 
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Unsound mind 

See Lunacy Acr. 

Suits b>’ or against minors and persons 
of—. 1192. 

Usage 

Law or, which inflicts forfeiture of or 
affects rights on change of religion or 
loss of caste to cease to be enforced, 
320. 

Use of Land 

Delhi restriction of. Act, 2239. 

User of trade marks 

Use of trade-marks and registered — , 
5007. 

Usufructuary mortgage, 5125. 

Usurious Loans Act, 5313 

Usury Laws Repeal Act, 5319. 


Vakils 

Admission of Advocates, and Attorneys, 
3309. 

Advocates, and attorneys, 3270. 

Validating Act 

Mussalman Wakf — , 1913, 3696. 

1930, 3701. 

Transfer of Property — . 5033. 
Validation 

Public Suits, Act, 4255. 

— of certain promissory notes, 41U/. 

Validation OP DECREES 

Decrees and Orders Validating Act. 

2223. 

Validation OP marriage a ^ 

Arya Marriage Validation Act, 14o. 
^Istrridgc Validation Act» 3‘.o4. 

Vai.ue payable post 

Postal registration, insurance and , 

3980. 


Verification 

— of pleadings, 815. 


Vessels ^ ^ ^ 

Arrival and departure of—., 450/. 

General provisions affecting, in port, 

Por chareeable, rate of port-dues and 
frequency of payment. oy5o. 


Vestep interest, 5062. 
Vesting of legacies, 4764. 
Vesting of property 

Vesting and transfer 
solvency, 4070. 


of property 


in in- 


Vesting orders 

— under Lunacy Act, 3630 


Vice-Admiralty .. . 

Admiralty and, jurisdiction. 3341, 33/3 


Vicf.-Admiralty courts r • » 

Construction of Indian Acts referring to 
Admiralty and — , 1538. 

Village forests, 2700. 

Voidable contracvs to.«e» 

Contracts, and void agreements, 1842. 

Void agreements, 1875. 

Contracts, voidable contracts and—, 
1842. 


Void bequests 

Sec Succession Act. 

— , 4761. 

Voluntary preference 

Avoidance of preference in certain cases 
in insolvency, 4067. 

Voluntary TRANSFER ' 

Avoidance of, in insolvency, 4183. 
Voluntary winding UP, 31 13. 

Creditor’s, of companies, ‘71^3. 
Members’, of companies, 1710. 

Member’s or creditors, of companies, 
1715. 

—of companies, 1708. 

W 


WAGCEBINQ AOBiaiMENT 

Agreemente by way of wager void, 
1884. 

WAOE5S - _ 

Deductions which may be made from 

— » ^^ 20 . . 

■ Married women *a, and earnings, 3660 . 

Payment of. Act, 3918. oftio 

Responsibility for payment of — , 3919. 
Time of payment of — , 3919. 

Wage-periods 

TtSvft.fio'n of—. 3919. 


Wakf 

Mussalman, 

Mussalman, 

Mussalman, 

Statement 

property, 


Act, 3702. 

Validating Act, 1913, 3296. 
Validating Act, 1930,^ 3701. 
of accounts and. audit of, 

3706. 


Wardens . _ 

under Weights and Measures of Ca- 
pacity Act. See Weights ani> Mea- 
SOBES OF CaPASITT ACT. 

War Donations and Investments (Com- 
panies) Act, .5320. 


Wards 

Guardians and, Act, 2812 . 


warehouse 

Admitting goods into a — , 401&. 

Ware housing, 4.515. 

Warrants 

Nonliability to suit of officers acting 
judicially for official acta done 
good faith and of offenders execut- 
ing, and orders, 3175. 


Warranties 

Conditions and, in sale of goods, 4459. 
Implied, on sale of marked goods, 3681. 
Pemedy for breach of — , 4484 . 

When condition to be treated as, in sale 
of goods, 4460. 

Waste 

— bv mortgagor in possession, 5150 . 
Trustee to prevent—, .5282. 

Waste L.\nds CJlaims Act, 5321 . 

Water 

— drainage and other eonneetions, 264. 
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Water sutpues 

Application of Cantonments Act to 
Government — , 265 . 

— drainage and lighting under Canton- 
ments Act, 262. 

Waterways 

Application to fairways in inland — , 

3791. 

Weekly Holidays Act, 5327. 

Weights and Measures of Capacity Ac?r 
Standards of weights, 5330.. 

Use of new weights and measures of 
capacity, 5331. 

Wardens, 5331. 

Weights 

Standard of, Act, 4709 . 

Standard, and fineness of coins, 1532. 
Unit of — , 4710. 

Wharves 

Protection of railways and canals, docks, 
and piers, 2378. 

Widow Re-marrigb 

Hindu, Act, 2861. 

Wills 

See Sttccession Act. 

Attestation, revocation, alteration and 
revival of — , 4745 . 

— and codicils, 4741 . 

Construction of — , 4748 . 

Ueposit of, in registration office, 4377. 
Execution of unprivileged — , 4743. 
Hindu Disposition of Property Act, 
21855. 

— obtained by fraud, coercion or impor- 
tunity, 4742. 

Presenting wills and authorities to 
adopt in Registration Office, 4377. 
Privileged, execution of — , 4744. 

Wills, Construction of 
S ee Succession Act. 

Winding up 

See Voluntary Winding up. 
Application of insolvency rules in, of 
insolvent companies, 1723. 

— by Court and voluntary winding up 
of X^rovident Societies, 3127 . 

Creditor *s voluntary, of companies, 

1713. - 

Debts of all descriptions to be proven 

in, proceedings, 1722 . 

Tlxtraordinary powers of Court in, pro- 
ceedings, 1703. 

— of company, 1672. 

— of companies by Court, 1677. 

— of co-operative society, 2010. 

— of Insurance Company, 3112. 

— of secondary companies, 3114. 

—of unregistered companies, 1751. 
Ordinary powers of Court in, proceed- 
ings, 1698. 

Schemes for partial, of Insurance Com- 
panies, 3115. 

— subject to supervision of Court, 1720. 
Voluntary, of companies, 1708, 3113. 


Withdrawal of suits 

Limitation law not affected 1161. 

Withdrawal and adjaatment of suitSi 
1145. i, 

Witnesses, 2545. 

Commissions to examine — , 1166. 
!Enforcing appearance of ezeeutanta 
and, for registration, 4376. 
Examination of — , 2554. 

^Expenses of, to be paid into Court on 
applying for summons, 896. 

Pees to commissioners for local investi- 
gation and commissioners for parti- 
tion to take accounts or for the eza* 
mination of — , 1176. 

Hearing of suit and examination of 
witnesses, 910. 

Law as to summonses, commisBions and 
— , 4377. 

Remarks on demeanour of — , 914. 

Rules as to, to apply *to parties sum- 
moned, 904. 

Summoning and attendance of — , 896. 
Women 

Hindu Women's Rights to Property Act, 
2866. 

Legal Practitioners (,) Act, 3301. 
Exemption of certain, from personal 
appearance in Courts, 688. 

Prohibition of arrest or detention of, in 
•execution of decree for money, 612. 

Words and Phrases. 

'Abet”, 2719. ^ 

‘Acceptor”, 3736. 

'Acceptor for honour”, 3737. 

“Accounting period”, 2573. 

“Accumulated balance due , 3036. 
‘Acquirer”, 2856. 

‘Act”, 2719. 3302. 

‘Actionable claim”, 5042. 

‘Act of a firm”, 3835. 

‘Actuary”, 3081. 

‘Addition”. 4338. 

'Administrator”, 4725. 

‘Admission”, 2423. 

'Adolescent”. 2604. 

'Adult”, 2604. 

‘Advocate”, 158. 

‘Advocate-General”, 158, 3883. 

'Aerial line”, 2357. 

'Aerodrome”, 55- 
‘Affidavit”, p719. 

'After sight", 3743. 

•Agent”, 1970. ^ 

‘Agreement”, 1838. 

'Agriculture”, 2240. 

'Agricultural income , 28w. 

'Agricultural produce”, 50. 

‘Aircraft”, 55. 

"Ancient monumenr , 61. 

'Annual accretion”, 3036. 

‘Annual value”, 217. 

’Antiquities”, 61. . 

‘Appellate Assistant Commissioner , 

2573 . 

"Applicant”, 3382. 

“Api>ointcd day”, 2875. 
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44 


tt 
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44 


Appropriate Government”, 2057, 3606, 
3930. 

“Arbitration agreement”, 80. 
Architectural work, 2048. 

Area for supply", 2357. 

Articles”, 1557, 3883. 

Artistic work”, 2048. 

“Assessee”, 2900. 

“Assets”, 32. 

“Assistant Commissioner”, 2900. 
“Assistant Health Officer”, 195. 
“Associated Trade mark”, 4982. 
“Assurance”, 3074. 

“Asylum”, 3614. 

“Attached to the earth”, 5041 . 

“Attested”, 5039. 

“Attestation”, 5039. 

“At sight”, 3743. 

“Auditor”, 3081. 

“Author of trust”, 5274. 

“Average amoust of capital , 

“Award”, 80. 

“Bailee”, 1958. 

“Bailment”, 1958. 

“Bailor”, 1958. 

“Balance to credit”, 3036- 
“Bank”. ISO, 4422. 

Banker”. 150, 3731 . 4641. 

Banker’s books”, 150 • 

Banking Company ,173y. 

“Bank of Bengal”, 2875. 

“Bank of Bombay, 28/5. 

“Barrister” 2719. 

“Beneficial enjoyment 
Beneficial Interest”, 5274. 

Beneficiary”, 5274. 

Benefit”, 3704. 

“Berar”, 2719. .. 

“Bigamy with adultery . 22oO. 

“Bihar Act’’ 2720. 

“Bihar and Orissa Ac‘ . 2/ l^- 

“Bill of exchange , 3382, 3/Ja, -lo-i • 

“Bill of lading”, 4641. 

“Board”. 195, 4962.^^ 

Board of referees , 2573. 

Bombay Act”, 2720. 

Bond”, 3382. 4641. 

“Book”, 4338; 

“Breach of trust , 5275. 

“Brigade area”, 195. 291 . 

“British India”, 2720. 

“British Indian ?o 72 

“British Possession , 2220, 48/^. 

“British subjects”, 3721. 

“Building”. 195, 2240. 

“Burden of proof”, 2514. 

“Burma Act”, 2720. 

“Burma Scheduled Bank , 4423. 
“Burma Co-operative Bank, 4423. 
“Burma Subject of His Majesty, 4423. 
“Burma notes”, 4423. 

“Business”, 2573, 2900, 3835. 

“Buyer”, 4455. 

“By-laws”, 2000. 

“Cantonment board”, 291 . 

"Carriage of good, 307. 

“Carrier”, 307. 

Casual election”, 195. 
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44 


44 


44 


44 
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tt 


“Casual vacancy” 19S. 

“Cattle”, 2691. 

“Central Act”. 2720. 

“Central Board”, 4422. 

“Central Board of Revenue”, 2900. 
“Central Govermnent”, 2720. 

“Central legislature”, 2721. 

“Central Provinces Act”, 2721 . 

“Central Provinces and Berar Act”, 
2721. 

“Certificate of Naturalization”, 3722. 
“Certified”, 1755, 3081. 

“Certified copy”, 151. 

“Chargeable”. 2574. 4642. 

“Charitable purpose”, 325. 

“Cheque”, 3736, 4642. 

“Cheque Crossed”, 3776- 
“Chief Commissioner”, 2240. 

"Chief Controlling Revenue authority”, 
2058, 2721 . 

“Chief Customs Authority”, 3233, 4493. 
“Chief Customs Officer”, 4493. 

"Chief Justice” 3808. 

“Child”. 340, 2604. 3686. 

“Child marriage”, 340. 

“Children”. 3755. 

“Christians”, 354. 

“Church”. 354. 

“Church of England”, 354. 

“Church of Rome”, 354. 

“Church of Scotland”, 354. 
“Cinematograph”, 2048. 

“Civil Court”, 4409. 

“Coasting vessel”, 4494. 

“Code”. 381. 

“Codicil”, 4725. 

“Coercion”, 1846. 

“Collective work”, 2048. 

“Collector”, 2721, 2815, 3182, 4448. 4543. 
“Collector of Land Customs”, 49, 3234. 

3241, 42M. 

“Colony”, 2721. 

“Command”, 195. 

“Commencement”, 2721 . 

“Commissioner”. 62. 2573, 2722, 2900. 
“Committee”, 2000. 

“Common carrier”, 314. 

“Company”. 150, 1557, 2573, 2900, 
“Compiilsory deposit”, 4110. 

“Conclusive proof”, 2408. 

“Consent”, 1846. 

’’Consideration for promise”, 1836. 
"Consular officer”, 2722. 

“Consumer”. 2357. 

“Contingent contract”, 1888. 

“Contingent riglit”, 5243. 

“Continuing guarantee, 1947. 

“Contract". 1838. 

“Contracting party", 341. 

“Contract of carriage”, 307. 

“Contract of guarantee”, 1944, 
“Contract of Indemnity”, 1942. 
“Contribution”, 3036, 3041, 4111. 
"Contributory’*, 1676. 

“Contributory Provident Fund”, 4111. 
“Controller” 3884. 

“Convey”, 4643, 5243. 

“Conveyance**, 4643, 5243. 
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Co-operative Life Insurance Society” 
3131. 

Copyright”, 3884. 

“Copyright Act”, 2023. 

"Cost of maintenance”, 3641 . 

“Council”, 49, 3663. 

“Counterfeit”, 50. 

“Court”, 81, 150, 330, 1557, 2256 ; 2306; 

2815, 3081. 3182, 3704, 3809, 4962. 
“Court of Small Causes”, 4221. 

“Court which passed a decree”, 464. 
“Cousins”, 4755. 

“Cousins-German”, 4755. 

“Creditor”, 7944, 4026, 4120. 

“Criminal Lunatic”, 3615. 
“Cross-examination”, 2556. 

“Crown”, 1180. 

“Crown Contracts”, 2722. 

“Crown debts”, 2722. 

“Crown liabilities”, 2722. 

“Crown pleader”, 1180. 

“Crown property”, ^20. 

‘‘Crown representative”, 2722. 

“Crown revenues”, 2722. 

“Customs Collector”, 4493. 

“Customs port”, 4494. 

“Daily fine”. 2357. 

“Dairy”, 195. 

“Dairy man”, 195. 

“Day”, 2604. 

“Days of grace”, 3743. 

“Debenture”, 1557. 

“Debt”, 4026, 4120. 

“Debtor”, 4026. 

“Declared provisions”, 4249. 

“Decree”, 1397. 

“Deface”, 1532. 

“Deficiency of profits, 2574. 

“Defaulter”, 4448. 

“Defendant”, 3382. 

“Deliverable state”. 4456. 

“Delivery”, 2048, 3972. 

“Dependent”, 3647, 4111. 

“Deposit”, 2807. 

“Depositor”, 2807. 

“Deputy' Commissioner , 

“Deputy Secretary”, 2875. 
“Descendants”, 3074, 4755. 

Descent, 3074. 

“Desert”, 3809. 

“Desertion”, 2256. 

“Design”, 3884. 

“Devisee”, 5244. 

“Diploma”, 3672. 

“Director”, 1557, 1755, 2574. 
“Director-General”, 3971. 

“Disproved”, 2408. 

“Distributing main , 2358. 

“District”, 291, 4338 ^8. 

'District Court’’, 1S57, 2255, 281o, 3615, 
3884. 4120. 4338, ^82. 

District Judge”, 2255, ^7^4725. 
“Dividend”, 2574, 2875, 2900. 

“Division”, 33, 3801. 

“Document”, 2407, 2723, 3792. 

“Document of title”, 1968. 

“Document of title to goods , 44oc>. 
“Dominant and servient heritages and 
owners”, 2301. 
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Words and Phrases — iContd .') ’ ■' 

'Dominant heritage, 2301 . . 

'Dramatic work”, 2048. 

“Drawee”, 3736, f 
Drawee in case of need”, 3736. 
Drawer", 3736. 

“Duly stamped”, 4643. 

Dutiable goods”, 3234. 

Easement”, 2300, 3383. 

'Eastern Bengal and Assam Act”, 2723. 
‘Electric supply-line”, 2358. 

Employee”, 3035, 3041 . 

Employer”, 2394, 3035, 3041, 4962. 
Enactment”, 2723, , - 

Endorsed”, 4338. . . 

“Endorsement”, 4338. r 

“Energy”, 2358. 

“Engravings”, 2048. 

“Entitled consumer”, 195.' 

Entry”, 2872. 

'Erect and re-erect”, 2240. 

'European British Subject”, 2815. 
Evidence”, 2407. 

Examination in chief”, 2555. 

Excess Profits Tax officer”, 2574. 
“Exchange”, 5223. 

“Executed”, 4643. 

“Execution”, 4643. 

“Executive”, 5024. 

“Executor”, 4725. 

Executive engineer”, 19S. 

Executive officer”, 196. 

Exempted person”, 32. 

Existing Company”, 1557. 

Export”, 55. 

“Fact”, 2407. 

“Father”, 2723. 

“Factory”, 2605, 3918. 

“Facts in issue”. 2407. . 

“False trade description ,30/3. 

“Family’', 3833. 

“Fault”. 4456. „ 

“Federal government , 2723. 

“Federal Railway . 4264, 4^. 

“Federal Railway Authority , 2723. 
“Ferry”, 4262. 

“Financial year”, 2723. 

“Firm”, 2901, 3837. 

“Firm name”, 3837. 

“First cousin”, 4755. * 

“First cousins once removed , 

“Fixed rate”, 2574. 

“Foreign award”, 143. 

“Foreign Courts”, 3^, 3383. 

“Foreigner, 2676, 2682. 

“Foreign judgment ,^380. 

“Foreign instrument , J/ov. 

“Forest officer”. 2691. 

“Forest offence”, 2691 . 

“Foreign port”, 

“Foreign territory ,3^. 

“Forest produce , 20yi. 

“Fraud”. 1855. 

“Free consent , llMO. 

“Funds”, 36(». 

“Future goods . W6. 

“General controlling authontsr , 4264. 
“GeSerS meeting”. 2875. 

■Good faith”, 2724. 3383. - - -- v- 
-Goods”, 307, 2875, 3675, 4263.* -4456. 
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"Government”, 32, 2724, 3606, 3800 . 3938 
4264. 

"Government pleader", 386. 

"Government Provident Fund’, 4111. 
“Government security", 2724, 3082, 4553, 
"Grade Designation”, ’50. 

‘‘Grade Designation Mark", 50. 
"Grandchildren", 4755. 

"Grievous hurt", 3809- 
“Gross income", 

"Guardian", 2814. 

"Hanafi Mussalman", 3697. 

"Health Officer", 196. 

"Heirs”, 5244. 

"High Contrary party , 301. 

“Kigli Court”, 38, 158, -254, 2724 

2773, 3800, 3884, 5244, o2o8. 

"Hold”, 5243. 

"Holder”, 3737. 

"Holder in due coorse 
“Holding", 5243. 

"House”, 291. _ 

“X-iusband”, 3809. 

"Hut”, 196. 

"Immovable Properly 
• 5039, 5243, S2o8. 

“Import”, 5o. ^ 

"Impressed stamp , 4644. 
"Imprisonment”, 2/25. 

"Incestuous adultery , 

"Income”, 2574, 2901. 

"Income-tax Olhccr ,2901. 

"In course of transmission 

3972. 

"India”, 272 d. A‘77Ji 

Indian Christian , 32, 4726. 

Indian Law”, 2725. 

Indian State", 2/25. 

“ luclorsee ’ ^741. _ 

“ InUorsemcnt”, ,, 

“ludoraeuicnt iu 

“Indorsement lu lull , 3*41. ,, 

• . Xnlectious or contagious disease 

106. 

“ Inl ringing ”» 2048. 

‘ ‘ luhubitant ’ 106 . 

“Inland”, 3971. QTay 

“Inland instrument , 3/39. 

“Inland water”, 4-0- . 

2574, 2901. 

“Inspector”, 3686, 

“Instrument”, 4644, o039.^ 
“Instrument of iiartition 

. * # f 


Words and Phrases— 

“Laud Customs Area 3234. 
‘‘Leading question**, 2556. 
‘‘Lease*', 4338, 4645, 5200. 
“Lecture”, 2049. 


by post 


4 » 


4 » 


« t 


4644. 


»» 5274. 


“Instrument of trust , 

“Insurer**, 3082. 

“ Insurance Agent”, 

“Insurance Company**, Inoi, 3uo_. 
‘ ‘ Intcniatiunal carriage * *, 301. 

“Intoxicating drug”, 196. 

‘ ‘ Invention ' 3884. 

“ Issue '*, 3084, 4755. 

“Judge*', 151, 386, 3270, 4036. 
“Judgment *', 386 . 

‘ ‘ Judgment-debtor ’ *, 386. 

“Land**, 62, 2362, 3074, 3183. 

C.C.M.— 684 


“Legal practioner**, 3270, 3302, 
‘ ‘ Legal proceeding's ' *, 


150. 


> f 


82, 3865, 


3303. 

3885. 


32. 


civil 


‘ ‘ Legal representative 
‘ ‘ Lessee ’ *, 5201. 

“Lessor**, 5201. 

‘ ‘ Letters of administration . 

** Licensee * *, 2358. 

“Licence**, 2348, 4496. 

*“LiIe Assurance business* _ 3082 
‘ ‘ Limits of the ordinary original 
jurisdiction’ *, 4026. 

“ Literaiy work”, 2047. 

“Local Authority”, 2725, 3232, 3606, 

4330, 4423. 

“Local meeting”, 2875. 

“Lock out”, 4963. 

“Loss”, 2574. 

“Lunatic”, 3615, 5244. 

‘ ‘ Alachinery ' 2606. 

“Madras Act”, 2723. 

‘ ‘ Manufacturing process 




4494. 


• » 


2676, 2726, 


2605. 

2901, 3615, 


• • Pilaster , 

* ‘ Magistrate 

3938. 

“Mail bag”, 3971. 

“Mail ship”, 3971. 

“Main”, 2358. 

“Maintain**, 62. 

‘ ‘ Maintenance order * *, 3647 . 
“Major Port”, 3938. 
“Manager”, 1557, 3082, 3686. 
“Managing Agent”, 1558, 3082. 

“ Munufactuire ’ *, 3885. 

“Market”, 196. 

“Marketable Security”, 464o. 

“ Marriage ”, 3809, 4574. 

‘ ‘ Ikltirriugc with another woman* , 
“Master”, 76, 3938, 4494. 
“Master of a Ship”, 2726. 

‘ ‘ Jklateriiity benefit * *, 3686. 

“ Maturity ”, 3743. 

“Maun/l”, 4204. 

‘ ‘ liiuy presume * *, 2408. 

“Medical Institution”, 3603. 
“Medical Oflicer”, 3615. 

‘ ‘ Medical Practitioner”, 3615. 

‘ ‘ Medicine * *, 3603. 

“Mooting”, 2875. 

“ Member ”, 1577, 2000, 
‘‘Memorandum”, 1558. 
‘‘Mercantile agent”, 1969, 4457. 
“Military estates olTiccr”, 196. 
“Military ofticer ”, 190, 291. 
“Minor”, 341, 3.54, 2807, 2814, 
4338, 4726. 

“Minor children”, 2256. 
“Mint”, 1532. 

“ Misrepresentation ’ *, 1857. 

“Model”, 3792. 

“Month”, 2726, 3714. 
“Mortgage**, 5120, 5244, 5248. 
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Mortgage-deed^ % ^45, 512C>. 

* ‘ Mortgagee * 5120, 5258. 

“ Mortgage-money ' % 5120, 5258. 

* ‘Mortgagor 5120, 5258. 

* ‘ Motor Vehicle ' % 2858. 

“Movable Property 390, 2726, 4338. 
“Municipal authority*’, 2741. 

‘ * Municipal Committee * *> 3693. 
“Munitions of war”, 3792, 

‘‘Mutual Insurance Company”, 3131. 
“Mutwalli”, 3704. 

“Name”, 3675. ^ 

“Native Christians”, 354. 

“Native Hu&band”, 3714. 

“Native Law”, 3714. 

“Native wife”, 3714. 

“Negotiation”, 3741. 

‘ ‘ Negotiable Instrument ’ *, 3739 . 
“Nephews”, 4755. 

“Next of Kin”, 33. 

‘ ‘North-Western Frontier Province 
Act”, 2726. 

“ North-W>estern Provinces and Oudh 
Act”, 2726. 

“Notary Public”, 3731. 

“Notice”, 5044, 5275. 

“Not proved”, 2408. 

“Nuisance”, 196. 

“Oath”, 2726. 

“Obligation”, 4581. 

“Occupier”, 196, 2395, 2606, 2633. 
“Offence”, 2444. 

“Officer”, 1558, 2000, 3609, 5024. 
“Officer Commanding the District” 
196. 

“Officer Commanding the Station”, 
197 291. 

‘‘Officer of the Post Office”, 3971. 
“Officer under His Majesty”, 3792. 
“Official Assignee”, 4026. 

“Official Gazette”, 2726. 

“On presentment”, 3743. 

“Order”, 390. 

“Ordinary election”, 197. 

“ Ordinary share capital”, 2574. 
‘‘Orissa A«*t”, 2727. 

“Owner”, 62, 76, 197, 291, 2692. 
“Paper”, 4645. 

“Parsi”, 3809. 

“Part”, 2727. 

“Partner”, 2901, 3837. 

“Partnership”, 2901, 3836. 

“Party wall”, 197. 

“Pass”, 4264. 

“Patent”, 3885. 

“Patentee”, 3885. 

“Pauper”, 1220. 

“Pawnee”, 1965. 

“Pawnor”, 1960. 

“Payee”. 3737. 

“Payment in due course’*, 3739. 
‘‘Performances”, 2048. 

“Permitted use”, 4983. 

“Person”, 76, 314, 2575, 2727, 2901, 

5244. 


WOEbS . , .. 

. .“Personal ,6bta±^’;’, ,4314. . ’ 

••person mtereatea**, 3182.. 
PUotograph”,' -2048, 37^2.-. • 

“ Pilot ', 3y38. ... 

“ piai>8 of worship ’% 2240? 

‘ • x-'laintilr * *,*838d. 

“piantapon'’, 3918. 

“Plate”, 2048. 

“Pleader**, 390. 

“Pleading *, 811. 

“Pledge"', 1965. 

‘ ‘ Policy-holder * *, 3081. y 
“Policy of Assurance on human life”, 
3081. • * 

• ‘ Policy of Insurance * 4645. 

“Pouticai Agent**, 2727. 

“Port”, 3938. 

“Port officer”, 3938. 

“■postage**, 3971. 

“Postage atamp*’> 3971. , 

“Postal article**, 3971. 

• • Postniaster-Ufeneral * *, 3971. 

“Post office**, 3971. 

“Power**, 2604. 

“ Power-or-attorney * *, 4646. 

“Premium**, 5201. 

‘ • PrescribetL * *, 33, 51, 158, 179, 390, 
1532, 1558, 2240, 2358, 2395, 2575, 

2606, 2683, 2815, 2875, 2901, 3070, 

3083, 3606, 3615, 3648, 3704, 3686, 

3836, 3885, 3910, 4026, 3120, 4963, 

4983, 5024. 

“presidency Hanks**, 2875. 

“ l*residency 'lown**, 2727. 

‘‘Previous year**, 2578, 2902. 

“Privy Council**, 2727. 

“Price**, 4457. 

“Priest’*, 3809. 

“Primary e^’idence”, 2482. 

“Principal*’, 1971. 

“Principal debtor”, 1944. 

‘*l*rincipal Officer”, 2902, * 

“Private Company**, 1558. 

• ‘ Private estates under tlie Government 

management**, 2742. 

“Private market**, 197. 

“Private slaughter-house*’, 197. 
“Probate”, 4726. 

“Profits”, 2575. 

“Prohibited place”, 3792. 

“Promise”, 1835. 

‘ ‘ Promisee * *, 1836. 

‘‘Promissory note*’, 3383, 3731, 4646. 
“Property”, 2256, 4026, 4120, 4457. 
‘•Proposal**, 1835. 

‘ ‘ Proprietor of a new or original de- 
sign**, 3885. 

“Prospectus**, 1559, 1755. 

“Proved**, 2408. 

“Provident Fund”, 4111. 

“Provident Insurance Society”, 3117* 

“Province’*, 2727, 4726. 

“Provincial Co-operative Bank”, .4423* . 
“Provincial Government”, 158, 2727. , 

“Provincial M-odical Council”, 3663. 


Words and Phrases — (C iwzfd.) ^ * 

Provincial Medical Register 3663. 
‘‘Public Company 1559.* 

‘‘Public lamp", 2358. 

‘‘Public maraet", 197. 

‘‘Public documents", 2491. 

‘‘Public Kuisance*^ 2728. 

"Public Oliicer", 391.^^ 

"Public Place", 197. 

"Public Servant", 2902. 

"Public Slaughter House", 197. 
"Punjab Act", 2728. 

"Purchaser", 3U74. 

‘ ‘ Quaiity * 60. 

"(Quality of Goods", 4457. 

"Railway", 4257, 4262. 

‘‘Railway administration", 3919, 4111, 
4263, 4330. 

" Railway Company", 4257, 4263. 
‘‘Railway Provident Pund", 4111. 
"Railway Servant 4263, 4288. 
"Receipt", 4647. 

• • Rec«epiion ordor"^ 3615. 

• ‘ Reciprocal promises ’ 1838.* 

" Jieciproeating territory", 3648. 

‘ ‘ ^^tjcogin&vd medical <|Uaiiiieatiou 

• 3663. 
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ccoguisod provident fund", 3035. 
e-exaiiuiiatiou ", 2556. 
ctereiice'^, 82. 

egmtered", 2728, 4983, 5039, 5275. 
ugistered him", 29U2. 
egisterod ollice", 5U24. 
caistered Society", 2U00. 
cgistered Trade Mark", 4983, 5024. 
cgistei'sd Trade Union**, 5024. 
L*gistrar**, 1559, 2000. , 

cgistrur-lieueial ol births, deaths 

nd marriages ", 354. ,-o I 

i*gistrar ol Rirtlis and Heaths , l/J- | 
fguiatiou**, 2728, 3663. 

L‘gulations of a luud*’, 3036. 

• isitivo 3615. 


"Relay**, 2606. 

"lieievunt", 2407. 

• ‘ JR'uicdy ’ *, 1532. 

“Rent**, 5201. 

‘ ‘ lieprci»entative * ’, 4339. 
"Reserve Bank", 4422. ^ 

"Reserve Bank Act", 

‘ ‘ Restrictive provision ' *, 1814. 

‘ ‘ heveiiuc oftice ’ *, 3270. 
"River", 2692. 

"Road**, 2240. 

"Roman Catholic’*, 

"Rule**, 2000, 2728, 36Zo. 
"Rules**, 391, 4020, 4080. 
"Rupee Coin", 4423. 

‘ ‘ Sale ’ *, 5106. - 4 . . 

‘‘Safety controlling authority 

"Schedule**, 2728. 

"Scheduled articles", 51. 
"Scheduled Bank**, 4423. 

" Sc.iiedulcd Bistrict**, 2728. 
"Second Cousin*’, 475o. 

" Secondary evidence", 2482. 
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Words AND Phrases— (C on/rf.J; 

" Secretary "i 2807, 2875. 

"Section", 2728, 4638. 

"Secured creditor", 4026, 4120. 
"Self-governing Dominions", 2049. 
"Seiler", 4457. . 

"Service for Pension", 2596. 

‘ * Service line ’ *, 2358. 

"Servient lleritage", 1838. 

* ‘ Settlement * *, 4b47. 

"'Shall presume", 2408. 

"Share", 1559. 

"Share in a corporation", 391. 
"Shed", 197. 

"Shut", 2666. 

"Ship", 307, 2728. 

"sign", 179, 2728. 

"Signed", 392. 

"Sind Act", 2728. 

"Sketch", 3793. 

"Slaughter house", 197. 

‘ ‘ smuu Uause Court", 3998. 

‘ ‘ Small lactories ' *, 2o29. 

"soldier**, 197, 4647. 

"Son**, 2729. 

‘•special local meeting", 2875. 
"Special local reao.utioii ' *, 2875. 
‘•Special resolution", 2875. 

• ‘ Specilic Goods", 4457. 

• • Sxiecined' ', 2682. 

‘ ‘ Spii'ituous liquor", 197. 

“Stumiard piouts", 2575. 

••Staudard wcigJit", 1532. 

‘‘Statutory x>eiceutug<j", 2575. 
“Street**, 197, 2358. 

• • Strike ' ', 4963. 

“Stock**, 5243. 

‘•Sub-agent", 1975. 

“ Suboiduiato Court", 3270. 
“Sub-Section", 2729. 

“Suit", 3383. 

“Suits by' or against tlie Crown*’, 2729. 

• ‘ Sujieriulondent of insurance", 3083. 
“Surety", 1944. 

“Swear", 2729, 

‘‘Terminals", 4264. 

“Ticket", 4264. 

“Tliird party", 38:i6. 

“Timber", 2692. 

“Total iucoiiio", 2903. 

‘ ‘ Ton ’ *, 3938. 

“Tout", 3270. 

‘ ‘ Trade Description ' ’, 3674. 

“Trade di.siJute", 4963. 

"Trade Mark", 3674, 4983. 

"TT-ade Union", 5021. 

"Trading Corporation", 1559. 

‘ ‘ Traims av ’ *, 4262 . 

"Transfer", 5244. 

"Transfer of I’ropcrty", 4026, 4120 
‘ ‘ Tree ’ ’, 20!>2, 

"Trial", 151. 

“Tribunal", 4983. 

"Tru.st", 4581, 5244. 

"Trustee", 3383, 4581, 5244, 5274. 
"Trust Property**, 5274. 
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Words and PheAses— ^(C ontd.) 

* * Undue influence * 1847. 

“United Kingdom 3672. 

“United Provinces Act*’, 2729. 

* * Unpaid Seller * 4477. 

“ Vehicle 198. 

* * Vendor * 1629'. 

** Vessel**, 2677, 2729, 3938, 4494. 
“Void**, 1839. 

“Voidable contract**, 1838. 

“Void agreement**, 1838. 
“Wages**, 3919. 

“Wakf**, 3697, 3704, 

“Ward**, 2815. 

“Warehouse**, 4494. 

“Warranty**, 4484. 

“Water-work**, 198. 

‘‘Week**, 2604. 

“Warehousing port'*, 4494. 
‘^Western medical service**, 3671. 
“Wiffe**, 3809. 

“Will**, 2729, 4726. 

“Work**, 2358, 3606. 

“Worker**, 2605. 

“Workman**, 2394, 4963. 
“Workshop**, 2395. 

“Work of Sculpture**, 2048. 


Words and Phrases — -(^Contd.) 

“Written down value**, 2575. 
“Writing**, 2729. 


i t 


Years**, 198, 2729, 3714. 


Work 

Limitation of hours of, bn railways, 
4289. 

Working hours 

Restrictions on, of adults in factories, 
2619. 

Working of railways — Rxh.es, 4276. 

Workmen’s Compensation Act, 5332. 
Workman % JT 

Employers* liability Act, 23v^. 

Payment of Wages Act, 3918. 

Wreck 

— and salvage, 58. ^ 

Writing , . l 

Comparison of sighature, or seal with 
others admitted or proved, 2490. 
Written statement 

— and set-off, 842. » 

Measure for^ determining length of 
standard, 3^2. 

Yarn , , 

Stamping of piece goods, cotton^ and 

thread, 3678. 
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